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I.  DEFINITION  AND  SCOPE.  —  The  term  counterfeiting  is  said 
to  signify,  botli  by  its  etymology  and  common  intendment,  the  fabri- 
cation of  a  false  image  or  representation.^  It  is,  therefore,  often 
synonymous  with  forgery,  which  has  been  defined  as  the  false  mak- 
ing of  an  instrument,  which  purports,  on  its  face,  to  be  good  and 
valid  for  the  purpose  for  which  it  was  created,  with  a  design  to  de- 
fraud any  person  or  persons.^ 

Analogous  Offenses.  —  The  power  of  congress  to  define  and  punish 
counterfeiting  is  expressly  conferred  by  the  constitution.^  But  in 
order  more  fully  to  protect  the  integrity  of  the  currency,  other  acts 
preliminary  to  the  crime  of  counterfeiting  or  closely  connected  there- 
with, and  similarly  affecting  the  integrity  of  the  current  mediums  of 
exchange,  have  been  denounced  as  crimes,  both  by  the  individual 
states  and  the  United  States.  These  analogous  offenses  are  passing, 
or  having  in  possession  with  intent  to  pass,  counterfeit  coins, 
obligations  or  securities;*  and  making  or  having  in  possession  molds, 
tools  or  instruments  suitable  for  making  such  false,  forged  or  counter- 
feit obligations,^  or  paper  similar  to  that  adopted  by  the  secretary  of, 
the  treasury  for  the  obligations  and  other  securities  of  the  United 
States.® 

II.  FEDERAL  AND  STATE  JURISDICTION.  —  A.  Federal 
Jurisdiction.  —  The  power  to  punish  the  making  of  counterfeits  is 
expressly  conferred  on  congress  by  the  constitution,^  and  extends  by 


an     instrument 

similitude    of    a 

United    States 


1.  United  States  v.  Marigold,  9 
How.    (U.   S.)   560,   13   L.   ed.   257. 

For  matters  of  evidence  see  the  title 
"Counterfeiting"  in  the  Encyclopae- 
dia OF  Evidence. 

A  counterfeit  "is 
falsely  made  in  the 
genuine  instrument." 
V.  Barrett,  111  Fed.  369. 

2.  United  States  V.  Howell,  11  Wall. 
(U.  S.)  432,  20  L.  ed.  195;  Jones  & 
Palmer's   Case,   1   Leach    (Eng.)    366. 

Forgery  applies  to  the  alteration  of 
paper  money  only,  but  counterfeit,  in 
the  words  of  Bouvier  [Bouv.  Law. 
Diet.  "Counterfeit"]  "refers  to  imita- 
tions of  coin  or  paper  money." 

Blackstone  says  it  is  "The  fraud- 
ulent making  and  alteration  of  a  writ- 
ing to  the  prejudice  of  another  man's 
right."      Wm.   Bl.   Com.   247. 

Nice  distinctions  between  the  import 
of  tlie  two  terms  is  not,  however,  neces- 
sary in  this  connection,  as  the  statute 
habitually  joins  both,  the  customary 
phrase  being  "false,  forged  and  coun- 
terfeited." 

As  to  forgery  in  general,  see  the 
title  "Forgery." 

3.  United  States  Const.,  Art.  I, 
§8. 
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4.  U.  S.  Rev.  Stat.,  §§5431,  5434. 
And  see  United  States  v.  Bennett,  17 
Blatchf.  356,  24  Fed.  Cas.  No.  14,572; 
United    States  v.   Albert,   45   Fed.   552. 

An  indictment  setting  out  an  obli- 
gation which  shows  on  its  face  that  it 
is  a  note  of  a  state  bank,  is  insuificient 
under  U.  S.  Eev.  Stat.,  §5430,  making 
it  a  crime  to  have  in  one's  possession 
an  obligation  or  security  engraved  or 
printed  after  the  similitude  of  an  obli- 
gation and  security  issued  under  the 
authority  of  the  United  States.  United 
States  V.  Pitts,  112  Fed.  522;  United 
States  V.  Conners,  111  Fed.  734. 

5.  U.   S.   Rev.  St.,   §§5432,   5433. 

Tools  suitable  for  reproducing  coun- 
terfeits have  been  legislated  against  as 
vigorously  as  the  counterfeits  them- 
selves, and  as  to  them  also  there  are 
two  distinct  offenses:  (1)  making;  and 
(2)  having  in  possession.  See  U.  S. 
Rev.  St.,  §5457;  Kaye  i\ 'United  States, 
177  Fed.  147,  100  C.  C.  A.  567.  State 
V.  Griffin,  18  Vt.  198. 

6.  Krakowski  v.  United  States,  161 
Fed.   88,   88   C.   C.   A.   252. 

All  of  these  offenses  fall  natiirally 
under  the  title  of  "Counterfeiting," 
and    are    therefore    included    herein. 

7.  U.   S.  Const.,   Art.   I,   §8.   United 
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implication  to  the  passing  and  altering  thereof,"  and  to  the  counter- 
feiting of  the  obligations  of  foreign  countries.'* 


States  V.  Marigold,  9  How.  (U.  S.)  560, 
13  L.  ed.  257. 

The  revision  of  the  United  States 
Statutes  of  1874  left  out  the  clause  of 
the  statute  of  1864,  making  the  utter- 
ing of  counterfeit  United  States 
notes  a  felony;  hence  an  indictment 
thereunder  need  not  charge  that  the 
act  was  feloniously  committed,  because 
"except  those  committed  on  the  high 
seas  and  within  the  forts,  arsenals,  and 
other  places  exclusively  within  the 
jurisdiction  of  the  United  States,  and 
except  high  treason,  there  are  no  com- 
mon law  offenses  against  the  United 
States;  and  all  crimes  are  statutory." 
United  States  v.  Shepherd,  1  Hughes 
520,  27  Fed.  Cas.  No.  16,274. 

The  federal  jurisdiction  is  limited  to 
the  cognizance  of  those  offenses  ex- 
pressly denounced  by  the  statutes  of 
the  United  States,  since  it  has  no 
common  law,  and  therefore  cannot  take 
cognizance  of  the  common  law  offense, 
as  such.  United  States  V.  Jolly,  37 
Fed.  108;  United  States  v.  Shepherd, 
1  Hughes  520,  27  Fed.  Cas.  No.  16,274. 

8.  United  States  v.  Marigold,  9 
How.   (U.  S.)   560,  15  L.  ed.  257. 

"We  trace  both  the  offense  (cir- 
culating spurious  coin)  and  the  au- 
thority to  punish  it  to  the  power  given 
by  the  constitution  to  coin  money,  and 
to  the  correspondent  and  necessary 
power  and  obligation  to  protect  and  to 
preserve  in  its  purity  this  constitution- 
al currency  for  the  benefit  of  the  na- 
tion." United  States  v.  Marigold,  9 
How.   (U.  S.)   560,  13  L.  ed.  257. 

Some  dicta  to  the  contrary  are  found 
in  Fox  V.  Ohio,  5  How.  (U.  S.)  410, 
12  L.  ed.  213,  but  this  case  was  ex- 
plained and  reconciled  in  United  States 
V.  Marigold,  supra,  wherein  it  was  said: 
"The  question,  and  the  only  one, 
brought  up  for  the  examination  of  this 
court  (in  Fox  v.  Ohio)  was,  whether 
this  private  cheat  could  be  punished 
by  the  State  authorities,  on  account 
of  the  immediate  instrument  of  its 
perpptration  having  been  a  base  coin, 
in  the  similitude  of  a  dollar  of  the 
coinage  of  the  United  States." 

The  distinction  between  these  two 
offenses  is  clearly  drawn  in  Fox  v. 
Ohio,  5  How.  (U.  S.)  410,  12  L.  ed. 
213,  when  it  was  said:  "The  imposture 


of  passing  a  false  coin  creates,  pro- 
duces, or  alters  nothing;  it  leaves  the 
legal  coin  as  it  was — affects  its  in- 
trinsic value  in  no  wise  whatsoever. 
The  criminality  of  this  act  consists  in 
the  obtaining  for  a  false  representative 
of  the  true  coin  that  for  which  the 
triie  coin  alone  is  the  equivalent. 
There  exists  an  obvious  difference,  not 
only  in  the  description  of  these  of- 
fenses, but  essentially  also  in  their 
characters.  The  former  is  an  offense 
directly  against  the  government,  by 
which  individuals  may  be  affected;  the 
other  is  a  private  wrong,  by  which 
the  government  may  be  remotely,  if 
it  will  in  any  degree,  be  reached.  A 
material  distinction  has  been  recog- 
nized between  the  offenses  of  counter- 
feiting the  coin  and  of  passing  base 
coin  by  a  government  which  may  be 
deemed  sufficiently  jealous  of  its 
authority;  sufficiently  vigorous,  too,  in 
its  penal  code.  Thus,  in  England,  the 
counterfeiting  of  the  coin  is  made  high 
treason,  whether  it  be  uttered  or  not, 
but  those  who  barely  utter  false  money, 
are  neither  guilty  of  treason  nor  of 
misprison  of  treason.  1  Hawkin's 
Pleas  of  the  Crown,  20.  Again  (1 
East's  Crown  Law,  178),  if  A,  coun- 
terfeit the  gold  or  silver  coin,  and  by 
agreement  before  such  counterfeiting 
B.  is  to  receive  and  vent  the  money, 
he  is  an  aider  and  abettor  to  the  act 
itself  of  counterfeiting,  and  consequent- 
ly a  principal  traitor  within  the  law; 
But  if  he  has  merely  vented  the 
money  for  his  own  private  benefit, 
knowing  it  to  be  false,  in  fraud  of  any 
person,  he  was  only  liable  to  be  pun- 
ished for  a  cheat  and  misdemeanor, 
etc.  These  citations  from  approved 
English  treatises  of  criminal  law  are 
adduced  to  show,  in  addition  to  the 
obvious  meaning  of  the  words  of  the 
constitution,  what  has  been  the  ad- 
judged and  established  import  of  the 
phrase  counterfeiting  the  coin,  and  to 
what  description  of  acts  that  phrase  is 
restricted." 

9.  United  States  v.  Arjona,  120 
U.  S.  479,  7  Sup.  Ct.  628,  30  L.  ed. 
728. 

The  authority  for  denouncing  the 
counterfeiting  of  foreign  coins  or  se- 
curities as  a  crime  is  based  on  Art.  I. 
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B.  State  Jurisdiction.  —  The  jurisdiction  of  the  state  courts  is 
based  on  the  common  law  offense  of  cheating,  or  obtaining  money  or 
goods  under  false  pretenses.^"  The  same  act  may,  therefore,  be  an 
offense  against  both  federal  and  state  governments  and  punishable 
by  each  under  the  laws  thereof."    And  although  the  states  have  no 


sec.  8,  clause  10,  of  the  TTnited  States 
Constitution,  giving  Congress  power 
"to  define  and  punish  .  .  .  of- 
fences against  the  laws  of  nations." 

In  United  States  v.  Arjona,  s^ipra,  the 
court  quotes,  with  approval,  the  lan- 
guage of  Vattel,  in  his  Law  of  Na- 
tions, (Phil.  ed.  1876,  Book  I,  chap. 
10,  p.  46)  to  the  efPect  that,  "From 
the  principles  thus  laid  down,  it  is 
easy  to  conclude,  that  if  one  nation 
counterfeits  the  money  of  another,  or 
if  she  allows  and  protects  false  coin- 
ers who  presume  to  do  it,  she  does  that 
nation  an  injury. " 

10.  United  States  v.  Barrett,  111 
Fed.  369,  citing  United  States  v.  Wil- 
son, 44  Fed.  751;  United  States  v.  Kuhl, 
85  Fed.  624;  Jett  v.  Com.,  18  Gratt. 
(Va.)   933. 

"The  punishment  of  a  cheat  or  mis- 
demeanor practiced  within  the  state, 
and  against  those  whom  she  is  bound 
to  protect,  is  peculiarly  and  appro- 
priately within  her  functions  and 
duties."  Fox  v.  Ohio,  5  How.  (U.  S.) 
410,  12  L.  ed.  213. 

"This  section  (Eev.  St.  §5328,  see 
infra,)  seems  to  mean  that  making 
them  so  punishable  shall  not  prevent 
the  states  from  taking  hold  of  any 
offences  which  may  be  involved  that 
are  contrary  to  the  state  laws,  and 
not  cognizable  under  the  United  States 
laws,  and  punishing  them.  And  taken 
in  connection  with  the  section  (711) 
making  the  jurisdiction  of  the  United 
States  courts  over  offences  cognizable 
under  the  authority  of  the  United 
States  wholly  exclusive  of  the  state 
courts,  it  must  mean  this. 
The  act  of  passing  the  counterfeited 
bills,  made  punishable  under  the  stat- 
ute of  the  state  under  which  the  rela- 
tor was  indicted,  might,  and  often 
would,  concur  with  others  to  constitute 
a  cheat  which  would  be  punishable  by 
laws  of  the  state  of  long  standing 
against  obtaining  money  or  goods  by 
privy  or  false  tokens."  Ex  parte 
Houghton,  8  Fed.  897. 

Section    5328    of    the    Revised    Stat- 
utes   under    the     title     of     "Crimes" 
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reading:  "Nothing  in  this  title  shall 
be  held  to  take  away  or  impair  the 
jurisdiction  of  the  courts  of  the  several 
states  under  the  laws  thereof,"  was 
originally  enacted  as  §26  of  the  Act 
of  1825,  4  St.  at  Large  122,  which  con- 
tained the  additional  words  "over  of- 
fences made  punishable  by  this  act." 
Section  5328  has  since  been  repealed 
(Act  of  March  4,  1909,  ch.  321,  §341) 
and  re-enacted  in  35  St.  at  L.  1151, 
1909    Supp.,   p.    1487. 

11.  TJ,  S. — ^United  States  v.  Mari- 
gold, 9  How.  560,  13  L.  ed.  257;  Fox 
V.  Ohio,  5  How.  410,  12  L.  ed.  213; 
Houston  V.  Moore,  5  Wheat.  1,  5  L.  ed. 
19.  la. — State  v.  McPherson,  9  Iowa 
53.  Va. — Hendrick  v.  Com.,  5  Leigh. 
707;  Jett  v.  Com.,  18  Gratt.  933. 

"There  are  cases  (the  most  familiar 
of  which  are  those  of  making  and  ut- 
tering counterfeit  money)  in  which 
the  same  act  may  be  a  violation  of 
the  laws  of  the  state,  as  well  as  of  the 
United  States,  and  be  punishable  by 
the  judiciarv  of  either."  In  re  Loney, 
134  U.  S.  372,  10  Sup.  Ct.  584,  33  L. 
ed.  949,  citing  Fox  V.  Ohio,  5  How. 
(U.  S.)  410,  12  L.  ed.  213;  United 
States  V.  Marigold,  9  How.  (U.  S.) 
560,  13  L.  ed.  257;  Moore  v.  People,  14 
How.  (U.  S.)  13,  14  L.  ed.  306;  Ex 
parte  Siebold,  100  U.  S.  371,  390,  25 
L.  ed.  717;  Cross  t'.  North  Carolina, 
132  U.  S.  131,  10  Sup.  Ct.  47,  33  L.  ed. 
287.  And  to  similar  effect  is  Sexton 
V.  California,  189  U.  S.  318,  23  Sup.  Ct. 
543,  47  L.  ed.  833. 

The  distinction  between  the  act  and 
the  offense,  is  pointed  out  by  the  court 
in  Jett  V.  Com.,  supra,  in  commenting 
on  the  opinion  of  Mr.  Justice  Wash- 
ington in  Houston  v.  Moore,  5  Wheat 
(U.  'S.)  1,  5  L.  ed.  19,  saying:  "It  is 
obvious  that  the  learned  Judge  con- 
strued the  terms  'crimes  and  offenses,' 
in  the  eleventh  section  of  the  judic- 
iary act,  as  signifying  the  acts  by  the 
doing  of  which  crimes  and  offenses  are 
committed.  In  this  way  he  reached 
the  conclusion  that  the  act  of  Con- 
gress vests  in  the  courts  of  the  United 
States    exclusive    cognizance    of    those 
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authority  to  punish  the  violation  of  the  federal  laws,  as  such/-  such 
laws  are  generally  held  not  to  deprive  the  state  courts  of  the  power 
to  punish  any  offenses  against  their  own  laws  involved  therein/^  though 


acts;  and  I  apprehend  it  could  be 
reached  in  no  other  way.  But  this  is 
not  the  proper  sense  of  these  words. 
A  crime  or  offense  is  the  transgression 
of  a  law;  and  the  same  act  may  con- 
stitute several  offenses.  We  have  seen 
that  the  same  act  may  be  an  offense 
against  the  United  States,  and  at  the 
same  time  an  offense  against  the 
state.  .  .  .  The  terms,  'crimes 
and  offenses,'  therefore,  do  not  prop- 
erly signify  the  acts  by  which  the 
laws  are  violated,  but  they  signify  the 
violation  of  law  which  those  acts  pro- 
duce." 

12.  Revised  Stat.,  §711  provides  that 
"The  jurisdiction  vested  in  the  courts 
of  the  United  States,  in  the  cases  and 
proceedings  hereinafter  mentioned  shall 
be  exclusive  of  the  courts  of  the  sev- 
eral states:  First.  Of  all  crimes  and 
offenses  cognizable  under  the  authority 
of  the  United  States."  "This  pro- 
vision," said  the  court  in  Ex  parte 
Houghton,  8  Fed.  '897,  "was  not  in 
the  statutes  of  the  United  States,  any- 
where before.  .  .  .  The  language 
of  the  section  quoted  from  the  title 
on  'Crimes,'  [§5328.  "Nothing  in  this 
title  shall  be  held  to  take  away  or 
impair  the  jurisdiction  of  the  courts 
of  the  several  states  under  the  laws 
thereof"],  does  not  save  the  jurisdic- 
tion of  the  courts  of  the  states  over  the 
offenses  made  punishable  by  that  title, 
as  section  26  of  the  Act  of  1825  saved 
it  over  offenses  made  punishable  by  that 
act.  [See.  26  read,  'Xothing  in  this 
act  contained  shall  be  construed  to  de- 
prive the  courts  of  the  individual 
states  of  jurisdiction  under  the  laws 
of  the  several  states  over  offenses  made 
punishable  by  this  act.  4  St.  at  Large 
122].  It  says  nothing  of  offenses,  as 
such,  to  express  or  specify  its  applica- 
tion. .  .  .  This  section  seems  to  mean 
that  making  them  so  punishable  shall 
not  prevent  the  states  from  taking  hold 
of  any  offenses  which  may  be  involved 
that  are  contrary  to  the  state  laws, 
and  not  cognizable  imder  the  United 
States  laws,  and  punishing  them." 
After  comparing  the  state  and  federal 
statutes  and  concluding  that  the  of- 
fense punished  by  the  former  was 
"precisely  the  same  offense  made  pun- 


ishable by  the  laws  of  the  United 
States."  The  court  continued,  "The 
relator,  therefore,  stands  convicted  in 
the  state  court  of  precisely  an  of- 
fense cognizable  under  the  authority 
of  the  United  States,  and  is  restrained 
of  his  liberty '  under  that  conviction." 
The  court  therefore  concluded  that 
"this  offense  appears  to  be  one  over 
which  the  state  court  had  no  jurisdic- 
tion," and  the  prisoner  was  ordered 
discharged. 

13.  Cal.— People  v.  McDonnell,  80 
Cal.  285,  22  Pac.  190;  People  v.  White, 
34  Cal.  183.  Ga.— Gentry  v.  State,  6 
Ga.  503.  Ind. — Dashing  v.  State,  78 
Ind.  357;  Snoddy  v.  Howard,  51  Ind. 
411;  Chess  V.  State,  1  Blackf.  198. 
la. — State  v.  McPherson,  9  Iowa  53. 
Mass.— Com.  v.  Fuller,  8  Mete.  313. 
Mich. — Harlan  v.  People,  1  Doug. 
207.  Ohio.— Sutton  v.  State,  9  Ohio 
133.  Pa.— Com.  v.  Dale,  3  Pa.  Co. 
Ct.  30.  S.  C— State  v.  Tutt,  2  Bailey 
44.  Tenn. — Sizemore  v.  State,  3 
Head  26.  Vt.— State  v.  Eandall,  2  Aik. 
89. 

See  also  In  re  Truman,  44  Mo.  181, 
overruling  Matteson  v.  State,  3  Mo. 
421,  which  is  said  to  have  "ceased  to 
be  an  authority  of  force  on  the  con- 
stitutional question  therein  involved, 
since  repeated  contrary  decisions  by 
the  Supreme  Court  of  the  United 
States,  of  a  later  date,  have  estab- 
lished an  opposite  doctrine.  (Fox  v. 
State,  5  How.  410;  Moore  v.  Illinois, 
14  How.  13.)" 

"The  twentv-sixth  and  last  section 
of  the  act  of'  [March  3,]  1825,  (pro- 
viding for  the  punishment  of  counter- 
feiting) declared:  'Nothing  in  this  act 
shall  be  construed  to  deprive  the  courts 
of  the  individual  states  of  jurisdiction 
of  the  laws  of  the  several  states  over 
offenses,  made  punishable  by  this  act.' 
This  section  is  still  in  force,  and  ap- 
pears, in  substance,  as  section  5328  of 
the  United  States  Revised  Statutes. 
Conceding  what  is  unquestionably  well 
settled,  that  congress  may  exclude  the 
jurisdiction  of  the  courts  of  the  states 
from  offenses  within  the  power  of  Con- 
gress to  punish. — Houston  v.  Moore,  5 
Wheat.  1;  The  Moses  Taylor,  4  Wall. 
411;   Martin  v.  Hunter,  1  Wheat.  304; 
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a  few  early  cases  to  the    contrary,  will    be    found    in    the    books.^* 

III.     THE    INDICTMENT.  —  A.      Necessary    Allegations.  —  1. 

General  Form.  —  All  the  elements  necessary  to  constitute  the  crime 

should  be  plainly  stated  in  the  indictment.^'    In  setting  out  the  tenor 


Com.  r.  Fuller,  8  Mete.  (Mass.)  313,— it 
appears  in  respect  to  the  offenses  of 
which  the  petitioner  stands  convicted 
(viz:  passing  counterfeit  coin),  not 
only  that  congress  has  not  excluded, 
but  on  the  contrary  has  expressly  re- 
served and  recognized,  the  jurisdiction 
of  the  state  courts.  The  district  court 
of  Grayson  county  (Texas)  had  there- 
for jurisdiction  to  try  and  sentence 
the  petitioner  for  the  offense  with 
which  he  was  charged,  and  whereof 
he  was  convicted,  and  his  imprison- 
ment under  such  sentence  is  lawful. 
The  petition  for  the  writ  of  habeas 
corpus  must  therefore  be  denied." 
Ex  parte  Geisler,  50  Fed.  411. 

In  Jett  V.  Com.,  18  Gratt.  (Va.)  933, 
it  is  said  that  no  such  saving  proviso 
is  necessary  to  enable  the  courts  of 
the  states  to  exercise  their  jurisdiction 
over  offenses  against  their  own  laws 
even  though  committed  by  the  same 
act  which  constitutes  an  offense  against 
the  United  States  under  an  act  of 
Congress.  This  ease  cited  Fox  v.  Ohio, 
supra;  Moore  v.  People,  14  How.  (U.  S.) 
13,  14  L.  ed.  306;  United  States  v. 
Amy,  24  Fed.  Cas.  No.  14,445,  and 
Hendrick  r.  Com.,  5  Leigh.  (Va.)  707, 
as  sustaining  that  conclusion. 

"The  power  of  the  States  in  this 
instance  (the  making  and  passing  of 
counterfeits),  is  not  superseded;  for 
the  General  Government  has  not,  either 
expressly  or  impliedly  by  its  statutes, 
prevented  the  punishment  by  the 
States.  Bishop's  Cr.  Law,  §§613,  655, 
and  the  cases  there  cited;  "Wharton's 
Cr.  Law,  47,  349;  Act  of  Congress, 
April  21,  1806,  ch.  69,  §4;  Act  of 
March  3,  1823,  ch.  166;  March  3,  1825, 
ch.  276."  State  v.  McPherson,  9  Iowa 
53. 

And  see  generally  the  title  "Fed- 
eral Courts." 

A  cheat  effected  by  a  forged  bill 
of  a  national  bank  may  be  punished 
under  a  state  law,  as  well  as  one  ef- 
fected bv  a  counterfeit  coin  of  the 
United  States  (.Tett  v.  Com.,  18  Gratt. 
(Va.)  933),  or  a  counterfeited  obliga- 
tion of  a  foreign  country  (United 
States   1-.   Aryona,    120    U.  '  S.    479,    7 
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Sup.  Ct.  628,  30  L.  ed.  728).  In  the 
latter  case,  after  asserting  the  power 
of  the  federal  government  to  punish 
the  counterfeiting  of  the  obligations  of 
foreign  countries,  the  court  proceeded: 
"This,  however,  does  not  prevent  a 
state  from  providing  for  the  punish- 
ment of  the  same  thing;  for  here,  as 
in  the  case  of  counterfeiting  the  coin 
of  the  United  States,  the  act  may  be 
an  offense  against  the  authority  of  a 
state  as  well  as  that  of  the  United 
States." 

14.  Ga.— Eouse  v.  State,  4  Ga.  136. 
Mo. — Matteson  v.  State,  3  Mo.  421, 
overruled  by  In  re  Truman,  supra.  Ore. 
State  V.  Brown,  2  Ore.  221. 

In  Eouse  v.  State,  supra,  the  indict- 
ment (for  passing  counterfeit  coin)  was 
held  defective  on  other  grounds, 
though  the  court  said,  in  passing,  "It 
would  seem  clear,  therefore,  that  the 
States  have  no  jurisdiction  whatever 
over  the  offense  of  counterfeiting 
money,  coined  at  the  mint  of  the 
United  States,  or  any  of  its  branches. 
But  whether  an  indictment  lies  in  the 
State  Courts,  under  State  statutes,  for 
counterfeiting  any  species  of  coin  which 
is  brought  from  foreign  nations,  or  for 
passing  counterfeit  coin  of  any  de- 
scription, I  forbear  to  express  any 
opinion,  as  the  point,  although  con- 
tained in  the  record,  is  not  presented 
in   the   bill   of   exceptions." 

But  the  power  of  the  state  to  punish 
the  uttering  of  counterfeit  coin  was 
upheld   in   Gentry  v.   State,   6   Ga.   503. 

15.  Wroclawsky  v.  United  States, 
183  Fed.  312,  105  C.  C.  A.  524  (omis- 
sion of  averment  that  counterfeit 
molds  were  made  "without  authority 
from  the  Secretary  of  the  Treasury  of 
the  United  States  or  other  proper  of- 
ficer" held  a  fatal  defect);  United 
States  V.  Williams,  4  Biss.  302,  28  Fed. 
Cas.  No.  16,706  ("Nothing  else  is 
requisite  to  a  good  indictment"). 
Ark.— Smith  Bell  i\  State,  10  Ark. 
536.  111.— Swain  v.  People,  5  111.  178 
("this  is  all  our  law  requires."). 
N.  Y.— People  v.  Albow,  140  N.  Y.  130, 
35  N.  E.  438,  citing  United  States  v. 
Hess,  124  U.  S.  483,    S    Sup.    Ct.    571, 
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of  the  obligations  the  customary  phrase  is  "in  words  and  figures  fol- 
lowing,"^" or  "as  follows, "^^  but  "in  substance  as  follows,"  has  been 
held  insufficient.^^ 

Purport.  —It  is  customary  to  allege  that  the  notes  "purported"  to 
be  good  and  duly  authorized  obligations/^  but  this  depends  on  the 
wording  of  the  statute.-" 


31    L.    ed.     516.       Term, — Williams     v. 
State,  9  Humph.  80. 

"Every  material  ingredient,  consti- 
tuting the  description  of  the  offense 
in  the  statute,  whether  an  act  done, 
knowledge  had,  intent  or  purpose  en- 
tertained, or  the  existence  of  any  col- 
lateral fact,  must  be  aflBrmativelj' 
stated  in  plain,  direct  and  intelligible 
language."  Edwards  v.  Com.,  19  Pick. 
(Mass.)   124. 

An  indictment  for  having  in  posses- 
sion at  one  time  ten  similar  counter- 
feit bank  bills  was  held  not  bad  be- 
cause the  bills  bore  different  dates, 
"on  the  authority  of  Brown  v.  Com., 
8  Mass.  .59."  Com.  v.  Whitmarsh,  4 
Pick.    (Mass.)    233. 

It  is  not  necessary  to  allege  that 
the  offense  was  committed  within  and 
upon  territory  within  the  jurisdiction 
of  the  United  States.  Campbell  v. 
United  States,  4  P^ed.  Cas.  No.  2,373. 
Thus,  under  a  statute  denouncing  the 
selling  or  offering  for  sale  of  counter- 
feit money,  or  aiding  therein,  an  in- 
dictment setting  out  certian  acts  of 
the  defendant,  but  not  averring  that 
the  scheme  was  to  sell  or  exchange 
"counterfeit"  money,  or  what  pur- 
ported to  be  such,  is  bad  on  demurrer, 
even  though  the  jury  might  have  so 
inferred  if  the  facts  stated  were  es- 
tablished. People  r.  Albow,  140  N.  Y. 
130,  35  X.  E.  438. 

An  indictment  charging  the  uttering 
of  a  counterfeit  note  in  imitation  of 
a  true  one,  "which  said  note  is  of 
the  tenor  following,"  has  been  held 
not  bad  as  charging  the  uttering  of 
the  true  note  because  the  plain  mean- 
ing required  that  "said"  should  refer 
to  the  counterfeit  note,  not  to  the 
true  one,  although  it  was  the  next  pre- 
ceding. Wilkinson  v.  State,  10  Ind. 
372. 

Not  Cured  By  Verdict. — A  failure 
to  state  one  of  the  essentials  of  the 
crime  is  not  cured  bv  verdict.  United 
States  V.  Otey,  31  Fed.  68. 

But  a  mere  imperfection  in  the  stat- 
utory description  will  be  cured  by  ver- 


dict if  the  offense  is  clearly  de- 
scribed notwithstanding.  Townsend  v. 
People,   4   111.   326. 

Misnomer  of  defendant  cannot  be 
reached  by  a  motion  to  quash.  It  is 
only  pleadable  in  abatement.  Gabe  V. 
State,   6   Ark.   519. 

If  the  given  name  of  the  felon  is 
unknown  an  indictment  so  alleging  and 
charging  him  by  his  initials  is  good. 
Jones  V.  State,  11   Ind.   357. 

Conclusion. — An  indictment  conclud- 
ing "contrary  to  the  form  of  the 
acts  of  congress  in  such  case  made 
and  provided,"  is  not  bad  althougli 
there  was  only  one  act.  United  States 
V.  Trout,  4  Biss.  105,  28  Fed.  Cas.  Xo. 
16,542.  And  see  the  title  "Indict- 
ment and  Information." 

16.  United  States  v.  Fisler,  4  Biss. 
59,  25  Fed.  Cas.  Xo.  15,105. 

17.  United  States  v.  Owens,  37  Fed. 
112;  United  States  v.  Mason,  12 
Blatehf.  497,  26  Fed.  Cas.  Xo.  15,736, 
holding  that  "the  words  'which  is  as 
follows'  in  these  counts,  are  equivalent 
to  the  'words  and  figures  following,' 
and  must  be  held  to  mean,  that  the 
tenor  of  the  bill  is  given." 

Tenor  imports  an  exact  copy.  Swain 
V.  People,  5  111.  178;  Griffin  v.  State, 
14  Ohio   St.  55. 

18.  "There  is  nothing  better  set- 
tled than  that  the  rule  in  such  cases 
requires  exact  copies  of  forged  instru- 
ments to  be  given,  and  to  purport  on 
the  face  of  the  indictment  to  be  given. 
The  indictment  in  such  cases  generally 
employs  such  language  as  this:  'to  the 
tenor  and  effect  following;'  or,  'in  the 
words  and  figures  following;'  and  it 
will  never  do  to  say  'in  substance  as 
follows.'  State  v.  Atkins,  5  Blackf. 
458;  W^harton  Cr.  Law,  §§306,  308, 
1468."  United  States  r.  Fisler,  4  Biss. 
59,   25  Fed.   Cas.   Xo.  15,105. 

19.  United  States  v.  Sprague,  48 
Fed.  828;  United  States  v.  Williams, 
14  Fed.  550;  United  States  v.  Williams, 
4   Biss.    302,    28   Fed.    Cas.   No.    16,706. 

20.  United  States  v.  Howell,  11 
Wall.    (U.   S.)    432,   20  L.  ed.   195,  dis- 
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Similitude.  —  The  averment  that  the  counterfeit  obligations  are  in 
the  similitude  of  good  and  genuine  obligations  is  not  necessary  under 
§5431,-^  but  it  is  otherwise  under  §5430,  wherein  it  is  an  essential  ele- 
ment of  the  offense,'-  and  should  also  be  made  in  indictments  for  coun- 
terfeit coin.-^  It  is  not  necessary  to  allege  that  genuine  United  States 
notes  have  been  authorized  and  issued.^* 

2.  Knowledge  of  Falsity.  —  The  indictment  must  allege  that  the 
person  passing  the  counterfeits  had  knowledge  of  their  falsity,^^  but 
such  averment  is  not  required  in  an  indictment  for  counterfeiting.-'* 
Guilty  knowledge  is  also  the  essence  of  the  crime  of  possessing  instru- 
ments for  counterfeiting,  and  must  be  averred.-^ 

3.  Currency.  —  The  indictment  should  allege  that  the  notes  cir- 
culate as  currency,-^  though  it  is  held  otherwise  as  to  gold  and  silver 
coins  because  the  courts  take  judicial  notice  that  they  so  pass.-" 

4.  Intent.  - —  a.  Counterfeiting.  —  The  intent  or  purpose  with 
which  counterfeit  coins  are  made  need  not  be  averred,^"  as  the  fraud- 
ulent intent  is  implied  from  the  false  making.^^ 


tinguishing  United  States  v.  Cantril,  4 
Cranch   167,  2  L.   ed.  584. 

21.  United  States  v.  Howell,  64  Fed. 
110  (quaere,  but  the  indictment  did  not 
contain  the  allegation) ;  United  States 
V.  Owens,  37  Fed.  112. 

And  it  was  so  held  under  13  St. 
221.  United  States  v.  Trout,  4  Biss. 
105,  28  Fed.   Cas.   No.   16,542. 

22.  United  States  v.  Barrett,  111 
Fed.  369;  United  States  v.  Kuhl,  85 
Fed.  624;  United  States  v.  Stevens,  52 
Fed.   120. 

Under  an  early  Georgia  statute  it 
was  held  unnecessary  to  allege  that 
the  counterfeit  was  "in  imitation  of" 
a  genuine  note.  State  v.  Calvin,  E.  M. 
Charlt.   (Ga.)   151. 

23.  United  States  v.  Trout,  4  Biss. 
105,  28  Fed.  Cas.  No.  16,542;  United 
States  V.  Burns,  5  McLean  23,  24  Fed. 
Cas.  No.  14,691;  Com.  v.  Stearns,  10 
Mete.    (Mass.)    256. 

24.  United  States  v.  Owens,  37  Fed. 
112. 

25.  United  States  v.  Carll,  105  U. 
S.  611,  26  L.  ed.  1135.  And  see  Gal- 
lagher  V.    United    States,   144   Fed.    87. 

26.  United  States  v.  Otey,  31  Fed. 
68,  70,  citing  United  States  V.  Burns, 
5  McLean  23,  24  Fed.  Cas.  No.  14,691; 
United  States  v.  King,  5  McLean  208, 
and  United  States  v.  Abrams,  18  Fed. 
823;  United  States  v.  Russell,  22  Fed. 
390. 

27.  People  v.  State,  6  Blackf.  (Tnd.) 
95;  Chamberlain  v.  State,  5  Blackf. 
(Ind.)  573;  Sutton  v.  State,  9  Ohio 
133    ("secretly,  as  used  in   the  indict- 
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ment  [charging  ttat  the  defendants 
secretly  kept  the  instruments],  implies 
the   guilty  knowledge"). 

28.  State  v.  Keneston,  59  N.  H  36, 
but  need  not  allege  that  they  were 
current    in    the    United    States. 

In  Mathena  v.  State,  20  Ark.  70,  the 
phrase  "circulate  as  money"  is  said 
to  be  "essentially  descriptive  of  the 
offense  created  by  the  statute"  (§20) 
and  must  therefore  be  alleged. 

29.  State  v.  Shelton,  7  Humph. 
(Tenn.)    31. 

30.  Kaye  v.  United  States,  177  Fed. 
147,  100  C.  C.  A.  567,  citing  United 
States  V.  Eussell,  22  Fed.  390;  United 
States  V.  Peters,  2  Abb.  494,  27  Fed. 
Cas.  No.  16,035;  United  States  v.  No- 
ble, 5  Cranch  C.  C.  371,  27  Fed.  Cas. 
No.    15,895. 

"The  only  question  is  whether  the 
accused  did,  in  fact,  forge  or  counter- 
feit such  coins  as  charged  against  him 
in  the  indictment.  If  he  did,  he  can- 
not excuse  himself  by  showing  what 
was  his  intention,  or  that  he  did  not 
intend  himself  to  use  the  coin  he  so 
made  for  fraudulent  purposes,  or  that 
they  should  be  so  used  by  others.  Nor 
can  he  be  excused  on  account  of  his 
ignorance  of  .the  law, — that  it  did  not 
allow  him  to  do  what  he  did."  United 
States  V.  Russell,  22  Fed.  390.  Contra, 
Under  4.  St.  at  L.  121;  United  States 
V.  Peters,  2  Abb.  494,  27  Fed.  Cas. 
No.  16,035;  United  States  v.  King,  5 
McLean   208,   26   Fed.    Cas.    No.    15,535. 

31.  United  States  v.  Otey,  31  Fed. 
68,   citing,   United   States   v.   Burns,   5 
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b.  Instrumenis  for  Counterfeiting.  —  The  crime  of  making  instru- 
ments for  counterfeiting  is  also  independent  of  the  intent  with  which 
they  were  made,^-  but  an  indictment  for  having  such  instruments  in 
possession  must  charge  the  purpose  to  use  them.^^ 

c.  Passing  or  Possessing.  —  An  indictment  for  passing  counterfeit 
obligations  or  having  them  in  possession  is  bad,  however,  unless  alleged 
to  be  with  unlawful  intent,^'*  But  an  intent  to  defraud  is  no  part 
of  the  offense  of  having  possession  of  an  obligation  or  other  security 
engraved  after  the  similitude  of  those  issued  under  the  authority  of 
the  United  States.^^ 

Intent  to  Pass.  —  An  indictment  for  having  in  possession  must  gen- 


McLean  23,  24  Fed.  Cas.  No.  14,691; 
United  States  v.  King,  5  McLean  208, 
26  Fed.  Cas.  No.  15,535;  United  States 
V.  Abrams,  18  Fed.  823. 

32.  Kaye  v.  United  States,  177  Fed. 
147,  100  C.  C.  A.  567. 

33.  Idaho. — People  v.  Page,  1  Idaho 
102.  Tenn.— Bradford  f.  State,  3  Humph. 
370.  Vt.— State  v.  Zadoek  &  Baxter 
Bowman,  6  Vt.  594. 

Intent  to  defraud,  in  the  sense  of 
cheat  in  trade,  is  not  an  element  of  the 
ofi'ense  of  having  counterfeit  molds  in 
possession.  The  unlawful  use  meant 
by  §5457  is  using  them  to  make  coun- 
terfeit coins.  Kaye  v.  United  States, 
supra. 

Such  fraudulent  use  must  be  averred, 
and  the  manner  of  use.  Smith  Bell 
f.  State,  10  Ark.  536.  "To  consti- 
tute a  good  indictment  for  this  of- 
fense, not  only  must  the  defendant 
be  charged  with  the  fraudulent  use  of 
such  instruments,  but  the  manner  of 
the  use, — how  it  was  used, — must  be 
charged,  as  that  the  defendant  used 
it  'in  making  and  counterfeiting 
money  in  the  likeness  and  similitude 
of  Spanish  milled  silver  dollars,  con- 
trary to  the  statute,'  etc." 

34.  See  United  States  Eev,  St., 
§5431,  and  the  following  cases:  U.  S. 
United  States  v.  Provenzano,  171  Fed. 
675.  Mass. — Com.  v.  Stevens,  1  Mass. 
203.  N.  H. — State  v.  Keneston,  59 
N.  H.  36.  N.  J.— 'Stone  v.  State,  20 
N.  J.  L.  404.  Tenn. — Williams  v.  State, 
9  Humph.  80;  Hooper  v.  State,  8 
Humph.  93. 

"Section  10  of  the  Act  of  1864 
(which  has  since  become  sections  5414 
and  5431  of  the  Revised  Statutes,  as 
already  explained),  deals  with  the  sub- 
ject of  counterfeit  instruments.  To 
constitute    the    possession    of    such    in- 


struments a  crime,  the  possessor  must 
be  actuated  by  a  criminal  intent  in  two 
particulars — First,  he  must  have  the 
intent  to  defraud;  second,  he  must  have 
the  intent  to  pass,  publish,  utter,  or 
sell  the  instrument."  United  States 
V.  Barrett,  111  Fed.  369. 

"Although  the  charter  of  the  Bank 
of  the  United  States  expired  on  March 
3,  1836,  it  has  two  years  longer  under 
the  charter  to  settle  and  liquidate  its 
affairs  and  would  therefore  be  preju- 
diced by  the  utterance  of  counterfeits 
of  its  notes  during  such  time.  Hence 
an  indictment  charging  defendant  with 
having  and  passing  counterfeit  notes 
with  intent  to  defraud  such  corpora- 
tion is  not  bad."  United  States  v.  No- 
ble, 5  Cranch  C.  C.  371,  27  Fed.  Cas. 
No.   15,895. 

Intent  to  pass  in  the  state,  need 
not  be  alleged.  Clark  v.  Com.,  16  B. 
Mon.    (Ky.)    206. 

35.  U.  S.— Rev.  St.,  §5430,  clause 
4;  United  States  v.  Barrett,  111  Fed. 
369;  United  States  v.  Kuhl,  85  Fed. 
624. 

"The  first  clause  of  section  5430 
covers  the  unauthorized  use  of  plates 
made  and  owned  by  the  government 
for  the  printing  and  engraving  of  its 
obligations.  Clauses  2  and  3  cover  in 
general  the  unauthorized  making,  sell- 
ing, or  having  in  possession  of  plates 
in  the  similitude  of  those  used  by  the 
government.  Clause  4,  the  one  in  ques- 
tion in  this  suit,  seems  to  cover  only 
such  instruments  as  are  the  product 
of  the  unauthorized  use  of  the  lawful 
plates  of  the  government  specified  in 
clause  1,  or  of  the  unlawful  plates 
specified  in  clauses  2  and  3.  The  earlier 
statutes  on  the  same  subject  point 
plainly  to  this  interpretation."  United 
States  V.  Barrett,   111  Fed.   369. 
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erally  allege  that  it  was  with  an  intent  to  pass,^*^  and  that  the  passing 
was  with  intent  that  the  false  note  shall  be  received  as  true,^'  though  it 
was  otherwise  under  some  statutes.^^ 

Whom  Defrauded.  —  The  indictment  should  allege  that  the  intent  was 
to  defraud  a  certain  named  person,^**  or  a  person  to  the  grand  jurors 
unknown,*^  but  under  some  statutes  a  general  intent  to  defraud  has 
been  held  sufficient  without  averring  whom.*^ 

Felonious  Intent.  —  It  is  not  necessary  to  allege  that  the  acts  were 
done  feloniously  where  that  is  not  made  a  part  of  the  statutory  de- 
scription.^- 


36.  Gabe  v.  State  6  Ark.  519. 

In  Tennessee,  however,  by  Act  of 
1842,  ch.  48,  §5,  it  was  made  unneces- 
sary to  allege  an  intent  to  pass  in  an 
indictment  for  fraudulently  keeping  in 
possession  or  having  counterfeit  money, 
thus  changing  the  rule  in  Fergus  V. 
State,   6  Yerg.  345;   Sizemore  v.  State, 

3  Head.    (Tenn.)    26,    explaining    Owen 
V.   State,  5   Sneed.    (Tenn.)    493. 

Contra,  Under  United  States  Eev. 
St.,  §5431;  United  States  v.  Proven- 
zano,   171   Fed.   675. 

Intent  to  pass  within  this  common- 
wealth need  not  be  averred  because 
not  part  of  the  statutory  description. 
Com.  V.  Cone,  2  Mass.   132. 

37.  U.  S.— United  States  v.  Nelson, 
1  Abb.  (N.  S.)  135,  27  Fed.  Cas.  No. 
15,861,  Act  Feb.  5,  1867;  United  States 
r.  Mitchell,  Baldw.  366,  26  Fed.  Cas. 
No.  15,787.  Ark.— Gabe  f.  State,  6 
Ark.    519.      Mich. — People    v.    Stewart, 

4  Mich.  656.    Minn.— State  v.  Cody,  65 
Minn.   121,   67   N.   W.  798. 

Passing  to  one  who  knows  them  to 
be  false  would  not  be  an  offense  against 
such  a  statute.  Hooper  v.  State,  8 
Humph.    (Tenn.)   93. 

But  in  People  V.  Stewart,  supra,  it 
is  said  that  such  an  averment  would 
have  been  supported  by  proof  that  the 
holder  intended  to  dispose  of  them  to 
another  as  counterfeit  by  the  latter 
to  be  put  in  circulation  as  genuine. 

And  it  is  held  that  the  indictment 
need  not  allege  that  the  receiver  of 
the  note  did  not  know  that  it  was 
counterfeit.  Wilkinson  v.  State,  10 
Ind.  372. 

38.  United  States  v.  Nelson,  1  Abb. 
(N.    S.)    135,    27   Fed.   Cas.    No.    15,861. 

The  act  of  June  30,  1864,  does  not 
contain  "the  words  'as  true  or  gen- 
uine,' or  any  equivalent  words." 
Hopkins  r.  Com.,  3  Mete.  (Mass.)  460; 
State   V.    Willdns,   17   Vt.   151. 
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39.  U.  S.— United  States  v.  Shell- 
mire,  Baldw.  370,  27  Fed.  Cas.  No. 
16,271.  Ind.— Wilkinson  v.  State,  10 
Ind.  372,  quaere,  whether  a  general 
averment  of  intent  to  defraud  would 
not  be  sufficient.  Va. — Brown  v.  Com.j 
2   Leigh.    769. 

The  indictment  is  not  bad  because 
the  named  person  is  the  servant  of 
another,  who  will  be  the  one  ultimately 
defrauded.  Com.  v.  Starr,  4  Allen 
(Mass.)   301. 

40.  In  Stone  v.  State,  20  N,  J,  L. 
404,  the  indictment  alleged  an  intent 
"to  defraud  the  people  of  the  State 
of  New  Jersey."  "It  is  at  least  doubt- 
ful," said  the  court,  "if  this  is  a 
sufficient   allegation   of   this   intent." 

41.  State  V.  Calvin,  E.  M.  Charlt. 
(Ga.)  151;  State  v.  Keneston,  59  N.  H. 
36. 

"I  think  the  averment  that  the 
forged  coin  was  passed  with  intent  to 
defraud  some  person  or  persons,  which 
is  required  to  be  made  in  an  indict- 
ment under  the  United  States  statutes, 
is  a  substitute  for  an  averment  speci- 
fying the  name  of  the  person  to  whom 
the  coin  was  passed."  United  States 
r.  Bejandio,  1  Woods  294,  24  Fed.  Cas. 
No.   14,561. 

"To  require  both  averments  to  be 
made,  as  that  the  coin  was  passed  to 
A.  B.  to  defraud  A.  B.,  or  was  passed 
to  A.  B.  to  defraud  C.  D.,  is  requiring 
too  great  particularity."  United  States 
V.  Bejandio,  1  Woods  294,  24  Fed.  Cas. 
No.   14,561. 

42.  U.  S.— United  States  v.  Shep- 
herd, 1  Hughes  520,  27  Fed.  Cas.  No. 
16,274.  111.— Miller  v.  People,  3  111. 
233;  Quigley  v.  People,  3  111.  301.  la. 
State  V.  Caiendine.  8  Iowa  288.  Tenn. 
Peek  V.  State,  2  Humph.  78. 

The  indictment  need  not  charge  pass- 
ing with  felonious  intent,  even  though 
the  offense  is  a  felony,  under  a  statute 
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5.  Time.  —  The  time  of  the  commission  of  the  crime  must  be  al- 
leged with  certainty/^  and  if  the  offense  consists  in  having  a  certain 
number  of  counterfeits  in  possession  "at  the  same  time,"  this  must 
be  aptly  alleged/* 

6.  Existence  of  Bank.  —  Under  the  federal  statute  it  is  not  neces- 
sary to  allege  that  the  bank  whose  notes  are  alleged  to  have  been 
counterfeited  is  a  body  politic  or  corporate,  since  the  courts  will  take 
judicial  notice  of  such  fact.*^  Nor  is  it  necessary  to  allege  that  the 
notes  purported  to  be  those  of  a  designated  bank.***  Under  some  state 
statutes,  however,  an  averment  of  the  existence*^  or  incorporation  of 
the  bank***  is  held  to  be  essential.  But  it  is  otherwise  where  such  fact 
is  not  made  an  ingredient  of  the  offense.*'-' 

B.  Description.  —  1.  Of  Coin.  —  The  coin  alleged  to  have  been 
counterfeited  should  be  described  specifically  by  name  and  denomina- 
tion in  the  indictment,^°  but  matters  of  evidence  as  distinguished  from 
the    facts   essential   to   the    description   of   the   offense    need   not    be 


(Act  1829,  ch.  23,  §33)  merely  requir- 
ing a  fraudulent  intent.  Perdue  v. 
State,  2   Humph.    (Tenn.)    494. 

43.  Nicholson  v.  State,  18  Ala.  529; 
Buckland  v.  Com.,  8  Leigh.  (Va.) 
732. 

44.  An  allegation  of  possession  on 
the  same  day  is  not  sufficient.  Scott 
f.  Com.,  14  Gratt.   (Va.)   687. 

Under  a  statute  denouncing  the  pos- 
sessing, etc.,  "ai  any  one  time,  any 
number  not  less  than  ten"  of  such 
counterfeit  bank  bills,  etc.,  an  indict- 
ment charging  that  defendant  had  ten 
counterfeit  bills  in  his  possession  on  a 
named  day,  but  not  "then  and  there," 
was  held  bad.  Edwards  v.  Com.,  19 
Pick.   (Mass.)    124. 

45.  United  States  v.  Williams,  4  Biss. 
302,  28  Fed.  Cas.  No.  16,7U(j. 

Allegation  Requires  Proof. — If  an 
averment  of  charter  or  incorporation 
is  made  it  must  be  established  (la. 
State  V.  Newlaud,  7  Iowa  242.  Pa. 
Com.  V.  Smith,  6  Serg.  &  R.  568.  R.  I. 
State  V.  Brown,  4  E.  I.  528),  though 
a  question  as  to  this  is  raised  in  Peo- 
ple V.  Ah  Sam,  41  Cal.  685. 

46.  United  States  v.  "Williams,  4  Biss. 
302,  28  led.  Cas.  No.  16,7U6. 

47.  Minn. — Benson  v.  State,  5  Minn. 
19.  N.  C— State  v.  Ward,  9  N.  C.  443; 
State  V.  Twitty,  9  N.  C.  248.  Tenn. 
Fergus  v.  State,  6  Yerg.  345. 

48.  Ky. — Kennedy  i".  Com.,  59  Ky. 
36.  Mass. — Com.  v.  Simonds,  11  Gray 
306.     Mo.— Hobbs  v.  State,  9  Mo.  855. 


N.  J.— Stone  v.  State,  20  N.  J.  L.  404. 
Vt.— State  V.  Wilkins,   17   Vt.   151. 

49.  Del. — State  v.  Johnson,  3  Ilar. 
561.  Mass. — Com.  v.  Carey,  2  Pick.  47. 
N.  J.— State  V.  Weller,  20  N.  J.  L. 
521;  State  v.  Van  Hart,  17  N.  J.  L. 
327.  Va. — Murry  v.  Com.,  5  Leigh. 
720. 

50.  United  States  v.  Burns,  5  Mc- 
Lean 23,  24  Fed.  Cas.  No.  14,691;  Com. 
V.  Stearns,  10  Mete.   (Mass.)   256. 

"Fifty  cent"  and  "twenty-five 
cent"  pieces  is  a  sufficient  description, 
though  the  statute  uses  the  words  "half 
dollar,"  and  "quarter  dollars,"  be- 
cause the  names  "are  pertinent  and  of 
equivalent  meaning."  United  States 
V.  Burns,  5  McLean  23,  24  Fed.  Cas. 
No.   14,691. 

In  State  v.  Keneston,  59  N.  H.  36, 
the  description  of  the  coin  as  "certain 
pieces  of  false  and  counterfeit  coin, 
in  imitation  of  the  silver  coin  current 
within  the  state  by  law  and  usage, 
to-wit,  five  pieces  called  twenty-five 
cent  pieces,  and  five  pieces  called 
dimes,"  was  held  sufficient  without 
adding  that  they  were  coins  of  the 
United  States.  This  case  cited  Com. 
V.  Stearns,  10  Mete.  (Mass.)  256;  State 
V.  Mahanna,  48  N.  H.  377;  Wharton 
Am.  Cr.  Law,  363;  2  Bish.  Cr.  Proc. 
265,   266,   704. 

In  Com.  V.  Fields,  5  Ky.  L.  Rep.  610, 
a  description  as  "a  counterfeit  coin 
of  the  half  dollar  denomination"  re- 
sembling "the  coin  (commonly  called), 
half  dollar  of  the  United  States  of 
America,"  was  held  insufficient. 
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averred,^^  In  describing  counterfeit  coin  it  is  usual  to  aver  that  it 
is  made  in  the  likeness  and  resemblance  of  the  genuine.^^ 

2.  Of  Other  Obligation  or  Security.  —  a.  In  General.  —  Greater 
detail  is  in  general  required  in  the  description  of  written  obligations 
or  securities  in  order  to  identify  them,  owing  to  their  variety  and 
diversity.^^ 

b.  Copy  of  Instrument.  —  An  exact  copy  of  all  the  material  parts 
of  the  forged  instrument  should  be  set  out.^*    This  does  not,  however, 


51.  Hauger  r.  United  States,  173 
Fed.  54,  holding  that  an  indictment 
charging  the  counterfeiting  of  a  coin 
of  the  United  States  "called  a  dol- 
lar," was  good  without  alleging 
whether  a  gold  or  silver  dollar  was 
meant. 

The  language  used  in  Nicholson  v. 
State,  18  Ala.  529,  would  seem  to  in- 
dicate that  that  court  considered  such 
an  allegation  necessary,  though  the 
judgment  was  reversed  on  other 
grounds. 

A  Mexican  dollar  was  held  properly- 
described  as  a  coin  "current  within 
the  said  Commonwealth  by  the  laws 
and  usages  thereof,  called  a  dollar." 
Com.  V.  Stearns,  10  Pick.  (Mass.)  256. 
To  similar  effect  is  Peek  v.  State,  2 
Humph.  (Tenn.)  78. 

The  materials  of  which  the  coins 
are  made  need  not  be  averred.  State 
V.  GriflBn,  18  Vt.  198,  holding  that  if 
they  are  set  forth  they  need  not  be 
strictly  proved  since  not  descriptive 
of  the  offense  nor  essential  to  the 
identity  of  the  conviction. 

52.  United  States  v.  Trout,  4  Biss. 
105,  28  Fed.  Cas.  No.  16,542  ("though 
there  are  some  English  precedents  to 
the  contrary.  Archb.  Cr.  Prac.  &  PI. 
571.");  United  States  V.  Burns,  5  Mc- 
Lean 23,  24  Fed.  Cas.  No.  14,691 
("this  is  undoubtedly  one  of  the 
material  allegations  of  the  indict- 
ment"); Com.  V.  Stearns,  10  Mete. 
(Mass.)    256. 

53.  State  v.  Calendine,  8  Iowa  288 
(indictment  held  bad  because  it  did 
not  give  the  letters  preceding  the  num- 
bers on  the  bills,  nor  set  out  a  copy 
of  them);   Com,   v.  Bailey,  1   Mass.  62. 

But  it  is  not  necessary  that  the  in- 
dictment be  so  particular  that  the 
record  will,  upon  its  face,  and  with- 
out extrinsic  evidence,  identify  the 
subject-matter  of  the  charge.  United 
States  V.  Bennett,  17  Blatchf,  357,  24 
Fed.   Cas.  No.   14,572. 
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It  is  not  necessary  to  describe  the 
counterfeit  as  in  the  likeness  and 
similitude  of  a  genuine  obligation  of 
the  United  States.  United  States  V. 
Owens,  37  Fed.  112.  In  this  case  the 
following  indictment  was  held  good: 
"That  said  defendant  did  feloniously 
utter,  publish,  and  attempt  to  pass  a 
certain  false,  forged,  and  counter- 
feited obligation  of  the  United  States, 
to-wit,  a  certain  false,  forged  and  coun- 
terfeited United  States  compound-in- 
terest treasury  note  of  the  denomina- 
tion of  fifty  dollars,  which  said  false, 
forged  and  counterfeited  United  States 
compound-interest  treasury  note  is  as 
follows,  that  is  to  say":  (here  fol- 
lowed a  copy  of  the  note). 

54.  United  States  v.  Owens,  37  Fed. 
112;  United  States  v.  Williams,  4  Biss. 
302,  28  Fed.  Cas.  No.  16,706;  United 
States  V.  Mason,  12  Blatchf.  497,  26 
Fed.  Cas.  No.  15,736;  United  States 
V.  Fisler,  4  Biss.  59,  24  Fed.  Cas.  No. 
15,105. 

But  if  the  pleader  professes  to  give 
the  tenor  of  the  bill  he  will  be  held 
to  strict  proof.  State  v.  Smith,  31  Mo. 
120. 

Pasting  the  original  forged  instru- 
ment on  the  indictment  as  a  substitute 
for  a  copy  is  characterized  as  "a  slov- 
enly, unlawyerlike  practice,  not  to  be 
encouraged  by  courts.  It  is  held  good 
in  England  only  by  virtue  of  the  Act 
of  7  Geo.  IV.,  not  in  force  here.  Kex 
V.  Harris,  7  Car.  &  P.  429."  United 
States  V.  Fisler,  4  Biss.  59,  24  Fed. 
Cas.   No.   15,105. 

In  United  States  v.  Cantril,  4  Craneh 
(U.  S.)  1d7,  2  L.  ed.  584,  the  bill  was 
inserted  in  the  indictment  but  no  ex- 
ception was  taken  to  that  method  of 
setting  it  out,  nor  was  that  fact  no- 
ticed in   the   opinion   of   the   court. 

In  Indiana,  an  indictment  charging 
the  counterfeiting  of  a  note  "of  the 
following  purport  and  effect,  to-wit:" 
etc.,  was  held  bad  on  the  ground  that 
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require  the  setting  out  of  the  scrolls  or  marginal  words  or  figures,^^ 
nor  what  is  on  the  back  of  the  instrument.^®  It  is  sufficient  if  the  in- 
dictment sets  forth  so  much  of  the  note  as  contains  the  evidence  of 
the  contract.^^  But  if  otlier  words  or  marks  and  numbers  appearing 
on  the  note  are  set  out  they  must  be  proved,  as  giving  identity  to  the 
instrument.^^    By  this  rule,  however,  is  not  meant  that  a  mere  literal 


"purport"  implied  that  only  the  sub- 
stance of  the  instrument  was  given, 
and  that  this  was  not  sufficient.  State 
17.   Atkins,   5  Blackf.    (Ind.)    458. 

Under  many  statutes  it  is  sufficient 
to  g:ive  the  purport  of  the  bill  or  ob- 
ligation. Ala. — .Johnson  r.  State,  35 
Ala.  370;  Bostick  r.  State,  34  Ala. 
266;  Lowenthal  v.  State,  32  Ala.  589. 
Del.— State  r.  Johnson,  3  Har.  561. 
Mich. — People  r.  Stewart,  4  ]SIich.  655. 

It  is  not  necessary  to  set  out  a  copy 
of  the  instrument  if  it  is  described 
with  sufficient  detail  to  identify  it. 
Gabe  r.  State,  6  Ark.  519. 

In  Michigan,  by  laws,  1855,  p.  142, 
it  is  sufficient  to  describe  the 
bills  in  such  manner  as  would  sustain 
an  indictment  for  stealing  the  same, 
hence  it  is  held  unnecessary  to  set 
out  a  copy.  People  v,  Stewart,  4  Mich. 
655. 

In  Tennessee  it  is  held  that  the  false 
instrument  must  be  set  out  in  icords 
and  figures,  if  in  existence.  Hooper  fi 
State,    8    Humph.    (Tenn.)    93. 

55.  U.  S,— United  States  r.  Bennett, 
17  Blateh.  357,  24  Fed.  Cas.  No.  14,572. 
Ark.— Mathena  v.  State,  20  Ark.  70. 
Mass. — Com.  v.  Taylor,  5  Cush.  605; 
Com.  V.  Bailey,  1  Mass.  62.  Ohio. 
Griffin  v.  State,  14  Ohio  St.  55;  Thomp- 
son r.  State,  9  Ohio  St.  354.  Vt.— State 
V.  Wheeler,  35  Vt.  261. 

Date. — In  Com.  v.  Stevens,  1  Mass. 
203,  the  date  of  the  bill  was  omitted, 
but  the  defendant  consented  to  its 
insertion. 

A  copy  of  every  word  and  figure 
both  on  the  face  and  on  the  back  of 
the  bill  was  characterized  as  "absurd 
particularity,"  in  United  States  v. 
Mason,  12  Blatchf.  497,  26  Fed.  Cas. 
No.   15,736. 

"The  failure  to  dot  i's  and  cross 
t's"  was  said  to  be  "an  immaterial 
matter,"  in  Buckland  v.  Com.,  8  Leigh. 
(Va.)    732. 

The  Bill  Number. — ^But  a  variance  as 
to  the  bill  number  which  is  placed 
upon  all  bills  for  the  purpose  of  iden- 
tifving  them,  is  fatal.  United  States 
t7.    Mason,    12    Blatchf.    497,     26     Fed. 


Cas.  No.   15,736;   State  f.   Calendine,   8 
Iowa  288. 

56.  When  an  instrument  is  set  out 
in  the  indictment  as  purporting  to  be, 
etc.,  it  refers  to  the  face  of  the  in- 
strument. United  States  r.  Hinman, 
Baldw.  292,  26  Fed.  Cas.  No,  15,370. 

"The  indictment  does  not  charge 
that  the  matter  set  forth  constituted 
all  the  matter  on  the  back  of  the  bill, 
nor  was  it  necessary  to  set  forth  all 
the  matter  on  the  back  of  the  bill. 
What  is  omitted  is  a  mere  notice  re- 
quired by  law  to  be  placed  upon  notes 
of  this  character,  but  which  is  no  part 
of  the  contract.  The  allegation  of  the 
indictment  that  the  bill  was  in  the 
words  and  figures  following  does  not 
mean  that  all  the  words  and  figures 
printed  on  the  back  of  the  bill,  and 
forming  no  part  of  the  contract  set 
forth  on  the  face  of  the  bill,  are 
stated.  W'here  an  instrument  is  set 
forth  in  the  indictment  by  its  pur- 
port, the  allegation  refers  to  what  ap- 
pears on  the  face  of  the  instrument. 
United  States  v.  Hinman,  1  Baldw. 
292."  United  States  v.  Marcus,  53 
Fed.  784. 

57.  Mathena  v.  State,  20  Ark.  70; 
Griffin  r.  State,  14  Ohio  St.  55,  citing 
Com.  V.  Bailey,  1  Mass.  62;  Com.  v. 
Stevens,  1  Mass.  203;  People  v.  Frank- 
lin, 3  Johns.  Cas.   (N,  Y.)   297. 

An  indictment  setting  out  a  bank 
note  alleged  to  be  counterfeited  is  not 
bad  because  it  omits  the  imprint  of  the 
seal  of  the  treasury  evidencing  the  fact 
that  it  was  secured  as  required  by  stat- 
ute, because  such  security  is  no  part  of 
the  contract  itself.  United  States  v. 
Bennett,  17  Blatchf.  357,  24  Fed.  Cas. 
No.  14.572. 

58.  U.  S.— United  States  v.  Hall,  4 
Craneh  C.  C.  229,  26  Fed.  Cas.  No. 
15,283  (notwithstanding  the  fact  that 
in  this  ease  the  notes  were  lost); 
United  States  v.  Mason,  12  Blatchf. 
497,  26  Fed.  Cas.  No.  15.736.  Ky. 
Clark  V.  Com.,  16  B.  Mon.  206.  Mass, 
Com.  V.  Clancv,  7  Allen  537.  Mo, 
State  V.  Smith,  31  Mo.  120.  Ohio.— Grif- 
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variance  will  be  fatal,'^  and  the  rule  is  not  as  rigorously  enforced  in 
modern  practice  as  it  was  formerly.*''' 

Designation  Immaterial.  — Where  the  note  is  set  out  by  its  tenor  in 
the  indictment  a  wrong  designation  of  it  is  not  a  fatal  variance,^^  nor 
is  the  omission  of  any  designation.*'^  In  regard  to  the  well-known 
public  obligations  of  the  United  States  a  less  minute  description  will 


fin  r.  State,  14  Ohio  St.  55.    Vt.— State 
V.  Wilkins,  17  Vt.  151. 

59.  Literal  variances  are  said  to  be 
those  "which  do  not  make  a  word  dif- 
ferent in  sense  and  grammar,  which 
leave  the  sound  and  sense,  in  substance, 
the  same."  United  States  v.  Mason, 
12  Blatchf.  497,  26  Fed.  Cas.  No. 
15,736;  United  States  v.  Hinman, 
Baldw.  292,  26  Fed.  Cas.  No.  15,370. 

For  example:  "Undertood"  for 
"understood."  Eex  r.  Beach,  Cowp. 
229,  98  Eng.  Reprint  1059.  "Droun" 
for  "Drown,"  and  "Cashier"  instead 
of  "Cashr."  Com.  i:  Woods,  10  Gray 
(Mass.)  477.  "Keen"  for  "Keene," 
Com.  f.  Eiley,  Thatch.  Cr.  Cas.  (Mass.) 
67.  "Thonpson"  for  "Thompson." 
State  V.  Wheeler,  35  Vt.  261. 

But  if  the  addition,  omission  or 
change  malves  a  word  different  in  sense 
and  grammar,  the  variance  is  fatal, 
as  "King"  for  "Ring."  King  v. 
Gibbs,  1  East.  173,  180,  note  b2,  102 
Eng.   Reprint   68. 

60.  U.  S.— United  States  v.  Mason, 
12  Blatchf.  497,  26  Fed.  Cas.  No, 
15,736.  Mass.— Com.  v.  Hall,  97  Mass. 
570.  Ohio. — May  v.  State,  14  Ohio 
460. 

The  following  variances  have  been 
held  immaterial:  "I  promised"  f or  "  I 
promise"  (Com.  r.  Parmenter,  5  Pick. 
(Mass.)  279);  "to"  omitted  from  the 
phrase  "pay  to  bearer;"  "counter- 
feited" for  "counterfeit"  (United 
States  r.  Mason,  12  Blatchf.  497,  26 
Fed.  Cas.  No.  15,736);  "P.  E.  Spin- 
ner" instead  of  "  F.  E.  Spinner"  on 
a  national  bank  note  (Com.  f.  Hall,  97 
Mass.  570);  "B,  Aymar  bearer"  in- 
stead of  "B.  Aymar  or  bearer;"  and 
the  omission  of  a  capital  "C"  on  the 
bill  (Quigley  v.  People,  3  Til.  301). 

In  Mathena  v.  State.  20  Ark.  70,  the 
indictment  was  uphold  although  the 
signature  of  the  president  of  the  bank 
on  the  bill  as  averred  therein  could 
not  be  clearly  made  out.  owing  to  the 
handling  of  the  bill  after  the  indict- 
ment had  been  drawn. 


In  United  States  v.  Hinman,  Baldw. 
292,  26  Fed.  Cas.  No.  15,370,  an  in- 
dictment charging  the  counterfeiting 
of  a  check  drawn  on  the  "cashier  of 
the  corporation  of  the  president  and 
directors  of  the  bank  of  the  United 
States"  was  held  not  bad,  though  the 
check  omitted  the  words  "of  the  cor- 
poration," on  the  ground  that  the 
sense  was  the  same  since  the  cashier 
of  the  bank  was  the  cashier  of  the 
corporation. 

61.  United  States  v.  Marcus,  53  Fed. 
784  (United  States  note  described  as 
"treasury  note"),  citing  United  States 
r.  Bennett,  17  Blatch.  357,  24  Fed.  Cas. 
No.  14,572,  and  distinguishing  United 
States  V.  Mason,  12  Blatchf.  497,  26 
Fed.  Cas.  No.  15,736.  "All  that  was 
said  in  the  Mason  case,"  said  the 
court,  "is  that  a  wrong  designation 
of  the  bill  was  a  defect.  It  was  not 
said  to  be  a  fatal  defect,  and  the  count 
was  not  held  bad  for  that  reason,  but 
for  other  reasons  stated." 

If  "the  notes  are  set  out  at  length 
in  the  indictment,  and  show,  on  their 
face,  that  they  are  circulating  notes 
of  a  banking  association  organized 
under  the  laws  of  the  United  States, 
.  .  .  the  designation  of  their  legal 
character,  given  in  the  indictment,  be- 
comes, then,  immaterial.  Reg.  v. 
Williams,  2  Demson,  Crown  Cas.  61; 
United  States  v.  Trout  [Case  No.  16,- 
542]."  United  States  v.  Bennett,  17 
Blatch.  357,  24  Fed.  Cas.  No.  14,572. 

62.  United  States  r.  Trout,  4  Biss. 
105,    28    Fed.    Cas.    No.    16,542. 

"The  copy,  therefore,  being  in  the 
indictment  and  being  part  and  parcel 
of  it,  speaks  for  itself:  .  .  .  And 
the  copy  indicates  its  purport  more  cer- 
tainly and  satisfactorily  than  any 
mere  allegation  of  its  purport  could 
possibly  do.  Of  what  use,  then,  could 
be  an  averment  in  the  itidictment  that 
the  forged  instrument  purported  to  be 
a  national  bank  note?  Certainly  none 
at  all."  United  States  r.  Williams,  4 
Biss.  302,  28   Fed.   Cas.  No.   16,706. 
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suffice."^  _  An  indictment  describing  a  bank-bill  as  a  promissory  note 
is  good,  since  a  bank-bill  is  a  promissory  note,"^  but  the  decisions  are 
otherwise  under  some  statutes."^ 

c.  Failure  To  Insert  Copy  Excused.  —  A  more  general  description 
will  also  suffice  if  the  obligations  are  not  in  possession  of  the  prosecu- 
tion, or  have  been  lost  or  destroyed,  without  fault  on  its  part,  or  are  in 
the  possession  of  the  defendant.*"*  But  even  in  such  cases  the  descrip- 
tion must  be  sufficient  to  advise  the  defendant  of  the  charge  against 
him,  and  the  reason  for  not  giving  a  more  particular  description 
should  be  stated."^ 

3.     Of  Instruments.  —  The  ^indictment  should  give  such  a  descrip- 


63.  "United  States  notes  of  the  de- 
nomination of  five  dollars."  United 
States  V.  Howell,  64  Fed.  110.  "It 
must  be  remembered,  in  this  connec- 
tion," said  the  court,  "that  United 
States  notes  are  not  private,  but  they 
are  public,  obligations,  provided  for 
by  acts  of  congress.  They  are  what 
are  commonly  known  as  'greenbacks,' 
a  particular  and  distinct  kind  of  obli- 
gation of  the  United  States.  The 
well-known  public  character  of  this 
obligation  of  the  government  would, 
it  seems,  not  necessitate  the  specific  de- 
scription which  private  obligations  or- 
dinarily  require." 

64.  Stone  f.  State,  20  N.  J.  L.  404, 
citing  Brown  v.  Com.,  8  Mass.  59;  Com. 
V.  Cary,  2  Pick.    (Mass.)    50. 

65.  An  indictment  under  §2  of  the 
statute  charging  the  uttering  of  a  coun- 
terfeit promissory  note  is  bad,  where 
the  obligation  was  a  bank  note  and 
the  prosecution  should,  therefore,  have 
been  under  §6,  which  expressly  refers 
to  bank  notes,  and  hence  excludes  them 
from  the  operation  of  §2.  Com.  v.  Dole, 
2  Allen  (Mass.)  165. 

But  the  indictment  was  upheld  in 
Com.  V.  Simonds,  80  Mass.  59,  because 
it  did  not  show  on  its  face  that  it 
came  under  §6  of  the  statute.  See, 
State  V.  Hayden,  15  N.  H.  355. 

And  it  was  held  otherwise  under 
statutes  which  contained  no  provision 
respecting  the  forgery  of  bank  notes. 
Com.  V.  Carey,  2  Pick.  (Mass.)  47; 
Com.  V.  Eiley,  Thatch.  Crim.  Cas. 
(Mass.)  67;  Com.  v.  Woods,  10  Gray 
(Mass.)   477. 

66.  U.  S.— United  States  v.  Howell, 
64  Fed.  110,  citing,  Com.  v.  Houghton, 
8  Mass.  107.  Ind. — Armitage  v.  State, 
13  Ind.  441.  Mass.— Com.  v.  Snell,  3 
Mass.  82.  N.  J.— State  v.  Potts,  9  N. 
J.  L.  26;    State  r.   Gustin,  5   N.  J.   L. 


744.  N.  Y. — People  v.  Kingslev,  2  Cow. 

522;  People     v.     Badgley,     16    Wend. 

53.  Vt.— State   v.    Parker,    1    D.   Chip. 
298. 

If  parts  of  the  instrument  are  un- 
intelligible, the  indictment  should  so 
state,  to  excuse  their  omission.  As 
that  the  instrument  is  in  the  words 
and  figures  following,  "except  the 
printed  notice  and  other  parts  which 
are  mutilated,  and  to  the  grand  jurora 
unintelligible,"  or  "the  remainder  of 
the  written  and  printed  matter  on  said 
warrant  being  unintelligible  to  the 
grand  jurors."  United  States  v.  Al- 
bert, 45  Fed.  552. 

67.  State  r.  Calendine,  8  Iowa  2'88; 
Com.  V.  Houghton,  8  Mass.   107. 

"But  although  the  prosecution,  when 
a  case  presents  facts  coming  within 
the  recognized  exceptions,  is  excused 
from  setting  out  the  instrument  or 
writing  in  haec  verba,  yet  it  is  still 
under  an  aifirmative  duty  to  the  de- 
fendant, and  in  fact  it  may  be  stated 
that,  to  bring  the  case  within  the  ex- 
ceptions, there  are  two  conditions  in- 
separably connected  therewith:  (1) 
The  reasons  for  not  setting  out  the 
instrument  or  writing  in  haec  verba 
must  appear  in  the  indictment  itself, 
and  these  must  be  sufficient  in  law  to 
excuse  the  failure  to  set  out  accord- 
ing to  the  tenor.  (2)  Even  though 
the  reasons  for  not  setting  out  in 
haec  verba  or  describing  the  instrument 
or  writing  more  particularly  may  be 
legally  sufficient,  the  indictment  must 
still  contain  such  a  description  of  the 
forged  and  counterfeit  instrument  or 
writing  as  will  sufficiently  tend  to 
identify  and  individualize  it,  or  that 
the  defendant  may  be  advised  of  the 
charge  against  him."  United  States 
i:  Howell,  64  Fed.  110. 
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tion  of  the  instrument  that  it  shall  appear  that  it  was  one  of  which 
use  is  made  in  counterfeiting.^^ 

C.  Indictment  in  the  Words  op  the  Statute.  —  In  accordance 
with  the  general  rule  if  the  words  of  the  statute  are  descriptive  of  the 
offense  it  is  sufficient  if  the  indictment  follows  the  words  of  the  stat- 
ute,®^ and  it  is  good  if  it  pursues  the  statute  substantially/"  and 
omission  of  part  thereof  is  not  bad  if  the  offense  is  sufficiently  desig- 
nated without  them.^^     Nor  will  the  addition  of  further  description 


68.  Chamberlain  v.  State,  5  Blackf. 
(Ind.)  573;  Com,  V.  Scott,  1  Eob.  (Va.) 
752. 

69.  Wharton's  Am.  Cr.  Law  364,  and 
the  following  cases:  United  States  v. 
Jolly,  37  Fed.  108;  United  States  v. 
Williams,  28  Fed.  Cas.  No.  16,706; 
United  States  v.  Peters,  27  Fed.  Cas. 
No.  16,035. 

Ala.— Bostick  V.  State,  34  Ala. 
266.  111.— Quigley  v.  People,  3  111.  301; 
Miller  v.  People,  3  111.  233.  la.— State 
V.  Calendine,  8  Iowa  288.  Mass.— Com. 
V.  Cone,  2  Mass.  132.  N.  H.— State  v. 
Keneston,  59  N.  H.  36  {citing  State  v. 
Goulding,  44  N.  H.  284;  State  v.  Gove, 
34  N.  H.  510);  State  v.  Abbott,  31 
N.  H.  434.  Ohio. — Sutton  v.  State,  9 
Ohio  133.  Tex.— Long  v.  State,  10 
Tex.  App.  186,  citing  McFain  v.  State, 
41  Tex.  385;  Bigby  v.  State,  5  Tex. 
App.  101. 

An  indictment  charging  the  prisoner 
with  counterfeiting  a  die,  hub  or  mold 
''unlawfully  and  feloniously,"  held  in- 
sufficient under  §1  of  the  Act  of  Feb- 
ruary 10,  1891  (ch.  127,  26  St.  at  L. 
742  [U.  S.  Comp.  St.,  1901,  p.  3686]), 
making  such  act  punishable  if  done 
"without  authority  from  the  Secretary 
of  the  Treasury  of  the  United  States 
or  other  proper  officer."  Wroclawsky 
V.  United  States,  183  Fed.  312. 

70.  Ga.— State  v.  Calvin,  E.  M. 
Charlt.  (Ga.)  151.  Mich.— People  v. 
Stewart,  4  Mich.  655,  bank  "at  Provi- 
dence," instead  of  "established  at 
Providence."  Ohio. — Van  Valkenburg 
V.  State,  11  Ohio  405. 

The  indictment  must  bring  the  of- 
fense within  all  the  material  words  of 
the  statute.  Brown  v.  Com.,  8  Mass. 
59. 

"It  is  sufficient  to  pursue  the  statute 
substantially;  and  this  is  done  when 
the  accused  is  charged  with  falsely 
making,  forging  and  counterfeiting 
four  pieces  of  the  silver  coinage  of 
the  United  States,  called  a  dollar.  .   .   . 
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The  phrase  'coinage  of  the  United 
States,'  is  also  the  exact  legal  equiva- 
lent of  the  language  of  the  statute  re- 
garding the  coin  that  may  be  the  sub- 
ject of  the  crime, — that  which  is 
'  coined  at  the  mints  of  the  United 
States.'  "  United  States  v.  Otey,  31 
Fed.  68. 

In  Mathena  v.  State,  20  Ark.  70, 
it  was  objected  that  the  indictment 
charged  the  passing  of  a  "counterfeit 
bank  note,"  instead  of  a  "counterfeit 
resemblance  or  imitation;"  but  this  ob- 
jection was  not  noticed  in  the  opin- 
ion. 

But  the  phrase  "the  current  silver 
coin  of  this  state  and  of  the  United 
States,  called  half-dollars,"  has  been 
held  not  equivalent  to  "which  shall 
be  made  current  by  the  laws  of  this 
or  the  United  States."  State  v.  Bow- 
man, 6  Vt.  594. 

In  State  v.  Shelton,  7  Humph. 
(Tenn.)  31,  it  is  said  that  the  indict- 
ment must  "strictly  follow  the  stat- 
%te."  The  indictment  was  therefore 
held  bad  because  it  did  not  allege  that 
the  notes  counterfeited  circulated  as 
currency,  on  the  ground  that  the  court 
would  not  take  judicial  notice  of  the 
currency  of  paper  money,  though  it  was 
said  it  would  of  coin. 

71.  The  words  of  the  statute  (§5457) 
"in  resemblance  or  similitude"  are  a 
mere  variation  or  exposition  of  the 
principal  and  preceding  words  thereof, 
"  'falsely  make,  forge  or  counterfeit,' 
each  of  which  means  to  make  some- 
thing in  resemblance  or  similitude  of 
another.  ...  It  may  be  admitted 
that,  as  these  words  are  used  in  the 
statute  defining  the  offense  of  counter- 
feiting, they  may  very  properly  be 
used  in  an  indictment  thereunder.  .  .  . 
But,  in  my  judgment,  they  are  not 
necessary."  United  States  v.  Otey,  31 
Fed.   68. 

Although  an  allegation  of  the  utter- 
ing of  a  "false  note-'  is  by  implica- 
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consistent  with  the  statute  vitiate  the  indictment.''^  On  the  other 
hand,  a  general  statement  in  the  statute  must  be  supplemented  by 
greater  particularity  in  the  indictment  if  necessary  to  fully  describe 
the  offense/^  or  the  subject-matter."*  If  the  offense  is  laid  in  the 
statute  in  the  disjunctive,  it  may  be  charged  in  the  indictment  in 
the  conjunctive,  and  it  would  be  better  to  have  a  separate  count  on 
each  word  and  intent." 

D.  Joinder  of  Offenses.  —  An  indictment  is  not  bad  for  mis- 
joinder because  different  offenses  are  charged  in  the  several  counts 
thereof  provided  they  are  of  the  same  character.''" 

E.  Joinder  op  Defendants.  —  An  indictment  will  lie  against  sev- 
eral jointly  whether  all  are  principals"  or  some    only    accessories.''^ 


tion  equivalent  to  a  "forged  paper  in 
the  similitude  of  a  bank-note,"  it  is 
an  averment  "which  the  best  plead- 
ing .  .  .  ought  not  to  leave  to 
implication."  United  States  v.  Owens, 
37  Fed.  112. 

72.  Stone  v.  State,  20  N.  J.  L.  404; 
Peek   V.    State,   2    Humph.    (Tenn.)    78. 

73.  Smith  &  Bell  v.  State,  10  Ark. 
536;  Hooper  V.  State,  8  Humph.  (Tenn.) 
93. 

74.  Chamberlain  v.  State,  5  Blackf. 
(Ind.)  573;  Com.  v.  Scott,  1  Bob.  (Va.) 
752. 

"It  is  not  sufficient  to  set  forth 
the  offense  in  the  words  of  the  statute, 
unless  those  words  of  themselves  fully, 
directly,  and  expressly,  without  any  un- 
certainty or  ambiguity,  set  forth  all 
the  elements  necessary  to  constitute 
the  offense."  United  States  v.  Carll, 
105  U.  S.  611,  26  L.  ed.  1135. 

75.  Stone  v.  State,  20  N.  J.  L.  404 
("bank  bill  and  note"  instead  of 
"bank  bill  or  note"),  citing  Rex  V. 
Crowther,  5  Car.  &  P.  316,  24  E.  C.  L. 
337. 

"But  the  contrary  course  has  been 
too  long  sanctioned  now  to  be  aban- 
doned but  by  force  of  legislation." 
State  V.  Fitzsimmons,  30  Mo.  236. 

76.  U.  S.— Rev.  St.  §1024;  Wroclaw- 
sky  V.  United  States,  185  Fed.  312; 
Kaye  v.  United  States,  177  Fed.  147; 
United  States  v.  Burns,  5  McLean  23, 
24  Fed.  Cas.  No.  14,691;  United  States 
V.  Bennett,  17  Blatchf.  357,  24  Fed. 
Cas.  No.  14,572.  Ala. — .Johnson  v. 
State,  35  Ala.  370.  Ind.— McGregor 
V.  State,  16  Ind.  9.  la. — State  v.  Mc- 
Pherson,  9  Iowa  53,  citing  Whart.  Cr. 
Law  204,  and  the  following  cases: 
U.  S. — United  States  v.  Dickinson,  2 
McLean  325,  25  Fed.  Cas.  No.  14,958; 
The    Santee,    7    Blatchf.    186,    21    Fed. 


Cas.  No.  12,330.  Ind.— Engleman  v. 
State,  2  Ind.  91.  Mass. — Carlton  v. 
Com.,  5  Met.  532.  N.  Y.— Kane  v.  Com., 
8  Wend.  203.  Eng.— Rex  v.  Jones,  8 
Car.  &  P.  776.  34  E.  C.  L.  632;  Rex 
V.  Trueman,  8  Car.  &  P.  727,  34  E.  C.  L. 
605. 

It  is  no  objection  to  an  indictment 
that  the  punishment  for  one  offense  is 
positive  and  for  the  other  discretion- 
ary. Stone  V.  State,  20  N.  J.  L.  404, 
citing  1  Chit.  Cr.  Law  255,  and  cases 
cited;  People  v.  Rynder,  12  Wend. 
(N.  Y.)  425;  Kane  v.  People,  8  Wend. 
(N.  Y.)   203. 

On  a  motion  to  quash  or  to  compel 
an  election,  whether  the  joinder  was 
calculated  to  embarrass  the  prisoner, 
and,  therefore,  the  offenses  not  "prop- 
erly joined,"  within  the  meaning  of 
the  statute,  was  a  question  to  be  deter- 
mined bv  the  judge  in  his  discretion. 
United  States  v.  Bennett,  17  Blatchf. 
357,  24  Fed.  Cas.  No.  14,572,  citing 
Com.  V.  Birdsall,  69  Pa.  482. 

77.  U.  S. — United  States  v.  Addatte, 
6  Blatchf.  76,  24  Fed.  Cas.  No.  14,422. 
Cal.— People  v.  Ah  Sam,  41  Cal.  645. 
Ohio. — Sutton  v.  State,  9  Ohio  133; 
Hess  V.  State,  5  Ohio  5.  Vt. — State  v. 
Bowman,  6  Vt.  594. 

"It  is  urged  that  their  offense  (sell- 
ing counterfeit  bank  notes)  is  in  its 
nature  several,  and  that  two  cannot 
be  jointly  indicted  and  convicted.  We 
do  not  see  the  force  of  this  objection. 
Could  not  several  persons  have  a  joint 
possession  of  bank  notes  as  well  as  a 
joint  property?  Cannot  persons  jointly 
possessing  property  jointly  sell  it?" 
Hess  V.  State,  5  Ohio  5. 

78.  U.  S.— United  States  v.  White, 
25  Fed.  716.  Ga.— State  v.  Calvin, 
R.  M.  Charlt.  151.  Mo. — State  v.  Mix, 
15  Mo.  153. 
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But  they  may  be  tried  severally  at  the  option  of    the    prosecutor.'^ 
IV.     VERDICT.  —  A  general  verdict  of  guilty  will  sustain  a  sen- 
tence on  each  count  of  the  indictment,**"  and  if  one  count  is  good  the 
verdict  will  not  be  disturbed  because  other  counts  are  defective.*^ 


79.  U.  S.— United  States  v.  White, 
25  Fed.  716;  United  States  v.  Addatte, 
6  Blatchf.  76,  24  Fed.  Cas.  No.  14,422. 
Cal.— People  v.  Ah  Sam,  41  Cal.  645. 
Mo,--State  v.  Mix,  15  Mo.  153.  Ohio. 
Sutton  V.  State,  9  Ohio  133;  Hess  v. 
State,  3  Ohio  5. 

80.  Kaye  v.  United  States,  177  Fed. 
147. 

81.  U.  S. — Selvester  v.  United  States, 
170  U.  S.  262,  18  Sup.  Ct.  580,  42  L. 
ed.  1029;  United  States  v.  Trout,  4  Biss. 
105,  28  Fed.  Cas.  No.  16,542;  United 
States  V.  Burns,  5  McLean  23,  24  Fed. 
Cas.  No.  14,691;  United  States  v.  Ben- 
nett, 17  Blatchf.  357,  24  Fed.  Cas.  No. 
14,572.    Mass. — Brown  v.  Com.,  8  Mass. 


59.  Ohio.— Sutton  v.  State,  9  Ohio 
133. 

Presence  of  Prisoner. — The  prisoner 
need  not  be  present  when  the  verdict 
is  rendered  unless  the  state  law  so  re- 
quires in  prosecutions  for  felonies.  "In 
such  matters  the  practice  in  the  courts 
of  the  state  furnishes  the  rule  of  prac- 
tice in  this  court."  United  States  V. 
Shepherd,  1  Hughes  520,  27  Fed.  Cas. 
No.   16,274. 

Disagreement  of  Jury. — In  Selvester 
V.  United  States,  170  U.  S.  262,  18 
Sup.  Ct.  580,  42  L.  ed.  1029,  it  was 
said  that  if  the  jury  disagreed  as  to 
one  count  the  defendant  could  be  again 
tried  as  to  it,  but  three  of  the  judges 
dissented   from   this   dictum. 


COUNTIES.  —  See  Municipal  Corporations. 


COUNT  OR  PARAGRAPH.  —  See  Declaration  and  Complaint. 
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CROSS-REFERENCES: 


Admiralty ; 
Appearances ; 
Bankruptcy  Proceedings ; 
Contempt ; 
Continuances ; 
Courts-Martial ; 


Deposit  in  Court; 
Equity    Jurisdiction 

dure; 
Federal  Courts; 
Judges ; 
Justices  of  the  Peace. 


and    Proce- 


I.  DEFINITION  AND  DISTINCTIONS. .— A  court  consists  of 
persons  officially  assembled,  under  authority  of  law,  at  the  appropriate 
time  and  place,  for  the  administration  of  justice.^  It  is  a  tribunal 
wliich  exercises  functions  of  a  strictly  judicial  character.^ 

Courts  are  to  be  distinguished  from  the  judges  thereof,^  and  from 
executive  or  administrative  boards  exercising  judicial  or  quasi-judicial 
functions.* 


1.  Colo.— 7?i  re  Allison.  13  Colo.  525, 
22  Pac.  820,  16  Am.  St.'  Rep.  224,  10 
L.  E.  A.  790.  Ind.— Board  of  Comrs. 
V.  Givin,  136  Ind.  562,  36  N.  E.  237. 
la. — Hobart  v.  Hobart,  45  Iowa  501. 
Ore. — Hanley  v.  City  of  Medford,  56 
Ore.  171,  108  Pac.  188;  Marsden  v.  Har- 
locker,  48  Ore.  90,  85  Pac.  328,  120 
Am.  St.  Eep.  786. 

To  constitute  a  court  there  must  be 
a  place  appointed  by  law  for  the  ad- 
ministration of  justice,  and  some  per- 
son authorized  by  law  to  administer 
justice  at  that  place  must  be  there  for 
that  purpose.  Dunn  v.  State,  2  Ark. 
229,  35   Am.  Dec.  54. 

A  court  is  a  place  where  justice  is 
judicially  administered.  Dunn  v.  State, 
2  Ark.  229,  35  Am.  Dec.  54. 

"A  court  is  an  incorporeal  political 
being,  which  requires  for  its  existence 
the  presence  of  the  judges,  or  of  a  com- 
petent number  of  them,  and  a  clerk  or 
prothonotary,  at  the  time  during  which 
and  at  the  place  where  it  is  by  law 
authorized  to  be  held,  and  the  perform- 
ance of  some  public  act  indicative  of 
a  design  to  perform  the  functions  of  a 
court."  State  v.  Judges  Civil  District 
Court,  32  La.  Ann.  1256. 

For  other  definitions  see  the  follow- 
ing cases:  Nev. — Ex  parte  Gardner,  22 
Nev.  280,  39  Pac.  570.  N.  J,— Lewis 
V.  Hoboken,  42  N.  J.  L.  377.  N.  Y. 
People  V.  Rotole,  61  Misc.  579,  115 
N.  Y.  Supp.  854.  Pa. — Huntingdon 
County  Line,  8  Pa.   Super.  Ct.  3S0. 

2.  Chinn  v.  Superior  Court,  156  Cal. 
478,  105  Pac.  580. 


3.  Ark.— Dunn  v.  State  2  Ark.  229. 
Ore. — Marsden  v.  Harlocker,  48  Ore. 
90,  85  Pac.  328,  120  Am.  St.  Eep.  786. 
Wash. — Shephard  v.  Gove,  26  Wash. 
452,  67  Pac.  256;  Gunderson  v.  Coch- 
rane, 3  Wash.  476,  28  Pac.  1105. 

"By  the  court  of  chancery  is  not 
meant  the  chancellor,  but  the  court  of 
chancery  at  a  term  thereof  known  and 
fixed  by  law,  when  the  chancellor  and 
clerk  would  be  present,  and  suitors 
are  bound  to  attend."  Sturges  v. 
Knapp,  38   Vt.   540. 

Powers  conferred  on  the  court  can- 
not be  exercised  by  the  individual 
members  thereof.  Carr  v.  State,  93 
Ark.  585,  122  S.  W.  631. 

A  county  court  must  speak  by  its 
records,  and  the  county  judge  when 
off  the  bench,  has  no  authority  to 
bind  the  court,  and  anything  he  may 
say  as  an  individual  cannot  militate 
against  the  judgment  of  the  county 
court.  Smith  v.  Eenshaw  (Ky.),  127 
S.  W.  753;  Eenshaw  v.  Cook,  129  Ky. 
347,   111   S.   W.   377. 

4.  A  county  board  of  supervisors 
was  held  not  to  be  a  court  in  Inglin 
V.  Hoppin,  156  Cal.  483,  105  Pac.  582; 
Chinn  v.  Superior  Court,  156  Cal.  478, 
105  Pac.  580. 

A  county  board  of  election  canvassers 
was  held  not  to  be  a  court  in  State  v. 
Midgett,  151  N.  C.  1,  65  S.  E.  441. 

A  committee  on  appeal,  charged  with 
the  duty  of  reviewing  the  action  of 
the  board  of  supervisors  in  equalizing 
the  valuation  of  property  for  taxation 
was  held  not  to  be  a  court,  though  it 
had  power  to   summon  witnesses,   hear 

Vol.  VI 


22 


COURTS 


Inferior  courts  are  courts  of  limited  jurisdiction,  and  that  jurisdic- 
tion usually  confined  to  specified  territorial  limits.^ 

In  some  jurisdictions  it  is  held  that  there  may  be  de  facio  courts, 
the  legality  of  whose  existence  cannot  be  questioned  except  in  a  direct 
proceeding  by  the  state  for  that  purpose.'^ 

On  the  admission  of  a  territory  as  a  state,  Congress  has  power  to 
provide  that  criminal  cases,  not  of  a  federal  nature,  cognizable  before 
the  territorial  courts,  shall  be  tried  by  the  state  courts  as  successors 
of  the  same." 

The  court  survives  the  absence,  removal,  or  death  of  the  judge,^ 
but  his  presence  is  an  indispensable  prerequisite  to  the  court  being 
opened  and  beginning  its  session.'' 

The  legality  of  a  court  cannot  be  questioned  by  a  plea  to  the 
jurisdiction.^" 

II.  PLACE  OF  HOLDING  COURT. —  A.  General  Statement. 
In  the  absence  of  a  constitutional  provision  to  the  contrary,  the 
legislature  may  establish  or  change  the  place  for  holding  a  court, ^^ 
or  confer  power  on  the  judges  to  do  so.^-  In  some  jurisdictions  the 
place  may  be  changed  by  consent  of  parties.^^ 

Power  to  adjourn  to  another  place  only  authorizes  an  adjournment 
to  a  place  where  it  would  originally  have  been  proper  to  hold  the 
court.^* 

Courts  must  be  held  at  the  place  designated  by  law,^^  and  a  court 


evidence,  etc.  Zimmer  i\  Board  of 
Supervisors,  159  Mich.  213,  123  N.  W. 
899. 

5.  Sucli  as  police  courts,  municipal 
courts,  and  recorder's  courts.  Chinn  v. 
Superior  Court,  156  Cal.  478,  105  Pac. 
580. 

6.  As  •n-here  a  court  has  been  es- 
tablished by  an  act  of  the  legislature 
apparently  valid,  and  has  gone  into 
operation.  State  v.  Bailey,  106  Mina. 
138,  118  N.  W.  676;  Burt  v.  Winona  & 
St.  P.  R.  Co..  31  Minn.  472.  See  also 
Comstock   r.   Tracey,  46  Fed.   162. 

7.  Higgins  v.  Brown,  20  Okla.  355, 
94  Pac.   703. 

8.  Territory  V.  Armijo,  14  N.  M.  205, 
89  Pac.  267. 

9.  Purdue  f.  State,  134  Ga.  300, 
67  S.  E.  810. 

10.  Such  a  plea  is  subversive  of 
itself.  State  v.  Hall,  142  N.  C.  710, 
55  S.  E.  806. 

11.  Merchants'  Nat.  Bank  v.  Mc- 
Naron  (Ala.),  55  So.  242;  Whallon  r. 
Gridley,    51    Mich.    503,    16   N.    W.    876. 

May  divide  the  county  into  two  Ju- 
dicial districts  and  proscribe  places  for 
holding  court  in  each.  Trimble  V. 
State,   2   Greene    (la.)   404. 
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12.  Power  conferred  on  the  judges 
of  a  court  cannot  be  exercised  by  one 
of  them  alone.  Northrup  v.  People, 
37  N.  Y.  203. 

13.  O'Hagen  v.  O'Hagen,  14  Iowa 
264. 

14 
203. 

15.  Ala. — Ex  iiarte  Branch  &  Co., 
63  Ala.  383.  Ark. — Williams  r.  Eeut- 
zel,  60  Ark.  155;  Dunn  f.  State,  2  Ark. 
229,  35  Am.  Dec.  54.  Cal.— Koss  v. 
Anstill,  2  Cal.  183.  Colo.— 7;i  re  Al- 
lison, 13  Colo.  525,  22  Pac.  820,  16 
Am.  St.  Rep.  224,  10  L.  R.  A.  790. 
la.— State  v.  Richards,  126  Iowa  497, 
102  N.  W.  439;  Funk  v.  Carroll  County, 
96  Iowa  158,  64  N.  W.  768;  Hobart  V. 
Hobart,  45  Iowa  501.  Nev. — Wona- 
cott  v.  Rice,  27  Nev.  102,  73  Pac.  661; 
Ex  parte  Gardner,  22  Nev.  280,  39  Pac. 
570;  Dalton  r.  Libbv,  9  Nev.  192;  State 
r.  Roberts,  8  Nev.  239.  N.  Y.— People 
r.  Thorn,  156  N.  Y.  286,  50  N.  E.  947, 
42  L.  R.  A.  368.  Ore.— Hanley  v.  City 
of  Medford,  56  Ore.  171,  108  Pac.  188; 
:Marsden  v.  Harlocker,  48  Ore.  90,  85 
Pac.  328.  120  Am.  St.  Rep.  786.  Va. 
Com.  V.  Scott,  10  Gratt.  749. 
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held  at  any  other  place  is  generally  regarded  as  no  court,  and  its  pro- 
ceedings as  of  no  legal  force  whatever-^*^ 

B.  Territorial  Limits.  —  Ordinarily  sessions  of  a  court  can  be 
held  only  within  the  limits  of  the  territory  over  which  its  jurisdiction 
extends,"  and  all  matters  arising  in  a  case  must  be  heard  within  such 
territory. ^^  The  legislature,  however,  may  authorize  judges  to  hold 
court  outside  of  such  territory  in  the  absence  of  a  constitutional 
prohibition.^'* 

That  a  single  court  sits  in  two  places  in  one  county  does  not  create 
two  jurisdictions.^" 

C.  Seat  of  Government.  —  A  court  is  ordinarily  required  to  be 
held  at  the  seat  of  government  of  the  political  subdivision  over  which 
its  jurisdiction  extends.-^  Where  the  territorial  jurisdiction  of  a 
court  is  limited  to  a  particular  county,  its  sessions  are  generally  re- 


16.  Ala.— Patton  v.  State,  160  Ala. 
Ill,  49  So.  809.  Ark.— Williams  r. 
Eeutzel,  60  Ark.  155;  McXair  v.  Wil- 
liams, 28  Ark.  200.  Colo. — Francis  f. 
Wells,  4  Colo.  274.  la.— Funk  v.  Car- 
roll County,  96  Iowa  153,  64  N..  AV. 
768.  Me.— White  v.  Eiggs,  27  Me.  114. 
Minn.— Bell  v.  Jarvis,  98  Minn.  109, 
107  N.  W.  547.  Nev. — Wonacott  v. 
Eice,  27  Nev.  102,  73  Pae.  661;  Dal- 
ton  V,  Libby,  9  Nev.  192;  State  v. 
Eoberts,  8  Nev.  239.  N.  J.— Hershoff 
V.  Beverly,  43  N.  J.  L.  139.  N.  Y. 
Northrup   v.  People,   37   N.  Y.  203. 

Violation  of  its  order  is  not  con- 
tempt. Ex  parte  Gardner,  22  Nev.  280, 
39   Pac.    570. 

A  juror  cannot  collect  fees  for 
service  in  attendance  on  the  same. 
Coulter  V.  Eoutt  County,  9  Colo.  258,  11 
Pac.  199. 

17.  City  court.  Hershoff  v.  Bever- 
ly, 43  N.  J.  L.  139. 

The  district  court  of  one  county 
cannot  sit  in  another  county  in  the 
same  disrict.  Ex  parte  Gardner,  22 
Nev.   280,  39   Pac.   570. 

A  county  was  divided  into  two  dis- 
tricts, the  dividing  line  running  through 
the  center  of  the  county  court  house. 
Afterwards  the  court  house  was  de- 
stroyed by  fire,  and  it  was  held  that 
the  commissioner's  court  might  proper- 
ly designate  a  building  in  one  of  said 
districts  as  the  county  court  house, 
and  that  the  district  court  of  both 
districts  might  lawfully  be  held  there. 
Wheeler  v.  Wheeler,  76  Tex.  489,  13 
S.  W.  305. 

A  county  court  cannot  be  held  out- 
side of  the  countv.  Mcintosh  v.  Bow- 
ers, 143  Wis.  74,  126  N.  W.  548. 


18.  Motion  for  change  of  venue  can- 
not be  made  out  of  the  district.  Gar- 
rett &  Co.  V.  Bear,  144  N.  C.  23,  56 
S.  E.  479. 

Under  act  March  7,  1901,  §1  (Laws 
1901,  p.  76)  a  judge  may  not  hear  any 
matter  outside  of  the  county  wherein 
the  cause  or  proceeding  is  pending,  ex- 
cei^t  by  consent  of  the  parties. 

Hearing  a  motion  for  a  new  trial 
outside  of  the  county  was  held  to  be 
harmless  error  where  it  was  properly 
denied  and  the  case  was  heard  de  novo 
on  appeal.  Shaw  r.  Spencer,  57  Wash. 
587,  107  Pac.  383. 

19.  It  may  authorize  circuit  judges 
to  hold  court  outside  of  their  circuits 
or  districts.  Waller  v.  Tully,  75  111. 
576;   Jones  V.  Albee,   70   111.   34. 

20.  Sparks  v.  Galena  Nat.  Bank,  68 
Kan.  148,  74  Pac.  619. 

21.  Supreme  court.  State  v.  Tally, 
102   Ala.  25,  15   So.  722. 

Taking  Testimony  Elsewhere. — In 
State  V.  Tally,  102  Ala.  25,  15  So.  722, 
the  supreme  court,  in  an  original  pro- 
ceeding, by  consent  of  parties  heard 
the  evidence  and  arguments  of  coun- 
sel at  a  place  other  than  the  seat  of 
government,  but,  in  view  of  a  consti- 
tutional provision  requiring  the  court 
to  be  held  at  the  latter  place,  in  so 
doing  sat  as  individual  members  of  the 
court  and  not  as  the  court  itself,  mak- 
ing only  tentative  and  advisory  rul- 
ings as  to  the  admissibility  of  evidence, 
and  receiving  it  subject  to  objection, 
striking  out  or  ignoring  such  evidence 
as  was  inadmissible  on  deciding  the 
case  after  return  to  the  seat  of  gov- 
ernment. 
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quired  to  be  held  at  the  county  seat,^-  and  this  though  there  is  no 
express  statutory  provision  on  the  subject.^^  Subject  to  constitutional 
limitations,-*  however,  the  legislature  may  authorize  sessions  to  be 
held  elsewhere,-^  and  it  has  been  held  that  they  may  be  held  else- 
where if  it  is  impossible  or  unsafe  to  hold  them  at  the  county  seat/^ 
or  if  there  is  no  courthouse  or  other  suitable  building  there."^ 

In  most  jurisdictions  it  is  held  that  the  question  of  what  is  the  legal 
county  seat  cannot  be  raised  in  a  collateral  proceeding,  and  that  a 
judgment  rendered  at  a  term  held  at  the  de  facto  county  seat  is  valid 
though  such  place  is  not  the  county  seat  de  jure.^^ 

D.  Particular  Place  or  Building.  —  The  sessions  of  court  are 
ordinarily  required  to  be  held  in  the  court-house,-^  or  some  other  build- 


22.  Colo.— Jordan  v.  People,  19  Colo, 
417,  36  Pac.  218.  Fla.— Seville  v.  State, 
61  Fla.  8,  55  So.  854.  Nev.— State  v. 
Roberts,   8   Nev.   239. 

Judgments  rendered  by  the  circuit 
court  at  any  other  place  in  the  county 
are  coram  non  judice.  McNair  v.  Wil- 
liams, 28  Ark.  200. 

No  authority  to  hold  elsewhere  ex- 
cept -when  expressly  authorized  by 
statute,  or  by  consent  of  parties.  Bell 
V.  Jarvis,  "98  Minn.  109,  107  N.  W. 
547,  as  to   district   courts. 

23.  Board  of  Comrs.  v.  Givin,  136 
Ind.  562,  36  N.  E.  237;  Selleck  v. 
City  of  Janesville,  100  Wis.  157,  75 
N.  W.  975,  69  Am.  St.  Eep.  506,  41 
L.  B.  A.  563. 

24.  Wliere  the  constitution  requires 
a  court  to  be  held  at  the  county  seat, 
the  legislature  cannot  authorize  it  to 
be  held  elsewhere.  Whitener  v.  Bel- 
knap &  Co.,  89  Tex.  273,  34  S.  W.  594. 

Cannot,  by  special  law,  require  the 
terms  of  the  district  court  of  a  single 
county  to  be  held  every  year  at  a 
place  other  than  the  county  seat,  in 
view  of  the  constitutional  prohibition 
against  special  legislation.  Coulter  v. 
Eoutt  County,  9  Colo.  258,  11  Pac.  199. 

A  statute  authorizing  it  to  be  held 
elsewhere  without  dividing  the  county 
into  two  or  more  districts  was  held  to 
violate  the  express  provisions  of  the 
constitution.  Wonacott  V.  Rice,  27  Nev. 
102,  73  Pac.   661. 

Constitutional  restrictions  on.  the  re- 
moval of  county  seats  do  not  preclude 
the  legislature  from  authorizing  court 
to  be  held  elsewhere.  Merchants'  Nat. 
Bank  v.  McNaron  (Ala.),  55  So.  242; 
Whallon  v.  Gridley,  51  Mich.  503,  16 
N.  W.  876. 

25.  Woods  V.  McCay,  144   Ind.   316, 
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43  N.  E.  269;  Cooper  v.  Mills  County, 
69  Iowa  350,   28   N.   W.  633. 

A  statute  providing  that  in  counties 
having  a  town  of  a  certain  size  and 
larger  than  the  county  seat  and  not 
more  than  a  certain  distance  therefrom 
the  circuit  court  should  be  held  alter- 
nately in  the  county  seat  and  the 
larger  town,  was  held  not  to  change 
the  county  seat  and  to  be  valid.  John- 
son V.  City  of  Fulton,  121  Ky.  594, 
89   S.  W.  672. 

The  judge  of  the  county  court  has 
discretionary  power  to  hold  court  in 
his  office  in  another  city.  Cody  v. 
Cody,  98  Wis.  445,  74  N.  W.  217. 

26.  Because  of  its  capture  by  the 
enemy  in  time  of  war.  Sevier  v.  Teal, 
16  Tex.  371. 

27.  As  where  all  the  buildings  in 
the  county  seat  were  destroyed  by  fire. 
The  judgment  is  not  subject  to  col- 
lateral attack  in  such  case.  Herndon 
V.  Hawkins,  65  Mo.  265. 

On  removal  of  the  county  seat  the 
court  is  not  obliged  to  remove  to  the 
new  location  until  a  suitable  building 
for  its  use  has  been  provided.  Hern- 
don V.  Hawkins,  65  Mo.  265;  Bouldin 
V.  Ewart,  63  Mo.  330. 

28.  Colo.— 7?i  re  Allison,  13  Colo. 
525,  22  Pac.  820,  16  Am.  St.  Rep. 
224,  10  L.  R.  A.  790.  111.— Robinson 
V.  Moore,  25  111.  118.  N.  M.— Territory 
V.  Clark,  15  N.  M.  35,  99  Pac.  697. 
Tex.— Watts  v.  State,  22  Tex.  App. 
572,  3   S.  W.   769. 

29.  Funk  v.  Carroll  County,  96  Iowa 
158,  64  N.  W.  768;  Baisley  v.  Baisley, 
15  Ore.  183,  13  Pac.  888. 

It  is  usual  and  best  to  have  a  reg- 
ular court  house  at  the  county  seat 
for  the  holding  of  courts,  etc.  Beville 
V.  State,  61  Fla.  8,  55  So.  854. 
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ing  chosen  in  the  manner  prescribed  by  law.^"  If  there  is  no  court- 
house,^^ or  if  the  one  provided  is  unfit  for  use,^^  some  other  suitable 
place  may  be  selected.  In  some  jurisdictions  it  is  held  that  the  par- 
ticular building  in  which  the  court  is  held  is  unimportant,  so  long 
as  it  is  located  at  the  county  seat.^^ 

Room  In  Court-House.  —  It  is  not  necessary  that  court  be  held  in  any 
particular  room  in  the  court-house.^* 

Private  Eesidence.  —  The  authorities  are  in  conflict  as  to  the  right  to 


The  word  "court  house"  as  used  in 
a  statute  requiring  a  court  to  be  there 
held  means  that  the  court  must  be  held 
in  the  public  court  house  or  public 
court  houses  provided  by  the  authori- 
ties for  the  holding  of  court,  and  com- 
monly known  and  designated  to  be 
used  for  such  purpose.  Such  a  statute 
does  not  require  all  civil  business  in 
the  county  to  be  transacted  in  a  single 
court  house,  and  a  part  of  such  busi- 
ness may  be  transacted  in  a  separate 
court  house  known  as  the  criminal  court 
building.  Eutan  V.  Lagonda  Nat.  Bank, 
72  111.  App.   35. 

A  statute  authorized  court  to  be  held 
in  the  clerk's  oftice  and  provided  that 
the  place  where  it  was  held  for  the 
time  being  should  be  deemed  the 
court  house.  ShuU  v.  Kennon,  12  Ind. 
34. 

30.  A  judgment  was  reversed,  where 
the  court  did  not  sit  at  the  court  house 
and  it  did  not  appear  that  the  place 
where  it  did  sit  had  been  properly 
selected  or  designated.  Baisley  v. 
Baisley,  15   Ore.  183,  13  Pac.   888. 

Orders  of  the  commissioners'  court 
designating  a  place  other  than  the  court 
house  as  the  place  where  court  should 
be  held  were  held  valid.  Lane  v.  State, 
59  Tex.   Grim.  595,   129  S.   W.  353. 

Moving  from  temporary  quarters  to 
new  court  house.  State  v.  Staley,  45 
W.  Va.  792,  32  S.  E.  198. 

The  probate  court  may  be  held  at 
such  place  as  the  judge  may  appoitft, 
as  in  a  hotel.  Casey  v.  Stewart,  60  Iowa 
160,  14  N.  W.  225. 

31.  If  the  county  is  temporarily 
without  a  regular  court  house,  the 
courts  may  be  regularly  held  in  any 
building  or  in  a  tent.  Seville  v.  State, 
61   Fla.    8,   55    So.    854. 

Where  it  is  destroyed  by  fire.  Lee  v. 
State,  56  Ark.  4;  Wheeler  v.  Wheeler, 
76  Tex.  489,  13  S.  W.  305. 

Where  the  county  seat  is  removed 
the  court  may  designate  another  place 


for  holding  its  sessions  until  the  court 
house  is  erected.  It  is  not  necessary 
in  such  case  that  court  be  held  on  the 
block  conveyed  for  a  court  house. 
Hudspeth  v.  State,  55  Ark.  323. 

32.  A  motion  in  arrest  of  judgment 
on  the  ground  that  the  court  was  not 
held  in  the  court  house  was  held  to 
have  been  properly  overruled  where 
court  originally  met  there  but  ad- 
journed to  another  place  because  of  its 
dilapidated  condition.  State  v.  Shel- 
ledy,  8  Iowa  477. 

33.  Jordan  v.  People,  19  Colo.  417, 
36  Pac.  218;  Beville  v.  State,  61  Fla. 
8,  55  So.  854. 

A  judicial  sale  at  the  door  of  a 
building  other  than  the  court  house, 
but  where,  at  the  time,  the  court  held 
its  sessions,  was  held  valid  in  Bouldiu 
V.  Ewart,  63  Mo.  330;  Kane  v.  Mc- 
Cown,  55  Mo.  181. 

34.  The  requirement  that  courts 
must  be  held  at  the  place  prescribed 
by  law  is  complied  with  if  the  court 
be  held  in  the  building  provided  by 
law,  though  not  in  the  room  provided 
for  that  purpose.  State  v.  Eichards, 
126  Iowa  497,  102  N.  W.  439. 

That  defendant  was  sentenced  in  a 
room  in  the  court  house  other  than 
the  usual  public  court  room,  in  which 
another  case  was  on  trial  at  the  time, 
was  held  not  ground  for  reversal  where 
no  injury  resulted  and  no  legal  or  con- 
stitutional right  of  defendant  was  in- 
fringed. Eeed  v.  State,  147  Ind.  41, 
46  N.  E.  135. 

That  court  is  held  in  the  clerk's 
office  does  not  render  the  judgment 
void.     Smith  v.  Jones,  23  La.  Ann.  43. 

Where  court  was  opened  in  its  reg- 
ular room  in  the  court  house  it  was 
held  not  to  be  error  to  adjourn  to  an 
office  on  the  first  floor  of  the  same 
building  for  the  purpose  of  impaneling 
the  grand  jury.  State  v.  Eichards,  126 
Iowa  497,  102  N.  W.  439. 
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hold  court  at  the  residence  of  a  judge,-''^  or  of  a  witness  who  is  ill,^^ 
the  matter  depending  largely  on  the  provisions  of  the  constitutions 
and  statutes  of  the  various  states. 

Scene  of  Accident  or  Crime, —  Court  cannot  legally  be  held  at  the 
scene  of  the  accident,"  or  crime^*  involved  in  an  action,  but  a  view 
of  the  premises  is  not  a  part  of  the  trial  within  this  rule.^^ 

III.  TIME  OF  HOLDING  COURT.  —  A.  General  Statement. 
Judicial  power  can  only  be  exercised  at  the  times  prescribed  by  law,*<> 
and  proceedings  at  a  time  not  appointed  by  law  for  holding  the  court 
are  void.*^ 


35.  New  York. — Except  as  permitted  i 
by  statute  a  judge  of  a  court  of  rec- 
ord is  not  permitted,  either  for  his  own 
convenience  or  for  any  other  purpose, 
to  hold  a  term  of  court  at  his  resi- 
dence or  at  any  other  place  than  that 
so  designated.  People  v.  Pisano,  142 
App.    Div.    524,    127    N.    Y.    Supp.    204. 

Vermont. — Where  the  particular  place 
in  the  city  where  court  was  to  be  held 
was  not  designated  it  was  held  that  it 
might  be  adjourned  to  the  residence  of 
one  of  the  judges  who  was  ill.  Bates 
V.  Sabin,  64  Vt.  511,  24  Atl.   1013. 

For  a  full  discussion  of  this  question 
see  the  title  "Trial." 

36.  Iowa. — Holding  court  in  a  pri- 
vate residence  for  the  purpose  of  tak- 
ing the  testimony  of  a  witness  who 
was  sick  is  reversible-  error.  Funk  v. 
Carroll  County,  96  Iowa  15S,  64  X.  W. 
768. 

Kentucky. — "Where  a  witness  who  has 
been  subpoenaed  is  unable  by  reason 
of  sudden  illness  to  appear  in  court 
and  give  his  testimony,  the  court  has 
discretionary  power,  on  motion,  to  per- 
mit the  jury,  accompanied  by  counsel, 
the  parties,  and  the  judge,  to  go  to 
the  place,  if  it  be  convenient,  where 
the  witness  is  and  there  permit  the 
jury  to  receive  his  evidence.  Davia 
V.  Com.,  121  S.  W.  429. 

Wisconsin.— Taking  plaintiff's  tes- 
timony at  her  home  in  the  presence  of 
the  jury  and  presiding  judge,  was  held 
not  to  have  deprived  the  court  of 
jurisdiction,  or  to  have  nullified  the 
judgment,  but  to  have  been  a  mere 
irregularity  which  was  harmless  in  the 
particular  case.  Selleck  v.  City  of 
Janesville,  100  Wis.  157,  75  N.  W.  975, 
69  Am.   St.   Eep.  506,  41   L.  E.  A.  563. 

For  a  full  discussion  of  this  question 
see  the  title  •'Trial." 

37.     Judgment    was    reversed    where 
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the  jury,  judge,  parties  and  counsel 
went  to  the  scene  of  the  accident  in 
question  where  defendant  was  per- 
mitted to  conduct  an  experiment. 
Moore  i\  Chicago,  St.  P.  &  K.  C.  E. 
Co.,  93  Iowa  484,  61  N.  W.  992. 

38.  An  attempt  to  hold  a  session  of 
court  at  the  place  where  the  shooting 
in  question  occurred  was  held  to  be 
harmless  error.  Peoj)le  v.  Pisano,  142 
App.    Div.    524,    127    N..  Y.    Supp.    204. 

49.  People  v.  Pisano,  142  App.  Div. 
524,  127  N.  Y.  Supp.  204.  See  the  title 
"Trial." 

40.  Ala. — Ex  parte  Branch  &  Co., 
63  Ala.  383.  Cal.— Norwood  v.  Ken- 
field,  34  Cal.  329;  Boss  v.  Anstill,  2 
Cal.  183.  Ind.— Cain  f.  Goda,  84  Ind. 
209j  Courtney  v.  State,  5  Ind.  App. 
356,  32  N.  E.  335.  Mo.— Ehodes  v. 
Bell,  230  Mo.  138,  130  S.  W.  465;  Eose 
v.  Kansas  City,  128  Mo.  135,  30  S.  W. 
518.  Ore. — Hanley  v.  City  of  Med- 
ford,  56  Ore.  171,  108  Pac.  188. 

A  meeting  together  of  the  judge  and 
ofiicers  of  the  court  at  the  place,  but 
not  at  the  time  prescribed  by  law  is 
not  a  court.  Myers  v.  East  Bench 
Irr.  Co.,  32  Utah  215,  89  Pac.  1005. 

41.  U.  S. — Ex  varte  Harlan,  180 
Fed.  119.  Ala. — Norwood  v.  Louisville 
&  N.  E.  Co.,  149  Ala.  151,  42  So.  083; 
Walker  v.  State,  139  Ala.  56,  35  So. 
1011;  Davis  V.  State,  46  Ala.  80.  Ark. 
Neal  V.  Shinn,  49  Ark.  227;  Grimmett 
r.  Askew,  48  Ark.  151;  Ex  parte  Jones, 
27  Ark.  349;  Brumley  v.  State,  20  Ark. 
77;  Dunn  v.  State,  2  Ark.  229,  35  Am. 
Dec.  54.  Cal.— Bates  v.  Gage,  40  Cal. 
183;  Norwood  v.  Kenfield,  34  Cal.  329; 
Domingues  v.  Domingues,  4  Cal.  ISO; 
Smith  V.  Chichester,  1  Cal.  409.  Colo. 
Francis  v.  Wells,  4  Colo.  274.  111. 
Goodall  V.  People,  123  HI.  389,  15 
N.  E.  171.  Ind.— Batten  v.  State,  80 
Ind.    394;    Smithson    V.   Dillon,   16   Ind. 
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B.  Terms  and  Sessions.  —  1.  Definitions  and  Distinctions.  —  A 
term  of  court  is  that  period  of  time  provided  by,  or  in  pursuance  of, 
some  public  law  within  which  the  court  may  hold  its  sessions  and 
transact  its  business.*-     It  is  to  be  distinguished  from    a    session,'-^ 


169;  McCool  V.  State,  7  Ind.  378.  Kan. 
In  re  McClaskv,  52  Kan.  34,  3i  Pac. 
459;  In  re  Terrill,  52  Kan.  29,  34  Pac. 
457.  Miss. — Arbour  v.  Yazoo  &  M.  V. 
R.  Co.,  98  Miss.  714,  54  So.  158.  Mo. 
Eose  V.  Kansas  City,  128  Mo.  135,  30 
S.  W.  518.  Nev.— balton  v.  Libby,  9 
Nev.  192;  State  v.  Roberts,  8  Nev.  239. 
N.  Y. — People  v.  Bradwell,  2  Cow.  445. 
Okla.— Collins  v.  State,  5  Okla.  Crim, 
254,  114  Pac.  1127;  Wilson  v.  State,  3 
Okla.  Crim.  714,  109  Pac.  289;  In  re 
McClaskey,  2  Okla.  568,  37  Pac.  854; 
Irvin  V.  Irvin,  2  Okla.  180,  37  Pac. 
548.  Ore.— State  r.  Rutherford,  85  Pac. 
332;  Marsden  v.  Harlocker,  48  Ore.  90, 
85  Pae.  328,  120  Am.  St.  Rep.  786. 
S.  C.—Ex  parte  De  Hay,  3  S.  C.  564. 
Tenn. — Gregg  v.  Cooke,  Peck.  82.  Tex. 
Garza  v.  State,  12  Tex.  App.  261.  Utah. 
Mvers  v.  East  Bench  Irr.  Co.,  32  Utah 
215,  89  Pac.   1005. 

May  be  attacked  collaterally.  Wight- 
man  V.  Karsner,  20  Ala.  446. 

May  be  set  aside  in  a  suit  brought 
for  that  purpose,  Cain  r.  Goda,  84 
Ind.   209. 

Where  a  defendant  is  indicted,  tried, 
convicted  and  sentenced  by  a  court 
sitting  at  a  time  not  authorized  by 
law,  the  whole  proceeding  is  coram 
non  judice  and  void,  and  the  infirmity 
is  not  cured  by  an  affirmance  of  the 
conviction  by  an  appellate  court,  in 
which  the  trial  is  on  the  record  and 
not  de  novo.  Ex  parte  Harlan,  180 
Fed.  119. 

Injunction. — Equity  will  enjoin  the 
enforcement  of  a  judgment  in  condem- 
nation proceedings  rendered  at  a  spe- 
cial term  called  without  authority  of 
law,  since  it  is  a  cloud  on  title  and 
there  is  a  threatened  trespass.  Han- 
lev  V.  Citv  of  Medford,  56  Ore.  171, 
108  Pac.   188. 

Appeal. — A  judgment  rendered  at  a 
time  when  the  court  is  not  legally  in 
session  will  not  support  an  appeal. 
Ala.— McMillan  v.  Citv  of  Gadsden.  39 
So.  569;  Walker  v.  State.  142  Ala.  625, 
38  So.  241;  Kidd  v.  Burke,  142  Ala. 
62.5,  38  So.  241;  .Tnlmsnn  v.  State.  141 
Ala.  7,  37  So.  421.  Miss,— Arbour  v. 
Vazno  R-  M.  V.  R.  Co..  98  Miss.  714. 
54  So.  158.     Tex.— Campbell   &  Martin 


r.  Chandler,  37  Tex.  32;  Rolser  v.  Bell- 
mer,  7  Tex.  1;  Doss  v.  Waggoner,  3  Tex. 
515. 

Habeas  Corpus. — A  person  convicted 
at  a  time  when  court  is  not  legally  in 
session  will  be  discharged  on  habeas 
corpus.  In  re  Millington,  24  Kan.  214; 
Ex  parte  Thompson,  57  Tex.  Crim. 
437,  123  S.  W.   612. 

In  such  case  defendant  is  deprived 
of  his  liberty  without  due  process  of 
law.     Ex  parte   Harlan,    180   Fed.    119. 

42.  ni.— Brown  v.  Leet,  136  111.  203, 
26  N.  E.  639.  Ore.— State  v.  Mad- 
dock,  115  Pac.  426;  State  r.  Edmunds, 
55  Ore.  236,  104  Pac.  430.  Tex.— Lipari 
V.  State,  19  Tex.  App.  431. 

"Terms  of  courts  'are  those  times 
or  seasons  of  the  year  which  are  set 
apart  for  the  despatch  of  business  in 
the  superior  courts  of  common  law.'  " 
Tidd's  Prac.  105.  Quoted  in  Horton  & 
Hiel  V.  Miller,  38  Pa.  270. 

A  term  signifies  the  entire  period 
from  the  first  day  of  a  term  as  fixed 
by  law  until  its  final  close.  Hadley  v. 
Bernero,   97   Mo.   App.   314. 

It  is  not  the  same  thing  as  the  court 
itself,  and  is  no  more  than  a  period  of 
time  within  which,  and  then  only,  cer- 
tain functions  of  the  court  can  be  ex- 
ercised. Territory  V.  Armijo,  14  N.  M. 
205,  89  Pac.  267, 

A  "term  of  the  court"  as  used  in 
a  statute  providing  for  the  discharge 
of  a  person  in  jail  unless  an  indict- 
ment should  be  found  against  him  be- 
fore the  end  of  the  second  term  of 
the  court,  etc.,  was  held  to  mean  a 
"grand  jury  term"  at  which  only  an 
indictment  could  be  found.  Jones  r. 
Com.,  19   Gratt.   (Va.)   478. 

"Term,  session,  or  court"  as  used 
in  a  similar  statute  was  held  to  mean 
a  legally  constituted  one  at  which  the 
defendant  could  be  legallv  indicted  or 
tried.  Clark  v.  Com.,  29  Pa.  129;  Com. 
r.   Brown,  11   Phila.    (Pa.)    370. 

43.  The  words  "session"  and 
"term"  are  not  synonymous,  it  beincr 
possible  for  there  to  be  a  term^  at 
which  there  is  no  session.  Lipari  v. 
State.  19  Tex,  App.  431. 

"Special  session"  and  "special 
term"   are   not   synonymous.     State   v. 

Vol,  VI 


28 


COURTS 


though  the  word  is  sometimes  used  to  mean  the  actual  sitting  of  the 

court/* 

A  session  is  the  time  during  the  term  in  which  the  court  actually 

sits  for  the  transaction  of  business.*^ 

A  regular  term  is  one  held  at  stated  times  fixed  by  law/'' 

Some  courts  have  no  terms,  but  are  always  open,  as  for  example  courts 

of  equity,*^  and  the  federal  district  court  sitting  as  a  court  of  bank- 


Edmunds,  55  Ore.  236,  104  Pac.  430. 
If  the  court,  by  its  own  order,  is 
closed  for  all  purposes  of  business  for 
an  entire  day,  or  for  any  given  num- 
ber of  days,  it  is  not  in  session  on 
that  day,  or  during  those  days,  al- 
though the  current  term  has  not  ex- 
pired. United  States  v.  Pitman,  147 
U.  S.  669,  13  Sup.  Ct.  425,  37  L.  ed. 
324,  affirming  45  Fed.  159;  McMullen 
V.  United  States,  146  U.  S.  360,  13 
Sup.  Ct.  127,  36  L.  ed.  1007. 

44.  A  confession  of  judgment  before 
the  clerk  on  the  day  fixed  by  law  for 
the  commencement  of  the  term,  but 
before  the  court  actually  began  its 
session  on  that  day,  was  held  to  be 
in  vacation,  and  hence  valid.  Brown  v. 
Hume,   16  Gratt.   (Va.)   456. 

45.  U.  S. — United  States  v.  Pitman, 
147  U.  S.  669,  13  Sup.  Ct.  425,  37  L. 
ed.  324,  affirming  45  Fed.  159;  McMul- 
len V.  United  States,  146  U.  S.  360, 
13  Sup.  Ct.  127,  36  L.  ed.  1007.  Ore. 
State  V.  Edmunds,  55  Ore.  236,  104 
Pac.  430.  Tex. — Lipari  v.  State,  19 
Tex.  App.  431. 

Since  a  session  cannot  be  held  ex- 
cept during  a  term,  it  has  been  held 
that  a  statute  requiring  a  special 
"session"  of  a  court  to  be  held  on  a 
specified  day  after  an  election  neces- 
sarily included  the  legislative  appoint- 
ment of  a  term  at  that  time  for  the 
special  purposes  of  the  act  i£  there 
was  no  regular  term  at  that  time. 
State  r.  Maddock  (Ore.),  115  Pac.  426. 

In  California  a  session  of  the  superior 
court,  which  has  no  terms,  has  been  de- 
fined to  be  the  time  during  which  the 
court  is  in  fact  engaged  in  business  as 
a  court.  Falltriek  v.  Sullivan,  119  Cal. 
613,  51  Pac.  947;  In  re  Gannon,  69 
Cal.  541,  11   Pac.  240. 

The  "sittings  of  the  term"  within 
the  meaning  of  a  rule  requiring  bills 
of  exception  to  be  submitted  during  the 
sittings  of  the  term  at  which  they 
are  taken,  means  the  regular  sessions 
of  the  court  commenced  on  the  first 
day  of  the  term  and  continued  from 
day  to  day  until  all  the  cases  on  the 
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docket   are   disposed  of,   and  does  not 

include  special  sittings  held  after  the 
discharge  of  the  jury  for  the  term  for 
the  purpose  of  keeping  the  court  in 
session  during  the  term  for  the  trans- 
action of  such  business  as  may  arise 
from  time  to  time  after  the  regular 
sitting  is  ended  and  before  final  ad- 
journment. Hays  V.  Philadelphia,  W.  & 
B.  E.  Co.,  99  Md.  413,  58  Atl.  439. 

Court  is  actually  in  session  within 
the  meaning  of  the  federal  statutes 
relating  to  the  compensation  of  court 
ofiicers,  not  only  when  the  court  is 
present  in  person,  but  when  in  obedi- 
ence to  an  order  of  the  judge  direct- 
ing its  adjournment  to  a  certain  day, 
the  officers  are  present  upon  that  day, 
and  the  journal  is  opened  by  the  clerk, 
and  the  court  is  adjourned  to  another 
day  by  further  order  of  the  judge. 
United  States  v.  Pitman,  147  U.  S. 
669,  13  Sup.  Ct.  425,  37  L.  ed.  324, 
affirming  45  Fed.  159. 

46.  Wightman  v.  Karsner,  20  Ala. 
446;  Kingsley  V.  Bagbey,  2  Kan.  App. 
23,  41  Pac.  991. 

The  mere  fact  that  the  law  provides 
that  a  term  may  be  held  at  a  given 
time  does  not  necessarily  constitute 
that  a  regular  term  of  said  court.  State 
V.  Fleming  (S.  D.),  126  N.  W.  565. 

A  term  simply  provided  for  by  stat- 
ute at  which  no  jury  is  summoned  is 
not  a  regular  term  within  the  meaning 
of  a  statute  requiring  the  dismissal  of 
a  prosecution  if  defendant  is  not 
brought  to  trial  at  the  next  term  after 
the  indictment  is  found.  State  V. 
Fleming  (N.  D.),  126  N.  W.  565;  State 
V.  Foster,  14  N.  D.  561,  105  N.  W. 
938. 

A  statute  requiring  issues  of  fact 
in  criminal  actions  to  be  tried  at  a 
"regular  term"  of  court  was  held  to 
mean  a  term  at  which  jurors  have  been 
regularly  drawn  and  summoned,  and 
not  a  regular  as  distinguished  from  a 
special  or  called  term.  State  v.  Boucher, 
8  N.  D.  277,  78  N.  W.  988. 

47.  Allan  v.  Allan,  101  Me.  153,  63 
Atl.  654. 
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ruptcy.*^    By  statute  in  many  states  certain  of  the  ntsi  prius  courts 
have  no  terms,*''  while  in  others  it  is  provided  that  the  court  shall  be 
regarded  as  always  open  except  for  the  trial  of  issues  of  fact.^° 
2.    Term  Regarded  as  a  Single  Day.  — At  common  law,  and  ex- 


Civ.  Code  1895,  §4864,  providing  that 
a  court  of  equity  is  always  open,  is 
not  intended  to  abolish  the  distinction 
between  term  time  and  vacation;  but, 
where  a  court  of  equity  has  jurisdic- 
tion of  the  person  and  subject-matter, 
it  is  always  open  for  the  passage  of 
administrative  orders,  interlocutory  de- 
crees, and  orders  for  the  sale  of  estates 
of  minors  within  equity  jurisdicton. 
Webb  V.  Hicks,  117  Ga.  335,  43  S.  E. 
738.  And  see  Mitchell  v.  Turner,  117  Ga. 
958,  44  S.  E.  17.  See  also  United  States 
V.  Finnell,  185  U.  S.  236,  22  Sup.  Ct.  633, 
46  L.  ed.  890;  Owen  v.  United  States, 
41  Ct.  CI.  69. 

See  also  the  title  "Equity." 
In  Vermont  it  is  held  that  there  is 
such  a  thing  as  vacation  in  chancery, 
though  the  court  is  ajways  open  for 
business  for  all  purposes  and  does  not 
in  fact  finally  adjourn.  In  re  Murphy, 
73  Vt.  115,  50  Atl.  817;  Sturges  V, 
Knapp,  38  Vt.  540. 

48.  United  States  v.  Marvin,  212 
U.  S.  275,  29  Sup.  Ct.  297,  52  L.  ed. 
510,  affirming  42  Ct,  CI.  542;  Sandusky 
V.  First  Nat.  Bank,  23  Wall.  (U.  S.) 
289,  23  L.  ed.  155;  In  re  First  Nat. 
Bank,  152  Fed.  64,  81  C.  C.  A.  260; 
Lockman  v.  Lang,  132  Fed.  1,  65  C. 
C.  A.  621;  Marvin  v.  United  States,  45 
Ct.  CI.  528;  Owen  v.  United  States,  41 
Ct.  CI.  69. 

See  also  the  title  "Bankruptcy 
Proceedings,"  IV,  A,  4,  Vol.  3,  p.  941. 

49.  See  the  statutes  of  the  various 
states  and  the  following  cases.  Cal. 
Superior  courts.  Const.  Art.  6,  §5, 
Code  Civ.  Proc,  §§73,  74.  San  Luis 
Obispo  Countv  v.  Simas  (Cal.  App.),  81 
Pac.  972;  Falltrick  v.  Sullivan,  119 
Cal.  613,  51  Pac.  947;  In  re  Gannon,  69 
Cal.  541,  11  Pac.  240;  Wiggin  v.  Su- 
perior Court,  68  Cal.  398,  9  Pac.  646. 
Fla.— McGee  v.  Ancrum,  33  Fla.  499, 
15  So.  231;  Myrick  v.  Merritt,  21  Fla. 
799. 

In  Louisiana  there  are  no  distinct 
terms  of  the  district  court,  but  they 
are  in  continuous  session  during  ten 
months  of  the  year.  They  are  always 
open,  and  the  proceedings  are  deemed 
to  be  in  open  court  while  the  judge  is 
on  the  bench.     Const.  1898,  Art.   117; 


Act  No.  163,  p.  320,  of  1898.  State  v. 
Hincey,  129  La.  — ,  56  So.  620;  State 
v.  Thompson,  121  La.  1051,  46  So.  1013; 
State  V.  Freddy,  118  La.  468,  43  So. 
53. 

Court  held  to  have  authority  under 
the  constitution  to  make  its  terms  con- 
tinuous for  the  trial  of  particular 
classes  of  cases  by  the  adoption  of  a 
rule  to  that  effect.  Succession  of  Hoyle, 
109  La.  623,  33  So.  625.  See  also  City 
of  New  Orleans  v.  New  Orleans  Jockey 
Club,  129  La.  — ,  55  So.  711. 

Nevada.— District  court.  State  v. 
Jackman,  31  Nev.  511,  104  Pac.  13; 
Horton  v.  New  Pass  Co.,  21  Nev.  184, 
27   Pac.   376,   1018. 

In  Oklahoma  the  county  court  is  al- 
ways open  for  the  transaction  of  all 
probate  business,  the  trial  of  cases  tria- 
ble under  justice  of  the  peace  procedure, 
and  for  the  purpose  of  taking  and  en- 
tering judgments  by  confession.  Sny- 
der's   Comp.    Law,    §1999. 

In  Washington  the  courts  have  no 
terms.  The  court  has  the  same  power 
to  enter  judgment  on  one  judicial  day 
as  on  another,  and  its  judgments,  sub- 
ject to  the  statutory  power  of  vaca- 
tion or  modification,  have  the  same 
finality  when  first  entered  as  at  any 
time  thereafter.  State  v.  Steiner,  58 
Wash.  578,   109  Pac.  57. 

50.  See  the  statutes  of  the  various 
states  and  the  following  cases:  State 
17.  McDonald,  26  Minn.  445,  4  N.  W. 
1107;  Laws  1895  (Wyo.),  c  21;  Jones 
V.  Bowman,  10  Wyo.  47,  65  Pac.  1002; 
Anderson  v.  Matthews,  8  Wyo.  307,  57 
Pac.  156. 

Under  such  a  statute,  an  order  made 
after  a  hearing  brought  on  by  a  notice 
of  motion  or  order  to  show  cause  be- 
fore the  "judge  at  chambers"  is  an 
order  of  the  court,  and  must  be  so  re- 
garded, irrespective  of  the  mode  or 
manner  adopted  by  the  judge  in  ap- 
pending his  signature  thereto.  Insur- 
ance Co.  V.  Weber,  2  N.  D.  239,  50 
N.  W.  703. 

Except  for  Jury  Trials.— Territory  v. 
Armijo,  14  N.  M.  205,  89  Pac.  267; 
Herring  v.  Lincoln,  Lucky  &  Lee  Min- 
ing Co.,  13  N.  M.  384,  85  Pac.  1043. 
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cept  as  modified  by  statute,  a  term  is  regarded  as  but  one  day,^^  and 
all  business  done  during  it  is  referred  to  its  commencement," 
except  such  as  is  directed  by  law  to  be  done  on  other  days,"  or  where 
such  a  course  would  defeat  the  ends  of  justice."^* 


51.  Conn. — Leavenworth  v.  Marshall, 
19  Conn.  1;  Hawley  v.  Parrott,  10 
Conn.  486j  Cutler  v.  Wadsworth,  7 
Conn.  6.  111. — Krieger  v.  Krieger,  221 
111.  479,  77  N.  E.  9u9;  Brown  v.  Leet, 
136  111.  203,  26  N.  E.  639;  Chimquy 
V.  People,  78  111.  570;  Eichardsou  v. 
Beldam,  18  111.  App.  527.  la.— State 
V.  Winebrenner,  67  Iowa  230,  25  N.  W. 
116.  Kan. — Union  Pac.  E.  Co.  v.  Hand, 
7  Kan.  380.  Ky. — Com.  v.  Howard,  99 
Ky.  542,  36  S.  W.  556;  Dye  v.  Knox, 
1  Bibb.  573.  Mo.— State  v.  Jeffors,  64 
Mo.  376;  State  V.  Mitchell,  127  Mo. 
App.  455,  105  S.  W.  655;  Gormley  v. 
Transit  Co.,  126  Mo.  App.  405,  103 
S.  W.  1147;  Becker  V.  Sehutte,  85  Mo. 
App.  57;  Williams  V.  Walton,  84  Mo. 
App.  433.  N.  y.— People  v.  Sullivan, 
115  N.  Y.  185,  21  N.  E.  1039.  Ohio. 
May  V.  State,  14  Ohio  461;  Torbet  v. 
Coffin,  6  Ohio  33.  Pa. — Lance  v.  Bon- 
nell,  105  Pa.  46.  Eng. — Jacobs  v.  Min- 
iconi,  7  T.  E.  31,  101  Eng.  Eeprint  840; 
Anonymous,  1  Salk.  8,  91  Eng.  Eeprint 
8. 

From  the  commencement  until  the 
end  of  the  term  there  is,  in  contem- 
plation of  law,  but  one  sitting,  though 
there  may  be  adjournments  or  recesses. 
The  Canary  No.  2,  22  Fed.  536. 

For  all  general  purposes  the  court 
is  deemed  to  be  in  session  from  its 
commencement  until  its  close.  Bar- 
rett V.  State,  1  Wis.  175. 

Where  a  notice  states  that  an  ap- 
plication will  be  made  to  the  court  on 
a  particular  day  of  the  term,  it  may 
be  made  on  a  subsequent  day.  Chi- 
cago, B.  &  Q.  E.  Co.  V,  Chamberlain, 
84  111.  333;  Shoemate  v.  Lockridge,  53 
111.   503. 

52.  Conn. — Leavenworth  v.  Marshall, 
19  Conn.  1;  Hawley  v.  Parrott,  10 
Conn.  486;  Cutler  v.  Wadsworth,  7 
Conn.  6.  Kan. — Union  Pac.  E.  Co.  v. 
Hand,  7  Kan.  380.  N.  Y.— People  v. 
Sullivan,  115  N.  Y.  185,  21  N.  E.  1039. 
Eng. — Jacobs  v.  Miniconi,  7  T.  E.  31, 
101  Eng.  Eeprint  840. 

A  judgment  relates  back  to  the  first 
day  of  the  term.  Sliipwith  's  Exr.  t'. 
Cunningham,  8  Leigh  (Va.)  271,  31 
Am.  Dec.  242. 
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Judgments  are  to  be  deemed  en- 
tered on  the  first  day  of  the  term, 
though  court  is  not  in  fact  opened  until 
the  second  week  of  the  term.  McNeill 
V.  McDuffie,  119  N.  C.  336,  25  S.  E. 
871;   Norwood  v.  Thorp,   64   N.   C.   682. 

A  judgment  signed  in  any  part  of 
the  term  on  the  subsequent  vacation 
relates  back  to  the  first  day  of  the 
term,  notwithstanding  the  death  of  the 
defendant  before  judgment  actually 
signed.  Braguer  v.  Langmead,  7  T.  E. 
20,  101  Eng.   Eeprint   834. 

53.  People  v.  Sullivan,  115  N.  Y. 
185,  21   N.  E.  1039. 

As  to  them  the  term  is  divisible. 
Barrett  v.  State,  1  Wis.  175. 

For  the  purpose  of  the  section  of  the 
practice  act  relating  to  the  filing  of 
transcripts  on  appeal  the  term  is  made 
to  consist  of  days,  and  in  that  connec- 
tion the  word  day  is  used  in  its  popu- 
lar sense.  Brown  v.  Leet,  136  111.  203, 
26  N.  E.  639. 

54.  Lyttleton  v.  Cross,  3  B.  &  C. 
316,   107    Eng.   Eeprint    751. 

The  true  time  when  any  legal  pro- 
ceedings took  place  may  be  shown, 
where  justice  requires  it.  Leavenworth 
V.  Marshall,  19  Conn.  1;  Hawley  v. 
Parrott,  10  Conn.  486;  Cutler  v.  Wads- 
worth, 7   Conn.  6. 

A  judgment  will  relate  back  to  the 
day  at  which  the  court  actually  com- 
menced its  session,  where  that  day 
was  later  than  the  one  fixed  by  law 
for  its  commencement.  Shipwith's  Exr. 
17.  Cunningham,  8  Leigh  (Va.)  271,  31 
Am.  Dec.  242. 

The  rule  will  not  be  applied  to  ante- 
date the  judicial  rejection  of  a  claim 
so  as  to  render  operative  a  grant 
which  would  otherwise  be  without  ef- 
fect (Newhall  v.  Sanger,  92  U.  S.  761, 
23  L.  ed.  769),  or  so  as  to  render  an 
indictment  void  as  having  been  found 
before  the  offense  was  committed  (Peo- 
ple V.  Beatty,  14  Cal.  566;  May  v. 
State,  14  Ohio  461). 

Where  a  declaration  in  slander  was 
entitled  to  a  particular  term  generally 
and  the  words  relied  on  were  proved 
to  have  been  spoken  on  the  second  day 
of  the  term,  it  was  held  that  the  peti- 
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3.  Number  of  Terms  and  Time  of  Holding  Same.  —  Terms  must 
be  held  at  the  times  fixed  by  law.-^-^  Subject  to  constitutional  limita- 
tions,'^''' the  number  of  terms  of  the  courts  of  a  state,^^  and  the  times  of 
holding  the  same,''*  are  discretionarj^  with  the  legislature.  It  may 
confer  on  the  court  or  judge  power  to  fix  the  number  of  terms,'''  and 
the  times  when  they  shall  be  held,^*'  or  to  change  the  date  as  fixed  by 
statute,*^^  but  in  the  absence  of  statutory  authority  the  judge  has  no 
such  power."- 

4.  Commencement,  Duration,  and  Ending.  —  The  time  of  the  com. 
mencement  of  a  term  is  fixed  by  statute.*^^ 

Ordinarily  the  first  day  of  the  term  is  the  day  fixed  by  law  for  its 
commencement,***  though  for  some  purposes  it  may  be  deemed  to  be 


tion  would  not  be  regarded  as  filed  on 
the  first  day  of  the  term  and  therefore 
before  the  words  were  spoken,  when 
such  was  not  in  fact  the  case.  De  Wit 
V.   Greenfield,  5   Ohio   225. 

55.  Batten  r.  State,  80  Ind.  394; 
Smithson  v.  Dillon,  16  Ind.  169;  Mc- 
C'ool  u.  State,  7  Ind.  378. 

56.  That  a  court  was  designated  as 
the  court  of  "quarter  sessions"  bv  the 
constitution  was  held  not  to  preclude 
the  legislature  from  establishing  more 
than  four  terms  or  sessions  thereof 
each  year,  or  from  conferring  on  the 
court  itself  power  to  do  so.  Com.  v. 
Eamsey,  42  Pa.  Super.  25. 

The  holding  of  a  designated  number 
of  terms  each  year  has  been  held  not 
to  involve  the  jurisdiction,  powers, 
proceedings,  or  practice  of  the  court, 
within  a  constitutional  provision  re- 
quiring uniformity  in  those  particulars. 
Burge  V.  Mangum  (Ga.),  67  S.  E.  857; 
Mulherin  v.  Kennedy,  120  Ga.  1080, 
48   S.  E.  437. 

57.  Whallon  v.  Gridley,  51  Mich. 
503,  16  N.  W.  876;  Rhodes  V.  Bell,  230 
Mo.  138,  130  S.  W.  465. 

May  reduce  the  number.  Parker  v. 
Sanders,  46  Ark.  229. 

May  provide  for  special  terms  and 
for  the  appointment  of  special  judges 
to  preside  over  special  or  general 
terms.  State  v.  Davis,  88  S.  C.  204, 
70  S.  E.  417. 

58.  lU.— City  of  Mt.  Vernon  v. 
Evans  &  Howard  Fire  Brick  Co.,  204 
111.  32,  68  N.  E.  208.  Ind.— Pvabb  v. 
McAdams,  160  Ind.  492,  67  N.  E.  182. 
Mo.  — Ehodes  v.  Bell,  230  Mo.  138,  130 
S.  W.  465. 

The  arrangement  of  terms  is  a  mat- 
ter for  the  legislature  and  not  for  the 


courts.  Litteral  v.  Blair,  139  Ky.  196, 
129   S.  W.   573. 

59.  Com.  V.  Eamsey,  42  Pa.  Super. 
25. 

A  statute  authorizing  the  county 
judge  to  provide  for  holding  monthly 
terms  of  the  quarterly  court  was  held 
not  to  contravene  a  constitutional  pro- 
vision creating  quarterly  courts  and 
providing  that  their  jurisdiction  should 
be  uniform  and  regulated  by  a  general 
law.  Hamilton  v.  Spalding,  25  Ky.  L. 
Eep.  847,   76  S.  W.  517. 

60.  Com.  V.  Eamsey,  42  Pa.  Super. 
25. 

By  conferring  upon  the  circuit  judge 
power  to  fix  the  time  for  holding  terms 
of  the  circuit  court,  the  legislature  did 
not  divest  itself  of  power  to  change 
the  times  fixed  by  said  judge.  Whal 
Ion  V.  Gridley,  51  Mich.  503,  16  N.  W, 
876;   Ex  imrte  Shean,  25   Ohio   St.   440 

61.  Adcock  V.   Lecompt,   66   Mo.   40 
Such   a   statute  is    not   A-oid   as   con 

ferring  legislative  power  on  the  courts 
Ehodes  v.  Bell,  230  Mo.  138,  130  S.  W, 
465. 

62.  He  cannot  change  the  times  for 
holding  regular  terms.  Batten  v.  Stat'e, 
80  Ind.  394. 

63.  Bronson  v.  Schulten,  104  U.  S. 
41u,  26  L.  ed.  797.  See  the  statutes  of 
the  various  states. 

Where  the  case  is  tried  after  the 
time  fixed  for  the  commencement  of 
the  term,  the  judgment  is  not  void 
because  a  pretended  court  was  by  mis- 
take, held  the  week  before,  and  the 
first  week  of  the  term  proper  was  re- 
garded as  the  second  week.  Garlick  v. 
Dunn,  42  Ala.  404. 

64.  The  day  fixed  by  law,  rather 
than  the  day  on  which  court  actually 
opened,  is  to  be   deemed  the  first   day 

Vol.  VI 


32 


COURTS 


the  day  on  which  the  court  actually  commences  its  session,  where  it 
may  lawfully  commence  on  a  different  day.^^ 

"Where  the  law  fixes  no  time  during  the  day  designated  for  the 
commencement  of  the  term  for  the  opening  of  court,  it  may  be  opened 
at  any  time  during  said  day.''*' 

A  term  continues  until  finally  adjourned,^''  or  until  it  terminates 
by  operation  of  law,"^  and  this  regardless  of  whether  the  court  sits 
during  the  days  comprising  it  or  not.''^  In  the  absence  of  a  statutory 
provision  for  a  previous  termination,  or  a  previous  final  adjournment, 
it  will  ordinarily  continue  until  the  time  fixed  for  the  commencement 
of  the  next  regular  term/'*    In  many  jurisdictions  it  will  not  continue 


of  the  term  for  the  purpose  of  deter- 
mining whether  a  notice  that  a  motion 
for  judgment  will  be  made  on  the  first 
day  of  the  term  is  timely.  Tench  v. 
Gray,  102  Va.  215,  46  S.  E.  287. 

65.  Skipwith's  Exr.  v.  Cunningham, 
8   Leigh    (Va.)    271,   31   Am.   Dec.    642. 

Where  the  statute  provided  that  a 
term  was  to  commence  on  the  5th  of 
a  certain  month,  but  the  judge,  exer- 
cising the  right  conferred  on  him  by 
the  statute,  did  not  commence  it  until 
the  seventh,  it  was  held  that  an  at- 
tachment issued  on  the  sixth  and  re- 
turnable to  the  first  day  of  the  term 
was  not  invalid.  Mays  v.  Newlin,  143. 
Fed.   574. 

A  confession  of  judgment  made  be- 
fore the  clerk  on  the  day  fixed  by 
law  for  the  beginning  of  the  term,  but 
before  the  court  actually  began  its 
session  on  that  day,  was  held  to  be  in 
vacation  and  hence  valid.  Brown  v. 
Hume,  16  Gratt.  (Va.)  456. 

66.  People  v.  Sanchez,  24  Cal.  17. 

After  12  o'clock  of  the  night  pre- 
ceding and  before  12  o'clock  of  the 
night  of  that  day.  Perdue  v.  State,  134 
Ga.  300,  67  S.  E.  810. 

A  statute  required  the  county  com- 
missioners' court  to  order  an  election 
at  the  next  term  after  the  filing  of  a 
petition  for  that  purpose.  A  petition 
was  filed  at  10:30  a.  m.  on  the  first 
day  of  the  term.  The  court  convened 
at  1:30  p.  m.  on  that  day,  according 
to  its  custom,  and  ordered  the  hold- 
ing of  the  election,  and  its  action  in 
so  doing  was  held  to  be  void.  Barlow 
V.  State,  47  Tex.  Grim.  114,  80  S.  W. 
375. 

67.  U.  S.— Bronson  v.  Sehulten,  104 
U.  S.  410,  26  L.  ed.  797.  Kan.— State 
r.  Hargis,  84  Kan.  150,  113  Pac.  401. 
N.  M.  — Territory  v.  Armijo,   14  N.  M. 
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205,  89  Pac.  267.  Okla.— In  re  Dos- 
sett,  2  Okla.  369,  37  Pac.  1066.  Ore. 
State  V.  Maddock,  115  Pac.  426;  Deer- 
ing  &  Co.  V.  Quivey,  26  Ore.  556,  38 
Pac.  710.  Tex.— Lobadie  v.  Dean,  47 
Tex.  90. 

68.  Ala. — Norwood  v.  Louisville  & 
N.  E.  Co.,  149  Ala.  151,  42  So.  683; 
Blake  v.  Harlan,  75  Ala.  205.  Cal. 
Smith  V.  Chichester,  1  Cal.  409.  Kan. 
State  V.  Hargis,  84  Kan.  150,  113  Pac. 
401.  N.  M. — Territory  v.  Armijo,  14 
N.  M.  205,  89  Pac.  267.  Okla.— In  re 
Dossett,  2  Okla.  369,  37  Pac.  1066. 
Ore.— State  v.  Maddock,  115  Pac.  426; 
Deering  &  Co.  v.  Quivey,  26  Ore.  556, 
38  Pac.  710.  Tenn.  — Gregg  v.  Cooke,  7 
Tenn.  82.  Tex. — Labadie  v.  Dean,  47 
Tex.  90. 

An  order  for  its  continuance  is  not 
essential.  People'  v.  Central  City  Bank, 
53  Barb.   (N.  Y.)  412. 

A  statute  providing  that  a  term 
shall  continue  "until"  a  specified  day, 
will  be  held  to  include  that  day  in 
the  terra.  Montgomery  Traction  Co.  v. 
Knabe,  158  Ala.  458,  48  So.  501,  over- 
ruling Johnson  v.  State,  141  Ala.  7,  37 
So.  421,  109  Am.  St.  Eep.  17. 

69.  In  the  computation  of  the  term 
all  adjournments  from  one  day  to  an- 
other day  of  the  same  term  are  to  be 
included.  A  day  may  be  one  of  the 
days  of  the  term  though  the  court 
may  not  sit  upon  it,  and  though  its 
failure  to  do  so  is  due  to  the  fact  that 
it  is  dies  non.  Brown  V.  Leet,  136  111. 
203,  26  N.  E.   639. 

70.  la.— State  v.  Stevens,  67  Iowa 
557,  25  N.  W.  777.  Ore.— Deering  & 
Co.  r.  Quivey,  26  Ore.  556,  38  Pac.  710. 
N.  M. — Territory  v.  Armijo,  14  N.  M. 
205,  89  Pac.   267. 

Under  a  statute  providing  that  court 
should  be  held  on  the  fourth  Wednes- 
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beyond  that  time/^  unless  an  adjournment  is  had,"  though  in  others 
a  contrary  rule  prevails." 

Ordinarily  a  case  unfinished  at  the  end  of  a  term  stands  continued 
generally  until  the  next  term/*  but  by  statute  in  some  jurisdictions 
a  term  may  be  extended  beyond  the  time  fixed  by  law  for  its  termina- 
tion for  the  purpose  of  finishing  the  trial  of  a  case  then  in  progress/^ 


day  in  April  and  the  first  Monday  in 
May  it  was  held  that  court  might  be 
held  during  all  the  time  between  those 
days  though  there  were  five  Mondays  in 
April.     McAfee  v.  State,  31  Ga.  411. 

71.  Ala.— Blake  v.  Harlan,  75  Ala. 
205.  Ark.— Roberts  &  Schaeffer  Co.  v. 
Jones,  82  Ark.  188,  101  S.  W.  165. 
Kan. — In  re  Millington,  24  Kan.  214. 
Tenn. — Gregg   v.   Cooke,   Peck.    82, 

Where  the  court  failed  to  fix  in  the 
order  of  adjournment  a  time  for  re- 
convening, it  was  held  that  the  term 
expired  by  operation  of  law  by  the 
commencement  of  a  term  in  another 
county  of  the  district.  Lookabaugh  v. 
Okeene  Hdw.  &  Imp.  Co.,  25  Okla.  474, 
106  Pac.  844. 

Where  an  order  recited  that  a  motion 
was  heard  on  an  adjourned  day  of  the 
June  term,  being  Jan.  3,  which  was  the 
first  day  of  the  next  term,  and  the 
record  showed  an  adjournment  sine  die 
on  that  day,  it  would  be  presumed  on 
appeal  that  the  adjournment  of  the 
.June  term  took  place  prior  to  entering 
upon  the  business  of  the  new  term. 
Cooper  V.  Granger,  129  Wis.  50,  108 
N.  W.  193. 

In  Harris  v.  Nixon,  27  App.  Cas. 
(D.  C.)  94,  it  was  held  that,  under  a 
statute  providing  that  a  court  should 
hold  a  term  on  the  first  Monday  of 
every  month  and  continue  the  same 
from  day  to  day  as  long  as  necessary 
for  the  transaction  of  its  business,  it 
was  at  least  doubtful  whether  a  term 
could  be  continued  from  month  to 
month. 

That  the  minutes  recited  that  a 
judgment  was  rendered  on  the  18th 
of  May,  "the  same  being  one  of  the 
regular  judicial  days  of"  the  October 
term,  when  under  the  statute  the  May 
term  began  on  that  day,  was  held  not 
to  affect  the  jurisdiction  of  the  court 
or  to  render  the  judgment  void,  but 
to  be  harmless  error.  Smith  v.  King 
of  Ariz.  Min.  &  Mill.  Co.,  9  Ariz.  228, 
80  Pac.  357. 

72.  See  infra,  III,  '8. 

73.  U.    S.— United    States   v.   Louis- 


ville &  N.  R.  Co.,  177  Fed.  780;  East 
Tenn.  Iron  &  Coal  Co.  v.  Wiggin,  68 
Fed.  446,  15  C.  C.  A.  510.  Ga.— Perdue 
v.  State,  134  Ga.  300,  67  S.  E.  810; 
King  V.  Sears,  91  Ga.  577,  18  S.  E. 
830.  N.  M.— Territory  v.  Armijo,  14 
N.  M.  205,  89  Pac.  267. 

Where  no  time  is  expressly  fixed  for 
the  ending  of  a  term,  a  judgment  is 
not  void  because  rendered  after  the 
last  day  for  the  commencement  of  ai^- 
other  term  in  another  county  of  the 
circuit.  First  Nat.  Bank  v.  Parsons, 
45  W.  Va.  688,  32  S.  E.  271.  See 
III,   B,   5. 

74.  Unless  it  is  continued  nisi. 
Greenwood  v.  Bradford,  128  Mass.  29d. 
See  also  the  title  "Continuances." 

75.  Burns'  St.  1908,  §1658.  Con- 
strued in  Watts  v.  Watts  (Ind.),  95 
X.  E.  1107;  Sutherlin  v.  State,  150 
Ind.  154,  49  N.  E.  947;  Wayne  Pike  Co. 
V.  Hammons,  129  Ind.  368,  27  N.  E.  487. 

"Where  a  trial  is  commenced  in  the 
midst  of  a  term,  under  the  bo7ia  fide 
expectation  and  belief  that  it  can  be 
concluded  before  the  day  shall  arrive 
when  the  judge  is  directed,  but  not 
imperatively  required,  to  hold  court  in 
another  county,  he  may  remain  and 
conclude  that  case,  receive  the  verdict 
and  pass  judgment  though  this  may 
happen  to  be  done  on  a  day,  or  at  a 
time,  when  he  would  be  opening  or 
holding  court  in  another  county." 
State  f.  Knight,  19  Iowa  94.  This  case 
holds  that  the  correctness  of  the  de- 
cision in  Davis  V.  Fish,  1  G.  Gr.  (la.) 
406,  and  Grabel  v.  State,  2  G.  Gr.  (la.) 
559,  is  doubtful,  and  in  any  event  that 
the  rule  there  laid  down  is  no  longer 
applicable  in  view  of  a  change  in  the 
statute. 

The  session  in  one  county  may  be 
extended  beyond  the  time  fixed  for 
commencing  of  a  term  in  another  coun- 
ty at  least  for  the  first  three  days  of 
the  latter  term  during  which  the  clerk 
is  authorized  to  adjourn  it  if  the  judge 
does  not  attend.  Cook  v.  Smith,  54 
Iowa  636,  6  N.  W.  259,  7  N.  W.  16. 

May  be  continued  into  and  held  dur- 
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or  in  case  the  business  of  the  court  has  not  then  been  completed/^' 
Lapse  of  Term.  —  In  the  absence  of  a  statutory  provision  to  the  con- 
trary, a  regular  term  will  lapse  if  not  opened  by  the  judge  at  the 
time  prescribed  by  lawJ^  In  some  jurisdictions  a  similar  rule  obtains 
in  regard  to  adjourned  terms/^  while  others  hold  to  the  contrary.'^ 


ing  term  fixed  for  holding  court  in  an- 
other county.  Tippy  v.  State,  35  Neb. 
368,  53   N.   W.   208. 

A  trial  begun  on  the  last  day  of 
the  term  may  be  continued  afterwards 
by  adjournment  from  day  to  day, 
Carroll  v.  Commonwealth,  84  Pa.  107, 
citing  Briceland  v.  Com.,  74  Pa.  463. 

A  special  term  may  be  so  continued 
even  though  it  is  thereby  prolonged 
beyond  the  day  fixed  for  a  regular 
term.  Gonzales  r.  Cunningham,  164 
U.  S.  612,  17  Sup.  Ct.  182,  41  L.  ed. 
572,  affirming  8  N.  M.  446,  46  Pac. 
349. 

Under  North  Carolina  Code,  §1229, 
in  felony  cases  the  term  may  be  con- 
tinued to  conclude  the  trial  or  to  re- 
ceive the  verdict,  and  Acts  1893,  c. 
226,  extends  the  rule  to  civil  cases 
except  those  begun  after  Thursday  of 
the  last  week  of  the  term.  For  con- 
struction of  these  statutes  see  Bank  v. 
Gilmer,  116  N.  C.  684,  22  S.  E.  2; 
State  V.  Adair,  66  N.  C.  298;  State  v. 
Bullock,  63   N.  C.  570. 

A  constitutional  provision  that  terms 
were  "to  continue  for  two  weeks" 
was  held  not  to  render  such  a  statute 
invalid.  State  v.  Adair,  66  N.  C.  298. 
Where  the  statute  authorized  the  con- 
tinuance of  a  special  term  for  the 
purpose  of  receiving  the  verdict  of  a 
jury  which  had  not  agreed,  it  was  held 
that  the  parties  were  not  prejudiced 
by  the  fact  that  the  judge  opened 
and  conducted  another  term  in  the 
meantime.  National  Bank  V.  Gilmer, 
116  N.  C.  684,  22  S.  E.  2. 

A  statute  authorizing  the  continuance 
of  the  trial  under  such  circumstances 
does  not  preclude  an  adjournment  sine 
die,  and  where  such  an  adjournment  is 
had  after  a  continuance  of  a  case  to 
a  day  in  the  next  term,  the  jury  is 
discharged  and  the  court  cannot  pro- 
ceed with  the  trinl.  .Johnson  V.  Pacific 
Cement  Co.,  .W  Cal.  648. 

At  common  law  where  a  jury  in  a 
capital  case  did  not  asree  during  the 
term  they  were  carried  to  the  next 
court,  where  the  business  went  on  dur- 
ing their  deliberntions.  Bank  v.  Gil- 
mer, 116  N.  C.  684.  22  S.  E.  2;  State  v. 
Bullock,  63  N.  C.  570. 
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76.  South  Carolina  Code  Civ.  Proc. 
1902,  §27,  provides  that,  in  case  the 
business  of  the  court  of  general  ses- 
sions is  not  completed  at  the  time 
fixed  by  law  for  holding  the  court  of 
common  pleas,  the  presiding  judge  may 
adjourn  the  latter  court  until  the  court 
of  general  sessions  shall  have  been  con- 
cluded. Construed  in  State  V.  Hasty, 
76  S.  C.  105,  56  S.  E.  669. 

77.  U.  S.—Ex  parte  Harlan,  180 
Fed.  119.  Ala. — Forbus  v.  State,  158 
Ala.  41,  48  So.  592.  See  also  Farr  v. 
State,  135  Ala.  71,  33  So.  660.  Ind. 
Loesnitz  v.  Seelinger,  127  Ind.  422,  25 
N.  E.  1037,  26  N.  E.  8S7.  Kan.— In  re 
McClasky,  52  Kan.  34,  34  Pac.  459; 
In  re  Terrill,  52  Kan.  29,  34  Pac.  457, 
39  Am.  St.  Rep.  327.  Nev.— State  v. 
Roberts,  8  Nev.  239.  N.  Y.— People 
V.  Sullivan,  115  N.  Y.  185,  21  N.  E. 
1039;  People  v.  Bradwell,  2  Cow.  445. 
Okla. — American  Fire  Ins.  Co.  f.  Pappe, 
4  Okla.  110,  43  Pac.  1085;  In  re  Mc- 
Claskey,  2  Okla.  568,  37  Pac.  854. 
See  also  Collins  V.  State,  5  Okla.  Crim. 
254,  114  Pac.  1127;  Wilson  v.  State,  3 
Okla.  Crim.  714,  109  Pac.  289. 

A  showing  that  no  business  was 
transacted  until  some  days  after  the 
time  fixed  for  the  beginning  of  the 
term  does  not  show  that  the  term 
lapsed,  it  not  appearing  that  the  judge 
was  not  present.  State  v.  Maddock 
(Ore.),  115   Pac.  426. 

Effect  on  Pending  Cases. — The  fail- 
ure of  the  judge  to  attend  at  a  regu- 
lar or  special  term  does  not  operate 
to  dismiss  pending  cases,  but  they  are 
continued  until  the  next  term.  Ex 
parte  Driver,  51  Ala.  41. 

78.  Ark. — Street  v.  Reynolds,  63  Ark, 
1,  38  S.  W.  150;  Butler  v.  Williams,  48 
Ark.  227,  2  S.  W.  843.  Cal.— Norwood 
V.  Kenfield,  34  Cal.  329.  111.— Wight 
V.  Wallbaum,  .39  111.  554.  Ind.— Loes- 
nitz V.  Seelinger,  127  Ind.  422,  25  N.  E. 
1037,  26   N.   E.   887. 

Where  the  judge  fails  to  appear  and 
open  court,  and  there  is  no  adjourn- 
ment by  the  clerk  or  sheriff  as  author- 
ized bv  statute.  Myers  r.  East  Bench 
Irr.  Co..  32  Utah  215,  89  Pac.  1005. 

7g_     XJ.    S. — Ex    parte     Harlan,     180 


C0UBT8 


35 


Statutes  in  many  states  provide  for  an  adjournment  hy  the  clerk  or 
sheriff  under  such  circumstances,  or  that  court  shall  stand  adjourned 
for  a  specified  time  by  operation  of  law/" 

5.  Simultaneous  Sessions  of  Same  Court.  —  In  the  absence  of 
constitutional  or  statutory  authority,  not  more  than  one  court  in  the 
same  circuit  or  district  can  be  open  at  the  same  time.^^  In  some 
states  it  is  held  that,  if  the  statute  by  mistake  provides  for  two,  it 
rests  in  the  discretion  of  the  judge  which  he  will  hold,'^-  but  other 
courts  hold  to  the  contrary /^^ 

The  rule  is  not  violated  by  holding  a  session  in  one  county  during 
the  adjournment  of  a  term  in  another,^*  nor  where  one  court  is  not 
opened  until  after  the  other  has  adjourned,  though  both  are  in  session 
on  the  same  day.^^ 


Fed.  110;  SchofieM  v.  Horse  Springs 
Cattle  Co.,  65  Fed.  433.  Kan. — Union 
Pac.  E.  Co.  v.  Hand,  7  Kan.  380.  Miss, 
Palmer  v.  State,  73  Miss.  780,  20  So. 
156.  N.  Y.— People  v.  Sullivan,  115 
N.  Y.  185,  21  N.  E.  1039,  reversing  2 
N.  Y.  Supp.  135,  Okla.— 7?i  re  Dos- 
sett,  2  Okla.  369,  37  Pac.  1066.  Tex. 
Labadie   v.   Dean,  47   Tex.  90. 

80.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Ala. 
Forbus  V.  State,  158  Ala.  41,  48  So. 
592.  Cal.— People  v.  Sanchez,  24  Cal. 
7.  Colo.  — May  v.  People,  8  Colo.  210, 
6  Pac.  816.  Fla. — Webster  v.  State, 
49  Fla.  131,  38  So.  514;  Bass  v.  State, 
17  Fla.  685.  Kan.— State  v.  Hargis, 
84  Kan.  150,  113  Pac.  401.  Miss, 
Palmer  v.  State,  73  Miss.  780,  20  So. 
156.  Okla.— Collins  r.  State,  5  Okla. 
Crim.  254,  114  Pac.  1127;  Wilson  v. 
State,  3  Okla.  Crim.  714,  109  Pac.  289. 
Tex. — Garza  v.  State,  12  Tex.  App. 
261.  Va. — Langhorne  v.  Waller's  Exr., 
76  Va.  213. 

"Where  the  statute  provided  that  if 
the  judge  did  not  attend  on  the  first 
day  the  court  should  stand  adjourned 
to  the  second  day,  and  the  judge  had 
power  to  order  the  court  adjourned  to 
such  time  as  he  might  appoint,  it  was 
held  that  the  premature  adjournment 
by  order  of  the  judge  on  the  first  day 
until  the  third  day  did  not  cause  the 
term  to  lapse.  Webster  v.  State,  49 
Fla.  131,  38  So.  514. 

Will  lapse  unless  adjourned  by  the 
sheriff  or  clerk  in  the  manner  prescribed 
by  statute.  State  v.  Eoberts,  8  Nev. 
239. 

Though  the  statute  makes  it  the 
duty  of  the  sheriff  to  adjourn  the  court 
until  the  next  term  if  the  judge  does 


not  appear  on  the  fourth  day,  the  term 
will  not  lapse  if  the  sheriff  does  not 
in  fact  do  so.  McNeill  v.  McDuffie, 
119  N.  C.  336,  25  S.  E.  871;  Norwood 
V.  Thorp,  64  N.  C.  682. 

81.  Ark,— Eoberts  &  Sehaeffer  Co. 
V.  Jones,  82  Ark.  188,  101  S.  W.  165; 
Ex  parte  Williams,  69  Ark.  457,  65 
S.  W.  711;  Ex  parte  Jones,  49  Ark.  110, 
4  S.  W.  639;  Butler  v.  Williams,  48 
Ark.  227,  2  S.  W.  843;  Parker  v.  San- 
ders, 46  Ark.  229.  Fla. — Brock  v. 
Gale,  14  Fla.  523.  Ind.— Batten  v. 
State,  80  Ind.  394.  la.  —  Grable 
r.  State,  2  G.  Gr.  559.  Kan.— 7»i  re  Mil- 
lington,  24  Kan.  214.  Ore. — Baisley  v. 
Baisley,   15   Ore.  183,  13  Pac.  888. 

82.  Garland  v.  County  of  Custer,  5 
Mont.  579,  6  Pac.  24.  See  also  Brock 
V.  Gale,  14  Fla.  523,  14  Am.  Eep. 
356. 

83.  Batten  v.  State,  80  Ind.  394. 

84.  In  re  Dossett,  2  Okla.  369,  37 
Pac.  1066. 

Where  the  circuit  court  began  its 
term  on  October  20,  and,  though  al- 
lowed to  continue  in  session  for  two 
weeks,  adjourned  on  the  27th,  it  was 
held  that  a  term  of  the  common  pleas 
commenced  on  the  latter  date  was  not 
illegal  as  held  within  the  period  al- 
lowed by  law  for  holding  the  circuit 
court.  Swails  v.  Coverdill,  21  Ind. 
271. 

On  appeal  it  will  be  presumed  in 
favor  of  a  judgment  rendered  in  one 
county  after  the  time  fixed  for  the 
commencement  of  a  term  in  another 
that  the  latter  term  was  adjourned. 
Weaver  v.  Cooledge,  15  Iowa  244.  See 
also   infra,  III,   B,  8. 

85.  Session  on  the  same  day.     Per- 
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It  is  now  generally  provided  that  simultaneous  sessions  may  be 
lield  where  there  is  more  than  one  judge  authorized  to  hold  the  same.*^ 

6.  Business  That  May  Be  Transacted.  —  The  business  that  may  be 
transacted  at  a  particular  generaP^  or  speciaP^  term  depends  entirely 
on  the  statutes  and  rules  of  court  of  the  various  states. 

7.  Special  Terms.  —  a.  Definition  and  Nature.  —  A  special  term 
is  one  that  is  called  at  an  unusual  time  for  the  transaction  of  some 
particular  business.^^  It  is  a  distinct  entity  within  itself.^°  In  some 
states  the  regular  terms  in  each  county  of  each  circuit  are  made  spe- 
cial terms  for  all  the  other  counties  in  the  circuit.®^ 


due   V.    State,    134    Ga.    300,    67    S.    E. 
810. 

86.  See  the  constitutions  and  stat- 
utes of  the  various  states  and  the  fol- 
lowing cases:  U.  S. — United  States  v. 
Louisville  &  N.  E.  Co.,  177  Fed.  780; 
In  re  Stevenson,  125  Fed.  '843;  East 
Tenn.  Iron  &  Coal  Co.  v.  Wiggin,  15 
C.  C.  A.  510,  68  Fed.  446.  Ga.— Per- 
due V.  State,  134  Ga.  300,  67  S.  E.  810; 
King  V.  Sears,  91  Ga.  577,  18  S.  E. 
830;  Bone  v.  State,  86  Ga.  108,  12 
S.  E.  205.  111. — Wadhams  v.  Hotchkiss, 
80  111.  437.  Mont. — Garland  v.  County 
of  Custer,  5  Mont.  579,  6  Pac.  24.  Neb. 
Tippy  V.  State,  35  Neb.  368,  53  N.  W. 
208.  N.  M. — Territory  v.  Armijo,  14 
N.  M.  205,  89  Pac.  267.  N.  Y.— People 
V.  Warden  of  City  Prison,  117  App.  Div. 
154,  102  N.  Y.  Supp.  374.  Pa.— Car- 
roll V.  Com.,  84  Pa.  107.  Wash.— Hind- 
man  V.  Boyd,  42  Wash.  17,  84  Pac.  609. 
W.  Va. — First  Nat.  Bank  v.  Parsons, 
45  W.  Va.  688,  32  S.  E.  271. 

A  special  judge  appointed  to  try  a 
particular  case  and  the  regular  judge 
may  hold  court  at  the  same  time. 
Courtney  v.  State,  5  Ind.  App.  356,  32 
N.  E.  335. 

A  statute  authorizing  a  judge  of  the 
district  court  to  call  in  a  judge  of 
another  district,  and  providing  that 
both  may  hold  their  sessions  in  differ- 
ent rooms  at  the  same  time  is  not  un- 
constitutional. Bigcraft  v.  People,  30 
Colo.   298,   70   Pac.  417. 

A  constitutional  provision  that  terms 
should  be  held  by  "one  or  more  of 
the  judges"  of  a  certain  court  of  a 
specified  county  was  held  to  authorize 
a  statute  providing  that  two  or  more 
of  the  judges  of  said  court  might  each 
hold  a  different  branch  thereof  at  the 
same  time.  Cahill  v.  People,  106  111. 
621. 

87.  See  the  statutes  of  the  various 
states. 


At  a  general  term  both  civil  and 
criminal  business  may  be  disposed  of. 
Smedley  v.  Com.,  138  Ky.  1,  129  S.  W. 
547,  modifying  139  Ky.  767,  127  S.  W. 
485. 

Kentucky  St.  1903,  §964,  limiting 
criminal  and  penal  eases  to  three  terms 
a  year,  does  not  prevent  the  hearing 
of  civil  cases  at  any  term.  Though  no 
rule  or  order  in  conflict  with  the  stat- 
ute can  be  enforced  over  the  objec- 
tion of  a  party,  a  party  acquiescing 
in'  an  order  that  only  criminal  cases 
shall  be  heard  at  certain  terms  and 
only  civil  cases  at  certain  other  terms 
cannot  thereafter  object  to  such  a 
course.  Hill's  Admr.  v.  Penn  Mut. 
Life  Ins.  Co.,  120  Ky.  190,  85  S.  W. 
759. 

A  judgm.ent  rendered  against  an  ab- 
sconding defendant  at  a  term  at  which 
the  case  could  not  be  tried  without 
his  consent  was  held  to  be  merely  ir- 
regular and  not  to  be  void  on  col- 
lateral attack.  Horrigan  v.  Savannah 
Grocery  Co.,  126  Ga.  127,  54  S.  E. 
961. 

88.  See  III,  B,  7,  C,  infra. 

89.  A  term  appointed  by  the  pre- 
siding officer  or  officers,  held  at  an 
unusual  time,  for  the  transaction  of 
particular  business.  Wightman  v. 
Karsner,  20  Ala.  446. 

One  that  is  called  by  the  judge  under 
the  power  conferred  on  him  by  the 
statute.  Kingsley  V.  Bagby,  2  Kan. 
App.  23,  41  Pac.  991. 

90.  Peeples  v.  State,  46  Fla.  101,  35 
So.   223. 

Though  held  in  a  recess  between  a 
regular  and  an  adjourned  term.  Worth- 
ington  I'.  State,  134  Ga.  261,  67  S.  E. 
805. 

91.  Wisconsin  St.  1898,  §2424,  as 
amended  by  Laws  1905,  ch.  6,  p.  8,  con- 
strued  in   Emerson   v.   Huss,   127   Wis. 
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b.  Power  To  Call.  —  Subject  to  constitutional  limitations,  the  legis- 
lature may  provide  for  the  holding  of  special  terms,"^  and  may  confer 
power  on  the  court  or  judge  to  call  them.*^^  It  is  usual  to  confer  such 
power  on  the  judge  or  the  court,®*  or  on  the  governor  of  the  state.'*^ 

c.  Object  and  Purposes  of  Special  Terms,  and  Business  That  May 
Be  Transacted  Thereat.  —  The  purposes  for  which  a  special  term  may 
be  called,  and  the  business  that  may  then  be  transacted  thereat  depend 
upon  the  statutes  of  the  various  states."** 


215,   106  N.   W.   518;    State  v.   Bardon, 
103  Wis.  297,  79  N.  W.  226. 

Two  separate  general  terms  held 
successively  in  each  of  two  counties 
are  separate  and  distinct  special  terms 
in  a  third  county.  Emerson  v.  Huss, 
127  Wis.  215,  106  N.  W.  518. 

92.  State  f.  Davis,  88  S.  C.  204,  70 
S.  E.  417;  State  v.  Gallman,  60  S.  C. 
229,  60  S.  E.  682. 

See  the  statutes  of  the  various 
states. 

93.  Fla.— Bass  v.  State,  17  Fla.  6S5; 
Barber  v.  State,  13  Fla.  675.  Ohio. 
Merchant  v.  North,  10  Ohio  St.  251. 
Tex.— Hardin  V.  State,  38  Tex.  598. 

Such  a  statute  is  not  a  delegation  of 
legislative  power  to  the  courts.  Mcin- 
tosh V.  State,  56  Tex.  Crim.  134,  120 
S.  W.  455;  Ex  parte  Boyd,  50  Tex. 
Crim.  309,  96  S.  W.  1079. 

94.  See  the  statutes  of  the  various 
states  and  the  following  cases:  111. 
Mattingly  v.  Darwin,  23  111.  618.  Kan. 
Durand  v.  Higgins,  67  Kan.  110,  72 
Pac.  567.  Ky. — Banks  v.  Com.,  145 
Ky.  800,  141  S.  W.  380;  Penman  v. 
Com.,  141  Ky.  660,  133  S.  W.  540. 
S.  D.—In  re  Xelson,  19  S.  D.  214,  102 
N.  W.  885. 

Power  conferred  on  the  court  to 
call  special  terms  does  not  authorize 
the  judge  in  vacation  to  do  so.  Carter 
V.  Carter   (Mo.),  141   S.  W.  873. 

95.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Peo- 
ple V.  Neff,  191  N.  Y.  210,  83  N.  E. 
970;  People  v.  Gillette,  191  N.  Y.  107, 
•83  N.  E.  680;  People  v.  Shea,  147  N.  Y. 
78,  41  N.  E.  505;  People  v.  Valentine, 
131  N.  Y.  Supp.  733. 

The  power  of  the  governor  to  or- 
der special  terms  is  not  restricted  to 
instances  where  there  is  an  accumula- 
tion of  business,  nor  when  such  fact 
is  recited  as  a  reason  in  the  commission 
is  the  power  of  the  judge  restricted 
to  the  trial  of  indictments  found  before 
that   term.     Code    (X,   C.)    §913;    State 


r.  Register,  133  X.  C.  746,  46  S.  E. 
213;  State  r.  Turner,  119  X.  C.  841,  25 
S.  E.  810.  See  also  State  v.  Lewis, 
107  N.  C.  967,  12  S.  E.  457,  13  S.  E. 
247,  11  L.  E.  A.  105. 

96.  See  the  statutes  of  the  various 
states  and  the  following  eases:  U.  S. 
In  re  Stevenson,  125  Fed.  843.  Ky. 
Penman  v.  Com.,  141  Ky.  660,  133  S.  W. 
540.  Mo.— State  v.  Fulton,  152  Mo. 
App.  345,  13S  S.  W.  95. 

The  county  court  at  special  term  may 
vacate  the  office  of  sheriff  for  his  fail- 
ure to  give  bond.  Eenshaw  v.  Cook, 
129  Ky.  347,  111  S.  W.  377. 

When  Necessary.— Power  to  appoint 
special  terms  when  necessary  to  the 
prompt  and  efficient  administration  of 
justice  makes  the  judge  on  whom  it 
is  conferred  the  judge  of  such  neces- 
sity, and  his  decision  cannot  be  col- 
laterally attacked.  Mattingly  v.  Dar- 
win, 23  111.  618. 

Where   the   public   good   requires    it 

(Sand.  &  H.  Dig.  §1165),  as  where  there 
is  unfinished  business,  etc.  (Wilmans  v. 
Bordwell,   73   Ark.   41S,   84   S.   W.   474). 

Whenever  the  Business  Eequires  it! 
Kentucky   St.    1903,    §964. 

The  transfer  of  two  murder  eases  to 
a  court  by  change  of  venue  was  held 
to  be  such  an  emergency  as  to  justify 
the  calling  of  a  special  term  to  try 
them.  White  v.  Com.,  120  Ky.  178  85 
S.  W.  753.  ' 

The  court  of  appeals  will  not  inter- 
fere with  the  judgment  of  the  judge 
as  to  the  necessity  of  calling  a  special 
term.  Banks  v.  Com.,  145  Ky.  800  141 
S.  W.  380.  ' 

The  record  need  not  show  why  the 
calling  of  the  term  was  necessary. 
Banks  v.  Com.,  145  Ky.  800,  141  S  W 
380. 

For  the  Trial  of  Issues  of  Fact  in 
Criminal  Cases.— State  v.  Boucher,  8 
X.  D.  277,  78  X.  W.  988. 

For  the  Trial  of  Persons  Confined  in 
Jail.— Kirby's  Dig.  (Ark.)  §1532;  Beard 
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In  some  states  proceedings  had  at  a  special  term  held  during  the 
pendency  of  a  regular  term,  in  an  action  the  trial  of  which  was  com- 
menced at  such  regular  term,  will  be  deemed  to  have  been  had  at  or 
during  the  latter.^^ 

d.  Time  of  Holding  and  Duration.  —  A  special  term  may  ordinarily 
be  held  during  a  recess  of  the  general  term  and  before  the  latter  has 
been  finally  adjourned,"^  and,  in  some  jurisdictions,  may  be  held 
during  the  pendency  of  a  regular  term,""  or  after  it  has  intervened/ 

Lapse.  —  This  subject  has  been  treated  in  a  previous  section.- 

e.  Manlier  of  Calling.  —  Statutory  provisions  as  to  the  manner  of 
calling  special  terms  must  of  course  be  complied  with,'^  including  those 


V.  State,  79  Ark.  293,  95  S.  W.  995,  97' 
S.  W.  667. 

For  the  Purpose  of  Sentencing  One 
Convicted  of  Crime.  — May  be  called  in 
vacation  for  that  sole  purpose.  Ex 
parte  Boyd,  50  Tex.  Crim.  309,  96  S.  W. 
1079;  Ex  parte  Young,  49  Tex.  Crim. 
536,  95  S.   W.   98. 

That  the  execution  of  the  defend- 
ant's sentence  is  thereby  hastened  does 
not  make  the  calling  of  a  term  fo"r 
such  purpose  invalid  as  being  ex  post 
facto  as  to  him.  It  relates  to  mat- 
ters of  remedy  and  procedure  only. 
Ex  parte  Boyd,  50  Tex.  Crim.  309,  96 
S    W.  1079. 

97.  American  States  Security  Co.  v. 
Milwaukee  N.  E.  Co.,  139  Wis.  199,  120 
X.  W.  844,  citing  Frost  V.  Meyer,  137 
Wis.   255,   118   N.   W.  811. 

98.  State  v.  Mitchell,  127  Mo.  App. 
455,  105   S.  W.  655. 

A  judge  authorized  to  call  special 
terms  may  recess  a  regular  term  in 
one  county  of  his  district  and  hold  a 
special  term  in  an  adjoining  county 
thereof.  Elliott  r.  State,  58  Tex.  Crim. 
200  125  S.  W.  568;  Mcintosh  v.  State, 
56   Tex.   Crim.   134,  120   S.   W.  455. 

99.  Williams  V.  State,  147  Ala.  10, 
41  So.  992. 

That  *  special  term  was  organized  at 
a  period  covered  by  the  regular  one 
was  held  not  to  necessarily  render  it 
invalid.  Young  V.  State,  170  Ala.  71, 
54  So.  166. 

The  governor  may  call  an  extraor- 
dinary court  of  oyer  and  terminer  to 
be  held  on  the  same  day  as  the  regu- 
lar court,  there  being  no  limitation  as 
to  time  in  the  statute  conferring  the 
power  on  him.  People  l".  Shea,  147 
X.  Y.   78,  41   N.   E.  505. 

Where  there  is  more  than  one  judge, 
a  special   term   may   be   held   though   a 
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regular  term  is  in  session  in  the  same 
district.  In  re  Stevenson,  125  Fed. 
843;  Mumzesheimer  v.  Fairbanks  &  Co., 
82  Tex.  351,  18  S.  W.  697. 

A  judge  holding  a  regular  term  in 
one  county  in  his  district  may  call  in 
another  judge  to  hold  a  special  term 
in  another  county  of  said  district  at 
the  same  time.  Mumzesheimer  v.  Fair- 
banks &  Co.,  82  Tex.  351,  18  S.  W. 
697. 

For  the  purpose  of  completing  the 
trial  of  a  pending  case  the  court  may 
order  a  special  term  to  be  held  at  a 
time  fixed  for  the  commencement  of  a 
regular  term,  notwithstanding  a  statu- 
tory provision  that  special  terms  shall 
not  interfere  with  regular  ones.  Sam- 
uels V.  State,  3  Mo.  68. 

1.  May  appoint  a  special  term  be- 
vond  the  regular  t6rm.  Mattingly  v. 
Darwin,   23  111.   618. 

A  special  term  was  not  void  as  held 
at  the  time  fixed  for  the  holding  of 
court  in  another  county,  where  the 
statute  required  the  latter  court  to 
be  held  the  week  before  the  special 
term  was  held  and  it  had  adjourned 
before  the  special  term  met.  Peoples 
f.  State,  46  Fla.  101,  35  So.  223. 

On  appeal  it  will  be  presumed  in  sup- 
port of  a  judgment  of  conviction  at  a 
special  term  held  after  the  time  fixed 
for  holding  a  regular  term  in  another 
county  that  the  latter  had  been  ad- 
journed before  the  former  was  held. 
Williams  v.  State,  147  Ala.  10,  41  So. 
992. 

2.  See  III,  B,  4,  s%ipra. 

3.  See  the  statutes  of  the  various 
states  and  the  following  cases:  State 
r.  Myers,  198  Mo.  225,  94  S.  W.  242; 
State  r.  Fulton,  152  Mo.  App.  345,  133 
S.   W.   95. 
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as  to  the  form  and  contents  of  the  order,*  and  the  necessity  and  man- 
ner of  giving  notice.^  In  the  absence  of  statute  no  particular  form 
or  manner  is  essential,**  and  any  form  of  words  indicating  the  pur- 
pose of  the  judge  to  call  such  a  term  and  clearly  conveying  that  idea 
is  sufficient/ 

A  misnomer  in  such  case  is  immaterial  and  does  not  affect  the 
validity  of  the  term,  or  deprive  it  of  its  character  as  a  special  one.* 

8.  Adjournment  and  Adjourned  Terms.  —  a.  Definition  and  Xa- 
ture.  —  To  constitute  an  adjourned  term  there  must  be  either  a  reg- 
ular or  a  special  term  in  session,  and  the  business  of  that  term 
delayed,  postponed,  or  put  off  until  some  more  convenient  time.®  An 
adjourned  term  can  have  no  higher  legality  than  the  original  term  of 
which  it  is  an  incident. ^° 

Adjourned  sessions  or  terms  are  continuations  and  parcel  of  the 
regular  term,^^  and  the  proceedings  then  had  will  be  considered  as 


4.  See  the  statutes  of  the  various 
states  and  the  cases  hereunder.  Toler 
V.  Com.,  94  Ky.  529,  23  S.  W.  347. 

The  order  must  recite  every  juris- 
dictional fact  authorizing  the  calling 
of  a  special  term.  Beard  v.  State,  79 
Ark.   293,  9.5   S.  W.   995,  97   S.  W.  667. 

Proceedings  at  a  special  term  which 
was  held  without  the  proper  order  be- 
ing entered  upon  the  record  were  held 
to  be  coram  non  judice  and  void.  Dunn 
V.   State,   2   Ark.   229,   35   Am.   Dec.   54. 

In  the  absence  of  competent  evidence 
to  the  contrary,  on  appeal  from  a  judg- 
ment of  conviction  every  presumption 
will  be  indulged  in  favor  of  the  regu- 
larity and  validity  of  the  order  for  a 
special  term.  White  r.  Com.,  120  'Ky. 
178,  85  S.  W.  753. 

5.,  See  the  statutes  of  the  various 
states  and  the  following  cases:  Mason 
f.  State,  168  Ala.  48,  53  So.  153;  Mc- 
Millan v.  City  of  Gadsden,  39  So.  569; 
Penman  v.  Com.,  141  Ky,  660,  133 
S.  W.  540. 

In  Kentucky  a  special  term  may  be 
called  in  vacation  by  notice  signed  by 
the  judge  and  posted  at  the  court 
house  door  for  10  days  before  the  spe- 
cial term  is  held.  Ky.  St.  1903,  §964. 
Jett  V.  Com.  (Ky.)/85  S.  W.  1179; 
White  V.  Com.,  120  Ky.  178,  85  S.  W. 
753. 

6.  Adjourning  to  a  day  certain  on 
the  termination  of  the  term  is  tanta- 
mount to  ordering  a  special  session  on 
that  day,  though  no  formal  order  call- 
ing such  session  is  made.  In  re  Stev- 
enson. 125  Fed.  843. 

7.  Peeples  v.   State,  46  Fla.   101,   35 


So.    223;    Mattingly    r.    Darwin,   23    III. 
618. 

8.  Calling  it  an  adjourned,  or  post- 
poned, or  regular  term.  Peeples  v. 
State,  46  Fla.  101,  53  So,  223;  Mat- 
tingly V.  Darwin,  23  111.  618. 

9.  Kingslev  v.  Bagby,  2  Kan.  App. 
23,  41  Pac.  991. 

Where  the  sheriff  announced  the 
opening  of  court,  and  the  presiding 
judge  immediately  announced  that  no 
term  of  court  would  be  held,  it  was 
held  that  the  court  had  not  met  and 
adjourned,  but  that  it  had  never  con- 
vened. Farr  v.  State,  135  Ala.  71,  33 
So.    660. 

10.  Where  at  a  regular  term  an 
adjournment  was  taken  until  a  speci- 
fied date,  and  before  said  date  the 
statute  authorizing  the  regular  term 
was  repealed,  it  was  held  that  sucn 
adjourned  term  could  not  be  legally 
held  at  the  time  fixed.  Domingues  v. 
Domingues,  4  Cal.  186. 

11.  U.  S.— Mechanics '  Bank  v.  With- 
ers, 6  Wheat.  106,  5  L.  ed.  217;  State 
r.  Charlotte  Harbor  Phosphate  Co.,  70 
Fed.  883,  17  C.  C.  A.  472.  Ala.— Em- 
rich  r.  Gilbert  Mfg.  Co.,  138  Ala.  316, 
35  So.  322;  Hundlev  r.  Yonge,  69 
Ala.  89;  Van  Dvke  r.  State,  22  Ala.  57. 
Cal.— People  r.'  Ah  Ying,  42  Cal.  18. 
Conn. — Leavenworth  r.  Marshall,  19 
Conn.  1.  la. — State  r.  Peterson,  67 
Iowa  564.  25  X.  W.  780.  Kan.— State 
V.  ^Nrontffomerv.  8  Kan.  351;  Kingslev 
r.  Bagbv.  2  Kan.  App.  23,  41  Pac. 
991.  Ky.  —  Wilson  r.  Linville.  93 
Kv.  254,  19  S.  W.  739.  Mass. 
Com.      V.      Sessions      of       Xorfolk,       5 
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the  proceedings  of  the  term  so  adjourned.^-  An  adjournment  stops 
the  business  of  the  court,  but  does  not  necessarily  abridge  the  term.^^ 

b.  Power  To  Adjourn.  —  Except  as  modified  or  abridged  by  stat- 
ute,^* all  courts  have  power  to  adjourn  their  sittings  from  day  to  day, 
or  to  a  distant  day.^^ 

In  the  absence  of  a  statutory  provision  to  the  contrary/*'  a  regular 


Mass.  435.  Mo. — Eose  v.  Kansas  City, 
128  Mo.  135,  30  S.  W.  518;  State  v. 
Hannibal  &  St.  J.  E.  Co.,  101  Mo.  136, 13 
S.  W.  505;  Higgins  v.  Eansdall,  13  Mo. 
205;  State  v.  Mitchell,  127  Mo.  App. 
455,  105  S.  W.  655;  Fannon  v.  Plum- 
mer,  30  Mo.  App.  25.  Ohio.— Harris 
V.  Gest,  4  Ohio  St.  470.  Okla.— in  re 
Dossett,  2  Okla.  369,  37  Pac.  1066. 
Utah. — Myers  v.  East  Bench  Irr.  Co., 
32  Utah  215,  89  Pac.  1005. 

Where  the  chancellor  directed  the 
clerk  on  the  opening  of  the  regular 
term  to  adjourn  the  court  until  a  spe- 
cified day,  the  term  held  on  the  latter 
date  pursuant  to  such  adjournment  was 
an  adjourned  and  not  a  special  term. 
First  Nat.  Bank  v.  Bloch  &  Co.,  82 
Miss.  197,   33   So.  849. 

Where  the  business  to  he  transacted 
is  not  limited  by  the  order  of  adjourn- 
ment, the  court  has  the  same  authority 
and  jurisdiction  as  if  no  adjournment 
had  been  had.  Hundley  v.  Yonge,  69 
Ala.  89. 

The  same  is  true  where  the  sheriff 
adjourns  the  term  under  order  of  court. 
Nickey  v.  Leader,  235  Mo.  30,  138  S.  W. 
18. 

12.  Dunn  v.  State,  2  Ark.  229,  35 
Am.  Dec.  54. 

13.  Batten   v.   State,   80   Ind.   394. 

14.  A  statute  providing  that  the 
supreme  court  should  fix  the  times 
when  terms  of  the  district  should  be 
held  was  held  not  to  deprive  the  lat- 
ter court  of  power  to  hold  adjourned 
sessions.  Bidwell  v.  Love,  24  Okla. 
549,  98  Pae.  425;  In  re  Dossett,  2  Okla. 
369,  37  Pac.  1066. 

A  statute  authorizing  an  adjourn- 
ment from  day  to  day  does  not  pre- 
vent an  adjournment  to  a  distant  day. 
Mann  v.  Mercer  County  Court,  58  W. 
Va.  651,  52  S.  E.  776. 

15.  IT.  S.— Mechanics'  Bank  v.  With- 
ers, 6  Wheat.  106,  5  L.  ed.  217;  State 
V.  Charlotte  Harbor  Phosphate  Co.,  70 
Fed.  883,  17  C.  C.  A.  472.  Ala.— Hund- 
ley V.  Yonge,  69  Ala.  89.  Ark. — Dunn 
V.  State,  2  Ark.  229,  35  Am.  Dec.  54. 
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Ga. — Buchanan  v.  State,  118  Ga.  751, 
45  S.  E.  607;  Cribb  v.  State,  118  Ga. 
316,  45  S.  E.  396.  la.— /«,  re  Hunter's 
Estate,  84  Iowa  388,  51  N.  W.  20.  Kan. 
Kingsley    v.    Bagby,    2    Kan.    App.    23, 

41  Pac.  991.  Ky.— Wilson  v.  Linville, 
93  Ky.  254,  19  S.  W.  739.  La.— Brown 
V.  Louisiana  &  N.  W.  Co.,  118  La.   87, 

42  So.  656.  Mo, — Higgins  v.  Eansdall, 
13  Mo.  205;  State  v.  Mitchell,  127  Mo. 
App.  455,  105  S.  W.  655.  Neb.  — Eus- 
sell  V.  State,  77  Neb.  519,  110  N.  W. 
380.  Ohio. — Harris  v.  Gest,  4  Ohio  St. 
470.  Pa. — Horton  &  Heil  v.  Miller, 
38  Pa.  270.  W.  Va.~Mann  v.  Mercer 
County  Court,  58  W.  Va.  651,  52  S.  E. 
776. 

A  court  has  inherent  power  to  ad- 
journ from  day  to  day  as  long  as  it 
is  necessary  to  finish  the  business 
legitimately  before  it,  unless  by  some 
statute  its  existence  is  sooner  brought 
to  a  close.  People  v.  Sullivan,  115 
N.  Y.  185,  21  N.  E.  1039;  People  v. 
Warden  of  City  Prison,  102  N.  Y.  Supp. 
374. 

16.  Where  the  statute  authorized  the 
judge,  for  sufficient'  cause,  to  adjourn 
a  term  before  it  was  begun,  it  was 
held  that  such  an  adjournment  for  the 
purpose  of  completing  the  trial  of  a 
criminal  case  or  disposing  of  the  busi- 
ness before  the  court  in  another  county 
was  proper.  State  v.  Peterson,  67  Iowa 
564,  25  N.  W.  780;  State  v.  Stevens, 
67  Iowa  557,  25  N.  W.  777. 

The  death  of  a  prominent  member  of 
the  bar  is  not  such  a  cause  as  will 
legally  authorize  the  judge  in  vacation 
to  adjourn  the  term  of  court.  Civ.  Code 
(Ga.)'  1895,  §§4342,  4344;  Frank  &  Co. 
V.   Horkan,   122    Ga.    38,   49    S.    E.    800. 

A  regular  term  of  the  superior  court 
cannot  be  adjourned  by  the  judge  in 
vacation,  by  an  order  which  fails  to 
show  that  tlie  adjournment  is  rendered 
necessary  by  the  sickness  of  himself 
or  his  family,  or  other  unavoidable 
cause.  Martin  v.  Scott,  118  Ga.  149, 
44  S.  E.  974;  Hoye  v.  State,  39  Ga. 
718. 
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term  cannot  be  adjourned  or  postponed  before  the  time  fixed  by  law 
for  its  commencement.^^ 

Who  May  Exercise.  —  The  opening  and  adjournment  of  court  are 
judicial  functions  which  cannot  be  exercised  by  ministerial  officers  of 
the  court/*  in  the  absence  of  statutory  authority.^^ 

c.  Time  to  Which  Adjournment  May  Be  Taken.  —  The  question  as 
to  when  and  for  how  long  a  particular  term  will  be  adjourned  is 
largely  discretionary  with  the  judge,  and  his  action  will  not  be  inter- 
fered with  except  on  a  clear  showing  of  abuse.-*' 

In  most  jurisdictions  an  adjournment  may  be  taken  over  an  inter- 
vening regular  term,  or  to  a  time  beyond  that  fixed  for  its  commence- 
ment.-^    In  some  states,  however,  such  an  adjournment  is  not  per- 


17.  Mattingly  v.  Darwin,  23  111. 
618. 

Where  the  judge,  by  an  order  that 
is  illegal  because  made  in  vacation, 
adjourns  the  regular  term,  he  has  no 
power  to  compel  any  party  to  go  to 
trial  before  him.  In  a  civil  case  the 
irregularity  is  waived  by  going  to  trial 
without  objection,  but  in  a  criminal 
case  the  contrary  is  true,  and  it  may 
be  taken  advantage  of  even  after  ver- 
dict. Martin  f.  Scott,  118  Ga.  149,  44 
S.  E.  974;  Hoye  v.  State,  39  Ga.   718. 

18.  U.  S.— See  Ex  -parte  Harlan,  180 
Fed.  119.  Kan.— //I  re  McClaskey,  52 
Kan.  34,  34  Pac.  459;  In  re  Terrill,  52 
Kan.  29,  34  Pac.  457.  Okla.— Looka- 
baugh  V.  Okeene  Hardware  &  Imple- 
ment Co.,  25  Okla.  474,  106  Pac.  844; 
In  re  McClaskey,  2  Okla.  568,  37  Pac. 
854.  Wis.— State  v.  McBain,  102  Wis. 
431,  78  N.  W.  602. 

The  judge  cannot  confer  such  power 
on  the  clerk  and  the  sheriff.  Wight 
V.   Wallbaum     39   111.   554. 

19.  See  the  statutes  of  the  various 
states  and  the  following  cases: 

Cal. — People  v.  Sanchez,  24  Cal.  17; 
Thomas  v.  Fogarty,  19  Cal.  644.  Kan. 
Union  Pac.  R.  Co.  v.  Hand,  7  Kan.  380. 
Mo.— Stovall  V.  Emerson,  20  Mo.  App. 
322.  Wis.— State  v.  McBain,  102  Wis. 
431,  78  N.  W.  602. 

The  district  judge  of  the  federal 
court  in  the  Indian  Territory  in  case 
of  sickness  or  for  other  sufficient  rea- 
son was  held  to  have  power,  under  his 
general  authority  to  fix  the  times  for 
holding  court  in  his  district,  to  direct 
the  marshal  to  open  and  adjourn  any 
regular  term  of  court  to  such  reason- 
able time  as  should  seem  to  such  judge 
proper.  Gardner  v.  United  States,  5 
Ind.  Ter.  150,  82  S.  W.  704. 


20.  The  sessions  or  sittings  of  a 
court  during  term  are  entirely  within 
the  discretion  and  control  of  the  court, 
and  its  orders  with  respect  thereto  may 
be  altered,  revoked  or  annulled  from 
time  to  time  as  the  exigencies  of  the 
business  to  be  transacted  may  require. 
Labadie  v.  Dean,  47  Tex.  90. 

"After  the  term  of  a  court  has  been 
regularly  opened  upon  the  day  pro- 
vided by  law,  the  question  how  long 
it  shall  remain  open,  to  what  day  it 
shall  be  adjourned,  and  whether  and 
how  often  it  shall  be  opened  for  inci- 
dental business  after  the  regular  busi- 
ness of  the  term  has  been  concluded, 
is  a  matter  which  rests  in  the  discre- 
tion of  the  presiding  judge."  United 
State  V.  Pitman,  147  U.  S.  669,  13  Sup. 
Ct.  425,  37  L.  ed.  324;  Marvin  v.  United 
States,  45  Ct.  CI.  528;  Owen  v.  United 
States,  41  Ct.  CI.  69. 

Mandamus  was  refused  to  compel  a 
judge  to  reconvene  a  term  adjourned 
without  trying  a  pending  case.  Stock- 
well  V.  Crawford  (N.  D.),  130  N.  W. 
225. 

21.  U.  S.— Walker  v.  Moser,  117 
Fed.  230,  54  C.  C.  A.  262;  State  v. 
Charlotte  Harbor  Phosphate  Co.,  70 
Fed.  883,  17  C.  C.  A.  472.  Ark.-Gal- 
breath  v.  Mitchell,  32  Ark.  278.  Cal. 
Talbert  v.  Hopper,  42  Cal.  397;  People 
V.  Ah  Ying,  42  Cal.  18.  la.— 7n  re 
Hunter's  Estate,  84  Iowa  388,  51  N.  W. 
20.  Kan.— State  v.  Crilly,  69  Kan.  802, 
77  Pac.  701;  State  v.  Rogers,  56  Kan. 
362,  43  Pac.  256;  State  v.  Montgomery, 
8  Kan.  351,  Neb,— Tippy  v.  State,  35 
Neb.  368,  53  N.  W.  208.  Okla.— Bid- 
well  V.  Love,  24  Okla.  549,  98  Pac. 
425;  Logan  v.  Brown,  20  Okla.  334, 
95  Pac.  441;  In  re  Dossett,  2  Okla.  369, 
37    Pac.    1066.     Tenn.— Cheek   v.   Mer- 
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mitted,^^  or  is  not  permitted  wliere  the  two  terms  are  of  like  character.-^ 
d.  Manner  of  Effecting  Adjournment.  —  An  adjournment  is  ordi- 
narily effected  by  an  announcement  to  that  effect  by  the  court  from 
the  bench  and  an  entry  of  the  fact  of  adjournment  in  the  record.-* 
Whether  Final  or  Temporary.  —  In  some  jurisdictions  an  adjournment 
is  deemed  a  final  adjournment  for  the  term  unless  there  is  some  pro- 
vision in  the  order  itself,  or  by  statute,  that  the  court  shall  reconvene 
for  the  transaction  of  business.-^  In  others  an  adjournment  will  not 
be  deemed  final  unless  the  order  contains  words  showing  that  such 


chants  Nat.  Bank,  9  Heisk.  489.  Wyo. 
In  re  MacDonald,  4  Wyo.  150,  33  Pac. 
18;  Stirling  v.  Wagner,  4  Wyo.  5,  31 
Pac.  1032,  32  Pac.  1128. 

A  judge  assigned  to  hold  terms  of 
court  in  two  counties  may  adjourn  court 
in  the  first  to  a  time  after  that  fixed 
for  the  convening  of  the  second  and 
then  adjourn  the  second  to  a  time 
after  that  fixed  for  holding  the  ad- 
journed term  in  the  first.  State  V.  Van 
Anken,  98  Iowa  674,  68  N.  W.  454. 

"Where  a  judge  having  statutory 
authority  to  appoint  an  adjourned 
term  of  court,  does  make  an  order  in 
term-time  for  holding  an  adjourned 
term,  causes  notice  of  such  adjourned 
term  to  be  given,  appears  at  the  time 
appointed  and  opens  court,  the  proceed- 
ings at  such  an  adjourned  term  are 
not  void,  although  held  at  a  time  when 
,  another  court  of  the  same  circuit 
might  have  been  in  session  under  the 
statute,  and  was  in  session,  presided 
over  by  a  special  judge."  In  such 
case  "the  failure  of  defendant  to  ob- 
ject at  the  trial  was  a  waiver  of  all 
questions  as  to  the  regularity  of  the 
proceedings  at  the  adjourned  term." 
Snurr  f.  State,  105  Ind.  125,  4  N.  E. 
445. 

Failure  to  object  at  the  time  the  or- 
der for  holding  the  adjourned  term 
was  made  is  a  waiver  of  the  objec- 
tion, there  being  color  of  authority  for 
holding  the  adjourned  term.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Power,  119 
Ind.  269,  21  N.  E.  751.  See  also  infra, 
III,  5. 

22.  Cannot  adjourn  to  the  day  fixed 
for  the  commencement  of  the  regular 
term  in  another  county  in  the  same 
district,  and  such  attempted  adjourn- 
ment is  void  thoujih  a  judgro  pro  tern. 
is  chosen  to  preside  over  the  regular 
term.      In  re   Millington,   24   Kan.   214. 

23.  Where    the    regular    terms    are 
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fixed  by  statute  to  commence  at  definite 
times,  and  all  cases  continued  in  the 
court  go  from  one  term  to  another  in 
regular  succession,  the  court  cannot, 
except  by  consent,  adjourn  to  a  time 
beyond  the  commencement  of  another 
term  of  the  same  character  in  the  same 
county.  A  criminal  term  may,  how- 
ever, be  continued  beyond  and  be  in 
existence  after  the  commencement  of 
a  regular  civil  term  in  the  same  coun- 
ty, and  vice  versa.  Jaques  v.  Bridge- 
port Horse  E.  Co.,  43  Conn.  32.  See 
also  III,  B,  5,  supra. 

24.  Worthington  v.  State,  134  Ga. 
261,  67  S.  E.  805. 

The  judge  may  fix  the  date  of  the 
adjourned  session  by  oral  order  in  open 
court.  It  is  the  duty  of  the  clerk  to 
note  such  oral  order  on  the  minutes, 
but  his  failure  to  do  so  does  not  in- 
validate the  adjourned  session,  and  the 
minutes  may  be  corrected  nunc  pro  tunc. 
Buchanan  v.  State,  118  Ga.  751,  48  S.  E. 
607;  Cribb  V.  State,  118  Ga.  316,  45 
S.  E.  396. 

25.  Where  the  order  fixes  no  time 
for  reconvening.  Baker  v,  Newton,  27 
Okla.  436,  112  Pac.  1034;  Irwin  v.  Ir- 
win, 2  Okla.  180,  37  Pac.  548. 

A  recital  in  the  record  that  court 
"continued  in  session  during  the  day 
when  it  adjourned,"  was  held  to  show 
a  final  adjournment.  Marengo  Savings 
Bank  v.  Byington,  135  Iowa  151,  112 
N.  W.  192. 

An  adjournment  "subject  to  call'* 
is  a  final  adjournment.  Myers  v.  East 
Bench  Irr.  Co.,  32  Utah  215,  89  Pac. 
1005. 

In  California  the  superior  courts 
have  no  terms,  and  the  statute  spe- 
cifically provides  that  adjournments  of 
that  court  from  day  to  day  or  time  to 
time  are  to  be  construed  as  recesses, 
and  shall  not  prevent  the  court  from 
sitting  at   any  time.     Code  Civ.  Proc, 
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was  the  intention,-*'  and  a  mere  failure  to  fix  the  time  for  reconvening 
does  not  put  an  end  to  the  term,-^  an  unbroken  chain  of  adjournments 
not  being  essential."^ 

That  an  intervening  special  term  is  adjourned  siyie  die  does  not 
operate  to  adjourn  sine  die  a  regular  term  previously  adjourned  to  a 
particular  day.-^ 

e.  Reconvening  After  Adjournment.  —  That  court  is  opened  on 
the  day  to  which  adjournment  is  taken  before  the  hour  fixed  in  the 
order  of  adjournment  has  been  held  not  to  vitiate  the  proceedings, 
in  the  absence  of  a  showing  of  prejudice.^° 

C.  Recess.  —  Recesses  of  a  court  which  has  no  terms  are  the  times 
when  it  is  not  actually  engaged  in  business.^^ 

A  court  cannot  take  a  recess  until  after  it  has  been  organized.^- 

A  recess,^^  or  adjournment  from  day  to  day  during  the  term,  for 


§74.    I7i  re  Gannon,  69  Cal.  541,  11  Pac. 
240. 

26.  In  the  absence  of  the  words 
"sine  die,"  or  other  equivalent  expres- 
sion in  an  order  of  adjournment,  it 
will  be  presumed  in  favor  of  a  court 
of  general  jurisdiction  that  the  term 
continued  until  the  time  appointed  by 
law  for  the  holding  of  the  next  term. 
Ex  imrie  Harrell,  57  Ore.  95,  110  Pac. 
493;  Deering  v.  Quivey,  26  Ore.  556, 
38  Pac.  710. 

In  view  of  a  statutory  provision  that 
the  courts  should  be  always  in  session 
except  for  jury  trials  it  was  held  that 
an  order  "that  the  court  do  now  ad- 
journ until  court  in  course"  was  an 
adjournment  of  the  court  and  not  of 
the  term^  though  the  judge  probably 
intended  the  contrary,  and  that  to  ad- 
journ the  term  it  was  necessary  to 
particularly  mention  it,  or  at  least 
definitely  indicate  it  in  the  order  of 
adjournment.  Henry  i\  Lincoln,  Lucky 
&  Lee.  Mining  Co.  (X.  M.),  85  Pac. 
1043. 

27.  Does  not  forfeit  the  right  to  re- 
convene at  anv  time.  JEx  parte  Har- 
lan, 180  Fed.  li9. 

When  legally  opened,  a  term  con- 
tinues until  terminated  by  an  afBrma- 
tive  act  or  by  the  commencement  of 
a  new  term.  Ex  parte  Harrell,  57  Ore. 
93.   no  Pac.   493. 

The  Wisconsin  statute  (Eev.  St. 
1898.  §2572)  declares  that  no  omission 
to  adiourn  from  day  to  day  previous 
to  final  adjournment  shall  vitiate  any 
proceedings  in  court.  Under  this  it 
has  been  held  that  a  terra  does  not 
end  by  failure  to  adjourn  to  a  specific 
time,  but  once  commenced  it  continues 


until  terminated  by  an  affirmative  ju- 
dicial act  or  the  commencement  of  a 
new  term.  Cooper  v.  Granger,  129  Wis. 
50,  108  N.  W.  193,  citing  State  ex  rel 
Barber  v.  McBain,  102  Wis.  431,  78 
X.   W.   602. 

Holding  the  Term  Open. — An  order 
may  be  made  that  the  term  be  "held 
open,"  the  effect  being  merely  that 
the  adjournment  is  to  a  time  to  be 
fixed  in  the  future  according  to  the 
exigencies  of  business.  State  v.  Mc- 
Bain, 102  Wis.  431,  78  X.   W.   602. 

28.  Ex  parte  Harlan,   180    Fed.   119. 
By   Statute.— State     v.     McBain,    102 

Wis.  431,   78  X.  W.  602. 

29.  State  v.  Kiddle,  179  Mo.  287,  78 
S.  W.  606. 

30.  Where  court  adjourned  until  10 
o'clock  on  a  particular  day,  but  on 
that  daj'  opened  court  and  entered 
judgment  before  said  time,  it  was  held 
that  such  judgment  was  not  void  or 
so  irregular  as  to  be  subject  to  be  set 
aside  in  the  absence  of  a  showing  of 
surprise  or  prejudice.  Eichardson  v. 
Beldam,   18   111.   App.   527. 

31.  Falltrick  v.  Sullivan,  119  Cal. 
61.3,  51  Pac.  947;  In  re  Gannon,  69 
Cal.  541,  11  Pac.  240. 

32.  Forbus  v.  State,  158  Ala.  41,  48 
So.  592. 

33.  A  written  order  by  a  judge  of  a 
circuit  court  directing  the  clerk  to  en- 
ter judgment  (Mayor,  etc.  of  Frost- 
burg  r.  Tiddy,  63  Md.  514),  or  denying 
a  motion  for  a  new  trial  (Hays  v.  Phil- 
adelphia, W.  &  B.  R.  Co.,  99  Md.  413, 
58  Atl.  439),  mav  be  made  in  recess 
(Code   Pub.    Gen.  "^Laws,    art.    26,    §37). 

A  motion  for  a  new  trial  may  be 
filed  in   the  recess  as  well   as  in  open 
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rest  and  refreshment,^*  does  not  altogether  suspend  the  functions  of 
the  court. 

D.  Vacation.  —  1.  Definition  and  Distinctions.  —  Vacation  is  the 
interval  between  the  end  of  one  term  and  the  beginning  of  another,^^ 
and  is  to  be  distinguished  from  intervals  during  the  term  when  the 
court  is  not  in  session.^^ 

2.  Powers  of  Courts  and  Judges  in  Vacation.  —  Powers  conferred 
on  the  court  cannot  be  exercised  by  a  judge  in  vacation,^^  and  orders 


court.     King  v.   Sears,   91   Ga.   577,   18 
S.  E.  830. 

34.  The  court  may  receive  a  verdict 
after  adjournment  for  the  day.  Bar- 
rett V.  State,  1  Wis.  175. 

A  bail-bond  taken  by  the  judge 
after  adjournment  for  the  day  is  valid. 
State  V.  Byermann,  172  Mo.  294,  72 
S.  W.  539. 

35.  Ala. — Ex  parte  Branch  &  Co.,  63 
Ala.  383;  Cullum  v.  Casey  &  Co.,  1  Ala. 
351.  Fla.— Peeples  v.  State,  46  Fla.  101, 
35  So.  223.  Mass. — Brayman  v.  Whit- 
comb,  134  Mass.  525.  Mo.— Hadley  v. 
Bernero,  97  Mo.  App.  314,  71  S.  W. 
451. 

A  confession  of  judgment  before-  the 
clerk  on  the  day  fixed  by  law  for  the 
commencement  of  the  term,  but  before 
the  court  actually  began  its  session  on 
that  day  was  held  to  be  in  vacation 
and  hence  to  be  valid.  Brown  v.  Hume, 
16  Gratt.  (Va.)  456. 

In  State  v.  Derkum,  27  Mo.  App.  628, 
the  word  was  construed  as  having  this 
meaning,  notwithstanding  a  statutory 
provision  that  the  words  "in  vaca- 
tion" should  be  construed  to  include 
any  adjournment  for  more  than  one  day 
unless  such  a  construction  would  be 
plainly  repugnant  to  the  intent  of  the 
legislature. 

36.  U.  S.— See  Harrison  v.  German- 
American  Fire  Ins.  Co.,  90  Fed.  758. 
Mass. — Brayman  v.  Whitcomb,  134 
Mass.  525.  Mo. — Hadley  v.  Bernero, 
97  Mo.  App.  314,  71  S.  W.  451. 

In  Conkling  v.  Eidgely  &  Co.,  112 
111.  36,  it  was  held  that  though  the 
word  vacation,  as  used  in  a  statute 
authorizing  the  confession  of  judgment 
in  vacation,  did  not  include  all  the 
time  when  the  court  was  not  in  ses- 
sion, or  the  time  of  adjournment  from 
day  to  day,  it  would  include  an  in- 
terval of  thirty-two  days  over  which 
the  court   adjourned. 

In  Vermont  there  is  a  vacation  in 
chancery,   though   the   court   is   always 
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open  for  business  for  all  purposes  and 
does  not  in  fact  finally  adjourn,  /n  re 
Murphy,  73  Vt.  115,  50  Atl.  817;  Sturges 
V.  Knapp,  38  Vt.  540. 

See  also  III,  C,  supra. 

37.  Carr  v.  State,  93  Ark.  585,  122 
S.  W.  631. 

A  justice  in  vacation  is  not  the 
court.  Mitchell  v.  Emmons,  104  Me. 
76,  71  Atl.   321. 

A  statute  authorizing  "the  court," 
upon  overruling  a  motion  for  a  new 
trial  to  enter  a  judgment  as  of  a  former 
term  confers  no  authority  upon  a 
judge  in  vacation  to  do  so,  "the  court" 
meaning  the  court  held,  whether  by 
one  or  more  judges,  at  a  term  estab- 
lished by  law.  Greenwood  v.  Bradford, 
128  Mass.  296. 

"A  judge  in  vacation  has  no  power 
to  hear  and  determine  any  matter 
which  the  court  only  can  hear.  When, 
under  the  statute,  he  hears  such  mat- 
ters in  vacation,  he  sits  as  a  court, 
and  not  as  a  judge  in  vacation  or  at 
chambers."  Hoskins  v.  Baxter,  64 
Minn.  226,  66  N.  W.  969.  See  also 
Betts  V.  Newman,  91  Minn.  5,  97  N.  W. 
371. 

"When  a  law  authorizes  or  contem- 
plates the  doing  of  a  judicial  act,  it 
is  and  must  be  understood  that  the 
court,  in  term-time,  may  or  must  do 
it,  and  the  judge  in  vacation  cannot, 
unless  the  power  is  expressly  con- 
ferred." Newman  v.  Hammond,  46  Ind. 
119;  Ferger  v.  Wesler,  35  Ind.  53; 
Courtney  v.  State,  5  Ind.  App.  356,  32 
N.  E.  335. 

Where  the  constitution  conferred 
power  on  the  district  court  to  hear  con- 
tested elections,  it  was  held  to  mean 
the  court  in  session,  and  that  the 
legislature  had  no  power  to  require  the 
judges  of  that  court  to  hear  such  con- 
tests in  vacation.  Ashford  V.  Goodwin 
(Tex.),  131  S.  W.  535. 

During  vacation  the  justices  of  a 
court    have    no    power    to    meet    as    a 
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signed  in  vacation  by  the  several  members  of  the  court  are  not  orders 
of  the  court.^* 

Except  as  authorized  by  statute,  no  acts  of  a  judicial  nature  may 
be  done  in  vacation.^'*  Thus,  in  the  absence  of  express  statutory 
authority,^''  a  session  of  court  cannot  be  held,*^  or  a  case  tried,*-  or 


court,  or  to  make  and  issue  orders  and 
decrees  as  a  court.  State  v.  Belian,  35 
La.   Ann.    1075. 

Power  given  to  a  "court  and  the 
judges  thereof"  means  the  court  when 
in  session  and  the  judges  acting  in 
vacation.  Thompson  v.  State,  25  Okla. 
741,  108  Pac.  398;  Thome  V.  Moore,  101 
Tex.  205,  105  S.  W.  985. 

38.  Naeglin  v.  De  Cordoba,  171  U.  S. 
■638,  19   Sup.   Ct.  35,  43  L.  ed.  315. 

39.  Ala. — Norwood  v.  Louisville  & 
N.  E.  Co.,  149  Ala.  151,  42  So.  683; 
Cullum  V.  Casey  &  Co.,  1  Ala.  351.  Ga. 
Rogers  v.  Pace,  75  Ga.  436.  111. — Peo- 
ple V.  McFall,  124  111.  642,  affirming 
26  111.  App.  319;  Devine  v.  People,  100 
111.  290;  Blair  v.  Reading,  99  111.  600. 
Ind.— Batten  v.  State,  80  Ind.  394.  la. 
Whitloek  v.  Wade,  117  Iowa  153,  90 
N.  W.  587;  Young  v.  Rann,  111  Iowa 
253,  82  N.  W.  785.  Kan.— Reyburn  i\ 
Bassett,  1  Kan.  514.  Me. — Powers  v. 
Mitchell,   75   Me.  364. 

A  judge  at  chambers  before  the  com- 
mencement of  the  term  was  held  to 
have  no  jurisdiction  to  adjourn  the 
trial  of  a  case  set  for  that  term  to  a 
subsequent  day.  Norwood  v.  Kenfield, 
34  Cal.  329. 

The  judge  of  the  superior  court  has 
no  authority  on  petition  in  vacation 
to  order  a  sale  of  the  legal  estate  of 
minors,  though  the  chancellor  may  un- 
.  der  such  circumstances  order  a  sale 
of  the  trust  estates  of  minors.  Mitchell 
V.  Turner,  117  Ga.  958,  44  S.  E,  17; 
Webb  V.  Hicks,  117  Ga.  335,  43  S.  E. 
738. 

Order  granting  a  supersedeas  and 
suspending  a  former  order  entered  in 
term  held  void  and  annulled  on  cer- 
tiorari. Whitloek  v.  Wade,  117  Iowa 
153,   90  N.   W.   587. 

Removal  Proceedings. — The  federal 
court  acquires  no  jurisdiction  by  re- 
moval proceedings  if  the  petition  and 
bond  are  filed  with  the  clerk  of  the 
state  court  in  vacation  instead  of  pre- 
senting them  to  the  judge  at  term. 
Howard  v.  Southern  R.  Co.,  122  N.  C. 
944,  29  S.  E.  778.  See  also  the  title 
♦'Removal  of  Causes." 

Contempt  Proceedings.— A  rule  to 
show  cause  why  one  should  not  be  pun- 1 


ished  for  contempt  cannot  be  awarded 
in  vacation.  Dupoyster  v.  Clarke,  28 
Ky.  L.  Rep.  655,  90  S.  W.  1.  See  also 
the  title  "Contempt." 

Quo  Warranto. — Anything  done  by  a 
judge  of  a  district  court  in  a  proceed- 
ing by  information  in  the  nature  of 
quo  warranto,  in  so  far,  at  least,  as 
it  is  treated  as  a  civil  case,  is  not  in- 
valid because  done  outside  of  a  regular 
term  of  court.  Territory  v.  Armijo 
(N.  M.),  89  Pae.  267.  See  also  the 
title  "Quo  Warranto." 

E-eceivership  Proceedings. — A  receiver 
cannot  be  appointed,  or  his  bond  ap- 
proved by  the  clerk,  in  vacation.  New- 
man V.  Hammond,  46  Ind.  119. 

A  judgment  directing  a  receiver  to 
pay  over  money  in  his  hands  cannot 
be  entered  in  vacation.  Dupoyster  v. 
Clarke,  28  Ky.  L.  Rep.  655,  90  S.  W. 
1.     See  also  the  title  "Receivers." 

40.  See  the  statutes  of  the  various 
states  and  the  following  cases:  Ala. 
Falley  v.  Falley,  163  Ala.  626,  50  So. 
894.  Ga.— Glenn  v.  State,  122  Ga.  593, 
50  S.  E.  371;  Gullatt  v.  Thrasher,  42 
Ga.  429;  Crawford  v.  Ross,  39  Ga.  44. 
La. — City  of  New  Orleans  v.  New  Or- 
leans Jockey  Club,  129  La. — ,  55  So.  711. 
Minn. — Johnson  v.  Velve,  86  Minn.  46, 
90  N.  W.  126;  Hoskins  v.  Baxter,  64 
Minn.  226,  66  N.  W.  969. 

Under  a  statute  providing  that  de- 
murrers may  be  heard  and  disposed  of 
in  vacation,  and  the  judge  may  in  va- 
cation make  any  order  in  regard  there- 
to and  consequent  upon  his  determina- 
tion of  the  issues  of  law  presented 
thereby  it  was  held  that,  on  sustaining 
a  demurrer  in  vacation  and  where  there 
was  no  proper  application  to  amend  or 
plead  further,  the  proper  judgment  to 
be  entered  is  a  final  judgment  against 
d-efendant,  and  that  where  the  action 
is  one  in  which  the  clerk  may  assess 
the  damages,  a  formal  final  judgment 
sustaining  the  demurrer  and  that  dam- 
ages be  assessed  should  be  entered 
upon  the  hearing  upon  the  demurrer 
without  waiting  for  a  rule  day.  L' 
Engle   r.  L'  Engle,  19  Fla.  714. 

41.  State  V.  Maddock  (Ore.),  115 
Pae.  426. 

42.  Cal. — Norwood    v.    Kenfield,     34 
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imal  judgment  or  decree  rendered/^  or  motions  decided/*  or  a  grand 
jury  organized*^  in  vacation. 

An  order  passed  in  term  to  hear  a  motion  in  vacation  in  effect 
keeps  the  term,  relatively  to  that  particular  ease,  open  until  the  ex- 
piration of  the  day  to  which  the  hearing  of  such   motion   has   been 


Cal.  329;  Wicks  v.  Ludwig,  9  Cal.  173. 
Okla. — Wilson  v.  State,  3  Okla.  Crim. 
714,  109  Pac.  289.  Wyo.— Man  v. 
Stoner,  12  Wyo.  478,  76  Pac.  584. 

Cannot  force  the  trial  of  an  ex- 
propriation case,  it  not  being  among 
those  enumerated  in  the  statute,  and 
prohibition  will  lie  to  prevent  it.  State 
V.   St.  Paul,  109   La.   8,  33   So.   49. 

43.  Ala. — Ex  parte  Branch  &  Co.,  63 
Ala.  383;  Cullum  v.  Casey  &  Co.,  1  Ala. 
351.  Cal.— Wicks  v.  Ludwig,  9  Cal. 
173.  Colo. — Francis  V.  Wells,  4  Colo. 
274;  Kirtley  V.  Marshall  Silver  Miu. 
Co.,  4  Colo.  Ill;  Filley  v.  Cody,  4  Colo. 
109.  Ga. — Eogers  v.  Pace,  75  Ga.  436. 
III.— Blair  v.  Reading,  99  111.  600.  la. 
Marengo  Sav.  Bank  v.  Byington,  135 
Iowa  151,  112  N.  W.  192;  Townsley  v. 
Morehead,  9  Iowa  565.  Mass. — Green- 
wood V.  Bradford,  128  Mass.  296.  Miss. 
Arbour  v.  Yazoo  &  M.  V.  E.  Co.,  54 
So.  158.  Nev. — Dalton  r.  Libby,  9  Nev. 
192.  Okla. — American  Fire  Ins.  Co.  v. 
Pappe,  4  Okla.  110,  43  Pac.  1085.  Vt. 
Sturges  V.  Knapp,  38  Vt.  540.  Va. 
Tyson's  Exrs.  v.  Glaize,  23  Gratt.  799. 
W.  Va.— Gilmer  v.  Baker,  24  W.  Va. 
72. 

Such  a  judgment  is  not  validated  by 
being  at  the  next  term  read,  approved 
and  signed  by  judge.  Townsley  V. 
Morehead,  9  Iowa  565. 

Prohibition  will  lie  to  compel  the 
chancellor  to  desist  from  exercising  ju- 
dicial power  in  vacation  without  au- 
thority of  law.  Ex  parte  Branch  &  Co., 
63  Ala.  383. 

In  South  Dakota  it  has  been  held 
that,  under  a  statute  providing  that 
the  circuit  courts  are  always  open  for 
the  purpose  of  hearing  and  determin- 
ing all  actions  except  issues  of  fact, 
a  judgment  rendered  after  a  trial  of 
issues  of  fact  at  a  time  when  there 
was  no  regular  or  special  term  of  the 
court  in  session,  was  merely  irregular 
or  voidable,  and  that  a  motion  to  va- 
cate it  made  after  the  right  of  ap- 
peal had  been  lost  was  properly  de- 
nied. Loekard  r.  Lockard,  21  S.  D. 
134,  110  N.  W.   104. 
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44.  Young  V.  Eann,  111  Iowa  253, 
82  N.  W.   785. 

Has  no  authority  to  dismiss  a  bill 
for  want  of  equity  upon  its  face  in 
vacation.  Cain  v.  City  of  Wyoming, 
104  111.  App.  538. 

Motion  for  a  New  Trial.— Ala.— Nor- 
wood I'.  Louisville  &  N.  E.  Co.,  149 
Ala.  151,  42  So.  683.  Ind.— Ferger  V. 
Wesler,  35  Ind.  53.  Me.— Mitchell  V. 
Emmons,  104   Me.   76,   71   Atl.   321.^ 

Motion  to  set  aside  a  judgment  in  a 
criminal  case.  Chapman  v.  State,  116 
Ga.  598,  42  S.  E.  999;  Haskens  V. 
State,  114  Ga.  837,  40  S.  E.  997. 

The  decision  of  a  motion  for  a  new 
trial  at  a  time  when  the  court  was  not 
in  session  and  entered  of  record  as 
among  "vacation  entries"  was  held  not 
to  be  void,  where  there  had  been  no  ad- 
journment sine  die  at  the  end  of  the  ac- 
tual sitting  of  the  court  for  the  term, 
and  the  time  fixed  by  statute  for  the 
commencement  of  the  next  term  had 
not  yet  arrived.  Harrison  v.  German- 
American  Fire  Ins.  Co.,  90  Fed.  758. 

Equity  will  not  enjoin  proceedings 
under  a  judgment  and  grant  a  new 
trial  though  the  trial  at  which  such 
judgment  was  rendered  was  held  pur- 
suant to  an  order  granting  a  new  trial 
made  in  vacation  afid  therefore  void. 
Norwood  V.  Louisville  &  N.  E.  Co.,  149 
Ala.   151,   42    So.    683. 

See  also  the  title  "New  Trial." 

Motion  for  change  of  venue  cannot 
be  made  out  of  term.  Garrett  &  Co. 
p.  Bear,  144  N.  C.  23,  56  S.  E.  479.  See 
also  the  title  "Change  of  Venue." 

Motion  for  Continuance.  —  Cannot 
continue  the  trial  of  a  cause  before  the 
commencement  of  the  term.  Norwood 
r.  Kenfield,  34  Cal.  329.  See  also  the 
title  "Continuances." 

Motions  Relating  to  Injunctions. 
Judge  has  authority  to  hear  and  deter- 
mine a  motion  to  dissolve  an  injunction 
in  vacation.  Cain  v.  City  of  Wyoming, 
104  111.  App.  538.  See  also  the  title 
"Injunctions." 

45.  Forbus  v.  State,  158  Ala.  41,  48 
So.  592.  See  also  the  title  "Grand 
Jury." 
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adjourned,*^  and  such  hearing  may  then  be  further  adjourned  from 
day  to  day/"  In  some  jurisdictions,  where  a  case  is  continued  nisi, 
the  court  has  jurisdiction  thereof  during  the  vacation  following  the 
close  of  the  term.*® 

Statutes  in  many  states  provide  that,  for  certain  specified  pur- 
poses, the  courts  shall  be  deemed  always  open,  and  hence,  as  to 
those  matters,  proceedings  may  be  had  at  any  time/^  Under  such  a 
statute  the  judge  can  exercise  the  same  powers  in  vacation  as  if,  at 
the  time  of  applying  to  him,  the  court  was  in  regular  session,^"  and 
an  order  entered  pursuant  thereto  is  an  order  entered  in  open  court, 
and  as  much  an  order  of  the  court  as  any  decision  announced  and 
entered  in  term  time.^^  It  cannot,  however,  be  considered  as  an 
order  of  the  regular  term.^-  Nor  does  a  statute  authorizing  judges 
to  exercise  in  vacation  any  powers  or  jurisdiction  they  are  authorized 
to  exercise  in  term  time  operate  to  extend  a  term  which  has  been 
adjourned,  so  as  to  permit  the  judge  to  then  do  acts  which  can  only 
be  done  at  such  term,^^  but,  in  such  case,  acts  done  in  vacation  are 
regarded  as  having  been  done  at  a  subsequent  term  to  the  last  ad- 
journed term."* 

Consent  of  Parties.  —  Unless  the  statute  so  provides,^^  it  is  generally 


46.  Herz  v.  Frank,  104  Ga.  63S,  30 
S.  E.  797;  Stone  v.  Tavlor,  63  Ga. 
309. 

Where  a  motion  for  a  new  trial  is 
made  during  a  term,  and  by  special 
order  then  made  is  postponed  to  a  day 
during  vacation,  the  court  may  hear 
and  dispose  of  it  on  said  day,  and  upon 
its  being  overruled  the  clerk  may, 
under  an  order  of  the  judge,  enter 
judgment  on  the  verdict  on  a  day  other 
than  a  rule  dav.  McGee  v.  Ancrum,  33 
Fla.   499,   15   So.   231. 

At  any  time  before  midnight  of  the 
day  to  which  the  hearing  has  been  ad- 
journed the  court  has  power  to  vacate 
an  order  on  the  motion  previously 
made  on  said  dav.  Cole  v.  Illinois  Sew- 
ing Mach.  Co.,  7  Ga.  App.  338,  66  S.  E. 
979. 


Herz  V.  Frank,   104  Ga.   638,  30 
797;     Stone    r.    Taylor,    63    Ga. 


47. 
S.    E. 
309. 

48.  Adams  v.  Adams,  64  N.  H.  224. 
See  also  Powers  r.  Mitchell.  75  Me.  364; 
Greenwood  v.  Bradford,  128  Mass.  296. 

49.  See  TIT,  B.  1.  snpra,  and  the 
statutes  of  the  various  states. 

50.  MeGee  f.  Ancrum,  33  Fla.  499, 
15  So.   231. 


51.  Jones  V.  Bowman,  10  Wyo.  47, 
65  Pac.  1002;  Anderson  r.  Matthews, 
8  Wyo.  307,  57  Pac.  156. 

52.  Sehlessinger  v.  Cook,  8  Wyo. 
484,  58  Pac.  757. 

53.  Myrick  v.  Merritt,  21  Fla.  799. 

54.  The  judge  cannot  at  such  time 
undo  what  he  has  already  done  at  a 
previous  term,  since  he  would  not  have 
authority  to  do  so  at  a  subsequent 
term.  McGee  r.  Ancrum,  33  Fla.  499,. 
15  So.  231;  Myrick  v.  Merritt,  21  Fla. 
799. 

55.  See  the  statutes  of  the  various 
states. 

Actions  may  be  taken  under  advise- 
ment and  decided  and  the  judgment 
entered  of  record  in  vacation  by  con- 
sent. Iowa  Code,  §247.  Marengo  Sav- 
ings Bank  r.  Bvington,  135  Iowa  151, 
112  X.  W.  192;  State  v.  Hathawav, 
100  Iowa  225,  69  X.  W.  449;  0 'Hagen 
r.  O 'Hagen,  14  Iowa  264;  Hattenback 
V.   Hoskins,    12   Iowa   109. 

A  defendant  will  be  held  to  have 
consented  to  a  modification  of  an  or- 
der in  vacation  by  appearing  and  sub- 
mitting the  question  on  the  merits. 
Landt  v.  Eemlev,  113  Iowa  555,  '85 
X.  W.  783. 
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held  that  parties  cannot  by  consent  confer  jurisdiction  to  do  acts  in 
vacation,^''  though  there  is  authority  to  tlie  contrary.''^ 

IV.  CALENDARS  AND  DOCKETS.  —  A.  Definitions  and  Dis- 
tinctions.—  A  calendar  is  a  list  or  enumeration  of  causes  arranged 
for  trial  in  court.^^  It  may  or  may  not  be  the  same  thing  as  a 
docket.^'' 

A  docket  is  a  book  in  which  is  put  down  an  abstract,  minute,  or 
memoranda  of  orders  of  court  made  from  time  to  time  during  the 
day.^'* 

A  trial  docket  is  a  book  containing  cases  which  are  liable  to  be  tried 
at  a  specified  term  of  the  court."^ 

B.  Paeticular  Calendars  and  Dockets.  —  All  -matters  relating 
to  calendars  and  dockets  are  regulated  by  the  statutes  of  the  various 
states  and  the  rules  of  the  various  courts,  to  which  reference  should 
be  had  in  every  case. 

In  some  states  provision  is  made  for  separate  calendars  for  jury 
cases,*^^  cases  to  be  tried  by  the  court  without  a  jury,^^  and  default 


May  try  issues  of  fact  by  consent, 
Mau  V.  Stoner,  12  Wyo.  478,  76  Pac. 
584. 

56.  Cal.— Bates  v.  Gage,  40  Cal.  183; 
Norwood  V.  Kenfield,  34  Cal.  329;  Wicks 
V.  Liidwig,  9  Cal.  173.  Colo. — Francis 
V.  Wells.  4  Colo.  274;  Kirtley  v.  Mar- 
shall Silver  Min.  Co.,  4  Colo.  Ill;  Fil- 
ley  V.  Cody,  4  Colo.  109.  Okla. — Looka- 
baugh  V.  Okeene  Hardware  &  Imple- 
ment Co.,  25  Okla.  474,  106  Pac.  844; 
American  Fire  Ins.  Co.  v.  Pappe,  4 
Okla.  110,  43  Pac.  1085.  Va.— Tyson's 
Exrs.  V.  Glaize,  23  Gratt.  799.  W.  Va. 
Gilmer  v.  Baker,  24  W.  Va.   72, 

Appearance  and  proceeding  to  trial 
without  objection  is  not  a  waiver. 
Norwood  V.  Kenfield,  34  Cal.  329; 
Myers  v.  East  Bench  Irr.  Co.,  32  Utah 
215,  89  Pac.  1005. 

Not  by  appearance  after  adjourn- 
ment by  the  sheriif  on  failure  of  judge 
to  appear.  Cullum  v.  Casey  &  Co.,  1 
Ala.    351. 

57.  City  of  New  Orleans  v.  New  Or- 
leans .Jockey  Club,  129  La.  — ,  55  So. 
711;  Hayward  v.  Fisher,  78  Neb.  364, 
110  N.  W.  984;  Hansen  v.  Bergquist,  9 
Neb.  269,  2  N.  W.  858. 

Where  a  petition  for  leave  to  enter 
and  prosecute  an  appeal  is  heard  in 
vacation  by  agreement  of  the  parties, 
and  the  decision  thereon  is  entered  as 
of  the  last  day  of  the  term,  the  par- 
ties are  concluded  by  such  entry  on 
the  docket.  In  re  Gurdy,  103  Me. 
356,  69  Atl.  546,  distinguishing  Powers 
V.  Mitchell,  75  Me.  364. 
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An  agreement  that  a  case  may  be 
heard  in  vacation  cannot  in  any  event 
become  binding  on  the  parties  except 
in  so  far  as  it  is  executed  with  their 
consent  and  in  strict  conformity  to  its 
terms,  and  the  court  cannot  go  be- 
yond such  terms.  Blair  v.  Heading,  99 
111.   600. 

Assent  to  the  rendering  of  judgment 
in  vacation  is  implied  from  the  docket 
entry  'Svith  the  court,"  made  on  final 
adjournment,  but  such  entry  imports 
merely  that  the  case  may  be  held  for 
consideration  and  -decision,  as  of  the 
term,  of  matters  heard  at  the  term,  and 
does  not  authorize  the  making  and  de- 
termination of  a  motion  for  a  certi- 
fied execution  in  vacation.  Yatter  v. 
Miller,  61  Vt.  147,  17  Atl.  850. 

58.  Titley  v.  Kaehler,  9  111.  App. 
537. 

59. 
537. 


Titley    v.    Kaehler,    9    111.    App. 


60.  Morgan  Hastings  Co.  v.  Gray 
Dental   Co.,   108   111.   App.   98. 

61.  Morgan  Hastings  Co.  v.  Gray 
Dental  Co.,  108  111.  App.  98. 

62.  Melchers  v.  Moore,  62  S.  C.  386, 
40   S.   E.    773. 

63.  Where  defendant  admitted  all 
the  facts  alleged  by  plaintiff  in  an 
action  on  an  open  account,  except  that 
he  claimed  a  reduction  as  to  one  item, 
which  plaintiff  agreed  to  allow,  it  was 
held  that  the  case  was  properly  placed 
on  the  calendar  of  cases  to  be  passed 
on  by  the  court  without  a  jury.  Melch- 
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eases.*'*  The  court  is  not  concluded  as  to  the  character  of  a  case  by 
the  act  of  counsel  in  placing  it  on  a  particular  calendar, '^'^  and,  when 
placed  on  the  wrong  one,  may  order  it  transferred  to  the  proper  one 
on  motion.''^ 

The  court  may,  by  rule,  provide  for  the  transfer  of  cases  to  a 
stet  docket  after  they  have  been  on  the  trial  docket  for  a  specified 
number  of  terms,  and  for  their  abatement  after  they  have  remained 
there  for  a  certain  length  of  time.^^ 

Short  Cause  Calendars.  —  In  some  states  provision  is  made  for  a  short 
cause  calendar  on  which  are  placed  cases  which  will  not  take  more 
than  a  certain  length  of  time  to  try.®* 

C.  Placing  Cases  on  the  Calendar  or  TRLy:^  Docket.  —  All  mat- 
ters relating  to  notice  of  trial  and  notes  of  issue  are  treated  in  a 
separate  article.®^ 

Ordinarily  all  cases  pending  in  the  court  should  be  entered  in  the 
docket,  and  all  orders  made  in  it  should  be  minuted  under  that  entry.^** 


ers  V.   Moore,    62   S.    C.    386,    40   S.    E. 
773. 

A  cause  redoeketed  after  reversal 
and  remandment  with  directions  to 
amend  the  judgment  in  certain  spe- 
cified particulars  is  not  a  cause  for 
hearing  by  the  court,  and  need  not  be 
placed  on  the  calendar  of  causes  set 
down  for  a  hearing.  South  Chicago 
Brewing  Co.  v.  Taylor,  126  111.  App. 
498. 

64.  A  case  cannot  properly  be  placed 
on  the  default  calendar  as  long  as  an 
answer  forms  a  part  of  the  record  of 
the  case,  even  though  it  is  insufficient. 
Jones  V.  Garlington,  44  S.  C.  533,  22 
S.  E.  741. 

65.  Shipley  v.  Boldue,  93  Minn.  414, 
101  N.  W.  952. 

66.  As  where  a  case  properly  triable 
by  the  court  is  placed  on  the  jury  cal- 
endar by  counsel.  Shipley  V.  Boldue, 
93  Minn.  414,  101  N.  W.  592. 

67.  A  rule  requiring  the  transfer  to 
a  stet  docket  of  all  cases  that  have 
been  on  the  trial  docket  for  four  suc- 
cessive terms  and  for  the  abatement 
of  cases  that  have  been  on  the  stet 
docket  for  four  successive  terms  is  rea- 
sonable and  valid.  Laurel  Canning  Co. 
V.  Baltimore  &  O.  E.  Co.  (Md.),  81  Atl. 
126. 

68.  In  Illinois,  a  statute  makes  it 
the  duty  of  the  clerk  of  each  court  of 
record  in  the  state  to  prepare  a  short 
cause  calendar,  and  to  place  a  cause 
thereon  when  any  party  or  his  agent  or 
attorney  files  an  affidavit  that  he  verily 
believes  that  the  trial  thereof  will  not 
occupy  more  than  one  hour's  time,  and 


gives  the  prescribed  notice.  Hurd's 
Kev.  St.,  1909,  ch.  110,  §§27-31,  p. 
1698. 

For  eases  construing  the  statute  see: 
McDonald  v.  State,  222  111.  325,  78 
N.  E.  609;  Eggleston  V.  Koyal  Trust 
Co.,  205  111.  170,  68  N.  E.  709;  Highley 
V.  Metzger,  186  111.  253,  57  N,  E.  811, 
affirming  86  III.  App.  573;  Nelson  v. 
Beidler  &  Co.,  134  111.  App.  655;  Chris- 
tie V.  Walker,  126  III.  App.  424. 

In  New  York,  rules  of  court  provide 
for  a  short  cause  calendar  in  the  su- 
preme court,  on  which  may  be  placed 
cases  that  may  be  tried  in  not  more 
than  two  hours'  time,  and  in  the  city 
court  of  the  City  of  New  York,  on 
which  may  be  placed  cases  that  may 
be  tried  in  not  more  than  one  hour's 
time. 

For  cases  applying  and  construing 
these  rules  see:  Tillinger  v.  London, 
114  N.  Y.  Supp.  130;  Jaffe  v.  Mindlin, 
110  N.  Y.  Supp.  978;  Simmons  Co.  v. 
Shattuck,  106  N.  Y.  Supp.  1032;  Eisen- 
stein  V.  Old  Dominion  S.  S.  Co.,  lOd 
N.  Y.  Supp.  857;  Guerineau  v.  Weil,  3 
Misc.  94,   28  N.  Y.  Supp.   775. 

The  code  provisions  authorizing  the 
giving  of  a  preference  to  certain  causes 
are  not  exclusive,  and  do  not  deprive 
the  courts  of  power  to  appoint  a  short- 
cause  calendar,  and  place  cases  thereon 
for  trial  out  of  their  order  upon  the 
general  calendar.  Weiss  v.  Morrell,  7 
Misc.  539,  28  N.  Y.   Supp.   59. 

69.  See   the    title    "Trial." 

70.  Russell  V.    Dyer,   39    N.   H.   528. 
Either  party  has  the   right   to  have 

a    suit    for    divorce    set    down    on    the 
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In  some  jurisdictions  it  is  held  that  the  docketing  of  a  case  is  a  mere 
ministerial  duty  on  the  part  of  the  clerk,  and  that  his  failure  to  per- 
form it  will  not  work  a  discontinuance/^  Each  case  should  be  sep- 
arately docketed,"  in  the  name  of  the  parties  to  the  suit." 

Cases  must  be  docketed  within  the  prescribed  time,^*  but,  in  the 
absence  of  a  statute  or  rule  of  court  to  that  effect,  a  failure  to  do 
so  will  not  ipso  facto  put  the  plaintiff  out  of  courtJ^  Defendant  is 
ordinarily  permitted  to  docket  a  case  if  plaintiff  fails  to  do  so  withm 
the  prescribed  timeJ*^ 

Cause  Must  Be  at  Issue.  -  In  many  jurisdictions  a  case  cannot  prop- 
erly be  placed  upon  the  calendar  until  it  is  at  issue,^'  but  it  has  been 
held  sufficient  if  it  is    substantially    at    issue.^«      The    adding    of    a 


ordinary  docket  of  suits  and  tried  m 
the  ordinary  way,  under  averments  such 
as'  would  authorize  a  judgment.  Don- 
ate V.  Frillot,  116  La.  199,  40  So. 
634. 

71.  Kule  held  applicable  where  the 
defendant  in  a  criminal  case  had  been 
held  to  bail  on  preliminary  trial  be- 
fore a  justice  of  the  peace  to  answer 
to  an  indictment  at  the  ensuing  term 
of  the  city  court.  Ex  parte  The  State, 
115  Ala.  123,  22  So.  115.  See  also, 
Scott  V.  State,  94  Ala.  80,  10  So.  505. 

72.  Where  no  cause  of  action  was 
asserted  against  two  garnishees  jointly, 
it  was  held  that  the  clerk  had  no  au- 
thority to  docket  the  two  separate 
causes  of  action  asserted  in  the  appli- 
cation for  garnishment  as  one  suit. 
Fidelity  &  Deposit  Co.  v.  Seymour,  29 
Tex.  Civ.  App.  542,  66  S.  W.  686. 

73.  On  reversal  and  remand  after 
trial  of  an  issue  between  plaintiff  and 
a  garnishee  it  was  held  that  a  case  was 
properly  re-docketed  in  the  name  of  the 
original  parties.  State  Bank  V. 
Thweatt,    111    111.    App.    599. 

74.  In  South  Carolina,  the  docketing 
of  the  case  by  the  clerk  fourteen  days 
before  court  is  the  notice  of  trial,  and 
unless  he  so  dockets  it  it  does  not 
stand  for  trial  at  that  term.  Code  Proc, 
§276;  Steffens  v.  Bulwinkle,  48  S.  C. 
357,  26  S.  E.  666. 

75.  Pudigon  v.  Goblet,  24  S.  C.  476; 
Hagood  V.  Riley,  21  S.  C.  143. 

76.  Pudigon  v.  Goblet,  24  S.  C.  476; 
Hagood  V.  Hiley,  21  S.  C.  143. 

77.  Kennedy  v.  Jarvis,  126  App.  Div. 
551,  110  N.  Y.  Supp.  894;  Muglia  v. 
Erie  R.  Co.,  97  App.  Div.  532,  90  N. 
Y.  Supp.  216;  Coler  r.  Lamb,  19  App. 
Div.    236,    46    N.    Y.    Supp.    117;    San- 
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ders   V.   People's    Co-operative   Ice    Co., 
44   Misc.   171,   89   N.  Y.   Supp.   785. 

It  is  error  to  force  a  cause  to  trial 
on  the  short  cause  calendar  over  de- 
fendant's objection  and  without  his 
participation,  where  no  replication  has 
been  filed  to  his  plea  of  set-off.  Condon 
V.   Cohn,   88   111.   App.  333. 

Cases  are  not  entitled  to  appear  up- 
on the  trial  term  calendar  until  the 
last  pleadings  are  served.  Leonard  v. 
Faber,  31  App.  Div.  137,  52  N.  Y. 
Supp.    772. 

Where  issue  has  been  joined  on  all 
of  defendant's  pleas  except  one,  but 
the  case  has  not  been  put  on  the  trial 
docket  because  of  the  pendency  of  a 
motion  to  strike  that  plea,  the  court 
has  discretionary  power,  on  granting 
said  motion,  to  order  such  case  placed 
on  the  docket  for  trial  at  such  term. 
Seaboard  Air  Line  Ry.  V.  Scarborough, 
52  Fla.  425,  42  So.  7U6. 

A  provision  of  an  order  extending  the 
time  to  answer  that  the  issue  shall  be 
of  the  date  of  the  service  of  the  sum- 
mons and  complaint  does  not  authorize 
the  placing  of  the  case  on  the  calen- 
dar before  such  pleading  is  actually 
served.  Muglia  v.  Erie  R.  Co.,  97  App. 
Div.  532,  90  N.  Y.  Supp.  216;  Coler 
r.  Lamb,  19  App.  Div.  236,  46  N.  Y. 
Supp.  117. 

78.  Where  defendant  pleaded  the 
general  issue,  and  afterwards  specially 
pleaded  a  breach  of  the  contract  sued 
on,  omitting  to  allege  any  sum  as  dam- 
ages, it  was  held  that  the  case  was  sub- 
stantially at  issue  and  that  it  was  not 
error  to  refuse  to  strike  it  from  the 
trial  calendar  at  that  stage,  though 
defendant  thereafter  inserted  the  sum 
claimed  as  damages  by  amendment,  and 
plaintiff   then    filed    a   replication    trav- 
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similiter  to  a  plea  of  tlie  general  issiie,'^  the  fact  that  issue  has  not 
been  joined  on  immaterial  pleas,^"  and  the  pendency  of  motions  ami 
demurrers  to  pleas  which  are  bad  or  under  which  no  proof  could  be 
admitted,^^  have  been  held  not  to  prevent  the  placing  of  causes  on  the 
calendar.  A  case  will  ordinarily  be  stricken  from  the  calendar  where, 
after  it  is  placed  thereon,  the  issues  are  changed,®-  or  new  ones  are 
added  by  the  service  of  further  pleadings,''^  or  by  amendment,'**  but 
leave  to  amend, ®^  or  to  file  supplemental  pleadings^°  may  be  con- 
ditioned that  the  case  retain  its  place  on  the  calendar,  as  may  au 
order  requiring  the  filing  of  a  reply.*' 

Order  in  which  Cases  Should  Be  Entered.  —  Causes  should  ordinarily  be 
entered  on  the  calendar  or  docket  in  the  order  in  which  the  issues  are 
made  up,*®   and  attorneys  cannot   vary  such   order  by  stipulation.*^ 


ersing  the   plea.     Lincoln  v.   Schwartz, 
70    111.    134. 

79.  It  is  not  error  to  refuse  to  strike 
a  case  from  the  short  cause  calendar 
because  the  similiter  was  added  to  the 
plea  of  the  general  issue.  Hefling  v. 
Van  Zandt,  162  111.  162,  44  N.  E. 
424,  affirming,  60  III.  App.  662. 

80.  In  an  action  on  a  bond,,  where 
issue  had  been  taken  on  pleas  of  no?i 
est  factum  and  nil  debet,  it  was  held 
that  the  cause  was  at  issue  though  no 
replication  had  been  tiled  to  a  third 
plea,  since  no  form  of  other  pleading 
would  entitle  plaintiff  to  recover  with- 
out proof  of  the  affirmative  on  the  is- 
sues so  taken,  and  all  other  pleas  and 
replications  were,  therefore,  useless 
verbiage.  'Ryan  v.  People,  165  111.  143, 
46  N.  E.  206,  affirming,  62  111.  App. 
355. 

81.  That  a  demurrer  to  one  plea 
and  a  motion  to  strike  another  plea 
were  not  disposed  of  at  the  time  the 
cause  was  poted  for  trial  on  the  short 
cause  calendar  was  held  not  to  pre- 
vent the  case  from  being  at  issue, 
where  the  first  plea  was  bad  and  no 
evidence  could  be  admitted  under  the 
second,  as  the  failure  to  dispose  of 
such  pleas  did  not  affect  the  proof  re- 
quired of  plaintiff  to  make  out  his 
cause  of  action,  or  the  evidence  admis- 
sible for  defendants  to  defeat  it.  Mc- 
Donald V.  People,  222  111.  325,  78  N. 
E.   609. 

82.  Where  the  issue  made  by  the  or- 
iginal answer  was  destroyed  by  the 
filing  of  a  new  answer  setting  up  a 
counterclaim,  it  was  held  that  the  case 
Bhould  have  been  stricken  from  the  cal- 
endar, since  it  was  not  at  issue  until 
a  reply  had  been  served  or  the  time  for 


serving  it  had  expired.     Coler  v.  Lamb, 
19   App.  Div.  236,  46  N.  Y.  Supp.   117. 

83.  By  the  service  of  a  reply.  Grant 
r.  Cananea  Consol.  Copper  Co.,  129  App. 
Div.   77,   113  X.  y.   Supp.  502. 

84.  Where  amended  pleadings  are 
filed  a  new  notice  of  trial  and  note  of 
issue  are  necessary.  Leonard  v.  Faber, 
31  App.  Div.  137,  52  N.  Y.  Supp.  772; 
McBride  v.  Langan,  11  N.  Y.  Supp.  626. 

Parties  cannot  change  this  rule  by 
stipulation.  Leonard  v.  Faber,  31  App. 
Div.   137,  52   N.   Y.  Supp.   772. 

85.  Mossein  r.  Empire  State  Surety 
Co.,  117  App.  Div.  820,  102  N.  Y.  Supp. 
1013;  McBride  v.  Langan,  11  N.  Y. 
Supp.  626. 

86.  Myers  r.  Metropolitan  El.  R. 
Co.,  12   N.  Y.  Supp.  2. 

87.  The  court  has  power  to  impose 
as  a  condition  for  granting  an  order 
requiring  plaii^tiff  to  reply  that  the 
case  shall  retain  its  place  on  the  calen- 
dar and  be  tried  without  further  no- 
tice of  trial,  but  where  such  condition 
is  not  contained  in  the  order,  it  can- 
not be  imposed  after  the  order  has 
been  granted  and  acted  upon.  Grant 
r.  Cananea  Consol.  Copper  Co.,  129 
App.  Div.  77,  113  X.  Y.  Supp.  502. 

88.  This  is  equally  true  of  two  cases 
in  which  the  parties  are  the  same.  Mc- 
Bride V.  Ellis,  8  Eieh.   (S.  C.)   226. 

Where  the  issues  in  two  cases  in 
which  the  parties  are  the  same  are 
joined  at  the  same  time,  the  directions 
of  plaintiff's  attorney  as  to  which  shall 
be  docketed  first  should  be  regarded  by 
the  clerk,  and  in  default  of  such  direc- 
tion the  matter  is  left  to  the  discre- 
tion of  the  clerk.  McBride  v.  Ellis,  8 
Rich.   (S.  C.)   226. 

89.  Attorneys    have    no    power    nor 
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Where  several  issues  are  joined  at  different  times,  the  ease  is  properly 
placed  on  the  calendar  according  to  the  date  of  the  first  of  them.**" 

Effect  of  Errors  and  Omissions.  —  The  court  generally  has  power  to 
make  all  necessary  amendments  and  corrections.^^ 

The  right  to  hear  matters  not  on  the  calendar  depends  on  the 
statutes  and  rules  of  court  of  the  various  states.''^  In  some  jurisdic- 
tions a  case  left  off  the  docket  will  be  brought  forward  upon  the 
docket  when  either  party  desires  to  be  heard  on  any  motion  in 
respect  to  it.®^ 

Cases  improperly  upon  the  docket  or  calendar  may  generally  be 
stricken  therefrom  on  motion.''* 

Objections  and  Waiver  Thereof.  —  The  objection  that  a  case  is  not 
properly  on  the  docket  or  calendar  is  waived  by  a  failure  to  object 
in  apt  time,^^  or  by  a  general  appearance,®®  or  by  proceeding  to  trial 
on  the  merits.®^  Failure  to  make  proper  docket  entries  is  waived 
by  a  general  appearance.®^ 

D.  Printing  and  Posting.  —  The  clerk  is  generally  required  to 
make  up  and  print  for  distribution  a  calendar  of  pending  cases.®® 
Parties  and  counsel  have  a  right  to  rely  on  the  correctness  of  a  calen- 
dar made  and  printed  by  the  clerk  pursuant  to  rule,^  and  changes 
therein  should  only  be  made  on  notice  to  those  interested.^     Cases  at 


control  over  the  calendar,  and  cannot 
by  stipulation  give  their  cases  a  prefer- 
ence to  which  they  are  not  entitled  un- 
der the  law.  Leonard  v.  Faber,  31  App. 
Div.   137,   52  N.  Y.   Supp.   772. 

90.  Allen  v.  Calhoun,  6  Cow.  (N. 
Y.)  32;  Griswold  V.  Stewart,  3  Cow. 
(N.  Y.)   16. 

91.  The  correction  of  the  circuit 
calendar  belongs  exclusively  to  the 
judge  and  his  rules  of  practice  in  that 
regard  will  not  be  interfered  with,  Al- 
len V.  Calhoun,  6  Cow.   (N.  Y.)   32. 

■  92.  The  court  may  hear  contested 
motions  though  they  are  not  placed  on 
the  contested  motion  calendar  where 
the  rules  so  provide.  Hunt  v.  Pronger, 
126  111.  App.  403;  Manufacturers'  Pa- 
per Co.  V.  Lindblom,  80  111.  App.  267. 

93.  Eussell  v.  Dyer,  39  N.  H.  528. 
See  also,  Eice  v.  Holden,  55  N.  H.  398. 

94.  A  case  improperly  upon  the 
docket  as  a  pending  one  may  be  erased 
therefrom  on  motion.  O'Dell  v.  Cowles, 
76  Conn.  293,  56  Atl.   519. 

In  Bornstein  v.  Diskin,  84  N.  Y.  Supp. 
248,  the  court  below  was  held  to  have 
properly  refused  to  strike  the  case 
from  its  calendar,  it  not  appearing 
from  the  moving  papers  that  the  at- 
torney for  the  defendant  who  did  ap- 
pear and  answer  was  the  attorney  for 
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the  co-defendants,  or  that  he  knew  that 
the  latter  had  not  been  served,  or  that 
the  case  was  not  at  issue  by  default. 

95.  Christie  v.  Walker,  126  111.  App. 
424;    Osborn   v.  Osborn,   114  Mass.   515. 

96.  By  Appearing  and  Answering. 
McDermitt  v.  Newman,  64  W.  Va.  195, 
61  S.  E.  300. 

That  a  claim  against  a  decedent's 
estate  was  not  filed  and  placed  on  the 
claim  or  appearance  docket  before  be- 
ing placed  on  the  issue  docket.  Frazer 
r.  Boss,  66  Ind.  1;  Morrison  v.  Kramer, 
58  Ind.  38;  Sanders  v.  Hartge,  17  Ind. 
App.    243,    46    N.    E.    604. 

97.  Nelson  v.  Biedler  &  Co.,  134  111. 
App.   655. 

By  consenting  to  a  reference.  Allis 
f.  Day,  14  Minn.  516. 

98.  Failure  of  a  justice  to  enter  In 
his  docket  the  place  of  adjournment,  by 
an  appearance  at  the  time  to  which 
such  adjournment  is  had  and  going  to 
trial  on  the  merits.  Steinhart  v.  Pitch- 
er, 20  Minn.  86;  Cron  v.  Krones,  17 
Wis.    401. 

99.  A  rule  of  court  requiring  him 
to  do  so  has  the  force  of  law.  Aaron  t'. 
Jefferson  Ice  Co.,  129  111.  App.  570. 

1.  Aaron  v.  Jefferson  Ice  Co.,  129 
111.   App.   570. 

2.  Where  the  clerk  discovers  a  mis- 
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issue  in  time  to  be  placed  on  a  trial  list  under  the  rules,  but  after 
the  list  has  been  placed  in  the  hands  of  the  printer,  may  be  added 
thereto  with  pen  and  ink.^ 

The  posting  of  trial  lists  may  be  regulated  by  rules  not  inconsistent 
with  the  statute.* 

A  case  omitted  from  the  printed  docket  by  mistake  may  be  restored 
on  motion.^ 

E.  Call  OF  The  Calendar  and  Setting  Cases  for  Trla.l.  —  A 
case  cannot  properly  be  set  for  trial  until  it  is  at  issue.**  As  a  general 
rule  cases  should  be  called  and  tried  in  the  order  in  which  they  are 
docketed,'^  but  the  matter  rests  to  a  large  extent  in  the  discretion  of  the 
trial  judge,  and  his  action  in  the  premises  will  not  ordinarily  be  inter- 
fered with  unless  abuse  of  such  discretion  is  shown.^  He  may  call 
a    case    out    of    its    regular    order,^    especially    where    counsel    con- 


take  he  should  apply  to  the  court,  up- 
on notice  to  the  parties  in  the  case 
involved,  for  leave  to  correct  the  same. 
Aaron  v.  Jefferson  Ice  Co.,  129  111.  App. 
570. 

3.  Under  a  rule  requiring  the  pro- 
thonotary  to  have  the  trial  list  in  the 
hands  of  the  bar  twenty  days  before 
the  convening  of  court,  it  was  held  that 
cases  coming  at  issue  either  on  plead- 
ing or  demurrer  at  any  time  prior  to 
said  twenty  days,  but  after  the  list  had 
been  placed  in  the  hands  of  the  print- 
er should  be  added  to  said  list  by  the 
prothonotary  with  pen  and  ink.  Wil- 
cox V.  Wilmington  City  K.  Co.  (Del.), 
41  Atl.  975. 

4.  As  to  a  particular  case  the  court 
may  suspend  a  rule  requiring  the  pro- 
thonotary to  make  out  and  post  a  trial 
list  at  least  six  weeks  before  the  com- 
mencement of  each  term,  where  no 
prejudice  results.  Stamey  V.  Barkley, 
211  Pa.  313,  60  Atl.  991. 

5.  Eice  V.  Holden,  55  N.  H.  398. 

6.  Not  when  there  is  no  answer  on 
file  nor  any  order  of  court  requiring  one 
to  be  filed  by  any  particular  time. 
Smith  v.  Eedmond,  141  Iowa  105,  119  N. 
W.   271. 

7.  Duggar  v.  Lackey,  '85  Ga.  631,  11 
S.  E.  1025;  Frost  v.  Pennington,  6  Ga. 
App.  298,  65  S.  E.  41;  McBride  v.  Ellis, 
8  Eich.  (S.  C.)  226. 

8.  The  setting  of  causes  for  trial  and 
their  arrangement  on  the  calendar  is 
largely  discretionary  with  the  judge, 
and  his  action  will  not  be  interfered 
with  unless  a  clear  abuse  of  discretion 
is  shown.  Frost  v.  Pennington,  6  Ga. 
App.  298,  65  S.  E.  41;  Stockwell  V. 
■Crawford  (N.  D.),  130  N.  W.  225. 


Rules  of  the  trial  court  regulating 
the  assignment  of  causes  and  the  mak- 
ing up  of  trial  calendars  will  not  be 
interfered  with  unless  in  the  appli- 
cation thereof  to  a  particular  case  man- 
ifest injustice  has  been  done  and  the 
assignment  of  the  case  for  trial  was 
an  abuse  of  discretion.  Frost  v.  Pen- 
nington,  6   Ga.   App.   298,   65   S.   E.   41. 

The  court  has  the  right  to  control 
its  own  docket  or  calendar,  and  the  or- 
der in  which  cases  shall  be  tried.  Mer- 
chants' Bank  v.  Greenhood,  16  Mont. 
395,  41  Pac.  250,  851;  Maretzek  v. 
Cauldwell,  4  Eobt.  (X.  Y.)  666;  Eauch- 
berger  v.  Interurban  St.  E.  Co.,  52  Misc. 
518,  102  N.  Y.  Supp.  561.  But  it  can- 
not make  a  rule  in  this  regard  in  con- 
flict with  the  statute.  Eauchberger  v. 
Interurban  St.  E.  Co.,  52  Misc.  518, 
102  N.  Y.  Supp.  561. 

The  action  of  the  judge  holding  a 
special  term  for  trials  cannot  be  con- 
trolled by  that  of  a  judge  holding  a 
special  term  for  motions  in  fixing  tho 
trial  of  a  case  for  a  certain  day.  Mar- 
tin V.  Universal  Trust  Co.,  76  App.  Div. 
320,   78   N.   Y.   Supp.   465. 

A  second  case  between  the  same  par- 
ties as  a  previous  one  and  involving 
the  same  facts  ordered  placed  on  the 
calendar  next  to  the  first  one,  so  that, 
if  deemed  advisable,  both  might  be 
tried  before  the  same  justice.  Maret- 
zek V.  Cauldwell,  4  Eobt.   (X.  Y.)    666. 

9.  The  court  has  discretionary  power 
to  call  a  case  out  of  its  order  on  the 
docket  for  the  purpose  of  giving  facil- 
ity and  expedition  to  its  proceedings  or 
furthering  the  ends  of  justice.  Dug- 
gar V.  Lackey,  85  Ga.  631,  11  S.  E, 
1025. 
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sent,^*'  and  where  he  does  so,  such  case  then  stands  before  the  court 
as  one  in  order  for  final  disposition,  and  not  as  a  case  out  of  order.^^ 
In  some  jurisdictions,  upon  a  special  cause  shown,  cases  may  be  trans- 
ferred to  the  heel  of  the  entire  docket/" 

Error  in  calling  for  trial  a  case  not  on  the  calendar  is  not  juris- 
dictional.^^ 

A  case  may  properly  be  stricken  from  the  docket  or  dismissed  if  not 
ready  for  trial  when  reached  on  the  trial  eall.^*  The  court  ordinarily 
has  discretionary  jDOwer,  for  good  cause  shown,  to  reinstate  a  case 
so  dismissed.^°  Orders  striking  a  case  from  the  docket^*^  and  refusing 
to  reinstate  it^^  have  been  held  not  to  be  final  judgments. 

That  a  case  is  tried  without  having  been  placed  on  the  trial  calen- 
dar,^^  or  out  of  its  regular  order,^^  is  waived  where  it  is  tried  at  a 
time  to  which  it  has  been  postponed  on  motion  of  the  objecting  party. 

V.  RULES  OF  COURT.  —  A.  Definition  and  Nature.  —  A  rule 
of  court  has  been  defined  to  be  a  regulation  in  practice  applying  to 


He  may  require  a  case  to  be  tried  out 
of  its  order  without  reference  to  the 
consent  of  the  parties,  and  while  the 
exercise  of  such  power  is  subject  to 
revision  on  appeal,  a  party  seeking  re- 
vision of  the  court's  action  must  show 
prejudice.  Missouri  Pac.  R.  Co.  v.  Shu- 
ford,  72  Tex.  165,  10  S.  W.  408;  Allyn 
V.  Willis,  65  Tex.  65;  Eubrecht  v. 
Powers,  1  Tex.  Civ.  App.  282,  21  S. 
W.  318. 

10.  By  consent  of  all  counsel  inter- 
ested in  the  cases  on  the  docket,  the 
order  in  which  they  are  entered  may 
be  varied  for  convenience.  Hines  & 
Hobbs  V.  Brunswick  &  A.  E.  Co.,  51 
Ga.   218. 

11.  Duggar  V.  Lackey,  85  Ga.  631, 
11  S.  E.  1025. 

12.  Hines  &  Hobbs  v.  Brunswick  & 
A.  E.  Co.,  51   Ga.  218. 

13.  State  Bank  v.  Thweatt,  111  111. 
App.  599. 

14.  Morgan  Hastings  Co.  v.  Gray 
Dental  Co.,  108  111.  App.  98. 

A  rule  providing  for  dismissal  of  ap- 
peals where  neither  party  responds  on 
the  preliminary  call  of  the  calendar 
should  be  liberally  construed  to  the  end 
that  causes  may  be  tried  on  the  merits. 
Doppelt  V.  Blum,  118  Til.  App.  61.  Such 
a  rule  does  not  authorize  a  dismissal 
where  one  party  responds  and  moves  for 
a    dismissal.      Doppelt    v.    Blum,    supra. 

15.  Time. — Under  a  rule  that  cases 
dismissed  for  want  of  prosecution  when 
called  for  trial  may  be  reinstated  for 
good  cause   shown   at  any  time  within 
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ninety  days,  a  case  so  dismissed  can- 
not be  reinstated  after  said  time.  State 
Bank  v.  Thweatt,  111  111.  App.  599. 

If  the  court  has  power  to  restore  at 
a  subsequent  term  a  case  previously  dis- 
continued, it  cannot  do  so  on  oral  mo- 
tion without  notice.  O'Dell  v,  Cowles. 
76   Conn.   293,   56   Atl.   519. 

Cause. — Held  that  good  cause  was 
shown  for  reinstating  an  appeal  dis- 
missed where  neither  party  responds 
on  the  preliminary  call  of  the  calen- 
dar.    Doppelt  V.  Blum,  118  111.  App.  64. 

The  dismissal  of.  an  appeal  for  fail- 
ure to  appear  at  the  call  of  the  cal- 
endar may  properly  be  set  aside  where 
such  failure  was  due  to  a  mistake  in 
the  name  of  the  case  in  the  printed  cal- 
endar prepared  by  the  clerk  pursuant 
to  a  rule  of  court.  Aaron  v.  Jeffer- 
son Ice  Co.,   129  111.  App.  570. 

Eefusal  to  reinstate  was  held  not  to 
be  an  abuse  of  discretion  where  the 
declaration  did  not  state  a  cause  of 
action.  Nordstrom  v.  City  of  Chicago, 
119   111.   App.   465. 

16.  Morgan  Hastings  Co.  v.  Gray 
Dental  Co.,  108  111.  App.  98. 

17.  Refusing  to  set  aside  an  order 
striking  a  cause  from  the  docket  and 
to  place  it  upon  the  trial  calendar. 
Morgan  Hastings  Co.  V.  Gray  Dental 
Co.,   108   111.   App.   98. 

18.  Union  Surety  Co.  v.  Tenney,  200 
111.   349,    65   N.    E.    688. 

19.  Union  Suretv  Co.  v.  Tennev,  200 
ni.  349,  65  N.  E.  688. 
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all  suitors,  established  and  fixed,  as  much  so  as  a  statute  itself,  and 
known  to  all  litigants  and  attorneys.-"  An  order  of  court  apph'ing 
to  a  particular  case  only  is  not  a  rule,  uniformity  of  application  being 
essential.-^ 

A  rule  is  not  a  law,"  though  it  may  have  the  force  and  effect  of 
one.^^ 

B.  Power  To  'Make  Rules  axd  Limitatioxs  Thereon.  —  1.  The 
Power  in  General.  —  All  courts  of  record  have  inherent  power  to 
make  rules  of  practice  which  do  not  conflict  with  the  law  or  impair 
the  legal  rights  of  the  parties,  and  in  addition  thereto  such  power 
is  generally  specifically  conferred  on  them  by  statute.-* 


20.  Wilson  r.  Big  .Toe  Block  Coal 
Co.,  135  Iowa   531,  113  N.  W.  348. 

21.  Spangler  r.  Atchison,  T.  &  S. 
F.   E.   Co.,  42   Fed.   305. 

22.  Because  it  is  not  prescribed  by 
the  supreme  power.  Xichels  v.  Griffin, 
1  Wash.   Ter.  374. 

23.  See  V,  D,  infra. 

24.  U.  S.— Hudson  V.  Parker,  156  U. 
S.  277,  15  Sup.  Ct.  450,  39  L.  ed.  424; 
Ward  V.  Chamberlain,  2  Black  430,  17 
L.  ed.  319;  Bank  of  United  States  v. 
Halstead,  10  Wfieat.  51,  6  L.  ed.  264; 
Wayman  v.  Southard,  10  Wheat.  1,  6 
L.  ed.  253.  Ala.— Code,  1907,  §3227; 
Lee  V.  Eaiford,  54  So.  543;  Stafford  v. 
State,  154  Ala.  71,  45  So.  673;  Ex  parte 
Mayor  &  Aldermen  of  Birmingham,  134 
Ala.  609,  33  So.  13;  Cummings  v.  Brad- 
lev,  57  Ala.  224.  Cal.— People  r.  Mc- 
Clellan,  31  Cal.  101.  Colo.— People  v. 
Court  of  Appeals,  33  Colo.  264,  79  Pac. 
1021.  Fla.  — Gen.  St.,  1906,  §1740;  Mor- 
gan V.  Eaton,  59  Fla.  557,  51  So.  814. 
111. — Lancaster  v.  Waukegan  &  S.  W. 
E.  Co.,  132  111.  492,  24  N.  E.  629; 
Owens  V.  Eanstead,  22  111.  161; 
Koch  V.  Dickinson,  152  111.  App. 
413;  Dille  v.  Eice,  120  111.  App.  353; 
Hopper  v.  Mather,  104  111.  App.  309. 
Ind. — Booker  r.  Bruce,  171  Ind.  86,  85 
N.  E.  351;  State  r.  Van  Cleave,  157 
Ind.  608,  62  X.  E.  446;  Magnuson  v. 
Billings,  152  Ind.  177,  52  N.  E.  803; 
Smith  i:  State,  140  Ind.  340,  36  N. 
E.  708;  Advance  Veneer  Lumber  Co.  v. 
Hornaday  (Ind.  App.),  96  N.  E.  784, 
La.— Conery  r.  His  Creditors,  118  La. 
864,  43  So.  530.  Me.— Fox  v.  Conway 
Fire  Ins.  Co.,  53  Me.  107.  Md.— 
Laurel  Canning  Co.  r.  Baltimore  &  O. 
E.  Co.,  81  Atl.  126.  Mo.— Pelz  v.  Bol- 
linger, 180  Mo.  252,  79  S.  W.  146;  State 
t'.  Withrow,  133  Mo.  500,  34  S.  W.  245, 
36    S.    W.    43;    Nutter    v.    Houston,    42 


Mo.  App.  363.  Mont.— State  v.  Don- 
Ian,  32  Mont.  256,  80  Pac.  244.  N.  H. 
Carr  v.  Adams,  70  N.  H.  622,  45  Atl. 
1084.  N.  y.— Stephens  r.  People,  19 
X.  Y.  549.  N.  C— Lee  v.  Baird,  146 
X.  C.  361,  59  S.  E.  876.  Okla.— Good- 
win V.  Bickford,  20  Okla.  91,  93  Pac. 
548.  Ore.— Francis  f.  Mutual  Life  Ins. 
Co.,  114  Pac.  921;  Zenske  v.  Zenske,  55 
Ore.  65,  105  Pac.  249,  103  Pac.  648; 
State  V.  Birchard,  35  Ore.  484,  59  Pac. 
468;  Coyote,  G.  &  S.  M.  Co.  r.  Euble,  9 
Ore.  121;  Carney  v.  Barrett,  4  Ore.  171. 
Pa.— Helffrieh  r.  Greenberg,  206  Pa. 
516,  56  Atl.  45;  McGreevy  v.  Kulp,  126 
Pa.  97,  17  Atl.  541.  Tenn.— Denton  v. 
Woods,  86  Tenn.  37,  5  S.  W.  489.  Tex.. 
Ashford  v.  Goodwin,  103  Tex.  491,  131 
S.  W.  535;  Pendlev  v.  Berry,  95  Tex. 
72,  65  S.  W.  32.  Vt.-Jones  v.  Spear, 
21  Vt.  426.  Wyo.— Phillips  v.  Brill,  15 
Wyo.  521,  90  Pac.  443. 

The  federal  supreme  court  has  power 
to  make  rules  governing  the  practice  of 
the  inferior  courts  in  admiralty.  Mej-er 
r.  Tupper,  1  Black  (U.  S.)  522,  17 
L.  ed.  180,  citing,  Acts  of  Cong.,  May  8 
1792;  Aug.  28,  1S42. 

A  constitutional  provision  that  the 
judges  of  a  court  might  sit  in  general 
terra  for  the  purpose  of  making  rules 
was  held  merely  to  confer  power  on 
general  terra  to  secure  a  uniformity  of 
rules  in  the  several  divisions  of"  the 
court,  and  not  to  confer  any  power 
to  make  rules,  it  already  having  in- 
herent power  to  make  them.  State  v. 
Withrow,  133  Mo.  500,  34  S.  W.  245, 
36  S.  W.  43. 

Statutory  authority  to  make  rules 
"for  the  orderly  disposition  of  busi- 
ness" before  the  court  means  rules  re- 
lating to  procedure  and  practice,  and 
such  rules  are  liraited  in  their  appli- 
cation   to    the    disposition    or    transac- 
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"Where  power  to  prescribe  its  own  rules  is  conferred  on  a  court  by 
the  constitution,  the  legislature  has  no  authority  in  the  premises,  and 
cannot  change,  alter,  or  repeal  the  rules  so  prescribed.-'^  This  has  also 
been  held  to  be  true  in  regard  to  rules  enacted  pursuant  to  power  be- 
longing to  the  judicial,  as  distinguished  from  the  legislative,  branch 
of  the  government,-*'  but  the  contrary  is  true  where  such  power  is 
conferred  by  statute,-^  or  by  the  common  law.^^ 

In  the  absence  of  a  constitutional  or  statutory  provision  to  the  con- 
trary, no  court  has  power  to  make  rules  governing  the  procedure  in 
any  other  court.-^     In  many  jurisdictions,  however,    power    is    con- 


tion  of  business  before  the  court  for 
determination.  It  does  not  authorize 
a  rule  requiring  the  clerk  to  furnish 
a  printed  copy  of  the  docket  to  each 
member  of  the  bar.  Plaindealer-Herakl 
Pub.  Co.  V.  County  of  Coles,  149  111. 
App.  652. 

Colorado.— Sess.  Laws,  1891,  p.  119, 
leaves  it  to  the  sound  legal  discretion  of 
the  judges  of  the  court  of  appeals  to 
determine  how  nearly  similar  to  the 
procedure  in  the  supreme  court  that 
adopted  by  them  shall  be.  People  v. 
Court  of  Appeals,  33  Colo.  264,  79 
Pac.   1021. 

The  promulgation  of  a  general  rule 
by  a  court  of  equity  is  a  decision  that 
the  power  to  make  it  exists,  and  it  will 
not  be  held  to  have  been  unauthorized 
in  a  subsequent  case  unless  want  of 
power  to  make  it  clearly  appears,  es- 
pecially where  such  a  course  would  re- 
sult in  depriving  an  officer  of  fees  al- 
ready earned  thereunder.  In  re  Du 
Pont,   8   Del.   Ch.   442,   68   Atl.   399. 

While  an  appellate  court  will  inter- 
fere if  the  trial  court  transcends  or 
abuses  its  discretion  in  making  rules, 
a  very  clear  case  of  abuse  must  be  made 
out  to  warrant  it  in  doing  so.  Pelz  v. 
Bollinger,   180   Mo.   252,    79   S.   W.   146. 

25.  Under  the  constitution  of  1868 
the  supreme  court  has  exclusive  power 
to  regulate  its  own  procedure,  and  is  not 
bound  by  acts  of  the  legislature  at- 
tempting to  regulate  its  rules  of  prac- 
tice. Calvert  r.  Carstarphen,  133  N. 
C.  25,  45  S.  E.  353;  Hendon  v.  Imperial 
Fire  Ins.  Co.,  Ill  N.  C.  384;  State  v. 
Edwards,  110  N.  C.  511,  14  S.  E.  741; 
Horton  v.  Green,  104  N.  C.  400,  10  S. 
E.  470;  Eencher  v.  Anderson,  93  N. 
C.  105.  See  also,  Laurel  Canning  Co. 
V.  Baltimore  &  O.  R.  Co.  (Md.),  81 
Atl.  126. 

26.  A  statute  authorizing  the  ad- 
mission to  the  bar  of  graduates  of  law 
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schools  was  held  invalid  as  such  an 
assumption  by  the  legislature  of  judi- 
cial power  as  is  prohibited  by  the  con- 
stitution. In  re  Day,  181  111.  73,  54  N. 
E.  646. 

A  statute  providing  that  transcripts 
on  appeal  might  be  printed  or  type- 
written at  the  election  of  the  appel- 
lant was  held  to  be  void  and  not  to 
have  repealed  a  rule  of  the  supreme 
court  requiring  them  to  be  printed. 
Jordan  v.  Andrus,  26  Mont.  37,  66  Pac. 
502. 

The  judges  of  a  circuit  cannot  by  a 
general  rule  deprive  the  trial  court  of 
the  right,  in  view  of  the  particular 
circumstances  of  each  case,  to  award 
costs  to  either  party,  where  the  stat- 
ute makes  such  allowance  discretionary 
with  such  court.  Voigt  Brewing  Co.  V. 
Wayne  Circuit  Judge,  108  Mich.  356, 
66  N.  W.  217. 

27.  State  v.  Edwards,  110  N.  C. 
511,  14  S.  E.  741,  construing  North  Caro- 
lina Code,  §961,  and  saying  that  power 
so  conferred  is  subject  to  legislative 
modification. 

28.  The  legislature  has  power  to  di- 
vest the  common  law  right  of  a  court 
to  prescribe  such  rules  of  practice  as 
are  simply  convenient  or  beneficial,  but 
not  necessary,  to  the  court  in  the  ex- 
ercise of  its  lawful  jurisdiction.  State 
V.  Call,  39  Fla.  504,  22  So.   748. 

29.  Smith  v.  Valentine,  19  Minn. 
452,  where  the  supreme  court  was  held 
to  have  no  authority  to  make  rules  to 
bind  the  district  court,  so  that  such 
rules  were  not  binding  on  the  clerk 
of  the  latter  court. 

The  power  conferred  on  the  judges 
of  the  district  court  to  make  rules  gives 
them  no  authority  to  prescribe  a  rule 
of  practice  which  will  have  the  effect 
of  depriving  the  supreme  court  of  su- 
pervision and  control  over  the  records 
of   the    district    court  which    are   made 
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ferred  on  the  court  of  last  resort  to  make  rules  for  all  inferior 
courts.^"  Such  provisions  preclude  the  inferior  courts  from  making 
rules  inconsistent  with  those  so  adopted,^^  but  do  not  necessarily  deprive 
them  of  power  to  make  rules  in  respect  to  matters  as  to  which  the  other 
court  has  taken  no  action,^^  or  necessary  rules  of  a  temporary  or 
special  application.^^  In  some  states  general  rules  cannot  be -estab- 
lished by  the  inferior  courts  without  the  approval  of  the  court  of  last 
resort.^* 


with  reference  to  a  probable  appeal  to 
the  supreme  court,  and  which  may  re- 
sult in  incumbering  the  return  on  ap- 
peal with  unnecessary  and  useless  mat- 
ter. State  V.  Otis,  71  Minn.  511,  74 
N.  W.  283. 

30.  See  the  statutes  of  the  various 
states,  and  cases   cited  below. 

California. — It  is  not  the  duty  of  the 
district  court  of  appeal  to  formulate 
rules  of  practice,  but  authority  to  make 
rules  for  that  court  and  the  supreme 
court  is  vested  in  the  supreme  court  by 
the  constitution.  San  Joaquin  &  K.  E. 
C.  &  I.  Co.  V.  Stevenson  (Cal.  App.), 
116   Pac.   378. 

Florida.— The  supreme  court  alone 
has  power  to  prescribe  rules  for  the 
government  of  the  inferior  courts  as  to 
all  matters  of  practice  and  procedure 
of  a  general  or  permanent  nature  which 
are  merely  beneficial  or  convenient,  ther 
power  of  the  inferior  courts  in  this  re- 
gard being  limited  to  the  making  of 
necessary  rules  of  a  temporary  or  spe- 
cial application.  State  v.  Call,  39  Fla. 
504,  22  So.  748. 

A  rule  of  the  supreme  court  relating  to 
the  form  and  contents  of  the  praecipe 
for  process  in  personal  actions  must  be 
taken  as  the  construction  by  the  su- 
preme court  of  the  power  conferred  on 
it  to  make  rules,  and  a  praecipe  in  con- 
formity therewith  is  sufficient.  Sea- 
board Air  Line  R.  v.  Rentz,  60  Fla.  449, 
54   So.   20. 

Michigan. — A  constitutional  provision 
that  the  supreme  court  shall  make  rules 
of  practice  for  the  subordinate  courts 
restricts  the  inherent  power  of  the  lat- 
ter to  make  rules,  and  they  are  bound 
to  be  governed  by  the  rules  adopted  by 
the  supreme  court.  Detroit,  G.  R.  & 
W.  R.  Co.  V.  Eaton  Circuit  Judge,  128 
Mich.   495.   87  N.   W.   641. 

In  North  Carolina.— Code  §961;  Cal- 
vert V.  Carstarphen,  133  N.  C.  25,  45 
S.  E.  353;  Barnes  v.  Easton,  98  N.  C. 
116,  3  S.  E.  744. 


31.  Detroit,  G.  R.  &  W.  R.  Co.  v. 
Eaton  Circuit  Judge,  128  Mich.  495,  '87 
N.  W.  641;  Chester  Traction  Co.  V. 
Philadelphia,  W.  &  B.  R.  Co.,  180  Pa. 
432,  36  Atl.  916;  Green  v.  Prince  Me- 
tallic Paint  Co.,  26  Pa.  Super.  415. 

The  rules  adopted  by  the  federal 
supreme  court  to  regulate  the  practice 
in  the  federal  courts  of  equity  are 
obligatory  on  such  courts  and  they  can- 
not adopt  rules  inconsistent  therewith. 
Gaines  v.  Relf,  15  Pet.  (U.  S.)  9,  10 
L.  ed.  642;  Ex  parte  Whitney,  13  Pet. 
(U.  S.)  404,  10  L.  ed.  221;  Story  v. 
Livingston,  13  Pet.  (U.  S.)  359,  10 
L.  ed.  200. 

No  practice  inconsistent  with  such 
rules  can  control  them.  Bank  of  United 
States  r.  White,  8  Pet.  (U.  S.)  262,  8 
L.  ed.  938. 

Such  rules  were  not  intended,  how- 
ever, to  deprive  such  courts  of  power 
to  mold  their  rules  in  relation  to  the 
time  and  manner  of  appearing  and  an- 
swering so  as  to  prevent  them  from 
working  injustice.  Poultney  v.  La 
Fayette,  12  Pet.  (U.  S.)  472,  9  L.  ed. 
1161. 

No  federal  circuit  or  district  court 
has  power  to  adopt  a  practice  incon- 
sistent with  the  rules  promulgated  by 
the  supreme  court  pursuant  to  the  stat- 
ute. Northwestern  Mut.  Life  Ins.  Co. 
V.  Keith,  77  Fed.  374,  23  C.  C.  A. 
196. 

32.  Jones  v.   Menefee,  28   Kan.  436. 
Where   a   statute   does  not  require  a 

rule  for  the  dismissal  of  cases  under 
specified  circumstances,  but  is  permis- 
sive only,  so  long  as  the  supreme  court 
adopts  no  such  rule,  it  cannot  be  opera- 
tive, and  the  circuit  court  cannot 
adopt  one.  Detroit,  G.  R.  &  W.  R.  Co. 
11.  Eaton  Circuit  Judge,  128  Mich.  495, 
87  N.  W.  641. 

33.  State  v.  Call,  39  Fla.  504,  22  So. 
748. 

34.  Hurst  V.  Hawkins,  40  Mich.  575; 
Kegel  V.  Schrenkheisen,  37  Mich.  174; 
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Power  to  make  a  rule  of  procedure  in  advance  includes  power  to 
ratify  a  particular  procedure  followed  in  the  absence  of  a  rule.^^ 

The  promulgation  of  a  general  rule  does  not  exhaust  the  inherent 
power  of  the  court  to  make  a  special  order  in  a  proper  case  to  which 
the  rule  does  not  apply.^° 

The  federal  conformity  act  is  to  be  construed  in  connection  with  the 
statutes  conferring  on  the  various  federal  courts  the  power  to  make 
rules  regulating  their  own  practice.'^  It  does  not,  in  all  cases,  require 
the  federal  courts  to  change  their  rules  to  conform  to  state  statutes 
subsequently  adopted,^^  nor  does  it  control  the  procedure  in  suits  in 
equity  to  the  exclusion  of  the  rules  of  equity  pleading  and  practice.^" 

2.  Must  Be  Consistent  With  the  Law  and  Reasonable.  —  A  rule 
which  conllicts  or  is  inconsistent  with  the  constitution,""'  or  a  statute"  or 


Wyandotte  Rolling  Mills  Co.  v.  Eobin- 
son,  34  Mich.  428. 

35.  Pieper  v.  Centinela  Land  Co.,  56 
Cal.  173. 

36.  Wilds  V.  Wilds,  8  Del.  Ch,  368, 
68  Atl.  447. 

37.  U.  S.  Eev.  St.,  §§914  and  918 
are  to  be  construed  together.  Mahr  v. 
Union  Pae.  R.  Co.,  140  Fed.  921;  Im- 
porters' &  Traders'  Nat.  Banlc  V. 
Lyons,  134  Fed.  510;  Ewing  v.  Burn- 
ham,  74  Fed.  384.  See  also  Bank  of 
United  States  v.  Halstead,  10  Wheat. 
(U.  S.)  51,  6  L.  ed.  264;  Wayman  v. 
Southhard,  10  Wheat.  (U.  S.)  1,  6  L. 
ed.  253;   Lowry  v.   Story,  31  Fed.  769. 

38.  A  summons  issued  pursuant  to  a 
rule  of  the  federal  court  substantially 
in  conformity  with  the  state  statute 
in  force  when  it  was  adopted  was  held 
sufBeient,  though  the  state  statute  had 
since  been  changed.  The  intention 
was  that  the  uniformity  of  procedure 
required  by  the  conformity  act  should 
be  reached  often  "largely  through  the 
discretion  of  the  federal  courts,  exer- 
cised in  the  form  of  general  rules, 
adopted  from  time  to  time,  and  so  regu- 
lating their  own  practice  as  might  be 
necessary  or  convenient  for  the  advance- 
ment of  justice  and  the  prevention  of 
delavs  in  proceedings."  Shephard  r. 
Adams,  168  U.  S.  618,  18  Sup.  Ct.  214, 
42  L.  ed.   602. 

A  rule  of  the  district  court  as  to 
when  process  should  be  returnable  was 
held  valid  and  in  force  notwithstanding 
an  inconsistent  state  statute  subse- 
miently  aclopted.  Gokev  77.  Boston  & 
M.  "R."  Co.,  130  Fed.  992;  Ewing  v. 
Burnham,  74  Fed.  384. 

39.  Brvant  Bros.  v.  "Robinson,  149 
Fed.  321,  79  C.  C.  A.  259;  United  Cig- 
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arette  Mach.  Co.  v.  Wright,  132  Fed. 
195.  See  also  Martindale  v.  Waas,  11 
Fed.  551. 

40.  III. — Fisher  v.  National  Bank  of 
Commerce,  73  111.  34.  Md. — Laurel  Can- 
ning Co.  v.  Baltimore  &  O.  R.  Co.,  81 
Atl.  126.  Tenn. — Pawley  v.  McGimp- 
tey,  7  Yerg.  502.  Vt. — Jones  v.  Spear, 
21  Vt.  426. 

A  constitutional  provision  that  the 
right  to  be  heard  in  the  court  of  last 
resort  by  appeal,  error,  or  otherwise, 
shall  not  be  denied  does  not  prohibit 
the  supreme  court  from  prescribing 
such  reasonable  rules  and  regulations 
as  are  deemed  essential  in  the  prompt 
and  orderly  disposition  of  causes 
brought  there,  such  as  a  rule  providing 
for  affirmance  on  motion  in  delay  cases. 
Schmidt  V.  Boyle,  54  Neb.  387,  74  N.  W. 
904. 

41.  Colo. — Cates  v.  Mack,  6  Colo. 
401.  111.— Gage  v.  Eddy,  167  111.  102, 
47  N.  E.  200;  Rozier  v.  Williams,  92  111. 
187;  Benson  v.  Johnson,  90  111.  94; 
Fisher  v.  National  Bank  of  Commerce, 
73  111.  34;  Linuemeyer  v.  Miller,  70  111. 
244;  Owens  v.  Eanstead,  22  111.  161. 
Ind.— Coffin  v.  McClure,  23  Ind.  356. 
Ky. — Pettv  t'.  Wilbur  Stock  Food  Co., 
128  Ky.  130,  107  S.  W.  699;  Hill's 
Admr.  v.  Penn  Mut.  Life  Ins.  Co.,  120 
Ky.  190,  85  S.  W.  759;  Kennedy  & 
Bro.  r.  Cunningham,  2  Mete.  538.  La. 
State  V.  Judge,  109  La.  8,  33  So.  49. 
Md. --Laurel  Canning  Co.  i\  Baltimore 
&  O.  R.  Co.,  81  Atl.  126.  Mass.— Thomp- 
son r.  Hatch,  3  Pick.  512.  Mich,— Is- 
mond  r.  Sconirnle,  119  Mich.  501,  78 
N.  W.  546.  Minn. — Fagenbank  v.  Fa- 
genbank,  9  Minn.  72.  Miss. — Bennett 
7?.  State,  55  So.  482.  Mo.— State  7-. 
Withrow,   133   Mo.   500,   34   S.    W.   245, 
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which  deprives  a  party  of  a  constitutional"  or  statutory^'  or  common 


36   S.   W.   43;    State    v.   Underwood,    75 

Mo.  230;   Calhoun  v.  Crawford,  50   Mo. 

458.    Nev. — Twaddle  v.  Winters,  29  Nev. 

88,    89    Pac.    2S9,    85    Pac.    280.      N.   J. 

Hinehly    v.    Machine,   15   N.   J.   L.   476. 

N.  Y.— Gormerly  v.  McGlynn,  84  N.  Y. 

284;   French   r.   Powers,   SO   N.   Y.   146; 

People   V.  Nichols,   79   N.  Y.  582;   Will- 

ner    v.   Mink   Restaurant    Co.,   61    Misc. 

73,    113    N.    Y.    Supp.    31,    reversing    60 

Misc.  358,  113  N.  Y.  Supp.  633;  Eanch- 

berger  v.  Interurban  St.  E.  Co.,  52  Misc. 

518,  102   X.  Y.  Supp.  561;   Schwartz  v. 

Interurban  St.  K.  Co.,  108  N.  Y.  Supp. 

651.      Ohio. — Van    Ingen    v.   Berger,    82 

Ohio    St.    255,    92    N.    E.    433;    Hunt   f. 

State,   5   Ohio   C.   C.    (N.    S.)    621.     Pa. 

Hickernell    r.   First   Xat.  Bank,   62   Pa. 

146;    Eeist   r.   Heilbrenner,   11    Serg.    & 

R.    131.     Vt.— Jones    r.    Spear,    21    Vt. 

426.      Va.— Suckley's    Admr.    v.    Kotch- 

ford,  12  Gratt.  60, 

A  rule  which  alters  the  rights  of  the 
parties  as  fixed  by  the  statute  is  void. 
Ill  re  Herefordshire  Banking  Co.,  L.  E. 
4  Eq.  250. 

Cannot  enlarge  or  abridge  the  rights 
conferred  by  statute.  Ackerman  v. 
Ackerman,  123  App.  Div.  750,  108  N.  Y. 
Supp.  534, 

The  supreme  court  cannot  by  rule 
make  judgments  or  decrees  for  the  pay- 
ment of  money  a  lien  on  land  where 
no  such  charge  is  created  by  law,  or 
displace  any  such  right  where  the  same 
is  conferred  or  recognized  by  act  of 
congress.  Ward  v.  Chamberlain,  2 
Black  (U.  S.)  430,  17  L.  ed.  319. 

A  rule  prescribing  tlie  form  and 
manner  of  giving  a  statutory  notice 
was  held  not  to  be  contrary  to  such 
statute.  Van  Aken  v.  Coldren,  80  Iowa 
254,  45  N.  W.  873. 

A  rule  providing  that  an  attorney 
giving  evidence  on  the  merits  in  be- 
half of  his  client  should  not  argue  the 
case  except  by  permission  of  the  court 
was  held  not  to  violate  a  statute  per- 
mitting a  party  to  argue  the  case  by 
himself  or  by  counsel.  Voss  V.  Bender, 
32  Wash.  56(3,  73  Pac.  697. 

A  rule  can  never  add  to,  diminish, 
or  vary  the  provisions  of  a  statute. 
"In  making  a  rule  of  practice — (and 
courts  cannot  create  a  rule  of  law)  — 
the  first  incjuiry  is,  what  is  the  law; 
and  what  are  the  rights  of  persons 
conferred   or   secured   by   the  law,   and 


this  being  ascertained,  the  province  of 
rules  of  court  is  to  fix  the  mode  and 
form  of  enforcing  the  law."  Beers  v, 
Haughton,  9  Pet.  (U.  S.)  329,  343,  9 
L.  ed.  145. 

Iowa  Code,  §2599,  permits  the  court 
to  provide  by  general  rule  that  the 
time  for  filing  pleadings  shall  be  dif- 
ferent from  that  fixed  by  the  code.  Mc- 
Grew  V.  Downs,  67  Iowa  6s7,  25  N.  W. 
880. 

42.  Laurel  Canning  Co.  v.  Baltimore 
&  0,  K.  Co.  (Md.),  81  Atl.  126. 

A  rule  prohibiting  more  than  one 
counsel  on  each  side  to  examine  wit- 
nesses was  held  void  in  so  far  as  it 
prevented  counsel  for  one  of  two  de- 
fendants in  a  criminal  case,  who  were 
tried  together  and  had  different  coun- 
sel, from  cross-examining  witnesses. 
State  V.  Bryant,  55  Mo.  75. 

43.  Cal.— People  v.  McClellan,  31 
Cal.  101.  La. — State  v.  Posey,  17  La. 
Ann.  252.  Md. — Laurel  Canning  Co.  v. 
Baltimore  &  O.  E.  Co.,  81  Atl.  126. 
Utah. — Westcott  v.  Eccles,  3  Utah  25», 
2  Pac.  525. 

A  rule  having  the  effect  of  depriving 
a  party  of  his  statutory  right  to  per- 
sonally defend  any  action  brought 
against  him  is  void.  Gregson  v.  Allen, 
85  111.  478. 

Effect  of  Appearance. — A  rule  of  the 
federal  circuit  court  providing  that  any 
party  might,  without  leave,  appear 
specially  for  any  purpose  for  which 
leave  to  so  appear  could  be  granted,  by 
agreeing  that  if  the  purpose  for  which 
he  so  appeared  was  not  sanctioned  or 
sustained  he  would  appear  generally, 
and  that  if  he  did  not  so  agree  his  ap- 
pearance should  be  deemed  a  general 
one,  was  held  void  in  so  far  as  it  related 
to  a  special  appearance  to  object  to 
the  court's  jurisdiction,  as  impairing 
his  right  to  appear  specially  and  his 
statutory  right  to  appeal  from  an  ad- 
verse decision.  Davidson  Bros.  Marble 
Co.  V.  United  States  ex  rel.  Gibson,  213 
U.  S.  10,  29  Sup:  Ct.  324,  53  L.  ed* 
675. 

Pleading. — A  rule  cannot  abridge  a 
statutory  right  of  refusing  to  plead 
until  the  case  is  called  (Aaron  v.  An- 
derson, 18  Ark.  268;  Cornish  r.  Sargent, 
18  Ark.  266;  Hixon  v.  Weaver,  9  Ark. 
133);  nor  shorten  the  statutory  time 
for    pleading    (Hurst     v.     Hawkins,    40 

Vol.  VI 


60 


COURTS 


law**  right,  or  imposes  upon  him  other  and  additional  burdens  than  those 
imposed  by  law/^  or  which  extends  the  jurisdiction  of  a  court  beyond 
that  fixed  by  law,**^  or  modifies  the  conditions  imposed  thereon,*^  or 
deprives  a  court  of  a  discretionary  power,  conferred  on  it  by  law.** 
is  to  that  extent  void. 

Rules  must  be  reasonable.*^ 

3.  Rules  as  to  Particular  Matters.  —  Among  the  different  classes 
of  rules  that  have  been  held  to  be  valid  are  rules  relating  to  the 
terms  of  court,^°  the  distribution  of  business  between  the  different 


Mich.    575;    Wyandotte     Eolling     Mills 
Co.  V.  Robinson,  34  Mich.  428). 

Continuance. — The   court   cannot,    by 
rule,    deprive    a    party    of    a    statutory 
right    to    a    continuance.      Hayward    v. 
Eamsey,  74  111.  372. 
.     44.     Main  V.  Lynch,  54  Md.  658. 

That  an  application  to  the  court  for 
the  purpose  of  raising  any  jurisdic- 
tional question  shall  be  deemed  a  gen- 
eral appearance.  Huff  v.  Shepard,  58 
Mo.  242. 

45.  Discovery. — Cannot  provide  for 
the  production  of  articles  not  included 
in  the  statute  relating  to  discovery  and 
inspection.  Auerbach  v.  Delaware,  L. 
&  W.  E.  Co.,  66  App.  Div.  201,  73  N.  Y. 
Supp.  118;  Pina  Maya-Sisal  Co.  v. 
Squire  Mfg.  Co.,  105  N.  Y.  Supp.  482. 

Defaults.  — Cannot  impose  upon  par- 
ties not  in  default  any  conditions  as 
to  the  exercise  of  their  rights  under 
the  law  that  are  not  imposed  by  the 
law,  as  the  payment  of  costs  in  ad- 
vance. City  of  Pekin  v.  Dunkelburg,  40 
111.  App.  184. 

Change  of  Venue. — "Where  an  affi- 
davit for  a  change  of  venue  complies 
with  the  statute,  it  is  not  necessary 
for  it  to  comply  with  additional  re- 
quirements of  a  rule.  Krutz  v.  Howard, 
70  Ind.  174;  Krutz  V.  Griffith,  68  Ind. 
444. 

Calendars. — Where  the  statute  pro- 
vides that  where  a  case  is  properly 
placed  on  the  calendar  and  is  not  tried 
at  the  term  it  shall  remain  thereon 
until  disposed  of  without  a  new  no- 
tice of  trial  or  note  of  issue,  a  rule 
requiring  a  new  note  of  issue  is  in- 
valid. Eanchberger  v.  Interurban  St. 
E.  Co.,  52  Misc.  518,  102  N.  Y.  Supp. 
561;  Schwartz  v.  Interurban  St.  E.  Co., 
108   N.   Y.   Supp.   651. 

Subpoenas.  — Prohibiting  the  clerks 
from  issuing  more  than  a  certain  num- 
ber of  subpoenas  in  a  criminal  case 
without  an  order  of  court,  and  requir- 
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ing  an  application  under  oath  to  ob- 
tain such  order.  Aiken  V.  State,  58 
Ark.  544,  25  S.  W.  840. 

A  rule  providing  that  in  criminal 
cases  where  the  offense  might  be  pun- 
ishable by  death,  the  defendant  should 
be  entitled  as  of  right  to  fifteen  sub- 
poenas for  witnesses,  and  no  more,  and 
requiring  a  motion  and  a  certain  show- 
ing to  obtain  additional  ones  was  held 
void  where  the  constitution  imposed 
no  limit.  State  v.  Gideon,  119  Mo.  94, 
24  S.  W.  748. 

Imposing  additional  burdens  on  the 
right  to  appeal,  as  by  requiring  the 
payment  of  fees  or  costs.  Colo. — Peo- 
ple V.  Quinn,  12  Colo.  473,  12  Pac.  488. 
111.— Dille  V.  Eice,  120  111.  App.  353. 
Okla.— Stone  v.  Clogston,  25  Okla.  162, 
105  Pac.  642;  Holmes  v.  Offield,  22 
Okla.  552,  98  Pac.  341;  Nelson  v.  Lollar, 
20  Okla.  291,  94  Pac.  176;  Goodwin  v. 
Bickford,  20  Okla.  91,  93  Pac.  548. 

46.  Eozier   v.   Williams,   92  111.   187. 

47.  The  Brig  Hiram,  23  Ct.  CI. 
(U.  S.)   431. 

48.  Adams  Express  Co.  v.  Trego,  35 
Md.   47. 

A  rule  restricting  the  discretion  of 
the  court  as  to  the  permission  to  re- 
call a  witness,  which  was  unlimited  at 
common  law,  was  held  beyond  the 
power  of  the  court.  De  Lome  v.  Pease, 
19  Ga.  220. 

49.  111.— Gregson  v.  Allen,  '85  111. 
478;  Prindeville  v.  People,  42  111.  217; 
Owens  V.  Eanstead,  22  111.  161;  Eoyal 
Neighbors  v.  Simon,  135  111.  App.  599; 
Chicago  Title  &  Trust  Co.  v.  Core,  126 
111.  App.  272.  Ky.— Conrad  Schopp 
Fruit  Co.  V.  Bondurant,  134  Ky.  568, 
121  S.  W.  482.  N.  C— State  v.  Ed- 
wards, 110  N.  C.  511,  14  S.  E.  741. 

For  examples  of  particular  rules  that 
have  been  held  to  be  reasonable  or  un- 
reasonable see  infra,  V,  B,  3. 

50.  Arranging  the  business  of  the 
term,   and   designating  certain   days  or 
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departments  of  the  court, ^^  and  to  the  making  up  of  trial  calendars 
and  the  placing  of  cases  thereon,^-  rules  requiring  pleadings'^'  and 
stipulations  and  agreements  of  counseP*  to  be  in  writing,  rules  fixing 
the  time  within  which  pleadings  may  be  filed,^^  and  amendments 
thereto  may  be  made,^^  rules  requiring  cases  to  be  tried  within  a  reason- 
able time,^^  regulating  the  time  within  which  applications  for  change 
of  venue  may  be  made,^^  regulating  continuances,^^  requiring  a  de- 
mand for  a  jury  trial  to  be  made  at  a  particular  time,  where  a  party 
is  not  absolutely  entitled  to  such  a  trial, '^*^  fixing  a  time  within  which 
requests  for  findings  must  be  made,  requiring  all  the  testimony  to 
be  produced  before  any  question  of  law  is  raised,^^  and  rules  limiting 
the  time  for  the  preparation  and  filing  of  the  record  on  appeal,'^-  and 


periods  when  different  kinds  of  busi- 
ness shall  be  transacted.  In  re  Mc- 
Candless  Tp.  Eoad,  110  Pa.  605,  1  Atl. 
594. 

Making  terms  of  court  continuous 
for  the  trial  of  particular  classes  of 
cases.  Succession  of  Hoyle,  109  La. 
623,  33  So.  625. 

51.  State  V.  Donlan,  32  Mont.  256, 
80  Pac.  244. 

52.  Eequiring  service  of  notice  of 
trial,  and  the  making  up  of  a  trial 
calendar,  and  providing  that  cases  not 
placed  upon  the  calendar  according  to 
the  rule  should  not  be  heard  except 
for  good  cause  shown.  Riddle  v.  Quinn, 
32  Utah  341,  90  Pac.  893. 

53.  Trammell  v.  Vane,  Calvert  &  Co., 
62  Ala.  301. 

54.  Jones  v.  Menefee,  28  Kan.  436. 

55.  Eooker  v.  Bruce,  171  Ind.  86, 
85  X.  E.  351. 

56.  That  after  a  case  is  set  for 
trial,  no  change  in  pleadings  will  be 
allowed  without  good  cause  shown. 
Royal  Neighbors  v.  Simon,  135  111.  App. 
599;  Chicago  Title  &  Trust  Co.  v.  Core, 
126  111.  App.  272. 

See  also  the  title  "Amendments  and 
Jeofails,'*  Vol.  I,  pp.  844  et.  seq. 

57.  A  rule  providing  for  the  trans- 
fer of  cases  from  the  trial  and  ap- 
peal dockets  to  the  stet  docket,  if  not 
disposed  of  within  a  reasonable  time, 
and  that  cases  remaining  on  the  stet 
docket  for  four  consecutive  terms 
should  abate  was  held  to  be  reason- 
able, and  not  to  violate  provisions  of 
the  bill  of  rights  giving  every  man 
a  remedy  for  any  injury  and  that  a 
trial  of  facts  is  a  security  of  the  lives, 
etc.,  of  the  people.  Laurel  Canning 
Co.  i:  Baltimore  &  0.  R.  Co.  (Md.).  81 
Atl.  126.     See  also  the  title    "Trial." 


58.  Requiring  application  to  be 
made  before  issues  are  formed  (Per- 
due V.  Gill,  35  Ind.  App.  99,  73  X.  E. 
844),  or  at  least  one  day  before  the 
case  is  set  for  trial  (Advance  Veneer 
&  Lumb.  Co.  V.  Hornaday  [Ind.  App.1, 
96  X.  E.  784). 

An  application  made  after  the  time 
so  fixed  may  be  denied  on  the  ground 
that  it  is  too  late.  Moulder  v.  Kempff, 
115  Ind.  459,  17  N.  E.  906. 

A  rule  that  such  an  application  must 
be  made  at  least  one  day  before  the 
case  is  set  for  trial  is  reasonable  and 
valid.  Hays  v.  Morgan,  87  Ind.  231; 
Vail  V.  McKernan,  21  Ind.  421.  See 
also  the  title  "Change  of  Venue." 

59.  That  a  case  set  down  for  trial 
shall  not  be  reset  or  continued  without 
the  consent  of  the  court  and  legal  and 
suflScient  reason  shown.  Conrad  Sehopp 
Fruit  Co.  r.  Bondurant,  134  Ky.  568, 
121  S.  W.  482.  See  also  the  title  "Con- 
tinuances. ' ' 

60.  At  the  call  of  the  docket.  Staf- 
ford V.  State  (Ala.),  45  So.  673.  See 
also  the  title  "Jury." 

61.  Gist  v.  Drakely,  2  Gill.  (Md.) 
330.  ^ 

62.  Limiting  the  time  for  noticing 
a  case  for  settlement.  Jones  v.  Mene- 
fee, 28  Kan.  436. 

Requiring  payment  of  fees  and  dock- 
eting of  appeals  within  a  specified  time. 
City  V.  Eedwine,  6  Utah  335,  23  Pac. 
756. 

Eequiring  the  return  on  appeal  to  be 
docketed  ten  days  before  the  term. 
State  V.  Edwards,  110  X.  C.  511,  14 
S.  E.  741. 

Providing  for  dismissal  of  an  appeal 
unless  the  names  of  the  attorneys  are 
entered    on    the    docket    by    a    certain 
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providing  a  ^locle  for  the  transmission  of  evidence  to  the  appellate 
court.^^ 

As  To  Evidence.  —  A  court  may  not,  by  rule,  change  the  law  of 
evidence,*^^  but  it  may  regulate  the  mode  of  giving  evidence,''^  and 
may  dispense  with  proof  of  matters  not  denied  by  affidavit,^'''  or  not 
included  in  the  specification  of  defense,""^  or  in  the  absence  of  a  no- 
tice to  the  adverse  party  to  prove  them,««  and  may  require  an  affidavit 
of  defense."'-' 

As  to  Instructions.  —  The  court  may  adopt  a  reasonable  rule  as  to 
the  time  within  which  instructions  must  be  presented, "°  but  a  hard 


time.      Gregson    v.    Allen,    85    111.    478. 
See  also  the  title  "Appeals." 

63.  Where  the  statute  prescribes  no 
mode  by  which  it  shall  be  made  to 
appear  on  appeal  what  papers  were 
used  on  the  hearing  of  a  motion,  the 
supreme  court  may  presL-ribe  a  meth- 
od by  rule  in  order  to  uiake  effectual 
the  appeal  given  by  law.  _Pieper  v. 
Centinela  Land  Co.,  56  Cal.  1^3. 

Providing  for  the  submission  and  de- 
cision of  appeals  upon  an  abstract  of 
the  record.  Smith  v.  Guckenheimer  & 
Sons,  42  Fla,  1,  27  So.  900,  See  also 
the  title   "Appeals." 

64.  Mills  V.  Bank  of  United  States, 
H  Wlieat.  (U.  S.)  431,  6  L.  ed.  512; 
Roberts  v.  White,  32  R.  I.  185,  78  Atl. 
497. 

Cannot  control  the  rights  of  the 
parties  in  matters  of  evidence,  admis- 
sible by  the  general  rules  of  law. 
Patterson  v.  Winn,  5  Pet.  (U.  S.)  233, 
8  L.  ed.  108. 

A  rule  construed  as  requiring  the 
exclusion  of  a  deed,  aud  of  orders  of 
which  the  court  was  bound  to  take 
judicial  notice,  for  failure  of  plaintiff 
to  file  an  abstract  of  title  in  an  action 
involving  title  to  realty,  was  held  void. 
Pelz  V.  Bollinger,  180  Mo.  252,  79  S.  W. 
146. 

65.  Baird  v.  King,  31  New  Bruns. 
189. 

Permitting  office  copies  of  deeds  to 
be  read  in  evidence  without  proof  of 
their  execution  in  certain  cases.  Sel- 
lars  V.   Carpenter,  27  Me.  497. 

66.  Mills  V.  Bank  of  United  States, 
11  Wheat.  (U.  S.)  431,  6  L.  ed.  512; 
Odcnhcimer  V.  Stokes,  5  AVatts  &  S. 
(Pa.)    175. 

67.  That  persons  filing  specifications 
of  the  nature  and  grounds  of  defense 
shall  bo  confined  to  the  grounds  set 
forth   tliorein,   and   shall  be  deemed   to 
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have  admitted  all  allegations  of  the 
writ  and  declaration  not  specifically 
denied.  Fox  v.  Conway  Fire  Ins.  Co., 
53  Me.  107;  Day  v.  Frye,  41   Me.  326. 

68.  A  rule  dispensing  with  proof  by 
plaintiff  of  the  character  and  capacity 
of  defendants  sued  as  executors,  etc., 
unless  a  notice  to  prove  the  same  ac- 
companied defendant's  plea,  was  held 
valid,  and  not  to  take  away  any  of 
defendant's  rights.  Roberts  V.  White, 
32  R.  I.  185,  78  Atl.  497. 

69.  111.— Koch  V.  Dickinson,  152  111. 
App.  413.  Pa. — Helffrich  r.  Greenberg, 
206  Pa.  516,  56  Atl.  45;  Chain  v.  Hart, 
140  Pa.  374,  21  Atl.  442;  Hogg  v.  Charl- 
ton, 25  Pa.  200;  Yanatta  v.  Ander- 
son, 3  Binn.  417;  Blair  v.  Ford  China  . 
Co.,  26  Pa.  Super.  374.  Vt.— Jones  v. 
Spear,  21  Vt.  426.  See  also  the  title 
"Affidavits  of  Merits  and  Defense," 
Vol.  I,  pp.  643,  et  seq. 

70.  U.  S.— Manhattan  Life  Ins.  Co. 
r.  Francisco,  17  Wall.  672,  21  L.  ed. 
698.  111.— Chicago  City  R.  Co.  v. 
Sandusky,  198  111.  400,  64  N.  E.  990, 
affirming  99  111.  App.  164;  Prindeville 
V.  People,  42  111.  217.  Md. — Sparrow 
v.  Grove,  31  Md.  214.  W.  Va.— Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64. 

But  see  People  v.  Garbutt,  17  Mich. 
10;  Billings  v.  McCoy  Bros.,  5  Neb. 
187. 

A  rule  requiring  a  party  to  submit 
requested  instructions  before  he  rests 
his  case  and  to  cite  authorities  to  sup- 
port them,  on  penalty  of  having  them 
refused,  is  unreasonable  and  void  as 
impairing  the  right  to  present  instruc- 
tions and  have  them  given  if  correct 
and  applicable.  Odegard  v.  North  Wis- 
consin Lnmb.  Co.,  130  Wis.  659,  110 
N.  W.  809. 

Proper  instructions  should  not  be  re- 
fused in  a  criminal  case  because  not 
presented    within    the    time    prescribed 
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and  fast  rule  limiting  the  number  of  instructions  has  been  held  to 
be  unreasonable  and  void.'^ 

C.  Formal  Requisites.  —  Except  that  it  may  be  proved  to  exist 
by  long  usage,'-  a  rule  cannot  rest  in  parol  or  in  the  breast  of  the 
court,  but  must  be  in  writing  and  entered  of  record.'^  The  declara- 
tion of  a  court  as  to  what  its  decision  in  futuro  as  to  a  matter  of  prac- 
tice will  be  does  not  have  the  force  and  effect  of  a  regularly  formulated 
and  properly  promulgated  rule  of  jDractice.'* 

D.  Force  and  Effect.  —  Rules  have  the  force  and  effect  of  law,"^ 


by    rule. 
280. 


People    V.   Williams,   32    Cal. 


See   also  the  title   "Instructions." 

71.  Chicago  City  E.  Co.  v.  Sandusky, 
198  111.  4UU,  64  X.  E.  990,  affirming 
99  111.  App.  164. 

See  also  the  title   "Instructions." 

72.  By  immemorial  usage  of  the 
court.     Owens  v.  Kanstead,  22  111.  161. 

Long  user  and  acquiescence,  though 
■nritten  rules  are  to  be  preferred.  Ful- 
lerton  v.  Bank  of  United  States,  1  Pet. 
(U.  S.)   604,  7  L.  ed.  2S0. 

"Trial  courts  have  certain  rules  of 
procedure  which  are  not  specified  in 
the  statute,  or  the  canons  of  the  com- 
mon law,  and  which  may  not  even  be 
spread  upon  the  record  of  the  court," 
and  attorneys  practicing  in  such  courts 
have  a  right  to  act  and  rely  on  their 
existence  and  to  believe  that  the  court 
itself  will  observe  them.  Maloney  v. 
Hunt,  29  Mo.  App.  379. 

"It  is  not  essential  that  any  court 
in  establishing  or  changing  its  proce- 
dure should  do  so  by  the  adoption  of 
written  rules.  Its  practice  may  be 
established  by  a  uniform  mode  of  pro- 
ceeding, for  a  series  of  years,  and  this 
forms  the  law  of  the  court."  Duncan 
r.  United  States,  7  Pet.  (U.  S.)  435, 
8  L.  ed.  739.  See  also  Gardner  v.  But- 
ter, 193   Mass.   96,  78  N.  E.  S55. 

73.  Must  be  entered  of  record.  Eoby 
r.  Title  Guarantee  &  Trust  Co.,  166 
111.  336,  46  X.  E.  1110;  Chicago  Ander- 
son Pressed  Brick  Co.  v.  Sobkowiak, 
148  111.  573,  36  N.  E.  572;  Owens  v. 
Ranstead,  22  111.  161. 

Properly  there  is  no  such  thing  as 
an  oral  rule,  and  such  a  rule  is  bind- 
ing on  no  one.  McDonald  t.  State,  172 
Ind.  333,  88  X.  E.  673.  See  also  Gist 
V.  Drakely,   2   Gill    (Md.)    330. 

The  rules  should  be  spread  upon  the 
record,  or  filed  in  the  clerk's  ofiice,  but 
if  adopted  and  published  they  may  per- 
haps   be    enforced    before     the     actual 


filing.     State   f.    Ensley,    10   Iowa    149. 
See  also  Smith  v.  Lee,  10  X'ev.  203. 

74.  Ft.  Worth  &  D.  C.  E.  Co.  v. 
Roberts,  98  Tex.  42,  81  S.  W.  25. 

75.  U.  S. — Rio  Grande  Irrigation  & 
Colonization  Co.  v.  Gildersleeve,  174 
U.  S.  603,  19  Sup.  Ct.  761,  43  L.  ed. 
1103;  United  States  v.  Barber  Lumber 
Co.,  169  Fed.  184;  Brvant  Bros  Co. 
V.  Robinson,  149  led.  321,  79  C.  C.  A. 
259;  American  Graphophone  Co.  v.  Xa- 
tional  Phonograph  Co.,  127  Fed.  349; 
Xorthwestern  Mut.  Life  Ins.  Co.  v. 
Keith,  77  Fed.  374,  23  C.  C.  A.  196. 
Ala. — Lee  v.  Raiford,  54  So.  543;  But- 
ler V.  Butler,  11  Ala.  668.  Cal.— Recla- 
mation Dist.  V.  Sherman,  11  Cal.  App. 
399,  105  Pac.  277.  Del.— //i  re  Du  Pont, 
68  Atl.  399.  D.  C— Drew  v.  Hogan, 
26  App.  Cas.  55;  Talty  v.  District  of 
Columbia,  20  App.  Cas.  4S9;  District 
of  Columbia  v.  Roth,  18  App.  Cas.  547. 
ni.— Gage  V.  Eddy,  167  111.  102,  47 
X^.  E.  200;  Axtell  V.  Pulsifer,  155  111. 
141,  39  X.  E.  612;  Lancaster  V.  Wau- 
kegan  &  S.  W.  R,  Co.,  132  111.  492,  24 
X.  E.  629;  Owens  v.  Ranstead,  22  111. 
161;  Royal  Xeighbors  V.  Sinon,  135  111. 
App,  599;  Klinesmith  V.  Van  Bramer, 
lu4  111.  App.  3S4;  Hopper  v.  Mather, 
104  111.  App.  309;  Spain  v.  Thomas,  49 
111.  App.  249;  Beveridge  v.  Hewitt,  8 
HI.  App.  467.  Ind.— State  v.  Van 
Cleave,  157  Ind.  608,  62  X".  E.  446; 
Smith  i:  State,  140  Ind.  340,  36  X.  E. 
708;  Rout  V.  X'inde,  111  Ind.  597,  13 
N.  E.  107;  Martin  v.  Martin,  74  Ind. 
207;  Advance  Veneer  &  Lumber  Co.  V. 
Hornaday  (Ind.  App.),  96  X.  E.  784. 
la.— State  v.  O'Day,  68  Iowa  213,  26 
X'.  W.  81;  David  v.  Aetna  Ins.  Co.,  9 
Iowa  45.  La. — Walker  v.  Ducros,  18 
La.  Ann.  703.  Me.— Witzler  v.  Collins, 
70  Me.  290;  Fox  v.  Conway  Fire  Ins. 
Co.,  53  Me.  107;  Maberry  v.  Morse, 
43  Me.  176.  Md.— Const,  "art.  4,  §18. 
Xorthern  Central  R.  Co.  v.  Rutledge, 
48  Md.  262;  Meloy  v.  Squires,  42  Md. 
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and  are  binding  upon  litigants,'^  and  upon  counsel,"  and  upon  the 


378;  Quynn  v.  Carroll's  Admr.,  22  Md. 
288.  Mass.— Pratt  v.  Pratt,  157  Mass. 
503,  32  N.  E.  747;  Baker  v.  Blood,  128 
Mass.  543;  Thompson  v.  Hatch,  3  Pick. 
512.  Mich. — Van  Benschoten  v.  Fales, 
126  Mich.  176,  85  N.  W.  476.  Mo.— Ma- 
loney  v.  Hunt,  29  Mo.  App.  379.  Mont. 
State  V.  Foster,  36  Mont.  278,  92  Pac. 
761;  State  v.  Donlan,  32  Mont.  256, 
80  Pac.  244.  Nev.— Haley  v.  Eureka 
County  Bank,  20  Nev.  410,  22  Pac. 
1098.  N.  J. — Haulenbeck  v.  Cronkright, 
23  N.  J.  Eq.  407;  Ogden  v.  Eobertson, 
15  N.  J.  L.  124.  N.  M.— Hendry  v. 
Cartwright,  14  N.  M.  72,  89  Pac.  309; 
Eogers  v.  Kichards,  8  N.  M.  658,  47 
Pac.  719.  N.  Y.— Matter  of  Moore,  108 
N.  Y.  280,  15  N.  E.  369;  Boyer  v.  Boyer, 
129  App,  Div.  647,  114  N.  Y.  Supp. 
15;  In  re  Bolte,  97  App.  Div.  551,  90 
N.  Y.  Supp.  499;  Smith  v.  Warringer, 
41  Misc.  94,  83  N.  Y.  Supp.  655;  Peo- 
ple V.  Nichols,  18  Hun  530.  N.  C— Cal- 
vert V.  Carstarphen,  133  N.  C.  25,  45 
S.  E.  353;  State  v.  Edwards,  110  N.  C. 
511,  14  S.  E.  741.  Ore.— Francis  v. 
Mutual  Life  Ins.  Co.,  114  Pac.  921. 
Pa. — Green  v.  Metallic  Paint  Co.,  25 
Pa.  Super.  415.  Tenn. — Haralson  v.  Mc- 
Gavock,  10  Lea.  719;  Maultsby  v. 
Carty,  11  Humph.  361.  Tex.— Kowe  v. 
Gohlman,  44  Tex.  Civ.  App.  315,  98 
S.  W.  1077.  .  Vt.— Taft  v.  Taft, 
82  Vt.  64,  71  Atl.  831.  Wis. 
Baker  v.  State,  84  Wis.  584,  54  N.  W. 
1003;  Attorney  General  v.  Lunn,  2  Wis. 
507.  Wyo. — Bank  of  Chadron  v.  An- 
derson, 6  Wyo.  518,  48  Pac.  197;  Spen- 
cer V.  McMaster,  3  Wyo.  105,  3  Pac. 
798;  Halleck  v.  Bresnahen,  3  Wyo.  73, 
2  Pac.  537. 

"A  rule  adopted  by  a  court  is  some- 
thing more  than  a  rule  of  the  presiding 
judge;  it  is  a  judicial  act,  and  when 
taken  by  a  court,  and  entered  of  rec- 
ord, becomes  a  law  of  procedure  there- 
in, in  all  matters  to  which  it  relates, 
until  rescinded  or  modified  by  the 
court."  Magnuson  v.  Billings,  152  Ind. 
177,   52   N.   E.    803. 

Rules  are  to  be  considered  as  a  part 
of  the  act  pursuant  to  which  they  were 
adopted.  Davies  v.  Bavies,  10  Irish 
Eq.   614. 

76.  U.  S. — Bryant  Eros.  Co.  v.  Rob- 
inson, 149  Fed.  321,  79  C.  C.  A.  259. 
Conn. — Bronson  v.  Mechanics'  Bank,  83 
Conn.  128,  75  Atl.  709.  Fla.— Morgan 
V.  Eaton,  59  Fla.  557,  51  So.  814.     111. 
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People  V.  Blades,  104  111.  591.  Ind. 
Smith  V.  State,  140  Ind.  340,  36  N.  E. 
708;  Advance  Veneer  &  Lumber  Co.  v. 
Hornaday  (Ind.  App.),  96  N.  E.  784; 
Schrader  v.  Meyer  (Ind.  App.),  95 
N.  E.  335;  Reeves  &  Co.  v.  Gillette  (Ind. 
App.),  94  N.  E.  242.  Me.— Fox  v.  Con- 
way Fire  Ins.  Co.,  53  Me.  107.  Mont. 
State  V.  Donlan,  32  Mont.  256,  80  Pac. 
244.  Nev. — Lightle  v.  Ivancovich,  10 
Nev,  41.  Pa.— Roush's  Estate,  23  Pa. 
Super.  Ct.  652.  Wis.— Attorney  Gen- 
eral V.  Lum',  2  Wis,  507. 

The  rules  apply  to  all  persons,  all 
cases  and  all  counsel  alike,  and  must 
be  obeyed.  Kolokas  v.  Missouri  Pae. 
R.  Co.,  223  Mo.  455,  122  S.  W.  1082; 
Harding  v.  BedoU,  202  Mo.  625,  100 
S.  W.  638. 

A  motion  not  in  compliance  with  the 
rules  may  be  denied.  Nutter  v.  Hous- 
ton, 42  Mo.  App.  363. 

Govern  right  to  appeal.  Owens  v. 
Mathews,  226  Mo.   77,  125  S.  W.  1100. 

Violation  of  the  equity  rules  of 
pleading  in  the  federal  courts  may  be 
ground  for  dismissing  the  bill  or  for 
sustaining  a  demurrer  thereto.  See 
American  Graphophone  Co.  v.  National 
Phonograph  Co.,  127  Fed.  349;  Goebel 
V.  American  Railway  Supply  Co.,  55 
Fed.  '825;  City  of  Carlabad  v.  Tibbetts, 
51  Fed.  852. 

A  substantial  compliance  with  the 
rules  of  the  supreme  court  is  sufficient. 
Smith  V.  Duff,  39  Mont.  374,  102  Pac. 
981. 

Keasonable  compliance  with  the  rules 
is  expected  and  will  be  insisted  on, 
and  dispensation  from  the  consequences 
of  a  disregard  of  them  will  only  be 
extended  where  the  circumstances  fur- 
nish adequate  cause.  Green  v.  Elbert, 
137  U.  S.  615,  11  Sup.  Ct.  188,  34  L. 
ed.  792. 

A  mere  colorable  compliance  with  a 
rule  is  insufficient  and  will  be  treated 
as  a  failure  to  observe  it.  Horton  v. 
Green,  104  N.  C.  400,  10  S.  E.  470;  Witt 
V.  Long,  93  N.  C.  388. 

77.  Cal. — Reclamation  Dist.  v.  Sher- 
man, 11  Cal,  App.  399,  105  Pae,  277. 
Ind.— Smith  v.  State,  140  Ind.  340,  36 
N.  E.  708.  Mo. — Kolokas  v.  Missouri 
Pac.  R.  Co.,  223  Mo.  455,  122  S.  W. 
1082;  Harding  v.  Bedoll,  202  Mo.  625, 
100  S.  W.  638.  Utah.— Riddle  v.  Quinn, 
32  Utah  341,  90  Pac.  893. 
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court^^  and  its  officers.^^    A  rule  made  pursuant  to  statutory  authority 
by  an  appellate  court  to  govern  the  procedure  in  inferior  courts  is 
binding  on  the  latter,*'"  and  rules  adopted  by  a  board  or  convention  of 
judges  are  binding  on  the  individual  judges.^^ 
A  party  is  bound  to  know  the  rules  of  the  court.^^ 


78.     Cal.— Hanson  v.  MeCue,  43   Cal. 
178.     Del.— /»i  re  Du  Pont,  68  Atl.  399. 
D.    C. — Drew   v.   Hogan,    26   App.    Cas. 
55;    Talty   v.   District   of   Columbia,   20 
App.  Cas.  489;   District  of  Columbia  v. 
Roth,  18  App.  Cas.  547.     Fla. — Morgan 
V.  Eaton,  59  Fla.  557,  51  So.  814;  Hood- 
less    V.    Jernigan,    51    Fla.    211,    41    So. 
194;  Hoodless  v.  Jernigan,  46  Fla.  213, 
35   So.   656;    Smith   v.   Guckenheimer   & 
Sons,  42  Fla.  1,  27  So.  900;  Merchants' 
Nat.  Bank  v.  Grunthal,  39  Fla.  388,  22 
So.    685.     lU.— Gage   v.   Eddy,   167    111. 
102,  47  N.  E.  200;   Lancaster  v.  Wau- 
kegan  &  S.  W.  R.  Co.,  132  111.  492,  24 
N.   E.   629;   Eoyal   Neighbors  v.   Sinon, 
135  111.  App.  599;   Spain  v.  Thomas,  49 
111.   App.   249;    Beveridge   V.   Hewitt,  '8 
111.  App.  467.     Ind. — Magnuson  v.  Bil- 
lings, 152  Ind.  177,  52  N.  E.  803;  Mar- 
tin   V.    Martin,    74    Ind.    207;    Advance 
Veneer  &  Lumber  Co.  v.  Hornaday  (Ind. 
App.),   96   N.    E.   784;    Dillon   v.   State, 
(Ind.  App.),  96  N.  E.  171.    La.— Walker 
17.  Dueros,  18  La.  Ann.  703.     Me. — Fox 
V.   Conway  Fire  Ins.   Co.,  53   Me.   107; 
Maberry  v.    Morse,   43    Me.   176.     Md. 
Northern    Central   R.    Co.   v.    Rutledge, 
48  Md.  262;  Quynn  v.  Carroll's  Admr., 
22    Md.    288;    Dunbar    V.    Conway,    11 
Gill    &   J.    92.     Mass.— Pratt   v.   Pratt, 
157    Mass.    503,    32    N.    E.    747;    Baker 
V.  Blood,   128   Mass.   543;    Thompson   v. 
Hatch,    3    Pick.    512.     Mont.  — State    v. 
Donlan,    32    Mont.    256,    80    Pac.    244. 
N.  J. — Ogden  v.  Robertson,  15  N.  J.  L. 
124.     N.  Y.— Boyer  v.  Boyer,  129  App. 
Div.  647,  114  N.  Y.  Supp.  15;   Carpen- 
ter  V.    Pirner,    107    N.    Y.     Supp.     875. 
Ore. — Francis  v.  Mutual  Life  Ins.  Co., 
114    Pac.    921;    State    V.    Birchard,    35 
Ore.  484,  59  Pac.  468;  Coyote,  G.  &  S. 
M.    Co.    V.    Ruble,    9    Ore.    121.      Tenn. 
Maultsby    v.    Carty,    11     Humph.     361. 
Wis.— Attorney  General  v.  Lum,  2  Wis. 
507. 

They  constitute  a  law  regulating  its 
procedure.  Klinesmith  v.  Van  Bramer, 
104  111.   App.   384. 

The  court  will  hold  itself  bound  by 
them  unless  there  is  something  in  the 
conduct  of  the  party  insisting  on  their 


enforcement  which  deprives  him  of  the 
right.  Davis  v.  Davis,  10  Irish  Eq. 
614. 

The  court  cannot  entertain  a  motion 
made  after  the  time  fixed  by  its  rule. 
McRae  v.  Preston,  54  Fla.  188,  44  So. 
71L 

79.  On  the  Clerk. — Fla. — Morgan  v. 
Eaton,  59  Fla.  557,  51  So.  814.  Ill, 
Gage  V.  Eddy,  167  111.  102,  47  N.  E. 
200.  Ind.— Manns  Bros.  Boot  &  Shoe 
Co.  V.  Templeton,  149  Ind.  706,  44  N.  E. 
1108.  Wis. — Attorney  General  v.  Lumj 
2  Wis.  507. 

The  clerk  cannot  file  briefs  after  the 
time  fixed  though  no  penalty  is  pre- 
scribed for  a  failure  so  to  file.  Morgan 
V.  Eaton,  59  Fla.  557,  51  So.  814. 

The  clerk  of  the  district  court  is 
bound  by  the  rules  of  the  supreme 
court  in  regard  to  matters  of  appeal 
and  appellate  procedure  and  must  com- 
ply therewith.  State  v.  Foster,  36 
Mont.  278,  92  Pac.  761. 

80.  U.  S. — Rio  Grande  Irrigation  & 
Colonization  Co.  v.  Gildersleeve,  174 
U.  S.  603,  19  Sup.  Ct.  761,  43  L.  ed. 
1103;  Gaines  v.  Relf,  15  Pet.  9,  10 
L.  ed.  642;  Ex  parte  Whitney,  13  Pet. 
404,  10  L.  ed.  221;  Story  v.  Livingston, 
13  Pet.  359,  10  L.  ed.  200.  Ind.— In- 
diana Union  Traction  Co.  V.  Heller,  44 
Ind.  App.  385,  89  N.  E.  419.  N.  C. 
Barnes  v.  Fasten,  98  N.  C.  116,  3  S.  E. 
744.  Pa. — Palethorp  v.  Palethorp,  184 
Pa.  585,  39  Atl.  489;  Chester  Traction 
Co.  V.  Philadelphia,  W.  &  B.  R.  Co., 
180  Pa.  432,  36  Atl.  916.  Tex.— Fidelity 
&  Casualty  Co.  v.  Carter,  23  Tex.  Civ. 
App.  359,  57  S.  W.  315. 

A  rule  was  held  directory  which  pro- 
vided for  the  preparation  and  settle- 
ment of  issues  in  the  lower  court.  Witt- 
kowski  V.  Watkins,  84  N.   C.  456. 

81.  Wilson  V.  State,  33  Ga.  207,  214; 
In  re  Bolte,  97  App.  Div.  551,  90  N.  Y. 
Supp.  499. 

82.  Dusy  V.  Prudom,  95  Cal.  646,  30 
Pac.  798;  Manufacturers  Paper  Co.  v. 
Lindblom,   80   111.   App.   267. 

Absence  is  no  excuse  for  non-com- 
pliance.    Advance    Veneer     &    Lumber 
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The  United  States  in  a  suit  brought  by  it  against  an  individual  is 
bound  ))y  the  rules  of  the  court  to  the  same  extent  that  an  individual 
would  be.**^ 

E.  Construction.  —  Rules  are  to  be  construed  as  statutory  pro- 
visions would  be  construed.^*  They  should  be  fairly^^^  and  liberally^^ 
construed,  with  a  view  of  attaining  the  object  sought  in  their  enact- 
ment" and  of  procuring  a  hearing  and  decision  of  the  case  on  the 
merits,^^  but  not  so  liberally  as  to  annul  them.^^  They  should  be 
given  the  same  construction  in  all  cases.'-*"  Mere  forms  should  not  be 
permitted  to  override  substance.^^  Whether  the  word  ''may"  is  to 
be  construed  as  meaning  must  or  as  leaving  the  matter  in  discretion 
depends  on  the  evident  intention.^^ 


Co.  V.  Hornaday  (Ind.  App.),  96  N.  E. 
784. 

83.  It  comes  into  court  voluntarily, 
and  not  as  a  sovereign.  United  States 
V.  Barber  Lumb.  Co.,  169  Fed.  184. 

84.  Cal. — Hanson  v.  McCue,  43  Cal. 
178.  Fla.— Hoodless  v.  Jernigan,  51 
Fla.  211,  41  So.  194;  Florida  Land  Eock 
Phosphate  Co.  v.  Anderson,  50  Fla. 
516,  39  So.  392;  Hoodless  v.  Jernigan, 
46  Fla.  213,  35  So.  656;  Merchants' 
Nat.  Bank  v.  Grunthal,  39  Fla.  388,  22 
So.  685.  la. — David  v.  Aetna  Ins.  Co., 
9  Iowa  45.  Wyo. — Phillips  v.  Brill,  15 
Wyo.  521,  90  Pac.  443. 

85.  Ferguson  &  Beardsell  v.  Kays, 
21  N.  J.  L.  431. 

"Should  be  given  a  reasonable  and 
practical  construction,  and  not  one  cal- 
culated to  embarrass  suitors 
by  unnecessary  restrictions."  Claren- 
don Land  Investment  Agency  Co.  v. 
McClelland  Bros.,  86  Tex.  179,  23 
S.  W.  576,  1100,  22  L.  R.  A.  105;  Wig- 
glesworth  v.  Uvalde  Live  Stock  Co. 
(Tex.   Civ.   App.),   126  S.   W.   1180. 

86.  111.— Doppelt  V.  Blum,  118  111. 
App.  64.  Kan. — Dooley  v.  Foster,  5 
Kan.  269.  Miss. — Jackson  v.  Lemler, 
83  Miss.  37,  35  So.  306,  chancery  rules. 

87.  Dooley  v.  Foster,  5  Kan.  269; 
Ferguson  &  Beardsell  v.  Kays,  21  N. 
J.  L.  431. 

As  in  the  case  of  statutes,  whether 
they  should  be  strictly  or  liberally 
construed  depends  upon  their  purpose 
as  well  as  their  terms.  Phillips  v.  Brill, 
15  Wyo.  521,  90  Pac.  443. 

88.  Estate  of  Nelson,  128  Cal.  242, 
60  Pac.  772;  Continental  Bldg.  &  Loan 
Assn.  V.  Woolff,  n  Cal.  App.  677,  109 
Pac.  107;  Doppelt  v.  Blum,  118  HI. 
App.  64. 

"A    court    should    lean    in    favor    of 


giving  to  litigants  every  reasonable  op- 
portunity of  presenting  their  cases  on 
the  merits,  and  rules  of  procedure 
should  be  made  to  serve  their  true  pur- 
pose of  expediting  and  facilitating  the 
disposition  of  causes  according  to  their 
merits,  rather  than  to  convert  them 
into  a  means  of  obstruction,"  Flagg 
V.  Puterbaugh,  98  Cal.  134,  32  Pac. 
863. 

Should  not  be  so  construed  as  to 
prevent  a  fair  submission  of  the  case 
to  the  jury.  Billings  v.  McCoy  Bros., 
5  Neb.  187. 

Eules  of  the  supreme  court  should 
not  be  so  construed  as  to  deprive  a 
party  of  his  appeal  without  any  fault 
on  his  part,  solely  because  of  alleged 
literary  shortcomings  on  the  part  of 
his  representatives.  Indiana  Union 
Traction  Co.  v.  Heller,  44  Ind.  App. 
385,  89  N.  E.  419. 

A  rule  providing  for  an  extension 
of  time  for  filing  briefs  before  default 
was  held  not  to  be  construed  as  de- 
priving the  court  of  power  to  grant 
such  extension  after  default  in  the  in- 
terests of  justice  and  for  good  cause 
shown.  Phillips  V.  Brill,  15  Wyo.  521, 
90  Pac.  443. 

89.  Harding  v.  Bedoll,  202  Mo.  625, 
100  S.  W.  638. 

90.  Irrespective  of  the  case,  the  par- 
ties, or  their  counsel.  Kolokas  v.  Mis- 
souri Pac.  R.  Co.,  223  Mo.  455,  122 
S.  W.  1082;  Harding  v.  Bedoll,  202 
Mo.  625,  100  S.  W.  638. 

91,  Ex  parte  Clyde,  14  S.  C.  385. 

92,  Construed  as  "must"  unless  it 
clearly  appears  from  the  context  that 
the  power  conferred  was  intended  to 
be  discretionary.  Northwestern  Mut. 
Life  Ins.  Co.  V.  Keith,  77  Fed.  374,  23 
C.  C.  A.  196. 
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The  re-enactment  of  a  rule  is  deemed  an  adoption  of  the  construc- 
tion previously  placed  upon  it."^ 

A  court  itself  is  the  best  interpreter  of  its  own  rules.o-  and  its  rulings  as 
to  the  construction  and  application  thereof  will  not  be  disturbed  on 
appeal  unless  clearly  erroneous."^  The  interpretation  of  its  own  rules 
by  an  appellate  court  is  conclusive  on  the  inferior  courts.'"^ 

F.  Operation  and  Enforcement.  —  1.  In  General.  —  The  pro- 
cedure in  each  of  the  courts  is  governed  by  its  own  rules,  unless,  as 


In  this  regard  a  rule  "is  not  like 
a  statute  prescribing  a  rule  to  answer 
the  general  demands  of  justice,  or  con- 
ferring an  individual  right,  where  the 
word  'may'  must  be  read  as  'shall'  in 
order  to  effect  its  purpose."  Gassen- 
heimer  v.  United  States,  26  App.  Cas. 
(D.  C.)  432. 

The  use  of  the  word  "may"  instead 
of  "shall"  was  held  to  show  an  in- 
tention to  leave  the  matter  of  the 
operation  of  a  rule  to  the  discretion 
of  the  trial  judge.  Gassenheimer  v. 
United  States,  26  App.  Cas,  (D,  C.) 
432. 

93.  Preston  Nat.  Bank  v.  Eohnert, 
137  Mich.  152,  100  N.  W.  393. 

94.  Mix  V.  Chandler,  44  111.  174; 
American  Structural  Steel  Co.  v.  Annex 
Hotel  Co.,  226  Pa.  461,  75  Atl.  669; 
Trescott  v.  Co-operative  Building  Bank, 
212  Pa.  47,  61  Atl.  478;  Webster  v. 
Monongahela  Eiver  Consol.  Coal  &  Coke 
Co.,  201  Pa.  278,  50  Atl.  964;  Higgins 
Carpet  Co.  v.  Latimer,  165  Pa.  617,  30 
Atl.  1050;  Laukhuff's  Estate,  39  Pa. 
Super.  117;  Kunkle's  Estate,  21  Pa. 
Super.   200. 

In  construing  a  rule  and  determining 
its  scope  and  purpose,  great  weight  is 
to  be  given  to  the  opinion  of  the  court 
by  which  it  has  been  promulgated  and 
whose  practice  it  has  been  intended  to 
regulate.  Simmons  v.  Morrison,  13 
,-App.  Cas.  (D.  C.)  161. 

The  interpretation  of  rules  estab- 
lished by  the  superior  court  and  a  city 
court  by  mutual  agreement  was  held  to 
be  for  the  superior  court,  and  its  de- 
cision in  the  matter  was  held  to  be 
binding  on  the  city  court.  Bibb  Land- 
Lumb.  Co.  V.  Lima  Machine  "Works,  98 
Ga.   279,   25   S.   E.   44.5. 

95.  Ga.— Eoberts  v.  Kuhrt,  119  Ga. 
704,  46  S.  E.  856;  Frost  v.  Pennington, 
6  Ga.  App.  298,  65  S.  E.  41.  III. 
Stanton  v.  Kinsey,  151  111.  301,  37 
N.  E.  871.  Ind.— Perdue  v.  Gill.  35 
Ind.  App.  99,  73  N.  E.  844.     la.— Bald- 


win f.  St.  Louis,  K.  &  N.  W.  R.  Co., 
75  Iowa  297,  39  N.  W.  507.  Minn. 
Rhodes  v.  Walsh,  58  Minn.  196,  59 
N.  W.  1000.  Mo.— St.  Louis  Mut.  Life 
Ins,  Co.  V.  Board  of  Assessors,  56  Mo. 
503.  Neb. — Hunter  v.  Union  Life  Ins. 
Co.,  58  Neb.  198,  78  N.  W.  516.  N.  Y, 
Evans  v.  Backer,  101  N.  Y.  289,  4 
N.  E,  516.  Ore.— State  v.  Birchard,  35 
Ore.  484,  59  Pae,  468.  Pa.— Booth  v. 
Wolff  Process  Leather  Co.,  224  Pa. 
583,  73  Atl.  959;  American  Structural 
Steel  Co.  V.  Annex  Hotel  Co.,  226  Pa. 
461,  75  Atl.  669;  Trescott  v.  Co-opera- 
tive Building  Bank,  212  Pa,  47,  61  Atl, 
478;  Webster  v.  Monongahela  River 
Consol.  Coal  &  Coke  Co.,  201  Pa.  278, 
50  Atl.  964;  Blair  v.  Hubartt,  139  Pa. 
96,  21  Atl.  210;  Laukhuff's  Estate,  39 
Pa.  Super.  117;  Kunkle's  Estate,  21  Pa. 
Super.  200,  Vt. — Jones  v.  Spear,  21  Vt. 
426, 

It  is  for  the  appellate  court  to  de- 
termine whether  its  rules  have  been 
complied  with,  and  the  supreme  court 
will  not  review  its  judgment  based  on 
non-compliance.  Ohio  Oil  Co,  v.  Scott, 
241  111,  448,  89  N.  E,  665. 

The  supreme  court  will  not  interfere 
with  the  enforcement  by  the  trial  court 
of  its  own  rules.  Caples  v.  Central 
Pac.   R.   Co.,   6   Nev,   265. 

The  opinions  of  the  lower  court  as 
to  the  construction  of  the  rules  of  that 
court,  though  entitled  to  great  con- 
sideration, are  nevertheless  subject  to 
revision  by  the  supreme  court.  Witzler 
r.  Collins,  70  Me.  290;  Wigglesworth 
r.  Atkins,  5  Cush.  (Mass.)  212;  Rath- 
bone   r.   Rathbone,  4  Pick.    (Mass.)    89, 

"Any  error  of  opinion  in  respect 
either  to  its  legal  effect  (of  a  rule)  or 
to  its  application  to  a  particular  case, 
will  entitle  the  party  injured  to  re- 
dress bv  appeal."  Dunbar  v.  Conway, 
11  Giir&  .L  CMd.)  92;  Gist  v.  Drakely, 
2   Gill.    (Md.)   330. 

96.  Smith  v.  Warringer,  41  Misc. 
94,  83  N.  y.  Supp.  655. 
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has  been  herein  pointed  out,  a  superior  court  is  given  the  power  to 
provide  rules  for  inferior  courts."^ 

2.  Whether  Prospective  or  Retroactive.  —  Rules  should  operate 
prospectively  only,"**  and  generally  will  not  be  given  a  retroactive 
effect,^^  though  they  may  be  where  they  relate  to  matters  of  procedure 
only.* 

3.  Duty  To  Enforce.  —  It  is  not  only  the  right,  but  the  duty  of 
the  court  to  enforce  its  rules,-  uniformly  and  in  all  cases,^  and  it  may 
do  so  of  its  own  motion.'* 

It  has  been  held  that  mandamus  will  not  lie  to  compel  a  judge  to 
proceed  in  conformity  with  the  rules,  but  that  the  proper  remedy  is 
by  appeal.^ 

4.  Effect  of  Violation.  —  A  violation  of  the  rules    in    the    trial 


97.  Hunter  v.  Union  Life  Ins.  Co., 
58  Neb.  198,  78  N.  W.  516. 

The  rules  of  the  supreme  court  are 
binding  on  the  district  court  in  so  far 
as  that  court  has  to  do  with  matters 
of  appeal  and  appellate  procedure. 
State  V.  Foster,  36  Mont.  278,  92  Pac. 
761;  Montana  Ore  Purchasing  Co.  v. 
Boston  &  Montana  C.  C.  &  S.  M.  Co., 
33  Mont.  400,  84  Pac.  706. 

Where  a  case  is  appealed  to  the  ap- 
pellate court  when  the  appeal  should 
have  been  taken  to  the  supreme  court, 
and  is  transferred  to  the  latter  court, 
the  rules  of  the  supreme  court  relating 
to  briefs  apply,  and  the  appellate  court 
will  leave  it  to  the  supreme  court  to 
decide  whether  or  not  they  have  been 
complied  with.  Hood  v.  Baker  (Ind. 
App.),  75  N.  E.  608. 

Where  an  appeal  taken  to  the  court 
of  appeals  should  have  been  taken  to 
the  supreme  court  and  was  properly 
transferred  to  the  latter  court,  it  was 
held  that  the  rules  of  the  latter  court 
governed  as  to  the  sufficiency  of  an 
abstract  of  record  prepared  after  such 
transfer.  Jenkins  v.  Shannon  County, 
226  Mo.  187,   125  S.  W.  1100. 

98.  Owens  r.  "Ranstead,  22  111.  161; 
Eeist  V.  Heilbrenner,  11  Serg.  &  R. 
(Pa.)  131. 

99.  The  Lottawanna,  21  Wall. 
(U.   S.)   558,  22  L.  ed.   654. 

Eules  were  held  not  to  apply  to  cases 
bTOught  to  the  supreme  court  prior  to 
the  date  when  thev  took  effect.  Poyntz 
V.   Reynolds,   37  Fla.   533,   19   So.   649. 

A  rule  providing  that  a  reversal  for 
failure  to  grant  a  non-suit  or  direct 
a  verdict  because  of  a  total  failure  of 
evidence,  or  because  the  evidence  could 
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admit  of  but  one  conclusion,  shall  have 
the  same  effect  as  if  a  non-suit  had 
been  ordered  or  a  verdict  returned 
under  direction,  will  not  apply  in  ac- 
tions commenced  before  its  adoption. 
Lee  i\  Unkefer,  85  S.  C.  199,  65  S.  E. 
989,  67  S.  E.  246;  German-American  Ins- 
Co.  V.  Southern  R.  Co.,  82  S.  C.  1,  62 
S.  E.  1115;  Wilson  V.  Virginia-Carolina 
Chemical  Co.,  78  S.  C.  381,  58  S.  E. 
1019. 

1.  A  rule  relating  only  to  proce- 
dure and  in  no  way  affecting  the  rights 
of  the  parties  is  applicable  to  future 
procedure  in  the  pending  litigation. 
Laukhuff's   Estate,   39   Pa.   Super.    117. 

A  rule  authorizing  the  enforcement 
by  libel  in  admiralty  of  a  lien  given 
by  a  state  statute  was  held  to  have 
been  properly  applied  in  a  case  com- 
menced before  its  adoption  where  a  lien 
had  been  acquired  under  the  state  law. 
Meyer  v.  Tuppor,  1  Black  (U.  S.)  522, 
17  L.  ed.  180. 

2.  Egan  v.  Ohio  &  M.  R.  Co.,  138 
Ind.  274,  37  N.  E.  1014. 

3.  King  V.  State  (Ind.  App.),  93 
N.  E.  1082;  Lee  v.  Baird,  146  N.  C. 
361,  59  S.  E.  876;  Horton  v.  Green,  104 
N.  C.  400,  10  N.  E.  470. 

The  right  of  the  court  to  suspend 
or  ignore  a  rule  in  a  particular  case 
is  treated  infra,  V,  H. 

4.  State  V.  Van  Cleave,  157  Ind. 
608,  62  N.  E.  446;  Hays  v.  Foos,  223 
Mo.  421,  122  S.  W.  1038. 

5.  Mandamus  will  not  lie  to  compel 
a  :.iudge  to  proceed  in  conformity  with 
the  rules,  the  proper  remedy  being  by 
appeal.  Fx  parte  Whitney,  13  Pet. 
(U.  S.)  404,  10  L.  ed.  221. 
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court  is  ground  for  reversal  where  injustice  results,*'  but  not  where 
the  complaining  party  suffers  no  prejudice  thereby.'^  It  has  been 
held  that  equity  will  grant  relief  to  one  against  whom  judgment  is 
rendered  because  of  the  violation  of  a  rule  on  which  he  relied  and 
which  was  disregarded  by  the  other  party.* 

A  failure  to  comply  with  the  rules  of  the  appellate  court  may  result 
in  an  affirmance  pro  forma  or  a  dismissal  of  the  appeal,"  or  a  denial 
of  the  relief  sought, ^°  or  a  denial  of  statutory^costs.^^ 

5.  Enforcement  of  Invalid  Rule.  —  Prohibition  will  lie  to  prevent 
the  enforcement  of  a  rule  in  conflict  with  a  statute.^-  The  enforce- 
ment of  an  invalid  rule  will  not  lead  to  a  reversal  where  no  harm 
results.^^ 

Persons  who  suffer  no  special  injury  different  from  that  of  the 
public  generally  cannot  maintain  a  proceeding  to  abrogate  a  rule.^* 

Waiver  of  Invalidity.  —  The  objection  that  a  rule  is  in  conflict  with 
a  statute,"  or  is  not  applicable  to  a  particular  case  in  which  it  is 
sought  to  be  enforced/*'  may  be  waived. 


6.  Brennan's  Estate,  65  Pa.   16. 

7.  Magnuson  v.  Billings,  152  Ind. 
177,  52  N.  E.  803. 

That  a  court  acts  contrary  to  its 
rules  is  not  ground  for  reversal  unless 
it  is  apparent  that  injustice  has  been 
done.  Field  v.  Chicago,  D.  &  V.  E.  Co., 
68  111.  367;  Mix  v.  Chandler,  44  111. 
174;  Hunt  v.  Pronger,  126  111.  App.  403. 

Not  where  no  harm  has  resulted. 
Steele  v.  Wynn,  139  111.  App.  428. 

8.  Eiddle  v.  Quinn,  32  Utah  341,  90 
Pac.  893. 

9.  Cal.— Hutton  v.  Reed,  25  Cal. 
478.  Ind. — Schrader  v.  Meyer  (Ind. 
App.),  95  N.  E.  335.  Wyo.— Johns  v. 
Adams  Bros.,  2  Wyo.  194. 

The  appeal  will  be  dismissed  for  non- 
compliance with  the  rules,  except  In 
rare  instances  and  where  cogent  ex- 
cuse is  shown.  Lee  v.  Baird,  146  N.  C. 
361,  59  S.  E.  876. 

Filing  a  brief  after  a  motion  has 
been  made  to  dismiss  an  appeal  for 
failing  to  file  it  within  the  time  pre- 
scribed will  not  prevent  the  granting 
of  the  motion.  Murray  v.  Williamson, 
79  Ind.  287.  See  also  the  title  "Ap- 
peals. ' ' 

10.  A  petition  for  a  rehearing  will 
be  denied  pro  forma  where  it  is  framed 
in  violation  of  the  rules.  Florida  Land 
Rock  Phosphate  Co.  v.  Anderson,  50 
Fla.  516,  39  So.  392.  See  also  the  title 
"Appeals." 

11.  Lehigh  Coal  &  Iron  Co.  v.  Scal- 
len,  61  Minn.  63,  63  N.  W.  245. 


A  subsequent  compliance  is  not  suffi- 
cient cause  for  reinstating  an  appeal 
dismissed  for  violation  of  a  rule  when 
no  sufficient  excuse  is  shown.  Egan  v. 
Ohio  &  M.  R.  Co.,  138  Ind.  274,  37 
N.   E.   1014. 

12.  State  V.  Withrow,  133  Mo.  500, 
34  S.  W.  245,  36  S.  W.  43.  See  also 
the   title    "Prohibition." 

13.  Aiken  v.  State,  58  Ark.  544; 
Chicago  City  E.  Co.  v.  Sandusky,  198 
111.  400,  64  N.  E.  990,  affirming  99  111. 
App.  164. 

14.  The  proprietors  of  a  newspaper 
have  no  right  to  attack  the  validity 
of  a  rule  designating  another  news- 
paper as  the  paper  in  which  certain  no- 
tices were  to  be  printed  by  an  applica- 
tion to  procure  its  abrogation,  they  hav- 
ing no  fixed  and  definite  interest  in  the 
subject-matter,  and  having  suffered  no 
injury  different  from  that  of  the  public 
generally.  Holcomb  v.  Reporter  Jour- 
nal Pub.  Co.   (Pa.),  3  Atl.  243. 

15.  Failure  to  object  is  a  waiver. 
Hill's  Admr.  v.  Penn  Mut.  Life  Ins. 
Co.,  120  Ky.  190,  85  S.  W.  759. 

No  presumption  of  waiver  can  arise 
on  appeal  from  failure  to  object  in  the 
court  below  where  there  has  never 
been  any  appearance.  Butler  v.  But- 
ler, 11  Ala.  668. 

16.  Regardless  of  whether  a  rule 
requiring  a  party  to  submit  a  state- 
ment of  facts  on  motion  for  judg- 
ment on  a  special  verdict  applied 
in  an  equity  case,  mandamus  would  not 
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G.  Waiver  and  Suspension.  —  1.  By  The  Court.  —  In  some  juris- 
dictions it  is  held  that  unless,  at  the  time  of  the  adoption  of  a  rule, 
power  is  reserved  to  exercise  discretion  in  particular  cases,  it  must 
be  enforced  in  all  cases  alike.^^  In  others  a  contrary  doctrine  pre- 
vails, and  the  court  has  power  to  waive  or  suspend  its  own  rules,  or 
to  except  a  particular  case  from  their  operation,  whenever  the  pur- 
poses of  justice  require  it,^^  provided  always  that  no    prejudice    re, 


issue  to  compel  the  court  to  pass  on 
the  motion,  without  one,  where  when 
the  judge  requested  that  such  state- 
ment be  furnished  no  objection  was 
made.  Purcell  v.  McKune,  14  Cal.  231. 
17.  Del.— /n  re  Du  Pont,  68  Atl. 
399.  D.  C. — Taylor  v.  Leesnitzer,  31 
App.  Cas.  92;  Drew  v.  Hogan,  26  App. 
Cas.  55;  Darlington  v.  Turner,  24  App. 
Cas.    573;    United    States   v.    Clabaugh, 

21  App.  Cas.  440;  Talty  v.  District  of 
Columbia,  20  App.  Cas.  489;  District 
of  Columbia  v.  Both,  18  App.  Cas.  547. 
111.— Lancaster  v.  Waukegan  &  S.  W. 
K.  Co.,  132  111.  492,  24  N.  E.  629; 
Owens  V.  Banstead,  22  111.  161;  Hopper 
V.  Mather,  104  111.  App.  309;  Spain  v. 
Thomas,  49  111.  App.  249;  Beveridge  v. 
Hewitt,  8  111.  App.  467.  Ind.— Mag- 
nuson  V.  Billings,  152  Ind.  177,  52  N.  E. 
803.  Me. — Fox  V.  Conway  Fire  Ins. 
Co.,  53  Me.  107;  Maberry  v.  Morse,  43 
Me.  176.  Md. — Quynn  v.  Carroll's  Admr., 

22  Md.  288;  Lovejoy  V.  Irelan,  17  Md. 
525;  Hughes  v.  Jackson,  12  Md.  450; 
Gist  V.  Drakely,  2  Gill  330;  Wall's 
Exrs.  V.  Wall,  2  H.  &  G.  79.  Mass. 
Pratt  V.  Pratt,  157  Mass.  503,  32  N.  E. 
747;  Baker  v.  Blood,  128  Mass.  543; 
Tripp  V.  Browell,  2  Gray  402;  Thomp- 
son V.  Hatch,  3  Pick.  512.  Nev.— Haley 
V.  Eureka  County  Bank,  20  Nev.  410, 
22  Pac.  1098.  Ore. — State  v.  Birchard, 
35  Ore.  484,  59  Pac.  468;  Coyote,  G.  &  S. 
M.  Co.  V.  Euble,  9  Ore.  121. 

Vermont.— In  Taft  v.  Taft,  82  Vt. 
64,  71  Atl.  831,  it  is  held  that  while 
a  rule  of  the  supreme  court  stands 
it  is  binding  and  cannot  be  altered  to 
suit  the  circumstances  of  a  particular 
case,  but  must  be  applied  to  all  cases 
that  come  within  it.  On  the  other 
hand,  in  First  Nat.  Bank  r.  Post,  65 
Vt.  222,  25  Atl.  1093;  McNeish  v.  Hul- 
less  Oat  Co.,  57  Vt.  316,  and  National 
Union  Bank  v.  Marsh,  46  Vt.  443,  it 
is  held  that  trial  courts  have  discre- 
tionary power  to  waive  or  relax  their 
rules  in  particular  cases. 

Not    relaxed    or    suspended    to    meet 
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temporary     convenience.       Walker     V- 
Ducros,   18   La.   Ann.   703. 

"The  rules  of  this  court  cannot  be 
enforced  in  one  case  and  ignored  in 
another.  They  should  be  either  uni- 
formly enforced,  or  uniformly  ignored, 
so  that  the  profession  may  not  be  in 
uncertainty  as  to  the  position  of  the 
court."  Chicago,  I.  &  L.  E.  Co.  v. 
Newkirk    (Ind.    App.),    93    N.    E.    860. 

It  is  "not  so  important  what  the 
rules  are  as  that  the  rules,  whatever 
they  may  be,  shall  be  impartially  ap- 
plied to  all,  and  that  changes  shall 
be  prospective  by  amendment  to  the 
rules  and  not  retroactive  by  granting 
exemption  to  some  which  has  been  de- 
nied to  others."  Ullery  v.  Guthrie,  148 
N.  C.  417,  62  S.  E.  552. 

Peculiar  circumstances  may  take  a 
case  out  of  the  operation  of  the  rules, 
but  no  rule  should  be  suspended  with- 
out sufficient  cause  shown.  Smith  v. 
State,  140  Ind.   340,  36  N.  E.   708. 

A  rule  requiring  bills  of  exceptions 
to  be  filed  within  a  certain  time  was 
held  not  to  require  the  striking  out  of 
a  bill  filed  after  that  time  where  it 
expressly  reserved  to  the  court  discre- 
tionary power  to  allow  an  extension. 
Francis  V.  Mutual  Life  Ins.  Co.  (Ore.), 
114  Pac.  921. 

18.  U.  S.— Green  v.  Elbert,  137  U.  S. 
615,  11  Sup.  Ct.  188,  34  L.  ed.  792; 
United  States  v.  Breitling,  20  How.  252, 
15  L.  ed.  900;  Manhattan  Life  Ins.  Co. 
V.  Francisco,  17  Wall.  672,  21  L.  ed. 
698.  Cal.  — Symons  r.  Bunnell,  20  Pac. 
859;  Sullivan  v.  Wallace,  73  Cal.  307, 
14  Pac.  789;  Chielovich  v.  Krauss,  9 
Pac.  945;  People  v.  Williams,  32  Cal. 
280.  Kan.-^Dolan  v.  Stone,  63  Kan. 
450,  65  Pac.  641.  Minn.— Gillette-Her- 
zog  Mfg.  Co.  V.  Ashton,  55  Minn.  75, 
56  N.  W.  576;  Nye  v.  Swan,  42  Minn. 
243,  44  N.  W.  9;  Gale  v.  Seifert,  39 
Minn.  171,  39  N.  W.  69;  Sheldon  v. 
Riscdorph,  23  Minn.  518.  Miss. — Vir-ks- 
burg  &  M.  E.  Co.  f.  Eagsdale,  51  Miss. 
447.     Mont. — State  v.  Donlan,  32  Mont. 
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sults.^'-'    Some  courts  distinguish  in  this  regard  between  rules  which  are 


256,  80  Pae.  244.  N.  H.— Sanborn  v. 
Boston  &  M.  E.,  79  Atl.  642;  Petition 
of  Eindge,  54  N.  H.  106;  Eastman  v. 
Amoskeag  Mfg.  Co.,  44  N.  H.  143,  82 
Am.  Dee.  201;  Deming  r.  Foster,  42 
N.  H.  165.  Pa. — Stanley  r.  Barklev, 
211  Pa.  313,  60  Atl.  991;  Lance  r.  Bon- 
nell,  105  Pa.  46.  Wash.— Sylvester  r. 
Olson,  63  Wash.  285,  115  Pae.  175; 
Washington  Bank  v.  Horn,  24  Wash. 
299,  64  Pae.  534.  W.  Va.— Sterling 
Organ  Co.  v.  House,  25  W.  Va.  64, 
Wis.— Loose  v.  State,  120  Wis.  115,  97 
N.  W.  526.  Eng. — Downing  v.  Hodder, 
12  Irish  Eq.  371,  in  case  of  fraud,  sur- 
prise, or  accident. 

It  is  discretionary  with  the  court 
whether  it  will  enforce  the  penalty 
prescribed  for  the  violation  of  rules 
prescribed  for  its  own  benefit  and  con- 
venience, and  its  action  in  that  regard 
will  not  be  disturbed  on  appeal  or 
error  in  the  absence  of  a  gross  abuse 
of  discretion.  Missouri,  K.  &  T.  E. 
Co.  v.  Kidd,  146  Fed.  499,  77  C.  C.  A. 
13. 

Courts  should  respect  their  estab- 
lished rules  of  procedure,  and  may  not 
arbitrarily  ignore  them  in  a  particular 
case  without  regard  to  the  use  of  sound 
judicial  discretion.  Martin  r.  De  Loge, 
15   Mont.  343,  39   Pae.  312. 

Eule  as  to  time  of  filing  transcript 
in  the  supreme  court  suspended,  where, 
owing  to  the  disqualification  of  the 
judges,  there  was  no  court  competent 
to  hear  and  decide  the  case  until  after 
it  was  in  fact  filed.  Pickett  v.  Wallace, 
54  Cal.  147. 

The  chancellor  may,  where  justice 
requires  it,  extend  the  time  fixed  by 
a  rule  (Meek  v.  Eichardson,  4  Eieh. 
Eq.  SS),  but  he  mav  not  reduce  it. 
Tindal  v.  Tindal,  1  S.  C.  111. 

Their  application  may  be  enlarged 
in  special  cases.  Haight  v.  Gay,  8  Cal. 
297.  j 

In  the  absence  of  anything  in  the 
record  to  show  what  reason  controlled 
the  court  below  in  setting  aside  a  rule,  | 
it  will  be  presumed  on  appeal  that  a 
proper  one  existed  and  was  acted 
upon.  Chielovich  v.  Krauss  (Cal.)',  9 
Pae.  945. 

The  court  of  appeals  has  discretionary 
power  to  pass  on  assignments  of  error 
though  the  rules  in  regard  thereto  may 


not  have  been  strictly  and  literally  fol- 
lowed. Cammack  v.  Eogers,  96  Tex. 
457,  73  S.  W.  795;  Wigglesworth  v. 
Uvalde  Live  Stock  Co.  (Tex.  Civ.  App.), 
126  S.  W.  1180. 

"The  rules  of  a  court  are  largely 
within  the  discretion  of  the  judges,  and 
while  it  is  expected  that  they  will 
neither  adopt  unreasonable  rules  nor 
harshly  enforce  them,  yet  it  is  not  for 
an  appellate  court  to  say  how  the  dis- 
cretion of  trial  judges  shall  be  exer- 
cised in  making  and  enforcing  rules." 
Eubenstein  r.  Schmuck,  129  App.  Div. 
326,  113  X.  Y.  Supp.  554. 

"Being  subject  to  the  authority 
which  gives  them  existence,  they  are 
administered  in  subordination  to  the 
rights  and  equities  of  suitors.  In  other 
words,  they  are  not  to  be  instrumen- 
talities to  defeat  those  rights;  but  their 
provisions  are  always  adhered  to,  when 
in  any  neglect  of  them,  rights  have 
accrued  which  it  would  be  inequitable 
or  unjust  to  disturb.  When,  however, 
a  failure  to  comply  with  their  require- 
ments in  any  given  case,  is  the  result 
of  mistake,  haste,  or  surprise,  and 
positive  injury  is  likely  to  ensue  to  a 
party,  courts  will  not  adhere  to  them 
simply  on  account  of  the  rules,  at  the 
expense  of  justice  and  the  just  rights 
of  parties."  Magill's  Appeal,  59  Pa. 
430.  And  on  this  question  it  is  im- 
material whether  the  rule  has  been 
adopted  under  statutory  authority  or 
under  the  inherent  powers  of  the  court. 
Phillips  r.  Brill,  15  Wyo.  521,  90  Pae. 
443. 

19.  The  objecting  party  must  make 
a  most  clear  and  satisfactory  showing 
of  substantial  prejudice.  Loose  v. 
State,  120  Wis.  115,  97  X.  W.  526. 

It  is  an  irregularity  on  the  part  of 
the  court  to  permit  a  case  to  be  set 
for  trial  in  violation  of  its  own  rules, 
and  a  reversal  will  follow  if  defendant 
has  been  prejudiced.  Byrne  v.  Wood, 
8  Ohio  Dec.   (Eep.)   760. 

If  one  having  reason  to  rely  upon 
such  a  rule  acts  accordingly,  and  is 
then  manifestly  injured  by  the  court's 
arbitrary  disregard  of  it,  the  wrong 
done  will  be  corrected  on  appeal.  Sta- 
mey  v.  Barklev,  211  Pa.  313,  60  Atl. 
991;  Schrimpton  V.  Bertolet,  155  Pa. 
638,  26  Atl.  776. 
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mandatory  and  those  which  are  merely  directory,-"  or  between  those 
made  for  the  guidance  of  the  court  alone  and  those  involving  the  in- 
terests of  the  opposing  parties.-^ 

Inferior  courts  can  never  suspend  the  operation  of  rules  adopted 
for  the  government  of  the  procedure  therein  by  an  appellate  court 
pursuant  to  statutory  authority,-^  nor  can  the  court  of  last  resort 
suspend  in  a  particular  case  a  rule  of  an  inferior  court  adopted  by 
it  pursuant  to  law.-^ 

2.  By  the  Parties.  —  A  party  may  waive  compliance  with  rules  made 
for  his  benefit,^*  or  the  right  to  insist  on  the  enforcement  of  a  penalty 
for  noncompliance  with  a  rule.^^  Parties  cannot,  however,  without 
the  consent  of  the  court,  stipulate  for  the  abrogation  of  rules  pre- 
scribed for  the  convenience  and  benefit  of  the  court,  and  which  are 
designed  to  facilitate  the  proper  discharge  of  its  duties.^" 

Eules  cannot  be  waived  or  abrogated  by  court  officers,-^  unless  made 
solely  for  their  benefit.^^ 


20.  A  rule  "which  is  merely  direc- 
tory in  its  provisions,  may  be  disre- 
garded or  obviated  by  allowing  the  act 
required  to  be  performed,  to  be  done 
nunc  pro  tunc,"  but  the  contrary  is 
true  where  the  rule  is  mandatory. 
Matter  of  Moore,  108  N.  Y.  280,  15 
N.  E.  369;  Smith  v.  Warringer,  41 
Misc.  94,  83  N.  Y.  Supp.  655. 

21.  "Where  a  rule  is  not  for  the 
guidance  of  the  court  alone,  but  regu- 
lates as  well  the  proceedings  and  in- 
volves the  interests  of  opposing  par- 
ties, the  court  is  bound  by  its  provis- 
ions and  cannot  waive  them  or  dis- 
pense with  their  enforcement  in  its  dis- 
cretion, there  being  no  claim  of  ac- 
cident or  mistake.  Witzler  v.  Collins, 
70  Me.  290. 

22.  Eio  Grande  Irrigation  &  Col- 
onization Co.  V.  Gildersleeve,  174  U.  S. 
603,  19  Sup.  Ct.  761,  43  L.  ed.  1103; 
Jenkins  v.  Greenwald,  13  Fed.  Cas.  No. 
7,270;  Green  v.  Metallic  Paint  Co.,  25 
Pa.  Super.  415. 

23.  In  respect  to  the  preparation 
and  settlement  of  a  bill  of  exceptions. 
Baker  v.  State,  '84  Wis.  584,  54  N.  W. 
1003. 

A  party  may  waive  a  rule  forbidding 
the  rendition  of  judgment  within  two 
days  before  the  close  of  the  term,  and 
does  so  by  failing  to  object  at  the 
time.  Eowe  v.  Gohlman,  44  Tex.  Civ. 
App.  315,  98  S.  W.  1077. 

24.  Notice.— Dwinell  v.  Larrabee,  38 
Me.  464. 

Address    of     attorney    indorsed     on 
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papers.      Evans   v.    Backer,    101    N.    Y. 
289,  4  N.   E.  516. 

25.  May  waive  the  right  to  move 
for  a  dismissal  of  an  appeal  for  viola- 
tion of  a  rule.  Anderson  Bldg.  L.  F. 
&   S.   Assn.  V.   Thompson,   88   Ind.   405. 

When  an  equity  case  "is  heard  with- 
out objection  by  either  party,  all  steps 
not  taken  by  either,  which  the  other 
had  a  right  to  insist  upon  for  the  or- 
derly bringing  the  cause  to  a  hearing 
must  be  considered  as  waived."  Al- 
len V.  Mayor,  etc.  of  N.  Y.,  7  Fed. 
483. 

Persons  acting  in  "bad  faith  cannot 
avail  themselves  of  rules.  Talbot  v. 
Keay,  L.  E.  8  Eq.  Cas.  610. 

26.  Oal. — Eeynolds  v.  Lawrence,  13 
Cal.  359.  Minn. — Lehigh  Coal  &  Iron 
Co.  V.  Scallen,  61  Minn.  63,  63  N.  W. 
245.  Mo.— Hays  v.  Foos,  223  Mo.  421, 
122  S.  W.  1038.  N.  Y.— Boyer  v.  Boyer, 
129  App.  Div.  647,  114  N.  Y.  Supp. 
15.  Va.— Hughes  v.  Kelley,  30  S.  E. 
387.  Wis. — Falkenburg  v.  Gorman,  71 
Wis.  8,  36  N.  W.  599.  Wyo.— Spencer 
V.  McMaster,  3   Wyo.   105,  3   Pac.   798. 

Time  of  Filing  Briefs. — Missouri,  K. 
&  T.  E.  Co.  V.  Kidd,  146  Fed.  499,  77 
C.  C.  A.  13;  Manns  Bros.  Boot  &  Shoe 
Co.  V.  Templeton,  149  Ind.  706,  44 
N.  E.  1108. 

27.  Manns  Bros.  Boot  &  Shoe  Co. 
V.  Templeton,  149  Ind.  706,  44  N.  E. 
1108,   as   to   clerk. 

28.  A  rule  requiring  a  copy  of  the 
notice  of  argument  to  be  filed  with 
the  clerk  was  held  to  be  for  the  bene- 
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H.  Amendment  and  Eescission.  — ^  Rules  may  be  amended-^  or 
rescinded^"  in  the  manner  prescribed  by  law. 

Ordinarily  amendments  will  not  be  given  a  retroactive  eJffect.^^  A 
rescission  of  a  rule  relating  strictly  to  matters  of  procedure  may  be 
made  to  operate  retrospectively.^- 

Rules  are  abrogated  by  the  repeal  of  the  statute  conferring  authority 
to  adopt  them,^^  or  by  the  subsequent  passage  of  an  inconsistent  law,^* 
but  not  by  a  change  in  the  personneP^  or  name^*^  of  the  court,  nor 


fit  of  the  clerk,  and  to  be  a  matter 
with  which  the  adverse  party  had 
nothing  to  do  provided  he  had  due  no- 
tice of  argument  and  the  cause  oc- 
cupied its  proper  place  on  the  paper. 
Kennedy  v.   Kennedy,  18   N.   J.  L.   51. 

29.  U.  S.— Rio  Grande  Irr,  &  Col. 
Co.  V.  Gildersleeve,  174  U.  S.  603,  19 
Sup.  Ct.  761,  43  L.  ed.  1103;  Meyer 
V.  Tupper,  1  Black  522,  17  L.  ed.  180. 
Bel— In  re  Du  Pont,  68  Atl.  399.  Fla. 
See  Kahn  v.  Weinlander,  39  Fla.  210, 
22  So.  653.  Mass. — Thompson  v.  Hatch, 
3  Pick.  512. 

Recording  and  Publishing  Amend- 
ments.— In  Norvell  v.  McHenry,  1  Mich. 
227,  the  omission  by  the  clerk  to  rec- 
ord an  amendment  to  a  rule  was  held 
to  furnish  very  slight  evidence  that  it 
was  not  adopted,  in  view  of  the  long 
acquiescence  of  the  court  and  the  bar. 

New  York  Code  Civ.  Proc.  §57,  re- 
quiring amendments  to  rules  of  the 
court  of  appeals  to  be  published  in 
the  next  ensuing  volume  of  the  session 
laws  and  a  copy  to  be  filed  in  the  office 
of  the  secretary  of  state,  who  must 
send  a  printed  copy  thereof  to  the 
clerk  of  each  county,  is  directory 
merely,  and  a  failure  to  comply  there- 
with does  not  invalidate  an  amend- 
ment. Maxwell  v.  Theatrical  Mech. 
Assn.,   104   N.  Y.   Supp.   815. 

30.  U.  S.— Eio  Grande  Irr.  &  Col. 
Co.  V.  Gildersleeve,  174  U.  S.  603,  19 
Sup.  Ct.  761,  43  L.  ed.  1103.  Del.— 
hi  re  Du  Pont,  68  Atl.  399.  Mass. 
Thompson  v.  Hatch,  3  Pick.  512. 

Manner  of  Rescinding.— When  power 
to  make  rules  is  conferred  on  the  court, 
and  rules  made  pursuant  thereto  are 
entered  of  record,  they  cannot  be  re- 
scinded or  modified  by  a  judge  in  va- 
cation. Trieshel  v.  McGill,'  28  111.  App. 
63. 

A  rule  of  court  can  be  abolished  by 
the  court  alone,  and  in  the  same  man- 
ner in  which  it  is  made.  An  answer  in 
conformity  to  a  rule  of  court  which  has 


not  been  abolished  of  record  is  suffi- 
cient, notwithstanding  an  oral  an- 
nouncement of  a  judge  to  the  effect 
that  such  answer  will  be  deemed  in- 
sufficient. Burlington  &  M.  K.  Co.  V. 
Marchand,  5  Iowa  468. 

31.  An  amendment  to  the  rule  gov- 
erning the  printing  of  the  record  on 
appeal  was  held  not  to  apply  to  a 
case  tried  before  such  amendment  was 
adopted.  Eawlings  v.  Neal,  122  N.  C. 
173,   29   S.   E.   93. 

32.  Coffin   V.   McClure,    23   Ind.   356. 

33.  Jordan    v.    White,    20    Minn.    91. 

34.  Bishop   V.    State,   30   Ala.   34. 

A  statute  requiring  six  days'  notice 
of  motion  was  held  not  to  abrogate 
a  rule  previously  adopted  requiring 
eight.  Smith  v.  Hawley,  11  S.  D.  399, 
78   N.  W.  355. 

Where  the  constitution  provided  that 
rules  of  practice  regulating  appeals  in 
the  supreme  court  should  apply  to  ap- 
peals and  proceedings  in  the  court  of 
appeal  until  otherwise  provided,  it  was 
held  that  a  rule  fixing  the  time  with- 
in which  to  apply  for  a  rehearing 
adopted  by  the  court  of  appeals  pur- 
suant to  a  statute  was  controlling  in 
that  court  notwithstanding  a  subse- 
quent statute  fixing  a  longer  time 
within  which  to  make  such  applications 
in  the  supreme  court.  Smith  r.  Cum- 
berland Tel.  &  Tel.  Co.,  126  La.  168, 
52  So.  255. 

35.  Eules  established  by  a  judge 
become  the  rules  of  the  court  and  con- 
tinue in  force,  though  he  is  succeeded 
in  office,  until  abrogated  or  rescinded 
bv  his  successor.  Berthelot  v.  Hotard, 
117  La.  524,  42  So.  90. 

A  constitutional  amendment  increas- 
ing the  number  of  judges  does  not 
abolish  the  court  as  it  previously  ex- 
isted or  render  inoperative  a  rule  pre- 
viously adopted.  Sterling  Organ  Co. 
V.   House,   25   W.  Va.    64. 

36.  Where  the  constitution  created 
new   courts    and   provided    that    they 
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by  the  conferring  of  power  to  make  rules  on  a  convention  of  judges, 
until  such  power  is  actually  exercised."^ 

I,  Proof  of  Rules.  —  A  court  will  take  judicial  notice  of  its  own 
rules,  but  not  of  those  of  another  court.^^  A  rule  can  be  proved  only 
by  the  record,^®  except  where  it  rests  in  custom  or  usage,  in  which 
case  it  may  be  established  by  affidavit  of  a  member  of  the  bar  who 
knows  the  facts.*"  It  has  been  held  that  its  absence  may  be  proved 
by  the  testimony  of  the  clerk  of  court,*^  but  not  by  the  affidavit  of 
counsel.*^ 

VI.  NUMBER  OF  JUDGES  V7H0  MUST  JOIN  IN  HEARING 
AND  DECISION.  —  A.  Number  Who  jMust  Sit.  —  Ordinarily  it  is 
not  essential  that  all  the  judges  constituting  a  court  participate  in 
the  hearing  and  decision  of  a  case,  but  it  is  sufficient  if  a  quorum 
does  so,*^  a  quorum  being,  in  contemplation  of  law,  the  court.**  A 
quorum  must  participate,  however,  in  order  to  constitute  a  legal 
court.*^      Usually    a    majority    of    the    court    constitutes    a    quorum 


should  be  considered  the  same  as  those 
bearing  the  same  names  under  the  old 
one,  it  was  held  that  the  rules  adopted 
by  the  former  courts  continued  in  force 
until  rescinded  though  not  formally 
adopted  or  agreed  to  by  the  judges  of 
the  new  courts.  Sehwing  v.  Dunlap, 
123  La.  485,  49  So.  134. 

37.  Where  the  statute  conferring 
such  power  contains  no  mandatory 
language  requiring  it  to  be  exercised. 
Shane  v.  McNeill,  76  Iowa  459,  41 
N.   W.    166. 

38.  See  the  title  "Judicial  Notice," 
7    Encyclop.-edia   of   Evidence,   998. 

39.  Davis  ?".  Northwestern  E.  E. 
Co.,  170  111.  595,  48  N.  W.  1058;  Koby 
V.  Title  Guarantee  &  Trust  Co.,  166 
111.  336,  46  N.  E.  1110;  Hughes  V. 
Humphreys,  102  111.  App.  194;  Chicago 
City  K.  Co.  V.  Gregory,  123  111.  App. 
259. 

A  recital  in  a  motion  as  to  the  prac- 
tice in  another  court  is  insufficient  to 
establish  the  existence  of  a  rule  of 
said  court  to  that  effect.  Altman  V. 
Schoenbeek,  120  111.   App.  351. 

40.  Maloney  v.  Hunt,  29  Mo.  App. 
379. 

41.  Hughes  f.  Humphreys,  102  111. 
App.  194. 

42.  Hughes  v.  Humphreys,  102  111. 
App.  194. 

43.  Green  County  v.  Wright,  127  Ga. 
150,  56  S.  E.  288;  Deglow  v.  Kruse, 
57  Ohio  St.  434. 

44.  Harroun  v.  Brush  Electric  Light 
Co.,  152  N.  y.  212,  46  N.  E.  291;  State 
V.  Bradley,  67  Vt.  465,  32  Atl.  238. 
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45.  Green  County  v.  Wright,  127  Ga. 
150,  56  S.  E.  288. 

Proceedings  before  less  than  the  re- 
quired number  are  a  nullity.  People 
V.  Barbour,  9  Cal.  230;  People  v.  Ah 
Chung,  5  Cal.  103;  Long  v.  State,  59 
Tex.  Crim.  103,  127  S.  W.  551. 

Where  the  presiding  judge  and  two 
justices  of  the  peace  are  necessary  to 
constitute  a  court,  a  judgment  rendered 
by  the  presiding  judge  alone  is  a  mere 
nullity.  Trice  v.  Crittenden  County,  7 
Ark.  159;  Ferguson  v.  Crittenden  Coun- 
ty, 6  Ark.  479. 

Wliere  less  than  a  quorum  of  the 
judges  who  heard  the  argument  were 
pr.'sent  when  judgment  was  rendered, 
it  was  held  that  the  judgment  would 
be  vacated  on  motion  even  at  a  sub- 
sequent term.  Jagger  v.  Coon,  5  Mich. 
31. 

An  appeal  was  heard  by  three  of  the 
four  justices  constituting  the  court. 
Thereafter  one  of  them  resigned. 
Later  an  appeal  was  taken  from  a 
subsequent  order  in  the  same  case,  and 
it  was  stipulated  that  a  motion  to 
dismiss  the  latter  appeal  might  be  con- 
sidered with  the  first  appeal.  The 
said  motion  was  heard  by  two  of  the 
justices  who  heard  the  first  appeal 
and  the  one  who  was  absent  at  that 
time,  the  successor  of  the  one  who 
resigned  being  disqualified.  It  was 
hold  that  the  stipulation  was  a  sub- 
mission by  consent  of  the  main  appeal 
to  the  court  as  then  constituted,  and 
that    a   contention   that   there    was    no 


COURTS 


75 


thereof,*"  unless  a  different  number  is  designated  by  the  constitution 
or  the  statute.*^  A  constitutional  provision  that  a  court  shall  be 
composed  of  a  specified  number  of  judges  does  not  preclude  the  legis- 
lature from  providing  that  a  less  number  shall  constitute  a  quorum.'*^ 
Effect  of  Disqualification  or  Absence  of  Judges  or  of  a  Vacancy.  —  Judges 
who  are  disqualified  from  taking  part  in  the  decision  of  a  particular 
ease  may  sit  for  the  sole  purpose  of  making  up  a  quorum.*'^ 


quorum  authorized  to  consider  the  ap- 
peal in  the  main  case  was  untenable. 
Mills  V.  Atlantic  Coast  Line  K.  .Co., 
87   S.  C.   158,  69  S.  E.  91. 

A  statute  required  two  judges  to 
constitute  a  quorum.  Two  judges  heard 
a  demurrer  to  a  plea,  and  both  con- 
curred in  the  opinion  that  the  plea 
was  bad.  An  opinion  was  drawn  by 
one  and  concurred  in  by  the  other,  and 
the  decision  was  announced  by  the 
former  at  a  time  when  the  latter  was 
ill  and  unable  to  be  present.  It  was 
held  that  the  ruling  was  made  by  a 
quorum,  especially  where  both  judges 
sat  at  the  trial  on  a  subsequent  plea 
of  not  guiltv.  State  v.  Congdon,  14 
E.  I.  458. 

46.  Long  V.  State,  59  Tes.  Crim. 
103,  127  S.  W.  551. 

Two  of  the  three  members  of  the 
supreme  court  constitute  a  quorum  and 
may  transact  the  business  of  the  court 
though  the  constitution  or  statute  does 
not  so  provide.  Walker  v.  Eogan,  1 
Wis.    597. 

Five  of  the  eight  judges  of  the  su- 
preme court  constitute  a  quorum.  Pub. 
Act  1903,  Xo.  250.  Scott  v.  Sullivan, 
164  Mich.  467,  129  X.  W.  864. 

L^'nder  a  constitutional  provision 
that  the  supreme  court  should  consist 
of  a  chief  justice  and  two  associate 
justices,  any  two  of  whom  shall  con- 
stitute a  quorum,  it  was  held  that  the 
chief  justice  was  not  an  essential  ele- 
ment of  the  court  in  such  a  sense  that 
no  business  could  be  transacted  with- 
out him,  but  that  a  valid  court  could 
be  held  by  the  two  associate  justices, 
or  one  of  them  and  a  justice  pro  hac 
vice  appointed  to  take  the  place  of  the 
other  one  who  was  disqualified,  or  the 
chief  justice  and  one  associate  justice, 
and  this  is  equally  true  though  ijy  rea- 
son of  a  vacancy  there  are  only  two 
justices  in  office.  Aultman  &  Co.  v. 
Utsey,  35  S.  C.  596,  14  S.  E.  351;  Wil- 
liams V.  Bent,  35  S.  C.  150,  14  S.  E. 
311;  Sullivan  v.  Speights,  14  S.  C.  358. 


47.  In  the  absence  of  the  county 
judge,  any  number  of  the  county  com- 
missioners less  than  the  whole  do  not 
constitute  a  quorum  of  the  commis- 
sioners' court,  and  cannot  make  a  valid 
order.     West  v.  Burke,  60  Tes.  51. 

In  Pollard  v.  Dwight,  4  Cranch 
(U.  S.)  421,  2  L.  ed.  666,  it  was  held 
that,  under  the  express  provision  of 
the  statute,  though  the  federal  circuit 
courts  consisted  of  two  judges,  one  of 
them  might  hold  such  court. 

The  federal  statute  (36  Stat.  557) 
requiring  the  presence  of  three  judges 
of  a  federal  court  for  the  hearing  of 
an  application  for  an  injunction  to  en- 
join the  enforcement  of  a  state  statute 
does  not  apply  to  an  application  for 
an  injunction  against  the  enforcement 
of  a  city  ordinance.  Sperry  &  Hutch- 
inson Co.  r.  City  of  Tacoma,  190  Fed. 
682. 

See  the  constitutions  and  statutes  of 
the  various  states. 

48.  Though  the  constitution  pro- 
vided that  the  court  should  be  com- 
posed of  eight  judges  it  was  held  that 
the  legislature  might  provide  that  six 
judges  should  constitute  a  quorum. 
Oakley  v.  Aspinwall,  3  N.  Y.  547. 

49.  Where  three  out  of  four  jus- 
tices constitute  a  quorum,  a  disqualified 
justice  may  sit  for  the  purpose  of  mak- 
ing a  quorum  though  he  cannot  act 
in  a  particular  case.  Xephi  Irrigation 
Co.  r.  Jenkins,  8  Utah  452,  32  Pac. 
699. 

Where  two  of  the  three  justices 
were  disqualified,  and  counsel  stip- 
ulated that  the  third  justice  alone 
should  decide  the  case,  it  was  held 
that  such  a  decree  was  not  invalidated 
by  the  fact  that  the  two  disqualified 
members  sat  for  the  purpose  of  making 
a  quorum  merely,  they  havin?  taken 
no  part  in  the  decision.  Walker  v. 
Eogran,  1  Wis.  597. 

Where  a  court  was  composed  of 
three  judges,  a  majority  of  whom  could 
decide    any   question,    and   the    statute 
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As  a  general  rule  a  vacancy  in  the  court,^°  or  the  death,  disqualifica- 
tion, or  absence  of  a  judge,^^  or  his  failure  to  sit,^-  will  not  deprive 
the  surviving  or  remaining  judges  of  the  power  to  hold  court  and  to 
exercise  all  the  functions  of  the  particular  court,  provided  the  number 
is  not  thereby  reduced  below  that  legally  required  for  the  transaction 
of  its  business. 

A  judgment  is  not  invalidated  by  the  casual  and  temporary  ab- 
sence from  the  bench  during  the  trial  of  one  of  the  judges  necessary 
to  constitute  a  duly  organized  court,^^  or  by  reason  of  the  fact  that 
one  of  such  judges  leaves  the  bench,  to  testify  as  a  witness  in  the 
case  in  which  such  judgment  is  rendered.^*  But  the  contrary  is  true 
where  one  of  such  judges  is  absent  from  the  bench  for  a  material  part 
of  the  trial,^^  or  leaves  the  bench  after  the  trial  has  commenced,  and 
another  is  substituted  for  him.^" 

A  judgment  is  not  invalidated  by  reason  of  the  fact  that  one  of  the 
judges  hearing  and  taking  part  in  the  decision  of  the  case  is  not 
qualified  to  act,"  or  leaves  the  bench  in  the  course  of  a  trial  and  does 


provided  that  no  judge  could  take  part 
in  the  decision  of  any  case  argued  when 
he  was  not  present  and  sitting,  it  was 
held  that  a  successor  of  one  of  the 
three  judges  who  heard  the  argu- 
ment might  sit  as  one  of  the  three 
judges  necessary  to  compose  the  court, 
and  that  a  decision  then  rendered 
by  the  two  who  heard  the  argu 
ment  in  which  the  one  who  did  not 
hear  it  took  no  part  was  valid.  Corn- 
ing V.  Slosson,  16  N.  Y.  294. 

50.  If  two  of  three  justices  con- 
stitute a  quorum,  they  are  a  quorum 
though  there  is  a  vacancy  in  the  office 
of  the  third.  Aultman  v.  Utsey,  35 
S.  C.  596,  14  S.  E.  351;  Williams  v. 
Bent,  35  S.  C.  150,  14  S.  E.  311;  Sul- 
livan V.  Speights,  14  S.  C.  358. 

51.  Holt  V.  Maverick,  86  Tex.  457, 
25  S.  W.  607;  Givin,  Allen  &  Co.  V. 
O 'Daniel,  85  Tex.  563,  22  S.  W.  876; 
City  of  Austin  v.  Nalle,  85  Tex.  520, 
22  S.  W.  608,  960;  Long  v.  State,  59 
Tex.  Crim.  103,  127  S.  W.  551. 

Where  a  writ  of  error  was  argued 
before  two  justices,  the  third  being 
disqualified,  and  one  of  the  two  died 
before  judgment  was  rendered,  it  was 
held  that  the  surviving  justice  who 
heard  the  argument  and  the  successor 
of  the  deceased  justice  constituted  a 
court  competent  to  decide  it.  Hardin 
V.  Lovelace,  79  Ga.  209,  5  S.  E.  493._ 

Two  members  of  the  court  of  crim- 
inal or  civil  appeals  may  adjudicate  a 
case  where  the  third  member  is  dis- 
qualified.     Holt   V.    Maverick,    86    Tex. 
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457;  Givin,  Allen  &  Co.  v.  O 'Daniel, 
85  Tex.  563,  22  S.  W.  876;  City  of 
Austin  V.  Nalle,  85  Tex.  520,  22  S.  W. 
668,  960;  Long  v.  State,  59  Tex.  Crim. 
103,  127  S.  W.  551;  San  Antonio  St. 
Ry.  Co.  V.  Adams  (Tex.  Cix.  App.),  25 
S.  W.  639. 

52.  Though  he  is  not  disqualified. 
Stattj-^i?.  Bradley,  67  Vt.  465,  32  Atl. 
238. 

53.  Tuttle  V.  People,  36  N.  Y.  431. 

54.  People  v.  Dohring,  59  N.  Y. 
374. 

55.  Three  justices  were  necessary 
to  constitute  a  valid  court,  and  the 
trial  commenced  with  four.  One  ab- 
sented himself  during  a  material  part 
of  the  trial,  thereby  disqualifying  him- 
self, and  thereafter  returned.  Subse- 
quently another  judge  left  the  court 
and  did  not  return,  and  it  was  held 
that  a  conviction  obtained  under  such 
circumstances  was  invalid.  People  v. 
Shaw,  63  N.  Y.  36. 

56.  Blend  v.  People,  41  N.  Y.  604. 
See  also  People  v.  Shaw,  63  N.  Y.  36. 

57.  A  case  was  heard  by  four  out 
of  five  judges,  three  of  whom  con- 
stituted a  quorum,  and  a  disinterested 
lawyer  sat  with  them  by  consent  of 
the  parties.  It  was  held  that  a  de- 
cision concurred  in  by  all  four  of  the 
regular  judges  was  valid  though  the 
opinion  was  delivered  by  the  lawyer. 
Radford  Trust  Co.  v.  East  Tennessee 
Lumb.  Co.,  92  Tenn.  126,  21  S.  W. 
329. 
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not  return,'*  or  because  one  of  the  judges  hearing  the  case  fails  to 
participate  in  the  decision,^^  or  dies,  or  is  incapacitated  or  goes  out 
of  office  before  a  decision  is  rendered,^*^  where  there  is  a  quorum  with- 
out him. 

B.     Number  Who  Must  Concur  in  Decision.  —  A  concurrence  of 
some  specified  number,''^  usually  a  majority  of    the    judges,**-    or   a 


58.  People  v.  White,  22  Wend. 
(N.  Y.).  167. 

Where  a  constitutional  court  was  in 
session  during  the  whole  of  the  trial, 
the  fact  that  two  of  the  four  judges 
who  sat  at  its  commencement  withdrew 
before  it  was  finished  was  held  not  to 
invalidate  the  judgment.  Furman  v. 
Applegate,  23  N.  J;  L.  28. 

59.  Where  a  ease  was  heard  before 
the  full  court  of  four  judges,  it  was 
held  that  it  might  be  decided  by  three 
of  them  sitting  at  a  subsequent  term, 
the  fourth  being  absent.  Love  v. 
Smith,  4  Yerg.   (Tenn.)    117. 

60.  Where  a  statute  provided  that 
six  of  the  eight  judges  composing  a 
court  should  constitute  a  quorum,  it 
was  held  that  four  of  the  seven  judges 
who  heard  a  motion  might  decide  it. 
Oakley  v.  Aspinwall,  3  N.  Y.  547. 

In  State  v.  Lane,  26  N.  C.  434,  it 
was  held  that  where  one  of  the  three 
judges  of  the  supreme  court  died  a 
judgment  by  the  two  survivors  was 
valid. 

In  Campbell  v.  Seaman,  63  N.  Y. 
568,  it  was  held  that  two  judges  could 
hold  a  general  term  of  the  supreme 
court  and  decide  cases  argued  there 
and  hence  that  where  one  of  three 
judges  who  heard  the  appeal  died  be- 
fore decision  the  case  might  be  decided 
by  the  other  two. 

Under  a  statute  providing  that  where 
two  judges  sit  together,  and  there  is 
a  division  of  opinion,  the  opinion  of 
the  senior  judge  shall  prevail,  the 
senior  judge  may  decide  a  case  heard 
by  himself  and  another  judge  where 
the  latter  dies  or  resigns  before  de- 
cision. Darelius  v.  Davis,  74  Minn.  345, 
77  N.  W.  214. 

61.  See  the  constitutions  and  stat- 
utes of  the  various  states. 

The  concurrence  of  three  justices  of 
the  court  of  appeal  is  essential  to  a 
decision.  Const,  art.  6,  §4.  Where 
three  justices  are  unable  to  agree  in 
a  habeas  corpus  proceeding,  the  writ 
will  be  denied.  Ex  parte  La  Due  (Cal. 
App.),  117  Pac.  586;  Ex  parte  Osborne, 


13  Cal.  App.  735,  110  Pac.  585;  Ex 
•parte  Sauer,  3  Cal.  App.  237,  84  Pac. 
395;  Ex  parte  Oates,  2  Cal.  App.  xiii, 
83  Pac.  261. 

Where  a  concurrence  of  three  mem- 
bers of  the  supreme  court  was  neces- 
sary for  a  reversal,  and  only  three  of 
the  justices  who  heard  a  case  not  yet 
decided  remained  on  the  bench,  and 
they  were  divided  in  opinion,  a  re- 
argument  was  ordered.  Vlasservitch  v. 
Augusta  &  A.  E.  Co.  (S.  C),  64  S.  E. 
913. 

Constitutional  Question.  —  Three 
judges  of  the  supreme  court  must  con- 
cur where  the  constitutionality  of  a 
statute  is  involved.  Funkhouser  v, 
Spahr,  102  Va.   306,  46  S.  E.  37h. 

Equal  Division. — Where  the  consti- 
tution so  provides  with  regard  to  the 
supreme  court,  and  the  judges  are 
equally  divided  in  opinion  as  to 
whether  a  judgment  should  be  reversed 
or  affirmed,  it  becomes  the  duty  of  those 
in  favor  of  a  reversal  to  vote  with 
their  associates  in  afiirming  the  judg- 
ment so  as  to  prevent  an  indefinite  de- 
lay and  a  consequent  denial  of  justice. 
Santa  Rosa  City  Railroad  v.  Central 
Street  R.  Co.,  112  Cal.  436,  44  Pac. 
733;  Frankel  v.  Deidesheimer,  93  Cal. 
73,  28  Pac.  794;  Luco  v.  De  Toro,  88 
Cal.  26,  25  Pac.  983;  Nichols  v.  Lewis 
(Fla.),  46  So.  2;  Randall  v.  L'  Engle 
(Fla.),  46  So.  2;  Western  Union  Tele- 
graph Co.  V.  Merritt,  58  Fla.  388,  50 
So.  621;  State  v.  McClung,  47  Fla.  224, 
37   So.  51. 

Where  the  constitution  requires  the 
concurrence  of  four  justices  to  pro- 
nounce a  judgment,  an  equal  division 
cannot  ipso  facto  work  an  affirmance. 
Luco  V.  De  Toro,  88  Cal.  26,  25  Pac. 
983. 

Stare  Decisis.— Under  West  Virginia 
Const,  art.  8,  §4,  a  decision  is  not 
binding  authority  in  any  other  case 
where  not  concurred  in  by  at  least 
three  judges.  Bruff  v.  Thompson,  31 
W.  Va.  16,  6  S.  E.  352.  See  also  the 
title  "Stare  Decisis." 

62.     See  the    constitutions   and    stat- 
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majority  of  a  quorum,®^  is  necessary  to  render  a  valid  judgment.     In 


utes  of  the  various  states  and  the  fol- 
lowing cases:  Ga. — Johnson  v.  State,  1 
Ga.  271.  La.— Const.,  arts.  '89,  102; 
Thomas  v.  Goodwin,  120  La.  504,  45 
So.  406;  State  v.  Summit  Lumb.  Co., 
117  La.  643,  42  So.  195.  N.  Y.— Corn- 
ing V.  Slosson,  16  N.  Y.  294.  N.  C. 
State  17.  Lane,  26  N.  C.  434.  Okla. 
Const.,  art.  7,  §3.  Grand  Lodge  A.  O. 
U.  W.  V.  Hobbie,  23  Okla.  479,  100 
Pac.  540.  Pa. — Huntingdon  County 
Line,  8  Pa.  Super.  3S0.  S.  C— John- 
eon  V.  Lewis,  1  Eich.  Eq.  390.  Tenn. 
Austin  V.  Harbin,  95  Tenn.  598,  32 
S.  W.  628. 

In  the  absence  of  any  statutory  pro- 
vision of  the  subject,  no  judgment  can 
be  rendered  except  by  a  majority  of 
the  court.  Northern  K.  E.  v.  Concord 
E.,  50  N.  H.  166. 

In  Briscoe  v.  Commonwealth's  Bank, 
8  Pet.  (U.  S.)  118,  8  L.  ed.  887,  it 
was  held  to  be  the  practice  of  the  fed- 
eral supreme  court  not,  except  in  cases 
of  absolute  necessity,  to  deliver  any 
judgment  in  cases  where  constitutional 
questions  were  involved  unless  a  ma- 
jority of  the  whole  court  concurred. 

Extraordinary  Writs. — The  refusal  of 
an  ex  parte  application  for  mandamus 
(State  V.  Summit  Lumb.  Co.,  117  La. 
643,  42  So.  195),  and  a  provisional  or- 
der for  a  remedial  writ  (State  v.  Be- 
ban,  35  La.  Ann.  1075),  have  been  held 
not  to  be  judgments  so  as  to  require 
a  concurrence  of  a  majority  of  the 
judges. 

In  a  suit  involving  a  principal  a»d 
a  recomventional  demand,  if  three  jus- 
tices concur  in  rejecting  the  principal 
demand,  and  three  concur  in  rejecting 
the  reconventional  demand,  there  is  a 
concurrence  of  a  majority  of  tho 
court.  Losecco  v.  Gregory,  108  La. 
648,   32   So.   985. 

Increase  in  Number  of  Judges. — If 
the  constitution  provides  that  "fthe 
supreme  court  shall  consist  of  five 
judges,  a  majority  of  whom  shall  be 
necessary  to  form  a  quorum  and  pro- 
nounce a  decision,"  and  that  the  legis- 
lature may  increase  the  number  of 
judges  and  provide  for  departments  of 
the  court,  a  statute  increasing  the 
number  of  judges  and  providing  for 
departments  consisting  of  four  justices 
each,  and  that  "a  concurrence  of 
three  judges  shall  be  necessary  to  pro- 
nounce a  decision  in  each  department," 
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is  valid,  and  a  concurrence  of  a  ma- 
jority of  all  the  justices  of  the  whole 
court  is  not  necessary  to  a  decision. 
State  V.  Gormley  (Wash.),  104  Pac. 
620. 

Eq.ual  Division  of  Opinion. — Where 
one  of  the  justices  of  the  appellate 
court  is  disqualified,  and  the  others 
are  equally  divided,  the  judgment 
stands  afiirmed  bv  operation  of  law. 
Pittsburgh,  C,  C.'&  St.  L..  E.  Co.  V. 
Chicago,  144  111.  App.  293;  Binder  v. 
Langhorst,  139  111.  App.  493;  Chicago, 
B.  &  Q.  E.  Co.  V.  Camper,  100  111.  App. 
21;  Allen  v.  Ashell,  25  S.  D.  405,  126 
N.  W.  1135. 

Decision  By  Majority  as  a  Precedent. 
A  decision  concurred  in  by  a  majority 
of  the  court  is  as  conclusive  upon  the 
point  decided  as  though  the  decision 
had  been  unanimous.  Feige  v.  Michi- 
gan Cent.  E.  Co.,  62  Mich.  1,  28  N.  W. 
685;  McCutcheon  v.  Homer,  43  Mich. 
483,  5  N.  W.  668;  Lewis  v.  Eiggs,  9 
Tex.  164.  See  the  title  "Stare  De- 
cisis. ' ' 

Where  seven  out  of  eight  justices 
sit  in  a  case,  a  decision  concurred  in 
by  four  of  them  establishes  the  law 
both  for  the  purposes  of  that  case  and 
for  other  like  cases.  Dolph  v.  Norton, 
158  Mich.  417,   123   N.   W.   13. 

63.  A  majority  of  a  quorum  may 
decide  a  case  provided  a  quorum  is 
present  when  the  decision  is  made,  al- 
though the  other  members  necessary  to 
constitute  a  quorum  do  not  vote.  Mc- 
Farland  v.  Crary,  6  Wend.  (N.  Y.) 
297. 

The  concurrence  of  three  of  the  five 
judges  constituting  a  quorum  of  the 
eight  judges  composing  the  supreme 
court  disposes  of  the  case,  and  judg- 
ment may  be  entered  on  the  opinion 
of  the  three.  Three  may  settle  the 
formal  decree  notwithstanding  the  re- 
moval of  two  of  the  concurring  jus- 
tices by  death,  resignation,  or  expira- 
tion of  term.  Scott  r.  Sullivan,  164 
Mich.  467,  129  N.  W.  '864. 

Where  the  decision  was  concurred 
in  by  two  out  of  three  chancellors 
who  heard  the  case,  it  was  held  that 
a  rehearing  would  not  be  granted  on 
the  theory  that  the  court  was  equally 
divided  because  the  fourth  chancellor, 
who  was  absent  and  took  no  part  in 
the   decision,  was  of  the  same  opinion 
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some  jurisdictions  the  concurrence  of  a  specified  number  of  those 
present  at  the  argument  is  required.*^* 

Provision  is  sometimes  made  for  the  appointment  of  a  special  juage 
where  the  required  number  do  not  concur,®^  or  for  the  calling  in  of 
the  judges  of  another  court  where  the  judges  of  an  appellate  court 
are  unable  to  agree  on  a  particular  question.*^'^ 

In  some  jurisdictions  the  defeated  party  is  entitled  to  a  rehearing 
as  of  right  before  the  entire  bench  where  a  dissenting  opinion  is  filed 
in  a  case  heard  by  a  quorum  of  the  judges  only,^^  or  where  less  than 
a  specified  number  of  judges  concur  in  the  decision.*'^ 

It  is  not  necessary  that  the  required  number  concur  on  the  same 
grounds,  provided  they  all  concur  in  the  same  judgment.'^'* 

Change  In  Number  Required. —  It  has  been  held  that  a  change  in  the 
number  required  will  apply  to  cases  argued  and  submitted,  but  not 
decided,  before  it  takes  effect.'" 

C.  Effect  of  an  Equ.il  Dr'isiox  of  upiniox.  —  In  the  absence  of 
statute  or  a  rule  of  court,  where  the  court  is  equally  di\'ided  on  any 
motion,  rule,  or  order,  it  can  do  nothing.'^     No  affirmative  relief  can 


as  the  one  who  dissented      Johnson  r. 
Lewis,  1  Eich    Eq.   (S.  C.)   390. 

Under  a  provision  that  a  majority 
of  all  the  magistrates  of  a  county 
might  levy  a  tax,  it  was  held  not  neces- 
sary for  a  majority  of  all  the  magis- 
trates to  vote  in  favor  of  such  tax,  but 
that  it  was  sufficient  if  a  majority  of  a 
majority  did  so.  Steele  v.  Blanton,  1 
Lea   (Tenn.)    514. 

64.  Under  California  Const.,  art.  6, 
§2;  Code  Civ.  Proe.  §45,  in  the  supreme 
court  four  of  those  present  at  the 
argument  must  concur  Philbrook  v. 
Newman,  148  Cal.  172,  82  Pae.  772. 
See  the  statutes  and  constitutions  of 
the  various  states. 

Where  a  case  is  submitted  on  briefs 
without  oral  argument,  all  the  justices 
are  deemed  present  at  the  argument. 
Philbrook  v.  Xewman,  148  Cal.  172, 
82  Pac.  772. 

65.  In  Louisiana,  in  case  or  disagree- 
ment so  there  cannot  be  a  concurrence 
of  two  judges  of  the  court  of  appeals, 
the  court  may  appoint  a  district  judge 
or  an  attorney  to  sit  in  the  case.  Col- 
vin  V.  Johnston,  104  La.  655,  29  So. 
274. 

66.  In  South  Carolina  where  there 
is  a  question  of  constitutional  law  in- 
volved in  an  original  proceeding  in  the 
supreme  court  upon  the  determination 
of  which  the  entire  court  is  not  agreed 
the  judges  of  the  circuit  court  will 
be   called  to  the  assistance  of   the  su- 


preme court  for  tne  purpose  oi  near- 
ing  and  determining  the  case.  Const, 
art.  5,  §12.  Carolina,  C.  &  O.  E.  Co. 
r.  McCown  (S.  C),  66  S.  E.  1. 

Where  the  justices  of  the  supreme 
court  "concur  in  affirming  the  judg- 
ment of  the  circuit  court  upon  other 
grounds,  it  is  not  necessary  to  call  the 
circuit  judges,  though  the  justices  of 
the  latter  are  not  agreed  on  a  con- 
stitutional question  also  involved." 
Sturgess  V.  Atlantic  Coast  Line  E.  Co., 
80  S.  C.  167,  60  S.  E.  939,  61  S.  E. 
261. 

67.  Mich,  Pub-  Acts,  1903,  Act 
250;  Scott  V.  Sullivan,  164  Mich.  467, 
129  X.  W.  864.  See  also  the  title 
"Appeals,"   2  Stand.  Proc.  402,  et  seq. 

68.  Where  a  constitutional  question 
is  involved  and  three  judges  do  not 
agree  upon  a  decision  thereof.  Va. 
Const.,  art.  6,  §88;  Funkhouser  f. 
Spahr,  102  Va.  306,  46  S.  E.  378. 

69.  The  grounds  of  the  decision  are 
not  the  judgment.  Philbrook  v.  New- 
man,  148   Cal.   172,   82   Pac.   772. 

Where  a  majority  concur  in  the  re- 
sult only,  the  opinion  is  not  controlling 
in  other  cases  under  the  principle  of 
stare  decisis.  Peoples'  Bank  v.  Good- 
win, SI  S.  C.  419,  62  S.  E.  1100.  See 
the  title  "Stare  Decisis." 

70.  Denver  &  E.  G.  E.  Co.  v.  Burch- 
ard   (Colo.),  86  Pac.  749. 

71.  Goddard  v.  Coffin,  10  Fed.  Cas. 
No.  5,490;  Northern  E.  E.  r.  Concord 
E.  E.,  50  N.  H.  166. 
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be  granted  under  such  circumstances/^  and  no  valid  order  or  judg- 
ment can  be  madeJ^  If  affirmative  action  is  necessary  for  further 
progress  of  the  cause,  the  division  operates  as  a  stay  of  proceedings/^ 
But  if  the  action  sought  is  only  to  arrest  the  progress  of  the  cause, 
then  the  case  proceeds  as  though  the  motion  or  application  had  never 
been  made.'^^  If  the  affirmative  action  sought  is  to  set  aside  or  modify 
an  existing  judgment  or  order,  the  division  operates  as  a  denial  of 
the  application,  and  the  judgment  or  order  stands  in  full  force,  to 
be  carried  into  effect  by  the  ordinary  meansJ*'  The  judges  may  agree 
that  a  certain  judgment  shall  be  rendered  in  all  such  cases  for  the 
purpose  of  putting  an  end  to  the  litigation/^  By  statute  in  some 
jurisdictions  where  a  case  is  heard  before  two  judges  of  a  wm  prius 
court,  and  there  is  a  division  of  opinion,  that  of  the  senior  in  office 
prevails  and  becomes  the  opinion  of  the  court.^^ 

Admission  of  Evidence.  —  Where  the  court  is  equally  divided  in  opin- 


Where  the  full  court  is  equally  di- 
vided as  to  whether  an  amendment 
should  be  allowed,  it  will  express  no 
opinion.  Kemper  v.  Trustees,  17  Ohio 
293. 

Where,  in  a  ease  submitted  to  the 
court  without  the  intervention  of  a 
jury,  the  judges  present  were  equally 
divided,  it  was  held  that  the  case 
should  have  been  continued  for  a  new 
trial.     Irons  v.  Hussey,  3  Ind.  158. 

Where  the  supreme  court  is  equally 
divided  on  questions  certified  to  it, 
no  instructions  can  be  given  to  the 
court  below  concerning  them.  Silli- 
man  v.  Hudson  River  Bridge  Co.,  1 
Black.  (U.  S.)  582,  17  L.  ed.  81. 

72.  Durant  V.  Essex  Co.,  7  Wall. 
(U.  S.)  107,  19  L.  ed.  154;  Goddard  v. 
Coffin,  10  Fed.  Cas.  No.  5,490;  Mad- 
lem's  Appeal,  103  Pa.  584. 

Petition  dismissed.  Benson's  Estate, 
28  Pa.  Co.  Ct.  596. 

73.  Madlem's  Appeal,  103  Pa.  584; 
Proctor's  Case,  12  Coke  118,  77  Eng. 
Reprint  1393;  Boulton  v.  Bull,  2  H.  Bi. 
(Eng.)    463,   500. 

A  valid  final  judgment  cannot  be 
given  where  there  is  an  equal  division 
of  opinion  as  to  the  effect  of  evidence 
offered  upon  issues  of  fact,  and  hence 
a  dismissal  will  be  reversed.  Deglow  v. 
Kruse,  57   Ohio   St.   434. 

But  where  defendant's  motion  for 
a  new  trial  falls  because  the  judges 
are  equally  divided,  plaintifi"  is  entitled 
to  judgment  on  the  verdict  as  of 
course.  Cahill  v.  Benn,  6  Binn.  (Pa.) 
99. 

74.  Durant    v.    Essex    Co.,    7    Wall. 
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(U.  S.)  107,  19  L.  ed.  154;  Goddard 
V.  Coffin,  10  Fed.  Cas.  No.  5,490; 
Ayers  v.  Bensley,  32  Cal.  632. 

Where  two  of  the  four  justices  who 
sat  in  an  equity  case  were  of  the  opin- 
ion that  the  bill  should  be  dismissed 
and  the  other  two  held  a  contrary 
opinion,  it  was  held  that  the  cause 
remained  pending,  and  that  receivers 
appointed  to  hold  the  property  pend- 
ing suit  remained  in  possession.  North- 
ern R.  R.  V.  Concord  R.,  50  N.  H. 
166. 

75.  Ayers    v.    Bensley,   32    Cal.   632. 
As  in  the   case  of   a  motion  for   an 

amendment  of  the  pleadings,  or  for  a 
continuance.  Goddard  V.  Coffin,  10  Fed. 
Cas.  No.  5,490. 

76.  Durant  V.  Essex  Co.,  7  Wall. 
(U.  S.)    107,  19  L.   ed.  154. 

77.  See  State  v.  Perkins,  53  N.  H. 
435,  where  the  court  applied  the  rule 
that,  in  case  of  "an  equal  division  of 
the  court  at  the  law  term,  in  civil 
cases  and  misdemeanors,  verdicts 
should  generally  be  sustained  on  cases 
reserved,  as  they  would  be  on  bills  of 
exceptions,  when  the  ruling  or  in- 
struction excepted  to  was  not  in  fact 
pro  forma." 

Where  the  full  court  are  equally  di- 
vided on  the  questions  presented  on  a 
bill  of  exceptions,  the  exceptions  are 
overruled.  Shannon  v.  Shannon,  10 
Allen  (Mass.)  249;  Durant  V.  Essex 
Co.,  8  Allen   (Mass.)    103. 

78.  Dorelius  V.  Davis,  74  Minn.  345, 
77  N.  W.  214;  In  re  State  Bank,  57 
Minn.  361,  59  N.  E.  315. 
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ion  on  the  question  of  the  admissibility  of  evidence  the  objection  to 
its  admissibility  fails,  and  it  is  admitted.'^ 

Demurrer.  • —  In  the  case  of  an  equal  di\'ision  as  to  whether  a  demurrer 
should  be  sustained,  it  will  ordinarily  be  overruled.*" 

Motions. —  Wliere  the  court  is  equally  divided  as  to  whether  motions 
should  be  granted,  they  stand  denied.*^ 

In  Equity.  —  In  a  case  of  a  division  as  to  the  right  to  recover  in  an 


79.  Henry  v.  Eicketts,  1  Cranch  C.  C. 
545,  11  Fed.  Cas.  No.  6,385;  State  v. 
Brown,  2  Marv.  (Del.)  3S0,  36  Atl. 
458;  State  v.  Brown,  1  Houst.  (Del.) 
539. 

80.  Putnam  v.  Eees,  12  Ohio  21. 

In  such  ease  the  demurrer  is  in  ef- 
fect overruled,  that  is,  it  is  not  al- 
lowed; but  judgment  does  not  follow 
as  of  course,  without  a  rule  or  order 
of  court.  Goddard  v.  CoflSn,  10  Fed. 
Cas.  No.  5,490. 

The  effect  of  a  division  however, 
depends  upon  the  rules  of  practice. 
Durant  v.  Essex  Co.,  7  Wall.  (U.  S.) 
107,  19   L.   ed.   154. 

81.  Mass. — Eeed  v.  Davis,  4  Pick. 
216.  N.  y. — Lieut.  Governor,  2  Wend. 
213.  Pa.— Madlem's  Appeal,  103  Pa. 
584. 

"If  a  rule  be  made  for  a  cause  to 
stay  until  the  court  be  further  moved, 
and  the  court  is  divided,  there  needs 
no  new  rule  from  the  court,  and  the 
plaintiff  without  more  may  enter  judg- 
ment upon  the  verdict.  But  if  the 
case  be  moved  to  be  put  in  the  paper 
for  argument,  or  the  last  rule  be  a 
curia  advisare  rult,  and  the  court  be 
divided,  there  can  be  no  judgment." 
Walmsley  v.  Eussel,  6  Mod.  200,  87  Eng. 
Eeprint   955. 

Motion  for  Judgment.— Xone  can  be 
entered  and  the  case  will  be  dismissed 
without  costs  and  without  prejudice. 
Goddard  v.  Coffin,  10  Fed.  Cas.  No. 
5,490. 

Motion  In  Arrest  of  Judgment. 
United  States  v.  Worrall,  2  Dall.  (U.  S.) 
384,  1  L.  ed.  426;  State  f.  Brown,  2 
Marv.    (Del.)    380,   36   Atl.   458. 

On  an  equal  division  on  a  motion  for 
arrest  of  judgment,  a  judgment  pre- 
viously entered  under  a  general  rule 
will    stand.      Iveson   f.    Moore,    1    Salk. 

15,  1   Ld.   Eaym.   486,   91   Eng.   Eeprint 

16,  91  Eng.  Eeprint  1224;  Jeveson  v. 
Moor,  12  Mod.  262,  88  Eng.  Eeprint 
1309;  Chapman  v.  Lamphire,  3  Mod. 
155,  87  Eng.  Eeprint  100. 


In  case  of  an  equal  division  on  a 
motion  to  set  aside  a  rule  that  judg- 
ment be  arrested  nisi,  the  rule  stands 
and  no  judgment  can  be  entered.  Ive- 
son V.  Moore,  1  Salk.  15,  91  Eng.  Ee- 
print 1224,  1  Ld.  Eaym.  495,  91  Eng. 
Eeprint  16;  Jeveson  v.  Moor,  12  Mod. 
262,  88  Eng.  Eeprint  1309. 

Motion  for  New  Trial. — U.  S, — United 
States  V.  Daniel,  6  Wheat.  542,  5  L. 
ed.  326;  Goddard  v.  Coffin,  10  Fed. 
Cas.  No.  5,490.  N.  Y.— Foot  v.  Tracy, 
1  Johns.  46.  Pa.— Cahill  v.  Benn,  6 
Binn.  99. 

A  rule  to  show  cause  why  a  new 
trial  should  not  be  granted  is  in  effect 
a  motion  for  a  new  trial,  and  is  dis- 
charged where  the  judges  are  equally 
divided.  Lanning  v.  London,  4  Wash. 
C.  C.  332,  14  Fed.  Cas.  No.  8,075. 

To  obtain  a  new  trial  the  burden  is 
on  the  moving  party  to  satisfy  a  ma- 
jority of  the  court  of  the  sufficiency  of 
the  grounds  of  the  motion.  State  v. 
Brown,  2  Marv.  (Del.)  380,  36  Atl. 
458. 

In  the  absence  of  any  rule  or  order 
on  the  subject,  judgment  may  not  be 
entered  as  of  course  after  verdict 
where  the  court  is  equally  divided  on 
the  motion  for  a  new  trial,  a  motion  for 
judgment  being  necessarv.  Goddard  v. 
Coffin,  10  Fed.  Cas.  No.  5,490. 

Motion  To  Set  Aside  Nonsuit. — In 
case  of  an  equal  division  on  motion,  to 
set  aside  a  nonsuit,  the  nonsuit  stands. 
Dean  of  Eochester  v.  Pierce,  1  Camp. 
(Eng.)   466. 

Motion  for  a  Eehearing.  — Carmichael 
V.  Eberle,  177  U.  S.  63,  20  Sup.  Ct. 
571,  44  L.  ed.  672. 

Petition  for  rehearing.  Ayres  v. 
Bensley,  32  Cal.  632. 

Motion  To  Dismiss  an  Appeal. — Hat- 
ton  V.   Weems,   12   Gill   &   J.    (Md.)    83. 

A  motion  in  the  supreme  court  to 
file  remittiturs  of  the  supreme  court 
of  the  United  States.  Ableman  v. 
Booth,  11  Wis.  498. 
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equity  ease,  the  bill  will  ordinarily  be  dismissed  without  prejudice  and 
without  costs.^- 

In  habeas  corpus  proceedings,  where  the  court  is  equally  divided  in 
opinion,  the  writ  will  be  dismissed  without  prejudice.^^ 

On  Appeal. —  If  the  judges  of  an  appellate  court  are  equally  divided 
as  to  whether  an  affirmance  or  reversal  should  be  ordered,  an  affirm- 
ance results.^* 

VII.  DECISIONS  AND  OPINIONS.  — A.  Definitions  and 
Distinctions.  —  There  is  a  distinction  between  a  decision  and  an 
opinion,^^  though  the  two  are  sometimes  used  synonymously.^*^ 

A  decision  is  ordinarily  defined  as  being  the  judgment  of  the 
court,"  though  strictly  it  is  the  basis  of  the  judgment  rather  than 


82.  Silliman  v.  Hudson  Kiver  Bridge 
Co.,  1  Black.  (U.  S.)  582,  17  L.  ed. 
81;  Veazie  v.  Williams,  3  Story  611, 
28  Fed.  Cas.  No.  16,907;  Waddle  v. 
Bank   of   United   States,   2   Ohio   336. 

83.  Stockman's  Case,  56  Mich.  218, 
22  N.  W.  321. 

84.  See  the  title  "Appeals,"  2 
Stand.  Proc.  476. 

"The  statement  which  always  accom- 
panies a  judgment  in  such  case,  that 
it  is  rendered  by  a  divided  court,  is 
only  intended  to  show  that  there  was 
a  division  among  the  judges  upon  the 
questions  of  law  or  fact  involved,  not 
that  there  was  any  disagreement  as 
to  the  judgment  to  be  entered  upon 
such  division.  It  serves  to  explain  the 
absence  of  any  opinion  in  the  cause, 
and  prevents  the  decision  from  becom- 
ing an  authority  for  other  cases  of 
like  character.  But  the  judgment  is 
as  conclusive  and  binding  in  every  re- 
spect upon  the  parties  as  if  rendered 
upon  the  concurrence  of  all  the  judges 
upon  every  question  involved  in  the 
case."  The  judgment  of  affirmance  is 
the  judgment  of  the  court.  The  di- 
vision of  opinion  is  the  reason  for  such 
judgment,  but  the  reason  forms  no  part 
of  the  judgment.  Durant  v.  Esses  Co., 
7   Wall.   (U.  S.)    107,  19  L.  ed.  154. 

If  questions  of  law  are  reserved  for 
the  consideration  of  the  full  court, 
and  the  judges  are  equally  divided  on 
a  point  which  involves  plaintiff's  right 
to  recover,  judgment  is  commonly  ren- 
dered for  the  defendant.  Durant  v. 
Essex  Co.,  8  Allen  (Mass.)  103. 

85.  Cal.— Wadleigh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77 
Pac.    1113;    Houston    v.     Williams,     13 
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Cal.  24,  73  Am.  Dec.  565.  Ind.— Craig 
V.  Bennett,  158  Ind.  9,  62  N.  E.  273. 
Miss. — Adams  v.  Yazoo  &  M.  V.  E.  Co., 
77  Miss.  194,  24  So.  200,  317,  28  So. 
956.  Nev.— Corbett  v.  Job,  5  Nev.  201. 
Wash. — Russell  v.  Schade  Brew.  Co., 
49  Wash.   362,  95  Pac.  327. 

86.  Pierce  v.  State,  109  Ind.  535, 
10  N.  E.  302. 

"While  it  is  doubtless  more  tech- 
nically accurate  to  except  to  the  de- 
cision of  the  court,  it  is  equally  avail- 
able to  i^resent  the  question,  if  the 
exception  be  to  the  opinion."  Pierce 
V.   State,   109   Ind.  535,   10    N.   E.   302. 

87.  Cal.— Wadleigh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77 
Pac.  1113;  Houston  v.  Williams,  13 
Cal.  24,  73  Am.  Dec.  565.  Ind,— Craig 
V.  Bennett,  158  Ind.  9,  62  N.  E.  273. 
Ean. — Board  of  Education  v.  State,  7 
Kan,  App.  620,  52  Pac.  466,  construing 
Code  Civ.  Proc.  §4403.  Miss.— Adams 
f.  Yazoo  &  M.  V.  R.  Co.,  77  Miss.  194, 
24  So.  200,  317,  28  So.  956,  60  L.  E.  A, 
33.  N.  H,— Petition  of  Milford  &  M. 
E.,  68  N.  H.  570,  36  Atl.  545.  Ohio, 
Buckeye  Pipe  Line  Co.  v.  Fee,  62 
Ohio  St.  543,  57  N.  E.  446.  Wash. 
Eussell  V.  Schade  Brew.  Co.,  49  Wash. 
362,  95  Pac.  327. 

Within  New  York  Const.  1894,  art. 
6,  §9,  it  embraces  orders.  People  v. 
Barker,   152   N.   Y.   417,   46   N.   E.   875, 

The  decision  is  the  announcement  by 
the  court  of  its  judgment.  Elder  v. 
Frevert,  18  Nev.  278,  3  Pac.  237. 

The  word  "judgment"  is  sufficiently 
comprehensive  to  include  the  decision. 
Ilalbert  v.  Alford  (Tex.),  16  S.  W. 
814. 
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the  judgment  itself.^^     The  word  is  generally  used  in  reference  to  a 
decision  made  by  a  court  upon  a  trial  of  issues  without  a  jury.^^ 

An  opinion  is  a  statement  of  the  reasons  on  which  the  decision  or 
judgment  is  based.®"  A  decision  is  ordinarily  entered  upon  the  record 
immediately  on  its  rendition  and  can  be  changed  only  through  a 
regular  application  to  the  court  upon  a  petition  for  a  rehearing  or 
a  modification,^^  w^hile  an  opinion  is  the  property  of  the  judges,  and 
is  subject  to  their  revision,  correction  and  modification  in  any  par- 
ticular until  it  is  finally  transcribed  in  the  records.®^ 


88.  Embraces  findings.  In  re  Win- 
slow 's  Estate,  34  N.  Y.  Supp.  637.  See 
also  Kleinsehmidt  v.  MeAndrews,  117 
U.  S.  282,  6  Sup.  Ct.  761,  29  L.  ed. 
905  (construing  Mont.  St.  1879,  §408); 
Buckeye  Pipe  Line  Co.  v.  Fee,  62  Ohio 
St.  543,  57  N.  E.  446.  But  see  Elder 
V.  Frevert,  18  Nev.  278,  3  Pac.  237,  con- 
struing a  statute  prescribing  the  prac- 
tice on  moving  for  a  new   trial. 

89.  Clement  v.  Hartzell,  60  Kan.  317, 
56  Pac.  504  (construing  the  statute  re- 
lating to  new  trials);  New  York  Code 
Civ.  Proc,  §3343,  subd.  5. 

Has  no  application  where  the  trial 
is  by  jury.  Gates  v.  Baltimore  &  O. 
S.  W.  E.  Co.,  154  Ind.  338,  56  N.  E. 
722;  Wilson  v.  Vance,  55  Ind.  394. 

A  nonsuit  in  a  jury  case  and  an 
order  reversing  the  judgment  entered 
thereon  were  held  not  to  be  decisions 
within  the  meaning  of  a  statute  re- 
lating to  the  abatement  and  survival 
of  personal  injury  actions.  Corbett  v. 
Twenty-third  St.  E.  Co.,  114  N.  Y.  579, 
21  N.  E.  1033. 

An  order  of  affirmance  upon  the 
hearing  and  trial  of  the  issues  was 
held  to  be  a  decision  within  such  stat- 
ute. Peetsch  t:  Quinn,  6  Misc.  50,  26 
N.  Y.  Supp.  728. 

90.  Cal.— Wadleigh  v.  Phelps,  149 
Cal.  627,  87  Pac.  93;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77 
Pac.  1113;  Houston  v.  Williams,  13  Cal. 
24,  73  Am.  Dec.  565.  Ind.— Craig  v. 
Bennett,  158  Ind.  9,  62  N.  E.  273.  la. 
Coffey  V.  Gamble,  117  Iowa  545,  9 J 
N.  W.  813.  Miss. — Adams  v.  Yazoo  & 
M.  V.  E.  Co.,  77  Miss.  194,  24  So.  200, 
317,  28  So.  956.  Nev.-Corbett  r.  Job, 
5  Nev.  201.  Wash.— Eussell  v.  Schade 
Brewing  Co.,  49  Wash.  362,  95  Pac. 
327. 

"The  decree  and  not  the  opinion  Is 
the  instrument  through  which  the  court 
acts."  Martin  v.  Evans,  85  Md.  8, 
36   Atl.   258;   60   Am.   St.    Eep.   292,   36 


L.  E.  A.  218,  citing  Durant  r.  Essex 
Co.,  7  Wall.  (U.  S.)  107,  19  L.  ed. 
154;  Woods  i:  Fuller,  61  Md.  457; 
State  V.  Eamsburg,  43  Md.  325,  333. 

An  opinion  contains  the  views  of  the 
judge  in  relation  to  a  given  subject. 
In  re  Winslow's  Estate,  34  N.  Y.  Supp. 
637. 

The  formal  and  authoritative  expres- 
sion of  the  court's  decision  should  gen- 
erally be  found  in  the  judgment  file 
rather  than  in  the  opinion.  Phoenix 
Ins.  Co.  V.  Carey,  80  Conn.  426,  68  Atl. 
993;  Coughlin  v.  McElroy,  72  Conn. 
444,   44   Atl.   743. 

A  memorandum  of  decision  is  merely 
the  opinion  of  the  trial  judge.  Phoe- 
nix Ins.  Co.  V.  Carey,  80  Conn.  426, 
68  Atl.  993;  Styles  v.  Tyler,  64  Conn. 
432,  30  Atl.   165. 

It  is  no  part  of  the  decision.  Kert- 
son  V.  Great  Northern  Express  Co.,  72 
Minn.  378,  75  N.  W.  600. 

A  written  statement  of  the  judge  of 
certain  findings  of  fact  and  conclusions 
of  law  by  him,  which  was  not  signed 
by  him,  or  filed,  or  delivered  to  the 
party  in  whose  favor  it  was  made,  and 
on  which  no  order  was  entered,  and 
concluding  with  a  statment  that  certain 
matters  did  not  appear  from  the  evi- 
dence, and  an  order  to  produce  wit- 
nesses on  such  matters,  was  held  not 
to  be  a  decision,  but  a  mere  memoran- 
dum which  the  judge  was  at  liberty  to 
revise  or  change  as  he  saw  fit.  Putnam 
r.   Crombie,  34  Barb.    (N.  Y.)    232, 

91.  Cal. — Houston  v.  Williams,  13 
Cal.  24.  Ind.— Craig  v.  Bennett,  158 
Ind.  9,  62  N.  E.  273.  Miss,— Adams  V. 
Yazoo  &  M.  V.  E.  Co.,  77  Miss.  194, 
24   So.   200,   317,  28   So.   956. 

92,  Cal.— Wadleigh  v.  Phelps,  149 
Cal.  627,  '87  Pac.  93;  Montecito  Valley 
Co.  V.  Santa  Barbara,  144  Cal.  578,  77 
Pac.  1113;  Houston  v.  Williams,  13  Cal. 
24.  Ind. — Craig  v.  Bennett,  158  Ind. 
9,  62  N.  E.  273.     Miss,— Adams  v.  Ya- 
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Decisions^^  and  opinions"*  are  to  be  distinguished  from  the  findings, 
though  the  word  decision  is  sometimes  used  in  the  latter  sense."^ 

In  case  of  a  conflict  between  the  opinion  and  the  decision,  the  latter 
controls."^  When  not  required  by  law  an  opinion  cannot  be  used  to 
impeach  the  judgment  entry."^ 

Unanimous  Decision. —  A  decision  in  which  all  the  judges  sitting 
concur,^^  or  in  which  there  is  a  concurrence  by  all  the  judges  compos- 
ing the  court  at  the  time  it  is  rendered,  though  there  is  a  vacancy,**^ 
is  a  unanimous  decision;  but  the  contrary  is  true  where  one  of  the 
judges  sitting  does  not  vote,  though  all  those  voting  concur.^ 

B.  Right  To  File.  —  Every  court  has  a  right  to  give  its  reasons 
for  its  official  action  in  an  opinion  filed  for  that  purpose.^  A  de- 
cision filed  by  a  judge  who  has  vacated  his  office  is  a  nullity  and  will 
not  support  a  judgment.^ 


zoo  &  M.  V.  E.  Co.,  77  Miss.  194,  24 
So.  200,  317,  28  So.  956. 

It  is  binding  neither  upon  the  par- 
ties or  the  court,  and  may  be  changed 
at  any  time  before  the  judgment  is 
entered.  Stoll  V.  Stoll,  5  Ky.  L.  Rep. 
(abstract)   421. 

The  trial  judge  may  alter,  amend, 
add  to,  or  withdraw  his  memorandum 
of  decision  at  least  during  the  pend- 
ency of  the  proceedings.  Boyd,  Peti- 
tioner, 199  Mass.  262,  85  N.  E.  464. 

93.  Petition  of  Milford  &  M.  E.,  68 
N.   H.   570,  36   Atl.   545. 

The  decision  may  be  rendered  after 
or  before  the  filing  of  findings,  or  no 
findings  may  be  made.  Elder  v.  Fre- 
vert,  18  Nev.  278,  3  Pac.  237. 

94.  U.  S.— British  Queen  Min.  Co. 
V.  Baker  Silver  Min.  Co.,  139  U.  S.  222, 
11  Sup.  Ct.  523,  35  L.  ed.  147; 
Louisiana  Mut.  Ins.  Co.  v.  Tweed,  7 
Wall.  51,  19  L.  ed.  65.  Pacific  Sheet 
Metal  Works  V.  California  Canneries 
Co.,  164  Fed.  980,  91  C.  C.  A.  108; 
Kentucky  Life  &  Ace.  Ins.  Co.  v.  Ham- 
ilton, 63  Fed.  93,  11  C.  C.  A.  42.  Cal. 
Sunrise  Land  Co.  v.  Root,  116  Pac.  72. 
Mass.— Boyd,  Petitioner,  199  Mass.  262, 
85  N.  E.  464. 

95.  The  word  "decision"  in  a  stat- 
ute relating  to  motions  for  new  trials 
was  held  to  be  iised  in  the  sense  of 
■finding  upon  the  facts,  where  a  case  is 
tried  by  the  court.  Allen  v.  Adams, 
150  Ind.  409,  50  N.  E.  387;  Weaver  v. 
Apple,  147  Tnd.  304,  46  N.  E.  642. 

The  word  "findings'*  as  used  in  a 
motion  for  a  new  trial  was  held  to 
be  equivalent  to  the  word  "decision" 
used    in    the    statute    relating   to    the 
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grounds  on  which  new  trials  might  be 
granted.  Cobban  v.  Hecklen,  27  Mont. 
245,  70  Pac.  805. 

96.  Formal  findings  of  fact  and  con- 
clusions of  law  control.  Wadleigh  v. 
Phelps,  149  Cal.  627,  87  Pac.  93;  Monte- 
cito  Valley  Co.  v.  Santa  Barbara,  144 
Cal.  578,   77  Pac.   1113. 

97.  A  memorandum  or  opinion  of 
the  trial  judge.  Missouri,  K.  &  E.  R. 
Co.  V.  Holschlag,  144  Mo.  253,  45  S.  W. 
1101. 

98.  Though  one  does  not  sit.  Har- 
roun  V,  Brush  Electric  Light  Co.,  152 
N.   Y.  212,  46  N.  E.  291. 

99.  As  where  all  the  justices  com- 
posing the  court  heard  the  argument, 
but  one  of  them  died  before  the  case 
was  decided.  McDonnell  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  159  N.  Y.  524, 
53  N.  E.  1127. 

1.  Warn  v.  New  York  Cent.  &  H. 
E.  R.  Co.,  163  N.  Y.  525,  57  N.  E. 
742. 

2.  Ayers  v.  United  States,  44  Ct. 
CI.   48. 

Though  the  statute  does  not  require 
it.  Title  Guarantee  &  Trust  Co.  v. 
MeCulloch,  108  Md.  48,  69  Atl.  739. 

3.  Though  he  had  arrived  at  a  con- 
clusion before  that  time,  the  statute 
requiring  a  written  decision.  Cain  V. 
Libby,  32  Minn.  491,  21  N.  W.  739. 

A  decision  rendered  by  a  judge  on 
the  day  that  his  term  expired  and 
after  his  successor  had  qualified  was 
held  to  be  valid  in  the  absence  of  a 
showing  that  said  successor  had  in  fact 
taken  possession  of  the  office.  Carli  v. 
Rhener,  27  Minn.  292,  7  N.  W.  139. 
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C.  Time  Within  Which  Decision  ]\Iust  Be  Rendered.  —  Except 
as  limited  by  constitutional  or  statutory  provisions,  the  time  within 
which  a  case  shall  be  decided  is  discretionary  with  the  court.*  It  must, 
however,  be  decided  within  a  reasonable  tirae.^ 

Where  a  case  is  submitted  to  the  court  for  decision  he  may  take  it 
under  advisement  to  the  next  or  a  succeeding  term,**  but  a  case  may 
rot  be  held  for  advisement  after  decision  therein  has  been  recorded,^ 
nor  redecided  from  time  to  time,  at  the  option  of  the  court.^  Eender- 
ing  a  decision  before  the  time  fixed  by  the  court  may  be  ground  for 
reversal,  where  prejudice  results.^ 

In  some  jurisdictions  the  court  is  required  by  law  to  render  its 
decision  within  a  specified  time  after  the  submission  of  the  case." 
A  statutory  provision  to  that  effect  is  subject  to  the  implied  qualifica- 
tion that  no  other  disposition  is  made  of  the  case.^^     In  some  states 


4.  Wyatt  V.  Arnott,  7  Cal.  App.  221, 
94  Pae.   86. 

5.  If  a  judge  prolongs  his  decision 
to  an  unreasonable  length  of  time,  so 
that  it  may  be  said  his  conduct  in- 
volves an  abuse  of  discretion,  he  may, 
through  a  proper  proceeding,  be  com- 
pelled to  decide  but  not  in  a  particular 
way.  If  he  is  influenced  by  malice, 
or  corruption,  or  other  improper  mo- 
tive he  is  liable  to  impeachment,  but 
cannot  be  held  liable  in  damages  at  the 
suit  of  a  private  individual.  Wyatt  V. 
Arnott,  7  Cal.  App.  221,  94  Pac.  86. 

6.  Tarpenning  v.  Cannon,  28  Kan. 
665;  Barnes  V.  Benham,  13  Okla.  582,  75 
Pac.  1130, 

7.  Whitford,  Bartlett  &  Co.  v.  Town- 
send,  32  R.  I.  392,  79  Atl.  960;  Asha- 
way  Nat.  Bank  v.  Superior  Court,  28 
R.   I.   355,   67   Atl.    523. 

8.  Whitford,  Bartlett  &  Co.  v.  Town- 
send,  32  R.  I.  392,  79  Atl.  960;  Asha- 
way  Nat.  Bank  v.  Superior  Court,  28 
R.  I.  355,  67  Atl.  523. 

9.  Where  the  court  announced  that 
he  would  render  his  decision  on  a  spe- 
cified day,  it  was  held  to  be  reversible 
error  to  render  a  decision  against 
plaintiff  before  that  day,  in  his  ab- 
sence and  without  notice  to  him,  since 
it  deprived  him  of  his  right  to  take 
a  nonsuit  at  any  time  before  the  entry 
of  the  finding.  Paepcke-Leicht  Lumb. 
Co.  V.  Barkowsky,  73  111.  App.  400. 

_  10.  California. — Upon  trial  of  ques- 
tions of  fact  by  the  court,  its  decision 
must  be  given  in  writing  and  filed  with 
the  clerk  within  thirty  days  after  the 
cause  is  submitted  for  decision.  Code 
Civ.  Proe,  §632.  McLennan  v.  Bk.  of 
California,  87  Cal.  569,  25  Pac.  760. 


Idaho. — Upon  a  trial  of  a  question  of 
fact  by  the  court,  he  must  file  his  de- 
cision within  twenty  days  after  the 
cause  is  submitted  for  decision.  Rev. 
Codes,  §4406.  McGary  V.  Steele 
(Idaho),  119  Pac.  448. 

Montana. — Upon  a  trial  of  an  issue 
of  fact  by  the  court  its  decision  or 
findings  must  be  filed  within  twenty 
days  after  the  case  is  submitted.  Rev. 
Codes,  §6763.  Toole  v.  Weirick,  39 
Mont.   357,   102   Pac.   590. 

Maryland. — Under  Const,  art.  4,  §15, 
the  court  of  appeals  is  required  to 
file  a  written  opinion  within  three 
months  after  argument.  McCall's 
Ferry  P.  Co.  v.  Price,  108  Md.  96,  69 
Atl.   832. 

Oklahoma. — The  supreme  court  must 
render  a  written  opinion  in  each  case 
within  six  months  after  its  submission 
for  decision.  Const,  art.  7,  §5.  Grand 
Lodge  A.  O.  U.  W.  V.  Hobbie,  23  Okla. 
479,  100  Pac.  540. 

Utah. — Under  Comp.  Laws  1888, 
§3379,  on  trial  of  a  question  of  fact 
by  the  court,  a  decision  must  be  ren- 
dered within  thirty  days  after  sub- 
mission. Lynch  v.  Coviglio,  17  Utah 
106,  53  Pac.  983. 

Washington. — Const,  art.  4,  §20,  re- 
quires the  judges  of  the  superior  court 
to  decide  cases  within  90  days  after 
their  submission.  Demaris  v.  Barker, 
33  Wash.  200,  74  Pac.  362;  West  Phil- 
adelphia Title  &  Trust  Co.  v.  Olympia, 
19  Wash.  150,  52  Pac.  1015. 

11.  Such  a  statute  was  held  not  to 
preclude  a  judge,  after  he  had  taken 
an  equity  case  under  advisement,  from 
opening  the  case  for  further  proof,  al- 
lowing  an   amendment,    or   directing  a 
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such  provisions  have  been  held  to  be  directory  and  not  mandatory.^^ 
Failure  to  render  a  decision  within  the  time  prescribed  does  not 
ordinarily  deprive  tlie  court  of  jurisdiction  to  render  one  afterwards, 
or  invalidate  the  decision  so  rendered/^  nor  is  it  ground  for  a  new 
trial/'  or  for  a  reargument.^^  It  has,  however,  been'  held  that,  where 
the  judges  of  an  appellate  court  cannot  agree  within  the  time  pre- 
scribed, an  appeal  will  be  dismissed.^**  Where  the  decision  is  rendered 
within  the  time  prescribed,  the  judgment  is  not  invalidated  because 
rendered  after  the  expiration  of  such  time/^ 

If  a  judge  fails  to  file  a  decision  within  such  time,^^  without  suffi- 
cient excuse,^^  mandamus  may  then  issue  to  compel  him  to  file  one. 
In  some  states  a  judge  is  not  permitted  to  draw  his  salary  until  he 
has  taken  oath  that  no  cause  remains  undecided  in  his  court  that  has 
been  submitted  to  him  for  decision  for  more  than  a  specified  time.-'' 
D.  Manner  of  Deciding  Cases  and  Preparation  and  Delivery 
OP  Opinion.  —  The  decision  must  be  the  decision  of  the  court  as  such,-^ 


trial  of  an  issue  of  fact  by  a  jury  or 
referee,  etc.  Brinkley  v.  Brinkley,  56 
N.  Y.  192. 

12.  Cal.— McLennan  v.  Bank  of  Cali- 
fornia, 87  Cal.  569,  25  Pac.  760;  Mc- 
Quillan V.  Donahue,  49  Cal.  157.  Md. 
McCall's  Ferry  Co.  v.  Price,  108  Md. 
96,  69  Atl.  832.  Minn.— Vogle  v.  Grace, 
5  Minn.  294.  Mont. — Toole  v.  Weirick, 
39  Mont.  359,  102  Pac.  590.  N.  Y. 
People  V.  Dodge,  5  How.  Pr.  47.  Utah. 
Lynch  v.  Coviglio,  17  Utah  106,  53 
Pac.   983. 

Such  a  statute  is  directory  in  the 
sense  that  a  failure  to  file  a  decision 
within  the  time  prescribed  does  not  in- 
validate one  subsequently  rendered 
(Idaho  Comstoek  M.  &  M.  Co.  r.  Lund- 
strum,  9  Idaho  257,  74  Pac.  975),  but 
it  is  mandatory  on  the  judge  in  the 
sense  that  mandamus  will  issue  to  com- 
pel him  to  decide  a  case  not  decided 
within  the  time  prescribed  (McGary  V. 
Steele    [Idaho],  119  Pac.  448). 

13.  Idaho. — Idaho  Comstoek  M.  & 
M.  Co.  V.  Lundstrum,  9  Idaho  257,  74 
Pac.  975.  Mont. — Toole  v.  Weirick,  39 
Mont.  359,  102  Pac.  590.  N.  Y.— Peo- 
ple V.  Dodge,  5  How.  Pr.  47.  Utah. 
Lynch  v.  Coviglio,  17  Utah  106,  53  Pac. 
983.  Wash.— Olympic  Oil  Co.  v.  Kane, 
56  Wash.  199,  105  Pac.  477;  Demaris  v. 
Barker,  33  Wash.  200,  74  Pac.  362. 

14.  McLennan  v.  Bk.  of  California, 
87  Cal.  569,  26  Pac.  760. 

15.  McCall's  Ferry  Co.  v.  Price,  108 
Md.  96,  69  Atl.  832. 

16.  Grand  Lodpe  A.  O.  U.  W.  V. 
Hobbie,  23  Okla.  479,  100  Pac.  540. 
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17.  Where  the  decision  was  given 
orally  and  could  have  been  entered  at 
any  time.  West  Philadelphia  Title  & 
Trust  Co.  V.  Olympia,  19  Wash.  150, 
52  Pac.  1015. 

18.  McGary  v.  Steele  (Idaho),  119 
Pac.  448;  People  V.  Dodge,  5  How.  Pr. 
(N.  Y.)  47. 

19.  Failure  of  counsel  to  furnish  the 
trial  court  with  a  brief  is  not  a  suffi- 
cient excuse.  McGary  v.  Steele  (Ida- 
ho), 119  Pac.  448. 

20.  California.— Const.,  art.  6,  §24, 
provides  that  no  judge  of  the  superior 
or  appellate  courts  shall  be  allowed 
to  receive  his  monthly  salary  unless  he 
makes  affidavit  that  no  cause  remains 
undecided  in  his  court  that  has  been 
submitted  for  decision  for  the  period 
of  ninety  days. 

Failure  to  observe  this  provision  does 
not  forfeit  the  judge's  right  to  his 
office  or  render  him  liable  to  any  pen- 
alty other  than  that  therein  prescribed. 
Wyatt  V.  Arnott,  7  Cal.  App.  221,  94 
Pac.  86. 

Idaho. — Under  Const.,  art.  5,  §17,  no 
district  or  supreme  court  justice  shall 
be  paid  his  salary  until  he  takes  oath 
that  there  is  no  matter  in  his  hands 
for  decision  and  not  decided,  which  had 
been  finally  submitted  for  his  decision 
and  determination  30  days  prior  to  his 
taking  such  oath.  McGary  r.  Steele 
(Idaho),  119  Pac.  448;  Idaho  Comstoek 
M.  &  M.  Co.  V.  Lundstrum,  9  Idaho  257, 
74  Pac.  975. 

21.  A  ease  was  argued  orally  before 
a  special  judge,  sitting  in  place  of  the 
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and  it  is  the  duty  of  the  judges  who  hear  the  argument  in  a  ease  to 
consult  together  in  regard  to  it."  Properly  there  eannot  be  more 
than  one  decision  in  the  same  action  with  respect  to  the  same  issues 
tried  at  the  same  time.-^ 

Except  where  the  statute  so  provides,-*  the  opinion  need  not  be 
written  by  a  judge  who  heard  the  oral  argument.-"  Such  a  statutory 
requirement  may  be  waived.-" 

The  caption  at  the  beginning  of  an  opinion,  when  not  required  by 
law,  is  no  part  of  the  opinion,  and  errors  therein  may  be  disregarded.-^ 

E.  Necessity  of  Opinions  In  Writing.  —  Unless  the  constitution 
or  a  statute  so  requires,  a  court  is  not  bound  to  give  a  written  opinion, 
or  to  state  the  reasons  for  its  conclusions.-"     The  constitutions  and 


chief  justice,  and  two  regular  justices. 
"Before  the  oijiuiou  was  delivered  the 
special  judge  retired  and  the  chief  jus- 
tice resumed  his  seat  ou  the  beuch. " 
The  chief  justice  theu  read  the  opinion, 
which  was  concurred  in  by  the  two 
regular  justices  who  heard  the  argu- 
ment, and  it  was  held  that  the  decis- 
ion was  the  decision  of  the  court  and 
was  binding  on  the  parties.  Bowles 
V.  Wood,  9U  Miss.  742,  44  So.  169. 

Where  the  chancellor  delivered  an 
opinion,  and  one  of  the  other  two  judges 
also  delivered  an  opinion  based  on  dif- 
ferent grounds,  but  in  no  way  incon- 
sistent with  that  of  the  chancellor,  and 
the  third  judge  expressed  no  oi^inion, 
the  opinion  of  the  chancellor  was  re- 
garded as  that  of  the  court.  State  i". 
Green,  1  Penne.  (Del.)  (J3,  39  Atl.  590. 

All  the  decisions  of  the  supreme  court 
are  made  by  the  whole  court  unless 
the  dissent  or  absence  of  some  one  of 
the  judges  is  noted  in  the  decision. 
Vincennes  Nat.  Bank  V.  Cockrum,  64 
Ind.   229. 

22.  Corning  v.  Slosson,  16  N.  Y. 
294. 

23.  Simon  v.  Burgess,  130  N.  Y. 
Supp.  642,  modifying,  127  N.  Y.  Supp. 
147. 

Separate  answers  are  filed  by  the 
different  defendants.  Redwater  Land 
&  Canal  Co.  v.  Eeed  (S.  D.),  128  N. 
W.   702. 

24.  See  the  statutes  of  the  various 
states.  See  also  Alabama  Western  E. 
Co.  V.  Tallev-Bates  Const.  Co.,  162  Ala. 
396,  50  So.  341. 

25.  Wollman  v.  Fidelity  &  Casualty 
Co.,  87  Mo.  App.  677. 

26.  In   Alabama   Western   E.   Co.   v. 
Talley-Bates   Const.    Co.,    162   Ala.   396,1 
50  So.  341,  it  was  held  that  even  if  a  i 


statute  requiring  the  opinion  to  be  de- 
livered by  a  justice  who  heard  the  oral 
argument  was  valid,  compliance  there- 
with was  waived  where  counsel  ac- 
quiesced in  the  assignment  of  the  case 
to  a  judge  who  had  not  heard  the  argu- 
ment by  addressing  to  him  statements 
of  reasons  calling  for  an  early  decis- 
ion, with  a  request  for  such  decision. 

27.  Erroneous  statement  as  to  the 
court  from  which  the  appeal  was  taken. 
Lovelace  v.  Taylor,  6  Kob.  (La.)  92. 

28.  Parker  v.  Atlantic  C.  L.  R.  Co., 
133  X.  C.  335,  45  S.  E.  658. 

"The  practice  of  giving  the  reasons 
in  writing  for  judgments  has  grown 
into  use  in  modern  times.  Formerly, 
the  reasons,  if  any  were  given,  were 
generally  stated  orally  by  the  judges, 
and  taken  down  by  the  reporters  in 
shorthand.  (1  Blackstone,  71.)  In  the 
judicial  records  of  the  king's  courts, 
'the  reasons  or  causes  of  the  judg- 
ment,' says  Lord  Coke,  'are  not  ex- 
pressed, for  wise  and  learned  men  do, 
before  they  judge,  labor  to  reach  to 
the  depth  of  all  the  reasons  of  the 
case  in  question,  but  in  their  judg- 
ments express  not  any;  and,  in  truth, 
if  judges  should  set  down  the  reasons 
and  causes  of  their  judgments  within 
every  record,  that  immense  labor  should 
withdraw  them  from  the  necessary  serv- 
ices of  the  commonwealth,  and  their 
records  should  grow  to  be  like  Elephan- 
tini  Lihri,  of  infinite  length,  and,  in 
mine  opinion,  lose  somewhat  of  their  pres- 
ent authority  and  reverence ;  and  this  is 
also  worthy  for  learned  and  grave  men 
to  imitate'  (Coke's  Eep.,  Part  3,  Pref. 
5.)"  Houston  f.  Williams,  13  Cal.  24. 
The  trial  judge  is  not  required  to 
file  a  written  opinion.  Phoenix  Ins. 
Co.  v.  Carey,  80  Conn.  426,  68  Atl.  993; 
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statutes  of  many  states,  however,  require  certain  courts  to  file  written 
opinions  in  all  cases,-'-*  or    under    certain    specified    circumstances,^*' 


Styles  V.  Tyler,  64  Conn.  432,  30  Atl. 
165. 

Is  optional  with  him  whether  he  will 
file  one,  and  if  so,  when.  Missouri, 
K.  &  E.  E.  Co.  V.  Holschlag,  144  Mo. 
253,    45    S.    W.    1101. 

An  opinion  need  not  be  filed  on  re- 
versal of  a  judgment  of  the  county 
court  by  the  circuit  court,  and  is  whol- 
■  ly  unnecessary  where  there  is  an  afiirm- 
ance.  United  States  Exp.  Co.  v.  Meintz, 
72   111.    293. 

An  appeal  to  the  circuit  court  from 
the  county  court  being  regarded  as  an 
original  cause  in  the  circuit  court,  the 
statute  requiring  written  opinions  does 
not  apply.  Eandolph  County  v.  Ralls, 
18  111.  29. 

There  is  no  law  requiring  a  written 
opinion  in  an  equity  case.  Brady  V. 
Edwards,  35  Misc.  435,  71  N.  Y.  Supp. 
972. 

Not  necessary  on  dismissal  of  the 
complaint  upon  a  point  of  law.  Toner 
V.  Mayor,  etc.,  1  Abb.  N.  C.  (N.  Y.) 
302. 

In  Pennsylvania  it  is  held  that  on 
sustaining  exceptions  to  an  auditor's  or 
master's  report  the  court  of  common 
pleas  should  file  an  opinion  stating  its 
reasons  for  so  doing.  Rankin  v.  Ran- 
kin, 224  Pa.  514,  73  Atl.  920;  Furth  r. 
Stahl,  205  Pa.  439,  55  Atl.  29;  Will- 
iams V.  Concord  Cong.  Church,  193  Pa. 
120,  44  Atl.  272. 

In  discharging  a  rule  for  judgment 
for  want  of  a  sufficient  affidavit  of  de- 
fense the  court  of  common  pleas 
should  file  an  opinion  setting  forth  its 
reasons  for  its  conclusion,  especially 
where  the  construction  of  a  statute  and 
rule  of  court  is  involved.  Sulzner  v. 
Cappeau,  Lemley  &  Miller  Co.,  223  Pa. 
87,  72  Atl.  270.  He  should  file  an  opin- 
ion on  entering  a  judgment  non  ob- 
stante veredicto.  Hunt  r.  Philadelphia 
&  R.  Co.,  224  Pa.  604,  73  Atl.  968. 

29.  See  the  constitutions  and  stat- 
utes of  the  various  states  and  the  fol- 
lowing cases:  III.— Hurd's  St.,  1908, 
c.  37,  p.  34;  Ohio  Oil  Co.  v.  Scott,  241 
111.  448,  89  N.  E.  665;  Chicago  City  R. 
Co.  V.  Mead,  206  111.  174,  69  N.  E. 
19.  Md. — Court  of  Appeals,  Const.,  art. 
4,  §15;  McCall's  Ferry  Co.  V.  Price,  108 
Md.  96,  69  Atl.  832.  Minn.— Brackott 
V.  Rich,  23   Minn.  485.     Mo.— Rev.  St., 
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1899,  §2309;  Merriam  v.  St.  Louis,  C. 
G.  &  Ft.  S.  R.  Co.,  126  Mo.  445,  29 
S.  W.  152. 

30.  On  Demurrer. — Is  required  to 
file  a  memorandum  of  decision  in  ren- 
dering a  decision  on  demurrer.  Phoe- 
nix Ins.  Co.  V.  Carey,  80  Conn.  426, 
68  Atl.  993. 

Where  a  Case  Is  Tried  Before  the 
Court  Without  a  Jury. — Cal. — Code  Civ, 
Proc,  §632.  Mich. — Delashman  v.  Ber- 
ry, 20  Mich.  292.  N.  Y.— Code  Civ. 
Proc,  §1010;  Bascombe  v.  Marshall,  129 
App.  Div.  518,  113  N.  Y.  Supp.  993; 
Wise  V.  Cohen,  99  N.  Y.  Supp.  663. 
N.  D.— Garr,  Scott  &  Co.  v.  Spaulding, 
2  N.  D.  414,  51  N.  W.  867.  K.  I. 
Ct.  &  Pr.  Act,  §303;  Ashaway  Nat.  Bank 
V.  Superior  Court,  28  R.  I.  355,  67  Atl. 
523.  Wash.— Bal.  Code,  §5029;  Russell 
V.  Schade  Brew.  Co.,  49  Wash.  363, 
95  Pac.  327. 

Courts  of  EcLUity. — Code  Pub.  Gen, 
Laws  1904,  art.  16,  §168.  The  statute 
does  not  apply  to  Baltimore  City.  Title 
Guarantee  &  Trust  Co.  v.  MeCulloh,  108 
Md.  48,  69  Atl.  434. 

Cases  Remanded  for  New  Trial. — A 
statute  requiring  a  written  opinion  in 
all  cases  reversed  and  remanded  for  a 
new  trial  was  held  not  to  require  one 
in  a  case  reversed  and  remanded  with 
instructions  to  the  court  below  to  enter 
a  specified  judgment.  Arhelger  V. 
Mutual  Life  Ins.  Co.,  6  Ariz.  245,  56 
Pac.  720. 

Indiana.— Const,  art,  7,  §5,  requiring 
written  opinions  by  the  supreme  court 
does  not  apply  to  the  court  of  appeals. 
The  latter  court  is  only  required  to 
give  a  written  opinion  on  reversing  the 
judgment  of  the  lower  court,  and  not 
when  it  is  affirmed,  the  matter  in  the 
latter  case  being  left  to  its  discretion. 
Burns  1901,  §1337q;  Craig  r.  Bennett, 
158  Ind.  '9,  62  N.  E.  273;  Indianapolis 
&  N.  W.  T.  Co.  r.  Newby,  45  Ind.  App. 
540,  91  N.  E.  36,  90  N.  E.  29;  Cleve- 
land, C.  C.  &  St.  L.  R.  Co.  V.  Van 
Natta,  44  Ind.  App.  608,  88  N.  E.  716, 
87  N.  E.  999. 

Nor  is  it  required  to  give  a  written 
opinion  on  dismissal  of  an  appeal. 
Faulkner  v.  Baltimore  &  O.  S.  W.  R. 
Co.,  44  Ind.  App.  441,  89  N.  E.  511. 

Texas. — In  cases  in  which  the  juris- 
diction  of    the   court    of   civil   appeals 
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stating  the  grounds  of  the  deeision,^^  or  to  decide  every  point  in  every 
case  and  to  give  reasons  therefor  in  writing.^-  Such  a  provision  is 
prospective,  and  does  not  apply  to  cases  arising  before  its  adoption.^' 

In  some  jurisdictions  it  has  been  held  that  the  legislature  has  no 
authority  to  pass  such  statutes,  and  that  they  are  invalid  as  an  en- 
croachment on  the  power  of  the  judicial  department  of  the  govern- 
ment.^* In  others  such  provisions  are  held  to  be  directory  merely,^^ 
and  compliance  therewith  is  not  regarded  as  jurisdictional.^"^ 

Such  provisions  are  to  be  reasonably  construed,^'^  and  are  generally 
held  to  refer  only  to  such  questions  as  are  necessary  to  a  decision 
and  are  properly  presented,"'^   and  wliich  have  not  been  previously 


is  final,  it  is  not  required  to  write  and 
file  its  conclusions  of  fact  and  law 
(Markus  v.  Thompson,  51  Tex.  Civ. 
App.  239,  111  S.  W.  1074);  or  to  file_a 
written  opinion  (Wright  v.  Hooker,  55 
Tex.  Civ.  App.  -17,  118  S.  W.  765),  and 
it  will  not  ordinarily  file  an  opinion  in 
such  case  where  it  affirms  the  judg- 
ment below.  Eoberts  v.  Arlington 
[Realty  Co.  (Tex.  Civ.  App.),  128  S.  W. 
159;  Needham  v.  Hickey  (Tex.  Civ. 
App.),  61  S.  W.  433;  Delauney  v.  Beau- 
mont Irr.  Co.,  38  Tex.  Civ.  App.  225, 
85  S.  W.  438. 

Sufficiency  of  Opinion.^-A  mere  opin- 
ion ending  with  the  declaration  that 
"the  plaintiffs  are  entitled  to  judg- 
ment for"  a  specified  sum  (Hall  v. 
Beston,  13  App.  Div.  116,  43  N.  Y. 
Supp.  304),  or  with  the  words 
"Judgment  for  the  defendants,  with 
costs"  (Reynolds  r.  Aetna  Life  Ins.  Co., 
6  App.  Div.  254,  39  X.  Y.  Supp.  885), 
or  "Judgment  is  granted  accordingly, 
with  costs."  (Kent  r.  Common  Council, 
90  App.  Div.  553,  86  N.  Y.  Supp.  411), 
or  "Judgment  of  foreclosure  and  sale, 
with  deficiency  judgment."  (Osborne 
V.  Hayward,  57  iST.  Y.  Supp.  542),  or 
"Final  judgment  may  be  granted  as 
against  the  plaintiff,  with  costs." 
(Burnham  r.  Demke,  54  App.  Div.  132, 
66  N.  Y.  Supp.  396),  is  not  such  a 
decision  as  is  required  by  N.  Y.  Code 
Civ.  Proc,  §1022,  in  cases  tried  by 
the  court  without  a  jury.  An  order 
for  judgment  is  sufficient.  Eaton  f. 
Wells,   82   N.  Y.   576. 

31.  Utah.— State  v.  Donaldson,  35 
Utah  96,  99  Pac.  447.  Wash.— State 
ex  ret.  Arnold  r.  Mitchell,  55  Wash.  513, 
104   Pac.   791. 

See  also  the  constitutions  and  stat- 
utes of  the  various  states. 

The  refusal  of  an  ex  parte  applica- 
tion   for    a    mandamus    is    not    a    judg- 


ment within  a  provision  requiring  judg- 
ments to  be  accompanied  by  the  rea- 
sons on  which  they  are  based.  State 
V.  Summit  Lunib.  Co.,  117  La.  643,  42 
So.  195. 

32.  A  written  opinion  upon  every 
point  arising  in  the  record  in  every 
case.  Judah  v.  Trustees  of  Vincennes 
University,  23  Ind.  272;  Willets  v. 
Eidgway,   9   Ind.   367. 

Need  not  state  its  reasons  for  over- 
ruling exceptions  not  distinctly  stated. 
Garrett  v.  Weinberg,  59  S.  C.  162,  37 
S.  E.  51,  construing  Const,  art,  5,  §8. 

33.  Hand  v.  Taylor,  4  Ind.  409. 

34.  Vaughn  v.  Harp,  49  Ark.  160; 
Houston  V.  Williams,  13  Cal.  24. 

35.  Cal. — McQuillan  v.  Donahue,  49 
Cal.  157.  Ind. — Willets  v.  Ridgway,  9 
Ind.  367.  W.  Va.  — Horner  f.  Annick, 
64  W.  Va.  172,  61   S.  E.  40. 

Does  not  affect  the  doctrine  of  res 
adjudicata.  Hall  &  Smith  v.  Bank  of 
Virginia,  15  W.  Va.  323;  Henry  v, 
Davis,  13  W.  Va.  230. 

36.  Requiring  a  written  opinion  in 
all  cases  reversed  and  remanded. 
Arhelger  r.  Mutual  Life  Ins.  Co.,  6 
Ariz.  245,  56  Pac.  720. 

37.  McCall's  Ferry  Co.  v.  Price,  108 
Md.  96,  69  Atl.  832;  Horner  v.  Annick, 
64  W.  Va.  172,  61   S.  E.   40. 

38.  Will  be  held  to  refer  only  to 
questions  the  decision  of  which  is  nec- 
essary to  the  determination  of  the 
cause,  and  presented  by  the  record 
with  a  fullness  and  distinctness  ren- 
dering it  possible  for  the  court  to  com- 
prehend it  in  all  its  bearings.  Trayser 
r.  Trustees.  39  Ind.  556;  Willets  v. 
Ridgway,  9  Ind.  367;  Baker  V.  Kerr,  13 
Iowa  384. 

Where  it  is  determined  that,  for  a 
particular  reason,  the  court  erred  in 
denying  a  new  trial,  the  other  reasons 
for  a  new  trial  embraced  in  the  motion 
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decided.'^  Statutes  in  some  states  specifically  provide  that  no  opinion 
need  be  filed  where  the  court  deems  one  unnecessary.*" 

There  can  be  no  opinion  by  the  court  on  an  affirmance  because  of 
an  equal  division  of  opinion.*^ 

Where  the  statute  requires  a  written  decision,  there  is  no  determina- 
tion of  the  case  until  a  written  decision  is  filed,  though  the  court  or 
judge  has  arrived  at  a  conclusion  in  the  premises.*^  Until  then  it  is 
subject  to  revision,*^  and  even  an  oral  opinion  or  statement  as  to 
the  intended  disposition  of  the  case  is  not  conclusive  on  the  court,  and 
does  not  preclude  it  from  thereafter  making  a  different  written  one.** 

State  statutes  requiring  written  opinions  are  not  binding  on  the 
federal  courts.*^ 

Waiver.  —  Statutory  provisions  requiring  written  decisions  may  be 
waived.**^ 


will  not  be  considered,  the  reasons  re- 
lied on  for  a  new  trial  not  being  ques- 
tions in  the  record,  but  arguments  upon 
the  question,  to  be  considered  so  far 
as  may  be  necessary  to  decide  it.  Judah 
V.   Trustees,  23  Ind.  272. 

Where  a  case  is  necessarily  reversed 
for  one  or  more  errors  and  remanded 
for  a  new  trial,  points  made  upon  the 
first  trial  but  which  may  not  arise  upon 
the  record,  or  which  were  not  so  dis- 
tinctly and  satisfactorily  presented  by 
the  record  as  they  might  be  after  an- 
other trial  will  be  considered  as  not 
necessarily  and  properly  arising  upon 
the  record,  and  will  be  passed.  Willets 
V.  Eidgway,   9  Ind.  367. 

The  court  is  not  required  to  make 
a  statement  of  the  questions  presented 
by  the  different  paragraphs  of  the  com- 
plaint and  render  a  decision  thereon, 
where  its  sufficiency  was  not  questioned 
below  or  on  appeal.  Bowen  v.  Stew- 
art, 128  Ind.  507,  26  N.  E.  168,  28 
N.  E.  73. 

39.  Horner  r.  Anniek,  64  W.  Va. 
172,  61   S.  E.  40. 

The  statute  requiring  written  opin- 
ions by  the  supreme  court  was  held  not 
to  require  the  court,  when  it  has 
reached  a  conclusion  with  which  it  is 
satisfied,  upon  any  question  aifeeting 
a  class  of  eases,  to  answer,  at  length, 
and  expose  what  it  deems  a  fallacy 
in  every  subsequent  argument  directed 
to  the  inaccuracy  of  such  conclusion. 
Speight  r.  People,  87  Til.  595. 

40.  Iowa. — Where  the  facts  are  not 
in  dispute  and  there  are  no  questions 
that  render  an  opinion  necessary,  none 
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need  be  filed.  Code,  §198.  Clay,  Rob- 
inson &  Co.  V.  Maynard  Sav.  Bank,  104 
Iowa  748,   73   N.  "W.   884. 

Kansas. — A  full  opinion  and  syllabus 
are  only  required  when  the  decisions 
will  add  something  to  the  jurisprudence 
of  the  state  and  are  deemed  to  be  of 
sufficient  value  for  publication.  Laws 
1895,  c.  96,  §16.  Anderson  v.  Con- 
necticut Mut.  Life  Ins.  Co.,  55  Kan. 
81,  39  Pac.  1038;  Metzler  v.  Wenzel,  6 
Kan.    App.   921    49   Pac,   750. 

North  Carolina,— Acts  1893,  c.  379. 
As  where  the  law  applicable  was  fully 
discussed  in  the  opinion  on  a  former 
appeal.  Bradsher  v.  Cheek,  112  N.  C. 
838,  17  S.  E.  533. 

41.  Will  affirm  without  opinion. 
Hertz  v.  Woodman,  218  U.  S.  205,  30 
Sup.   Ct.   621,  54   L.   ed.   1001. 

Even  though  the  constitution  or  stat- 
ute requires  one  in  all  cases.  Louis- 
ville &  N.  R.  Co.  V.  Sharp,  91  Ky.  411, 
16  S.  W.  86;  Johns  v.  Johns,  20  Md. 
58;    Goverman  v.    Spencer,   7    Md.   214. 

42.  Cain  v.  Libby,  32  Minn.  491,  21 
N.  W.  739;  Carli  v.  Rhener,  27  Minn. 
292,  7  N.  W.  139. 

43.  Cain  v.  Libby,  32  Minn.  491,  21 
N.  W.  739. 

44.  Bascombe  r.  Marshall,  129  App. 
Div.  518,  113  N.  Y.  Supp.  993;  Russell 
r.  Schade  Brew.  Co.,  49  Wash.  362,  95 
Pac.  327. 

45.  Martindale  v.  Waas,  11  Fed.  551. 

46.  Bv  failure  to  object.  Sands  v. 
Church,  6  N.  Y.  347. 

Where  no  written  decision  appears 
in  the  record  on  appeal  as  part  of 
the  judgment  roll,  it  will  be  presumed 
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F.  QUESTION'S  Discussed.  —  As  a  rule  an  appellate  court  will  not 
discuss  questions  previously  decided/^  or  contentions  that  are  clearly 
without  merit/®  or  set  out  and  discuss  the  evidence  i?i  extenso  in  ruling 
on  its  sufficiency/'^ 

G.  Headnotes  and  Syllabi.  —  In  some  jurisdictions  it  is  held  that 
the  legislature  has  no  power  to  require  the  judges  to  prepare  syllabi 
of  the  opinions  of  the  court.^** 

TVliere  prepared  by  the  court,  the  syllabus  is  limited  to  points  of 
law  determined.^^  and  none  is  necessary  in  a  case  involving  only 
questions  of  fact.^- 

A  headnote  is  not  the  law  except  in  so  far  as  it  is  warranted  by 
the  judgment  of  the  court  upon  the  facts  of  the  case.^^ 

H.     Opinion  as  Part  of  The  Record,  and  Right  To  Consider  it 


to  have  been  waived.  Garr,  Seott  & 
Co.  v.  Spaulding,  2  X.  D.  414,  51  N.  W. 
867. 

47.  111.— Speight  f.  People,  87  111. 
595.  Neb. — Stevens  v.  State,  5(3  Xeb. 
556,  76  X.  W.  1055.  W.  Va.— Horner 
f.  Annick,  64  W.  Va.  172,  61  S.  E.  40. 

A  per  curiam  opinion  will  imply  that 
the  law  is  so  well  settled  that  argu- 
ment and  elucidation  are  not  necessary. 
Letzkus  V.  Butler,  69  Pa.  277. 

See  also  supra,  VII,  F. 

48.  Holmes  f.  State,  87  Xeb.  710, 
127  X.  W.  1067;  State  v.  Donaldson,  35 
Utah  96,   99  Pac.  447. 

Where  it  is  quite  evident  that  the 
facts  pleaded  do  not  constitute  a  de- 
fense, a  judgment  sustaining  a  de- 
murrer will  be  afBrmed  without  discus- 
sion. Jones  v.  United  States,  18  Wall. 
(U.  S.)   662,  21  L.  ed.  867. 

49.  U.  S.— Hovt's  Admr.  v.  Han- 
bury,  128  U.  S.  584,  9  Sup.  Ct.  176, 
32  .L.  ed.  565;  Harrell  v.  Beall,  17 
Wall.  590,  21  L.  ed.  692.  Md.— Mc- 
Cabe  r.  Brosenne,  107  Md.  490,  69  Atl. 
259;  Hiss  v.  Weils,  78  Md.  439,  28  Atl. 
400;  Stirling  v.  Stirling,  64  Md.  138, 
21  Atl.  273.  Neb.— Holmes  v.  State, 
87  Xeb.  710,  127  X.  W.  1067;  Draper 
f.  Osterman,  87  Xeb.  436,  127  X.  W. 
376. 

It  is  sufficient  if  the  opinion  fairly 
reflects  all  the  material  evidence  in  the 
record.  Burrowes  r.  Chicago,  B.  &  Q. 
R.   Co.,   87   Xeb.    142,   126   X.   W.    1084. 

Ordinarily  where  the  only  question 
raised  on  appeal  is  whether  the  find- 
ings of  fact  are  against  the  clear  pre- 
ponderance of  the  evidence  and  that 
question  must  be  answered  in  the  nega- 


tive, the  filing  of  a  decision  in  writing 
in  strict  compliance  with  Stat.  189s, 
§2410,  is  all  that  is  required  or  advis- 
able, and  the  evidence  will  not  be  dis- 
cussed for  the  purpose  of  justifying 
the  conclusion  arrived  at.  Kraniger 
V.  Schmidt,  121  Wis.  82,  98  X.  W. 
929. 

A  statement  and  discussion  of  the 
facts  in  a  chancery  case  will  be  omitted 
where  they  would  be  of  no  benefit  as 
a  guide  in  future  cases.  Schloss  v. 
Solomon,   97    Mich.   526,   56   X'.   W.   753. 

Where  the  supreme  court  finds  that 
the  verdict  is  not  supported  by  the 
evidence,  it  is  important  that  the  opin- 
ion shall  demonstrate  that  the  verdict 
is  pa-lpably  wrong,  but  where  it  finds 
that  the  verdict  is  supported  it  will 
not  recite  and  discuss  the  facts  on 
which  it  is  based.  Sweet  v.  West 
Chicago  Park  Comrs.,  177  III.  492,  53 
X.  E.  74. 

50.  In  re  Head-X'otes,  etc.,  43  Mich. 
641,  8  X.   W.   552. 

Such  work  is  essentially  and  intrin- 
sically ministerial,  and  a"  part  of  the 
reporter's  work,  particularly  where  the 
constitution  prohibits  the  judges  from 
reporting  decisions.  Ex  parte  Grifliths 
118  Ind.  83,  20  X.  E.  513. 

51.  Adjudications  of  facts  are  not 
required  to  be  made  points  in  the  syl- 
labus. Koonce  v.  Doolittle,  48  W.  Va. 
592,  37  S.  E.  644. 

52.  Xo  syllabus  of  law  will  be  made 
in  such  case.  Feamster  v.  Feamster,  51 
W.  Va.  506,  41  S.  E.  910. 

53.  Though  written  by  the  judge 
writing  the  opinion.  Denham  v.  Hole- 
man,  26  Ga.  182. 
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ON  Appeal.  —  An  opinion  forms  no  part  of  the  common  law  record, 
or  record  proper,^*  unless  the  statute  so  provides.^^ 

A  party  cannot  appeal  from  the  opinion  of  the  court,"*'  or  from  a 
decision  as  distinguished  from  the  judgment." 

Error  cannot  be  assigned  upon  an  opinion,"^  nor  may  it  be  looked 


54.  U.  S. — Kector  v.  Ashley,  6  Wall. 
142,  18  L.  ed.  733;  Medberry  v.  State, 
24  How.  413,  16  L.  ed.  739j  Davis  v. 
Packard,  6  Pet.  41,  8  L.  ed.  312;  Wil- 
liams V.  Norris,  12  Wheat.  117,  6  L. 
ed.  571.  Cal. — Sunrise  Land  Co.  v. 
Eoot,  116  Pac.  72;  In  re  Hites  Estate, 
155  Cal.  448,  101  Pac.  448;  Spencer  v. 
McCament,  7  Cal.  App.  84,  93  Pac. 
682;  Higgins  v.  Los  Angeles  E.  Co., 
5  Cal.  App.  748,  91  Pac.  344.  Conn. 
Phoenix  Ins.  Co.  v.  Carey,  80  Conn. 
426,  68  Atl.  993;  Styles  v.  Tyler,  64 
Conn.  432,  30  Atl.  165.  Mass.— Ab- 
bott V.  Walker,  204  Mass.  71,  90  N.  E. 
405;  Boyd,  Petitioner,  199  Mass.  262, 
85  N.  E.  464.  Minn. — Kertson  v.  Great 
Northern  Exp.  Co.,  72  Minn.  378,  75 
N.  W.  600.  Mo. — Taylor  v.  Seherpe  & 
Koken  Arch.  Co.,  47  Mo.  App.  257.  Mont. 
Winnicott  v.  Orman,  39  Mont.  339,  102 
Pac.  570;  Menard  v.  Montana  Cent.  R. 
Co.,  22  Mont.  340,  56  Pac.  592.  N.  Y. 
Eandall  v.  New  York  El.  E.  Co.,  149 
N.  Y.  211,  43  N.  E.  540;  Koehler  V. 
Hughes,  148  N.  Y.  507,  42  N.  E.  1051; 
Harde  v.  Purdy,  114  N.  Y.  Supp.  814; 
Price  V.  Western  Distillery  Co.,  114 
N.  Y.  Supp.  714;  Berlin  v.  Weir,  108 
N.   Y.   Supp.    1063. 

Though  a  rule  requires  a  copy  of  it 
to  be  annexed  to  and  transmitted  with 
the  record.  England  v.  Gebhardt,  112 
U:  S.  502,  5  Sup.  Ct.  287,  28  L.  ed. 
811. 

Is  no  part  of  the  judgment  roll, 
though  Comp.  Laws,  §3435,  requires  a 
certified  copy  thereof  to  be  trans- 
mitted to  the  supreme  court.  Werner 
V.  Babcock  (Nev.),  116  Pac.  357. 

The  recital  of  facts  in  the  opinion 
filed  by  the  court  of  quarter  sessions 
in  desertion  proceedings  does  not  bring 
them  upon  the  record  for  purposes  of 
review  on  certiorari.  Com.  v.  Smith, 
200  Pa.  363,  49  Atl.  981;  Com.  v. 
Brownell,  35  Pa.  Super.   249. 

A  recital  in  the  judgment  entry  that 
the  court  delivered  a  written  opinion 
does  not  make  such  opinion  a  part  of 
such  entry,  nor  does  it  become  a  part 
of  the  record  on  appeal  though  in- 
cluded in  the  transcript  under   a  rule 
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of  court,  there  being  no  minute  entry 
making  it  a  part  of  the  record.  Ken- 
tucky Life  &  Ace.  Ins.  Co.  v.  Hamilton, 
63  Fed.  93,  11  C.  C.  A.  42. 

The  mere  act  of  filing  it  does  not 
make  it  a  part  of  the  record.  It -must 
be  spread  upon  the  records  to  make 
it  so.  Hewitt  v.  Steele,  118  Mo.  463, 
24  S.  E.  440. 

See  also  the  title  "Appeals,"  VII. 
B,  3,  H,  Vol,  2,  Stahd.  Proc.  339,  note 
74. 

55.  As,  for  example,  the  opinions 
of  the  supreme  court  of  Illinois,  in 
view  of  the  statute  requiring  them  to 
be  spread  at  large  upon  the  records 
of  the  court.  Gross  v.  United  States 
Mortgage  Co.,  108  U.  S.  477,  2  Sup.  Ct. 
940,  27  L.  ed.   795. 

So  also  in  Louisiana.  Grand  Gulf 
E.  Co.  V.  Marshall,  12  How.  (U.  S.) 
165,  13  L.  ed.  938.  And  see  Murdock 
V.  City  of  Memphis,  20  Wall.  (U.  S.) 
590,  22  L.  ed.  429,  where  the 'rule  was 
extended   to    certified   opinions. 

New  York  Code  Civ.  Proc,  §1022, 
provides  that  the  court's  decision  in 
a  case  tried  without  a  jury  shall  be 
a  part  of  the  judgment  roll.  Kent  r. 
Common  Council,  90  App.  Div,  553,  86 
N.  Y.   Supp.   411. 

The  decision  in  cases  tried  by  the 
court  where  a  jury  is  waived  is  an 
essential  part  of  the  judgment  roll. 
Garr,  Scott  &  Co.  t.  Spaulding,  2  N.  D. 
414,  51   N.  W.  867. 

56.  Stoll  V.  Stoll,  5  Ky.  L.  Eep. 
(abstract)  421. 

The  supreme  court  is  concerned  with 
the  decision,  not  with  the  reasons.  Trae- 
ger  V.  Mutual  Bldg.  Assn.,  189  111.  314, 
59  N.  E.  544;  Ohio  &  M.  E.  Co.  f. 
Wangeling,  152  111.  138,  38  N.  E.  760; 
Moore  i'.  Williams,  132  111.  591,  24  N.  E. 
617. 

An  expression  of  opinion  in  a  mem- 
orandum is  not  an  adjudication  and  is 
not  the  subject  of  appeal.  Gaskell  v. 
Nolte,  138  App.  Div.  875,  123  N.  Y. 
Supp.  442. 

57.  Percy  f.  Sire,  119  N.  Y.  Supp. 
225. 

58.  Mo. — Taylor  v.  Seherpe  &  Koken 
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to  for  the  purpose  of  reversing  an  apparently  correct  judgment,^^  or 
(or  the  purpose  of  adding  to**"  or  limiting  the  scope  of  the  order  or 
judgment  appealed  from,  or  restricting  the  review  of  it  by  the  ap- 
pellate court,*^^  or  to  ascertain  the  evidence  or  the  facts  found  below 
on  which  the  judgment  was  based,*'-  or  anything  which  under  proper 
practice  should  be  made  to  appear  in  a  bill  of  exceptions,  or  by  an 
agreed  statement  of  facts,  or  by  the  pleadings,*'^  or  to  help  out  the 
findings.^*  When  properly  brought  before  the  appellate  court,  how- 
ever,^^  it  may  be  looked  to  for  the  purpose  of  ascertaining  the  ques- 


Arch.  Co.,  47  Mo.  App.  2.57.  N.  J. 
Sehorb  v.  Haurand,  71  Atl.  242.  Pa. 
Seltzer  r.  Bover,  224  Pa.  369,  73  Atl. 
438;  Johnston's  Estate,  222  Pa.  514, 
71  Atl.  10.53;  Fullerton's  Estate,  146 
Pa.  61,  23  Atl.  321. 

Not  upon  the  opinion  of  the  appellate 
court,  but  only  upon  its  judgments. 
Ohio  Oil  Co.  V.  Scott,  241  111.  448,  89 
N.  E.  665;  Pelonze  v.  Slaughter,  241 
111.  215,  89  N.  E.  2.59;  Penn  Plate  Glass 
Co.  r.  Eice  Co.,  216  111.  567,  75  X.  E. 
246;  Illinois  Cent.  R.  Co.  v.  Smith,  208 
111.  608,  70  N.  E.  628;  Traeger  V. 
Mutual  Bldg.  Assn.,  189  111.  314,  59 
N.   E.  544. 

It  is  the  judgment  of  the  appellate 
court  and  not  its  opinion  that  is  re- 
viewed by  the  supreme  court.  Chicago 
Citv  R.  Co.  V.  Mead,  206  111.  174,  69 
N.   E.  19. 

59.  Berlin  v.  Weir,  108  X.  T.  Supp. 
1063. 

60.  Menard  v.  Montana  Cent.  E.  Co., 
22  Mont.  340,  56  Pac.  592. 

61.  Winnicott  V.  Orman,  39  Mont. 
339,  102  Pac.  570. 

62.  It  cannot  be  assumed  on  appeal 
that  the  trial  judge  acted  solely  on  the 
ground  stated  in  his  memorandum.  Ab- 
bott f.  Walker,  204  Mass.  71,  90  N.  E. 
405. 

Loeb  V.  Columbia  Twp.  Trustees,  179 
U.  S.  472,  21  Sup.  Ct.  174,  45  L.  ed. 
280;  Townsend  v.  Beatrice  Cemetery 
Assn.,    138   Fed.    381,    70    C.    C.   A.   521. 

Though  referred  to  for  that  purpose 
in  the  bill  of  exceptions.  Pacific  Metal 
Works  V.  Californian  Canneries  Co., 
164  Fed.  908,  91  C,  C.  A.   108. 

"The  opinion  of  the  court,  however 
elaborately  it  may  purport  to  deal  with 
the  facts,  cannot  supplant  or  be  made 
to  serve  the  purpose  of  a  bill  of  ex- 
ceptions or  a  statement  of  the  case 
or  any  other  recognized  form  of  cer- 
tifying the  testimony  to  a  court  of 
appeal,  and  consequently  cannot  disturb 


in  the  slightest  degree  the  presumption 
that  must  be  indulged  in  favor  of  the 
findings  where  the  appeal  is  upon  the 
judgment  roll  alone."  X^'orthern  Assur. 
Co.  V.  Stout  (CaL  App.),  117  Pac. 
617. 

63.  Loeb  v.  Columbia  Twp.  Trustees, 
179  U.  S.  472,  21  Sup.  Ct.  174,  45  L.  ed 

280. 

64.  Saltonstall  v.  Birtwell,  150  U.  S. 
417,  14  Sup.  Ct.  169,  37  L.  ed.  1128; 
Dickinson  v.  Planters'  Bank,  16  Wall. 
(U.  S.)   250,  21  L.  ed.  278. 

65.  It  forms  no  part  of  the  record 
unless  made  so  by  the  trial  judge,  but 
under  the  rules  of  the  Connecticut 
supreme  court  it  is  required  to  be 
printed  in  the  appeal  book  when  filed. 
Phoenix  Ins.  Co.  v.  Carey,  80  Conn.  426, 
68  Atl.  993;  Styles  V.  Tyler,  64  Conn. 
432,  30  Atl.   165. 

A  written  opinion  cannot  be  consid- 
ered where  not  in  the  abstract.  Broadie 
V.   Carson,   81    Kan.    467,   106   Pac.   294. 

It  should  be  inserted  in  the  record 
or  in  some  way  brought  before  the 
appellate  court.  Title  Guarantee  & 
Trust  Co.  v.  McCulloh,  108  Md.  48,  69 
Atl.   434. 

Xevada  Comp.  Laws,  §3435,  requires 
a  certified  copy  of  the  opinion  to  be 
transmitted  to  the  supreme  court.  Its 
only  function  is  to  aid  the  court  in  the 
determination  of  the  appeal.  Werner 
V.   Babeock    (Xev.).   116   Pac.    357. 

Statements  therein  as  to  what  the 
court  "did  or  did  not  pass  upon  can- 
not be  considered  unless  the  judgment 
appealed  from  so  refers  to  the  opinion 
as  to  make  it  a  part  of  the  record." 
Koehler  r.  Hughes,  148  X.  Y.  507,  42 
X.  E.  1051,  citmg  Dibble  r.  Dimick, 
143  X".  Y.  549,  38  X\  E.  724;  Williams 
V.  Delaware,  etc.  R.  Co.,  127  X.  Y. 
643,  27  X.  E.  404;  Tolman  V.  Syracuse, 
etc.  R.  Co..  92  X.  Y.  353. 

An  opinion  cannot  be  considered  for 
any  purpose   on   appeal   from  an   order 
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lions  considered  and  how  they  were  disposed  of,^''  or  whether  a  federal 
question  was  involved  below."  In  some  jurisdictions  and  under  cer- 
tain circumstances  resort  may  also  be  had  to  it  in  aid  of  an  appeal."* 


granting  a  new  trial  even  if  included 
in  the  bill  of  exceptions.  Morgan  v. 
J.  W.  Robinson  Co.,  157  Cal.  318,  107 
Pae.   695. 

See  also  the  title   "Appeals." 

66.  To  ascertain  the  rulings  of  the 
court  on  questions  of  law,  or  for  inter- 
preting findings  of  fact.  Phoenix  Ins. 
Co.  f.  Carev,  80  Conn.  426,  68  Atl.  993; 
Styles  V.  Tyler,  64  Conn.  432,  30  Atl. 
165. 

"An  opinion  may  be  cited  and  re- 
ferred to  in  argument,  and  thus  be  the 
means  of  assisting  the  court  in  reach- 
ing a  correct  solution  of  the  questions 
submitted."  Higgms  *.  L.os  Angeles 
Ev.   Co.,   5   Cal.  App.   748,  91  Pac.   344. 

In  view  of  the  statute  (Hurd's  Eev. 
St.  1908,  e.  37,  §34),  which  requires 
the  appellate  court  to  file  a  written 
opinion  the  supreme  court  "may  right- 
fully look  into  the  opinion  of  the  ap- 
pellate court  for  the  purpose  of  being 
advised  as  to  the  questions  considered 
by  that  court  and  how  they  were  dis- 
posed of."  Ohio  Oil  Co.  r.  Scott,  241 
Til.  448,  89  N.  E.  665;  Penn  Plate 
Glass  Co.  V.  Eiee  Co.,  216  111.  567,  75 
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N.  E.  246;  Illinois  Cent.  E.  Co.  V. 
Smith,  208  111.  608,  70  N.  E.  628;  Chi- 
cago City  E.  Co.  V.  Mead,  206  111.  174, 
69  N.  E.  19. 

To  ascertain  what  principle  governed 
the  trial  court  in  arriving  at  its  de- 
cision. Harde  v.  Purdy,  114  N.  Y.  Supp. 
814;  Kenyon  v.  Kenyon,  88  Hun  211,  34 
N.  Y.  Supp.  720. 

67.  On  the  questions  of  the  jurisdic- 
tion of  the  supreme  court  the  opinion 
may  be  examined  for  the  purpose  of 
ascertaining  "whether  it  was  claimed 
that  the  state  law  fin  question]  con- 
travened the  constitution  of  the  United 
States."  Loeb  v.  Columbia  Twp.  Trus- 
tees, 179  U.  S.  472,  21  Sup.  Ct.  174, 
45  L.  ed.  280. 

68.  As  where  the  memorandum  an- 
nounces conclusions  of  law  controlling 
the  decision  which  a  finding  subse- 
quently made  does  not  present.  Styles 
r.  Tyler,  64  Conn.  432,  30  Atl.  165. 

There  is  no  occasion  for  doing  so, 
however,  where  no  such  variance  ap- 
pears. Cummings  v.  Hartford,  70  Conn. 
.115,  38  Atl.  916. 
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I.  INTRODUCTORY.  —  Courts  martial  were  instituted  for  the 
trial  of  naval  and  military  offenses,  and  existed  as  early  as  the  reij^n 
of  James  II,  and  probably  had  their  origin  in  the  ancient  court  of 
chivalry.  They  are  regarded  as  a  necessity  in  every  civilized  govern- 
ment, in  order  to  properly  discipline  the  military  forces  by  Dunishing 
offenses  therein.^ 

Courts  martial  are  either  general  courts,^  regimental  courts,'  gar- 
rison courts,*  or  summary  courts.^ 

II.  DEFINITION.  —  A  court  martial  is  a  military  or  naval  tri- 
bunal, which  has  jurisdiction  of  offenses  against  the  law  of  the  service, 
military  or  naval,  in  wliich  the  offender  is  engaged." 

III.  NATURE  AND  CHARACTER.  —  A.  Nature  of  Courts 
IMartial.  —  Courts  martial  are  courts  of  limited  and  special  juris- 
diction.'^ They  are  called  into  existence  for  a  special  purpose  and  to 
perform  a  particular  duty.  When  the  object  of  their  creation  has 
been  accomplished  they  are  dissolved.*     They  are  not  included  in  the 


1.  People  v.  Van  Allen,  55  X.  Y. 
31;  People  V.  Daniell,  50  N.  Y.  274. 

Courts  martial  are  courts  within  the 
moaning  of  §6,  art.  1  of  the  Constitu- 
tion of  the  state  of  New  York.  People 
V.  Van  Allen,  55  N.  Y.  31. 

2.  U.  S.  Eev.  St.,  §1342;  Articles  of 
War,  79;  1  Fed.  St.  Anno.  499. 

3.  U.  S.  Rev.  St.,  §1342;  Articles  of 
War,  81;  1  Ved.  St.  Anno.  499. 

4.  U.  S.  Rev.  St.,  §1342;  Articles  of 
War,  81;  1  Fed.  St.  Anno.  499. 

5.  U.  S.  Rev.  St.,  §1342;  31  St.  at 
L.,  ch.  809,  p.  950;  Articles  of  War, 
83;   1  Fed.  St.  Anno.  499. 

6.  People  v.  Van  Allen,  55  N.  Y. 
31,  35,  citing  Bouv.  Law   Diet. 

The  law  governing  court  martial  is 
found  in  the  statutory  enactments  of 
congress,  particularly  the  articles  of 
war;  in  the  army  regulations,  and  in 
the  customarv  militarv  law  (Carter  v. 
McClaughrv, 'l83  U.  S.  365,  22  Sup. 
Ct.  181,  46  L.  ed.  236).  The  whole  of 
the  law  martial  is  not  written,  and  is 
composed,  in  part,  of  military  usage, 
which  usage  must  govern  in  all  well- 
organized  troops,  when  it  is  not  un- 
reasonable, or  in  opposition  to  special 
enactments.  Schuneman  v.  Diblee,  14 
Johns.   (N.  Y.)   235. 

7.  3  Greenl.  on  Ev.  470,  and  the 
following  cases:  IT.  S. — McClaughry  v. 
Deming,  186  U.  S.  49,  63,  22  Sup.  Ct. 
786,  46  L.  ed.  1049,  1055;  Runkle  r. 
United  States,  122  U.  S.  543,  555,  7 
Sup.  Ct.  1141,  1146,  30  L.  ed.  1167, 
1170;    Wise   r.  Withers,   3   Cranch   331, 
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2  L.  ed.  457  (holding  .iudgments  sub- 
ject to  collateral  attack);  Hamilton  v. 
McClaughry,  136  Fed.  445;  In  re  Zim- 
merman, 30  Fed.  176,  180.  Mass. 
Brooks  V.  Daniels,  22  Pick.  498;  Brooks 
V.  Davis,  17  Pick.  148.  N.  Y.— People 
r.  Van  Allen,  55  N.  Y.  31.  Pa,— Duffield 
1-.  Smith,  3  Serg.  &  R.  590,  599. 

8.  TJ.  S.— McClaughry  r.  Deming,  186 
U.  S.  49,  63,  22  Sup.  Ct.  786,  46  L.  ed. 
1049,  1055;  Runkle  v.  United  States,  122 
U.  S.  543,  555,  7  Sup.  Ct.  1141,  30  L. 
ed.  1167;  Ex  parte  Watkins,  3  Pet.  193, 
208,  7  L.  ed.  650;  Hamilton  r.  Mc- 
Claughry, 136  Fed.  445.  Mass. — Brooks 
V.  Adams,  11  Pick.  441.  N.  Y.— Mills 
r,  Martin,  19  Johns.  7;  In  re  Wright, 
34  How.  Pr.  207;  Smith  v.  Doyle,  28 
Misc.  411,  59  N.  Y.  Supp.  959.  Pa. 
Duffield  V.  Smith,  3  Serg.  &  R.  590.  Vt. 
Barrett  r.  Smith,  16  Vt.  246. 

"A  court  martial  is  wholly  unlike 
the  case  of  a  permanent  court  created 
by  constitution  or  by  statute  and  pre- 
sided over  by  one  who  had  some  color 
of  authority,  although  not  in  truth  an 
officer  de  jure,  and  whose  acts  as  a 
judge  of  such  court  may  be  valid 
where  the  public  is  concerned.  The 
court  exists  even  though  the  judge  may 
be  disqualified  or  not  lawfully  ap- 
pointed or  elected."  But  where  a  court 
martial  is  composed  of  members  inel- 
igible to  sit  on  such  court,  such  a 
court  is  neither  a  valid  court  nor  are 
the  members  thus  detailed  de  facto 
officers.  McClaughry  v.  Deming,  183 
U.  S.  49,  64,  22  Sup.  Ct.  786,  46  L.  ed. 
1049,   1056. 
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judicial  department  of  the  United  States,^  but  are  an  executive  agency, 
belonging  to  the  executive,  not  to  the  judicial  branch  of  the  govern- 
ment.^*' But  within  their  sphere  they  have  as  full  complete  and 
plenary  power  and  jurisdiction  as  the  civil  courts  have  over  contro- 
versies within  their  cognizance." 

B  Character  of  Courts  Martial.  —  1.  Generally.  —  The  char- 
acter of  tli»*  court  depends  upon  the  appointing  power. 

2.  General  Courts.  —  General  courts  are  appointed  Ijy  the  presi- 
dent/- or  by  any  general  officer  commanding  an  army,  a  territorial 


9.  U.  S.-Kurtz  r.  Moffitt,  115  U.  S. 
4>>7,  G  Sup.  Ct.  14 S,  2\i  L.  ed.  438; 
Dynes  r.  lloovcr,  20  How.  05,  15  L. 
ed.  838.  D.  C  — Smith  r.  Whitney,  4 
Mackev  535,  affirmed,  116  U.  S.  167, 
6  Sup."  Ct.  570,  29  L.  ed,  601.  N.  D. 
State  r.  Nuchols,  18  N.  D.  233,  119 
N.  W.  632,  20  L.  R.  A.  413. 

But  it  has  all  the  elements  of  a 
court.  ''It  has  judt^os  to  hear  tlio  evi- 
dence and  determine  the  facts  and  ap- 
ply the  law.  It  has  parties,  prosecutor 
and  defendant.  It  has  pleadings  and 
a  formal  trial,  renders  a  judgment  and 
issues  process  to  enforce  it.  In  short, 
it  does  everything  within  the  sphere 
of  its  .iurisdiction  which  any  judicial 
tribunal  can  do  to  administer  justice." 
People  r.  Van   Allen,  55  X.  Y.  31,  36. 

10.  U.  S.—Ex  parte  Mason,  105  U.  S. 
696,  26  L.  ed.   1213;   Dvnes  r.  Hoover, 

20  How.  65,  15  L.  ed.'8.38;  Runkle  r. 
United  States,  19  Ct.  CI.  396.  Minn. 
State  r.  Wagener,  74  Minn,  518,  77 
N.  W.  424,  42  L.  R.  A.  749,  73  Am. 
St.  Rep.  3*19.  N.  Y.— People  r.  Daniell, 
50  N.  Y.  274;  Trask  r.  Pavne,  43  Barb. 
569.  N.  D.— State  r.  Xuchols,  IS  X.  D. 
233,  119  X.  W.  632,  20  L.  R.  A.  (X.  S.) 
413. 

See  infra.  VT.  O. 

11.  U.  S.— Hose  r.  Roberts.  99  Fed. 
948,  40  C.  C.  A.  199;  Kirkman  r. 
M'Claughry,  152  Fed.  2.55,  2.59,  af- 
firmed, 160  Fed.  436;  Carter  r.  Mc- 
Claughrv,  105  Fed.  614;  In  re  Davison, 

21  Fed."  618.  Pa.— Com.  r.  McClean. 
2  Pars.  Eq.  Cas.  367.  Utah,— /ix  parte 
Bright,    1    Utah    145. 

See  infra,  VITT. 

12.  U.  S.  Rev.  St..  S1342:  Articles  of 
War.  72;  23  St.  at  L.,  ch.  224.  p.  121; 
1  Fed.  St.  Anno.  497;  Swaim  r.  United 
States,  165  U.  S.  553,  17  Sup.  Ct.  448, 
41  L.  ed.  823,  affirming  28  Ct.  CI.  173; 
Bunkle  r.  United  States,  19  Ct.  CI.  396, 


reversed  on  another  point,  122  U.  S. 
543,  7  Sup.  Ct.  1141.  30  L.  ed.  1167, 
15    Op.    Atty.-(Jen.    297,    note. 

The  power  of  the  president  to  ap- 
point a  general  court  is  general  and 
not  restricted  to  the  case  where  the 
commander  of  an  officer  is  himself  the 
accuser  or  prosecutor.  Swaim  r.  United 
States,  165  U.  S.  5.53,  17  Sup.  Ct.  448, 
41  L.  ed.  823,  affirming  28  Ct.  CI.  396, 

Convening  Simply  Giving  Orders  to 
Subordinates,  —  "As  (  ommandt-r  in 
Chief,  the  President  is  authorized  to 
give  orders  to  his  subordinates,  and 
the  convening  of  a  court  martial  is 
simply  the  giving  of  an  order  to  cer- 
tain officers  to  assemble  as  a  court,  and, 
when  so  assembled  to  exercise  certain 
powers  conferred  ujion  them  by  the 
articles  of  war.  If  this  fjower  could 
not  be  exercised,  it  would  be  imprac- 
ticable, in  the  absence  of  an  assign- 
ment of  a  general  officer  to  command 
the  army,  to  administer  military  justice 
in  a  considerable  class  of  cases  of 
officers  and  soldiers  not  under  the  com- 
mand of  any  dej)artment  commander; 
as,  for  example,  a  large  proportion  of 
the  officers  of  the  general  staff,  and  the 
whole  body  of  the  retired  officers." 
Swaim  r.  United  States,  165  U.  S.  553, 
17  Sup.  Ct.  448,  41  L.  ed.  823,  citinff 
Runkle  f,  Uaited  States,  19  Ct.  CI, 
396. 

President  as  Prosecutor — The  presi- 
dent is  not  the  accuser  or  prosecutor 
where,  on  information  as  to  an  offense 
being  conveyed  to  him,  he  appointed  a 
board  of  inquiry  to  examine  the  ac- 
cusations made,  and  upon  the  report 
the  secretary  of  war  referred  the  re- 
port to  an  officer  to  prepare  the  charges 
and  specifications,  after  which  the 
president  appointed  the  court  martial. 
Swaim  r.  United  States,  165  T'.  S.  553, 
558,  17  Sup.  Ct.  448,  41   L.  ed.  823, 
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division  or  a  department,  or  colonel  commanding  a  separate  depart- 
jnent.^^ 

In  time  of  war  a  general  court  may  be  appointed  by  the  commander 
of  a  division  or  of  a  separate  brigade  of  troops/* 

Courts  appointed  by  the  secretary  of  the  navy  or  by  the  commander 
in  chief  of  a  fleet  or  squadron  are  also  general  courts.^^ 

When  a  fleet  is  in  the  waters  of  the  United  States,  the  commander 
of  a  fleet  or  squadron  cannot  convene  such  a  court  without  express 
authority  from  the  president.^"  This  refers  to  the  continental  waters 
only  of  the  United  States,  and  he  may  convene  a  court  martial  without 
the  previous  authorization  of  the  president  when  the  fleet  is  beyond 
the  continental  waters  of  the  United  States,  though  such  waters  are 
territorial  waters  of  the  United  States.^^ 

3.  Regimental  Courts.  —  Regimental  courts  are  appointed  by  a 
regimental  or  corps  commander. ^^ 


13.  U.  S.  Rev.  St.,  §1342;  Articles 
of  War,  72;  23  St.  at  L.,  ch.  224,  p. 
121;  1  Fed.  St.  Anno.  497. 

Department  Commander  Appointing 
Court  Martial  When  Beyond  Territorial 
Limits. — "In  the  absence  of  special 
orders  or  legislation  to  that  effect, 
the  personal  presence  within 
the  territorial  limits  of  his  department 
is  not  essential  to  the  validity  of  com- 
mands given  by  a  department  com- 
mander apiiointing  a  court  martial  with- 
in such  limits."     16  Op.  Att.-Gen.  678. 

When  any  of  such  commanders  "is 
the  accuser  or  prosecutor  of  any  officer 
under  his  command  the  court  shall  be 
appointed  by  the  President."  Eev. 
St.,  §1342;  Articles  of  War,  72;  23  St. 
at  L.  224,  p.  121;  1  Fed.  St.  Anno. 
497;  In  re  Bird,  2  Sawy.  33,  3  Fed. 
Cas.  No.  1,428  (conviction  by  court 
martial  called  by  department  com- 
mander who  was  the  accuser  set  aside). 

14.  U.  S.  Eev.  St.,  §1342;  12  St. 
at  L.,  ch.  3,  p.  330;  Articles  of  War, 
73,  16  Op.  Att.-Gen.  106;  1  Fed. 
St.  Anno.  497. 

"When  any  such  commander  is  the 
accuser  or  prosecutor  of  any  person 
under  his  command,  the  court  shall  be 
appointed  by  the  next  higher  com- 
mander." U.  S.  Eev.  St.,  §1342;  12 
St.  at  L.,  ch.  3,  p.  330;  Articles  of 
War,  73;   1  Fed.  St.  Anno.  497. 

Commander  Directing  Colonel  To 
Prefer  Charges.— The  commander  of  a 
division  is  not  the  accuser,  so  as  to 
require  the  next  higher  commander  to 
appoint  the  court  martial,  where  the 
colonel  informed  the  commander  of  the 
division  of  the  misconduct,  whereupon 
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the  commander  directed  him  to  pre- 
fer the  charges  and  put  them  in  proper 
form  and  he  did  so.  16  Op.  Att.-Gen. 
106. 

15.  U.  S.  Eev.  St.,  §1624;  Art.  for 
Govt,  of  Navy  38;  1  Fed.  St.  Anno. 
472;  Smith  r.  Whitney,  116  U.  S.  167, 
6  Sup.  Ct.  570,  29  L.  ed.  601. 

16.  U.  S.  Eev.  St.,  §1624;  Art.  for 
Govt,  of  Navy  38;  1  Fed.  St.  Anno. 
472;  United  States  f.  Smith,  197  U.  S. 
386,  25  Sup.  Ct.  489,  49  L.  ed.  801; 
In  re  Grain,  84  Fed.  988. 

Presumption  from  Designation  of 
Convening  Officer  in  Proceedings. 
Where  the  proceedings  of  the  court 
martial  designate  the  convening  officer 
as  "Commander  in  Chief,  U.  S.  Naval 
Force,  North  Atlantic  Station,"  under 
Art.  243  of  the  Eegulations  for  the 
Government  of  the  Navy,  "he  must  be 
presumed  to  have  been  in  command  of 
a  fleet  or  squadron."  In  re  Grain,  84 
Fed.  988. 

Record  Showing  President's  Author- 
ization.— The  record  shows  sufficiently 
that  the  court  martial  was  convened 
by  "express  authority"  of  the  presi- 
dent, by  a  recital  to  that  effect  in 
the  precept  forming  a  part  of  the 
record.  It  is  unnecessary,  where  no  ob- 
jection to  the  convening  officer's  au- 
thority has  been  raised,  to  attach  to 
the  record  a  copy  of  his  commission 
from  the  president.  In  re  Grain,  84 
Fed.   788. 

17.  United  States  v.  Smith,  197  U.  S. 
386,  55  Sup.  Gt.  489,  49  L.  ed.  801, 
as  to  Philippine  waters. 

18.  U.    S.    Eev.    St.,    §1342;    12    St. 
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Eedress  of  Wrong  to  Soldiers.  —  Regimental  courts  are  also  summoned 
by  the  commanding  officer  of  a  regiment  upon  the  request  of  any 
soldier  w  lio  thinks  himself  wronged  by  an  ofBcer.^® 

4.  Garrison  Courts.  —  Garrison  courts  are  appointed  by  the  officer 
commanding  a  garrison,  fort  or  other  place  where  the  troops  consist 
of  different  corps.-*' 

5.  Summary  Courts.  —  Summary  courts  are  appointed  by  the  com- 
manding officer  of  a  garrison,  fort  or  other  military  post,  regiment 
or  corps,  detached  battalion  or  company  or  other  military  command.-^ 

Summary  courts  may  be  ordered  upon  petty  officers  and  persons  of 
inferior  ratings  by  the  commander  of  any  vessel,  or  by  the  com- 
mandant of  any  navy  yard,  naval  station  or  marine  barracks  to  which 
they  belong." 

6.  Courts  in  the  National  Guard.  —  For  the  purpose  of  determin- 
ing the  nature  and  ciiaracter  of  courts  martial  in  the  national  guard, 
examination  of  the  state  statutes  is  necessary.  These  statutes  usually 
contain  a  provision  that  they  must  generally  conform  to  and  possess 
the  jurisdiction  conferred  on  similar  courts  by  the  United  States 
statutes.-^ 

Governor  of  State,  —  In  the  absence  of  a  state  statute,  the  governor 
of  a  state  has  no  power  to  convene  a  court  martial  for  the  trial  of 
militia  men  failing  to  respond  to  the  orders  of  the  governor  to  report 
for  United  States  service.-* 

IV.  ORGANIZATION  OF  COURTS  MARTIAL. —  A.  In  Gen- 
eral.—  A  court  martial  is  the  creature  of  statute,  and  as  a  body  or 
tribunal,  must  be  convened  and  con.stituted  in  entire  conformity  with 
the  provisions  of  the  statute  or  else  it  is  without  jurisdiction,-"  for  a 
trial  by  a  court  martial  not  legally  constituted  is  not  due  process  of 
law.^^** 

The  minority  of  some  of  the  members  is  not  such  an  objection  as 
will  avoid  the  proceedings.-" 

Trial  of  Militia.  — The  United  States  regulations  provide  that  courts 
martial  for  the  trial  of  militia  or  other  forces  must  be  composed  of 
militia  officers  only;-^  and  therefore,  regular  army  officers  cannot  sit 


at  L.,  ch.  201,  p.  598;  Articles  of  War, 
81;   1  Fed.  St.  Anno.  499. 

19.  U.  S.  Rev.  St.,  §1342;  Articles 
of  War,  30;  1  Fed.  St.  Anno.  487. 

20.  U.  S.  Rev.  St.,  §1342;  Articles 
of  War,  82;  12  St.  at  L.,  eh,  201,  p. 
598;    1   Fed.   St.   Anno.   499, 

21.  Act  of  June  18,  1898,  30  St. 
at  L.,  ch.  469,  p.  483;  7  Fed.  St.  Anno. 
1071. 

22.  U.  S.  Rev.  St.,  §1624;  10  .St. 
at  L.,  ch.  136,  p.  627;  Art.  for  Govt, 
of  Navv   26;   1   Fed.  St.   Anno.  470. 

23.  Cal.  Political  Code.  §2018;  3 
N.  Y.  Consol.  Laws,  p.  3529. 

24.  Duffield  v.  Smith,  3  Serg.  &  E. 


(Pa.),  590;  Moore  r.  Houston.  3  Serg. 
&  R.  (Pa.),  169,  178. 

25.  McClaughry  f.  Deming,  186  U.  S. 
49,  63,  22  Sup.  Ct.  786,  46  L.  ed.  1049, 
1055,  every  member  ineligible  to  sit  on 
the  trial. 

26.  22  Op.  Att.-Gen.  137. 

27.  Phillips'  Case,  16  Op.  Att.-Gen. 
550. 

28.  United  States  v.  Brown,  206 
U.  S.  240,  27  Sup.  Ct.  620,  51  L.  ed. 
1046;  McClaughrv  r.  Deming,  186  U.  S. 
49,  22  Sup.  Ct.*780,  46  L.  ed.  1049, 
affirminq.  113  Fed.  639,  51  C.  C.  A. 
349;  Martin  v.  Mott,  12  Wheat.  (U.  S.) 
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on  courts  martial  for  the  trial  of  offenders  in  the  volunteer  forces.-^ 
Where  every  member  of  the  court  martial  is  ineligible  to  sit  on  the 
trial  of  militia  men,^"  or  only  one  member  is  ineligible,  where  the 
court  martial  consists  of  the  minimum  number  allowed  by  law,  the 
whole  proceeding  is  absolutely  void.^^ 

Even  consent  cannot  confer  jurisdiction  on  a  court  martial,  every 
member  of  which  is  ineligible  to  sit  on  the  trial  of  the  particular 
offender.^- 

B.  Number  of  Officers  Required.  —  1.  In  General.  —  The  United 
States  statutes  provide  the  minimum  and  maximum  number  of  officers 
or  members  necessary  to  constitute  the  court  martial,  and  provides 
that  as  many  officers  must  be  convened  on  every  court  as  can  be  with- 
out injury  to  the  service.^^     This  provision  is  directory  only  to  the 


19,  6  L.  ed.  537;  Walsh  v.  United  States, 
43  Ct.  CI.  225. 

The  terms  "militia  officers"  and 
"volunteer  officers"  are  synonyinous 
within  tlie  meaning  of  the  above.  Mc- 
Claughry  v.  Deniing,  186  U.  S.  49,  22 
Sup.  Ct.  78(5,  4t)  L.  ed.  1049. 

Necessity  for  Being  in  United  States 
Service. — Tiie  militia  .onicers  need  not 
have  been  in  the  United  States  service. 
Vanderheyden  v.  Young,  11  Johns. 
(N.  Y.)   150. 

29.  United  States  v.  Brown,  206 
U.  S.  240,  27  Sup.  Ct.  620,  51  L.  ed. 
1046;  McClaughry  r.  Deming,  186  U.  S. 
49,  22  Sup.  Ct.  786,  46  L.  ed.  1049, 
aifirming,  113. Fed.  639,  51  C.  C.  A.  349; 
Walsh  V.  United  States,  43  Ct.  CI.  225 
(court  martial  consisted  of  thirteen 
members,  six  of  which  were  regular 
army  officers). 

Enlisting  Volunteers  Directly  Into 
United  States  Service. — Troops  enlist- 
ing simply  and  in  terms  as  volunteers, 
are  not  troops  of  the  regular  army, 
though  directly  enlisted  into  the  service 
of  the  United  States  under  the  Act 
of  1899,  but  are  "other  forces"  within 
the  acts  of  congress  providing  that 
officers  of  the  regular  army  are  not 
eligible  to  sit  on  trials  of  offenders  in 
"other  forces."  McClaughry  v.  Dem- 
ing, 186  U.  S.  49,  61,  22  Sup.  Ct.  786, 
46  L.  ed.  1049,  1054. 

Eligibility  of  Regular  Army  Officers 
Serving  in  Volunteer  Forces.— A  com- 
missioned officer  of  the  regular  army 
on  indefinite  leave  of  absence  in  order 
to  enable  him  to  accept  a  commission 
in  the  volunteer  service,  is  not  eligible 
to  sit  on  the  trial  of  "officers  or  sol- 
diers   of    other    forces"  where    regular 


army  officers  are  not  eligible.  United 
States  V.  Brown,  206  U.  S.  240,  27  Sup. 
Ct.   620,  51   L.  ed.   1046. 

30.  De  Facto  Court  Martial. — Where 
every  officer  of  the  court  martial  was 
incompetent  to  sit  on  the  trial  of  the 
person  being  tried,  as  to  such  person, 
tliere  is  no  court.  It  has  no  juris- 
diction over  the  subject-matter  or  over 
the  person.  The  officers  composing  the 
alleged  court  are  not  de  facto  officers 
thereof,  for  there  is  no  court,  and  there- 
fore it  could  have  no  de  facto  officers. 
McClaughry  v.  Deming,  186  U.  S.  49, 
64,  22  Sup.  Ct.  786,  46  L.  ed.  1049, 
1056. 

31.  United  States  v.  Brown,  206 
U.  S.  240,  27  Sup.  Ct.  620,  51  L.  ed. 
1046,  affirming  41  Ct.  CI.  275. 

32.  McClaughrv  v.  Deming,  186  U.  S. 
49,  22  Sup.  Ct.   786,  46  L.  ed.   1049, 

33.  Bishop  V.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780;  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Martin  v.  Mott,  12  Wheat.  (U.  S.)  19, 
6  L.  ed.  537;  Brooks  v.  Adams,  11  Pick. 
(Mass.)  441. 

General  Courts. — Not  less  than  five 
nor  more  than  thirteen  commissioned 
officers  are  required  for  a  general  courts 
martial  under  the  United  States  regu- 
lations, and  not  less  than  thirteen  re- 
quired where  they  can  be  convened 
without  manifest  injury  to  the  service. 
U.  S.  Eev.  St.,  §1624;  Art.  for  Govt, 
of  Navy  39;  1  Fed.  St.  Anno.  472; 
Bishop  V.  United  States,  supra. 

Garrison  and  regimental  courts  con- 
sist of  three  officers.  U.  S.  Eev.  St., 
§1342;  Art.  of  War  81,  82;  1  Fed.  St. 
Anno.   499. 
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convening  officer  and  leaves  the  number  of  officers  to  be  convened, 
■within  the  maximum  and  minimum  number,  within  the  sound  dis- 
cretion of  the  convening  officer,  whose  decision  is  conclusive  on  col- 
lateral attack.^*  But  if  the  court  consists  of  less  than  the  minimum 
number  permissible  under  the  law,  it  is  without  jurisdiction  and  its 
judgment  is  absolutely  void.^^ 


Summary  Courts. — Naval.  — A  sum- 
mary court  shall  consist  of  three  oflti- 
cers  not  below  the  rank  of  ensign, 
and  of  a  recorder.  Any  officer  may  be 
ordered  to  act  as  recorder.  U.  S.  Rev. 
St.,  §1024;  10  St.  at  L.,  ch.  136,  p.  628; 
1   Fed.  8t.  Anno.  470. 

Summary  Courts. — Army.— A  sum- 
mary court  consists  of  one  officer,  and 
may  be  the  commanding  officer  if  he 
is  the  only  officer  present  with  a  com- 
mand. 30  St.  at  L.,  ch.  469,  p.  483; 
7   Fed.   St.   Anno.   1070. 

State  laws  sometimes  provide  for  a 
less  number  of  nienihers  than  do  the 
United  States  regulations,  as,  for  ex- 
ample, three  in  New  York.  People  r. 
Van  Allen,  55  N.  Y.  31. 

The  absence  of  one  of  thirteen  mem- 
bers, six  of  whom  wire  juniors  in  rank 
and  si.\  seniors  in  rank  to  accused,  of 
the  court  martial  for  two  days  is  a 
mere  irregularity,  waived  by  failing  to 
object  to  same  prior  to  the  approval 
of  the  sentence,  where  the  absent  mem- 
ber took  no  part  in  the  deliberations. 
7  Op.  Att.-Gen.  9S. 

Effect  of  Absent  Member  Resuming 
Seat. — If  one  of  tlie  iiifiiiliors  is  ab- 
sent for  several  days,  and  afterwards 
resumes  his  seat,  though  the  proceed- 
ings taking  place  in  his  absence  are 
read  over  to  him,  the  proceeding  is  ir- 
regular. He  should  not  take  any  part 
in  sentencing  the  accused,  and  if  he  does 
the  sentence  is  illegal  and  void.  Clark's 
Case,  2  Op.  Att.-Oon.  414. 

Excluding  Absent  Member  as  Oust- 
ing Jurisdiction.— The  refusal  to  allow 
a  member  of  the  court  martial  who 
was  absent  two  days  because  of  sick- 
ness to  take  his  seat  does  not  oust  the 
jurisdiction  of  the  court  and  render  the 
proceedings  void;  so  long  as  five  mem- 
bers sit.  Whether  an  absent  member 
shall  act  or  not  upon  his  return,  must 
depend  upon  his  own  views  of  pro- 
priety, and  not  upon  those  of  the  court, 
which  is  nowhpre  clothed  with  power 
to  expel  a  fellow  member.  (7  Op. 
Att.-Gen.  98,  102.)  The  remaining  mem- 
bers, where  one  is  sick,  should  adjourn 


from    day  to   day  until    he    is    able    to 
attend.     4  Op.   Att.-Gen.   17. 

Officers  of  the  marine  corps  de- 
tached for  service  with  the  army  by 
the  president 's  order  may  be  associated 
with  officers  of  the  regular  army  on 
courts  martial.  U.  S.  Rev.  St.,  §1342; 
4  St.  at  L.,  ch.  132,  7,  713;  Art.  of 
War,  78;  1  Fed.  St.  Anno.  498. 

34.  Bishop  V.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780;  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Mullan  r.  United  States,  140  U.  S. 
240,  11  Sup.  Ct.  788,  35  L.  ed.  489, 
afjirming,  23  Ct.  CI.  34;  Martin  f.  Mott, 
12  Wheat.  (U.  S.)  19,  6  L.  ed.  537 
(six  sufficient);  Woolev  v.  United  States, 
20  Law.  Rep.  (U.  S.)  631;  Howe's 
Case,  6  Op.  Att.-Gen.  506  (cannot  be 
less   than   five),   2  Op.   Att.-Gen.   534. 

Less  Number  in  Revising  Court  than 
Original  Trial. — Though  the  court  mar- 
tial consisted  of  two  less  when  passing 
on  the  proceedings  and  sentence  sent 
back  for  review,  the  revised  sentence 
is  valid,  if  the  court  martial  did  not 
consist  of  a  number  less  than  the  mini- 
mum allowed  by  law.  7  Op.  Att.-Gen. 
338. 

35.  United  States  r.  Brown,  206 
U.  S.  240,  27  Sup.  Ct.  620,  51  L.  ed. 
1046,  affirming,  41  Ct.  CI.  275  (consisted 
of  minimum  number  but  one  member 
ineligible);  In  re  Leary,  27  Hun  (N.  Y.) 
564  (consisted  of  one  member  where 
statute  required  three  members); 
Howe's  Case,  6  Op.  Att.-Gen.  506;  2 
Op.  Att.-Gen.  414  (though  it  consists 
of  five,  if  one  is  absent  part  of  the 
time,  and  does  not  hear  all  the  evi- 
dence, the  conviction  will  be  set 
aside). 

Persons  belonging  to  the  army  and 
the  navy  are  not  subject  to  illegal  or 
irresponsible  courts  martial,  when  the 
law  for  convening  them  and  directing 
their  proceedings  have  been  disre- 
garded. In  such  cases,  everything 
which  mav  be  done  is  void,  not  void- 
able. Dvnes  v.  Hoover,  20  How.  (U.  S.) 
65,  15  L.  ed.  838. 
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Even  consent  cannot  confer  jurisdiction  in  such  a  case.^^  The 
expressed  satisfaction,  however,  of  defendant  with  the  court  is  a 
waiver  of  any  objection  to  its  personnel  on  the  ground  that  as  many 
officers  as  could  be  convened  without  injury  to  the  service  were  not 
summoned.^^ 

2.  Trial  of  Militia.  —  In  the  absence  of  specific  provisions  govern- 
ing, courts  martial  for  the  trial  of  delinquent  militia  men  need  not 
be  composed  of  the  same  number  and  rank  of  officers  as  for  the  trial 
of  persons  in  actual  service,  but  are  governed  by  the  general  usage  of 
the  military  service,  or  the  customary  military  law.^* 

C.  Rank  of  Officers.  —  The  statutes  require  the  members  of 
courts  martial  to  be  commissioned  officers.^" 

Under  the  United  States  regulations,  not  more  than  one-half  of  the 
members  of  the  court,  exclusive  of  the  president,  can  be  juniors  in 
rank  to  defendant,  where  it  can  be  avoided  without  injury  to  the 
service.*"     This  provision  is  merely  directory  to  the  appointing  officer 


Necessity  for  New  Court  on  Second 
Trial. — On  the  second  trial  a  new  court 
should  be  organized.  He  should  not  be 
tried  by  the  members  of  the  first  court. 
Clark's  Case,  3  Op.  Att.-Gen.  397. 

The  death  of  a  member  of  a  naval 
court  martial  after  sentence  imposed 
but  before  signing  sentence  as  required, 
does  not  make  the  sentence  void.  23 
Op.  Att.-Gen.  550. 

36.  In  re  Leary,  27  Hun  (N.  Y.) 
564.    See  infra,  VI,  1. 

37.  Bishop  V.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780. 

38.  Martin  v.  Mott,  12  Wheat. 
(U.  S.)  19,  34,  6  L.  ed.  537. 

If  the  statute  provides  that  state 
militia  can  be  tried  by  a  jury  composed 
of  militia  officers  only  but  makes  no 
reference  to  the  number,  reference  can 
be  made  to  the  rules  and  articles  of 
war  governing  the  number  in  general 
courts  martial  to  ascertain  the  number 
required  only  as  a  guide  to  the  discre- 
tion of  the  ofiicer  calling  the  court 
martial,  as  matter  of  usage  and  not 
as  matter  of  positive  institution.  Mar- 
tin V.  Mott,  12  Wheat.  (U.  S.)  19,  34, 
6  L.  ed.  537,  citing  Swaim  v.  United 
States,  165  U.  S.  553,  17  Sup.  Ct.  448, 
41  L.  ed.  823. 

39.  Bishop  V.  United  States,  197, 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780;  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Martin  v.  Mott,  12  Wheat.  (U.  S.) 
19,  6  L.  ed.  537;   7  Op.  Att.-Gen.  323; 
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Brooks    r.    Adams,    11    Pick.     (Mass.) 
441. 

The  term  "officers"  as  used  in  the 
Articles  of  War  means  "commissioned 
officers."  Babbit's  Case,  16  Ct.  CI. 
202. 

Persons  Eligible  To  Sit  on  Courts 
Martial. — Graduate  cadets  assigned  to 
service  as  supernumerary  officers  (7  Op. 
Att.-Gen.  323);  volunteer  naval  officers 
appointed  for  the  temporary  increase 
of  the  navy  (10  Op.  Att.-Gen.  522); 
professors  at  the  military  academy  (17 
Op.  Att.-Gen.  359,  contra,  1  Op.  Att.- 
Gen.  469);  and  officers  of  the  marine 
corps  are  competent  to  sit  on  courts 
martial   (2  Op.  Att.-Gen.  311). 

Persons  Incompetent  To  Serve. — Un- 
dergraduate cadets  (1  Op.  Att.-Gen. 
469),  though  serving  as  supernumerary 
officers  (7  Op.  Att.-Gen.  323);  and  chap- 
lains, pursers,  surgeons,  and  other  non- 
combatants  are  not  competent  to  serve 
on  courts  martial  (2  Op.  Att.-Gen.  297). 

Volunteer  officers  of  the  navy  are 
officers  of  the  navy  and  may  sit  on 
general  courts  martial.  10  Op.  Att.- 
Gen.  522. 

40.  Bishop  V.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780;  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Mullan  V.  United  .States,  140  U.  S. 
240,  11  Sup.  Ct.  788,  35  L.  ed.  489. 

The  fact  that  one  of  the  officers  is 
a  junior  in  rank  and  another  inferior 
in  grade  does  not  of  itself  affect  the 
validity  of  the  proceedings.  Arm- 
strong's Case,  17  Op.  Att.-Gen.  397. 
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and  leaves  the  rank  of  the  members  of  court  martial  somewhat  to  the 
sound  discretion  of  the  convening  officer,  and  his  decision  is  conclusive 
on  collateral  attack,*^  as  the  courts  will  assume,  nothing  to  the  con- 
trary appearing  upon  the  face  of  the  order  convening  the  court,  that 
a  trial  by  a  court,  most  of  whom  were  his  juniors  in  rank,  could  not 
be  avoided  without  injury  to  the  service/- 

D.  Dissolution  and  Reconvening.  —  A  court  martial  can  only 
be  dissolved  by  the  convening  officer,  and  may,  at  any  time  before  he 
has  dissolved  it,  be  lawfully  reconvened  by  him  to  reconsider  its  pro- 
ceedings.*^ 

E.  The  Judge  Advocate.  —  A  judge  advocate,  by  the  military 
law,"  as  well  as  by  statute,  is  essential  to  the  legal  existence  of  a 


Presumption.  —  Collateral  A  t  ta  c  k. 
"The  presuinjitiou  is  that  the  Presi- 
dent, in  detailing  the  officers  named 
to  compose  the  court  martial,  acted  in 
pursuance  of  law.  The  sentence  cannot 
be  collaterally  attacked  by  going  into 
an  inquiry  whether  the  trial  by  officers 
inferior  in  rank  to  the  accused  was  or 
was  not  avoidable."  Swaim  r.  United 
States,  165  U.  S.  553,  17  Sup.  Ct.  448, 
41   L.  ed.   823. 

In  New  York  it  is  provided  that 
"the  president  of  every  military  court 
shall  be  the  member  of  the  court  high- 
est in  grade  and  rank.  When  composed 
of  one  person  he  is  deemed  the  i>resi- 
dent."  Consol.  Laws  (N.  Y.)  ch.  41, 
§144,    p.    3535. 

41.  Bishop  r.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780;  Swaim  r.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Martin  r.  Mott,  12  Wheat.   (U.  S.)    19, 

5  L.  ed.  537. 

Precedent.  — Sending  Superior  Officers 
to  Complete  Court.— The  fact  that  on 
another  occasion  ofl'icers  were  sent  to 
Panama  to  make  up  a  court  martial 
3uperior  in  rank  to  the  accused  does 
not  affect  the  validity  of  a  court  mar- 
tial held  in  Hong  Kong,  most  of  whom 
were  inferior  in  rank  to  accused.  Mul- 
lan  t\  United  States,  140  U.  S.  240,  11 
Sup.  Ct.  788,  35  L.  ed.  489. 

42.  Swaim  r.  United  States,  165 
U.  S.  553,  17  Sup.  Ct.  448,  41  L.  ed. 
823;  Mullan  r.  United  States,  140  U.S. 
240,  11  Sup.  Ct.  788,  35  L.  ed.  489; 
Martin  r.  Mott,  12  Wheat.  (U.  S.)  19, 

6  L.   ed.   537. 

Presumption  as  to  Proper  Exercise 
of  Discretion. — When  the  commander- 
in-chief    of    a    squadron,     not     in     the 


waters  of  the  United  States,  convenes 
a  court  martial,  more  than  one-half  of 
whose  members  are  juniors  in  rank  to 
the  accused,  the  courts  will  assume  when 
his  action  is  attacked  collaterally,  that 
he  properly  exercised  his  discretion, 
and  the  trial  of  the  accused  by  such 
a  court  could  not  be  avoided  without 
inconvenience  to  the  service.  Mullan 
r.  United  States,  140  U.  S.  240,  11 
Sup.  Ct.  788,  35  L.  ed.  489. 

43.  Smith  r.  Whitney,  116  U.  S. 
167,  6  Sup.  Ct.  570,  29  L.  ed.  601; 
Ex  parte  Reed,  100  U.  S.  13,  25  L. 
ed.  538,  20  Fed.  Cas.  No.  11,636;  4  Op. 
Att.-Gen.    19. 

Correcting  Record  After  Dissolution. 
After  the  court  has  dissolved  the  sec- 
retary of  the  navy  cannot  correct  or 
amend  the  record,  or  take  any  action 
not  consistent  therewith.  "Corrections 
can  only  be  made  by  the  courts  mar- 
tial when  at  least  five  members  of  the 
court  who  acted  at  the  trial  are  pres- 
ent, and  can  only  be  done  then  in  the 
presence  of  the  judge-advocate."  23 
Op.  Att.-Gen.  23;  Clark's  Case,  3  Op. 
Att.-Gen.  397. 

44.  Brooks  v.  Adams,  11  Pick. 
(Mass.)    441. 

"Without  such  officer  no  such  court 
can  be  legally  organized,  and  without 
his  presence  and  services  no  business 
can  be  legally  transacted  by  such 
court.  He  alone  is  authorized  to  ad- 
minister the  requisite  oaths  to  the 
president  and  members  of  the  court. 
It  is  his  peculiar  duty  to  swear  all 
witnesses,  to  take  accurate  minutes  of 
their  testimony,  to  advise  the  court  in 
all  matters  of  law,  and  to  keep  a  rec- 
ord of  their  proceedings."  Brooks  v. 
Adams,  11  Pick.  (Mass.)  441. 
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court  martial.''^  He  is  appointed  by  the  officer  appointing  the  court.*' 
According  to  the  laws  regulating  courts  martial,  he  is  the  official 
prosecutor  ;^^  but  his  appointment  and  taking  of  the  oath  are  matters 
of  mere  procedure  not  reviewable  in  a  collateral  action/'^ 

V.  JURISDICTION.  —  A.  Offenses  Cognizable.  —  1.  General- 
ly.  —  The  articles  of  war  set  forth  generally  the  offenses  that  are 
triable  by  general  courts,'"'  as  well  as  offenses  triable  generally  by 
courts  martial. •'^■° 

All  crimes  not  capital  and  all  disorders  and  neglects  which  officers 
and  soldiers  may  be  guilty  of,  to  the  prejudice  of  good  order  and 
military  discipline,  though  not  mentioned  in  the  articles  of  war,  are 
to  be  taken  cognizance  of  by  a  general,  regimental  or  garrison  court 
martial  according  to  the  nature  and  degree  of  the  offense.^'^  But  the 
grant  of  jurisdiction  to  try  and  punish  any  offense  specifically  pro- 
vided  for,  is  conferred  by  the  particular  article  which  mentions  it 
and  not  by  the  general  language  of  this  general   enactment."     Its 


45.  Brooks  v.  Adams,  11  Pick. 
(Mass.)    441.  V 

46.  U.  S.  Eev.  St.,  §1342;  Art.  of 
War,  74;   1  Fed.  St.  Anno.  497. 

Improper  Appointment  of  Judge 
Advocate  Pro-tempore.  —  Where  the 
statute  authorized  the  major  general 
to  appoint  a  judge  advocate  i)ro 
tempore  only  in  case  of  physical  or 
legal  disability  of  the  regular  judge 
advocate,  a  judge  advocate  pro  tempore 
appointed  to  fill  a  vacancy  is  without 
authority  and  the  court  martial  is  il- 
legal. Brooks  r.  Adams,  11  Pick. 
(Mass.)   441. 

47.  3  Op.  Att.-Gen.  ,514  (in  cases 
arising  in  the  navy  he  is  either  a  naval 
officer   or   counsel   specially   employed). 

The  secretary  of  the  navy  cannot 
employ  a  special  attorney  to  conduct 
the  proceedings,  but  should  call  on  the 
department  of  justice  to  supply  one 
(14  Op.  Att.-Gen.  13;  13  Op.  Att.-Gen. 
514),  but  the  attorney  general  may 
then  employ  special  counsel  (18  Op. 
Att.-Gen.    135). 

48.  Swaim  r.  United  States,  165 
U.  S.  553,  17  Sup.  Ct.  448,  41  L.  ed. 
823,  person  acting  as  judge  advocate 
not   appointed  by  convening  officer. 

49.  U.  S.  Eev.  St.,  §1342;  Art  of 
War,  4,  52,  58;  1  Fed.  St.  Anno.  483- 
494. 

50.  See  generally  Art.  for  Govern- 
ment of  Navv,  and  Art.  of  War,  U.  S 
Rev.  St.  §§1342,  1624;  1  Fed.  ,St.  Anno. 
458,  480. 

United  States  courts  martial  derive 
their  jurisdiction  and  are  regulated  by 
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an  act  of  congress  which  specifies  the 
crimes  punishable  by  it.  Dynes  v. 
Hoover,  20  How.  (U.  S.)  65,  15  L.  ed. 
838. 

51.  U.  S.  Rev.  St.,  §1342;  Art.  of 
War,  62;  1  Fed.  St.  Anno.  495;  United 
States  V.  Grafton,  206  U.  S.  333,  27 
Sup.  Ct.  749,  51  L.  ed.  1084  (62nd 
Article  of  War);  Ex  parte  Mason,  105 
U.  S.  696,  26  L.  ed.  1213:  In  re  Carter, 
97  Fed.  496. 

The  attempted  shooting  of  a  prisoner 
by  a  soldier  on  duty  within  a  jail  may 
be  punished  under  a  general  statute 
punishing  "all  crimes  not  capital,  and 
all  disorders  and  neglects  which  offi- 
cers and  soldiers  may  be  guilty  of  to 
the  prejudice  of  good  order  and  mili- 
tary discipline."  Ex  parte  Mason,  105 
U.  S.   696,  26  L.  ed.   1213. 

Offenses  To  Prejudice  of  Good  Order 
and  Military  Discipline.  —  Under  a 
statute  punishing  offenders  for  con- 
duct to  the  prejudice  of  good  order 
and  military  discipline,  a  court  martial 
has  jurisdiction,  though  the  specifica- 
tions showed  homicide  (United  States 
r.  Mavey,  61  Fed.  140),  or  larceny 
(In  re  Esmond,  5  Mackey   [D.  C]   64). 

Publishing  Sensational  Charges 
Against  Officer  Before  Reporting 
Charges.  — It  has  jurisdiction  of  the 
offense  of  causing  the  publication  of 
sensational  charges  against  another  of- 
ficer before  making  the  charge  before 
the  proper  authorities  for  investiga- 
tion as  it  is  prejudicial  to  good  order 
and  discipline.  People  v.  Townsend,  10 
Abb.  N.  C.  (N.  Y.)   169. 

52.     In  re  Carter,  97  Fed.  496. 
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.iurisdiction,  however,  is  not  limited  to  the  offenses  defined  or  specified 
in  the  articles  of  government  for  the  army  and  navy,  but  extends  to 
crimes  and  offenses  not  specified,  but  recognizable  by  the  usages  and 
customs  of  the  army  and  navy,^^  such  as  acts  of  military  or  naval 
officers  which  tend  to  bring  disgrace  and  reproach  upon  the  service  of 
which  they  are  members,  whether  such  acts  are  done  in  the  perform- 
ance of  military  duties,  or  in  a  civil  position,  or  in  a  social  relation, 
or  in  private  business.^*  It  is  peculiarly  for  the  court  martial  to  de- 
termine whether  the  crime  charged  was  ' '  to  the  prejudice  of  good  order 
and  military  discipline."^'* 

Fraudulent  Enlistment.  —  The  crime  of  fraudulent  enlistment  is  ex- 
clusively a  military  or  naval  offense  triable  and  punishable  only  by 
court  martial.'*^ 

Desertion.  —  Desertion  is  and  always  has  been  exclusively  a  military 
crime,  triable  and  punishable,  in  time  of  peace,  as  well  as  in  time 
of  war,  by  court  martial  only,  and  not  by  civil  tribunals;  the  only 
qualification  being  that  since  1830  the  punishment  of  death  cannot  be 
awarded  in  time  of  peace.^^ 


53.  The  .iurisdiction  of  courts  mar- 
tial, under  the  articles  for  government 
of  the  navy  was  not  limited  to  the 
crimes  specified  or  defined  in  those  ar- 
ticles, but  extended  to  any  ofifense 
which,  by  a  fair  deduction  from  the 
definition,  congress  meant  to  subject  to 
punishment,  being  "one  of  a  minor 
degree,  of  kindred  character,  which 
has  already  been  recognized  to  be  such 
by  the  practice  of  courts  martial  in 
the  army  and  navy  services  of  na- 
tions, and  by  those  functionaries  in 
different  nations  to  whom  has  been 
confided  a  revising  power  over  the  sen- 
tences of  courts  martial,"  or  which, 
though  not  included,  in  terms  or  by 
construction,  within  the  definition, 
came  within  a  "comprehensive  enact- 
ment, such  as  the  32nd  article  of  the 
rules  for  the  government  of  the  navy; 
which  means  that  courts  martial  have 
jurisdiction  of  such  crimes  as  are  not 
specified,  but  which  have  been  recog- 
nized to  be  crimes  and  offenses  by  the 
usages  in  the  navy  of  all  nations,  and 
that  they  shall  be  punished  accord- 
ing to  the  laws  and  customs  of  the 
seas."  Smith  v.  Whitnev,  116  U.  S. 
167,  6  Sup.  Ct.  570,  29  L.  ed.  601; 
Dynes  r.  Hoover,  20  How.  65,  82,  15 
L;  ed.  S3S. 

Manslaughter  on  Man  of  War.— Xa- 
val  courts  martial  may  punish  the  of- 
fense of  manslaughter  committed  by 
an  officer  on  board  a  man  of  war,  even 
though  not  specified  in  the  article  gov- 


erning   the    navy.       United     States     v. 
Mackenzie,  30  Fed.  Cas.  No.  18,313. 

54.  Carter  r.  McClaughry,  183  U.  S. 
365,  401,  22  Sup.  Ct.  181,  46  L.  ed. 
236  (army  officer  in  charge  of  ex- 
penditures for  river  and  harbor  im- 
provement); Smith  r.  Whitney,  116 
U.  S.  167,  6  Sup.  Ct.  570,  29  L.  ed. 
601. 

Making  an  unfounded  claim  for  the 
price  of  a  horse,  m-  attoiupting  to  se- 
duce a  brother  officer's  wife  during 
his  illness  may  be  prosecuted  under  an 
article  of  war  punishing  "scandalous 
and  infamous  conduct  unbecoming  an 
officer  and  a  gentleman."  Smith  v. 
Whitnev,  116  U.  S.  167,  6  Sup.  Ct.  570, 
29  L.  ed.  001. 

The  refusal  to  pay  a  just  debt  is 
conduct  unbecoming  an  officer  and  a 
gentleman.  Fletcher  r.  United  States, 
26  Ct.  CI.  541. 

55.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
s.  c,   105  Fed.   614,   618. 

56.  Dillingham  r.  Booker,  163  Fed. 
690,  90  C.  C.  A.  280;  United  States  v. 
Reaves,  126  Fed.  127,  60  C.  C.  A. 
675. 

57.  U.  S.-Kurtz  r.  Moffitt,  115  U.  S. 
487,  6  Sup.  Ct.  14S,  29  L.  ed.  4.58,  461; 
Ex  parte  Townsend.  133  Fed.  74;  In  re 
Cadwallader,  127  Fed.  881;  In  re  Fair, 
100  Fed.  149;  7"  re  White,  17  Fed.  12?,. 
Me,— State  r.  Symonds,  57  Me.  148. 
Pa.— Iluber   v.   Keiley,  53   Pa.   112. 
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2.  Offenses  Committed  in  Foreign  Territory.  —  Under  the  laws 
of  war,  a  court  martial  has  exclusive  jurisdiction  over  all  offenses  com- 
mitted by  persons  in  the  military  service  when  the  armies  are  in 
the  territory  of  another  government,^^  or  on  board  a  United  States 
ship  of  war."'" 

3.  Over  Civil  Offenses.  —  Unless  conferred  by  statute,  courts  mar- 
tial have  no  exclusive  jurisdiction  over  offenses  violating  the  laws 
regulating  civil  society  committed  by  persons  in  the  military  service 
of  the  United  States,""  unless  wliile  in  the  enemy's  territory."^  By  the 
62nd  article  of  war  courts  martial  have  been  given  concurrent  jurisdic- 
tion with  the  civil  courts  of  all  offenses,  not  capital,  committed  by 
soldiers  in  violation  of  the  laws  governing  civil  society.**' 

B.  Over  Persons.  —  1.  General  Power.  —  All  persons  in  the 
military  or  naval  service  of  the  United  States  are  subject  to  trial  by 
courts  martial  under  the  authority  of  the  United  States,"^  in  time  of 


58.  Coleman  v.  Tennessee,  97  IT.  S. 
509,  24  L.  ed.  1118  (in  confederate 
state  under  military  occupation  of 
United  States  with  military  governor 
appointed  by  president).  See  also  Ham- 
ilton V.  McClaughry,  136  Fed.  445, 
Boxer  uprising  in   Cliina. 

59.  United  States  v.  Mackenzie,  30 
Fed.  Cas.  No.  18,313. 

60.  Grafton  v.  United  States,  20G 
U.  S.  3.S3,  348,  27  Sup.  Ct.  749,  51 
L.  ed.  1084,  1089;  Coleman  v.  Tennessee, 
97  U.  S.  509,  24  L.  ed.  1118;  United 
States  V.  Lewis,  129  Fed.  823,  affirmed, 
200  U.  S.  1,  26  Sup.  Ct.  229,  50  L.  ed. 
343. 

61.  See  infra,  VI,  C. 

In  time  of  war  all  offenses  com- 
mitted by  soldiers  are  cognizable  by 
court  martial  and  the  civil  courts  ex- 
ercise jurisdiction  thereof  only  by 
comity.  Ex  parte  Bright,  1  Utah  145, 
148. 

62.  Franklin  V.  United  States,  21G 
U.  S.  559,  30  Sup.  Ct.  434,  54  L.  ed. 
615;  United  States  V.  Grafton,  206 
U.  S.  333,  27  Sup.  Ct.  749,  51  L.  ed. 
1084. 

63.  Johnson  V.  Sayre,  158  U.  S.  109, 
15  Sup.  Ct.  773,  39  L.  ed.  914;  Ex  parte 
Mason,  105  U.  S.  696,  26  L.  ed.  1213; 
Ex  parte  Milligan,  4  Wall.  (U.  S.)  2, 
18  L.  ed.  281;  In  re  Davison,  21  Fed. 
618;  United  States  v.  Mackenzie,  30 
Fed.   Cas.  No.  18,313. 

The  fifth  amendment  to  the  Consti- 
tution of  the  United  States  specifically 
excepts  "cases  arising  in  the  land  or 
naval  forces"  from  the  necessity  of 
indictment  for  capital  or  infamous  of- 
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fenses.    Ex  parte  Mason,  105  U.  S.  696, 
26  L.  ed.  1213. 

Particular  Persons  Subject  to  Court 
Martial. — The  following  have  been  held 
subject  to  court  martial  as  being  in 
the  military  services  of  the  United 
States:  Cadets  (Babbit's  Case,  16  Ct. 
CI.  202;  7  Op.  Att.-Gen.  323;  1  Op. 
Att.-Gen.  276);  a  military  oflieer  per- 
forming duties  in  the  Freedman 's  Bu- 
reau (14  Op.  Att.-Gen.  268);  Chief  of 
Bureau  of  Medicine  and  Surgery  in 
Navy  for  acts  as  such  chief  (Wale's 
Case,  18  Op.  Att.-Gen.  176);  a  retired 
army  officer  (Closson  v.  United  States, 
7  App.  Cas.  (D.  C.)  460);  Runkle  v. 
United  States,  19  Ct.  CI.  396,  reversed 
on  another  point,  122  U.  S.  543,  7  Sup. 
Ct.  1141,  30  L.  ed.  1167;  Murphy  v. 
United  States,  38  Ct.  CI.  511;  Hill  v. 
Territory,  2  Wash.  Ter.  147,  7  Pac. 
63);  a  paymaster  (Smith  v.  Whitney, 
116  U.  S.  167,  6  Sup.  Ct.  570,  29  L.  ed. 
601);  a  paymaster's  clerk  in  the  army 
(In  re  Thomas,  23  Fed.  Cas.  No.  13,- 
888);  a  paymaster's  clerk  in  the  navy 
(Ex  parte  Reed,  100  U.  S.  13,  25  L. 
ed.  538,  20  Fed.  Cas.  No.  11,636;  John- 
son V.  Savre,  158  U.  S.  109,  15  Sup.  Ct. 
773,  39  L.  ed.  914;  United  States  v. 
Bogart,  3  Ben.  257,  24  Fed.  Cas.  No. 
14,616;  In  re  Thomas,  supra,  though 
not  where  appointed  from  civil  life 
and  doing  duty  in  time  of  peace  on 
land  for  periods  terminable  at  the  will 
of  the  ofiicers  (Ex  parte  Van  Vranken, 
47  Fed.  888) ;  a  paymaster  general  in 
the  navy  (Smith  v.  United  States,  26 
Ct.  CI.  143);  civil  engineers  in  the 
navy  (15  Op.  Att.-Gen.  597);  civilian 
employes  of  the  War  Department  serv- 
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peace  as  well  as  in  time  of  war,«*  to  which  jurisdiction  a  person  submits 
himself  when  he  enlists  in  the  army  or  in  the  naval  service  of  the 
United  States,'-'  and  as  to  tlicin,  this  constitutes  due  process  of  law. 
It  is  well  settled,  however,  that  a  court  martial  has  no  jurisdiction  over 
a  person  not  in  the  military  serviee,'^^  but  civilian  employes  scrying 
with  the  army  in  the  Held,  though  not  enlisted,  are  subject  to  trial  by 
court  martial.*''* 

2.  Over  Officers.  —  Officers  can  be  tried  only  by  general  courts 
martial.'^'-' 

3  Jurisdiction  of  Re^mental  Garrison  and  Summary  Courts. 
The  jurisdiction  of  regimental,  garrison  and  summary  courts  martial 
extends  over  enlisted  men,  except  that  they  have  no  power  to  try 
capital  cases,  or  commissioned  omcers,'"  nor  has  it  jurisdiction  to  try 
one  while  holding  the  privileges  of  a  certificate  of  eligi))ility  to  pro- 
motion, nor  non-commissioned  otlicers  if  tliev  obj.-ct  thereto. 

4  Person  Over  or  Under  Age  at  Time  of  Enlistment.  —  The  fact 
that  the  olTeuder  was  above  the  legal  age  for  enlistment,^=  or  below 


ing  in  the  Tmlian  country  «luring  offen- 
sive and  defensive  operation  (14  Up. 
Att.-Gen.  22). 

Army  Contractor. — Though  it  has 
Ijoen  lield  tliat  army  contractors  are 
subject  under  an  act  of  congress  (Act 
of  Julv  17,  1SG2,  12  St.  at  L.,  p. 
'IMj,  81t5),  to  trial  by  court  martial, 
lor'  defrauding  the  United  States 
(United  States  r.  Adams,  7  Wall.  (U.  S.) 
4():i,  19  L.  ed.  249;  Hill's  Case,  9  Ct. 
CI.  178;  Holmes  r.  Sheridan,  1  Dill. 
.131,  12  Fed.  Cas.  No.  (5,044),  such  an 
act,  in  Kx  parte  Henderson,  11  Ued. 
Cas.  No.  6,349,  is  said  to  be  uncon- 
stitutional. 

64.  Johnson  r.  Savre,  158  U.  S.  109, 
15  Sup.  Ct.  773,  39  L.  ed.  914;  United 
States  r.  Mackenzie,  30  Fed.  Cas.  No. 
18,313. 

65.  Ex  parte  Parks,  93  V.  S.  18.  23 
L.  ed.  787;  Ex  parte  Milligan,  4  Wall. 
(U.  S.)  2.  18  L.  ed.  281;  Dynes  r. 
Hoover.  20  How.  (U.  S.)  65,  77,  15 
L.  ed.  838;  Ex  parte  Van  Vranken,  47 
Fed.  888;  In  re  Davidson,  21  Fed.  618; 
In  re  Corbett,  9  Ben.  274,  6  Fed.  Cas. 
No.  3,219;  In  re  Bogart,  2  Sawy.  396, 
3  Fed.  Cas.  No.  1,596. 

66.  Reaves  r.  Ainsworth.  219  U.  S. 
296,    31    Sup.    Ct.    230,    55    L.    ed.    225. 

67.  U.  S.— Wise  r.  Withers,  3  Cranch 
331,  2  L.  ed.  457  (exempt  militia  man); 
United  States  r.  Prneger.  149  Fed.  474; 
Ex  parte  Lisk.  145  Fed.  860.  lU. 
Johnson  r.  Jones,  44  HI.  142.  92  Am. 
Dec.   159.     N.  Y.— Smith   r.   Shaw,    12 


Johns.  257.    Wis.— 7«  re  Kemp,  16  Wis. 
359. 

68.  14   Op.    Att.-Cen.    22,   xinder   the 

6Utli   Artick-   of    War. 

Persons  Not  Subject  to  Courts  Mar- 
tial.— A  quartermaster's  clerk — a  ci- 
vilian employed  in  that  capacity  is 
not  amenable  to  trial  by  court  martial, 
except  when  "the  army  is  in  the  field." 
16  Op.  Att.-Gen.  13;  *10  Op.  Att.-Gen. 
48. 

69.  XT.  S.  ■Rev.  St.,  81342;  Art.  of 
War,   79;    1    Fed.   St.  Anno.  499. 

Graduated  cadets  assigned  to  duty 
as  supernumerary  officers  <mii  only  be 
tried  by  general  courts  martial,  as  they 
are  subject  to  the  duties  of  commis- 
sioned ofticers,  but  under  graduate  ca- 
dets assigned  to  such  service,  may  be 
tried  by  regimental  or  garrison  court 
martial.'     7  Op.  Att.-Gen.  323. 

70.  U.  S.  -Rev.  St.,  §1342;  31  St. 
at  L.,  ch.  809,  p.  950;  Art.  of  War,  83; 
1   Fed.   St.   Anno.   499. 

Undergraduate  cadets  are  triable  hy 
regimental  or  garrison  courts.  7  Op. 
Att.-Gen.   323. 

71.  30  St.  at  L.,  ch.  460,  p.  483;  7 
Fed.   St.    Anno.    1070. 

72.  Jurisdiction  Over  Soldier  Beyond 
Age  for  Legal  Enlistment. — A  court 
martial  has  jiirisdiction  over  an  en- 
listed soldier  though  he  was  not  elig- 
ible for  enlistment.  United  States  r. 
Crimlev,  137  U.  S.  147,  11  Sup.  Ct. 
54,  34  L.  ed.  636. 
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the  legal  age  for  enlistment,"  and  thougli  the  minor  enlists  without 
the  consent  of  his  parents  as  required,  this  does  not  affect  the  jurisdic- 
tion of  the  court  martial  over  him,  as  the  enlistment  is  not  void  but 
voidable  only/* 

5.  Persons  Confined  Under  Sentence  of  Imprisonment  and  Dis- 
missal From  Service.  —  By  express  statute,  a  court  martial  has  juris- 
diction to  try  and  punish  a  soldier  sentenced  to  imprisonment  and 
dismissal  from  the  service,  for  an  offense  committed  while  under  con- 
finem,ent  in  pursuance  of  his  sentence.'^^ 

6.  Militia.  —  United  States  courts  martial  have  jurisdiction  over 
offenses  committed  by  the  militia  only  when  in  the  service  of  the 
United  States  in  times  of  war  or  public  danger.'^    The  states  generally 


73.  U.  S.— Dillingham  v.  Booker,  1G3 
I'ed.  696,  90  C.  C.  A.  280;  United  States 
V.  Keaves,  126  Fed.  127,  60  C.  C.  A. 
675,  affirmed  219  U.  S.  296,  31  Sup.  Ct. 
230,  55  L.  ed.  225;  Ex  imrte  Eock,  171 
Fed.  210;  In  re  Carver,  142  Fed.  623; 
l7i  re  Kaufman,  41  Fed.  876;  l7i  re 
Spencer,  40  Fed.  149;  In  re  Zimmer- 
man, 30  Fed.  176;  In  re  Davison,  21 
Fed.  618.  Mass. — In  re  McConologue 's 
Case,  107  Mass.  154;  Tyler  r.  Pomeroy, 
8  Allen  480.  N.  C.—In  re  Graham,  53 
N.  C.  416.  Pa.— Com.  v.  Gamble,  11 
Serg.  &  E.  93.  Contra.— U.  S.—In  re 
Baker,  23  Fed.  30;  In  re  Davison,  21 
Fed.  618.  N.  Y.— People  v.  Warden  of 
New  York  County  .Jail,  3  Crini.  Eep. 
545,  reversing  34  Hun  393.  Pa. — United 
States  V.  Wright,  5  Phila.  296. 

74.  U.  S.— Dillingham  v.  Booker,  163 
Fed.  696,  90  C.  C.  A.  280;  United 
States  V.  Eeaves,  126  Fed.  127,  60  C. 
C.  A.  675,  reversing  121  Fed.  848,  af- 
nrmed,  219  U.  S.  296,  31  Sup.  Ct.  230, 
55  L.  ed.  225;  In  re  Miller,  114  Fed. 
838,  52  C.  C.  A.  472;  Solomon  v.  Daven- 
port, 87  Fed.  318,  30  C.  C.  A.  664; 
In  re  Carver,  142  Fed.  623;  In  re 
Dowd,  90  Fed.  718  (especially  vrhere 
he  remains  in  the  service  after  attain- 
ing the  age  at  which  he  could  legally 
enlist);  In  re  Kaufman,  41  Fed.  876; 
In  re  Dohrendorf,  40  Fed.  148;  In  re 
Cosenow,  37  Fed.  668;  In  re  Zimmer- 
man, 30  Fed.  176.  la.— Ex  parte  An- 
derson, 16  Iowa  595.  N.  Y. — In  re 
Beswick,  25  How.  Pr.  149. 

Compare  People  v.  The  Warden,  etc., 
100  N.  Y.  20,  2  N.  E.  870,  in  which 
it  is  said  that  a  "fundamental  requi- 
site to  the  jurisdiction  of  such  courts 
is  that  the  persons  over  whom  they  at- 
tempt to  exercise  authority  shall  have 
been  duly  enlisted  and  be  legally  sub- 
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ject  to  the  obligations  of  military  dis- 
cipline," and  holding  that  the  enlist- 
ment of  one  under  twenty-one  years 
without  the  consent  of  his  parent  or 
guardian  is  not  a  valid  enlistment 
where  the  statute  provides  that  there 
shall  be  no  enlistment  under  that  age 
without    such    consent. 

75.  In  re  Craig,  70  Fed.  969;  Ex 
parte  Wildman,  29  Fed.  Cas.  No.  17,653a 
(statute  March  3,  1873,  not  unconsti- 
tutional as  violating  fifth  amendment 
to  United  States  Constitution). 

76.  Johnson  v.  Sayre,  158  U.  S.  109, 
15  Sup.  Ct.  773,  39  L.  ed.  914;  United 
States  V.  Mackenzie,  1  N.  Y.  Leg.  Obs. 
371,  30  Fed.  Cas.  No.  18,313;  Houston 
r.  Moore,  5  Wheat.  (U.  S.)  1,  5  L.  ed. 
19;  Mills  V.  Martin,  19  Johns.  (N.  Y.) 
7. 

Jurisdiction  Over  Exempt  Militia 
Man. — A  United  States  court  martial 
has  no  jurisdiction  over  a  justice  of 
the  peace  exempt  from  militia  duty, 
failing  or  refusing  to  report  for  service 
in  response  to  an  order  to  report  for 
service.  Wise  v.  Withers,  3  Cranch 
(U.  S.)   331,  2  L.  ed.  457. 

Officer  Executing  Process  Against 
Exempted  Person  Liable  to  Action. 
The  officer  who  executes  the  process 
enforcing  a  fine  against  an  exempt  per- 
son is  liable  to  an  action  therefor,  as 
the  judgment  of  the  court  martial  is 
beyond  its  jurisdiction.  Wise  V.  With- 
ers, 3  Cranch  (U.  S.)  331,  2  L.  ed. 
457. 

Delinquent  Militia  Men  as  Su"bject 
to  United  States  Courts  Martial.— In 
the  absence  of  a  statute,  delinquent 
militia  men  are  not  amenable  to  trial 
by  United  States  courts  martial  be- 
cause not  in  the  service  of  the  United 
States     until     mustered     into     service 
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provide  by  statute  for  the  punishment  of  violations  ef  the  rules  and 
regulations  of  the  military  discipline  in  times  of  peace  by  state  court 
martial." 

7.  After  Expiration  of  Enlistment.  —  For  an  offense  committed 
while  in  the  service  the  court  martial  has  jurisdiction  to  try  the  of- 
fender though  he  is  no  longer  in  the  service,  provided  the  jurisdiction 
of  the  court  attached  before  leaving  the  service/^  and  may  execute 
the  sentence  after  the  lapse  of  many  years,  and  the  severance  of  all 
connections  with  the  army.'''  But  it  has  been  said  that  there  can  be 
no  prosecution  for  an  offense  committed  while  in  the  service,  when 


(Mills  V.  Martin,  19  Johns.  (X.  Y.) 
7;  Rathbun  r.  Martin,  20  Johns.  (N.  Y.) 
343);  but  the  United  States  statute 
makes  them  subject  thereto  (Martin  v. 
Mott,  12  Wheat.  19,  6  L.  ed.  537; 
Houston  r.  Moore,  5  Wheat.  (U.  S.)  1, 
5  L.  ed.  19). 

Unless  the  statute  confines  its  opera- 
tions to  times  of  war  only,  its  juris- 
diction does  not  expire  at  the  end  of 
a  war  existing  at  the  time  the  militia 
man  is  called  into  service,  nor  is  its 
jurisdiction  dependent  upon  the  fact 
of  peace  or  war.  Martin  r.  Mott,  12 
Wheat.   (U.  S.)    19,  G  L.  ed.  .'37. 

Militia  Officers  May  Be  From  Any 
State. — A  militia  man  may  be  trieil 
anywhere  and  by  militia  oflicers  of  any 
of"  the  states.  '  Mills  f.  Martin,  19 
Johns.    (X.  Y.)    7,   24. 

Defamatory  publications  by  one  offi- 
cer relative  to  another  oflirer  in  the 
national  guard  made  not  in  connection 
with  the  service,  but  in  pursuance  of 
his  private  vocation  as  an  editor,  are 
not  cognizable  by  courts  martial,  but 
bv  the  civil  courts  only.  People  v. 
Townsend,  10  Abb.  X.  C."  (X.  Y.)   169. 

77.  State  r.  Waggener,  74  Minn. 
518,  77  X.  W.  424,  73  Am.  St.  Rep. 
359,  42  L.  E.  A.  749  (law  constitution- 
al); McGorrav  r.  Murphy,  SO  Ohio  St. 
413,  88  X.  E.  881. 

Violation  of  Military  Code  as  "Crim- 
inal Offense."  — The  violation  of  a 
military  code  of  a  state  for  the  se- 
curing of  efficiency  in  the  state  militia 
are  not  criminal  offenses  within  the 
meaning  of  the  constitutional  provision 
requiring  presentment  or  indictment  by 
a  grand  jury  for  all  criminal  offenses. 
State  r.  Wagener,  74  Minn.  518,  77 
X.  W.  424,  73  Am.  St.  Rep.  369,  42 
L.  R.  A.  749. 

State  Law  Punishing  Delinquent 
Militia    Men.— The    state    may    subject 


delinquent  militia  men  to  a  court  mar- 
tial under  the  state  law.  Houston  v. 
Moore,  5  Wheat.  (U.  S.)  1,  5  L.  ed. 
19,  s.  c,  3  Serg.  &  R.  (Pa.)  169. 

78.  Barrett  v.  Hopkins,  2  McCrary 
129,  7  Fed.  312  (cited  in  Carter  v.  Mc- 
Claughry,  183  U.  S.  365,  22  Sup.  Ct. 
181,  46  L,  ed.  236);  In  re  Bogart,  2 
Sawy.  (U.  S.)  396,  3  Fed.  Cas.  Xo.  1,596; 
In  re  Bird,  2  Sawy.  33,  3  Fed.  Cas. 
Xo.  1,428,  citing  Walker  r.  Morris,  3 
Am.  Jur.    (Mass.)   281. 

Offense  Committed  During  Enlistment 
Punishable  After  Enlistment  Expired. 
Fifth  Amendment.  — //I  re  Bogart,  2 
Sawv.  (L'.  .s.)  396,  3  Fed.  Cas.  No. 
1,596. 

Jurisdiction  After  Discharge.  —  In 
In  re  Bird,  2  Sawy.  33,  3  Fed.  Cas. 
X'o.  1,428,  Judge  Deady  refers  to  the 
case  of  Lord  George  Sackville  reported 
by  Tyler  in  his  treatise  on  courts 
martial,  and  Walker  r.  Morris,  3  Am. 
.Tur.  281,  as  tending  to  sustain  the 
jurisdiction  of  courts  martial  "to  ar- 
rest and  try  the  offender,  as  well  after 
the  discharge  from  service  as  before." 
He  proceeds,  however,  to  say  that  it 
is  not  "absolutely  necessary  to  decide 
that  question  in  this  case"  and  from 
his  statement  of  Walker  v.  Morris  that 
question  was  not  involved  as  the  prose- 
cution was  instituted  before  leaving 
the  service. 

79.  Coleman  r.  Tennessee,  97  U.  S. 
509,    24    L.    ed.    1118. 

Executing  Sentence  Thirteen  Years 
After  Severance  of  Services. — The  court 
in  1878  held  that  a  soldier  convicted 
of  murder  and  sentenced  to  death  by  a 
general  court  martial  in  1865,  but 
whose  sentence  had  not  been  executed, 
might  "be  delivered  up  to  the  mili- 
tary authorities  of  the  United  States, 
to  be  dealt  with  as  required  by  law." 
Coleman  v.  Tennessee,  supra. 
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jurisdiction  of  the  offender  had  not  been  obtained  before  leaving  the 
service.^" 

C.  Consent  to  or  Waiver  of  Jurisdiction.  —  Consent  cannot 
confer  jurisdiction  upon  a  court  martial  all  the  members  of  which 
are  ineligible  to  sit  on  the  trial  of  the  particular  offender,**^  or  where 
the  court  martial  consists  of  less  than  the  minimum  num})er  allowed 
by  law.**-  Nor  does  the  accused  waive  jurisdiction  by  pleading  guilty 
1o  the  offense  charged.**^ 

VI.  METHOD  OF  PROCEDURE. —  A.  General  Statement. 
The  authority  of  courts  martial  is  statutory,  and  the  statute  under 
which  they  proceed  nuist  be  followed  throughout.***  In  tlie  absence  of 
positive  enactment,  courts  martial,  when  duly  organized,  regulate  their 
mode  of  proceedings  by  the  general  usage  and  customs  of  the  military 
service,  or  what  may  not  inaptly  be  called  the  customary  military 
law.*^ 


80.  24  Op.  Att.-Gen.  570.  See  also 
5  Op.  Att.-Gen.  58. 

81.  McClaughry  v.  Deming,  186  U.  S. 
49,    22    Sup.    Ct.    786,    46    L.    ed.    1049. 

Consent  cannot  confer  jurisdiction 
upon  the  court  martial  where  not  le- 
gally constituted.  22  Op.  Att.-Gen. 
137. 

82.  In  re  Learv,  27  Ilun  (X.  Y.) 
564. 

Waiver  of  Eights  as  to  Evidence. 
Though  the  proceedings  of  courts  of 
inquiry  are  only  evidence  before  a 
court  martial  in  cases  other  than  where 
the  punishment  is  dismissal  from  the 
service  or  capital  punishment,  the  court 
martial  is  not  without  jurisdiction  of 
a  cause  in  which  the  sentence  was  dis- 
missal from  the  service,  where  he  was 
required  as  a  condition  precedent  to 
the  calling  of  the  court  martial,  to 
submit  to  the  introduction  of  the  rec- 
ord of  the  testimony  introduced  before 
the  board  of  inquiry,  with  the  right 
to  recall  additional  witnesses,  as  he 
waived  such  right.  Mullan  v.  United 
States,  212  U.  S.  516,  29  Sup.  Ct.  330, 
53  L.  ed.  632. 

83.  Duffield  v.  Smith,  3  Serg.  &  E. 
(Pa.)    590. 

Vontra. — Tt  has  been  held,  however, 
that  by  pleading  guilty,  defendant  ad- 
mits both  jurisdiction  of  the  person 
and  offense.  Vanderheyden  v.  Young, 
11   Johns.   (N.  Y.)   150. 

84.  Kunkle  v.  United  States,  122 
U.  S.  543,  7  Sup.  Ct.  1141,  30  L.  ed. 
1167. 

85.  Smith  V.  Whitney,  116  U.  S. 
167,    6    Sup.    Ct.    570,    29    L.    ed.    601; 


Martin  v.  Mott,  12  Wheat.  (U.  S.) 
19,  35,  6  L.  ed.  537;  Kirkman  v.  Mc- 
Claughry, 160  Fed.  436,  affirming,  152 
Fed.  255. 

"The  principle  of  the  non-interfer- 
ence of  the  courts  of  law  with  the 
procedure  of  courts  martial  is  clear 
and  obvious.  The  groundwork  of  the 
jurisdiction,  and  the  extent  of  the 
powers  of  courts  martial,  are  to  be 
found  in  the  Mutiny  Act  and  the  Ar- 
ticles of  War,  and  upon  all  questions 
arising  upon  these  her  Majesty's 
judges  are  competent  to  decide;  but 
the  Mutiny  Act  and  Articles  of  War 
do  not  alone  constitute  the  military 
code,  for  they  are,  for  the  most  part, 
silent  upon  all  that  relates  to  the  pro- 
cedure of  the  military  tribunals  to  be 
erected  under  them.  Now  this  pro- 
cedure is  founded  upon  the  usages  and 
customs  of  war,  upon  the  regulations 
issued  by  the  Sovereign,  and  upon  old 
practice  in  the  army,  as  to  all  which 
points  common  law  judges  have  no  op- 
portunity, either  from  their  law  books 
or  from  the  course  of  their  experience, 
to  inform  themselves.  It  would  there- 
fore be  most  illogical,  to  say  nothing 
of  the  impediments  to  military  dis- 
cipline which  would  thereby  be  inter- 
posed, to  apply  to  the  procedure  of 
courts  martial  those  rules  which  are 
applicable  to  another  and  different 
course  of  practice."  Smith  v.  Whitney, 
116  U.  S.  167,  178,  6  Sup.  Ct.  570, 
576,  29  L.  ed.  601,  quoting  the  language 
of  Mr.  Justice  Perry  of  the  Supreme 
Court  of  Bombay. 

Military   Law   Clearly   Defined   Sys- 
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B.  Summons.  —  The  order  of  the  officer  convening  the  court  mar- 
tial, designating  the  officers  of  the  court  is  a  summons  within  the 
meaning  of  the  statute.*" 

C.  Service  of  Charge.  —  By  the  army  regulations  a  copy  of  the 
charges  and  specifications  must  be  served  upon  the  accused  within 
eight  days  after  the  arrest,"  but  the  navy  regulations  provide  for  the 
service  of  the  charges  at  the  time  of  the  arrest.**  But  the  term 
"arrest"  refers  to  the  arrest  resulting  from  the  preferring  of  charges, 
by  the  proper  authority,  and  not  to  the  preliminary  arrest,  either  by 
way  of  punishment  to  promote  good  discipline  or  to  await  the  action 
of  a  court  of  inquiry  to  prefer  charges  and  specifications."'*    The  fail- 


tem. — Military  law,  however,  is  as 
clearly  defined  a  system  of  laws  as 
are  the  statute  and  common  laws,  or 
the  statute  and  civil  laws,  prevailing 
in  any  state  of  the  union.  Military 
law  consists  of  the  articles  of  war  en- 
acted by  congress,  the  regulations  and 
instructions  sanctioned  by  tlie  presi- 
dent; the  orders  of  commanding  otB- 
cers;  and  certain  usages  or  customs 
constituting  the  unwritten  or  common 
law  of  the  array.  Ex  parte  Bright,  1 
Utah   145,  14S. 

86.  The  fact  that  the  convening 
officer,  in  another  letter  substitutod 
one  member  for  another  is  immaterial. 
In  re  Crain,  84  Fed.  788,  790. 

87.  Closson  r.  Armes,  7  App.  Cas. 
(D.  C.)  460;  U.  S.  Eev.  St..  §1342;  12 
St.  at  L.,  ch.  200,  p.  395;  Art.  of 
War,  71;  1  Fed.  St.  Anno.  496. 

Army.  —  Informing  Accused  of 
Charges  at  Time  of  Arrest. — While  it 
is  proper  that  a  retired  army  officer 
should,  at  the  time  of  arrest  be  in- 
formed of  the  charges  against  him, 
either  verbally  or  in  the  order  of  ar- 
rest, the  failure  to  do  so  does  not  in- 
validate the  arrest  provided  in  due 
time  thereafter,  that  is,  within  eight 
days  after  the  arrest,  formal  charges 
are  preferred,  and  a  copy  of  the 
charges  served  upon  him  as  required 
by  statute.  Closson  r.  Armes,  7  App. 
Ca<=.   (D.   r.^   4*1<\  47*?. 

Service  Unnecessary  Where  Charges 
Formulated  and  Communicated  Before 
Arrest. — The  service  of  charges  upon 
accused  within  eight  days  after  arrest 
for  trial  is  unnecessary  where  the 
charges  had  already  been  formulated 
and  communicated  to  him  before  his 
arrest.  Closson  r.  Armes,  7  App.  Cas. 
(D.   C.)   4 no. 

New  York. — The    delinquency    court 


of  New  York  has  been  held  not  to 
be  a  court  martial  and  a  copy  of 
charges  and  specifications  need  not  be 
served  as  required  in  courts  martial. 
People  r.  Crane,  125  N.  Y.  535,  26  N.  E. 
736,  reversing  9  N.  Y.  Supp.  670. 

88.  Bishop  r.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L,  ed. 
7S0;  Johnson  f.  Sayre,  158  U.  S.  109, 
15  Sup.  Ct.  773,  39  L.  ed.  914;  In  re 
Crain,  84  Fed.  788;  Smith  r.  United 
States,  36  Ct.  CI.  304;  4  Op.  Att.-Gen. 
410,  413. 

An  entry  on  the  ship's  log  of  the 
charges  is  insufficifiit  to  give  defendant 
notice  of  the  charges.  Smith  r.  United 
States,  36  Ct.  CI.  304. 

Presumptions  as  to  Service  of  Copy 
of  Charges.— Where  the  re.-ord  shows 
that  the  accused,  in  response  to  an 
inquiry  by  the  judge  advocate,  states 
that  he  had  received  a  copy  of  the 
charges  and  specifications  against  him, 
it  will  be  presumed  to  have  been  served 
upon  him  at  the  time  of  his  arrest. 
In  re  Crain.  84  Fed.  788. 

89.  United  States  r.  Smith,  197 
U.  S.  3S6,  25  Sup.  Ct.  489,  49  L,  ed. 
801;  Bishop  v.  United  States,  197  U.  S. 
334,  25  Sup.  Ct.  440,  49  L.  ed.  780; 
Johnson  r.  Sayre,  158  U.  S.  109,  15  Sup. 
Ct.  77.3.  39  L.  ed.  914. 

Service  on  Day  Before  Trial.  — Serv- 
ing a  copy  of  tlie  charges  and  specifica- 
tions on  the  day  before  the  court  mar- 
tial was  ordered  to  convene,  the  day  he 
was  arrested  for  trial  by  the  court 
martial,  is  sufficient,  though  accused 
was  put  under  arrest  at  the  time  of 
the  commission  of  the  offense  as  a 
temporary  precaution  for  the  preserva- 
tion of  good  order  and  further  inquiry, 
and  was  released  and  returned  to  duty 
the  same  day  to  give  time  to  investi- 
gate the  case.    Bishop  r.  United  States, 
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ure  to  comply  with  this  regulation  is  a  jurisdictional  defect,  inquirable 
into  by  the  civil  courts/-'" 

D.  Pleadings.  —  1.  In  General.  —  According  to  military  usage 
and  practice,  the  charge  is  in  effect  divided  into  two  parts,  the  first 
technically  called  the  "charge,"  and  the  second  the  "specification.""^ 
The  charge  proper  designates  the  military  offense  of  which  accused 
is  charged.  The  specification  sets  forth  the  acts  or  omissions  of  the 
accused  which  form  the  legal  constituents  of  the  offense."- 

2.  Particularity.  —  The  pleadings  need  not  possess  the  technical 
nicety  of  an  indictment  at  common  law,"^  courts  martial  being  gov- 
erned by  the  nature  of  the  service,  which  demands  intelligible  pre- 
cision of  language,  but  regards  the  substance  of  things  rather  than 
their  forms;  eschewing  looseness  and  confusion,  but  having  in  view 
that  military  administration  must  be  capable  of  working  in  peace 
and  more  especially  "amid  the  privations  and  the  dangers  of  war. "'■** 
If  the  description  of  the  offense  is  sufficiently  clear  to  inform  the 
accused  of  the  military  offense  for  which  he  is  being  tried  so  as  to 
enable  him  to  prepare  his  defense,  it  is  sufficient."^ 


197  U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780. 

Service  After  Report  of  Board  of 
Inquiry. — This  is  complied  with  by  fur- 
nishing accused  immediately  after  the 
report  of  the  board  of  inquiry  and  the 
ordering  of  a  court  martial  for  the 
trial  and  four  days  before  the  court 
martial  met.  Johnson  v.  Sayre,  158 
U.  S.  109,  15  Sup.  Ct.  773,  39  L.  ed. 
914. 

90.  Smith  v.  United  States,  36  Ct. 
CI.  304  (arrest  for  long  time  without 
filing  charges  and  then  informed  of 
charges  for  first  time  at  trial). 

Contra. — But  In  re  Leary,  27  Hun 
(N.  Y.)  564,  this  is  held  to  be  a  mat- 
ter of  procedure  only,  waived  by  going 
to  trial  without  objection. 

91.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
7  Op.  Att.-Gen.  603. 

The  custom  is  to  present  a  "charge 
in  general  terms,  indicative  of  the  of- 
fense imputed,  as  "desertion,"  "dis- 
obedience of  orders,"  "mutiny,"  or 
"conduct  unbecoming  an  officer  and  a 
gentleman"— and  to  subjoin  a  "speci- 
fication" or  "specifications,"  in  which 
are  set  forth  the  particular  facts  con- 
stituting the  offense  designated  in  the 
"charge."     7  Op.  Att.-Gen.  601. 

92.  Carter  r.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
s.  c,  105  Fed.  614. 

93.  U.     S.— Carter    v.     McClaughry, 
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183  U.  S.  365,  22  Sup.  Ct.  181,  46 
L.  ed.  236;  Smith  v.  Whitney,  116  U.  S. 
167,  6  Sup.  Ct.  570,  29  L.  ed.  601; 
Ex  parte  Henderson,  11  Fed.  Cas.  No. 
6,349;  7  Op.  Att.-Gen.  601,  604.  N.  Y. 
People  r.  Porter,  50  Hun  161,  3  N.  Y. 
Supp.  35,  19  N.  Y.  St.  328.  Eng.— 7n  re 
Poe,  5  B.  &  Ad.  681,  27  E.  C.  L.  153. 

94.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
7   Op.  Att.-Gen.  603. 

95.  Gassoway's  Case,  1  Op.  Att.- 
Gen.   294. 

Reasonable  Clearness  with  Particular- 
ity  of   Time   and   Place   Sufficient. — It 

is  sufficient  that  the  charges  are  in- 
telligently expressed,  with  reasonable 
clearness,  stating  the  time  and  place 
when  the  misconduct  was  alleged  to 
have  occurred.  People  v.  Porter,  50 
Hun  IGl,  3  N.  Y.  Supp.  35. 

Sufficiency  of  Specifications. — A  spe- 
cification of  the  charge  is  good  and 
will  support  the  finding  and  sentence 
upon  it,  with  or  withoiit  descriptive 
designation  of  the  act,  provided  it  ap- 
pears that  the  facts  alleged  and  ap- 
proved constitute,  in  any  point  of  view, 
the  offense  charged.  7  Op.  Att.-Gen. 
601,   605. 

Sufficiency  of  Charge  of  Assault. — In 
re  Stubbs,  133  Fed.  1012,  1014. 

Charging  Fraud  in  Army  Contracts. 
Under  a  statute  making  army  contrac- 
tors amenable  to  courts  martial  for 
fraud   connected  with  "army  or  navy 
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3.  Amendments.  —  Charges  cannot  be  so  amended  after  arraign- 
ment as  to  entirely  obliterate  the  original  specifications  and  insert  new 
ones,  describing  or  setting  forth  offenses  wholly  different  from  those 
originally  described."'* 

4.  Joinder  of  Offenses.  —  In  the  absence  of  statutory  direction 
upon  the  subject  military  usage  and  procedure  not  only  permits  of 
an  indefinite  number  of  offenses  being  charged  and  adjudicated  to- 
gether in  one  proceeding  by  court  martial,'*'  but  the  rule  is  recognized 
that,  whenever  an  officer  has  been  apparently  guilty  of  several  or  many 
offenses,  whether  of  a  similar  character  or  distinct  in  their  nature, 
charges  and  specifications  covering  them  all  should,  if  practicable,  be 
preferred  together,  and  together  brought  to  trial.''* 

E.  Arraignment.  —  If  upon  arraignment  the  prisoner  stands 
nuite  and  refuses  to  plead,  the  court  may  proceed  to  trial  and  judg- 
ment as  if  the  pri.soner  had  i)leaded  not  guilty.''''' 

F.  Time  for  Holding  Trial,  —  While  the  articles  of  war  provide 
for  trial  within  ten  days  after  the  service  of  charges  unless  the 
necessities  of  the  service  prevent  it,  in  which  case  the  trial  must  be 
within  thirty  days,^  the  failure  of  the  military  authorities  to  proceed 
to  try  defendant  within  the  time  limited,  where  it  was  due  to  the 
accused  suing  out  a  writ  of  habeas  corpus,  does  not  oust  the  jurisdiction 
of  the  court  martial.- 

G.  Right  to  Counsel.  —  In  the  absence  of  statute,  it  rests  solely 
in  the  discretion  of  the  court  martial  whether  or  not  the  accused  shall 
be  allowed  counsel.^ 


contracts,"  a  charge  that  defendant  was 
engaged  in  furnishing  supplios  "for 
the  military  service"  is  insutlicient,  as 
the  terms  "army  and  navy"  refer  to 
the  regular  army  and  navy,  as  for  all 
that  appears,  the  supplies  may  have 
been  for  the  "militia."  Ex  parte 
Henderson,  II  Fed.  Cas.  No.  G,349. 

Charging  an  officer  with  inebria- 
tiou,"  thuu;,'b  the  statute  uj^'S  the 
word  "drunkenness,"  is  sutlicient.  1 
Op.  Att.-Gen.  294. 

96.  Et  parte  Henderson,  11  Fed. 
Cas.  No.  6,349. 

97.  Carter  r.  McClanghrv.  183  U.  S. 
36.5.  22  .Sup.  Ct.  ISl,  46  L.  ed.  236; 
Rose  r.  Roberts,  99  Fed.  94S,  40  C.  C. 
A.  199. 

Setting  Out  Same  Acts  in  Specifica- 
tions Under  Different  Charges. — The 
mere  fact  that  certain  acts  of  accused 
are  set  out  in  all  of  the  specifications 
supporting  the  three  charges  does  not 
destroy  the  distinctive  character  of 
the  offenses  charged,  nor  can  it  be  said 
to  be  a  splitting  up  into  several  charges 
of   one   offense,   and    therefore   a   trial 


and  punishment  three  times  for  the 
same  act,  where  the  offenses  are  dis- 
tinct, dependent  upon  different  facts, 
and  requiring  different  proof.  Carter 
r.  McClaughrv,  105  Fed.  614,  aiJirmed, 
183  U.  S.  365,  22  Sup.  Ct.  181,  46 
L.  ed.  236. 

\  Different  charges  of  an  unconnected 
and  incongruous  character  may  be 
joined,  and  tried  in  the  same  trial,  as 
by  military  procedure  all  the  charges 
and    specifications    to    which     a     party 

'  may  be  subjected  should  be  preferred 
together.     22  Op.  Att.-Gen.  589,  595. 

'      98.     Carter  r.  McClaughrv,  183  U.  S. 

:  36.5,    22    Sup.    Ct.    181,   46    L.   ed.    236; 

I  22    Op.    Att.-Gen.    589,    .595. 

!  99.  r.  S.  Rev.  St.,  §1342;  Art.  of 
War,  89;  1  Fed.  St.  Anno.  501. 

1.  Closson  c.  Armes,  7  App.  Cas. 
(D.    C.)    460. 

2.  Closson  r.  Armes,  7  App.  Cas. 
(D.    C.)    460,   481. 

3.  Rathburn  r.  Sawyer,  15  Wend. 
(X.  Y.)  451,  exercise  of  discretion  not 
reviewable. 

But    a   court   martial   has   been   held 
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IT.  Challenges.  —  Whatever  challenge  is  made  must  be  made 
during  the  trial,*  and  the  relevancy  and  validity  thereof  will  be  deter- 
mined by  the  court.^ 

Members  of  the  court  who  are  ineligible  to  sit  should  be  challenged,® 
but  the  court  shall  not  receive  a  challenge  to  more  than  one  member 
at  a  time.'^  But  a  challenge  to  the  whole  court  is  unnecessary  where 
no  member  thereof  is  eligible  to  sit  on  the  trial  of  the  particular 
offender,  as  there  is  no  court  to  hear  and  dispose  of  the  challenge.* 

The  validity  of  the  challenge  is  not  reviewable  in  a  collateral  action.® 

I.  Nature  of  Sessions.  —  ITnless  required  by  statute,  the  sessions 
need  not  be  pu])lic,^°  as  a  provision  requiring  trials  to  be  public  does 
not  extend  to  military  courts.^^ 

When  there  is  a  closed  session  the  judge  advocate  must  withdraw, 
and  when  his  advice  or  assistance  is  required  it  must  be  obtained  in 
open  court. ^- 

J.  Right  to  Jury.  —  The  course  of  their  proceedings  has  always 
been  without  a  jury,  save  so  far  as  the  members  of  the  court  perform 
the  functions  of  both  court  and  jury;"  and  congress,^*  or  a  state 
legislature  may  therefore  provide  for  the  enforcement  of  discipline 
by  courts  martial  without  the  intervention  of  a  jury  even  in  times 
of  peace.^^ 


to  be  a  court  within  the  meaning  of 
a  constitutional  provision  giving  an 
accused  the  right  to  appear  by  counsel 
in  any  court.  People  r.  Van  Allen,  55 
N.  Y.  31,  37.     See  supra,  II. 

4.  Nine  Members  in  Court. — Dev- 
lin's Case,  6  Op.  Att.-Gen,  3G9. 

5.  U.  S.  Eev.  St.,  §1342;  Art.  of 
War,  88;  1  Fed.  St.  Anno.  501. 

For  form  of  challenge,  see  Brooks  v. 
Daniels,  22  Pick.   (Mass.)   498. 

6.  Proceedings  are  not  void  on  this 
account  if  no  challenge  is  made.  15 
Op.  Att.-Gen.  432.  See  also  Keyes  v. 
United  States,  109  U.  S.  336,  3  Sup. 
Ct.  202,  27  L.  ed.  954. 

7.  IT.  S.  Rev.  St.,  §1342;  Art.  of 
War,  88;   1  Fed.  St.  Anno.  501. 

8.  McClaughry  r.  Doming,  186  TJ.  S. 
49,  65,  22  Sup.  Ct.  786,  46  L.  ed.  1049, 
1056. 

9.  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Keyes  v.  United  States,  109  U.  S.  336, 
3  Sup,  Ct.  202,  27  L.  ed.  954. 

That  prosecutor  was  a  member  of 
court  and  a  witness  at  the  trial  is  not 
reviewable  collaterally.  Keyes  v. 
United  States,  supra. 

10.  Eathburn  v.  Sawyer,  15  Wend. 
(N.   Y.)    451. 
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11.  People  r.  Daniell,  6  Lans.  (N.  Y.) 
44,  affirmed,  50  N.  Y.  274. 

12.  27  St.  at  L.,  ch,  272,  p.  278; 
Art.  of  War,  90,  §2;  1  Fed.  St.  Anno. 
501. 

13.  State  V.  Wagener,  74  Minn.  518, 
77  N.  W.  424,  73  Am.  St.  Eep.  369,  42 
L.  R.  A.  749. 

The  right  of  trial  by  jury  is  pre- 
served by  the  constitution  in  those 
cases  only  where  it  existed  theretofore. 
And  it  is  no  objection  that  under  the 
military  code,  such  courts  have  no  jury 
and  do  not  conform  their  proceedings 
to  those  in  ordinary  courts  of  justice. 
State  v.  Wagener,  74  Minn.  518,  77 
N.  W.  424,  73  Am.  St.  Eep.  369,  42 
L.  E.  A.  749. 

14.  Under  the  fifth  amendment  to 
the  United  States  Constitution,  con- 
gress may  provide  for  the  punishment 
of  cases  arising  in  the  army  or  naval 
forces  without  a  jury.  In  re  Bogart,  2 
Sawy.  (U.  S.)  396,  3  Fed.  Cas.  No. 
1,596. 

15.  State  V.  Wagenef,  74  Minn. 
518,  77  N.  W.  424,  93  Am.  St.  Eep. 
369,   42   L.   E.    A.    749. 

This  is  done  in  most  of  the  states. 
In  Missouri,  the  power  of  courts  mar- 
tial in  times  of  peace  is  expressly  lim- 
ited to  discharging  the  accused  from 
the  service.     State  v.  Wagener,  supra. 
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K.  Presence  of  Accused.  —  With  some  qualifications  due  to  the 
nature  of  the  service,  it  is  just  as  improper  for  a  court  martial  to 
proceed  with  the  trial  of  an  accused  person  in  his  absence  as  it  is  in 
other  courts.^*^ 

L.  Testimoxy  of  Accused.  —  The  accused  cannot  be  called  as  a 
witness  unless  upon  his  own  request. ^^ 

^I.  Depositions.  —  Depositions  of  witnesses  residing  beyond  the 
limits  of  the  state,  territory  or  district  in  which  a  court  is  ordered 
to  sit,  if  taken  on  reasonable  notice  to  the  opposite  party  and  duly 
authenticated,  may  be  read  in  evidence  in  cases  not  capital.^" 

N.  Continu.vnces.  —  A  court  martial  for  reasonable  cause  must 
grant  a  continuance  to  either  party  for  such  time  and  as  often  as 
may  appear  to  be  just,  but  if  the  prisoner  be  in  close  confinement,  the 
trial  cannot  be  dehiyed  for  a  period  longer  tlian  sixty  days.^" 

0.  Oaths.  —  The  statute  requires  the  oath  to  be  administered  to 
the  judge  advocate  by  the  president  of  the  court,  and  the  judge  ad- 
vocate is  then  to  administer  the  oath  to  each  member  of  the  court 
martial.-''  "While  it  is  essential  that  the  oath  be  administered  to  the 
judge  advocate,-^  such  objection  cannot  be  raised  on  collateral  attack 
as  it  is  a  mere  irro^Milarity  in  j)roet'dure.--  Nor  will  an  irregularity 
in  the  order  of  administering  the  oaths  as  prescribed  by  the  statute 
render  the  proceedings  void.-' 

On  the-  trial  of  several  persons  by  the  same  court  martial,  it  need 
not  be  re-sworn  after  its  organization  where  the  warrant  for  the  court 
is  special,  and  there  is  a  specification  of  the  persons  to  be  tried  and 
the  charges  made,  accompanying  a  gi'ueral  warrant.-* 

VII.  ARREST  AND  CONFINEMENT.  —  A.  Necessity  for  Ar- 
RE.^T.  —  Tlic  United  States  statutes  provide  for  the  arrest  and  deten- 
tion of  the  accused  to  answer  the  charges  against  him  as  tiie  proper 
and  necessary  steps  preliminary  to  the  trial,-'  though  statutes  in  some 


16.  But  the  sentence  will  not  be  dis- 
turbed because  of  defendant's  absence 
for  one  day,  no  oVjjcction  being  made 
and  the  offense  bein^j  trivial,  punish- 
able bv  fine  onlv.  Weirman  v.  United 
States,"  36  Ct.  CI.  236. 

17.  Act  of  March  16,  1S78;  20  St. 
at  L.,  ch.  37,  p.  30. 

18.  U.  S.  Kev.  St.,  U342;  12  St.  at 
L.,  ch.  75,  p.  736;  Art.  of  War,  91; 
1  Fed.  St.  Anno.  501. 

19.  U.  S.  Rev.  St.,  §1342;  Art.  of 
War,  93;  12  St.  at  L.,  ch.  75,  p.  736; 
1  Fed.  St.  Anno.  502. 

20.  Pollard's  Case,  13  Op.  Att.-Gen. 
374;  U.  S.  Rev.  St.,  §1342;  Art.  of 
War,  84,  85;   1   Fed.  St.  Anno.  500. 

21.  Guthrie's  Case,  3  Op.  Att.-Gen. 
544;   Clark's  Case.  3  Op.  Att.-Gen.  397. 

Wbere  proceedings  do  not  show  the 
oath  was  given,  it   will  be  considered 


that  the  judge  advocate  was  not  sworn 
and  the  proceedings  are  void.  Clark's 
Case,  3  Op.   Att.-Gen.  396. 

22.  Swaim  v.  United  States,  165 
U.  S.  553,  17  Sup.  Ct.  448,  41  L.  ed. 
823. 

23.  13  Op.  Att.-Gen.  374,  judge  ad- 
vocate giving  oath  to  members  before 
taking  oath  himself. 

24-  2  Op.  Att.-Gen.  2^7;  2  Op.  Att.- 
Gen.  460. 

25.  In  re  Corbett,  9  Ben.  274,  6  Fed. 
Cas.  Xo.  3.219;  Closson  r.  Armes,  7 
App.  Cas.  (D.  C.)  460  (Art.  65  of  Rules 
of  War). 

An  accused  army  oflficer  may  be 
placed  under  arrest  and  held  for  trial 
before  formal  charges  in  writing  have 
been  preferrefl  in  due  form,  provided 
service  of  charges  is  made  within  eight 

Vol.  VI 


118 


COURTS  MARTIAL 


states  provide  for  a  summons  only  when  the  punishment  is  merely  a 
fine.-*^  But  the  arrest  is  not  an  essential  preliminary  to  the  military 
trial  where  defendant  voluntarily  comes  in  and  submits  himself  to 
authority  without  formal  arrest  in  the  regular  way.^^ 

B.  Confinement  Before  and  During  Trial.  —  1.  In  General. 
Though  it  is  provided  that  no  officer  or  soldier  shall  be  confined  more 
than  eight  days,  or  until  a  court  martial  can  be  assembled,-"^  this  does 
not  fix  a  period  of  eight  days  as  an  absolute  limit  prior  to  conviction,  as 
it  has  no  application  to  confinement  during  trial  and  awaiting  judg- 
ment, but  refers  to  confinement  preliminary  to  trial  only,-'-* 

When  the  court  martial  takes  cognizance  of  the  charge,  "it  becomes 
the  duty  of  the  commanding  officer  thereafter  to  have  the  accused 
at  all  times  at  hand  to  receive  the  judgment  of  the  court  Avhen  it 
should  be  promulgated,  and  to  that  end  he  is  authorized  by  statute  to 
keep  the  defendant  in  confinement,"^"  and  may  keep  him  confined 
after  conviction  until  the  approval  or  disapproval  of  the  sentence  by 
the  reviewing  authorities.^^ 

2.  Place  of  Confinement.  —  In  the  absence  of  specific  provision  as 
to  the  place  of  confinement  pending  trial,  such  reasonable  means  of 
custody  may  be  used  as  are  available.^- 

VIII.  ACTION  ON  CHARGES.  —  A.  Manner  of  Voting.  —  Mem- 
bers of  a  court  martial  in  giving  their  votes  must  begin  with  the 
youngest  in  commission.^^ 


days  as  required  by  the   army  regula- 
tions.    Closson  r.  Armes,  supra. 

Necessity  for  New  Arrest  When 
Court  Assembles.— If  defendant  has 
been  in  custody  awaiting  trial,  though 
illegally,  there  need  be  no  arrest  upon 
the  assembling  of  the  court  martial. 
In  re  Corbett,  supra. 

Offense  Committed  in  Oiiicer's  Pres- 
ence.— •' '  The  exigencies  of  the  military 
service  imperatively  demand  that,  when 
an  offense  against  the  articles  of  war 
has  been  committed  in  the  presence 
of  a  commanding  officer,  he  should 
have  the  right  immediately  to  place  the 
offender  under  arrest.  Both  the  gen- 
eral commanding  the  army  and  the 
Secretary  of  War  have  this  right." 
Closson  V.  Armes,  7  App.  Cas.  (D.  C.) 
460,  476. 

26.  If  the  statute  requires  a  sum- 
mons before  imposing  a  fine,  a  per- 
sonal summons  is  necessary.  Leaving 
at  defendant's  dwelling  house,  when 
defendant  is  away,  is  not  sufficient. 
Capron  v.  Austin,  7  Johns.  (N.  Y.) 
96. 

27.  Closson  r.  Armes,  7  App.  Cas. 
(D.    C.)    460,    473. 

Irregular  Arrest.— Though  the  arrest 
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was  irregular,  the  defendant  will  not 
be  discharged  before  trial  by  the  court 
martial.  Eeg.  v.  Cuming,  19  Q.  B.  D. 
(Eng.)   13. 

28.  In  re  Corbett,  9  Ben.  (U.  S.) 
274,  6  Fed.  Cas.  No.  3,219;  Hutchins  t\ 
Van   Bokkelen,  34  Me.   126. 

Confinement  for  ten  days  before  the 
trial  is  not  unjustifiable  unless  it  ap- 
pears that  a  court  martial  could  be 
assembled  within  that  period.  Hutchins 
V.  Van  Bokkelen,  34  Me.  126,  131. 

29.  In  re  Corbett,  9  Ben.  (U.  S.) 
274,  6  Fed.  Cas.  No.  3,219. 

30.  In  re  Corbett,  9  Ben.  (U.  S.) 
274,   6  Fed.   Cas.   No.   3,219. 

31.  Vanderhevden  r.  Young,  11 
Johns.    (N.   Y.)  'l.50. 

32.  Place  of  Confinement  as  Inval- 
idating Arrest. — Where  the  military 
authorities  had  the  right  to  arrest  a  re- 
tired officer,  the  fact  that  he  was  taken 
from  his  home  and  confined  in  military 
barracks  belonging  to  the  United  States 
does  not  affect  the  validity  of  the  ar- 
rest so  as  to  justify  the  civil  authori- 
ties in  releasing  him  on  habeas  corpus 
proceedings.  Closson  r.  Armes,  7  App. 
Cas.  (D.  C.)  460. 

33.  U.  S.  Eev.  St.,  §1342;  Art.  of 
War,  95;    ]    Fed.  St.   Anno.  502. 
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B.  Conviction  of  Lesser  Offense.  —  On  the  trial  of  defendant 
for  one  offense,  the  court  martial  may  find  him  guilty  of  a  lesser 
oft'ense.^* 

Filing  Proceedings.  —  The  judge  advocate  or  person  acting  as  such,  at 
any  general  court  martial,  must  with  expedition  forward  the  original 
proceedings  and  sentence  of  the  court  to  the  judge  advocate  general 
of  the  army  in  whose  office  they  must  be  preserved.^^ 

IX.  SENTENCE  AND  PUNISHMENT.  —  A.  Requisites.  —  To 
give  effect  to  the  sentence  of  a  court  martial  it  must  appear  affirma- 
tively and  une(iuivocally  by  the  record  of  its  proceedings  that  it  was 
legally  constituted,  that  it  had  jurisdiction;  that  all  the  statutory 
regulations  governing  its  proceedings  were  complied  with,  and  that 
its  sentences  are  conformable  to  law,^®  as  there  are  no  presumptions 
in  favor  of  their  exercise  of  jurisdiction.^^ 

B.  Extent,  —  1.  In  General.  —  The  sentence  prescribed  under  a 
statute  giving  the  court  martial  discretion  to  fine  or  imprison  or 
impose  such  other  punishment  as  the  court  martial  shall  adjudge,  must 
conform  to  the  custom  or  what  is  usual  in  the  service.^^ 

2.  In  Time  of  Peace.  —  Though  the  acts  of  congress  provide  that 
in  times  of  peace  the  sentence  of  a  court  martial  cannot  be  in  excess 
of  that  prescribed  by  the  president,^'*  the  limitation  can  only  have 


34.  Dynes  v.  TToover,  20  How.  (U.  S.) 
Go,  15  L.  ed.  838  {criticised  in  Pullau 
r.  Kinsinger,  20  Fed.  Cas.  No.  11,463, 
on  trial  for  desertion,  conviction  of 
attempt  to  desert);  Bankhead  v.  United 
States,  20  Ct.  CI.  405  (on  trial  for 
habitual  drunkenness,  conviction  of  spe- 
cific acts  of  drunkenness);  United 
States  V.  Mackenzie,  30  Fed.  Cas.  No. 
18,313. 

35.  V.  S.  Rev.  St.,  §1342;  19  St. 
at  L.,  ch.  102,  p.  310;  Art.  of  War, 
113;  1  Fed.  St.  Anno.  507. 

36.  U.  S.— McClaughry  v.  Deming, 
186  U.  S.  49,  63,  22  Sup.  Ct.  786,  46 
L.  ed.  1049,  1055;  Runkle  r.  United 
States,  122  U.  S.  543,  7  Sup.  Ct.  1141, 
30  L.  ed.  1167;  Dvnes  v.  Hoover,  20 
How.  65,  15  L.  ed.  838,  844;  Hamil- 
ton r.  McClaughry,  136  Fed.  445;  In  re 
Grain,  84  Fed.  788.  Mass.— Brooks  r. 
Adams,  11  Pick.  441.  N.  Y.— Mills  v. 
Martin,  19  Johns.  7.  Pa.— Duffield  v. 
Smith,  3   Serg.  &  E.  590. 

37.  Hamilton  r.  McClaughry,  136 
Fed.  445;  Deming  r.  McClaughry,  113 
Fed.  639,  51    C  C.   A.  349. 

Presumptions  as  to  Sentence.  — "Every 
presumption  must  be  indulged  in  favor 
of  the  judgment  of  the  court  martial. 
If  the  court  martial  could 
legally  have  imposed  a  sentence  in  a 
certain   manner,    it    must   be   presumed 


that  it  imposed  it  in  that  manner." 
Carter  r.  McClaughrv,  105  Fed.  614. 

38.  Sim's  Case,  'l2  Op.  Att.-Gen. 
528,  sentence  of  permanent  disability 
of  dealing  in  naval  supplies  with  the 
government. 

"Any  punishment  which  a  summary 
court  martial  is  authorized  to  inflict 
mav  be  inflicted  by  a  general  court 
martial."  U.  S.  Ke'v.  St.,  §1624;  Art. 
for  Govt,  of  Navy,  35;  1  Fed.  St.  Anno. 
471. 

A  legislature  may  by  enactment  pro- 
vide that  upon  a  fine  being  imposed, 
goods  and  property  of  the  delinquent 
may  be  levied  upon  under  an  execu- 
tion, and  if  the  officer  fail  to  find  suf- 
ficient goods,  that  the  delinquent  might 
be  imprisoned.  People  r.  Daniell,  50 
N.  Y.  274. 

39.  Carter  r.  McClaughrv,  183  U.  S. 
365,   22    Sup.    Ct.    181,    46    L.   ed.    236; 

I  In  re  Stubbs,   133   Fed.   1012. 

"Whenever  by   any   of   the   Articles 

of  War  for  the  government  of  the 
I  Army,  the  punishment  or  conviction  of 

any  military  offen'^e  is  left  to  the  dis- 
I  cretion  of  the  court  martial,  the  pun- 
]  ishment  therefor   shall   not,   in   time   of 

peace,   be    in    excess    of   a    limit   which 

the  President   may  prescribe."     26   St. 

at  L.,  ch.  998,  p.  491;  1  Fed.  St.  Anno. 

510. 
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operation  upon  such  persons  as  he  affirmatively  prescribes.*" 

3.  Death  Penalty.  —  No  person  can  be  sentenced  to  death  except 
by  the  concurrenc  of  two-thirds  of  the  members  of  a  general  court  mar- 
tial, and  in  the  cases  expressly  mentioned  in  the  articles  of  war.*' 

4.  Penitentiary  Sentence.  —  No  one  in  the  army  can  be  punished 
by  imprisonment  in  the  penitentiary  by  the  sentence  of  a  court  mar- 
tial unless  the  offense,  either  by  the  United  States  laws,  or  the  laws 
of  the  state  or  territory  where  committed,  would  be  so  punishable." 
Therefore,  an  offense  not  punishable  by  civil  society  cannot  be  pun- 
ished by  imprisonment  in  the  penitentiary,'*^  and  the  same  is  true 


Under  the  provision  for  limitation 
of  punishment,  the  president  on  Feb- 
ruary 26,  1891,  "made  an  executive 
order  in  limitation  of  punishment, 
which  was  promulgated  to  the  Army 
in  General  Orders  No.  21,  February  27, 
1891,  and  therein  it  was  said:  'In  ac- 
cordance with  an  act  of  Congress  of 
September  27,  1890,  the  following  lim- 
its to  the  punishment  of  enlisted  men, 
together  with  the  accompanying  regula- 
tions, are  established  for  the  govern- 
ment in  time  of  peace  for  all  courts 
martial  and  will  take  effect  thirty  days 
after  this  order.'  This  executive  or- 
der was  amended  by  the  President 
March  20,  1895,  and  again  amended 
March  30,  1898,  and  in  1901.  In 
neither  of  these  executive  orders  were 
its  provisions  extended  to  commissioned 
officers,  and  they  solely  related  to  the 
cases  of  enlisted  men.  It  is  true  that 
clause  938  of  the  army  regulations 
promulgated  October  31,  1895,  provides: 
'Whenever  by  any  of  the  articles  of 
war  punishment  is  left  to  the  discretion 
of  the  court,  it  shall  not,  in  time  of 
peace,  be  in  excess  of  a  limit  which 
the  President  may  prescribe.  The  lim- 
its so  prescribed  are  set  forth  in  the 
Manual  for  Courts  Martial,  published 
by  authority  of  the  Secretary  of  War.' 
But  we  do  not  find  in  the  Manual  any 
attempt  to  extend  the  limitations  to 
others  than  enlisted  men;  and  it  is  evi- 
dent that  a  limit  on  discretion  in  pun- 
ishment to  be  imposed  by  the  President 
can  only  have  siich  operation  as  he 
may  affirmativelv  prescribe."  Carter 
V.  MeClaughry,  183  U.  S.  365,  382,  22 
Sup.  Ct.  181,  46  L.  ed.  236. 

Sentence  Extending  Beyond  Time  of 
Enlistment. — "It  does  not  exceed  its 
jurisdiction  by  sentencing  a  party  to 
suffer  punishment  by  imprisonment  for 
a  term  extending  beyond  the  term  of 
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military  service  for  which  defendant 
enlisted,"  provided  it  is  within  the 
maximum  prescribed  by  the  president. 
In  re  Stubbs,  133  Fed.  "1012. 

40.  Sentencing  Commissioned  Offi- 
cer.— Sentence  Prescribed  for  ' '  Enlisted 
Men"  Only. — A  sentence  upon  a  com- 
missioned officer  in  excess  of  the  maxi- 
mum punishment  fixed  by  the  president, 
under  the  act  of  congress  providing 
the  punishment  in  time  of  peace  shall 
not  be  in  excess  of  that  fixed  by  the 
president,  is  not  beyond  the  power  of 
the  court  martial,  where  the  president's 
order  issued  in  pursuance  thereof  re- 
lated to  "enlisted  men"  only.  Carter 
V.  MeClaughry,  183  U.  S.  365,  22  Sup. 
Ct.  181,  46  L.  ed.  236. 

41.  U.  S.  Eev.  St.,  §1342;  Art.  of 
War,  96;   1  Fed.  St.  Anno.  502. 

42.  Grafton  v.  United  States,  206 
U.  S.  333,  27  Sup.  Ct.  749,  51  L.  ed. 
1084;  Ex  parte  Mason,  105  U.  S.  696, 
26  L.  ed.  1213;  In  re  Brodie,  128  Fed. 
665,  63  C.  C.  A.  419;  In  re  Langan,  123 
Fed.  132;  Ex  parte  Van  Vranken,  47 
Fed.  888;  In  re  Esmond,  5  Mackey 
(D.  C.)    64   (larceny). 

This  does  not  require  confinement  in 
the  penitentiary;  it  merely  restricts 
that  character  of  punishment  to  the 
cases  specified.  Ex  parte  Mason,  105 
U.  S.  696,  700,  26  L.  ed.  1213;  In  re 
Brodie,  128  Fed.  665,  63  C.  C.  A.  419. 

43.  Ex  parte  Mason,  105  U.  S.  696, 
699,  26  L.  ed.  1213. 

"But  when  the  act  charged  as  'con- 
duct to  the  prejudice  of  good  order 
and  military  discipline'  is  actually  a 
crime  against  society  which  is  punish- 
able by  imprisonment  in  the  peniten- 
tiary, ...  a  court  martial  is 
authorized  to  inflict  such  punishment." 
Ex  parte  Mason,  105  U.  S.  696,  26  L. 
ed.    1213,    cited   in    Grafton   v.    United 
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when  the  offense,  though  recognized  by  the  laws  regulating  civil 
society,  is  not  punishable  by  the  civil  courts  by  imprisonment  in  the 
penitentiary."  This  provision,  however,  does  not  prevent  the  pun- 
ishment of  the  offender  in  other  respects  greater  than  the  civil  courts 
could  inflict/^ 

In  the  naval  service  imprisonment  in  the  penitentiary  can  be  im- 
posed by  the  court  martial  only  where  it  could  adjudge  the  punish- 
ment of  death/'' 

An  officer  convicted  of  crimes  punishable  by  imprisonment  in  the 
penitentiary  may  be  so  punished,  though  he  is  dismissed,  and  can  be 
dismissed  though  so  punished.*^ 

5.  Publication  of  Sentence.  —  The  punishment  provided  by  the 
one-hundredth  article  of  war  requiring  that  "when  an  officer  is  dis- 
missed from  the  service  for  cowardice  or  fraud,  the  sentence  further 
shall  direct  that  the  crime,  punishment,  name,  and  place  of  abode 
of  the  delinquent  shall  be  published  in  the  newspapers  must  inevitably 
follow  the  conviction."  The  court  martial  has  no  option  as  to  its 
intiietion.''* 

6.  Fine  or  Imprisonment  With  Dismissal  From  Service.  —  If  the 
statute  in  addition  to  tine  or  imprisonment  provides  for  such  other 
punishment  as  a  court  martial  may  adjudge,  the  court  martial  may 
add  dismissal  from  the  service  to  tine  and  imprisonment,"  and  such 
sentence  is  not  illegal  because  inflicted  after  accused  had  ceased  to  be 
in  the  service.^" 

7.  Upon  Conviction  on  Several  Charges.  —  a.  In  General.  —  The 
rule  established  by  military  usage  is  "that  the  sentence  of  a  court 


States,  206  U.  S.  333,  27  Sup.  Ct.  749, 
51  L.  ed.  1084. 

44.  Ex  parte  Mason,  105  U.  S.  696, 
26  L.  ed.  1213,  cited  in  Grafton  r. 
United  States,  206  U.  S.  333,  27  Sup. 
Ct.    749,   51    L.   ed.    1084. 

45.  Ex  parte  Mason,  105  U.  S.  696, 
26  L.  ed.  1213. 

Dishonorable  Discharge  Added  to  Im- 
prisonment lu  Penitentiary.  — In  addi- 
tion to  imprisonment  in  the  peniten- 
tiary, the  court  martial  may  also  subject 
the  offender  to  dishonorable  discharge 
from  the  service.  Ex  parte  Mason,  105 
U.  S.  696,  26  L.  ed.  1213.  See  also, 
Carter  v.  McClaughry,  183  U.  S.  365, 
22  Sup.  Ct.  181,  46  L.  ed.  236,  251. 

Imprisonment  at  "Hard  Labor." 
The  word  "imprisonment"  in  the  60th 
article  of  war  was  not  used  in  a  tech- 
nical sense,  to  signify  imprisonment 
at  a  military  post  without  hard  labor, 
but  has  a  broader  signification  empow- 
ering the  court  martial  to  inflict  pun- 
ishment "with  hard  labor"  in  a  pen- 
itentiary.    In  re  Langan,  123  Fed.  132. 


See    also   Ex   parte   Van     Vranken,     47 
Fed.  888. 

46.  Ex  parte  Van  Vranken,  47  Fed. 
888. 

47.  Carter  t".  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236, 
251. 

48.  In  re  Carter,  97  Fed.  496. 

49.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236.  See 
supra,  VII,  A,  2. 

50.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236; 
s.  c,  99  Fed.  94S. 

Sentences  of  Dismissal  and  Imprison- 
ment Concurrent. — The  different  pro- 
visions of  the  sentence  take  effect  con- 
currently, while  the  accused  is  under 
the  control  of  the  military  authorities, 
the  dates  of  the  order  of  dismissal,  of 
the  infliction  of  the  fine,  and  of  the 
beginning  of  the  imprisonment  being 
of  the  same  date,  jurisdiction  over  ac- 
cused to  hear  and  determine  gives 
power  to  execute  and  enforce  the  sen- 
tence.      Carter     v.     McClaughry,     183 
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martial  shall  be  in  every  case,  an  entirety;"  that  is  to  say,  that  there 
shall  be  a  single  sentence  covering  all  the  convictions  on  all  the 
charges  and  specifications  upon  which  the  accused  is  found  guilty, 
however  separate  and  distinct  may  be  the  different  offenses  found, 
and  however  different  may  be  the  punishments  called  for  by  the 
offenses.^^  And  the  sentence  is  w^arranted  to  the  extent  that  the 
offenses  upon  which  the  offender  was  found  guilty  are  punishable.^^ 

b.  Effect  of  Partial  Disapproval.  —  A  duly  approved  finding  of 
guilty  on  one  of  several  charges,  a  conviction  upon  which  requires  or 
authorizes  the  sentence  adjudged,  will  give  validity  and  effect  to  such 
sentence,  although  the  similar  findings  on  all  the  other  charges  are 
disapproved  as  not  warranted  by  the  testimony.''^ 

c.  Cumulative  Sentences.  —  It  is  a  well  established  and  long  con- 
tinued practice  to  regard  the  sentences  of  courts  martial  as  cumulative, 
and  to  execute  them  consecutively  one  upon  the  expiration  of  another 
in  the  order  of  their  imposition,^*  irrespective  of  any  direction  in  the 
sentence,^^  and  the  regulations  governing  courts  martial  in  the  army 
and  navy  do  not  change  this  rule/*^ 


U.  S.  365,  22  Sup.  Ct.  ISl,  46  L.  ed. 
236. 

51.  Carter  r.  McClaughry,  183  U.  S. 
365,  393,  22  Sup.  Ct.  181,  46  L.  ed. 
236,  250;  Rose  v.  Roberts,  99  Fed.  948, 
40  C.  C.  A.  199. 

Under  a  statute  providing  for  fine 
"or"  imprisonment,  for  any  of  the  of- 
fenses specified,  the  court  martial  may 
impose  a  sentence  of  fine  "and"  im- 
prisonment of  two  distinct  and  separate 
offenses,  though  they  related  to,  and 
grew  out  of,  the  same  transaction. 
Carter  v.  McClaughry,  183  U.  S.  365, 
22  Sup.  Ct.  181,  46  L.  ed.  236,  where 
the  first  charge  alleged  "a  conspiracy 
to  defraud,"  and  the  second  charge  al- 
leged "causing  false  and  fraudulent 
claims  to  be  made." 

Specifying  in  Sentence  Count  Upon 
Which  Imposed. — Under  the  procedure 
of  courts  martial  it  is  not  required 
to  be  stated  that  a  fine  is  imposed  upon 
one  count,  and  imprisonment  upon  an- 
other count.  Carter  v.  McClaughry, 
105  Fed.   614,   620. 

Three  Punishments  for  Two  Offenses. 
Where  the  third  charge  was  "conduct 
unbecoming  an  officer  and  a  gentle- 
man," the  first  charge  "a  conspiracy 
to  defraud"  and  the  second,  "causing 
false  and  fraudulejit  claims  to  be 
made,"  the  third  charge  was  not  the 
same  as  the  first  and  second,  although 
to  be  guilty  of  the  latter  involved  be- 
ing guilty  of  the  former.  So  a  sen- 
tence   of    dismissal     under     the     third 


charge  was  not  illegal  because  inflict- 
ing a  third  punishment  where  only  two 
offenses  had  been  committed.  Carter 
V.  McClaughry,  183  U.  S.  365,  22  Sup. 
Ct.  181,  46  L.  ed.  236. 

52.  Rose  ex  rel.  Carter  v.  McClaugh- 
ry, 183  U.  S.  365,  22  Sup.  Ct.  181,  46 
L.  ed.  236;  s.  c,  105  Fed.  614,  620; 
Carter  r.  Roberts,  99  Fed.  948,  40  C. 
C.  A.  199. 

53.  Carter  v.  McClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236. 

54.  Kirkman  v.  McClaughry,  160 
Fed.  436,  affirming  152  Fed.  255. 

55.  Direction  in  Sentence  Not  Neces- 
sary To  Make  Cumulative. — "  'Such  is 
the  general  rule  of  the  service'  whether 
or  not  the  court,  in  the  second  sentence, 
may  have  in  terms  specified  that  the 
second  punishment  should  be  additional 
to  the  first;  such  second  punishment 
being  made  cumulative  by  operation  of 
law,  irrespective  of  any  direction  in 
the  sentence."  Kirkman  v.  McClaugh- 
rv,  160  Fed.  436,  affirming  152  Fed. 
255. 

56.  "Paragraphs  977,  and  978  of 
the  Army  Regulations  which  make  the 
date  of  the  order  promulgating  the 
sentence  of  a  court  martial,  or  the  date 
of  the  action  of  the  reviewing  au- 
thority, as  the  case  may  be,  the  date 
when  'a  term  of  confinement'  shall 
begin,  if  the  date  be  not  expressly  fixed 
by  'the  sentence'  "  though  not  with- 
out some  force,  do  not  regulate  the 
dates  from  which  a  confinement  under 
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C.  Failure  To  State  Place  of  Coxfixemext.  —  The  sentence  is 
not  void  though  it  leaves  the  question  whether  confinement  shall  be 
at  a  military  post  or  in  a  penitentiary  to  the  determination  of  the 
reviewing  authority.^" 

D.  Ixcreasixg  Rigor  of  Confinement.  —  A  military  officer,  as 
may  a  civil  officer,  may  increase  the  rigor  of  the  confinement  of  a 
prisoner  at  his  discretion,  according  to  the  disposition  manifested.^* 

E.  Reconsideration  of  Sentence.  —  Courts  martial  have  the 
power  to  reconsider  any  judgment  and  sentence  rendered  by  them 
during  the  term  or  sitting,  and  to  change  the  judgment  even  to  a 
sentence  of  death  where  the  former  imposed    only    imprisonment.^^ 

F.  Approval  of  Sextexce.  —  1.  Necessity.  —  The  effect  and  con- 
clusiveness of  the  action  of  the  court  martial  stands  as  much  upon 
the  reviewing  officer's  approval  and  order  as  upon  the  original  pro- 
ceedings and  sentence  of  the  court ;  all  constitute  an  entire  proceeding 
and  are  to  be  construed  together.^**  The  approval  of  the  sentence  and 
not  of  the  whole  proceeding  is  now  the  prerequisite  to  carrying  the 
sentence  into  execution.''^  Until  approved  by  the  reviewing  authority, 
the  sentence  is  without  effect  and  is  interlocutory  and  inchoate  only.*'^ 
I>ut  when  so  confirmed  it  becomes  final  and  must  be  executed,  unless 
the  offender  is  pardoned."^ 

2.  By  Whom.  —  a.  Army  Courts.  —  (I.)  Convening  Officer.  — As  a 
general  proposition,  the  sentence  of  a  court  martial  cannot  be  carried 
into  execution  until  approved  by  the  officer  convening  the  court  or  by 
the  onieor  commanding  for  the  time  being.®* 

(II.)  Death  Sentence.  —  Sentence  of  a  court  martial  inflicting  the 
death  penalty  cannot  be  carried  into  execution  until  confirmation  by 
the  president,  except  in  eases  of  persons  convicted  in  time  of  war, 
as  spies,  mutineers,  deserters  or  murderers,  and  in  the  cases  of  guerilla 


a  second  sentence  should  be  computed. 
Kirkman  r.  MeClaughry,  160  Fed.  436, 
affirming  152  Fed.  255. 

Paragraph  981  of  the  army  regula- 
tions providing  second  sentences  of 
"soldiers,"  (a  term  usually  applied  to 
enlisted  men,  but  not  otheers)  shall  be 
executed  upon  the  expiration  of  the 
first,  applies  to  both  officers  and  en- 
listed men.  Kirkman  r.  McClaughry, 
160  Fed.  436,  affirming  152  Fed.  255.' 

57.  In  re  Brodie,  128  Fed.  665,  63 
C.   ('.   A.  419. 

Commitment  Unnecessary. — "W  here 
the  sheritf  is  acting  as  the  instrument 
af  a  military  court,  a  commitment  is 
not  necessarv.  McGorrav  v.  Murphy,  80 
Ohio  St.  413,  S8  X.  E.  S=!l. 

58.  Schuneman  v.  Diblee,  14  Johns. 
(X.  Y.)  235. 

59.  ]   Op.  Att.-Gen.  296. 

60.  Jn  re  Esmond,  5  Mackev  (D.  C.) 
64,  70;  5  Op.  Att.-Gen.  508,  511. 


Sentence  as  Recommendation  to  Ee- 
viewing  Authority.— A  court  martial 
acts  only  in  response  to  the  call  of  a 
superior  authority,  and  the  result  of  its 
deliberations  is  somewhat  in  the  nature 
of  a  recommendation  to  that  authority. 
In  re  Brodie,  128  Fed.  665,  63  C.  C.  A. 
419;  Mills  f.  Martin,  19  Johns.  (X,  Y.) 
7. 

61.  Carter  v.  McClaughrv,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed.  236. 

62.  Runkle  r.  United  States,  122 
U.  S.  543,  .555,  7  Sup.  Ct.  1141,  30  L. 
ed.  1167,  reversing  19  Ct.  CI.  396;  Mills 
r.  Martin,  19  Johns.  (X.  Y.)   7,  30. 

63.  Dvnes  v.  Hoover,  20  How.  (U. 
S.)    65,  81,  15  L.  ed.  838. 

64.  Ex  parte  Eeed,  100  U.  S.  13,  25 
L.  ed.  538;  s.  c.,  20  Fed.  Cas.  X"o.  11,- 
636;  11  Op.  Att.-Gen.  251;  Art.  of  War, 
104;  In  re  Esmond,  5  Mackey 
(D.  C.)  64;  Vanderhevden  v.  Young.  11 
Johns.  (X.  Y.)  150. 
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marauders  convicted  in  time  of  war  of  robbery,  burglary,  arson,  rape, 
assault  with  intent  to  commit  rape,  or  of  violation  of  the  laws  and 
customs  of  war.  In  these  excepted  cases  the  sentence  may  be  carried 
into  execution  upon  confirmation  by  the  commanding  general  in  the 
field,  or  by  the  department  commander  as  the  case  may  be,"^ 

(III.)  Dismissal  From  Service  in  Time  of  Peace.  —  In  time  of  peace,  a 
sentence  of  dismissal  from  the  service  of  a  cominissicmed  or  warrant 
officer  does  not  become  operative  until  approved  by  the  president.''** 
It  need  not  also  be  approved  by  the  officer  who  convened  the  court." 

b.  Naval  Courts.  —  The  sentence  of  a  naval  court  martial  held 
within  the  United  States,  when  such  sentence  extends  to  the  infliction 
of  the  death  penalty  or  to  dismissal  of  a  commissioned  or  warrant 
officer,  must  be  approved  by  the  president  of  the  United  States.*** 
In  cases  other  than  these  the  convening  officer  may  approve  the 
sentence."^ 

3.  Sufficiency  of  Approval.  —  The  action  required  here  is  judicial 
in  its  character,  not  administrative,  and  the  i)resident  cannot  dele- 
gate the  power  to  act  to  another  where  the  duty  devolves  upon  him 
to  approve  the  sentence.''" 

"While  the  record  must  affirmatively  show  the  approval  of  the  presi- 
dent in  such  case,'^  the  president's  action  need  not  be  attested  by 


65.  U.  S.  Rev.  St.,  §1342;  13  St. 
at  L.,  ch.  215,  p.  356;  Art.  of  War, 
105;  1  Fed.  St.  Anno.  505. 

66.  Carter  v.  MeClaughry,  183  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  erl.  236; 
United  States  r.  Page,  137  U.  S.  673, 
11  Sup.  Ct.  219,  34  L.  ed.  828;  Runkle 
V.  United  States,  122  U.  S.  543,  7  Sup. 
Ct.  1141,  30  L.  ed.  1167  (oflScer  not  out 
of  service  until  record  shows  such  ap- 
proval); Fletcher  v.  United  States,  26 
Ct.  CI.  541,  affirmed,  United  States  V. 
Fletcher,  148  U.  S.  84,  13  Sup.  Ct.  552, 
37  L.  ed.  378. 

67.  Bishop  1*.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  400,  49  L.  ed. 
780. 

68.  Bishop  V.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  400,  49  L.  ed. 
780;  Dynes  v.  Hoover,  20  How.  (U.  S.) 
65,  81,  15  L.  ed.  838. 

The  acting  master's  mate  is  not   a 

■warrant  officer  of  the  navy  so  as  to  re- 
quire the  president's  approval  of  the 
sentence  dismissing  him  from  the  serv- 
ice, but  it  may  be  approved  by  the 
officer  convening  the  court  martial  (11 
Op.  Att.-Gen.  251).  "Neither  the  presi- 
dent nor  secretary  of  the  navy  has  law- 
ful authority  to  approve  or  disapprove 
the  sentence  in  such  case."  11  Op. 
Att.-Gen.  251. 
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69.  4  Op.  Att.-Gen.  (U.  S.)  444,  445 
(president's  approval  not  required  in 
this  case) ;  5  Op.  Att.-Gen.  508  (secre- 
tary of  navy). 

70.  Runkle  v.  United  States,  122 
U.  S.  543,  7  Sup.  Ct.  1141,  30  L.  ed. 
1167. 

Reason  of  Rule.-^The  act  of  the  ofS- 
cer  who  reviews  the  proceedings  of  the 
court,  w^hether  he  be  the  commander 
of  the  fleet  or  the  president,  and  with- 
out whose  approval  the  sentence  can- 
not be  executed,  is  as  much  a  part  of 
the  judgment,  according  to  law,  as  is 
the  trial  or  the  sentence.  Runkle  V. 
United  States,  122  U.  S.  543,  7  Sup. 
Ct.  1141,  30  L.  ed.  1167,  1170;  15  Op. 
Att.-Gen.  290,  citing  from  11  Op.  Att.- 
Gen.   21. 

71.  Runkle  v.  United  States,  122 
U.  S.  543,  7  Sup.  Ct.  1141,  30  L.  ed. 
1167. 

Order  Showing  President's  Approval 
by  Inference  Only.  — The  order  of  the 
president  approving  the  sentence  "will 
not  be  sufficient  unless  it  is  authen- 
ticated in  a  way  to  show  otherwise 
than  argumentatively  that  it  is  the  re- 
sult of  the  judgment  of  the  president 
himself,  and  that  it  is  not  a  mere  de- 
partmental order  which  might  or  might' 
not  have  attracted  his  personal  atten- 
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his  sign  manual  in  order  to  be  effectual.'-  Since  no  formality  has 
been  prescribed  by  law  for  attesting  the  determination  of  the  president, 
the  attestation  of  such  determination  by  a  written  statement,  signed  by 
the  secretary  of  war,  in  accordance  with  long  usage,  is  sufficient." 
4.  Reviewing  Authorities'  Power  Over  Sentence.  — a.  Of  Presi- 
dent.—The  power  of  the  president  over  the  sentence  is  a  power  over 
the  whole,  and  includes  the  right  to  approve,  reject  or  mitigate  the 


tion.  The  fact  that  the  order  was  his 
own  should  not  be  left  to  inference 
only."  Runkle  v.  United  States,  122 
U.  S.  543,  7  Sup.  Ct.  1141,  30  L.  ed. 
1167,  criticised  in  United  States  v. 
Fletcher,  148  U.  S.  84,  13  Sup.  Ct.  552, 
37  L.  ed.  378,  as  being  unsafe  to  fol- 
low. 

Recital  in  Letter  and  Brief  as 
Showing  Approval. — The  approval  of 
sentence  by  the  president  is  not  only 
shown  by  a  letter  from  the  secretary 
of  the  navy  notifying  accused  of  his 
dismissal  stating  that  the  sentence  had 
been  approved  by  the  president,  but 
is  also  shown  where  his  approval  dis- 
tinctly appears  upon  the  "brief"  of 
the  findings  of  the  court  submitted 
to  him.  Bishop  v.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  400,  49  L.  ed. 
780. 

Insufficient  Order  of  Approval. — An 
order  of  approval  signed  by  the  secre- 
tary of  the  navy  alone,  not  mention- 
ing the  personal  action  of  the  president, 
except  in  remission  of  part  of  the  sen- 
tence, is  not  suflBcient.  There  must 
be  something  having  the  effect  of  an 
affirmative  statement  that  "the  whole 
proceedings"  had  been  laid  before  the 
president  for  action  and  that  he  per- 
sonallv  approved  the  sentence.  Runkle 
V.  United  States,  122  U.  S.  543,  7  Sup. 
Ct.  1141,  30  L.  ed.  1167,  criticized 
in  United  States  r.  Fletcher,  148  U.  S. 
84,  13  Sup.  Ct.  552.  37  L.  ed.  378,  on 
the  ground  that  the  circumstances  of 
the  case  were  so  exceptional  as  to  ren- 
der it  an  unsafe  precedent. 

Certificate  of  Secretary  of  War  Show- 
ing President's  Approval. — Though  the 
endorsement  on  the  record  of  the  pro- 
ceedings does  not  say  that  the  proceed- 
ings were  submitted  to  the  president, 
it  only  stating  that  they  "had  been 
forwarded  to  the  secretary  of  war  for 
the  action  of  the  president"  and  "that 
the  proceedings,  findings  and  sentence 
are    approved,"    and    the    direction    of 


the  execution  of  the  sentence,  which 
approval  and  sentence  could  only  ema- 
nate from  the  president,  the  conclusion 
follows  that  the  action  taken  was  the 
action  of  the  president.  United  States 
V.  Fletcher,  148  U.  S.  84,  13  Sup.  Ct. 
552,  37  L.  ed.  378;  Ide  v.  United 
States,  150  U.  S.  517,  14  Sup.  Ct.  188, 
37  L.  ed.  1166. 

72.  United  States  v.  Fletcher,  148 
U.  S.  84,  89,  13  Sup.  Ct.  552,  37  L.  ed. 
378  (distinguishing  Eunkle  v.  United 
States,  122  U.  S.  543,  7  Sup.  Ct.  1141, 
30  L.  ed.  1167,  a  case  of  conflicting  pre- 
sumptions); United  States  v.  Page,  137 
U.  S.  673,  11  Sup.  Ct.  219,  34  L.  ed. 
828;   15  Op.  Att.-Gen.  290,  296. 

Authenticating  Remission  of  Part  of 
Sentence. — The  act  of  the  [.resident  re- 
mitting a  part  of  a  court  martial  sen- 
tence may  be  authenticated  in  the  same 
way  in  which  the  act  confirming  the 
sentence  can  be  done.  15  Op.  Att.-Gen. 
290,   297. 

73.  United  States  v.  Page,  137  U.  S. 
673,   11   Sup.   Ct.   219,   34    L.   ed.   828. 

Presumption  as  to  President's  Ap- 
proval.— "Where  the  record  discloses 
that  the  proceedings  have  been  laid 
before  the  president  for  his  orders  in 
the  case,  the  orders  subsequently  is- 
sued thereon  are  presumed  to  be  his, 
and  not  those  of  the  Secretary  by  whom 
thev  are  authenticated."  United 
Sta'tes  r.  Page,  137  U.  S.  673,  11  Sup. 
Ct.   219,  34   L.  ed.  828. 

In  Eunkle  r.  United  States,  122  U.  S. 
543,  7  Sup.  Ct.  114,  30  L.  ed.  1167, 
the  record  failed  to  show  the  vital  fact 
of  submission  of  the  proceedings  to 
the  president. 

Presumption  of  Approval  from  Re- 
mission of  Part  of  Sentence.— The  or- 
der of  approval  by  the  president  can- 
not be  presumed  upon  the  strength  of 
an  inference  drawn  from  the  remission 
of  part  of  the  sentence.  Runkle  v. 
United  States.  122  U.  S.  543,  7  Sup.  Ct. 
114,  30  L.  ed.  1167. 
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sentence.'*  And  he  may  pardon  the  offender,"  or  send  the  proceed- 
ings back  to  the  court  martial  for  revision^"  He  may  also  order  a 
new  trial  for  the  improper  exclusion  of  evidence.^^  But  he  cannot 
make  the  sentence  more  severe/^  nor  substitute  another  punishment 
for  the  punishment  imposed  by  the  court  martial." 

b.  Otlicr  Officers.  —  No  sentence  of  a  court  martial  can  be  carried 
out  until  the  same  be  approved  by  the  officer  ordering  the  court,  or 
by  the  officer  in  conmiand  for  the  time  being.^'' 

The  officer  authorized  to  convene  the  court  martial  has  power  on 
revision  of  the  proceedings  to  remit  or  mitigate  the  sentence  of  any 
court  which  he  may  approve  or  confirm,^^  but  he  cannot  commute 
the  sentence.'*^  He  may  send  the  proceedings  and  sentence  back  for 
review  before  the  dissolution  of  the  court,^'^  but  he  cannot  compel  the 
court  to  change  its  sentence.^*    A  more  severe  sentence  imposed  upon 


74.  Whistler's  Case,  2  Op.  Att.-Gen. 
286;  Swaim  r.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823. 

Ratifying  Executed  Sentence. — Sen- 
tence carried  into  effect  witliout  ap- 
proval of  president  may  be  given 
validity  by   a  subsequent   confirmation. 

16  Op.  Att.-Gen.  298. 

75.  Pardon  and  Reappointment. — 11 
Op.  Att.-Gen.  19. 

Where  the  sentence  was  dismissal 
from  the  service  and  disqualification 
from  holding  any  office  of  profit  or 
trust  under  the  government  of  the 
United  States,  after  approval  and  dis- 
missal from  the  service  the  president 
cannot  set  aside  the  findings  and  sen- 
tence and  nominate  the  offender  to  the 
senate  for  restoration  to  his  former 
rank.     17  Op.  Att.-Gen.  297. 

76.  Swaim  v.  United  States,  165 
U.  S.  553,  17  Sup.  Ct.  448,  41  L.  ed. 
823. 

77.  Hall 's  Case,  1  Op.  Att.-Gen.  233. 

78.  Swaim  v.  United  States,  165 
U.  S.  553,  17  Sup.  Ct.  448,  41  L.  ed. 
823;  s.  c,  28  Ct.  CI.  173. 

May  Urge  More  Severe  Sentence. 
Swaim  v.  United  States,  165  U.  S.  553, 

17  Sup.    Ct.    448,   41    L.    ed.    823,    sent 
back  twice. 

79.  Ramsey's  Case,  4  Op.  Att.-Gen. 
(U.  S.)   444,  suspension  of  pay. 

80.  U.  S.  Eev.  St.,  §1342;  27  St.  at 
L.,  277;  Art.  of  War,  104;  1  Fed.  St. 
Anno.  504. 

81.  Mullan  v.  United  States,  212 
U.  S.  516,  29  Sup.  Ct.  330,  53  L.  ed. 
632;  Whistler's  Case,  2  Op.  Att.-Gen. 
286. 

Reducing  the  sentence  dismissing  an 
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officer  from  the  service  to  reduction  in 
rank  and  duty  for  a  term  of  years  with 
half  pay  is  a  mitigation  thereof.  Mul- 
lan V.  United  States,  212  U.  S.  516,  29 
Sup.  Ct.  330,  53  L.  ed.  632. 

82.  Mullan  v.  United  States,  212 
U.  S.  516,  29  Sup.  Ct.  330,  53  L.  ed. 
632;   6  Op.  Att.-Gen.  123. 

The  president,  however,  may  commute 
the  sentence  should  he  so  desire.  Mul- 
lan v.  United  States,  42  Ct.  CI.  157, 
affirmed  in  212  U.  S.  516,  29  Sup.  Ct. 
330,  53  L.  ed.  632,  where,  however,  the 
point  was  not  decided. 

83.  Smith  V.  Whitney,  116  U.  S. 
167,  6  Sup.  Ct.  570,  29  L.  ed.  601; 
Ex  parte  Reed,  100  U.  S.  13,  25  L.  ed. 
538. 

Need  Not  Send  Back  for  Revision 
Where  Some  Specifications  Disapproved. 
But  though  the  president  disapproves 
the  findings  of  guilty  of  some  of  the 
specifications  under  some  charges,  and 
approved  findings  of  guilty  of  a  speci- 
fication under  each  charge,  and  of  the 
findings  of  guilty  on  all  the  charges, 
and  approved  the  sentence,  the  sentence 
is  valid.  It  is  not  to  be  assumed  "that 
if  the  court  martial  had  acquitted  on 
the  disapproved  findings,  .  .  .  the 
sentence  would  have  been  less  severe, 
and  therefore  the  President  should  have 
sent  the  case  back  or  mitigated  the 
punishment,  and  that,  because  he  did 
not,  the  punishment  must  be  conclusive- 
ly regarded  as  increased."  Carter  ?'. 
McClaughry,  183  U.  S.  365,  22  Sup.  Ct. 
181,  46  L.  ed.  236. 

84.  Cannot  enlarge  measure  of  pun- 
ishment directly  or  indirectly.  Ex  parte 
Reed,  lOro  U.  S.  13,  25  L.  ed.  538. 
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his  recommendation  is  not  void  so  as  to  be  reviewable  on  collateral 
attack.*^ 

5.  Effect  of  Approval  or  Disapproval.  —  A  sentence  approved  by 
the  proper  authority  is  final  and  cannot  be  revised.***  And  this  rule 
is  not  confined  to  cases  in  which  by  the  articles  of  war,  the  sentence 
of  the  court  is  required  to  be  approved  by  the  president,'*^  even  though 
the  proceedings  were  irregular,***  except  for  suggestion  of  absolute 
nullity  in  the  proceedings."*^ 

The  disapproval  by  the  reviewing  authority  of  the  proceedings, 
findings-  and  sentence  of  a  court  martial  dismissing  an  officer  from 
the  service  and  directing  his  release  and  restoration  to  duty  is  an 
acquittal  by  the  court  martial.'-*" 

6.  Right  to  Copy  of  Sentence.  —  One  tried  by  a  general  court 
martial  is  entitled  upon  demand  made  by  himself  or  by  any  person  on 
his  behalf  to  a  copy  of  the  proceedings  and  sentence  of  such  court.®^ 

X.  LIMITATION  OF  PROSECUTION.  —  A.  Ix  General.  —  The 
articles  of  war  provide  that  there  can  be  no  prosecution  for  any 
offense  committed  more  than  two  years  before  the  issuance  of  the 
order  for  the  trial,  unless  by  reason  of  defendant  absenting  himself 
or  for  some  other  manifest  impediment,  the  defendant  was  not  amen- 
able to  justice  within  the  period.''-    This  provision  is  applicable  to  all 


85.  Ex  parte  Reed,  100  U.  S.  1.3,  25 
L.  ed.  538,  naval  officer  returning  pro- 
ceedings urging  severer  sentence. 

86.  Eunkle  v.  United  States,  122 
U.  S.  543,  7  Sup.  Ct.  1141,  30  L.  ed. 
1167,  affirming  19  Ct.  CI.  396;  Dynes  r. 
Hoover,  20  How.  (U.  S.)  6.5,  s'L.  ed. 
838;  Wooley  r.  United  States,  20  L. 
E.  631;  19  Op.  Att.-Gen.  106;  Porter's 
Case,  IS  Op.  Att.-Gen.  21;  Ryan's  Case, 
10  Op.  Att.-Gen.  64;  4  Op.  Att.-Gen. 
170,  274;  Whitney's  Case,  4  Op.  Att.- 
Gen.  274;  Howe's  Case.  6  Op.  Att.-Gen. 
206;  17  Op.  Att.-Gen.  297. 

Power  to  Eevoke  Approval.— If  the 
sentence  has  been  approved  by  the 
president  dismissing  a  soldier  from  the 
service,  it  is  not  revocable  after  it  has 
been  consummated  by  dismissal  for  the 
president's  approval  is  a  judicial  act, 
the  president  may  pardon  the  offender, 
however,  but  this  does  not  restore  him 
to  the  service.     11  Op.  Att.-Gen.  19. 

The  president  cannot  annul  or  re- 
voke the  approval  of  a  sentence  by  his 
predecessor.  Howe's  Case,  6  Op.  Att.- 
Gen.  562;  Evan's  Case,  10  Op.  Att.- 
Gen.  64;  Eunkle  r.  United  States,  19 
Ct.  CI.  396. 

Pardon  or  Mitigation  of  Sentence 
After  Approval. — The  reviewing  author- 
ity cannot  pardon  or  mitigate  the  sen- 


tence   after    approval    by    him    of    the 
sentence.     19  Op.  Att.-Gen.  106. 

Effect  of  Disapproval  After  Ap- 
proval.— The  president 's  order  revok- 
ing his  approval  of  a  sentence  of  dis- 
missal from  the  service  does  not  re- 
store the  offender  to  the  service,  but 
may  be  a  constructive  pardon.  Van- 
derslice  v.  United  States,  19  Ct.  CI. 
480. 

87.  18  Op.  Att.-Gen.  21;  15  Op. 
Att.-Gen.  290;  Eyan's  Case,  10  Op.  Att.- 
Gen.  64;  Howe's  Case,  6  Op.  Att.-Gen. 
514. 

Whitney's  Case,  4  Op.  Att.-Gen. 


Devlin's   Case,    6   Op.    Att.-Gen. 


88 

274. 

89 

369. 

90.  13  Op.  Att.-Gen.  459.  See  also 
26   Op.   Att.-Gen.   239. 

91.  U.  S.  Rev.  St.,  §1342;  Art.  of 
War,  114;   1  Fed.  St.  Anno.  .507. 

92.  Ex  parte  Townsend,  133  Fed.  74; 
In  re  Cadwallader,  127  Fed.  881;  In  re 
Zimmerman,  30  Fed.  176;  In  re  Davison, 
4  Fed.  507;  Harris's  Case,  14  Op.  Att.- 
Gen.  265;  9  Op.  Att.-Gen.  181;  6  Op. 
Att.-Gen.   239;    1   Op.   Att.-Gen.   3S3. 

Absence  from  the  United  States. 
7/i  re  Davison,  4  Fed.  507. 

"The  'other  manifest  impediments* 
referred     ...     to  are  such  impedi- 
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offenses  cognizable  by  courts  martial,''^  except  desertion.^* 

B.  Waiver.  —  Formerly  it  was  bold  tbat  the  limitation  prescribed 
was  an  absolute  bar  to  the  jurisdiction  of  the  court  martial,  and  de- 
fendant could  not  waive  it  or  consent  to  trial  by  court  martial  where 
the  offense  was  barred  by  the  statute,^^  but  it  is  well  settled  now  that 
the  statute  of  limitations  is  a  matter  of  defense,  which  must  be 
investigated  and  determined  in  the  exercise  of  jurisdiction,  and  not 
matter  upon  which  the  jurisdiction  to  hear  and  determine  the  charge 
depends,  and  cannot  be  reviewed  by  the  civil  courts.®^ 

XI.  FORMER  JEOPARDY.  —  A.  When  First  Trial  by  Court 
IMartial,  —  A  regulation  that  no  further  proceedings  are  to  be  taken 
against  one  who  has  been  punished  for  the  offense"'  does  not  apply 
to  suspension  from  duty  intended  not  as  a  punishment,  but  as  a 
reasonable  precaution  for  the  maintenance  of  good  order  and  dis- 
cipline aboard  ship."*  But  where  the  trial  was  by  a  tribunal  legally 
incompetent  to  try  defendant  he  may  be  put  on  trial  again."" 

The  provision  as  to  second  trials  is  borrowed  from  the  common  law 
and  does  not  bar  second  trials  on  defendant's  own  motion.^ 

B.  First  Trial  by  Civil  Court.  —  A  trial  by  the  civil  authorities 
is  not  a  bar  to  a  trial  by  court  martial  for  the    military    offense.^ 


ments  only  as  operate  to  prevent  the 
military  court  from  exercising  its  jur- 
isdiction over  him;  as,  for  instance, 
his  being  continuously  a  prisoner  in 
the  hands  of  the  enemy,  or  of  his  be- 
ing a  prisoner  under  sentence  of  a 
civil  court  for  crime,  and  the  like." 
In  re  Davison,  4  Fed.  507.  See  also, 
1  Op.  Att.-Gen.  383,  13  Op.  Att.-Gen. 
462. 

Concealing  the  offense  is  not  a  mani- 
fest impediment.  Harris's  Case,  14  Op. 
Att.-Gen.  265,  14  Op.  Att.-Gen.  52. 

That  civil  proceedings  delayed  trial 
is  not  within  statute.  Closson  r.  Amies, 
7  App.  Gas.  (D.  C.)  460;  Howe's  Case, 
6  Op.   Att.-Gen.  506,  511. 

93.  14  Op.  Att.-Gen.  52;  In  re 
Davison,  4  Fed.  507,  510. 

94.  Desertion.  —  Formerly  desertion 
was  barred  by  this  provision  (//;.  re 
Cadwallader,  127  Fed.  881;  In  re  Zim- 
merman, 30  Fed.  176;  In  re  Davison,  4 
Fed.  507);  but  by  U.  S.  Eev.  St.  26 
St.  at  L.  54,  a  prosecution  for  desertion 
in  time  of  peace  is  barred  within  two 
years  from  expiration  of  term  of  en- 
listment {Ex  parte  Townsend,  133  Fed. 
74;  Lunenburg  v.  Shirley,  132  Mass. 
498),  where  a  soldier  enlisted  for  three 
years  and  immediately  deserted  and 
was  apprehended  five  years  later,  he 
could  not  be  tried  by  reason  of  the 
statute.     13  Op.  Att.-Gen.  462. 
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95.  16  Op.  Att.-Gen.  173;  6  Op.  Att.- 
Gen.  239;   1  Op.  Att.-Gen.  386. 

96.  Ex  parte  Townsend,  133  Fed.  74; 
7ft  re  Zimmerman,  30  Fed.  176;  In  re 
Davison,  21  Fed.  618;  In  re  White,  17 
Fed.  723;  In  re  Bogart,  2  Sawy.  (U.  S.) 
396,  3  Fed.  Cas.  No.  1,596. 

97.  Bishop  f.  United  States,  197 
U.  S.  334,  25  Sup.  Ct.  440,  49  L.  ed. 
780. 

Arrest  Without  Trial. — An  arrest  and 
discharge  without  a  trial  is  not  a  bar. 
1   Op.    Att.-Gen.    294. 

98.  Bishop  V.  United  States,  197 
U.  S.  334,  337,  25  Sup.  Ct.  798,  49  L. 
ed.  780,  suspension  from  morning  until 
evening  for  drunkenness  and  neglect  of 
duty,  and  reinstatement  "to  await  an 
opportunity  for  time  to  investigate  the 
case." 

Private  reprimand  by  the  commander 
of  an  officer  for  neglect  of  duty  in 
accordance  with  the  recommendation  of 
a  court  of  inquiry,  is  not  such  punish- 
ment as  precludes  another  trial  for  the 
offense.     25  Op.  Att.-Gen.   623. 

99.  In  re  Bird,  2  Sawy,  33,  3  Fed. 
Cas.   No.   1,428;   3   Op.   Att.-Gen.   397. 

1.  1   Op.   Att.-Gen.  233. 

2.  In  re  Stubbs,  133  Fed.  1012  (ac- 
quittal of  homicide);  In  re  Esmond,  5 
Mackey  (D.  C.)  64  (acquittal  of  lar- 
ceny). 

A  person  may  be  convicted  and  sen- 
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XII.  REVIEW.  —  A.  By  CniL  Courts.  —  Courts  martial  are 
lawful  tribunals,  with  authority  to  finally  determine  any  case  over 
which  they  have  jurisdiction,  and  their  proceedings,  when  confirmed 
as  provided,  are  not  open  to  review  by  the  civil  tribunals,  except  for 
the  purpose  of  ascertaining  whether  the  military  court  had  jurisdiction 
of  the  person  and  subject-matter,  and,  whether,  though  having  such 
jurisdiction,   it   exceeded  its  powers  in    the    sentence    pronounced.^ 


tenced  upon  conviction  of  "conduct 
unbecoming  an  oflicer  and  a  gentle- 
man," though  the  same  course  of  con- 
duct may  constitute  an  offense  else- 
where provided  for,  and  he  has  been 
sentenced  for  the  latter  offense.  In  re 
Carter,  97  Fed.  496. 

Trial  by  Court  Martial  as  Bar  to  Civil 
Prosecution. — But  trial  by  court  mar- 
tial is  a  bar  to  a  prosecution  therefor 
by  the  civil  courts.  United  States  r. 
Grafton,  206  U.  S.  333,  27  Sup.  Ct.  749, 
51   L.   ed.   1084. 

3.  IT.  S.— Grafton  v.  United  States, 
206  U.  S.  333,  27  Sup.  Ct.  749,  51  L.  ed. 
1084;  Carter  v.  McClaughry,  183  U.  S. 
365,  380,  22  Sup.  Ct.  181,  46  L.  ed. 
236,  242;  Carter  r.  Roberts,  177  U.  S. 
496,  20  Sup.  Ct.  713,  44  L,  ed.  861; 
Johnson  v.  Sayre,  158  U.  S.  109,  15 
Sup.  Ct,  773,  39  L.  ed.  914;  Smith  v. 
Whitney,  116  U.  S.  167,  6  Sup.  Ct.  570, 
29  L.  ed.  601;  Kurtz  r.  Moffitt,  115 
U.  S.  4S7,  6  Sup.  Ct.  148,  29  L.  ed. 
458;  Wales  r.  Whitnev,  114  U.  S.  564, 
5  Sup.  Ct.  1050,  29  L.  ed.  277;  Keves 
f.  United  States,  109  U.  S.  336,  3  Sup. 
Ct.  202,  27  L.  ed.  277;  Ex  parte  Mason, 
105  U.  S.  696,  26  L.  ed.  1213;  Dynes 
f.  Hoover,  20  How.  65,  84,  15  L.  ed. 
838;  United  States  r.  Praeger,  149  Fed. 
474;  In  re  Crain,  84  Fed.  788.  D.  C. 
In  re  Esmond,  5  Mackey  64.  Mass. 
Washburn  v.  Phillips.  2  Mete.  296. 
N.  D. — State  ex  rel.  Poole  r.  Nuchols, 
18  N.  D.  233,  119  N.  W.  632,  20  L. 
E.  A.  (N.  S.)  413,  and  annotation. 
Ohio. — McGorrav  r.  Murphv,  SO  Ohio 
St.  413,  88  N. 'e.  881.  Pa.-Com.  r. 
McClean,  2  Pars.  Eq.  Cas.  367.  Vt. 
Brown  r.  Wadsworth,  15  Vt.  170,  40 
Am.  Dec.  674.  Eng. — In  re  Mansergh, 
1  Best  &  S.  400,  101  E.  C.  L.  400. 

The  validity  of  its  .iudgments  are 
conditional  by  these  indispensable  pre- 
requisites: "(1)  That  it  was  convened 
by  an  officer  empowered  by  the  statutes 
to  call  it;  (2)  that  the  oflScers  whom 
he  commanded  to  sit  upon  it  were  of 
those  whom  he  was  authorized  by  the 
articles  of  war  to  detail  for  that  pur- 


pose; (3)  that  the  court  thus  consti- 
tuted was  invested  by  the  acts  of  con- 
gress with  power  to  try  the  person 
and  the  offense  charged;  and  (4)  that 
its  sentence  was  in  accordance  with 
the  Revised  Statutes.  The  absence  of 
any  of  these  indispensable  conditions 
renders  the  judgment  and  sentence  of 
a  court  martial  coram  non  judice,  and 
absolutely  void,  because  such  a  .i"<ig" 
ment  and  sentence  is  rendered  without 
authority  of  law  and  without  jurisdic- 
tion." Deming  v.  McClaughry,  113 
Fed.  639,  650,  51  C.  C.  A.  349. 

Courts  martial  form  no  part  of  the 
judicial  system  of  the  United  States, 
and  their  proceedings  within  the  limits 
of  their  jurisdiction  cannot  be  con- 
trolled or  revised  by  civil  courts.  Kurtz 
r.  Moffitt,  115  U.  S.  487,  6  Sup.  Ct. 
148,  29  L.  ed.  458. 

Court  Martial  Without  Jurisdiction 
Over  Civilian. — The  decision  of  the 
court  martial  that  certain  questions 
asked  a  civilian  testifying  before  it, 
and  which  he  refused  to  testify  be- 
cause tending  to  incriminate  him,  is 
not  conclusive  on  the  civil  courts  as 
to  the  civilian  being  in  contempt  of 
the  court  martial  as  the  court  martial 
has  no  jurisdiction  over  a  civilian. 
United  States  f.  Praeger,  149  Fed.  474. 

"But  neither  the  Supreme  Court  of 
the  District  nor  this  court  has  any  ap- 
pellate jurisdiction  over  the  naval 
court-martial,  nor  over  offenses  which 
such  a  court  has  power  to  try.  Neither 
of  these  courts  is  authorized  to  inter- 
fere with  it  in  the  performance  of  its 
duty,  by  way  of  a  writ  of  prohibition  or 
any  order  of  that  nature.  The  civil  courts 
can  relieve  a  person  from  imprisonment 
under  order  of  such  court  only  by  writ 
of  habeas  corpus,  and  then  only  when 
it  is  made  apparent  that  it  proceeds 
without  jurisdiction.  If  there  is  no 
restraint,  there  is  no  right  in  the  civil 
court  to  interfere.  Its  power  then  ex- 
tends no  further  than  to  release  the 
prisoner.  It  cannot  remit  a  fine,  or 
restore  to  an  office,  or  reverse  the  judg- 
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Courts  martial  are  courts  of  limited  and  special  jurisdiction  whose 
judgments  may  be  collaterally  attacked,*  but  its  proceedings  cannot  be 
collaterally  impeached  for  any  mere  error  or  irregularity  in  procedure 
committed  within  the  sphere  of  its  authority.^ 

Habeas  Corpus.  —  A  civil  court  may  issue  a  writ  of  haheas  corpus 
to  a  court  martial,^  and  upon  the  hearing  thereof  inquire  as  to  whether 


ment  of  the  military  court.  Whatever 
effect  the  decision  of  the  court  may 
have  on  the  proceedings,  orders  or  judg- 
ments of  the  military  court,  is  inci- 
dental to  the  order  releasing  the  pris- 
oner. Of  course  if  there  is  no  pris- 
oner to  release,  if  there  is  no  custody 
to  be  discharged,  if  there  is  no  such 
restraint  as  requires  relief,  then  the 
civil  court  has  no  power  to  interfere 
with  the  military  court  or  other 
tribunal  over  which  it  has  by  law 
no  appellate  iurisdiction."  Wales  v. 
Whitnev,  114  U.  S.  564,  5  Sup.  Ct.  1050, 
29  L.  ed.  277. 

Beason  of  Non-interference  of  Courts 
of  Law. — "Of  questions,  not  depend- 
ing upon  the  construction  of  the  stat- 
utes, but  upon  unwritten  law  or  usage, 
within  the  jurisdiction  of  courts  mar- 
tial, military  or  naval  officers,  from 
their  training  and  experience  in  the 
service,  are  more  competent  judges  than 
the  courts  of  common  law."  Smith 
r.  Whitney,  116  U.  S.  167,  6  Sup.  Ct. 
570,  29  L.'  ed.  601. 

Lack  of  Evidence. — If  there  was  any 
evidence  in  support  of  the  charge,  the 
civil  courts  will  not  disturb  the  de- 
cision of  the  court  martial  on  cer- 
tiorari, but  it  is  otherwise  where  there 
is'  no  legal  evidence  whatever  to  sup- 
port the  charge.  People  v.  Townsend, 
10  Abb.  N.  C:;   (N.  Y.)    169. 

Where  the  court  martial  has  no  juris- 
diction of  the  prosecution  and  defend- 
ant has  objected  to  its  jurisdiction  at 
the  outset  and  has  no  other  remedy, 
refusal  to  grant  a  writ  of  prohibition 
to  the  defendant,  where  all  the  pro- 
ceedings appear  of  record  may  be  re- 
viewed on  error.  But  the  court  said 
that  even  if  it  had  authority  to  grant 
a  writ  of  prohibition  (a  question  not 
decided)  it  would  not  do  so  unless  it 
clearly  appeared  the  court  martial  was 
about  to  exceed  its  jurisdiction.  Smith 
v.  Whitney,  116  U.  S.  167,  6  Sup.  St. 
570,  29  L.  ed.  601. 

4.  Ex  parte  Watkins,  3  Pet.  (U.  S.) 
193,  207,  7  L.  ed.  650;  Wise  r.  Withers, 
3  Cranch  (U.  S.)   331,  2  L.  ed.  457. 
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5.  Mnllan  v.  United  States,  212 
U.  S.  516,  29  Sup.  Ct.  330,  53  L.  ed. 
632;  Swaim  v.  United  States,  165  U.  S. 
553,  17  Sup.  Ct.  448,  41  L.  ed.  823; 
Ide  r.  United  States,  150  U.  S.  517,  14 
Sup.  Ct.  188,  37  L.  ed.  1166;  United 
States  V.  Fletcher,  148  U.  S.  84,  13 
Sup.  Ct.  552,  37  L.  ed.  378;  Keyes  v. 
United  States,  109  U.  S.  336,  3  Sup. 
Ct.  202,  27  L.  ed.  954;  Ex  varte  Reed, 
100  U.  S.  13,  25  L.  ed.  538;  Dynes  v. 
Hoover,  20  How.  (U.  S.)  65,  15  L.  ed. 
S3S;  Brown  r.  Wadsworth,  15  Vt.  170, 
40  Am.  Dec.  674. 

Illustrations  of  Matters  of  Procedure 
Not  Reviewable  Collaterally.— "The 
action  of  the  court-martial  in  permit- 
ting a  person  to  act  as  judge  advocate 
who  was  not  appointed  by  the  convening 
officer  of  the  court-martial,  nor  sworn  to 
tlie  faithful  performance  of  his  duty, 
and  in  receiving  oral  and  secondary  evi- 
dence of  an  account  when  books  of  orig- 
inal entry  were  available;  in  receiving 
evidence  to  implicate  the  accused  in 
signing  false  certificates  relating  to 
money  which  formed  no  part  of  the 
subject-matter  of  the  charges  on  trial; 
in  refusing  to  permit  evidence  as  to 
the  bad  character  of  a  principal  wit- 
ness, for  the  prosecution  in  refusing  to 
hear  the  testimony  of  a  material  wit- 
ness for  the  defense,"  is  not  review- 
able in  a  collateral  action.  Swaim  v. 
United  States,  165  U.  S.  553,  17  Sup. 
Ct.  448,  41  L.  ed.  823. 

The  pleas  of  former  conviction  {In  re 
Bogart,  2  Sawy.  (U.  S.)  396),  and  of 
the  statute  of  limitations  are  matters 
of  defense  not  reviewable  collaterally 
(Tn  re  Zimmerman,  30  Fed.  176;  In  re 
Davison,  21  Fed.  618;  In  re  White,  17 
Fed.  723;  In  re  Bogart,  supra). 

6.  Carter  v.  McClaughry,  186  U.  S. 
365,  22  Sup.  Ct.  181,  46  L.  ed. 
236;  Carter  v.  Roberts,  177  U.  S.  496, 
20  Slip.  Ct.  713,  44  L.  ed.  861;  Ex  parte 
Mason,  105  U.  S.  696,  25  L.  ed.  12^3; 
People  V.  The  Warden,  etc.,  100  N.  Y. 
20,  2  N.  E.  870;  In  re  Beswick,  25 
How.  Pr.  (N.  Y.)  149. 
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the  court  martial  had  jurisdiction  of  the  cause." 

Certiorari. — Tlie  writ  of  certiorari  may  issue  to  review  the  judg- 
ment of  a  court  martial,  but  its  conclusion  will  not  be  disturbed  if 
there  was  any  evidence  in  support  of  the  charges  and  specifications.'' 

Prohibition.  —  A  Avrit  of  prohibition  will  issue  to  the  secretary  of 
the  navy,''  or  to  a  court  martial, ^*^  when  it  clearly  appears  that  he  is 
about  to  exceed  his  power  relative  to  a  court  martial,  but  such  writ 
cannot  be  made  to  serve  the  purpose  of  a  writ  of  error  or  certiorari 
to  correct  mistakes  of  that  court  in  deciding  questions  of  law  or  fact 
■s\-ithin  its  jurisdiction.^^ 

Eight  To  Appeal  Direct  to  United  States  Supreme  Court. —  When  the  sen- 
tence of  a  court  martial  involves  tlie  construction  or  application  of  the 
constitution,  a  direct  appeal  will  lie  to  tlie  United  States  Supreme 
Court,^-  but  if  a  ea»e  be  first  carried  to  the  circuit  court  of  appeals 
and  there  acted  upon,  its  judgment  stands  unless  revised  by  certiorari 
or  appeal  from  that  court  in  accordance  with  the  statute.^^ 

B.  By  General  Court  Martial.  —  Either  party  may  appeal  from 
a  regimental  court,  called  for  the  purpose  of  redressing  a  wrong  to  a 
soldier,  to  a  general  court  martial,  and  if  upon  such  second  hearing 


7.  U.  S.  — McClaughrj  v.  Deming, 
186  U.  S.  49,  22  Sup.  €t.  786,  46  L.  ed. 
:049;  In  re  Grimley,  137  U.  S.  147, 
11  Sup.  Ct.  54,  34  L.  ed.  636;  Ex  parte 
Milligan,  4  Wall.  (U.  S.)  2,  18  L.  ed. 
281;  Dynes  f.  Hoover,  20  How.  65,  75, 
15  L.  ed.  838;  Carter  v.  McClaughry, 
105  Fed.  614,  617;  Kose  ex  rel.  Carter 
r.  Roberts,  99  Fed.  948,  40  C.  C.  A. 
199;  Barrett  r.  Hopkins,  7  Fed.  312; 
Henderson  r.  Cleveland  Op.  S.  Co.,  11 
Fed.  Cas.  Xo.  6,351;  In  re  Bogart,  2 
Sawy.  396,  3  Fed.  Cas.  No.  1,596.  N.Y. 
People  v.  The  Warden,  etc.,  100  N.  Y. 
20,  2  N.  E.  870.  Ohio.— McGorray  v. 
Murphy,  SO  Ohio  St.  413,  88  N.  E. 
881. 

While  the  writ  of  habeas  corpus 
"may  be  used  to  relieve  officers  in  the 
military  service  from  illegal  detention 
at  the  hands  of  their  commanding  offi- 
cers or  of  military  tribunals,  such  use 
must  be  with  great  caution,  in  view 
of  the  special  nature  of  military  service 
and  of  the  contract  entered  into  by 
those  who  engage  in  that  service,  and 
who  thereby  deliberately  and  for  a 
consideration  surrender  to  a  great  ex- 
tent their  rights  and  immunities  as 
citizens."  Closson  v.  Armes,  7  App. 
Cas.   (D.  C.)  460,  478. 

8.  People  r.  The  Warden,  etc.,  100 
X.  Y.  20.  2  X.  E.  870;  People  r.  Porter, 
50  Hun  161.  3  X.  Y.  Supp.  35;  People 
V.  Rand,  41  Hun   (X.  Y.)   529;   Matter 


of  Learv.  30  Hun  (X.  Y.)  394;  People 
i:  Townsend,  10  Abb.  X.  C.  (X.  Y.) 
169.  See  also  Carter  v.  Roberts,  177 
U.  S.  496,  20  Sup.  Ct.  713,  44  L.  ed. 
861. 

9.  Smith  r.  Whitney,  116  U.  S.  167, 
176,  6  Sup.  Ct.  570,  29  'L.  ed.  601. 

10.  Mass. — Washburn  f.  Phillips,  2 
Mete.  296.  S.  C— State  v.  Wakely,  2 
Xott  &  McC.  410;  .State  v.  Stevens,  2 
McCord.  32.  Eng.— Grant  v.  Gould,  2 
H.   Bl.   69. 

In  Smith  r.  Whitney,  116  IT.  S.  167, 
6  Sup.  Ct.  570,  29  L.  ed.  601.  the  ques- 
tion whether  the  supreme  court  of  the 
District  of  Columbia  has  authority  to 
issue  writs  of  prohibition  to  courts 
martial  is  referred  to  as  being  of 
great  importance.  The  court,  however, 
said:  "We  are  not  inclined  in  the 
present  case,  to  either  assert  or  deny 
the  existence  of  the  power,  because 
upon  settled  principles,  assuming  the 
power  to  exist,  no  case  is  shown  for 
the  exercise  of  it." 

11.  Smith   r.  Whitnev,  supra. 

12.  Carter  v.  McClaughry,  186  U.  S. 
365,  22  Sup.  Ct.  181.  46  L.  ed.  236; 
Carter  r.  Roberts,  177  U.  S.  496,  20 
Sup.  Ct.  713.  44  L.  ed.  861  (former 
jeopardy  as  involving  constitutional 
question"). 

13.  Carter  v.  Roberts,  177  V.  S. 
496,  500,  20  Sup.  Ct.  713,  44  L.  ed. 
861. 
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the  appeal  appears  to  be  groundless  or  vexatious,  the  party  appealing 
may  be  punished  at  the  discretion  of  such  general  court  martial.^* 

XIII.  COSTS.  —  Where  a  judgment  of  a  court  martial  is  brought 
up  on  certiorari  and  reversed,  and  costs  are  awarded,  the  respondent 
is  personally  liable  for  such  costs.^^  Provision  is  sometimes  made  by 
statute,  that  failure  to  pay  such  costs  may  be  punished  as  a  contempt 
of  court." 

XIV.  PUNISHMENT  FOR  CONTEMPT.  —  All  courts  martial 
have  the  power  to  punish  for  contempt  of  court.^^ 


14.  U.  S.  Eev.  St.,  §1342;  Art.  of 
War,  30;  1  Fed.  St.  Anno.  487. 

15.  Matter  of  Leary,  30  Hun  (N.  Y.) 
394. 

16.  In  re  Leary,  30  Hun  (N.  Y.) 
394. 

17.  **A  court  martial  may  punish, 
at  discretion,  any  person  who  uses  any 
menacing  words,  signs,  or  gestures  in 
its  presence,  or  who  disturbs  its  pro- 
ceedings by  any  riot  or  disorder." 
U.  S.  Kev.  St.,  §1342;  Art.  of  War, 
86;  1  Fed.  St.  Anno.  501.  See  the  title 
' '  Contempt. '  ♦ 

"Whenever  any  person  refuses  to 
give  his  evidence  or  to  give  it  in  the 
manner  provided  by  these  articles,  or 
prevaricates,  or  behaves  with  contempt 
to  the  court,  it  shall  be  lawful  for  the 
court  to  imprison  him  for  any  time  not 
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exceeding  two  months."  U.  S.  Rev. 
St.,  §1624;  Art.  for  Govt,  of  Navy, 
42;   1  Fed.   St.   Anno.  473. 

Inherent  Power. — A  court  martial  has 
no  inherent  power  to  punish  for  con- 
tempt, but  derives  its  power  solely 
from  the  statute.  18  Op.  Att.-Gen, 
278. 

Civilian  Witness. — A  court  martial 
has  no  power  to  punish  a  civilian  wit- 
ness for  refusing  to  testify.  18  Op. 
Att.-Gen.  278;  United  States  v.  Prae- 
ger,  149  Fed.  474,  485. 

Under  the  Act  of  Congress,  approved 
March  2,  1901,  c.  809,  31  St.  950,  951 
(U.  S.  Comp.  St.  1901,  p.  965)  its 
authority  in  that  regard  is  limited  to 
a  certification  of  the  facts  to  the 
United  States  district  attorney.  United 
States  V.  Praeger,  supra. 
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I.  INTRODUCTION.  —  The  action  of  covenant  is  a  common  law 
remedy  for  the  recovery  of  damages  for  the  breach  of  a  covenant  or 
contract  under  seal.^ 

On  Writing  Under  Seal.  —  The  action  of  covenant  can  be  maintained 
only  upon  a  writing  under  seal.^  But  it  has  been  held  that  the  action 
will  lie  on  a  sealed  instrument  although  changed  by  consent  of  the 
parties  after  its  execution.^ 

Covenant  will  not  lie  on  an  instrument  sealed  only  by  plaintiff.^ 


1.  Conn.— Hinsdale  v.  Humphrey,  15 
Conn.  431,  435.  Fla.— Mitchell  v.  St. 
Andrews  Bay  Land  Co.,  4  Fla.  200. 
lU.-^Haynes  v.  Lucas,  50  111.  436.  Me. 
Manning  v.  Perkins,  86  Me.  419,  29 
Atl.  1114.  Md.-Fry  v.  Talbott,  106 
Md.  43,  66  Atl.  664,  not  assumpsit. 
N.  H.— Ewins  v.  Gordon,  49  N.  H.  444; 
Stickney  v.  Stickney,  21  N.  H.  61,  68. 
N.  J.— Patten  v.  Heustis,  26  X.  J.  L. 
293.  Eng.  — Burnett  v.  Lynch,  5  Barn. 
&    Cress.    589,    108    Eng.    Keprint    220. 

Covenant  Must  Be  Express. — Kunekle 
V.  Wynick,  1  Ball.  (U.  S.)  305,  1  L. 
ed.  149. 

A  personal  Action.— Hayden  v.  Pat- 
terson, 39  Colo.  15,  88  Pac.  437,  as 
to   the  statute   of   limitations. 

2.  Ala.— McVoy  v.  Wheeler,  6  Port. 
201.  Ky.— Tribble  v.  Oldham,  5  J.  J. 
Marsh.  137.  Me. — Manning  v.  Perkins, 
86  Me.  419,  29  Atl.  1114.  N.  J. 
Smith  V.  Emery,  12  N.  J.  L.  53;  Bilder- 
back  V.  Painder,  7  N.  J.  L.  64;  Lud- 
lum  V.  Wood,  2  N.  J.  L.  52.  N.  Y. 
Atlantic  Dock  Co.  v.  Leavitt,  54  N.  Y. 
35,  13  Am.  Kep.  556;  MeComb  v. 
Thompson,  14  Johns.  207;  Van  Sant- 
wood  V.  Sandford,  12  Johns.  197.  Vt. 
McKay  v.  Darling,  65  Vt.  639,  27  Atl. 
324;  Johnson  v.  Muzzy,  45  Vt.  419, 
12  Am.  Rep.  214.  Va.— Hollingsworths 
V.  Dunbar,  3  Munf.  168,  5  Am.  Dec. 
504.     Wis.— Davis  v.  Judd,  6  Wis.   85. 

In  Jerome  v.  Ortman,  66  Mich.  668, 
33  N.  W.  759,  it  was  pointed  out  that 
this  form  of  stating  the  rule  was 
adopted  because,  at  common  law,  the 
existence  of  a  seal  alone  was  the  test 
of  the  existence  of  a  deed,  and  that 
therefore  if,  under  statute,  the  char- 
acter of  an  instrument  as  a  deed  de- 
pends not  upon  the  presence  of  a  seal 
but  upon  the  intention  of  the  parties, 
covenant  may  lie  though  there  be  no 
seal. 

An  action  of  covenant  against  a  cor- 
poration will  lie  only  on  a  written  in- 
strument sealed  with  its  common  seal. 
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Farmers  &  Mechanics  Tpk.  Co.  V.  Mc- 
Cullough,  25  Pa.   303. 

An  action  of  covenant  lies  on  a 
specialty  exclusively,  and  not  on  a 
specialty  modified  or  enlarged  by  sim- 
ple contract.  Vicary  v.  Moore,  2  Watts 
(Pa.)  451,  456,  27  Am.  Dec.  323. 

The  action  of  covenant  can  be  main- 
tained only  "against  a  person  who  by 
himself,  or  some  other  person  acting 
on  his  behalf  has  executed  a  deed 
under  seal,  or  who  under  very  peculiar 
circumstances  has  agreed  by  deed  to 
do  a  certain  thing."  Eockford,  R.  I. 
&  St.  L.  R.  Co.  V.  Beckemeier,  72  111. 
267. 

If  the  breach  of  the  covenant  sued 
upon  is  simply  an  omission  to  do  the 
act  by  the  performance  of  which  the 
bond  might  become  void,  an  action  of 
covenant  will  not  lie;  for  in  such  cases 
there  is  no  promise  under  seal  to  do 
it.  Stiness,  J.,  in  Douglas  f.  Hennessy, 
15  R.  I.  272,  3  Atl.  213,  7  Atl.  1,  10 
Atl.  583,  citing  Powell  v.  Clark,  3  N. 
J.  L.  110. 

Any  sealed  instrument  where  the 
words  import  an  agreement.  United 
States  V.  Brown,  1  Paine  422,  24  Fed. 
Cas.  No.  14,670;  Etvins  V.  Gordon,  49 
N.  H.  444. 

Covenant  lies  on  a  warranty  con- 
tained in  a  deed  of  conveyance  of  real 
property.  Booker's  Admr.  v.  Bell's 
Exrs.,  3  Bibb.  (Ky.)  173,  6  Am.  Dec. 
641;  Hayden  r.  Patterson,  39  Colo.  15, 
88  Pac.  437. 

3.  Dist.  of  Columbia  i\  Camden  Iron 
Works,  181  U.  S.  453,  463,  21  Sup.  Ct. 
680,  45  L.  ed.  948;  Phillips  &  C.  Constr. 
Co.  V.  Seymour,  91  U.  S.  646,  23  L.  ed, 
341;  McCombs  v.  McKennan,  2  Watts 
&   S.    (Pa.)    216,  37   Am.   Dec.  505. 

4.  Trustees  of  Hocking  County  V. 
Spencer,  7  Ohio  (part  II)  149  (an  ac- 
tion for  rent  on  a  lease  sealed  and 
subscribed  only  by  the  lessor  only  al- 
though the  lessee  had  actually  entered 
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Where  one  has  a  remedy  by  covenant  on  a  sealed  contract  he  can- 
not waive  it  and  bring  assumi^sit.^  Nor  can  the  court  allow  an  amend- 
ment that  changes  the  form  of  action  from  assumpsit  to  covenant.'* 

When  Similar  to  Action  of  Debt. —  When  the  action  of  covenant  is 
brought  on  a  money  demand,  it  is  similar  to  the  action  of  debt  on  a 
sealed  instrument. 

Covenant  is  the  appropriate  remedy  when  the  damages  are  un- 
liquidated, or  are  incapable  of  being  reduced  by  averment  to  a  cer- 
tainty," If  a  sum  certain  is  sought  covenant  and  debt  are  generally 
concurrent  remedies.** 


into  possession);  Johnson  r.  Muzzy,  -io 
Vt.  419,  12  Am.  Eep.  2U. 

5.  McKay   V.    Darling,    65    Vt.    639, 

27  Atl.   324. 

Where  the  covenant  creates  the  lia- 
bility, no  action  but  debt  or  covenant 
can  be  maintained;  but  where  the  law 
creates  the  liability,  independent  of 
the  covenant,  an  action  on  the  case 
will  lie.  Luckev  v.  Eowzee,  1  A.  K. 
Marsh.   (Ky.)   295. 

In  assiunpsit  for  money  paid  the 
duty  of  defendant  to  pay  may  be 
shown  by  a  contract  under  seal,  the 
action  not  being  based  upon  the  con- 
tract. Pry  V.  Talbott,  106  Md.  43,  66 
Atl.  664,  'citinq  Curtis  f.  i'lint  &  P. 
M.  R.  Co.,  32  Mich.  291. 

In  MicMgan,  however,  by  Comp. 
Laws  §6191,  assumpsit  will  lie  in  any 
case  where  .covenant  could  be  main- 
tained.    Guerin  v.  Smith,  62  Mich.  369, 

28  N.  W.  9U6,  where  the  declaration 
contained  one  count  upon  covenant 
and  the  common  counts.  So  where 
plaintiff  elects  to  sue  in  that  form  of 
action  the  statute  of  limitations  ap- 
plying to  that  form  governs.  Christy 
V.  Farlin,  49  Mich.  319,  13  N.  \V.   607. 

6.  McKay   r.   Darling,  supra. 

7.  Ark.  — McLaughlin  v.  llutchins,  3 
Ark.  207.  111. — llaynes  V.  Lucas,  50 
111.  436.  Me. — Manning  v.  Perkins, 
86  Me.  419,  29  Atl.  1114;  Jenuess  r. 
Parker,  24  Me.  289.  N.  J.— Morgan  r. 
Guttenberg,  40  X.  J.  L.  394.  Can. 
Garland  f.  McDonald,  41  U.  C.  Q.  B. 
573. 

In  Fortenbury  r.  Tunstall,  5  Ark. 
263,  the  instrument  called  for  the 
payment  of  a  specified  sum  "in  good 
cotton."  So  in  Scott  f.  Canover,  6 
N.  J.  L.  222,  it  was  held  that,  bank 
notes  not  being  money,  an  instrument 
calling  for  paymeat  qf  a  certain  sum 
"in  bank  notes"  should  be  sued  upon 
in  covenant  in  which  the  plaintiff  could 


recover  damages  according  to  the  then 
value  of  the  notes. 

8.  Ark. — McLaughlin  f.  Hutchins,  3 
Ark.  207.  Me. — ^Baldwin  v.  Emery,  89 
Me.  496,  36  Atl.  994.  E.  I.— Douglas 
f.  Hennessev,  15  R.  I.  272,  3  Atl.  213, 
7  Atl.  1,  10  Atl.  583.  Eng.— March 
V.  Freeman,  3  Lev.  3s3,  83  Eng,  Re- 
print  742. 

In  Outtoun  V.  Dulin,  72  Md.  536,  .542, 
20  Atl.  134,  the  court  said:  "The  dif- 
ferences between  the  action  in  such 
case  are  entirely  formal  and  not  sub- 
stantial. As  all  writs  are  of  the  same 
form,  and  as  in  a  declaration  it  is  suf- 
ficient to  state  the  facts  which  con- 
stitute the  ground  of  action,  and  as 
no  demurrer  is  now  allowed  for  an  in- 
formal statement  of  a  cause  of  action, 
it  may  be  said  that  in  cases  of  the 
description  just  mentioned,  the  differ- 
ence between  covenant  and  debt  is  en- 
tirely unimportant." 

In  Taylor  v.  Wilson,  27  N.  C.  214, 
216,  the  court  said:  "In  general  debt 
is  the  preferable  remedy,  as  in  that 
form  of  action  the  judgment  is  final 
in  the  first  instance  if  the  defendant 
do  not  plead." 

Covenant  is  a  proper  form  of  ac- 
tion for  the  recovery  of  money  on  an 
instrument  under  seal,  in  which  there 
is  a  promise  to  pay  a  certain  sura  upon 
a  certain  contingency.  Clark  v.  Har- 
mer,  5  App.  Cas.   (D.  C.)    114. 

Upon  an  agreement  under  seal  for 
the  payment  of  money  in  instalments, 
covenant  will  lie  for  non-payment  of 
any  of  the  instalments  as  they  fall 
due.     North  v.  Eslava,  12  Ala.  240. 

Attachment  Bond. — Hill  v.  Rushing 
&   Wood.  4   Ala.   212. 

Sheriff's  Bond..  — "It  is  clear  that 
by  the  common  law,  an  action  of  cove- 
nant was  a  concurrent  remedy  w^ith 
debt  on  a  single  bill  obligatory,  or  a 
penal  bond,  subject  to  be  defeated  by 
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II.  PARTIES  TO  THE  ACTION.  —  A.  Who  May  Sue.  —  Privity 
of  estate  was  not  sufficient  to  sustain  the  action,  and  so  the  action  could 
not  be  maintained  at  common  law  by  the  assignee  of  the  covenantee.^ 
But  under  modern  statutes  "whether  the  covenant  be  collateral  or 
inhere  in  the  land,  if  it  be  assigned,  the  assignee  not  only  may,  but, 
as  the  party  beneficially  interested,  must  sue  in  his  own  name.  "^"^ 

Nature  of  Covenants.  —A  personal  covenant  can  be  taken  advantage 
of  only  by  the  covenantee,  or  his  personal  representatives.  A  real  cove- 
nant, which  does  not  run  with  the  land,  is  personal  in  its  nature ; 
but  a  real  covenant  which  runs  with  the  land  is  binding  upon  the 
covenantor,  his  heirs  and  assigns,  and  inures  to  the  benefit  of  the 
covenantee  and  his  heirs  and  assigns.^^ 


the  performance  of  conditions.  In  such 
an  action,  the  breach  of  covenant 
would  be  the  non-payment  of  the  debt 
in  the  one  case;  in  the  other  the  non- 
payment of  the  penalty,  and  .on  that 
breach,  damages  would  have  been  as- 
sessed equal  in  amount  to  the  penalty 
for  which  judgment  would  have  been 
rendered,  and  the  defendant,  in  order 
to  obtain  relief  against  the  penalty, 
was  driven  to  his  bill  in  equity.  This 
being  found  oppressive,  the  common 
law  was  altered  by  the  statute  of 
8  and  9  William  III.  Our  statute  reg- 
ulating actions  on  penal  bonds  is  sim- 
ilar to  the  English  law,  and  declares 
that  when  any  action  shall  be  prose- 
cuted in  any  court  of  law,  upon  any 
bond  for  the  breach  of  any  condition, 
other  than  for  the  payment  of  money, 
or  shall  be  prosecuted  for  any  penal 
sum  for  the  non-performance  of  any 
covenant  or  written  agreement,  the 
plaintiff  in  his  declaration  shall  assign 
the  specific  breaches  for  which  the 
action  is  brought."  State  v.  Wood- 
ward, 8  Mo.  353. 

9.  U.  S.— Broadwell  v.  Banks,  134 
Fed.  470,  pointing  out  that  this  was 
remedied  in  England  by  the  statute 
32  Hen.  VIII.  111.— Webster  v.  Flem- 
ing, 73  111.  App.  234.  Pa. — Strohecker 
V.  Grant,  16  Serg.  &  E.  237. 

Knowles  v.  Knowles,  26  R.  I.  534, 
59  Atl.  '854,  was  an  action  by  executrix 
and  devisee  against  heirs  at  law  of 
covenantor.  The  court  said:  "Such 
an  action  would  undoubtedly  lie  be- 
tween the  present  parties  if  the  agree- 
ment had  in  terms  bound  the  heirs 
and  assigns  of  the  covenantor  and  run 
to  the  heirs  and  assigns  of  the  cove- 
nantee. As  it  is  only  a  covenant  be- 
tween two  persons,  not  in  terms  bind- 


ing or  running  to  their  representa- 
tives, the  question  arises  whether  the 
common  law  transmits  the  duty  on  the 
one  side  and  the  right  on  the  other. 
.  .  •  This  is  not  the  case  of  a  lease. 
As  was  said  by  Lord  Brougham  in  Kep- 
pell  V.  Bailey,  2  M.  &  K.  517,  534: 
'The  parties  did  not  stand  in  the  re- 
lation of  lessor  and  lessee  towards 
each  other,  and  there  is  therefore  no 
reversionary  interest  now  in  the  cove- 
nantees to  which  the  right  claimed 
against  the  assignees  of  the  covenant- 
ors may  be  annexed.'  As  viewed  by 
the  common  law,  the  deed  divested 
the  plaintiffs'  ancestor  of  all  title. 
Upon  its  delivery  the  defendants'  an- 
cestor became  the  absolute  owner,  and 
the  plaintiffs  .held  only  a  conditional 
agreement  of  reconveyance.  The  plaint- 
iffs' ancestor,  after  his  conveyance, 
owned  no  land  for  the  covenant  to 
run  with,  and  the  plaintiffs  inherited 
no  land  from  their  husband  and  father 
which  was  affected  by  the  covenant. 
His  executrix  took  merely  the  covenant 
as  a  chose  in  action  which  bound  the 
covenantor  personally,  but  not  his  heirs 
or  devisees.  There  is  no  privity  with 
respect  to  this  land  between  the  plaint- 
iffs and  the  defendants." 

10.  Masury  v.  Southworth,  9  Ohio 
St.  340;  Johnson  v.  McClung,  26  W.  Va. 
659. 

11.  See  Bouvier's  Law  Diet,  title 
' '  Covenant. ' ' 

In  Gilmore  v.  Mobile  &  Montgomery 
E.  Co.,  79  Ala.  569,  572,  58  Am.  Eep. 
623,  the  court  said:  "It  is  impossible 
to  lay  down  any  fixed  rule  by  which 
to  distinguish  in  all  cases,  real  cove- 
nants, which  run  with  the  land,  and 
are  binding  as  such  on  heirs,  devisees 
and    assignees,    from    those    which    are 
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Covenants  running  with  the  land  are  to  be  construed  and  controlled 
solely  by  the  law  of  the  state  where  the  land  is  situated/- 


merely  personal  and  arc  binding  only  on 
the  covenantor  and  his  personal  rep- 
resentative. The  subject  is  one  full  of 
intricate  learning,  and  the  decisions  of 
the  courts  touching  it  are  greatly  con- 
flicting and  far  from  satisfactory. 
Among  those,  however,  which  have 
been  decided  to  follow  the  realty  into 
the  hands  of  an  assignee,  are  cove- 
nants of  warranty,  and  for  quiet  en- 
joyment; covenants  by  tenants  to  pay 
rent,  to  repair  and  maintain  fences, 
reside  on  the  premises,  or  cultivate 
the  demised  land  in  a  particular  man- 
ner; not  to  carry  on  a  particular  trade 
on  the  premises  leased  or  purchased; 
not  to  build  on  adjacent  premises,  and 
many  others  of  an  analagous  charac- 
ter. Among  those  adjudged  to  be  per- 
sonal, and  not,  therefore  to  touch  or 
concern  the  land,  are  covenants  made 
by  owners  of  land,  between  whom  and 
the  covenantee  there  is  no  privity  of 
title  or  estate;  a  covenant  not  to  hire 
persons  of  a  certain  description  to 
work  in  a  mill." 

In  Post  r.  Campan,  42  Mich.  90,  97, 
3  N.  W.  272,  Cooley,  J.,  said:  "A 
covenant  may  be  said  to  run  with  the 
land,  when  its  purpose  is  to  give  fu- 
ture protection  to  the  title  which  the 
deed  containing  the  covenant  under- 
took to  convoy,  and  it  docs  not  run 
w-ith  the  land,  when  its  whole  force  is 
spent  in  giving  assurance  against  some- 
thing which  immediately  affects  the 
title  and  causes  present  damage." 

A  covenant  which  may  run  with  the 
land  must  have  relation  to  the  in- 
terest or  estate  granted,  and  the  act 
to  be  done  must  concern  the  interest 
created  or  eonveved.  Ga. — Atlanta  Con. 
St.  R.  Co.  V.  .Tackson,  108  Ga.  634,  34 
S.  E.  184.  Ind.— Indiana  National  Gas 
Co.  V.  Hinton,  159  Ind.  398,  402,  34 
N.  E.  224;  Indianapolis  Water  Co.  r. 
Nulte,  126  Ind.  373,  26  N.  E.  72;  Wells 
r.  Benton,  108  Ind.  385,  8  X.  E,  444, 
9  N.  E.  601;  Conduitt  v.  Ross,  102 
Ind.  166,  26  X.  E.  198.  N.  J.— Na- 
tional Bank  at  Dover  v.  Segur,  39  N. 
J.  L.  173. 

And  there  must  be  some  privity  of 
estate  between  the  covenantor  and  the 
party  who  asserts  a  right  to  recover 
damages  for  breach  of  the  covenants. 
Ga.— Wavcross  R.  Co.  r.  So.  Pine  Co., 
115  Ga.   7,  40  S.  E.  271.    Mass.— Nor- 


cross  v.  James,  140  Mass.  188,  193,  2  N. 
E.  946;  Savage  r.  Mason,  3  Cush.  500; 
Kurd  V.  Curtis,  19  Pick.  459.  N.  Y. 
Mygatt  V.  Coe,  152  N.  Y.  457,  461, 
46  N.  E.  949,  57  Am,  St.  Rep.  521. 
R.  I. — Knowles  t\  Knowles,  26  R.  I. 
534,  59  Atl.  854.  Wis.— Wallace  v. 
Pereles,  109  Wis.  316,  322,  85  N.  W. 
371,  83  Am.  St.  Rep.  898,  53  L.  R.  A. 
644. 

In  other  words,  where  there  is  such 
privity  of  estate,  the  burdens  of  the 
covenant  will  run  with  the  land  and 
the  heir  or  assignee  of  the  covenantor 
may  be  bound  thereby.  Gilmore  v.  Mo- 
bile &  Montgomery  R.  Co.,  79  Ala.  569, 
573,   58   Am.   Rep.   623. 

Intention  The  Test. — Landell  v.  Ham- 
ilton, 175  Pa.  327,  34  Atl.  663,  34 
L.  R.  A.  227,  As  where  a  covenant 
is  declared  in  the  agreement  to  be 
such  a  one  and  to  be  binding  upon 
"heirs  and  assignees."  Mott  v.  Op- 
penheimer,  135  N.  Y.  312,  31  N.  E. 
1097,  17  L.  R.  A.  409.  This  case  con- 
strued an  agreement  as  to  a  party  wall, 
as  did  also  Southworth  v.  Perring,  71 
Kan.  755,  81  Pac.  481,  82  Pac.  785,  2 
L.  R.  A.  (N.  S.)  87;  and  Hawkes  v. 
Hoffman,   56   Wn^h.   120,   105   Pac.   156. 

As  to  Water  Power. — Merrifield  v. 
Canal  Comrs.,  212  111.  456,  72  N.  E. 
405-587,    67    L.    R.    A.    369,    and    note. 

Maintenance  of  Fence.— Sexauer  v. 
Wilson,  136  Iowa  357,  113  N.  W.  941, 
14   L.   K.   A.   (X.   8.)    1S5. 

Covenant  To  Build  Railroad  Siding. 
Whalen  r.  Baltimore  &  O.  R.  Co.,  108 
Md.  11,  69  Atl.  390,  17  L.  R.  A.  (N.  S.) 
130. 

Water  Rights.— Atlanta,  V.  &  N.  R. 
Co.  r.  McKinnev,  124  Ga.  929,  53  S.  E. 
701,  6  L.  R.  A.  (N.  S.)  436;  Muscogee 
Mfg.  Co.  V.  Eagle  &  Phoenix  Mills, 
126  Ga.  210,  54  S.  E.  1028,  7  L.  R.  A. 
(N.   S.)   1139. 

Covenant  To  Pay  Rent  in  Kind. 
The  assignee  of  lessee  is  liable  for 
breach.  Herbaugh  v.  Zentmyer,  3 
Rawlo    (Pa.)    159. 

Covenant  not  to  build  on  adjoining 
land.  Johnson  V.  Robertson  (Iowa), 
135   N.   W.  585. 

Covenant  To  Stop  Trains.— Ford  v. 
Oregon  El.  R.  Co.  (Ore.),  117  Pac. 
809,    36    L.    R.    A.    (N.    S.)    358. 

12.  Harrison  v.  Weatherbv,  180  HI. 
418,  54  N.  E.  237;  Dalton  v.  Taliaferro, 
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Covenants  In  Praesenti.  —  For  breach  of  a  real  covenant  in  praesenti, 
such  as  the  covenant  of  seisin/^  or  of  the  covenant  of  good  right  to 


101  111.  App.  592,  596;  In  re  Cassidy, 
40'  La.  Ann.  827,  5  So.  592. 

13.  U.  S. — Peters  v.  Bowman,  98 
U.  S.  56,  25  L.  ed.  91.  Ala.— Sayre  f. 
Sheffield  Land  Co.,  106  Ala.  440,  18 
So.  101.  Ark.— Abbott  f.  Rowan,  33 
Ark.  593;  Hendricks  v.  Keesee,  32  Ark. 
714.  Cal. — ^Salmon  v.  Vallejo,  41  Cal. 
481;  Lawrence  v.  Montgomery,  37  Cal. 
183.  Conn. — Hartford  &  Salisbury  Ore 
Co.  r.  Miller,  41  Conn.  112.  111.— Tone 
t\  Wilson,  81  111.  529;  Jones  v.  Warner, 
81  111.  343.  Kan.— Scoffins  r.  Grand- 
staff,  12  Kan.  467;  Bolinger  t.  Brake, 
4  Kan.  App.  180,  45  Pac.  950.  Ky. 
Pence's  Heirs  v.  Duvall's  Heirs,  9  B. 
Mon.  48.  Mass. — Cornell  v.  Jackson, 
3  Cush.  506;  Clark  v.  Swift,  3  Mete. 
390;  Thayer  v.  Clemence,  22  Pick.  490. 
Mich.  — Sherwood  r.  Landon,  57  Mich. 
219,  23  N.  W.  778.  Minn.— Aiken  r. 
Franklin,  42  Minn.  91,  43  N.  W.  839, 
6  L.  E.  A.  360,  and  note;  Allen  v. 
Allen,  48  Minn.  462,  51  N.  ^N.  473. 
Neb.— Real  v.  Hollister,  20  Neb.  112, 
29  N.  W.  189;  Davidson  v.  Cox,  10 
Neb.  150,  4  N.  W.  1035.  N.  H.— Dickey 
V.  Western,  61  N.  H.  23;  Smith  v. 
Jefts,  44  N.  H.  482.  N.  J.— Carter 
r.  Denman,  23  N.  J.  L.  260.  N.  Y. 
Abbott  V.  Allen,  14  Johns.  248;  Bed- 
doe  V.  Wadsworth,  21  Wend.  120. 
N.  C— Grist  V.  Hedges,  14  N.  C.  198. 
Pa. — Wilson  V.  Cochran,  46  Pa.  229. 
Tex. — Westrope  r.  Chambers,  51  Tex. 
178.  Vt.  — Swasey  r.  Brooks,  30  Vt. 
692;  Williams  v.  Wetherbee,  1  Aik. 
233.  Va. — Dickinson  v.  Hoomes,  8 
Gratt.  353. 

In  Reinhalter  r.  Ilutchius,  26  R.  I. 
586,  589,  60  Atl.  234,  the  court  said: 
"The  weight  of  American  authority 
is  in  favor  of  the  position  that  real 
covenants  in  praeaenti  do  not  run  with 
the  land,  and  that  covenants  in  fuiuro 
do  so  run.  Those  which  are  broken, 
if  at  all,  at  the  instant  of  their  crea- 
tion, do  not  run  with  the  land,  .  .  . 
and  are  available  only  to  the  grantee 
himself,  or  to  his  personal  represent- 
tatives.  They  are  the  covenants  of 
seisin,  of  right  to  convey,  and  in  most 
jurisdictions,  the  covenant  against  in- 
cumbrances. Those  which  may  be 
broken  afterwards  do  run  with  the 
land  until  breach  and  may  be  termed 
real    covenants,    and     while     unbroken 
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pass  with  the  land  to  heirs,  devisees 
and   assigns." 

Covenants  of  seisin  and  of  good 
right  to  convey  do  not  run  with  the 
land,  and  pass  no  right  of  action  to 
subsequent  grantees.  Mygatt  v.  Coe, 
124  N.  Y.  212,  26  N.  E.  611,  11  L. 
R.    A.    646. 

Where  covenants  contained  in  a 
deed  do  not  run  with  the  land  an  ac- 
tion for  breaches  thereof  cannot  be 
maintained  by  a  remote  grantee  of  the 
laud.  Bull  T.  Beiseker,  16  N.  D.  290, 
113  N.  W.  870,  14  L.  R.  A.  (N.  S.) 
514. 

Wliere  an  action  for  breach  of  a 
covenant  of  warranty  of  land  is 
brought  by  a  covenantee  who  has  as- 
signed his  interest  in  the  lauds,  he 
must  allege  in  his  declaration  that  he 
is  answerable  to  his  assignee  for  the 
breach.     Niles  r.  Sawtell,   7  Mass.  444. 

The  right  of  action  for  breach  of  a 
covenant  of  seisin,  is  in  the  grantee 
of  the  deed  containing  the  covenant, 
and  not  in  one  claiming  under  him. 
Kuntzman  v.  Smith,  77  N.  J.  L.  30,  75 
Atl.   1009. 

The  contrary  doctrine  is  held  in 
some  jurisdictions.  Jackson  v.  Green, 
112  liid.  341,  14  N.  E.  89;  Delierety 
V.  Wright,  101  Ind.  382,  386;  Wright 
V.  Nipple,  92  Ind.  310,  313;  Wilson 
r.  Peeblc,  78  Ind.  384*  Craig  v.  Don- 
ovan, 63  Ind.  513;  Bethell  V.  Bethell, 
54  Ind.  428,  23  Am.  Dec.  650;  Cole- 
man V.  Lvman,  42 ,  Ind.  289;  Graves 
r.  Garard,''44  Ind.  App.  712,  90  N.  E. 
22;  Martin  v.  Baker,  5  Blackf.  (Ind.) 
2:12 ;  Jones  f.  Whitsett,  79  Mo.  188; 
Magwire  V.  Riggin,  44  Mo.  512;  Cham- 
bers V.  Smith,  23  Mo.  174;  Dickson  v. 
Desires  Admr.,  23  Mo.  151,  66  Am. 
Dec.   661. 

An  action  for  breach  of  covenant 
must  be  prosecuted  in  the  name  of 
the  real  party  in  interest,  and  the  real 
party  in  interest  is  the  person  en- 
titled to  the  money  recovered  as  dam- 
ae-es.  Sinker  v.  Flovd,  104  Ind.  291, 
4  N.  E.  10. 

In  Martin  v.  Baker,  5  Blackf.  (Ind.) 
232,  the  court  said:  "It  appears  to 
us  to  be  a  mistake  to  say  that  the 
covenant  of  seisin  cannot  pass  to  the 
heir  or  assignee  of  the  grantee.  The 
covenant   is    not   inserted   in   the   deed 
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convey,"  and  against  incumbrances/^  the  action  may  be  brought  by 
the  grantee  in  the  deed  containing  the  covenant  or  by  his  personal 
representative,  but  not  by  his  heirs  or  assigns. 


merely  for  the  grantee's  benefit,  but 
for  the  benefit  of  all  others  who  may 
derive  their  claim  to  the  laud  through 
him.  Whoever  thus  derives  his  right, 
and  ultimately  sustains  damages  in 
conveyance  of  the  covenantor's  want 
of  title,  may  sue  him  for  the  breach." 
When  a  covenant  of  seisin  or  war- 
ranty is  broken,  a  right  of  action  im- 
mediately accrues  to  the  grantee,  and 
either  he,  or  those  claiming  under  hilu, 
may  prosecute  the  same.  Sturgis  r. 
Slocum,  140  Iowa  25,  116  N.  W.  128. 
In  Allen  v.  Kennedy,  91  ^lo.  324, 
329,  2  S.  W.  142,  the  court  said:  "As 
to  the  covenant  of  seisin  of  an  inde- 
feasible estate  in  fee  simple,  the  claim 
is  that  this  covenant,  if  broken  at 
all,  is  always  broken  when  made,  and 
does  not  run  with  the  land.  Whatever 
may  be  the  rule  elsewhere  with  us,  it 
is  more  than  a  covenant  in  the  pres- 
ent tense.  It  is  rather  a  covenant  of 
indemnity,  and  it  has  often  been  held 
that  it  runs  with  the  land  to  the  ex- 
tent that  the  covenantee  takes  any 
estate,  however  indefeasible,  or  if 
possession  accompanies  the  deed, 
though  no  title  pass,  yet,  in  either 
event,  this  covenant  runs  with  the 
land  and  inures  to  the  benefit  of  the 
subsequent  grantee  upon  whom  the  loss 
falls." 

14.  Eoss  r.  Turner,  7  Ark.  132,  44 
Am.  Dec.  531. 

In  further  support  of  this  doctrine 
see  the  authorities  cited  in  the  last 
preceding   note. 

The  right  of  action  for  breach  of 
covenants  of  seisin,  and  of  good  right 
to  convey  land,  is  in  the  vendee  of  his 
personal  representatives,  but  does  not 
pass  to  his  heirs  or  assigns.  Prest- 
wood  r.  McGowin,  128  Ala.  267,  29 
So.  386,  86  Am.  St.  Rep.  136. 

In  Newman  v.  Sevier,  134  111.  App. 
544,  548,  the  court  said  concerning  the 
covenant  of  seisin  and  good  right  to 
convey:  "It  is  well  settled  in  this 
state  that  such  covenants  are  in  prae- 
senti  that  if  the  covenantor  at  the 
time  has  no  title,  it  is  broken  when 
the  conveyance  is  made,  and  a  right 
of  action  at  once  accrues  to  the  cove- 
nantee, and  further  that  such  right  is 


but  a  mere  chose  in  action  which  is 
personal  and  not  assignable  so  as  to 
enable  a  subsequent  grantee  of  the 
covenantee  to  sue  in  his  own  name." 
15.  U.  S.— Fuller  r.  Jillett,  2  Fed. 
30.  Cal.— McPilse  f.  Heaton,  131  Cal. 
109,  63  Pac.  179,  82  Am.  St.  Rep.  365; 
Woodward  v.  Brown,  119  Cal.  283,  51 
Pac.  2,  542,  62  Am.  St.  Rep.  108. 
Mass. — Smith  r.  Richards,  155  Mass. 
79,  28  N.  E.  1132.  Mich.— Guerin  v. 
Smith,  62  Mich.  369,  28  N.  W.  906. 
Mo. — Blondeau  r.  Sheridan,  81  Mo.  545; 
Buren  v.  Hubbell,  54  Mo.  App.  617. 
Neb.— Troxell  v.  Stevens,  57  Neb.  329, 
337,  77  N.  W.  781;  Walton  v.  Campbell, 
51  Neb.  788,  71  N.  W.  737;  Chesney 
V.  Straube,  35  Neb.  521,  524,  53  N.  W. 
479;  Davidson  v.  Cox,  10  Neb.  150,  4 
N.  W.  1035;  Waters  Estate  v.  Bagley, 
3  Neb.  (Unof.)  706,  92  N.  W.  637. 
N.  H.— Moore  r.  Merrill,  17  N.  H.  75, 
43  Am.  Dec.  593.  Va.— Marbury  v. 
Thornton,  82  Va.  702,  1  S.  E.  909. 

A  breach  of  covenant  against  in- 
cumbrances confers  a  right  of  action 
upon  the  vendee,  but  not  upon  his 
successors  to  the  title.  Sears  v.  Broady, 
66  Neb.  207,  212,  92  N.  W.  214. 

A  covenant  against  incumbrances  is 
personal,  and  no  right  of  action  for 
i^reach  passes  to  a  subsequent  grantee. 
Pease  r.  Warner,  153  Mich.  140,  116 
N.  W,  994. 

Where  a  deed  contains  a  covenant 
against  incumbrances,  and  there  is  at 
the  time  of  such  conveyance  a  mort- 
gage existing  upon  the  property,  a 
right  of  action  for  breach  of  the  cove- 
nant, accrues  at  once  to  the  grantee 
in  the  deed.  Hasselbusch  v.  Mohm- 
king,   76   N.   J.   L.    691,   73   Atl.   961. 

The  right  of  action  on  a  covenant 
against  incumbrances  arises  upon  evi- 
dences of  an  incumbrance,  irrespective 
of  any  knowledge  on  the  part  of  the 
grantee,  or  of  any  eviction  of  him, 
or  of  any  actual  injury  it  has  oc- 
casioned him.  Brown  v.  Taylor,  115 
Tenn.  1,  7,  88  S.  W.  933,  112  Am. 
St.  Rep.  811,  4  L.  R.  A.  (N.  S.)  309. 
Contra. — ^In  some  .iurisdietions,  how- 
ever, the  covenant  against  incum- 
brances is  said  to  run  with  the  land, 
and  to   give   a  right   of  action   for  its 
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Warranty  and  Quiet  Enjoyment. —  For  breach  of  a  real  covenant  run- 
ning with  the  land,  such  as  a  covenant  of  warranty  of  title  or  for  quiet 
enjoyment,  the  action  may  be  brought  and  maintained  by  the  grantee 
in  the  deed  containing  the  covenant,  or  by  whomsoever  is  his  suc- 
cessor in  title  and  possession,  when  the  breach  occurs.^" 


breach  to  the  person  injured  thereby. 
Ga.— Tucker  i:  McArthur,  103  Ga.  409, 
30  S.  E.  283.  111.— Richard  f.  Bent, 
59  111.  38,  14  Am.  Rep.  1.  Ind.— De- 
hority  v.  Wright,  101  Ind.  382.  Minn. 
Security  Bank  v.  Holmes,  68  Minn.  538, 
71  N.  W.  699.  N.  Y.— Geiszler  v.  De 
Graaf,  166  N.  Y.  339,  59  N.  E.  993, 
82  Am.  St.  Rep.  659.  Ohio.— Foote  v. 
Burnet,  10  Ohio  317,  36  Am.  Dec.  90. 
Tex. — Taylor  v.  Lane,  18  Tex.  Civ. 
App.  545,  45  S.  W.  317.  Vt.— Cole  v. 
Kimball,  52  Vt.   639. 

The  usual  and  sufficient  remedy 
upon  the  breach  of  a  covenant  against 
incumbrances,  is  an  action  at  law  for 
damages.  Hastings  v.  Hastings,  27 
Misc.  244,  58  N.  Y.  Supp.  416. 

In  Post  r.  Campan,  42  Mich.  90,  94, 
3  N.  W.  272,  the  court  said:  "It  is 
commonly  said  that  a  covenant  against 
incumbrances  is  broken  when  made,  if 
ever,  and  this  is  true  in  the  sense 
that  the  promise  always  relates  to  an 
existing  condition  of  things,  and  it  is 
falsified  then,  if  it  ever  is.  But  if  the 
damage  do  not  then  result,  it  is  mis- 
leading and  mischievous  to  treat  this 
mere  technical  breach  as  constituting 
the  plaintiff's  cause  of  action 
I  am  of  the  opinion  that  the  better, 
and  only  just  rule  is  that  a  right  of 
action  accrues  when  substantial  dam- 
age  is   suffered." 

16.  U.  S.  — Peters  v.  Bowman,  98 
U.  S.  56,  25  L.  ed.  91.  Ala.— Deason 
V.  Findley,  145  Ala.  407,  40  So.  220; 
Prestwood  v.  McGouin,  128  Ala.  267,  29 
So.  386,  86  Am.  St.  Rep.  136;  Gunter 
V.  Williams,  40  Ala.  561.  Cal.— Black- 
well  V.  Atkinson,  14  Cal.  470.  Conn. 
Butler  V.  Barnes,  60  Conn.'  170,  21  Atl. 
419,  12  L.  R.  A.  273.  Ga.— Tucker  v. 
McArthur,  103  Ga.  409,  30  S.  E.  283. 
111. — Illinois  Land  &  Loan  Co.  v.  Bon- 
ner, 91  111.  114;  Brockmeyer  v.  Sani- 
tary Dist.  of  Chicago,  lls  111.  App. 
49,  56;  Scheldt  v.  Belz,  4  111.  App. 
431,  437.  Ind.— Midland  R.  Co.  v. 
Fisher,  125  Ind.  19,  24  N.  E.  756,  21 
Am.  St.  Rep.  189,  8  L.  R,  A.  604;  Con- 
duitt  V.  Ross,  102  Ind.  166,  26  N.  E. 
198;  Fisher  v.  Parry,  68  Ind.  465;  Mc- 
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Clure  V.  McClure,  65  Ind.  482;  Lake  Erie 
&  W.  R,  Co.  V.  Powers,  15  Ind.  App. 
179,  43  N.  E.  959.  Kan.^Scoffins  v. 
Grandstaff,  12  Kan.  467.  Ky.— Thomas 
v.  Bland,  91  Ky.  1,  14  S.  W.  955,  11 
L.  R.  A.  240;  Asher  Lumb.  Co.  v. 
Cornett,  23  Ky.  L.  Rep.  602,  63  S.  W. 
974;  Nunnelly  f.  White's  Exrs.,  3  Mete. 
584;  Birney  v.  Haim,  2  Litt.  262.  La. 
In  re  Cassidy's  Succession,  40  La.  Ann. 
827,  5  So.  292.  Me.  — Allen  v.  Little, 
36  Me.  170;  Crocker  V.  Jewell,  29  Me. 
527.  Md.— Crisfield  v.  Storr,  36  Md. 
129,  11  Am.  Rep.  480.  Mass.— Baker 
r.  Bradt,  168  Mass.  58,  46  N.  E.  409. 
Mich.— Ely  v.  Hergesell,  46  Mich.  325, 

9  N.  W.  435.  Miss.— White  v.  Presley, 
54  Miss.  313.     Mo.— Collier  v.  Gamble, 

10  Mo.  467;  Quick  v.  Walker,  125  Mo. 
App.  257,  102  S.  W.  33.  Neb.— Real 
V.  Hollister,  17  Neb.  661,  24  N.  W. 
333.  N.  H.— Chandler  v.  Brown,  59 
N.  H.  370.  N.  J.— Carter  v.  Denman, 
23  N.  J.  L.  260.  N.  Y.— Mygatt  v. 
Coe,  124  N.  Y.  212,  26  N.  E.  611,  11 
L.  R.  A.  646;  Rindskoff  V.  Farmers' 
L.  &  T.  Co.,  58  Barb.  36;  Clarke  v. 
Priest,  18  Misc.  5t)l,  42  N.  Y.  Supp. 
766;  Miller  v.  Clary,  127  N.  Y.  Supp. 
897.  N.  C— Lewis  v.  Cook,  35  N.  C. 
193.  Ohio.— King  v.  Kerr,  5  Ohio  154, 
22  Am.  Dec.  777.  Pa.— Williams  v. 
O'Donnell,  225  Pa.  321,  74  Atl.  205; 
Whitehill  v.  Gotroalt,  3  Pen.  &  W. 
313.  R.  I.— Reinhalter  V.  Hutchins,  26 
R.  I.  586,  60  Atl.  234.  S.  C— Jeter  v. 
Glenn,  9  Rich.  374.  Tenn. — Morrow  v, 
Baird,  114  Tenn.  552,  86  S.  W.  1079; 
Kenney  v.  Norton,  10  Heisk.  384.  Tex. 
Rutherford  V.  Montgomery,  14  Tex. 
Civ.  App.  319,  37  S.  W.  625;  Flaniken 
V.  Neal,  67  Tex.  629,  4  S.  W.  212.  Vt. 
Tillotson  V.  Prichard,  60  Vt.  94,  14 
Atl.  302,  6  Am.  St.  Rep.  95;  Wilder  v. 
Davenport  Estate,  58  Vt.  642,  5  Atl. 
753;  Clark  -v.  Winchell,  53  Vt.  408. 
Va.— Marbury  v.  Thornton,  82  Va.  702, 
1  S.  E.  909;  Dickinson  v.  Hoomes,  8 
Graft.  353.  W.  Va.— McConaughey  v. 
Bennett's  Exrs.,  50  W.  Va.  172,  40 
S.  E.  540;  Lydick  v.  B.  &  O.  R.  Co., 
17  W.  Va.  427.  Wis.— Schwallback  v. 
Chicago,  M.  &  St.  P.  R.  Co.,   69  Wis. 
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Further  Assurance.  —  The  covenant  for  further  assurance  is  similar 
to  the  covenant  for  quiet  enjoyment.  It  runs  with  tlie  land,  and  a 
breach  thereof  gives  a  right  of  action  to  the  covenantee,  or  his  successor 
in  the  title. ^^  An  action  for  specific  performance  is  proper  for  breach 
of  a  covenant  for  further  assurance  of  title  to  land.^* 


292,  34  N.  W.  128,  2  Am.  St.  Rep. 
740.  Eng. — Campbell  v.  Lewis,  3  Barn. 
ft  Aid.  392,  5  E.  C.  L.  322,  106  Eng. 
Reprint  706;  Noke  f.  Awder,  Crow. 
Eliz.  436,  78  Eng.  Reprint  677. 

Covenants  of  warranty  and  of  quiet 
enjoyment  "run  with  the  land  into 
hands  of  assignee  and  heirs,  and  may 
be  sued  upon  by  the  heir  or  assignee 
who  is  in  possession  when  the  breach 
occurs."  Deason  v.  Findley,  145  Ala. 
407,  40  So.  220. 

But  "the  covenant  of  warranty  of 
title  in  a  deed  of  conveyance  is  broken 
as  soon  as  made  if  there  is  a  superior 
outstanding  title,  or  an  incumbrance 
diminishing  the  value  of  the  enjoy- 
ment." Fidelity  &  Deposit  Co.  i'. 
Walker  (Ala.),  48  So.  600,  6U.5,  citing 
Sayre  v.  Sheflfield  Co.,  106  Ala.  441, 
18  So.  101;  Copland  v.  McAdory,  100 
Ala.  553,  13  So.  545. 

In  a  covenant  running  with  the  land 
the  covenantee  has  a  right  of  action 
for  its  breach  against  the  successor 
in  title  of  the  covenantor.  Atlanta 
Knoxville  &  Northern  R.  Co.  r.  Mc- 
Kinnev,  124  Ga.  929,  53  S.  E.  701,  110 
Am.  St.  Rep.  215,  6  L.  R.  A.  (N.  S.) 
436. 

In  Polk  r.  Givens,  44  Tnd.  App.  667, 
90  N.  E.  19,  21,  the  court  said  con- 
cerning covenants  running  with  the 
land:  "Parties  to  such  covenants  are 
bound  thereby,  and  the  party  to  whom 
a  right  of  action  accrues  on  account 
of  the  violation  of  covenants  that  run 
with  the  land,  is  not  limited  in  his 
right  of  action  to  the  person  whose 
immediate  act  violates  the  covenant. 
Each  grantee  becomes  liable  for  a 
violation  of  the  covenant,  so  long  as 
he  holds  the  legal  title  to  the  premises 
conveyed  under  the  deed  containing 
the   covenants." 

"It  is  not  necessary  that  a  cove- 
nant between  grantor,  and  grantee 
should  be  one,  technically  running 
with  the  land,  in  order  to  be  enforced 
against  a  subsequent  grantee."  It  is 
suflScient  that  he  has  notice  of  it. 
Maurer  v.  Friedman,  110  N.  Y.  Supp. 
320. 


"In  case  of  successive  warranties 
of  title  to  land,  the  last  vendee  with 
warranty  may  maintain  an  action  for 
breach  of  covenant  against  the  first, 
or  any  other  warrantor."  Morrow  v. 
Baird,  114  Tenn.  552,  558,  86  S.  W. 
1079. 

On  a  covenant  of  special  warranty 
of  title  to  land  no  action  can  be  main- 
tained by  the  immediate  grantee  if 
he  disposes  of  the  land  before  a  breach 
occurs,  because  such  covenants  run 
with  the  land.  Griffin  v.  Fairbrother, 
10  Me.  91. 

"Where  a  covenant  is  with  one  per- 
son, for  the  benefit  of  another,  .  .  . 
the  action  for  breach  must  be  in  the 
name  of  the  covenantee,  or  if  he  be 
dead,  by  his  legal  representatives.  The 
beneficiary,  however,  may  use  his  name 
or  the  name  of  the  representative  for 
the  purpose."  Brann  r.  Maine  Benefit 
Assn.,  92  Me.  341,  42  Atl.  500. 

A  covenant  of  warranty  of  title  to 
land,  runs  with  the  land,  so  as  to  give 
a  right  of  action  to  a  remote  grantee 
who  is  evicted  from  the  land  by  a 
paramount  title.  Thompson  v.  Savage, 
5   T.  B.   Mon.    (Ky.)    357. 

In  order  that  "a  covenant  may  run 
with  the  land,  so  as  to  give  the  as- 
signee its  benefit,  the  covenantee  must 
be  the  owner  of  the  land  to  which 
the  covenant  relates."  Shaber  v.  St. 
Paul  Water  Co.,  30  Minn.  179,  183,  14 
N.  W.  874. 

The  right  of  action  for  breach  of 
covenant  of  warranty  of  title  to  land, 
is  in  the  person  who  holds  under  such 
title,  when  the  breach  occurs,  and  does 
not  pass  to  subsequent  grantees.  De- 
long  V.  Spring  Lake  B.  Imp.  Co.,  74 
X.  J.  -L.  250,  66  Atl.  591. 

17.  m.— Scheldt  r.  Belz,  4  Til.  App. 
431,  437.  N.  Y.— Clarke  r.  Priest,  21 
App.  Div.  174,  47  N.  Y.  Supp.  489, 
Eng. — Middlemore  r.  Goodale,  Cro.  Car. 
503,   79   Eng.   Reprint   1033. 

And  see  all  authorities  cited  to  last 
preceding  subdivision. 

18.  Werner  r.  Wheeler,  142  App. 
Div.    358,    127    N.   Y.  Supp.    158,    166; 
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Party  v/alls.  —  A  covenant  concerning  the  use  of  a  party  wall  runs 
with  the  land,  and  a  right  of  action  for  breach  thereof  is  in  the  party 
injured  thereby.^^ 

Negative  Restrictive  Covenants. — By  The  Grantor.  —  "Where  cove- 
nants concerning  building  restrictions  are  made  by  the  grantor  of 
lots  for  the  mutual  benefit  of  the  grantees,  any  grantee  has  a  right  of 
action  for  the  breach  thereof.-" 

By  the  Grantee.  —  "Where  a  grantor  exacts  covenants  from  his 
grantees  for  the  benefit  of  contiguous  or  neighboring  lands  which  he 
retains,  the  grantor  or  his  assigns  of  the  property  benefited  may  en- 
force such  covenants  against  any  or  all  of  the  grantees,  but  they  cannot 
enforce  such  covenants  as  against  each  other.- ^ 

B.  "Who  May  Be  Sued.  —  An  action  for  breach  of  a  covenant 
running  with  the  land,  may  be  brought  against  the  immediate  grantor 
who  covenanted,  or  against  the  original  covenantor.-- 


Roake  v.  Sullivan,  125  N.  Y.  Supp.  S33, 
837. 

19.  111.— McChesney  f.  Davis,  8G 
111.  App.  380;  Tomblin  v.  Fish,  18  111. 
App.  439.  Mass.  — Eiclaardson  v.  To- 
bey,  121  Mass.  457,  23  Am.  Rep.  283; 
Maine  v.  Cumston,  98  Mass.  317.  Mich. 
Adams  v.  Noble,  120  Mich.  545,  79 
N.  W.  810.  Minn.— Kimm  v.  Griffin, 
67  Minn.  25,  69  N.  W.  634,  64  Am. 
St.  Rep.  385.  Ohio.— -Piatt  f.  Eggle- 
ston,  20  Ohio  St.  414. 

An  agreement  whereby  a  lot  owner 
is  to  be  paid  for  use  of  a  party  wall, 
by  the  adjoining  lot  owner,  runs  with 
the  land,  and  a  grantee  of  the  orig- 
inal builder  may  sue  thereon.  Rigg 
V.  Temley,  78  Ark.  65,  69,  93  S.  W. 
570,   115    Am.    St.    Rep.    17. 

Valuable  annotations  on  this  subject 
are  to  be  found  in  66  L.  R.  A.  673; 
1  L.  R.  A.  33;  2  L.  R.  A.  199.  See 
also  note,  supra. 

20.  Mass. — Parker  v.  Nightingale,  6 
Allen  341,  83  Am.  Dec.  632.  N.  J. 
Morrow  V.  Hasselman,  69  N.  J.  Eq. 
612,  61  Atl.  369;  De  Gray  v.  Mon- 
mouth Beach  Club  House  Co.,  50  N.  J. 
Eq.  29,  24  Atl.  388.  N.  Y.— Barrow 
V.  Richard,  8  Paige  351,  35  Am.  Dee. 
713;  Beekwith  v.  Pirung,  119  N.  Y. 
Supp.  444;  McDougall  r.  Schneider, 
118  N.  Y.  Supp.  861,  864;  Dovle  v. 
John  E.  Olson  Realty  Co.,  116  N.  Y. 
Supp.  834;  Francis  v.  Ziering,  112 
Supp.  647.  Eng. — Nottingham  P.  B. 
&  T.  Co.  V.  Butler,  L.  R.  15  Q.  B.  Div. 
261. 

"Mutual  covenants  between  owners 
of    adjoining    lands    in    which    the    re- 

Vol.  VI 


striction  upon  each  produce  a  cor- 
responding benefit  to  the  other,  and 
in  such  a  case,  of  course,  either  party 
or  his  assigns  may  invoke  equitable 
aid  to  restrain  a  violation  of  such 
covenants."  Korn  v.  Campbell,  192 
N.  Y.  490,  496,  85  N.  E.  687,  127  Am. 
St.   Rep.   925. 

A  suit  to  restrain  by  injunction  the 
violation  of  a  negative  covenant  may 
be  maintained  against  the  covenantor, 
or  any  one  conspiring  with  the  cove- 
nantor to  violate  it.  New  York  Pho- 
nograph Co.  I".  Davega,  111  N.  Y. 
Supp.   363,   370. 

21.  Mass.  —  Whitney  v.  Union  R. 
Co.,  11  Gray  359,  71  Am.  Dee.  715. 
N.  Y.— Korn  v.  Campbell,  192  N.  Y. 
490,  495,  85  N.  E.  687,  127  Am.  St. 
Rep.  925;  Equitable  Life  Assn.  Soc. 
V.  Brennan,  148  N.  Y.  661,  43  N.  E. 
173;  Seymour  f.  McDonald,  4  Sand. 
Ch.  502.  Eng.— Fulk  v.  Moxhay,  2 
Phillips  Ch.  774,  71  Eng.  Reprint  1143. 

An  action  at  law  for  damages  for 
breach  of  a  restrictive  building  cove- 
nant can  be  brought  only  against  the 
person  who  has  broken  such  covenant, 
and  not  against  a  subsequent  grantee. 
Zelman  t.  Kaufherr,  76  N.  J.  Eq.  52, 
73    Atl.    1048. 

22.  Atlanta,  K.  &  N.  R.  Co.  v.  Mc- 
Kinney,  124  Ga.  929,  53  S.  E.  701,  110 
Am.  St.  Rep.  110,  6  L.  R.  A.  436; 
Thomas  V.  Bland,  91  Ky.  1,  14  S.  W. 
955,  11  L.  R.  A.  240;  Hunt  r.  Orwig, 
17  B.  Mon.  (Ky.)  74,  66  Am.  Dec. 
144;  Cummins  v.  Kennedy,  3  Litt. 
(Ky.)    118,  14  Am.   Dec.  45. 

Where  a  covenant  is  inherent  or  runs 


COVENANT,  ACTION   OF 


143 


C.  Joinder  of  Parties.  —  If  their  interest  is  joint  all  living  cove- 
nantees must  join  in  an  action  of  covenant,  though  only  one  seals  the 
agreement  and  though  all  are  not  named  in  the  contract.-^'  If  the 
interest  is  joint  and  several  each  covenantee  may  sue.-* 

Tenants  in  common,  deriving  title  with  covenants  of  warranty  from 
the  same  grantor  may  maintain  a  joint  action  for  breaches  of  such 
covenants,-'^  or  may  sue  separately.-" 

Principal  and  Surety.  —  Principal  and  surety  who  covenant  by  sep- 
arate writings,  cannot  be  joined  as  defendants  in  an  action  of  cove- 
nant.-^ 


with  the  land,  the  heir's  executors, 
administrators  and  assigns  may  be 
bound  thereby.  Eockford,  R.  I.  &  St. 
L.    K.    Co.    V.    Beekemeier,    72    111.    267. 

"A  vendee  who  has  been  evicted,  or 
who  has  suffered  such  a  loss  as  would 
entitle  him  to  maintain  an  action  upon 
a  covenant  of  general  warranty  may 
bring  his  action  to  recover  damages  for 
the  breach,  against  a  remote  vendor 
who  conveyed  the  land  with  covenant 
of  warranty.  He  is  not  confined  to  an 
action  against  his  immediate  vendor." 
Snadon  r,  Salmon,  1S5  Ky.  47,  121  S. 
W.  970. 

In  Birncv  r.  Hann,  3  A.  K.  Marsh. 
(Ky.)  322,"  1.3  Am.  Dec.  167,  168,  the 
court  saiil:  "It  was  a  general  rule 
in  England  that  he  who  had  conveyed 
away  the  estate,  with  a  covenant  of 
warranty  which  ran  with  the  land, 
could  not  sustain  a  warrantia  charlae: 
but  it  might  be  brought  by  the  last 
grantee,  and  each  grantee  must  vouch 
his  warrantor  to  the  end  of  the  chain. 
This  remedy  being  extinct  in  this  coun- 
try, it  has  been  decided  that  an  action 
of  covenant  lies  in  its  stead  against 
a  remote  grantor:  See  Bookers  Admr. 
V.   Bell,   3   Bibb.    (Ky.)    173." 

An  action  of  covenant  will  by  force 
of  the  statute  of  New  Jersey,  lie 
against  heirs  and  devisees  for  the 
breach  of  a  covenant  against  encum- 
brances contained  in  a  deed  of  their 
ancestor.  New  Jersey  Ins.  Co.  v.  Meek- 
er. 37   N.   J.  L.   282. 

23.  Sevmour  v.  Western  E.  Co.,  106 
U.  S.  320,  1  Sup.  Ct.  123,  27  L.  ed. 
103,  citing  Sanders  t'.  Johnson,  Comb. 
230,  90  Eng.  Reprint  446;  Vernon  v. 
Jeffries,  7  Mod.  358,  87  Eng.  Reprint 
1289;  Petrie  v.  Bury,  5  Dowl.  &  E. 
(Eng.)  152;  Gresty  v.  Gibson,  L.  E. 
1  Exch.  112;  Eeeves  v.  Watts,  L.  E. 
1    Q.   B.    412. 

Defendant   can   object   to   nonjoinder 


of  plaintiffs  by  demurrer,  or  in  ar- 
rest of  judgment  under  the  plea  of 
the  general  issue.  Farni  v.  Tesson,  1 
Black    (U.   S.)    309,   17    L.    ed.   67. 

If  there  be  any  legal  ground  for 
omitting  the  name  of  one  of  the  joint 
covenantees,  as  a  plaintiff,  as  his 
death,  or  refusal  to  join,  it  is  neces- 
sary to  allege  such  excuse  for  his  non- 
joinder, in  the  declaration.  Hays  v. 
Lasater,   3   Ark.   565,   568. 

Fowler  V.  Kent,  71  N.  H.  388,  52 
Atl.  554,  was  an  action  for  breach  of 
a  covenant  to  maintain  a  dam  for  the 
benefit  of  all  the  part  owners  of  a 
water  privilege,  and  it  was  held  that 
all  the  owners  of  the  servient  estate 
must  be  joined  as  defendants. 

24.  Lilly  r.  Hodges,  8  Mod.  166,  88 
Eng.  Ecprint   122. 

25.  Mo.— Blondeau  r.  Sheridan,  81 
Mo.  545.  Pa. — McClure  v.  Gamble, 
27  Pa.  2S8.  Eng.— Kitchen  r.  Buckly, 
1   Lev.    109,   83   Eng.   Reprint   322. 

26.  Tenants  in  common  holding  as 
grantees  under  the  same  deed,  are  not 
required  to  join  in  an  action  against 
their  grantor  for  breach  of  a  covenant 
of  warranty  of  title.  Lamb  v.  Dan- 
forth,  59  Me.  322,  8  Am.   Eep.  426. 

Two  or  more  grantees  holding  in 
common  under  one  deed  containing  a 
covenant  of  warranty,  may  join  in 
an  action  for  its  breach,  or  either  one 
may  upon  eviction  by  a  paramount 
title,  sue  alone.  Swett  v.  Patrick,  11 
Me.   179. 

27.  Where  two  persons  covenant 
with  another  by  distinct  and  separate 
writings, — the  one  for  the  performance 
of  several  duties,  and  the  other  to  be- 
come his  surety  for  the  performance 
of  said  duties, 'they  cannot  be  joined 
in  the  same  action  for  a  breach.  Chil- 
dress V.  McCullough  &  Eichardson,  5 
Port.   (Ala.)   54,  30  Am.  Dec.  549. 
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Husband  and  Wife.  —  If  a  covenant  is  made  with  husband  and  wife 
concerning  his  property  he  may  sue  alone  for  a  breach.^**  But  if  the 
property  belongs  to  both,  and  the  action  would  survive  to  her,  she 
should  be  joined.^^ 

A  woman  who  joins  her  husband  in  a  deed  solely  for  the  purpose 
of  releasing  her  dower  interest  in  land,  cannot  be  joined  with  her 
husband  in  an  action  for  breach  of  the  eovenanto  in    such    deed.^'^ 

III.  WHERE  AND  IN  WHAT  COURTS  THE  ACTION  IS  TO 
BE  BROUGHT.  —  Where  the  action  of  covenant  is  founded  upon 
privity  of  contract  between  the  parties,  their  executors  and  admin- 
istrators, it  is  transitory;  but  where  it  is  founded  upon  privity  of 
estate,  it  is  local,  and  must  be  brought  in  the  country  where  the  land 
is  situated.^^ 

In  Nebraska,  county  courts  have  jurisdiction,  within  the  statutory 
limit  of  amount,  of  actions  for  breach  of  covenants  against  incum- 
brances,''- but  have  no  jurisdiction  of  actions  for  breach  of  covenants, 
where  title  to  land  is  involved.^^ 

Jurisdiction  of  Equity.  —  Breaches  of  express  negative  covenants  may 
be  restrained  by  courts  of  equity.^* 


28.  Beaver  v.  Lane,  2  Mod.  217,  86 
Eng.   Keprint   1034. 

29.  Dunstan  v.  Burwell,  1  Wils.  224, 
95  Eng.  Eeprint  586.  So  where  a  con- 
veyance is  made  to  a  man  and  his 
wife  and  their  heirs.  Middlemore  v. 
Goodhall,  Sir  Wm.  Jones  406,  82  Eng. 
Eeprint  213. 

30.  An  action  on  a  general  warranty 
in  a  joint  deed  cannot  be  maintained 
against  the  personal  representative  of 
the  deceased  warrantors  jointly.  Death 
severs  the  joinder,  and  the  right  of 
action  on  the  warranty  remains  against 
a  survivor  when  one  of  the  warrantors 
dies.  Pochin  v.  Conley,  74  Neb.  429, 
109  N.  W.  878;  Chambers  v.  Eeinhold, 
33  Pa.   Super.   266,   274. 

31.  Ky. — Birney  -v.  Haim,  2  Litt. 
263.  Mass. — Lienow  v.  Ellis,  6  Mass. 
331.  Mo. — Coleman  v.  Lucksinger,  224 
Mo.  1,  123  S.  W.  441,  26  L.  E.  A. 
(N.  S.)  934.  N.  H.— Worster  v.  Win- 
nepiscogee  Lake  Co.,  25  N.  H.  525; 
White  V.  Sanborn,  6  N.  H.  220.  Tex. 
McCreary  v.  Douglass,  5  Tex.  Civ.  App. 
492,  24  S.  W.  367.  Vt.— Tillotson  v. 
Prichard,  60  Vt.  94,  14  Atl.  302,  6 
Am.  St.  Eep.  95.  Eng.— Webb  v.  Eus- 
sell,  3  T.  E.  393,  100  Eng.  Eeprint 
639;  Walker's  Case,  3  Coke  23,  76  Eng. 
Eeprint  676. 

An  action  for  breach  of  a  covenant 
of  warranty  by  deed  conveying  an  in- 
terest in  land,  brought  by  the  original 
covenants  is  transitory.     But  when  the 
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action  is  brought  by  a  remote  grantee, 
it  is  a  real  action,  and  the  venue  must 
be  laid  in  the  county  where  the  estate 
lies.  Burt  &  Brabb  Lumb.  Co.  v.  Bailey, 
175  Fed.   131,  137. 

An  action  for  breach  of  a  covenant 
concerning  the  land,  brought  by  the  as- 
signee of  the  covenantee  against  the 
covenantor,  is  local  r.nd  can  be  main- 
tained only  in  the  county  where  the 
land  is  located.  Clark  v.  Scudder,  6 
Gray  (Mass.)  122.' 

Action  for  breach  of  covenant  of 
warranty  of  title  to  land  must  be 
brought  in  the  jurisdiction  where  the 
land  lies.  Birney  v.  Haim,  2  Litt. 
(Ky.)    262. 

An  action  for  breach  of  a  covenant 
concerning  land  brought  by  the  as- 
signee of  the  covenantee  against  the 
covenantor,  is  local,  and  can  be  main- 
tained only  in  the  county  where  the 
land  is  located.  Clark  v.  Scudder,  6 
Gray   (Mass.)   122. 

32.  Brass  v.  Vandecar,  70  Neb.  35, 
96  N.  W.  1035;  Hesser  v.  Johnson,  57 
Neb.   155,   77   N.   W.   406. 

33.  County  court  has  no  jurisdic- 
tion of  an  action  for  breach  of  cove- 
nant of  warranty  of  title.  (District 
court  has  jurisdiction.)  No  jurisdiction 
where  title  to  real  estate  is  drawn  in 
question.  Birkel  v.  Norton,  84  Neb. 
175,  120  N.  W.  927. 

34.  111.— Southern  Fire  Brick  Co.  v. 
Garden  City  Sand  Co.,  223  111.  616,  79 
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IV.     NECESSARY      ALLEGATIONS      BY      PLAINTIFF.  —  A. 

That  the  Cuvexaxt  Was  Sealed.  —  It  must  appear  from  the  dec- 
laration that  the  suit  is  founded  upon  a  sealed  instrument."^  It  is 
the  execution  by  sealing  that  is  important  rather  than  that  tl\p  party 
signed.^®  But  if  the  instrument  sued  on  is  described  in  the  declaration 
by  some  technical  word  importing  a  seal  as  "deed,"  "indenture"  or 
"writing  obligatory,"  it  need  not  be  expressly  averred  that  the  in- 
strument was  sealed.^'     And  it  has  been  held  that  if  it  is  alleged  that 


X.  E.  313,  9  L.  K.  A.  (X.  S.)  445; 
W'illoughby  r.  Lawrence,  110  111.  11, 
4  X.  E.  356,  56  Am.  Rep.  758.  Mass. 
Ropes  r.  Upton,  125  Mass.  258.  N.  Y. 
Diamond  Match  Co.  r.  Roeber,  106 
X.  Y.  473,  13  X.  E.  419,  60  Am.  Rep. 
464;  Xew  York  Bank  Xote  Co.  v.  Ham- 
ilton Bank  Xote  Co.,  83  Hun  593,  31 
X.  Y.  Supp.  1060. 

See  tlie  title  "Equity  Jurisdiction 
and  Procedure." 

Courts  of  equity  have  jurisdiction  to 
restrain  by  injunction  breaches  of  ex- 
press negative  covenants  contained  in 
contracts  and  leases,  although  such 
breaches  "will  occasion  no  substantial 
injury,  or  even  though  the  injury,  if 
any,  be  recoverable  at  law.  Carlson 
r.  Keener,  226  111.  15,  19,  80  X.  E. 
562. 

In  Deaver  r.  Gorman,  73  X.  .T.  Eq. 
129,  67  Atl.  112,  the  court  said:  "A 
court  of  equity  will  restrain  the  viola- 
tion of  a  covenant  entered  into  by  a 
grantee  restrictive  of  the  use  of  lands 
conveyed,  not  only  against  the  grantee 
covenantor,  but  against  all  subsequent 
purchasers  having  notice  of  the  cove- 
nant, whether  it  runs  with  the  land  or 
not.  There  is,  however,  this  distinc- 
tion: The  original  grantor,  in  impos- 
ing' the  covenant  upon  the  grantee, 
either  may  or  may  not  bind  himself. 
If  he  does  not  bind  himself,  then  his 
grantee,  having  no  right  of  action 
against  him,  cannot  pursue  any  other 
grantee,  to  whom  he  may  subsequently 
convey  the  whole,  or  a  part  of  the  re- 
maining lands."  See  also,  Morrow  r. 
Hasselman,  69  X.  .1.  Eq.  612.  61  Atl. 
369;  Roberts  r.  Scull,  58  X.  J.  Eq. 
396,  43  Atl.  583;  Hayes  r.  Wav- 
erlv  &  Pasaic  R.  Co.,  51  X.  .1.  Eq. 
34.5,  27  Atl.  648;  Mulligan  r.  .Tordon,  .50 
X.  .1.  Eq.  363.  24  Atl.  543;  De  Gray  v. 
Monmouth  Beach  Club  House  Co.,  50 
X.  .J.  Eq.  329,  24  Atl.  388. 

35.     Ala.— ^fcVoy  v.  Wheeler,  6  Port. 
201.     Ark.— Hays  "^f.   Lasater,    3    Ark. 


565.  Ky.— Tribble  v.  Oldham,  5  J.  J. 
Marsh.  137.  Me. — Manning  v.  Perkins, 
86  Me.  419,  29  Atl.  1114.  N.  J.— Smith 
r.  Emery,  12  X.  J.  L.  53;  Bilderback  V. 
Pounder,  7  X.  J.  L.  64;  Peirson  v.  Peir- 
son,  6  X.  J.  L.  168;  Ludlum  r.  Wood, 
2  X.  J.  L.  52.  N.  Y. — Atlantic  Dock 
Co.  V.  Leavitt,  54  X.  Y.  35,  13  Am. 
Rep.  556;  Macomb  v.  Thompson,  14 
.Johns.  207;  Van  Santwood  r.  Sandford, 
12  Johns.  197.  Vt. — McKay  v.  Dar- 
ling, 65  Vt.  639,  27  Atl.  324.  Va. 
Hollingsworths  r.  Dunbar,  3  Munf.  168, 

5  Am.  Dec.  5<i4.    Wis.  — Davis  v.    Judd, 

6  Wis.  85.  Eng. — Moore  r.  Jones,  2 
Str.  814,  93  Eng.  Reprint  866;  Atkin- 
son V.  Coatsworth,  1  Str.  512,  93  Eng. 
Reprint  668;  Fitzgerald  r.  Cragg,  1 
Comvns  139,  92  Eng.  Reprint  1003; 
Bond  V.  Movie,  2  Vent.  106,  86  Eng. 
Reprint  336;  Putt  v.  Xosworthy,  1  Vent. 
135,  86  Eng.  Reprint  93;  Cabell  V. 
Vaughan,  1  Wm.  Saund.  291,  86  Eng. 
Reprint  389;  Ascue  r.  Hollingsworths, 
Cro.    Eliz.    461,    78    Eng.    Reprint    699. 

Seal  sufficient  where  action  brought. 
Le  Rov  V.  Beard.  8  How.  (U.  S.)  451, 
12  L.  ed.  1151;  United  States  Bank  v. 
Donnallv,  8  Pet.  (U.  S.)  361,  8  L.  ed. 
974. 

Seal  Will  Not  Be  Presumed.— Holmes 
r.  Northern  I'ac.  R.  Co.,  Go  App.  Div. 
49,  72  X.  Y.  Supp.  476. 

36.  Atlantic  Dock  Co.  t*.  Leavitt, 
supra. 

37.  Jones  v.  Davis,  22  Wis.  422;  At- 
kinson V.  Coatsworth,  8  Mod.  3.3,  88 
Eng.   Reprint   25. 

In  Wineman  i".  Hughson,  44  111.  App. 
22,  26,  the  court  said:  "While,  as  a 
general  rule,  the  declaration  should 
state  that  the  contract  sued  on  was 
under  seal  even  where  the  terms  'cove- 
nant' or  'demised'  are  used,  for  these 
words  do  not  import  a  seal,  yet  where 
to  describe  the  instrument  words  of 
art  are  used,  such  as  indenture,  deed, 
or  vcriting  ohliqatory,  which  of  them- 
selves import  that  the  instrument  was 
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the  defendant  "covenanted,"  it  must  be  inferred  that  it  was  by  deed.^^ 
So  where  a  statute  has  abolished  the  distinction  between  sealed  and 

unsealed  instruments,  and  has  made  a  signature  necessary,  the  test 

is  whether  or  not  the  instrument  upon  which  it  is  sought  to  maintain 

the  action,  is  a  deed.^'^ 

Profert   must  be  made,  and  oyer  cannot  be  dispensed  witli  though 

it  is  shown  that  the  instrument  is  lost/*' 

B.  That  It  Was  Made  With  Plaintiff.  —  The  declaration  must 
show  that  the  covenant  was  made  with  the  plaintiff/^ 

C.  That  Conditions  Precedent  Were  Performed.  —  A  declara- 
tion in  covenant  must  aver  the  performance  of  a  condition  precedent, 
or  allege  a  readiness  to  perform  at  the  time  and  place  specified,  or  set 
forth  a  sufficient  excuse  for  non-performance."'- 


sealed  by  the  party,  the  declaration 
will  be  good  without  averment  of  seal- 
ing." 

In  the  absence  of  the  words  ''in- 
denture," "deed,"  or  "writing  ob- 
ligatory," all  of  which  import  that  an 
instrument  was  sealed,  there  must  be 
in  the  declaration  in  an  action  of  cov- 
enant, an  express  averment  that  the 
instrument  sued  on,  was  sealed.  The 
word  "covenant"  or  agreement,  does 
not  import  that  it  was  sealed.  Hays 
V.  Lasater,   3   Ark.   565. 

38.  Dodd  V.  Atkinson,  Cas.  Tem. 
Hard.    342,    95    Eng.    Reprint    221. 

39.  In  Jerome  v.  Ortman,  66  Mich. 
668,  33  N.  W.  759,  "the  plaintiffs  sued 
the  defendants  in  an  action  of  cove- 
nant for  the  violation  of  the  terms  of 
an  agreement  which  was  executed  with- 
out any  actual  seal  or  scroll,  but  which 
was  declared  to  be  the  act  of  the  par- 
ties, in  witness  whereof  they  there- 
unto set  their  hands  and  seals."  The 
action  of  covenant  was  properly 
brought,  as  it  was  evident  the  parties 
intended  the  agreement  to  have  the 
effect  of  an  instrument  under  seal. 
Campbell,  C.  J.,  said:  "At  common  law 
the  seal  alone  was  the  test  of  the  ex- 
istence of  a  deed.  Our  statutes  con- 
template a  signature  as  equally  neces- 
sary. The  statute  just  referred  to  in- 
dicates that  some  other  thing  than  a 
seal  may  be  considered,  and  this  can 
only  be  the  intention  of  the  parties 
as  found  in  the  instrument  itself,  and 
the  purpose  it  was  intended  to  serve." 

40.  Smith  r.  Emery,  12  N.  J.  L. 
53;  Soresby  i\  Sparrow,  1  Wils.  16, 
95  Eng.  Eeprint  466,  2  Str.  1186,  93 
Eng.  Reprint  1117.  See  the  title  "Pro- 
fert." 
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41.  Walker  r.  Kesner,  86  HI.  App. 
244. 

A  declaration  in  covenant  must 
show  with  whom  the  covenant  was 
made.  Keatly  v.  McLaugherty,  4  Mo. 
221. 

A  declaration  in  covenant  that  the 
defendant  by  deed  dated  the  5th  of 
November,  1868,  covenanted  to  pay 
the  plaintiff  the  sum  of  $200,  etc., 
without  stating  that  the  defendant 
covenanted  with  the  plaintiff,  was  held 
good  on  demurrer.  Hennessy  V.  Hen- 
nessv,  30  U.  C  Q.  B.   (Can.)   38. 

42.  Ala. — ^Bailey  v.  White,  3  Ala. 
330;  Jones  V.  Sommerville,  1  Port.  437. 
Ark.— Childress  v.  Foster,  3  Ark.  252. 
Conn.— Wright  v.  Tuttle,  4  Day  313, 
325.  111.— Hoy  v.  Hoy,  44  111.  469; 
Diekhut  v.  Durrell,  li  HI.  72.  Ky. 
Hunter's  Admrs.  f.  Miller's  Exrs.,  6 
B.  Mon.  612.  Mass. — Pomroy  v.  Gold, 
2  Mete.  500;  Couch  v.  Ingersoll,  2 
Pick.  292;  Tileston  v.  Newell,  13  Mass. 
406.  Mo.— Colgan  v.  Sharp,  4  Mo.  263; 
Keatly  v.  McLaugherty,  4  Mo.  221. 
N.  J.— Harrison  v.  Vreeland,  38  N.  J. 
L.  366;  Shiner  V.  Roberts,  20  N.  J' 
H.  435,  43  Am.  Dec.  636.  N.  Y.— 
Glover  v.  Tuck,  24  Wend.  153;  Dakin 
V.  Williams,  11  Wend.  69;  Frey  V. 
Johnson,  22  How.  Pr.  316.  W.  Va. 
Kern  v.  Zeigler,  13  W.  Va.  707.  Eng. 
Campbell  r.  Jones,  6  T.  R.  570,  101 
Eng.  Reprint  708;  Grey  v.  Friar,  4 
H.  L.  Cas.  565,  10  Eng.  Reprint  583; 
Graves  v.  Legg,  2  C.  L.  R.  1266,  9 
Exch.  709.  Can. — Walker  v.  Kelly,  24 
U.  C.  C.  P.  174;  Chatham  r.  McCrea, 
12  U.  C.  C.  P.  352;  Coatsworth  v. 
Toronto,  10  U.  C.  C.  P.  73;  Tanner  v. 
D'Everado,  3  U.  C.  Q.  B.  154. 

In    declaring   on   a   covenant   to   pay 
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D.  Tender,  Where  Conditions  Are  Dependent.  —  In  cases  of 
mutual  concurrent  covenants,  where  the  acts  are  to  be  clone  simul- 
taneously, the  plaintiff  in  an  action  for  breach  must  aver  rmd  show 
a  tender  of  performance  on  his  part  to  enable  him  to  maintain  the 
action.*^ 

Where  covenants  are  independent,  performance  on  the  part  of 
the  plaintiff  need  not  be  averred/* 


"so  as  notice  be  given  in  ^sriting, "  it 
is  not  sufficient  to  say  that  it  was 
given  "according  to  tlie  form  and  ef- 
fect  of  the   condition." 

In  Thomas  r.  Van  Ness,  4  Wend. 
(N.  Y.),  549,  the  court  said:  "It  is 
not  always  sufficient  to  aver  perform- 
ance in  tiie  words  of  the  contract.  The 
intent  of  the  contract  must  be  shown 
to  have  been  performed;  and  where  j 
the  words  do  not  clearly  and  \inequivo- 
cally  express  in  terms  that  which  in 
judgment  of  law  they  import,  their 
legal  import  constitutes  the  contract, 
and  that  must  be  averred  to  have  been 
done;  and  where  it  is  necessary  on 
the  part  of  the  plaintiff  to  aver  per- 
formance, it  must  be  set  forth  with 
such  certainty  as  to  enable  the  court 
to  judge  -whether  the  intent  of  the 
covenant   has   been   fulfilled." 

Where  "there  is  a  condition  prece- 
dent to  be  performed  by  the  plaintiff 
and  no  excuse  for  non-performance  is 
alleged  in  the  declaration,  then  an 
averment  of  performance  is  not  only 
necessary,  but  it  must  be  shown  to  be 
according  to  the  intent  of  the  parties 
to  the  contract,  and  must  be  precisely 
alleged,  and  with  reasonable  certainty 
so  that  the  court  may  judge  whether 
the  intent  of  the  parties  has  been  duly 
performed."  McLaughlin  v.  Hutch- 
ins,  3   Ark.   207,   213. 

When  time  enters  into  the  -perform- 
ance of  a  condition  precedent,  the 
plaintiff  must  aver  it  accordingly  in 
his  declaration.  Shinn  r.  Koberts,  20 
N.   J.   L.  43.5,   43   Am.   Dee.   636. 

"If  the  liability  of  the  defendant 
depends  upon  the  performance  of  a 
prior  covenant  or  condition  on  the  part 
of  the  plaintiff,  performance  or  a  ten- 
der of  performance  must  be  averred" 
in  the  declaration  or  it  will  be  bad 
on  demurrer.  Courcier  &  Kavises  v. 
Graham,    1    Ohio   330,   342. 

A  declaration  in  covenant  which  omits 
to  alleee  the  happening  of  the  event 
or  condition  upon  which  the  obligation 
of  the  covenant  was  to  be  performed,  is 


insufficient.     Harris  v.  Lewis,  5  W.  Va. 
575,   577. 

A  written  notice  given  to  a  grantor, 
that  a  suit  has  been  commenced  against 
the  grantee  by  declaration,  giving  date 
of  service  and  attaching  a  copy  of 
the  declaration  to  such  notice,  and  re- 
questing the  grantor  to  defend  the 
suit  under  the  covenants  of  warranty 
in  his  deed  of  the  premises  described 
in  the  declaration,  giving  the  date  of 
the  deed,  is  a  sufficient  notice  in  writ- 
ing of  the  pendency  of  such  suit,  and 
that  the  grantor  is  required  by  the 
grantee  to  defend  it.  Cook  v.  Curtis, 
6S    Mich.   611,   36   N.   W.   692. 

A  covenant  of  special  warranty 
against  the  acts  of  the  grantor  in  a 
deed,  his  heirs  and  all  persons  claim- 
ing by,  from,  through  or  under  him, 
is  not  breached  by  an  eviction  under 
a  paramount  title.  Dick  v.  McPher- 
son.    72    N.    J.    L.    332,    62    Atl.    383. 

All  covenants  which  relate  to  land 
and  are  for  its  benefit  run  with  it, 
and  may  be  enforced  by  each  suc- 
cessive assignee  into  whose  hands  it 
may  run  by  conveyance  or  assign- 
merit.  Louisville  &  N.  R.  Co.  v.  Illi- 
nois Cent.  R.  Co.,  174  111.  448,  51  N. 
E.  824. 

Voluntary  yielding  to  dispossession 
mav  be  sufficient.  Hebert  v.  Handy, 
29  R.  I.  543,  72  Atl.  1102,  quotinrj  from 
Hamilton  r.  Cutts,  4  Mass.  349,  352, 
3    Am.   Dec.   222. 

43.  Ky. — Hawley  r.  Mason,  9  Dana 
32,  33  Am.  Dec.  522.  Ohio. — Courcier 
&  Ravises  r.  Graham,  1  Ohio  3?0,  342. 
En?.— Heard  r.  Wadham,  1  East  619, 
102  Eng.  Reprint   239. 

In  case  of  dependent  covenants, 
neither  party  can  bring  in  an  action 
against  the  other,  without  averring 
performance  or  some  valid  excuse 
er|iiivalent  thereto.  Shinn  v.  Roberts, 
20    X.    .T.    L.    A?>r>,    43    Am.    Dec.    636. 

Alleging  readiness  to  perform  is  not 
sufficient.  Frev  r.  Johnson,  22  How. 
Pr.   (X.  Y.)   316.  325. 

44.  Davis  v.  Wiley,  4  111.  234;  .Tod- 
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E.  Substantial  Statement  of  Covenant.  —  In  an  action  of  cove- 
nant it  is  not  necessary  to  recite  in  the  declaration  the  entire  agree- 
ment, but  only  to  describe  substantially  the  material  parts  as  to  which 
breaches  are  alleged.*^  The  declaration  must  show  that  the  defendant 
entered  into  a  covenant  with  plaintiff/" 

F.  Assigning  Breaches.  —  It  must  be  alleged  that  the  covenant 
contained  in  the  instrument  has  been  broken.*' 


derell  v.  Cowell,  Cas.  Tern.  Hard.  343, 
95  Eng.  Eeprint  222;  Benny  r.  Tur- 
ner,  1   Mod.   61,   86   Eng.   Reprint   731. 

45.  Ky. — Jackson  r.  Sagacer,  3  Mon. 
27.  N.  y. — Henry  v.  Cleland,  14  Johns. 
400;  Grannis  V.  Clark,  8  Cow.  36. 
S.  C. — Killian  v.  Herndon,  4  Eich.  L. 
196.  Va.— Backs  v.  Taylor,  6  Munf. 
488;  Buster's  Exr.  r.  Wallace,  4  Hen. 
&  M.  82.  Eng. — Swallow  v.  Beau- 
mont, 2  Barn.  &  Aid.  765,  107  Eng. 
Eeprint   544. 

A  petition  for  breach  of  covenant  of 
warranty  of  title  contained  in  a  deed 
of  land  must  set  forth  in  substance 
sufficient  contents  of  such  deed  to  show 
the  covenant,  a  breach  of  which  is 
complained  of.  Gano  v.  Green,  116 
Ga.   22,  42   S.  E.   371. 

A  petition  for  breach  of  a  covenant 
of  warranty  of  title  to  land  is  suffi- 
cient against  a  general  demurrer  if  it 
sets  forth  substantially  "that  the  de- 
fendant had  sold  and  conveyed  to  the 
plaintiff:  certain  land  with  a  warranty 
of  title,  and  that  the  plaintiff  vras 
compelled  to  pay  to  another  a  spe- 
cific sum,  in  order  to  prevent  being 
evicted  from  the  premises,  under  an 
action  of  ejectment  brought  by  the 
latter,  who  'lawfully  claimed  the  said 
premises  by  an  older  and  better  title 
than  that  of  said  defendant  .  .  . 
whereby,  in  order  to  quiet  petitioner's 
title,  and  to  enable  him  to  remain  in 
quiet  possession  and  enjoyment  of  the 
premises'  "  was  compelled  to  and  did 
buy  up  the  outstanding  paramount  title 
aforesaid.  Bank  of  the  State  of  Geor- 
gia V.  O'Neal,  101  Ga.  673,  28  S.  E. 
973. 

In  pleading  a  breach  of  covenant  of 
warranty  of  title  to  land,  the  entii'e 
deed  should  not  be  set  out  as  a  part 
of  the  pleading,  but  the  covenant 
claimed  to  have  been  broken  should 
be  set  out.  McCampbell  v.  Vastine,  10 
Iowa  538. 

"In  an  action  for  breach  of  cove- 
nant of  warranty  of  title  to  land,  where 
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the  deed  containing  the  covenant  is 
filed  with  the  petition,  it  is  sufficient 
to  allege  in  the  petition  the  substance 
of  the  covenant,  without  setting  it  out 
in  the  express  terms  used  in  the  deed." 
Brady  r.  Peek,  99  Ky.  42,  35  S.  W. 
623,  34  S.  W.  906. 

In  a  complaint  for  breach  of  a  cove- 
nant of  seisin,  in  a  conveyance  of  land, 
an  allegation  that  such  conveyance 
was  for  a  valuable  consideration,  but 
not  stating  the  amount  thereof,  if 
defective,  is  so  because  indefinite,  and 
the  remedy  is  by  motion  to  make  more 
definite  and  certain,  and  not  by  objec- 
tion to  evidence.  Bartelt  v.  Brannsdorf, 
57  Wis.  1,  14  N.  W.  869. 

In  Price  f.  Fletcher,  Cowp.  727,  98 
Eng.  Eeprint  1330,  the  lease  was  set 
out  verbatim  and  the  declaration  was 
referred  to  a  master  to  strike  out  the 
superfluous  parts.  Lord  Mansfield  said 
that  on  the  next  instance  of  the  kind 
he  would  inquire  who  drew  the  declara- 
tion. 

It  is  sufficient  to  declare  on  a  cove- 
nant according  to  its  legal  operation, 
and  to  assign  breaches  substantially  in 
the  words  of  the  covenant.  Withers  V. 
Prickett,  Litt.  Sel.  Cas.   (Ky.)    192. 

If  material  part  omitted  defendant 
should  crave  oyer  and  demur.  Henry 
V.   Cleland,   14   Johns.    (N.   Y.)    400. 

46.  Walker  v.  Kesner,  86  111.  App. 
244,  where  the  court  said  that  though 
the  courts  are  tending  toward  liberal- 
ity in  pleading  that  justice  may  be 
done,  yet  they  have  not  "so  far  de- 
parted from  common  law.  rules  of  plead"- 
ing  as  to  permit  a  recovery  in  cove- 
nant under  a  declaration  which  sets 
up  a  breach  of  implied  warranty  or 
a    tort." 

47.  Eidgel  v.  Dale,  16  Ala.  36;  Mer- 
riman  v.  Bush,  116  Pa.  276,  9  Atl.  345. 

In  an  action  of  covenant  on  an  offi- 
cial bond  to  recover  penalties  affixed 
by  statute,  it  is  necessary  to  aver  in 
the  declaration  a  failure  to  comply 
with   the   statute   in   default   of   which 
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If  the  covenant  he  in  the  disjunctive  the  plaintiff  must  allege  a  breach 
in  both  of  the  things,  one  of  which  is  undertaken  to  be  done/* 

In  the  Negative.  —  And  if  the  covenant  be  not  to  permit  any  prisoner 
to  escape,  a  general  breach  that  the  defendant  suffered  a  particular 
prisoner  to  escape  is  good.^** 

Separate  Counts.  —  Where  several  breaches  are  assigned  they  should 
be  set  forth  in  separate  counts.'^'' 

Description  of  Land. —  The  declaration  in  an  action  on  a  real  cove- 
nant must  describe  the  land  and  title,  with  reasonable  certainty,''^  but 
need  not  give  a  detailed  description.^- 

Negativing  Defenses.  —  A  declaration  in  covenant  need  not  anticipate 
and  negative  matters  of  defense.^^ 


sucn  penalties  attached.     Lee  r.  State, 
22  Ark.  231. 

Recovery  in  ejectment  is  not  a 
breach  of  the  covenant  for  quiet  en- 
joyment which  is  broken  only  by  evic- 
tion or  actual  ouster.  There  must  be 
disturbance  of  possession.  Kerr  v. 
Shaw,    13   Johns.    (N.   Y.)    236. 

48.  Rawlins  V.  Vincent,  Carth.  124, 
90  Eng.  Eeprint  677;  Sherewood  v. 
Nonne,  1  Leon.  250,  74  Eng.  Keprint 
228. 

49.  Coniers  v.  Smith,  1  Lev.  78,  83 
Eng.  Reprint  306. 

50.  Prestwood  r.  McGowin,  128  Ala. 
267,  29  So.  386,  86  Am.  St.   Rep.   136. 

Each  assignment  of  breach  is  re- 
garded as  a  separate  declaration.  Bur- 
roughs   r.    Clancy,    53    111.    30,    33. 

If  there  "be  one  breach  well  assigned 
in  a  declaration,  it  cannot  be  held  ill 
on  a  general  demurrer.  McCoy  & 
Shoots  V.  Hill,  2  Litt.  (Ky.)  372; 
Adams  r.  Willoughby,  6  Johns.  (N.  Y.) 
65. 

"The  merits  of  each  are  to  be  con- 
sidered without  reference  to  the  oth- 
ers. No  one  count  can  be  aided  by 
another;  averments  in  one  count  can- 
not be  applied  to  s^istain  another;  and 
for  the  same  reason  they  cannot  be 
applied  to  defeat  another.  Each  count 
like  each  plea,  where  there  are  sev- 
eral, must  stand  by  itself,  and  be 
judged  of  independently."  Swett  v. 
Patrick,    11    Me.   179,   181. 

Contra. — In  an  action  to  recover 
damages  for  the  breach  of  two  or  more 
covenants  contained  in  a  deed,  it  is 
not  necessary  that  the  breach  of  each 
covenant  should  be  stated  in  a  sepa- 
rate paragraph  of  the  complaint, — and 
where  several  breaches  have  been  stat- 
ed in  a  single  paragraph,  the  sufficiency 


of  each  allegation  of  breach  may  be 
separately  tested  by  a  demurrer  there- 
to, in  the  same  manner  and  to  the 
same  extent,  as  though  pleaded  in  sep- 
arate paragraphs.  Sheetz  v.  Longlois, 
69  Ind.  491. 

51.  Carter  v.  Denman's  Exrs.,  23  N. 
J.  L.   260. 

A  declaration  for  breach  of  covenant 
in  a  deed,  which  omits  to  state  the 
date  of  the  deed,  is  insufficient.  Han- 
son V.  Cowan,  7  T.  B.  Mon.  (Ky.)  574. 

A  declaration  for  breach  of  cove- 
nant of  warranty  must  show  that  the 
title  to  the  land  with  which  the  cove- 
nant runs  is  vested  in  the  plaintiff. 
Carter  r.  Denman's  Exrs.,  23  N.  J.  L. 
260. 

52.  Dundass  v.  Lord  Weymouth, 
Cowp.  665,  98  Eng.  Reprint  1296.  See 
also,  Price  v.  Fletcher,  Cowp.  727,  98 
Eng.  Reprint  1330,  where  setting  out 
a  lease  verbatim  called  forth  the  con- 
demnation   of    Lord    Mansfield. 

53.  U.  S. — Wilcox  V.  Cohn,  5 
Blatchf.  346,  29  Fed.  Cas.  No.  17,640. 
Ala.— Mobile  &  M.  R.  Co.  f.  Gilmer, 
85  Ala.  422,  5  So.  138.  Ind.— McClure 
r.  McClure,  65  Ind.  482;  Mason  v. 
Cookscy,  51  Ind  519;  Kent  v.  Cantrall, 
44  Ind.  452.  Mass.  — Stearns  v.  Bar- 
rett, 1  Pick.  443,  11  Am.  Dec.  223. 
Wis.— LaPoint  f.  Cady,  2  Chand.  202, 
2  Pin.  515.  Eng. — Smith  v.  Wilson, 
8  East  437,  103  Eng.  Reprint  410; 
Davison  r.  Mure,  3  Doug.  28,  99  Eng. 
Reprint  522;  Boone  r.  Eyre,  cited  in 
Duke,  etc.  r.  Shore,  1  H.  Bl.  270,  273; 
Thomas  v.  Cadwallader,  Willes  496. 
Can.— Kay  v.  Gamble,  6  U.  C.  Q.  B. 
267;  Tanner  V.  D'Everado,  3  XJ.  C 
Q.  B.  154. 

See  generally  the  title  "Declaration 
I  and  Complaint. ' ' 
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Substantial  Statement  of  Breach.  —  As  a  general  rule,  the  plaintiff  in 
an  action  of  covenant  may  allege  breaches  generally,  by  simply  negativ- 
ing the  words  of  the  covenant,"  or  by  alleging  the  breach  according  to 


54.  Ala. — DeJarnette  v.  Dreyfus, 
166  Ala.  138,  51  So.  932;  Prestwood  v. 
McGowin,  128  Ala.  267,  29  So.  386; 
Sayre.  f.  Sheffield,  L.  I.  &  C.  Co.,  106 
Ala.  440,  18  So.  101;  Copeland  v.  Mc- 
Adory,  100  Ala.  553,  13  So.  545.  Ark. 
Tarwater  v.  Davis'  Exr.,  7  Ark.  153, 
44  Am.  Dec.  534.  Colo. — Seyfried  v. 
Knoblauch,  44  Colo.  86,  96  Pae.  993. 
Ind. — Van  Nest  v.  Kellum,  15  Ind. 
264;  Floom  v.  Beard,  8  Blackf.  76.  la. 
Slocum  V.  Haun,  36  Iowa  138;  Camp 
V.  Douglas,  10  Iowa  586;  McCampbell 
t:  Vastine,  10  Iowa  538.  Ky. — Bane's 
Heirs  v.  McMeekin,  4  Bibb  27.  Me. 
Damren  T.  Trask,  102  Me.  39,  65  Atl. 
513;  Glover  V.  O'Brien,  100  Me.  551, 
554,  62  Atl.  656;  Montgomery  r.  Reed, 
69  Me.  510.  Mass. — Bacon  r.  Lincoln, 
4  Cush.  210,  50  Am.  Dec.  765.  Mo. 
Evans  v.  Fulton,  134  Mo.  653,  36  S. 
W.  230.  N.  J.— Carter  v.  Denman's 
Exrs.,  23  N.  J.  L.  260.  N.  Y.— Woolley 
V.  Newcomb,  87  N.  Y.  605;  Eickert  f. 
Snyder,  9  Wend.  416;  Potter  r.  Bacon, 
2  Wend.  583.  Ore. — Jennings  f.  Kler- 
nan,  35  Ore.  349,  352,  55  Pac.  443, 
56  Pac.  72.  R.  I.— Reinhalter  v.  Hutch- 
ins,  26  R.  I.  586,  60  Atl.  234.  S.  C. 
Diseker  v.  Eau  Claire  Land  &  Imp. 
Co.,  86  S.  C.  28],  68  S.  E.  529.  Eng. 
Bascawin  v.  Cook,  1  Mod.  223,  86  Eng. 
Reprint  843;  Farrow  v.  Chevalier,  Holt 
176,  90  Eng.  Reprint  995;  Glinister  f. 
Audley,  1  Keb.  58,  83  Eng.  Reprint 
809. 

Particularity  showing  manner  of 
breach  in  detail  not  necessary.  Jenk- 
ins V.  Hancock,  1  Sid.  30  (breach  of 
a  covenant  not  to  allow  an  escape) ; 
Coniers  v.  Smith,  1  Lev.  78  (non-pay- 
ment of  rent  on  certain  days) ;  Hodges 
V.  Nicholas,  1  Nels.  Lutw.  357  (breach 
of  a  covenant  to  permit  trade  in  a 
house). 

In  an  action  for  bi'each  of  cove- 
nant, "the  allegation  of  breach  must 
be  governed  by  the  nature  of  the  con- 
tract. It  should  be  assigned  in  the 
words  of  the  contract,  or  in  words  co- 
extensive with  the  sense  and  effect 
of  it."  McLaughlin  v.  Hutchins,  3 
Ark.  207,  213. 

"In  covenant,  the  penal  part  of  the 
obligations  forms  no  part  of  the  con- 
tract  between    the   parties.     But   it   is 
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upon  the  stipulations  in  the  condition 
alone,  that  the  action  is  founded,  and 
it  is  not  necessary  to  aver  the  payment 
of  the  penalty.  The  breaches  must  be 
assigned  in  the  non-performance  of  the 
stipulations,  without  noticing  the  pen- 
alty." McLaughlin  v.  Hutchins,  3  Ark. 
207,  214. 

In  Copeland  v.  McAdory,  100  Ala. 
553,  556,  13  So.  646,  the  court  said: 
In  declaring  for  a  breach  of  the  cove- 
nant of  seisin,  or  good  right  to  con- 
vey, "all  that  is  necessary  is  to  nega- 
tive the  words  of  the  covenant  gen- 
erally. No  description  of  or  reference 
to  the  outstanding  or  permanent  title 
is  necessary,  nor  is  it  necessary  to  aver 
an  eviction,  or  ouster.  The  covenant 
is  broken,  if  at  all,  as  soon  as  it  is 
made,  and  not  by  the  occurrence  of 
any   future   event." 

An  allegation  that  a  covenantor  of 
seisin  had  not  a  good  title  in  fee 
simple  is  not  equivalent  to  an  aver- 
ment of  no  title  at  all,  and  does  not 
show  a  breach  of  the  covenant.  x\xtel 
V.  Chase,  77  Ind.  74,  19. 

Damren  r.  Trask,  102  Me.  39,  65  Atl. 
513,  was  an  action  of  covenant  broken 
upon  a  contract  under  seal,  for  the 
purchase  of  a  quantity  of  clapboards. 
The  plaintiffs  in  their  declaration  set 
out  the  covenant  according  to  its 
terms,  and  alleged  performance  and 
breach  as  follows:  'And  the  plaintiffs 
aver  that,  pursuant  to  such  deed,  they 
have  done  and  performed  all  things 
by  them  according  to  the  covenants 
aforesaid  to  be  performed.  Yet  said 
defendant  has  not  taken  away  from 
said  mill  the  clapboards  as  aforesaid, 
and  has  not  paid  the  plaintiffs  therefor 
the  sum  of  forty  dollars  per  thousand, 
but  wholly  refuses  and  neglects  to 
do  so,  and  so  has  not  kept  his  cove- 
nant aforesaid,  but  has  broken  the 
same.'  "  This  was  a  sufficient  as- 
signment of  the  breach. 

In  assigning  a  breach  of  the  cove- 
nant of  seisin,  the  declaration  must  not 
only  allege  that  the  defendant  was  not 
seised,  but  it  must  show  who  was.  Wil- 
ford  r.  Rose,  2  Root   (Conn.)   14. 

Nonpayment  of  rent  is  sufficiently 
averred  by  a  declaration  that  the  rent 
is    due    and    owing    and    still    remains 


COVEiXAXT,   ACTION   OF 


151 


its  legal  effect.^^  If,  however,  the  words  of  the  covenant  when  sep- 
arated from  the  rest  of  the  instrument  carry  a  different  meaning  than 
when  read  Avith  the  residue  of  the  deed  it  will  not  do  to  assign  in  the 
words  of  the  covenant.^^ 

The  general  rule  obtains  in  assigning  breaches  of  the  covenants  of 
seisin,  and  of  good  right  to  convey/'  To  ascertain  whether  or  not  a 
breach  is  well  assigned  tlie  court  will  consider  the  covenant  according 
to  its  spirit  and  intent/''*  If  some  breaches  be  well  assigned  and  some 
not,  judgment  on  demurrer  to  the  whole  will  be  on  Ihe  breaches  well 
assigned/" 

6.  Special  Aa'ermexts.  —  Eviction.  —  Where  the  action  is  brought 
upon  a  covenant  of  warranty  of  title  to  land,  or  for  quiet  enjoyment, 
the  declaration  must  allege,  an  actual  or  constructive  eviction  of  the 
plaintiff  or  a  disturbance  of  liis  possession  by  a  paramount  title.     A 


wholly   in    arrear   and   unpaid.     Dubois 
r.    Vjin    Orden.    6   .Johns.    (X.    Y.)    105. 

55.  U.  S.  — Wilson  r.  Griswold,  9 
Blatchf.  207,  .SO  Fed.  Cas.  No.  IT.SOC. 
Del. — Eandel,  Jr.,  r.  Chosapoake  &  D. 
Canal  Co..  1  Ilarr.  151,  1G2.  111.— 
Chicago,  M.  &  St.  P.  K.  Co.  r.  Iloyt, 
37  111.  App.  64,  67.  Ind.— Reajjan  v. 
Fox,  45  Ind.  S.  Ky.— Crad<lock  r. 
Howell,  5  .7.  ,T.  Marsh.  296;  Moore's 
Exrs.  r.  White.  Litt,  Rel.  Cas.  152. 
Mass. — Lent  r.  Padelford,  10  Mass.  2.30, 
6  .\m.  Dec  119.  N.  Y.— Rarnev  r. 
Keith,  4  Wend.  502;  Crannis  r.  Clark, 
8  Cow.  .tn.  Va.  — Buster's  Exrs.  V. 
Wallace.  4  Hen.  &  M.  82. 

Accordintj  to  intent  of  parties.  Grif- 
fith r.  Goodhand.  F.  Raym.  464.  83 
Enor.    Reprint   242. 

Koepke  r.  AVinterfield.  116  Wis.  44, 
92  X.  W.  437,  was  an  action  for  breach 
of  a  covenant  of  seisin.  The  com- 
plaint, among  other  things,  alleged  that 
the  vendor  never  had  possession,  either 
actual  or  constructive,  of  the  land  con- 
veyed, nor  any  title  or  interest  there- 
in, and  that  other  persons  named  had 
the  title  in  fee  simple  and  lawful  right 
to  the  land  under  record  tax  deeds; 
held  to  state  a  cause  of  action. 

56.  Chi^cago,  M.  &  St.  P.  R.  Co.  r. 
Hoyt,  44  Til.  App.  48.  cifnifi.  Sickle- 
more  r.  Thistleton,  6  Maule  &  Sel.  9, 
105   Eng.   Reprint   1146. 

57.  Ala.— Copeland  r.  McAdorv,  100 
Ala.  553,  13  So.  545.  Ind.— Van  Xest 
r.  Kellum,  15  Ind.  264:  Floom  r.  Beard. 
8  Blackf.  76.  la. — Socum  r.  Haun. 
36  Iowa  13S;  Camp  r.  Douglas.  10 
Iowa  5^6;  Brandt  r.  Foster,  5  Iowa 
287.    Me. — Montgomerv  r.  Reed.  69  Me. 


510;  Blanchard  r.  Hoxie,  34  Me.  376. 
Mass. — Bacon  r.  Lincoln,  4  Cush.  210, 
50  .Am.  Dec.  765;  Marston  f.  Hobbs, 
2  Mass.  433,  3  Am.  Dec.  61.  Mo. 
Evans  v.  Fulton,  134  Mo.  653,  36  S. 
W.  230.  N.  Y. — W'oolley  v.  Xewcombe, 
87  X.  Y.  605;  Eickert  v.  Snyder,  9 
Wend.  416;  Potter  i:  Bacon,  2  Wend. 
583. 

In  Carter  r.  Denman's  Exrs.,  23  X. 
J.  L.  260,  the  court  said:  "Where  the 
covenant  is  to  do  or  forbear  a  partic- 
ular act,  it  is  sufficient  to  assign  the 
breach  in  the  words  of  the  eontracf. 
So  in  an  action  upon  the  usual  cove- 
nants in  a  deed,  that  the  grantor  is 
seized,  or  that  he  has  good  right  to 
convey,  it  is  sufficient  to  assign  the 
breach  generally,  by  averring  that  the 
grantor  was  not  seized,  or  that  he  had 
not  good  right  to  convey." 

58.  Quackenboss  f.  Lansing,  6  .Johns. 
(X.  Y.)  49,  where  it  was  said  that  the 
demurrer  was  grounded  on  a  mere  quib- 
ble. And  see.  Burton 's  Exrs.  V.  Wal- 
lace, 4  Hen.  &  M.  (Va.)  82;  Griffith 
r.  Goodhand,  T.  Kaym.  464,  83  Eng. 
Reprint   242. 

In  Smith  r.  Sharp,  5  Mod.  133,  87 
Eng.  Reprint  565,  where  the  covenant 
was  to  convey  to  the  plaintiff  or  his 
assigns  a  breach  was  held  good  though 
it  omitted  "or  to  his  assigns."  In 
Aleberry  r.  Walby,  1  Str.  229,  93  Eng. 
Reprint  489,  the  covenant  was  to  pay 
or  cause  to  be  paid,  and  the  breach 
was  good  though  it  omitted  "or  cause 
to    be    paid." 

59.  .\dams  r.  Willoughby,  6  Johns. 
(X.   Y.)    65. 
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declaration  which  merely  negatives  the  words  of  such  a  covenant,  is 
not  sufficient.*'" 


60.     Ala.— Prestwood     r.     McGowin, 
128  Ala.  267,  272,  29  So.  386,   86  Am. 
St.    Eep.    136;    Copeland    V.    MeAdory, 
100   Ala.   553,   665,    13    So.   545;    Griffin 
V.    Eeynolds,    17    Ala.    198;    Banks    f. 
Whitehead,  7  Ala.  83.     Ark.— Womack 
f.    Connor,    74    Ark.    348,    352,    85     S. 
W.    783;    William    Farrell    Lumb.    Co. 
V.  Deshon,  65  Ark.  103,  44  S.  W.  1036; 
Dillahimty  v.  Little   Eock  &   F.   S.   E. 
Co.,    59    Ark.    699,    27    S.    W.    1002,    28 
S.   W.   657;   Abbott  V.  Eowan,   33   Ark. 
593;   Hi^gins  V.  Johnson,   14  Ark.   309, 
60    Am.    Dec.    544;     Walker    f.    John- 
son,   13    Ark.   522.     Conn. — Mitchell   v. 
Warner,  5  Conn.  497;   Giddings  r.  Can- 
field,    4    Conn.    482;    Booth    v.    Starr,    1 
Conn.    244,    6    Am.    Dec.    233.      Ga.— 
White    V.    Stewart;    131    Ga.    460,    62 
S.  E.  590;   Clements  v.  Collins,  59  Ga. 
124.     111. — Keating  v.  Springer,  146  111. 
481,    34    N.    E.    805,    37    Am.    St.    Eep. 
175,  22  L.  E.  A.  544;   Brady  v.  Spnick, 
27    111.    477.      Ind. — Wilber   v.   Buchan- 
an, 85  Ind.  42;   Eeese  r.  McQuilkin,  7 
Ind.  450;  Hannah  r.  Henderson,  4  Ind. 
174;     Mauzy    v.    Flint,    42    Ind.    App. 
386,  83  N.  E.  757.    Ky.— Jones  v.  Jones, 
87  Ky.  82,  7  S.  W.  886;  Stannaford  v. 
Hubbard,    33    Ky.   L.   Eep.    670,   110   S. 
W.   877.     Me.— Blanchard  v.  Hoxie,  34 
Me.    376.      Md. — Crisfield    v.    Storr,    36 
Md.    129,    11    Am.    Eep.    480.      Mass.— 
Brown  v.  Holyoke  W.  P.  Co.,  152  Mass. 
463,    25    N.    E.    966,    23    Am.    St.    Eep. 
844;    Skally    r.    Shute,    132    Mass.    367; 
Wait  V.  Maxwell,  4  Pick.   87;   Marston 
V.  Hobbs,  2  Mass.  433,  3  Am.  Dec.  61, 
Mich. — Simons    v.  Diamond   Match   Co., 
159    Mich.    241,    248,    123    N.    W.    1132. 
Minn. — Wagner  v.  Finnegan,   54   Minn. 
251,    55    N.    W.    1129.      Miss. — Dyer    v. 
Britton,  53  Miss.  270,  279.     Mo.— Cock- 
rell    V.    Proctor,    65    Mo.    41;    Pineland 
Mfg.  Co.  V.  Guardian  Trust  Co.,  139  Mo, 
App.    209,    122    S.    W.    1133;    Leet    v. 
Gratz,    124    Mo.    App.    394,    101    S.    W. 
696;    Pence    v.    Gabbert,    63    Mo.    App. 
302,    306;     Tracy    v.    GrefPet,    54    Mo. 
App.  562;  Holladay  v.  Menifee,  30  Mo. 
App.   207.     Neb.— Sears   v.   Broady,    66 
Neb.    207,    212,    92   N.   W.    214;    Hamp- 
ton   V.    Webster,    56    Neb.    628,    77    N. 
W.    50;    Troxell    V.    Johnson,    52    Neb. 
46,   71    N.   W.   968;    Cheney  v.   Straube, 
35  Neb.   521,  524,  53   N.   W.   479;   Eeal 
V.    Hollister,    20    Neb.    112,    29    N.    W. 
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189.  N.  J. — Carter  r.  Denman's  Exrs., 
23  N.  J.  L.  260,  272;  Kuhnen  v.  Parker, 
56  N.  J.  Eq.  286,  38  Atl.  641.  N.  Y. 
Kidder  v.  York,  12  Misc.  519,  33  N. 
Y.  Supp.  663;  Eickert  r.  Snyder,  9 
Wend.  416;  Sedgwick  r.  Hollenback, 
7  Johns.  376.  N.  C. — Fishel  f.  Brown- 
ing, 145  N.  C.  71,  58  S.  E.  759.  Ohio. 
Eobinson  t'.  Neil,  3  Ohio  325;  Innes  V. 
Agnew,  1  Ohio  386.  Ore. — Jennings  V. 
Kiernan,  35  Ore.  349,  55  Pac.  443, 
56  Pac.  72.  Pa. — Williams  v.  O'Don- 
nell,  225  Pa.  321,  74  Atl.  205;  Knepper 
V.  Kurtz,  58  Pa.  480;  Dobbins  v.  Brown, 
12  Pa.  75;  Chambers  f.  Eeinhold,  33 
Pa.  Super.  266;  Sager  v.  Patterson,  15 
Pa.  Super.  147;  Clarke  V.  McAnulty,  3 
Serg.  &  E.  364;  Paul  V.  Witman,  3 
AVatts  &  S.  407;  Patton  v.  McFarlane, 
3  Pen.  &  W.  419.  R.  I.— Eeinhalter  v. 
Hutchins,  26  E.  I.  586,  60  Atl.  234. 
Tenn. — Morrow  f.  Baird,  114  Tenn. 
552,  559,  86  S.  W.  1079;  Allison  V.  Alli- 
son, 1  Yerg.  16;  Crutcher  v.  Stump,  5 
Hayw.  100.  Tex.— Eaines  v.  Calloway, 
27  Tex.  678;  Ward  v.  Nelson  (Tex.  Civ. 
App.),  131  S.  W.  310.  Va.— Marbury 
r.  Thornton,  82  Va.  702,  1  S.  E.  909. 
Eng. — Campbell  r.  LewMs,  3  B.  &  Aid. 
392,  106  Eng.  Eeprint  706;  Nash  v. 
Palmer,  5  M.  &  S.  374,  105  Eng.  Ee- 
print 1088;  Howell  v.  Eichards,  11  East 
633,  103  Eng.  Eeprint  1150;  Dudley  v. 
Folliott,  3  T.  E.  584,  100  Eng.  Ee- 
print 746;  Moore  r.  Jones,  2  Ld.  Eaym. 
1536,  92  Eng.  Eeprint  496;  Noble  V. 
King,  1  H.  Bl.  34. 

In  order  to  recover  for  a  breach  of 
the  covenant  of  warranty,  an  eviction, 
either  actual  or  constructive,  must  be 
alleged,  and  where  it  is  alleged  that 
the  United  States,  or  a  state,  is  the 
owner  of  the  paramount  title,  this  is 
a  sufficient  allegation  of  a  constructive 
eviction.  Womack  v.  Connor,  74  Ark. 
348,   352,   85   S.  W.   783. 

A  petition  or  complaint  for  breach 
of  warranty  of  title  to  land,  must  al- 
lege an  actual  eviction,  or  such  facts 
as  will  show  that  title  paramount  has 
been  asserted  against  the  plaintiff,  and 
that  he  has  yielded  to  it,  or  it  is  in 
a  situation  requiring  him  to  yield  pres- 
ently as  a  matter  of  legal  duty.  Joy- 
ner  v.  Smith,  132  Ga.  779,  65  S.  E.  68. 

Wright  V.  Nipple,  92  Ind.  310  was 
an   action  for  breach  of   covenants  gf 
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a  deed  to  land.  The  complaint  alleged 
that  third  parties  had  brought  an  ac- 
tion for  partition  against  the  plaintiffs 
for  an  undivided  one-third  part  of  the 
land,  which  they  claimed  by  a  superior 
title,  and  in  said  action  duly  recovered 
a  judgment  for  such  interest  in  said 
land,  held  that  an  eviction  of  the 
plaintiff  from  one-third  of  said  land 
was    sufficiently    alleged. 

A  petition  for  breach  of  the  cove- 
nant of  general  warranty  in  a  deed 
must  allege  an  eviction,  a  surrender 
or  an  attorning  by  reason  of  a  para- 
mount title.  Sears  v.  Broady,  66  Neb. 
207,   92    X.   W.    214. 

Eavenal  r.  Ingram,  1.31  N.  C.  549, 
42  S.  W.  967,  was  an  action  for  breach 
of  covenants  of  warranty,  made  by 
defendants  in  the  following  language: 
"Do  hereby  covenant  to  warrant  and 
defend  the  title  to  the  aforesaid  de- 
scribed land  against  the  claim,  or 
claims  of  any  and  all  persons  claiming 
through  or  under  us."  "The  plaintiff 
alleged  that  one  Henry  Stuart,  at 
spring  term,  1S99,  of  Macon  superior 
court,  recovered  a  judgment  for  said 
land,  and  thereby  the  plaintiffs  have 
been  disturbed  and  deprived  of  their 
possession."  This  was  defective,  as 
"it  requires  more  than  a  judgment  of 
court  to  constitute  a  breach  of  war- 
ranty. There  must  be  an  ouster,  or  a 
disturbance  of  the  possession  equiva- 
lent to  an  ouster,"  and,  further,  that 
the  omission  to  allege  that  said  Stew- 
art recovered  upon  a  title  derived 
from  the  plaintiff's  grantors  rendered 
it   vitally   defective. 

A  declaration  for  breach  of  a  cove- 
nant of  general  warranty  of  title  to 
land,  which  sets  forth  substantially 
that  the  defendant  had  no  title  at 
the  time  of  sale,  and  that  an  ejectment 
had  been  brought,  the  plaintiff,  by  a 
stranger,  of  which  plaintiff  gave  de- 
fendant notice,  and  that  plaintiff  had 
been  afterwards  evicted  in  due  course 
of  law,  was  held  sufficient  on  demurrer. 
Swenk    v.    Stout,    2    Yeates    (Pa.)    470. 

Pigeon  River  Lumb.  &  Iron  Co.  v. 
Mims  (Tenn.),  48  S.  W.  385,  390,  was 
an  action  based  upon  a  warranty  of 
title  to  real  estate.  Plaintiff's  bill 
failed  to  show  an  eviction  after  the 
execution  of  the  deed  containing  the 
covenant,  but  showed  that  at  that  time 
the  land  was  already  in  the  , adverse 
possession  of  third  parties  claiming  un- 
der a  paramount  title  and  so  remained 
at   the  time   of   the   commencement   of 


the  action.  Held  that  no  eviction  ap- 
peared  from    the  bill. 

In  Day  r.  Chism,  10  Wheat.  (U.  S.) 
449,  450,  6  L.  ed.  363,  the  court  said 
in  reference  to  covenants  of  warranty 
of  title  to  land:  "In  an  action  on 
such  a  covenant  it  is  undoubtedly  nec- 
essary to  allege  substantially  an  evic- 
tion by  title  paramount,  but  we  do  not 
think  that  any  formal  words  are  pre- 
scribed, in  which  this  allegation  Is  to 
be  made.  It  is  not  necessary  to  say, 
in  terms,  that  the  plaintiff  has  been 
evicted  by  a  title  paramount  to  that 
of  the  defendants.  In  this  case,  we 
think  such  an  eviction  is  averred  sub- 
stantially. The  plaintiffs  aver,  'that 
the  said  Obadiah  had  not  a  good  and 
sufficient  title  to  the  said  tract  of 
land;  and  by  reason  thereof,  the  said 
plaintiffs  were  ousted  and  dispossessed 
of  the  said  premises,  by  due  course  of 
law.'  This  averment,  we  think,  con- 
tains all  the  facts  which  constitute  an 
eviction   by   title   paramount." 

Chenault  v.  Thomas,  119  Ky.  130, 
83  S.  W.  109,  was  an  action  for  breach 
of  warranty  in  the  conveyance  of  land, 
the  allegation  of  the  complaint  with 
reference  to  eviction  was  as  follows: 
"Plaintiff  says  that  subsequently,  in 
an  action  brought  by  Howe  &  Marks 
and  Parmelia  Fisher,  et  al.,  as  plaint- 
iffs, against  this  plaintiff,  et  al.,  as 
defendants,  the  Powel  circuit  court, 
by  judgment  duly  rendered,  adjudged 
that  said  Anderson  and  said  Chenault, 
who  made  said  deed  jointly  to  this 
plaintiff  as  aforesaid,  did  not  own  said 
five-twelfths  interest  in  said  land,  and 
adjudged  the  same  to  said  plaintiffs 
in  said  action  then  pending  in  the 
Powell  circuit  court,  and  adjudged  to 
said  plaintiffs  the  possession  of  all  of 
said  land,  save  an  undivided  five  twen- 
ty-fourths interest  therein,  thus  evict- 
ing this  plaintiff  from  the  possession, 
and  depriving  him  of  the  ownership  of 
five  twenty-fourths  interest  thereof, 
which  had  been  conveyed  to  him  as 
aforesaid."  This  allegation  was  held 
sufficient,  the  court  saying:  "While 
the  word  'paramount'  does  not  occur 
in  the  foregoing  quotation  from  the 
petition,  the  language  used  is  not  sus- 
ceptible of  any  other  construction  than 
that  appellee  was  evicted  by  paramount 
title." 

In  Glover  v.  O'Brien,  100  Me,  551, 
5.54,  62  Atl.  656,  the  court  said:  "It 
is  undoubtedly  a  well-settled  general 
rule     respecting     the     assignment     of 
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statement  of  Paramount  Title.  —  The  paramount  title  under  which 
eviction  or  ouster  was  enforced  must  be  substantially  set  forth  in  the 
declaration  or  complaint."  And  it  must  appear  that  such  title  is 
superior  to  the  title  of  any  one  else.**- 

In  Covenant  Against  Incumbrances.  —  A  declaration  for  breach  of  a 
covenant  against  incumbrances,  must  set  out  the  particular  incum- 
brance which  constitutes  the  breach.'^^     And,  where  the    covenant    is 


breaches  of  covenants,  that  the  plaint- 
iff may  allege  the  breaches  generally 
by  simply  negativing  the  words  of  the 
covenant;  but  the  exception  to  this 
rule  is  equally  well  recognized:  that, 
when  such  a  general  assignment  does 
not  clearly  and  necessarily  show  a 
breach,  special  averments  are  re- 
quired. .  .  .  The  covenants  against 
incumbrances,  and  that  of  general  war- 
ranty come  within  the  exception,  and 
breaches  of  those  covenants  must  be 
specifically  set  forth,  showing  in  the 
case  of  the  former  the  nature  of  the 
incumbrance  complained  of,  and  in  case 
of  the  latter  a  disturbance  of  title  or 
possession  by  a  paramount  title,  equiva- 
lent to  an  eviction." 

A  declaration  for  breach  of  cove- 
nant for  the  quiet  enjoyment  of  leased 
premises,  should  set  out  the  covenant 
and  allege  its  breach.  Cassidv  r.  Eich- 
ardson,  74  N.  H.  221,  66  AtL  641. 

In  an  action  for  breach  of  a  cove- 
nant of  warranty  of  title,  it  must  be 
alleged  that  there  has  been  an  evic- 
tion by  title  paramount  or  action 
brought.  Knntzman  v.  Smith,  77  N. 
J.    Eq.    30,    75    Atl.    1009. 

61.  U.  S.— Day  r.  Chism,  10  Wheat. 
449,  6  L.  ed.  363.  Ala.— Copeland  v. 
McAdory,  100  Ala.  553,  556,  13  So. 
545.  Ind. — Wilson  v.  Peelle,  78  Ind. 
384;  iSheetz  v.  Longlois,  69  Ind.  491. 
N.  J.— Kellog  r.  Piatt,  33  N.  J.  L. 
329.  Vt.— Knapp  r.  Marlboro,  34  Vt. 
235. 

While  it  is  necessary  to  specify  the 
particular  paramount  title  under  which 
the  covenantee  has  been  evicted,  it 
may  be  designated  in  general  terms, 
and  that  an  eviction  was  had  by  rea- 
son thereof,  without  attempting  to  de- 
tail the  manner  of  the  eviction,  or  by 
what  particular  means  it  was  brought 
about  or  accomplished.  .Jennings  v. 
Kiernan,  35  Ore.  349,  56  Pac.  72,  55 
Pac.   443. 

62.  Sheetz  v.  Langlois,  69  Ind.  491. 
In   an   action   for  breach  of  the  cov- 


enant of  warranty  of  title,  it  is  nec- 
essarj^  for  the  complaint  to  show  that 
the  title  to  which  possession  was  sur- 
rendered by  the  plaintiff  was  a  para- 
mount one.  It  is  not  sufficient  to  show 
that  it  was  above  or  greater  than  that 
of  the  grantor,  but  it  must  be  shown  to 
be  superior  to  all  others.  Wilson  v. 
Peelle,    78   Ind.    384. 

In  an  action  for  breach  of  a  cove- 
nant of  warranty  of  title,  where  it  ap- 
pears by  the  declaration  that  the  plaint- 
iff has  yielded  to  a  claim  of  title  with- 
out suit,  it  must  be  alleged  that  tlie 
title  to  which  he  yielded  was  good. 
McKillop  1-.  Burton,  82  Vt.  403,  409, 
74  Atl.  78. 

"The  declaration  in  this  action  of 
covenant  for  breach  of  Avarranty 
against  incumbrances,  in  which  the 
plaintiff  seeks  to  recover  as  damages 
the  amount  she  says  she  was  com- 
pelled to  pay,  as  the  cost  of  certain 
curbstones  set  adjoining  the  premises 
conveyed  to  her  b,v  the  defendant,  to 
prevent  her  estate  being  sold  therefor, 
contains  no  averment  of  any  demand 
upon  the  abutting  owner  before  the 
same  were  certified  to  the  tax  as- 
sessors and  included  in  the  defend- 
ant's tax.  This  demand  [under  the 
statute]  is  an  essential  prerequisite 
to  a  valid  assessment,  as  therein  spe- 
cified, and  the  omission  of  such  aver- 
ment is  fatal  to  the  plaintiff's  claim 
that  she  was  compelled  to  pay  the 
same."  Bowers  r.  Narragansett  Eeal 
Estate  Co.,  28  E.  I.  329,  67  Atl.  324, 
325. 

63.  U.  S.— LeRoy  v.  Beard,  8  How. 
451,  12  L.  ed.  1151.  Ala.  — DeJarnette 
r.  Dreyfus,  166  Ala.  138,  51  So.  932; 
Prestw'ood  r.  McGowin,  128  Ala.  267, 
29  So.  386,  86  Am.  St.  Eep.  136.  Ark. 
Logan  r.  Moulder,  1  Ark.  313,  33  Am. 
Dec.  338.  Conn. — Mitchell  v.  Warner, 
7  Conn.  497.  Me. — Blanchard  v.  Iloxie, 
34  Me.»376.  Mass. — Wait  v.  Maxwell, 
4  Pick.  87;  Marston  r.  Hobbs,  2  Mass. 
433,   3    Am.   Dec.    61.     Mo.— Shelton    v. 
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against  incumbrances  only  which  arise  under  or  through  the  grantor, 
the  declaration  must  allege  that  the  incumbrance  complained  of  orig- 
inated from,  by  or  under  the  grantor.''*  The  same  rules  also  apply  to 
a  complaint  for  breach -of  a  covenant  for  quiet  enjoyment."^ 


Pease,  10  Mo.  474.  Wis. — Jones  v. 
Davis,  22  Wis.  421. 

In  Henderson  v.  II.  L.  Berry  Co., 
145  Ala.  404,  39  So.  662,  the  complaint 
alleged  a  warranty  against  incum- 
brances, but  failed  to  show  any  incum- 
brance. In  alleging  a  breach  of  the 
warranty,  it  averred  an  existing  out- 
standing paramount  title  at  the  date 
of  the  execution  of  the  deed  containing 
the  warranty.  This  was  bad  on  de- 
murrer. 

Brenen  r.  Kelly,  61  N.  Y.  Supp.  695, 
was  an  action  for  breach  of  a  cove- 
nant against  incumbrances.  The  com- 
plaint alleged  that  at  the  time  of  the 
delivery  of  the  deed  containing  the  cov- 
enant, there  were  unpaid  taxes  upon 
the  property  to  the  amount  of  $116.86, 
together  with  the  penalty  and  inter- 
est thereon  for  non-payment.  The  al- 
legation disclosed  an  immediate  breach 
of    the    covenant. 

In  a  complaint  for  breach  of  a  cove- 
nant against  incumbrances  on  title  to 
land,  an  allegation  "that  there  was  a 
valid  and  subsisting  m,ortgage  thereon 
for  a  large  amount,  to  wit,  $1U00, " 
and  that  said  mortgage  was  subse- 
quently foreclosed  in  Illinois  where 
the  land  was  situated,  and  that  the 
land  was  ordered  sold,  by  decree  of 
court,  and  was  sold  in  pursuance  there- 
of, was  held  sufficient  to  show  that 
there  was  a  valid  incumbrance  on  the 
propertv.  Worlej'  r.  Hineman,  6  Ind. 
App.    240.   33    N.^E.  "260. 

64.  Griffin  v.  Reynolds,  17  Ala.  198; 
Sherwood  v.  Laudon,  57  Mich.  219, 
23  N.  W.  778. 

The  rule  of  the  text  was  laid  down 
in  Mayo  v.  Babcock,  40  Me.  142,  144, 
where  a  covenant  in  a  deed  "That 
neither  the  grantor,  nor  his  heirs,  or 
any  other  person,  or  persons,  claim- 
ing from  or  under  them,  or  in  their 
name,  right  or  stead  of  them,  shall 
or  will,  by  any  way  or  means,  have, 
claim,  or  demand,  any  right  or  title 
to  the  premises,  or  their  appurtenances, 
or  to  any  part  or  parcel  thereof  for- 
ever." 

In  Griffin  r.  Fairbrother,  10  Me.  91, 
96,    the    covenant    alleged    in    the    dec- 


laration was  a  covenant  of  special 
warrant}^  to  warrant  and  forever  de- 
fend the  premises  to  the  grantee,  his 
heirs  and  assigns  against  the  lawful 
claims  and  demands  of  all  persons 
claiming  by,  through  or  under  grantor. 
The  breach  assigned  was  that  the  grant- 
or had  no  right  to  sell  and  convey 
the  premises  in  manner  and  form  as 
set  forth  in  the  deed  containing  said 
covenant.  On  the  face  of  the  declara- 
tion no  cause  of  action  appeared,  be- 
cause the  defendant  did  not  covenant 
that  he  had  good  right  to  sell  and 
convey   the   premises. 

65.  Crisfield  v.  Storr,  36  Md.  129, 
148.  11  Am.  Dec.  480;  Marston  v. 
Hobbs,  2  Mass.  433,  3  Am.  Dec.  61. 
See  cases  last  above  cited. 

In  Carter  r.  Denman's  Exrs.,  23  N. 
J.  L.  260,  276,  the  court  said:  "Where 
a  covenant  is  to  do,  or  forbear  a  par- 
ticular act,  it  is  sufficient  to  assign 
the  breach  in  the  words  of  the  con- 
tract. So,  in  an  action  upon  the  usual 
covenants  of  a  deed,  that  the  grantor 
is  seized,  or  that  he  has  good  right  to 
convey,  it  is  sufficient  to  assign  the 
breach  generally,  by  averring  that  the 
grantor  was  not  seized,  or  that  he  had 
not  good  right  to  convey.  But  in  an 
action  upon  a  covenant  of  warranty,  it 
is  not  enough  to  aver  in  the  negative 
of  the  covenant,  that  the  grantor  did 
not  warrant  and  defend  the  premises. 
The  declaration  must  go  farther,  and 
show  an  eviction  by  a  person  having 
lawful  title  paramount  to  that  of  the 
plaintiff.  And  the  same  rule  applies 
to  covenants  for  quiet  enjoyment  and 
against    incumbrances." 

In  Jennings  r.  Kiernan,  35  Ore.  349, 
352,  55  Pac.  443,  the  court  said:  "In 
assigning  breaches  of  the  usual  cove- 
nants, accompanying  the  transfer  of 
Imds.  the  general  rule  is  that  the 
pleader  may  assign  them  generally, 
unless  such  an  assignment  does  not 
amount  to  a  breach.  For  instance,  as 
against  the  covenant  of  seisin  or  that 
the  grantor  has  good  right  to  convey, 
it  is  sufficient  to  say  that  he  was  not 
seized,  or  had  not  good  right  to  con- 
vey, for  such  an  allegation  necessarily 
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negatives  the  undertaking  of  the  cove- 
nant. But  not  so  as  it  respects  the  cov- 
enant against  incumbrances,  the  cove- 
nant of  warranty,  and  quiet  enjoyment, 
as  the  grantor  does  not  covenant 
against  all  possible  incumbrances,  or 
all  interruptions  or  claims  or  ousters, 
and  it,  therefore,  becomes  necessary  to 
specify  the  incumbrance  or  title  para- 
mount by  reason  of  which  the  cove- 
nantee or  his  assigns  have  been  ousted 
or  disturbed  in  the  possession." 

66.     The   plaintiff   says,   that   on   the 

day  of ,  1888,  one  M.  B., 

being  seized  in  fee  simple  of  certain 
lands    described    as    follows,    to    wit: 

conveyed   the   same   to   N.   S. 

That  at  the  date  of  said  conveyance 
said  M.  B.  was  inter-married  with  one 
H.  B.,  who  did  not  join  in  said  con- 
veyance or  otherwise  release  his  dower 
in  said  premises;  that  about  Aj^ril 
25th,  1889,  M.  B.  died  leaving  said 
H.  B.  her  widower,  and  said  widower 
is  still  living.  That  on  September  22, 
1892,  said  N.  S.,  for  the  consideration 
of  three  hundred  dollars,  by  deed  duly 
executed,  and  with  covenants  against 
incumbrances,  and  of  general  warranty 
conveyed  said  lands  to  said  W.  That 
thereafter  said  H.  B.,  before  the  ad- 
measurement of  his  said  dower  es- 
tate, sold  and  by  deed  duly  executed, 
conveyed  his  dower  interest  in  said 
lands  to  one  Bechtol.  That  thereafter 
in  a  certain  action  pending  in  the 
court  of  common  pleas  of  Allen  county, 
Ohio,  wherein  said  W.  was  plaintiff 
and  said  Bechtol  was  defendant,  said 
Bechtol  as  grantee  of  said  H.  B.,  by 
her  cross  petition,  demanded,  and  upon 
trial  established  her  claim  to  dower 
in  said  lands,  and  the  court  in  said 
action  found  the  value  in  a  gross 
amount    of   said    dower  interest    to    be 

$ and    charged    the    amount    so 

found  as  a  lien  upon  said  lands,  and 
ordered  that  in  default  of  payment, 
said  lands  be   sold   as  upon   execution, 

said    order    being    of    date    the    

day  of . 

Plaintiff  further  says  that  on  the 
day  of when  said  Bech- 
tol filed  her  said  cross  petition  in  said 
action,  he  notified  said  N.  S.  of  the 
pendency  of  said  action  and  of  the 
matters  contained  in  said  cross  com- 
plaint and  demanded  that  he  defend 
against   the   claims   of   said   cross   com- 
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plaint,  but  the  said  N.  S.  failed  and, 
refused  so  to  do,  and  said  plaintiff 
was  compelled  to  and  did  pay  the 
amount  of  said  lien  in  discharge  there- 
of, and  also  paid  attorney's  fees  and 
costs   in   said    action   in    all   amounting 

to  $ ,  for  which  amount  he  prays 

judgment    against    the    defendant. 

Attorney  for  Plaintiff. 
Weyer  v.  Sager,  21  Ohio  C.  0.  710, 
12  Ohio  Cir.  Dec.  193. 

On  a  Bill  of  Sale  of  Goods. — For  that 

the   said   D   (defendant)    at  ,   on 

,  by   his    certain   writing,   sealed 

with  his  seal,  and  here  in  court  to  be 
produced,  of  that  date,  in  consideration 

of  ,  to  him  in  hand  paid  by  the 

plaintiff,  did  bargain,  sell  and  deliver 
to  the  said  plaintiff  the  goods  and 
things  in  tlie  schedule  to  the  same  writ- 
ing subscribed,  to  have  and  to  hold 
the  same  to  the  plaintiff  and  his  ex- 
ecutors, administrators  and  assigns,  to 
the  use  of  the  plaintiff  and  his  execu- 
tors, administrators  and  assigns  for- 
ever. And  the  said  deed  by  said  writ- 
ing covenanted  with  the  plaintiff,  that 
he  the  said  bargained  premises  to  the 
plaintiff,  his  executors,  administrators 
and  assigns,  would  warrant  and  forever 
defend  by  said  writing;  as  by  said 
writing,  with  the  schedule  aforesaid 
annexed,  more  fully  appears.  And  the 
plaintiff,  in  fact,  says,  that  the  said 
deed,  at  the  time  of  making  and  seal- 
ing the  writing  aforesaid,  had  no  in- 
terest or  property  in  said  goods  or  chat- 
tels, or  any  part  thereof;  but  the  true 
property  thereof  then  was  in  B.  C. 
And  so  the  said  D,  though  often  re- 
quested, hath  not  kept  his  covenant 
aforesaid  with  the  plaintiff,  in  this  be- 
half made,  and  hath  altogether  denied, 
and  yet  doth  deny  to  perform  it  to 
him."  Parson's  American  Precedents, 
p.    327. 

On    a   Note    Under    Seal.— For    that 

the  said  A   (defendant)    on  ,  at 

,  by   his   deed    of   that   date,   in 

court  to  be  produced,  covenanted  with 
the   plaintiff  to  pay  him,  or  his   order, 

the    sum    of on    demand,    with 

interest  for  the  same  until  paid:  yet 
the    said    A,    though    often    requested, 

hath  not  paid  the  said  sum  of  , 

nor  the  interest  thereof,  but  wholly 
neglects  and  refuses  so  to  do.  And 
so  the   said  A  his  said   covenant  hath 
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not  kept,  but  hath  broken  the  same." 
Parson's   American   Precedents,   p.   321. 
On  a  Charter  Party. — For  that  where- 
as  on  ,  at ,  by  a   certain 

charter  party  of  affreightment,  in- 
dented, of  that  date,  made  and  conclud- 
ed upon  between  the  said  A  and  B 
(defendants)  on  the  one  part,  and  the 
plaintiff  on  the  other,  one  part  thereof 
under  the  hands  and  seals  of  the  said 
A  and  B,  in  court  to  be  produced;  the 
plaintiff,  for  the  considerations  therein 
mentioned,  did  let  to  freight,  unto  the 
said  A  and  B,  the  whole  hull,  &c.  (as 
in    the    charter    party),    for    a    voyage 

from to ,  and  thence  back 

to  ,  the  place  of  her  discharge, 

the  dangers  of  the  seas  excepted.  And 
plaintiff  among  other  things,  did  then 
covenant  with  the  said  A  and  B,  that 
the  said  ship  was  then  and  there,  and 
during  said  voyage  should  continue  to 
be  sound,  strong,  and  well  fitted  for 
such  a  voyage.  And  the  said  A  and 
B,  in  consideration  thereof,  did  there- 
in, among  other  things,  covenant  to  pay 
to  the  plaintiff,  his  executors,  &c.,  the 
sum  of for  every  ton  afore- 
said, for  every  calendar  month,  and  so 
in  j)roportion  for  a  less  time  than  a 
month,  said  ship  should  be  in  the  serv- 
ice of  said  A  and  B  upon  said 
voyage,  commencing  from  the  date 
of  said  charter  party  and  ending 
at    the    time    of    her    discharge    from 

the   said   voyage,   at  ;    and  that 

the  whole  of  said  hire  should  be  paid 

within  days  after  her  discharge 

from  said  voyage,  at ;  and  that 

the  said  A  and  B  would  victual  and 
man  said  ship  during  said  voyage,  and 
would  pay  port  charges,  and  also  would 
insure   and   pay   the   plaintiff   the    sum 

of  ,  being  the  sum  the  said  ship 

was  appraised  at,  and  valued  by  the 
mutual  consent  of  the  parties,  in  case 
said  ship,  upon  said  voyage,  or  in  any 
port  or  place  in  consequence  thereof, 
should  be  seized  for  the  supposed 
breach  of  any  acts  of  trade,  the  re- 
straints of  pirates  excepted.  And  it 
was  therein  mutually  agreed  between 
the  said  parties,  that  one  G  should 
be  master  of  said  ship  during  said 
voyage;  and  in  case  said  ship  should 
not  be  ready  when  loaded,  that,  in 
that  case,  the  hire  should  cease  until 
she  should  be  ready:  to  the  true  per- 
formance of  which  covenants,  the  said 
parties  therein  bound  themselves  each 
unto  the  other  in  the  penal  sum  of 
.     Now,  the  plaintiff  avers,  that 


he  has  well  and  truly  done  and  per- 
formed all  things,  in  the  said  charter 
party  on  his  part  covenanted  to  be 
performed,  and  that  the  said  ship, 
with  her  appurtenances,  was,  by  the 
said  A  and  B,  taken  into  their  service 

on  ,  and  on  was  loaded, 

and  was  then  ready,  and  did  proceed 

on  said  voyage  to ,  arrived  safe 

there  on  ,  and  thence  proceeded 

back  to  ,  and  on arrived 

at  ,  viz., ,  and  was  there, 

on  the  same  day,  discharged  from  the 
same  voyage.  And  the  plaintiff  fur- 
ther avers,  that  the  whole  hire  of  said 
ship,  with  her  appurtenances,  during 
said  voyage,  amounted  to  the  sum  of 
whereof    the    said    A    and    B 


thereafterwards,  on  the  same  day,  had 
notice:    Yet  the  said  A  and  B,  or  either 

of   them,   though  the   said days 

have    expired,    and    though    since    re- 
quested, have  never  paid  the  said  sum 

of  ;  but  the  said  A  and  B  their 

covenants  aforesaid,  in  these  partic- 
ulars, have  not  kept,  but  altogether 
broken;  and  the  said  A  and  B,  and 
each  of  them,  still  wholly  denied  to  per- 
form the  same."  Parson's  American 
Precedents,  p.  321. 
By  Lessor  Against  Lessee  for  Bent. 
,    to    wit,    A    B    complains    of    G 


D,  being  in  the  custody  of  the  sheriff 
of ,  of  a  plea  of  breach  of  cove- 
nant.    For  that  whereas,  heretofore,  to 

wit,  on   the  day  of  ,  A. 

D.,  at  &c.,  by  a  certain  indenture  then 
and  there  made  between  the  said  A  B 
of  the  one  part,  and  the  said  C  D  of 
the  other  part  (the  counterpart  of 
which  said  indenture  sealed  with  the 
seal  of  the  said  C  D,  the  said  A  B 
now  brings  here  into  court,  the  da"te 
whereof  is  the  day  and  year  aforesaid), 
the  said  A  B  did  demise,  lease,  set  and 
to  farm  let  unto  the  said  C  D,  his 
executors,  administrators  and  assigns, 
a  certain  messauge  or  dwelling  house, 
&c.,  situate,  &c.  (except  as  in  the  said 
indenture  is  excepted),  to  have  and 
to  hold  the  said  messauge  or  dwelling 
bouse,  &c.,  with  the  appurtenances 
(except  as  aforesaid),  unto  the  said 
C  D,  his  executors,  administrators,  and 

assigns,  from  the day  of , 

then  last  past,  to  the  full  end  and 
term  of  years  thence  next  en- 
suing, and  fully  to  be  complete  and 
ended.  Yielding  and  paying  therefor 
yearly  and  every  year,  to  the  said 
A  B,  his  heirs  or  assigns,  the  clear 
yearly    rent    or    sum    of    $ ,   pay- 
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V.  PLEAS.  A.  No  General  Issue.  —  Properly  speaking,  in  an 
action  of  covenant  there  is  no  plea  of  the  general  issue;  the  defend- 
ant must  plead  specially  either  performance  of  the  covenant,  excuse 
for  non-performance,  or  matters  in  discharge,"^ 

Non  Est  FactuM.  — The  plea  of  non  est  factum  in  an  action  of  cove- 
nant puts  in  issue  only  the  proper  execution  of  the  deed  containing 
the  covenant.*'^    But  it  has  been  held  that  the  plea  of  non  est  factum 


able  quarterly,  at  the  foremost  usual 
feasts  or  days  of  payment  of  rent  in 
the  year,  that  is  to  say,  on  the  25th 
day  of  March,  the  24th  day  of  June, 
the  29th  day  of  September,  and  the 
25th  day  of  December,  in  each  and 
every  year,  by  even  and  equal  portions. 
And  the  said  C  D  did  thereby  for  him- 
self, his  executors,  administrators  and 
assigns  covenant,  promise  and  agree, 
to,  and  with  the  said  A  B,  his  heirs 
and  assigns,  that  he  the  said  C  D,  his 
executors,  administrators  or  assigns, 
should  and  would  well  and  truly  pay, 
or  cause  to  be  paid,  to  the  said  A  B, 
his    heirs    or    assigns,    the    said    yearly 

rent  or  sum   of  $ at  the   several 

days  and  times  aforesaid.  As  by  the 
said  indenture  reference  being  there- 
unto had  will  (amongst  other  things) 
more  fully  and  at  large  appear.  By 
virtue  of  which  said  demise,  the  said 
C  D  afterwards,  to  wit,  on,  &c.  en- 
tered into  and  upon  all  and  singular 
the  said  demised  premsies,  with  the 
appurtenances,  and  became  and  was 
possessed  thereof,  for  the  said  term 
so  to  him  thereof  granted  as  aforesaid. 
And  although  the  said  A  B  hath  al- 
ways, from  the  time  of  making  the 
said  indenture,  hitherto  well  and  truly 
performed,  fulfilled  and  kept  all  things 
in  the  said  indenture  contained  on  his 
part  and  behalf,  to  be  performed,  ful- 
filled and  kept,  according  to  the  tenor 
and  effect,  true  intent  and  meaning 
of  the  said  indenture,  to  wit,  at,  &c. 
aforesaid.  Yet  protesting  that  the  said 
C  D  hath  not  performed,  fulfilled  or 
kept,  anything  in  the  said  indenture 
contained  on  his  part  and  behalf,  to 
be  performed,  fulfilled  and  kept,  ac- 
cording to  the  tenor  and  effect,  true 
intent  and  meaning  thereof,  the  said 
A  B  saith,  that  after  the  making  of 
the  said  indenture,  and  during  the 
said  term  thereby  granted,  to  wit,  on, 
&c.   at,   &e.   aforesaid,   a   large   sum    of 

money,   to   wit,   the   sum   of  $— of 

the   rent    aforesaid,   for    years 
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and  a  half  of  the  said  term  then 
elapsed,  became,  and  was,  and  still  is 
in  arrear  and  unpaid,  to  the  said  A  B, 
contrary  to  the  tenor  and  effect,  true 
intent  and  meaning  of  the  said  in- 
denture, and  of  the  said  covenant  of 
the  said  C  D,  by  him  in  that  behalf, 
so  made  as  aforesaid,  to  wit,  at,  «&c. 
aforesaid.  And  so  the  said  A  B  in 
fact  saith,  that  the  said  C  D  (although 
often  requested  so  to  do)  hath  not 
kept  his  said  covenant  so  by  him  made 
as  aforesaid,  but  hath  broken  the 
same,  and  to  keep  the  same  with  the 
said  A  B  hath  hitherto  wholly  neg- 
lected and  refused,  and  still  doth  neg- 
lect  and  refuse,  to   the  damage  of  the 

said   A  B  of  $ and  therefore   he 

brings  his  suit,  &c. "  Parson's  Amer- 
ican Precedents,  p.  328. 

67.  Winn  v.  Skipwith,  14  Smed.  & 
M.  (Miss.)  14;  Oldenshaw  v.  Thomp- 
son, 5  Maule  &  Sel.  164,  105  Eng.  Ke- 
print   1011. 

Nil  debet  not  'proper.  Tyndal  v. 
Hutchinson,  3  Lev.  170,  S3  Eng.  Ee- 
print    634. 

"In  the  action  of  covenant,  there 
is  properly  speaking,  no  general  issue 
or  plea  amounting  to  a  traverse  of 
the  whole  declaration.  .  .  .  The 
defendant  riiust,  therefore,  plead  spe- 
cially every  matter  of  defense  of  which, 
under  the  circumstances  of  the  case, 
he  is  at  liberty  to  avail  himself." 
.Jones  V.  Johnson,  10  Humph.  (Tenn.) 
184. 

68.  D.  C. — Clark  r.  Harmer,  5  App. 
Cas.  114.  N.  Y.— Legg  v.  Eobinson,  7 
"Wend.  194;  Gardner  v.  Gardner, 
10  Johns.  47;  Hebberd  v.  Dela- 
plaine,  3  Hill  187.  Ohio.— Courcier  & 
Ravises  v.  Graham,  1  Ohio  330. 

By  this   plea   defendant   denies   only 

that   the  bond   is  his  bond.     It   admits 

all  other  material  averments,  including 

the   breach.      The   plea   raises   no   issue 

,  as  to  the  amount  of  the  damages.     Le- 

I  man  V.  United  States  Eidelity,  etc.  Co., 

I  137   111.   App.  258. 
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may  be  used  to  raise  the  general  issue,''®  and  even  that  these  two  pleas 
may  be  joined.'" 

The  omission  of  a  material  part  of  the  covenant  cannot  be  taken 
advantage  of  by  the  defendant  as  a  variance  under  this  plea ;  he 
should  crave  oyer  and  demur.'^ 

General  Denial.  —  It  has  been  held  a  good  plea  to  plead  that  the 
defendant  has  not  broken  his  covenant  as  alleged  in  the  declaration." 

Statute  of  Limitations.  —  A  plea  that  defendant  did  not,  Avithin  the 
statutory  period  next  before  the  bringing  of  the  action,  break  the 
covenant  as  the  plaintiffs  both  alleged,  is  a  good  plea  of  the  statute 
of  limitations.'^^ 

Conditions  Performed. —  A  plea  of  conditions  performed  should  aver 
specifically  the  time,  place  and  manner  of  performance.''* 


Matter  qualifying  the  covenant  may 
be  shown  under  this  pica.  Howell  r. 
Kichards,  11  East  633,  103  Eng.  Ee- 
print   1150. 

69.  "In  an  action  of  covenant  there 
is  strictly  no  plea  which  can  be  termed 
a  general  issue;  but  the  plea  of  noii 
est  factum,  the  general  issue  in  debt 
on  specialty,  is  correctly  used,  to  an- 
swer in  this  action  the  same  end  it 
does  in  debt."  Longley  v.  Korvall,  2 
111.   388,   389. 

In  Granger's  Admr.  r.  Granger,  6 
Ohio  35,  41,  the  court  said:  "The  prac- 
tice which  has  generally  obtained  in 
our  courts,  ever  since  the  passage  of 
the  law  allowing  notices  of  set-off 
to  be  affixed  to  a  plea,  of  the  general 
issue,  has  regarded  noii  est  factum 
in  covenant,  as  a  plea  of  the  general 
issue,  within  the  meaning  of  the  legis- 
lature." 

70.  Merry  r.  Gay,  3  Pick.  (Mass.) 
388;  Alderman  r.  French,  1  Pick. 
(Mass.)  1,  11  Am.  Dec.  114;  Jackson 
V.  Stetson,  15  Mass.  48. 

71.  Henry  v.  Cleland,  14  Johns. 
(N.  Y.)   400. 

72.  Davis'  Admr.  r.  Mullen's  Admr., 
86   Va.   256,   267,   9   S.   E.   1095. 

Where  a  plea  in  an  action  of  cove- 
nant is  as  broad  as  the  declaration, 
and  responsive  to  it,  it  is  not  demur- 
rable. Burroughs  v.  Clancev,  53  111. 
30,   33. 

In  covenant  the  defendant  may  plead 
specially  matter  which  would  be  ad- 
missible under  the  general  issue.  Smith 
V.  .Justice.  6  Phila.   (Pa.)   234. 

73.  Davis'  Admr.  r.  McMullen's 
Admr.,   86  Va.   256,   367,   9   S.   E.    1095. 

74.  Md.— Marshall  r.  Haney,  9  Gill 
251.      N.    H.— Russell    f.     Fabyan,     28 


N.  H.  543,  61  Am.  Dec.  629.  E.  I. 
Almy  r.  Greene,  13  R.  I.  350,  353; 
Commercial  Nat.  Bank  r.  Gorham,  11 
E.   I.   162,  165. 

In  an  action  of  covenant  for  the 
convej'ance  of  land,  the  defendant 
pleaded  tender  of  a  deed  according  to 
the  true  intent  and  meaning  of  the 
covenant.  Held  insufficient  because 
the  plea  failed  to  make  profert  of 
the  deed.  Sook  v.  Kuowles,  1  Bibb 
(Ky.)  283. 

In  Farmers'  &  M.  Tpk.  Co.  i:  Mc- 
Cullough,  25  Pa.  303,  304,  the  court 
said  as  to  the  plea  of  "'covenants 
performed  abseque  hoc,  with  leave, 
&c.'  The  plea  of  covenants  performed, 
although  in  substance  a  denial  of  the 
breach  alleged,  is  an  affirmative  plea, 
and  puts  not  the  execution  of  the 
instrument  in  issue,  nor  do  the  words 
'absque  hoc,'  'without  this;'  for  these 
only  put  in  issue  the  performance  on 
the  part  of  the  plaintiff,  as  alleged  in 
his  7iarr.  The  words  'with  leave,  &c.' 
imply  always  an  equitable  defense, 
such  as  arises  out  of  special  circum- 
stances." 

A  plea  of  general  performance  is  in- 
sufficient. It  should  specifically  and 
directly  answer  the  breach  of  the  cove- 
nant set  out  in  the  declaration.  Snow 
r.   Horgan,   18   R.   I.   289,   27   Atl.   338. 

As  a  general  rule,  a  plea  of  con- 
ditions performed  in  an  action  of 
covenant,  must  show  specially  the  time, 
place  and  manner  of  performance,  and 
even  though  the  subject  to  be  per- 
formed should  consist  of  several  dif- 
ferent acts,  yet  he  must  show  perform- 
ance of  each.  Norfolk  &  Carolina  R. 
Co.   r.   Suffolk  Lumb.   Co.,  92  Va.   413, 
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B.  Non-Performance  op  Condition  Precedent.  —  An  allegation 
in  a  plea  or  answer  that  the  plaintiff  or  covenantor  failed  to  perform 
a  necessary  condition  precedent,  must  specifically  state  in  what  such 
failure  consistedJ^ 

C.  Excuse  for  Non-Performance.  —  Wliere  the  defense  is  that 
performance  was  excused  by  the  act  of  the  plaintiff,  or  otherwise,  the 
plea  must  set  forth  specifically  the  facts  relied  on  to  constitute  such 
excused  "^ 

D.  Fraud  and  Negligence.  —  Fraud  or  negligence  on  the  part 
of  the  covenantee  when  the  covenant  was  made,  may  be  pleaded  in 
bar  to  an  action  of  covenant."'    A  plea  alleging  fraud  as  to  th§  execu- 


437,    23    S.    E.    737,    quoting    4    Minor 
Inst.   (3d  ed.),  p.  1202. 

When  a  defendant  in  an  action  of 
covenant  desires  to  rely  on  perform- 
ance of  the  covenants,  as  a  defense  to 
the  action,  he  must  specially  plead  the 
same,  showing  the  time  and  manner  of 
such  performance.  A  general  allega- 
tion of  performance  is  not  sufficient. 
Arnold  V.  Cole,  42  W.  Va.  663,  26  S.  E. 
312. 

75.  "In  an  action  for  breach  of 
covenant,  the  defendant  cannot  plead 
generally,  that  there  is  a  condition 
precedent  in  the  covenant  to  be  per- 
formed by  the  plaintiff:  before  he  can 
maintain  his  action.  .  .  .  He  must 
set  forth  specially  the  condition 
which  the  plaintiff  is  bound  to  per- 
form, with  the  time  and  manner  in 
which  it  is  to  be  done,  with  an  aver- 
ment that  the  defendant  is  ready  and 
willing,  and  hath  offered  to  perform 
his  part  of  the  agreement."  McLaugh- 
lin V.  Hutchins,  3  Ark.  207,  212. 

Livingston  v.  Anderson,  30  Fla.  117, 
124,  11  So.  270,  was  an  action  for 
breach  of  covenants  in  a  building  con- 
tract. The  declaration  alleged  per- 
formance of  all  covenants  on  the  part 
of  the  plaintiff,  and  alleged  that  the 
defendant  had  not  performed  and  kept 
the  same  on  his  part,  to  wit:  "Has 
not  paid  to  Anderson  (plaintiff)  the 
said  sum  of  $4,500  according  to  the 
form  and  effect  of  said  articles  of 
agreement,  and  still  refuses  to  pay  the 
same  to  his  damage  $5,000."  To  this 
declaration  the  defendant  filed  a  plea 
as  follows:  "  'And  now  comes  the  de- 
fendant, by  his  attorney,  and  says  that 
the  plaintiff  has  not  performed  and 
carried  out  the  contract  set  forth  in 
his  declaration,  as  he  agreed  to  do,  and 
did  not  perform  .the  work  therein  men- 

Vol.  VI 


tioned  in  a  faithful  and  workmanlike 
manner.'  "  This  was  insuflicient  be- 
cause it  did  not  specifically  state 
wherein  the  plaintiff  failed  in  the  per- 
formance of  the  covenants  on  his  part. 
76.  Ky. — Hoofman  v.  Sharp,  1  J.  J. 
Marsh.  489.  Ohio. — Holt  f.  McDon- 
ough,  3  Ohio  C.  C.  177,  2  Ohio  Cir. 
Dec.  100.  Va. — Chewning  v.  Wilkinson, 
95   Va.   667,   29  S.   E.   680. 

A  plea  to  a  declaration  for  breacK 
of  covenant,  which  sets  up  an  excuse 
for  non-performance,  and  then  avers 
full  performance,  is  void  for  duplicity. 
Star  Brick  Co.  v.  Eisdale,  34  N.  J.  L. 
428. 

In  an  action  of  covenant  for  rent, 
the  defendant  pleaded  that  prior  to 
the  execution  of  the  lease,  third  parties 
"entered  into  and  expelled  the  plaint- 
iffs from  the  demised  premises,  and 
continued  their  possession  down  to  the 
day  of  the  demise,  claiming  title  there- 
to adverse  to  the  plaiiitifs."  This  was 
insufficient  because  "the  plea  does  not 
allege  the  eviction  to  have  been  in 
virtue  of  any  right  or  title  to  the 
premises  paramount  to  the  title  of  the 
plaintiffs;  neither  does  it  in  any  way 
attempt  to  connect  the  defendant  or 
any  of  those  under  whom  he  claimed 
title,  with  the  disseizor's  claim  of 
title."  University  of  Vermont  v.  Jos- 
lyn,  21  Vt.  52,   60. 

"  77.  Prestwood  r.  Carlton,  162  Ala. 
327,  50  So.  254,  was  an  action  for 
breach  of  covenants  of  warranty  con- 
tained in  a  lease  of  certain  lands.  The 
breaches  assigned  were  in  substance  that 
the  covenants  were  broken  in  that  the 
lessor  had  no  title  to  certain  lands 
leased,  but  that  such  lands  at  the  time 
of  the  lease  were  owned  and  possessed 
by  named  parties  other  than  the  lessor. 
The    defendant    pleaded   in    substance, 
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tion  of  a  covenant  is  sufficient/^  But  an  allegation  of  fraud  as  to  the 
consideration  of  a  covenant  sets  up  no  defense.'^ 

E.  Accord  and  Satisfaction.  —  Accord  and  satisfaction  is  a 
proper  plea  in  an  action  for  breach  of  a  covenant  against  incum- 
brances.*''^ 

F.  Set-off.  —  Where  the  covenant  is  for  a  money  demand,  set-off 
may  be  pleaded  in  an  action  for  breach  thereof.^^ 

G.  Admission  of  Breach.  —  "Wliere  facts  stated  in  an  answer  es- 
tablish a  breach  of  the  covenant  sued  on,  the  plaintiff  need  not  offer 
evidence  thereon.^- 

H.  Conclusion  of  Plea.  —  Wliere  the  facts  stated  in  a  plea 
amount  to  a  denial  of  the  plaintiff's  declaration,  the  plea  should  con- 
clude to  the  country.^^ 


that  if  there  was  such  want  of  title 
or  possession  in  him  at  the  time  of 
the  lease  to  any  part  of  the  premises 
as  was  alleged  in  the  complaint,  it 
was  due  to  the  negligence  or  fraud 
of  plaintiff's  intestate  in  failing  to 
get  the  correct  numbers,  or  in  getting 
improper  description  of  the  lands.  That 
plaintiff's  intestate  undertook  to  get 
such  description,  and  the  defendant 
did  not  even  know  the  description  by 
numbers,  and  plaintiff's  intestate  stated 
that  he  had  gotten  the  correct  descrip- 
tion, and  he  wrote  the  lease  and  in- 
serted said  description  therein,  and 
presented  the  leas*  to  the  defendant 
stating  that  it  described  only  his  lands, 
and  the  defendant  not  knowing  any 
better,  but  relying  upon  said  state- 
ment of  plaintiff's  intestate,  executed 
the  lease.  This  was  held  to  be  a  good 
plea  in  bar  to  the  action. 

78.  Slocum  r.  Despard,  S  "Wend. 
(N.  Y.)  615,  620. 

To  an  action  of  covenant  on  a  deed, 
the  fraud,  covin  and  misrepresenta- 
tions of  the  plaintiff  may  be  pleaded 
in  general  terms.  Lacev  f.  Spencer,  3 
U.  C.  Q.  B.    (Can.)    169. 

A  plea  to  a  declaration  in  covenant, 
alleging  generally  that  the  covenant 
was  obtained  by  the  fraud  of  the 
plaintiff  is  suffioient,  although  it  is  bet- 
ter to  specifv  the  fraud  in  the  plea. 
Sharp  f.  White,  1  J.  J.  Marsh.  (Ky.) 
107. 

79.  A  plea  in  an  action  of  covenant, 
that  the  defendant's  covenant  was  ob- 
tained by  false  and  fraudulent  rep- 
resentations as  to  particular  facts,  con- 
stitutes no  defense.  Fraud  as  to  the 
consideration  cannot  be  set  up  to  avoid 
an    agreement    under    seal,    but    only 


fraud   as   to   its   execution.     Slocum  r. 
Despard,  8  Wend.  (X.  Y.)   615,  620. 

Failure  of  Consideration. — A  plea 
that  the  consideration  of  the  cove- 
nant has  failed  in  whole  or  in  part, 
is  bad  on  demurrer,  as  the  question  of 
consideration  cannot  be  inquired  into. 
Xiven's  Admr.  v.  Merrick,  1  Overt. 
(Tenn.)  314,  3  Am.  Dec.  757. 

80.  Jenkins  V.  Hopkins,  9  Pick. 
(Mass.)    543. 

81.  Roebuck  v.  Tennis,  5  T.  B. 
Mon.    (Ky.)    82. 

Where  a  plea  of  set-off  is  made  to 
a  declaration  in  covenant,  it  must  set 
up  a  subsisting  debt.  Roebuck  V. 
Tennis,  5  T.  B.  Mon.   (Ky.)    82. 

82.  In  Eames  v.  Armstrong,  142 
N.  C.  506,  55  S.  E.  405,  the  complaint 
alleged  a  breach  of  the  covenant  of 
seisin  as  to  two  tracts  of  land; 
the  answer  admitted  the  execution  of 
the  deed  containing  the  covenant  as 
to  both  tracts,  and  denied  the  breach, 
but  in  a  further  defense  set  up  new 
matter  which  established  tha  breach 
as  to  one  of  the  tracts.  Held  that 
the  plaintiff  was  thereby  relieved  from 
proving  the  breach  as  to  that  tract. 

Default— Damages. — Upon  failure  of 
the  defendant  to  answer  in  an  action 
for  breach  of  a  covenant  of  seisin,  an 
assessment  of  damages  is  necessary, 
and  the  defendant  has  a  right  to  ap- 
pear at  such  assessment  and  offer  evi- 
dence pertinent  to  the  question  of  dam- 
ages, or  in  mitigation  thereof.  Bartelt 
r.  Braunsdorf,  57  Wis.  1,  14  X.  W. 
869. 

See  the  title  "Default." 

83.  Overton  v.  €rabb,  4  Ha^-w. 
(Tenn.)  109. 

In  Star  Brick  Co.  f.  Eidsdale,  34  X. 
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VI.  VERDICT  AND  JUDGMENT.  —  GENERAL  VERDICT.  —  A 

general  verdict  for  the  plaintiff,  in  an  action  of  covenant,  cannot  be 
sustained  where  several  breaches  are  assigned,  some  of  which  are 
defective.^^ 

Judgment  Against  One  Defendant.  —  Wliere  of  two  defendants,  one  is 
found  to  be  an  infant,  judgment  may  be  entered  against  the  other.*^ 

VII.  RECOVERY  OF  COSTS  AND  EXPENSES.  —  Costs  and  ex- 
penses of  litigation  paid  by  a  grantee  of  land  in  defending  his  title 
which  had  been  covenanted,  or  in  prosecuting  a  suit  for  possession 
which  had  been  covenanted,  but  never  actually  given,  are  recoverable 
in  an  action  for  breach  of  a  real  covenant.^® 


J.  L.  428,  "the  declaration  assigned 
for  cause  of  action,  among  other 
breaches  of  covenant,  that  the  defend- 
ants failed  and  refused  to  burn  for  the 
plaintiffs  one  hundred  and  twenty 
thousand  bricks,  or  any  other  number, 
per  week,  during  the  season  specified 
in  the  agreement,  with  an  express 
averment  that  the  plaintiffs  made  and 
manufactured  and  had  them  ready  to 
burn,  and  notified  the  defendants  there- 
of." The  plea  of  defendants  averred 
"that  plaintiffs  did  not  make  and 
manufacture  and  have  ready  to  burn, 
and  notify  the  defendants  to  burn,  one 
hundred  and  twenty  thousand  bricks 
per  week,  but  refused  so  to  do,  and  that 
the  defendants  have  always  well  and 
truly  kept  all  other  covenants  in  said 
agreement  mentioned  on  their  part  to 
be  performed,  and  concluding  with  a 
verification."  The  plea  was  bad,  for 
concluding  with  a  verification,  when 
it  should  have  concluded  to  the  coun- 
try. 

84.  If  several  breaches  be  assigned 
in  an  action  of  covenant,  some  of 
which  are  defective,  and  a  general  ver- 
dict is  given  for  the  plaintiff,  the 
judgment  should  be  arrested  on  mo- 
tion, or  reversed  in  error,  for  the  jury 
may  have  assessed  damages  on  the 
faulty  breach.  Wilson's  Admr.  f. 
Bowens,  2  T.  B.  Mon.   (Ky.)   86. 

85.  In  an  action  of  covenant  against 
two  defendants  where  one  pleads  in- 
fancy, and  it  be  found  for  him,  the 
plaintiff  may  enter  a  nolle  prosequi 
against  him,  and  have  judgment 
against  the  other  defendant.  Kurtz  r. 
Becker,  5  Cranch  C.  C.  671,  14  Fe'd. 
Cas.  No.  7,951. 

86.  Conn. — Butler  v.  Barnes,  61 
Conn.  399.  406,  24  Atl.  328;  Sterling 
V.  Peet,  14  Conn.  254.     Ga. — Wimberly 
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V.  Collier,  32  Ga.  13.  111.— Harding  v. 
Larkin,  41  111.  413;  Walsh  r.  Durin,  34 
111.  App.  146.  Ind.— Worlev  r.  Hine- 
man,  6  Ind.  App.  240,  33  X.  E.  260. 
la. — Alexander  v.  Staley,  110  Iowa  607, 
611,  81  X.  W.  803;  Meservey  v.  Snell, 
94  Iowa  222,  62  N.  W.  767,  58  Am. 
St.  Eep.  391;  Swartz  v.  Ballou,  47 
Iowa  188,  29  Am.  Eep.  470.  Kan. 
Stebbins  v.  Wolf,  33  Kan.  765,  7  Pac. 
542;  McKee  v.  Bain,  11  Kan.  569,  579; 
Dale  v.  Shively,  8  Kan.  276;  Jewett 
■V.  Fisher,  9  Kan.  App.  630,  58  Pac. 
1023.  Ky.— Mercantile  Tr.  Co.  v.  South 
Park  Kesidence  Co.,  94  Ky.  271,  22 
S.  W.  314;  Blackwell  V.  McBride,  14 
Ky.  L.  Eep.  760.  La. — Tear  v.  Williams, 
2  La.  Ann.  868.  Me.— Williamson  v. 
Williamson,  71  Me.  442.  Mass. — LefBng- 
well  V.  Elliott,  8  Pick.  455,  19  Am.  Dec. 
343.  Mich.— Webb  r.  Holt,  113  Mich. 
338,  71  X.  W.  637.  Minn.— Allis  r.  Min- 
inger,  25  Minn.  525.  Miss. — Brooks  v. 
Black,  68  Miss.  161,  8  So.  332,  24  Am. 
St.  Eep.  259,  ll'  L.  E.  A.  176.  Mont. 
Taylor  v.  Holter,  1  Mont.  688.  Neb. 
Walton  V.  Campbell,  51  Xeb.  788,  71 
X.  W.  737;  Chenev  f.  Straube,  35  Xeb. 
521,  53  X.  W.  479.  Nev.— Dalton  v. 
Bowker,  8  Xev.  190.  N.  H.— Winni- 
piseogee  Paper  Co.  v.  Eaton,  65  X.  H. 
13,  18  Atl.  171.  N.  Y.— Hvmes  v.  Esty, 
133  X.  Y.  342,  31  X.  E. 'l05;  Eichert 
V.  Snyder,  9  Wend.  414;  Charman  f. 
Tatum,  54  App.  Div.  61,  66  X.  Y. 
Supp.  275;  Grantier  r.  Austin,  66  Hun 
157,  20  X.  Y.  Supp.  968.  Ore.  — Stark 
r.  Olney,  3  Ore.  88.  Pa. — Anderson  v. 
Washabaugh,  43  Pa.  115;  Eobinson  v. 
Bakewell,  25  Pa.  424.  Vt.— Pitkin  r. 
Leavitt,  13  Vt.  379.  Eng.— Williams 
r.  Burrell,  1  C.  B.  402,  50  E.  C.  L. 
402;  Smith  r.  Compton,  3  Barn.  &  Aid. 
407,  110  Eng.  Eeprint  146;  Child  v. 
Stenning,  L.   E.  11  Ch.  Div.  82;   Eolph 
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Contra.  —  In  some  jurisdictions  costs  and  expenses  are  not  recover- 
able.**^ And  in  ^Missouri  there  is  considerable  confusion  in  the  various 
decisions  of  the  courts  upon  the  subject."^ 


i\  Crouch,  L.  R.  3  Exch.  44.  Can, 
Maybee  r.  Turley,  27  U.  C.  Q.  B,  444; 
Stuart  r.  Mathieson,  23  U.  C.  Q.  B, 
135;  Clark  r.  Robertson,  8  U.  C.  Q.  B. 
372;  Brennan  r.  Servis,  8  U.  C.  Q.  B. 
191;  Stubbs  r.  Martindale,  7  U.  C. 
C.  P.  52. 
See  generally  the  title  "Costs." 
Reasonable  costs  and  expenses  in- 
curred in  resisting  an  eviction  are 
recoverable  in  an  action  for  breach  of 
a  covenant  of  warrantv  of  title  to  real 
estate.  Webb  r.  Holt",  113  Mich.  338, 
341,   71   X.  W.   637. 

Costs    and    expenses   of   litigation    in 
defending   title   are   recoverable   in    an 


j  action  for  breach  of  a  covenant  to  vrar- 

I  rant    and    defend    title    to    real    estate 

though    not    stated    in     the     plaintiff's 

declaration.     Tarbell  r.  Tarbell,  60  Vt. 

486,  15  Atl.  104. 

87.  U.  S. — Barlow  v.  Delanev,  40 
Fed.  97.  Ind.— Gibbs  r.  Elv.  13  Ind. 
App.  130,  41  X.  E.  351.  Tex.— Hed- 
rick  f.  Smith,  77  Tex.  608,  14  S.  W. 
197;  Clark  r.  Mumford.  62  Tex.  531; 
McClelland  r.  Moore.  48  Tex.  355, 

88.  Hazelett  r.  Woodruff,  150  Mo. 
534,  543,  51  S,  W.  1048;  Mathenv  r. 
Stewart,  108  Mo.  73.  17  S.  W.  1014; 
Lambert  r.  Estes,  99  Mo.  604,  13  S.  W, 
2S4;  Hutchins  v.  Roundtree,  77  Mo, 
500. 


COVERTURE.  —  See  Husband  and  Wife;  Parties. 
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I.  NATURE  OF  THE  PROCEEDING.  —  A  creditor's  suit  is  not 
an  original  suit,  but  ancillary  and  dependent  upon  and  supplementary 
to  the  original  suit.^ 

There  are  two  classes  of  creditor's  bills  which  although  resembling 
each  other,  are  clearly  distinguishable.  The  first  is  where  the  creditor 
seeks  to  satisfy  his  judgment  out  of  the  equitable  assets  of  the  debtor 
which  cannot  be  reached  on  execution.-  The  second  class  of  cases  is 
where  property  legally  liable  to  execution  has  been  fraudulently  con- 
veyed or  encumbered  by  the  debtor,  and  the  creditor  brings  the  action 
to  set  aside  the  conveyance  or  encumbrance  as  an  obstruction  to  the 
enforcement  of  his  lien.^  The  distinction  as  to  the  two  classes  of  cases 
is  fully  borne  out  by  many  of  the  authorities.^ 

II.  PRELIMINARY  REQUISITES  FORMING  BASIS  OF  SUIT. 

A.     Legal    Remedies    jMust    Be    Exhausted.  —  1.     General    Rule. 
It  is  a  general  rule  that  in  order  to  maintain  a  creditor's  suit  it  must 


1.  Freeman  v.  Howe,  24  How. 
(U.  S.)  450,  460,  16  L.  ed.  749.  See 
also  McCartney  v.  Bostwick,  32  N.  Y. 
53. 

The  equity  jurisdiction  exercised  in 
tiie  prosecution  of  creditor's  suits  is 
under  special  statutory  autliority,  au- 
thorizing a  court  to  grant  ancillary  re- 
lief to  judgment  creditors  in  aid  of 
their  remedies  at  law.  There  are  two 
classes  of  cases  in  which  this  remedy 
can  be  invoked;  in  one  case  the  party 
has  no  remedy  at  law;  in  the  other, 
he  has  no  remedy  in  equity,  until  his 
remedies  at  law  are  exhausted.  Mc- 
Cartney r.  Bostwick,  32  N.  Y.  53. 

2.  Miller  v.  Davidson,  8  111.  518; 
State  Bank  of  Cereseo  v.  Belk,  68  Neb. 
517,  94   N.    W.   617. 

Generally  in  "this  class  of  cases  "ac- 
tion cannot  be  brought  until  the  cred- 
itor has  exhausted  his  remedy  at  law 
by  the  issue  of  an  execution,  and  its 
return  unsatisfied.  This  is  required  be- 
cause equity  will  not  aid  the  creditor 
to  collect  his  debt  until  the  legal  as- 
sets are  exhausted,  for  until  this  is 
done  he  may  have  an  adequate  rem- 
edy at  law."  State  Bank  of  Cereseo 
V.  Belk,   68  Neb.  517,  94  N.   W.   617. 

3.  State  Bank  of  Cereseo  v.  Belk, 
68  Neb.  517,  94  N.  W.  617. 

"In  the  latter  class  of  cases  the  pre- 
vailing doctrine  is  that  it  is  not  neces- 
sary to  allege  that  an  execution  has 
been  returned  unsatisfied,  or  that  the 
debtor  has  no  other  property  out  of 
which  the  judgment  can  be  satisfied; 
for  that  is  not  the  ground  upon  which 
the    court    of   equity   assumes   to   grant 


relief  in  such  cases,  but  upon  the 
theory  that  the  fraudulent  conveyance 
is  an  obstruction  which  prevents  the 
creditor's  lien  from  being  efficiently 
enforced  upon  the  property."  State 
Bank  of  Cereseo  f.  Belk,  68  Neb.  517, 
94  N.  W.   617. 

For  a  treatment  of  this  class  of 
cases  see  the  title  "Fraudulent  Con- 
veyances. ' ' 

4.  111. — Fusze  r.  Stern,  17  111.  App. 
429.  Miss. — Williams  V.  Hubbard, 
Walk.  Ch.  28.  Neb.— State  Bank  of 
■Cereseo  r.  Belk,  68  Neb.  517,  94  N.  W. 
617.  N.  Y.— Beck.  v.  Burdett,  1  Paige 
305,  19  Am.  Dee.  436.  Wis.— Cornell 
f.  Eadway,  22  Wis.  260. 

In  Williams  t".  Hubbard,  supra,  the 
court  said:  "There  are  two  classes  of 
cases  in  which  a  judgment  creditor 
may  come  into  this  court  for  relief: 
First,  in  aid  of  his  execution  at  law, 
as  to  set  aside  an  incumbrance  or  a 
transfer  of  property  made  to  defraud 
creditors;  second,  to  have  his  judgment 
paid  out  of  choses  in  action  or  other 
property  of  his  debtor  not  liable  to 
execution.  Eelief  is  given  in  these 
two  classes  of  cases  on  different  prin- 
ciples— in  the  first  class  on  the  ground 
of  fraud,  and  in  the  other  on  the 
ground  that  the  complainant  has  ex- 
hausted his  remedy  at  law,  and  that 
it  is  inequitable  and  unjust  for  the 
debtor,  under  such  circumstances,  to 
refuse  to  apply  any  choses  in  action 
or  other  property  belonging  to  him, 
not  liable  to  execution,  in  payment  of 
the  judgment." 
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appear  that  the  creditor  has  exnausted  the  legal  remedies  available.^ 


5.  U.  S.— Taylor  v.  Bowker,  111 
U.  S.  110,  4  Sup.  Gt.  397,  28  L.  ed,  368; 
Terry  v.  Anderson,  95  U.  S.  628,  24 
L.  ed.  365;  Virginia  Board  of  Public 
Wks.  V.  Columbia  College,  17  Wall. 
521,  21  L.  ed.  687;  Xesbit  v.  North 
Georgia  Elee.  Co.,  156  Fed.  979;  David- 
son-Wesson Imp.  Co.  V.  Parlin  &  Oren- 
dorff  Co.,  141  Fed.  37,  72  C.  C.  A. 
525;  Childs  V.  X.  B.  Carlstein  Co.,  76 
Fed.  86;  Brown  v.  John  V,  Farwell 
Co.,  74  Fed.  764;  Streight  v.  Junk,  59 
Fed.  321,  8  C.  C,  A.  137;  Walser  v.  Se- 
ligman,  13  Fed.  415,  21  Blatch,  130. 
Ala. — Turrentine  v.  Koopman,  124  Ala. 
211,  27  So.  522;  Henderson  v.  Farley, 
123  Ala.  547,  26  So.  226,  82  Am.  St. 
Eep.  140;  Marble  City  L.  &  F.  Co.  v. 
Golden,  110  Ala.  376,  17  So.  935;  Mix- 
on  V.  Dunklin,  48  Ala.  455.  Ark. — 
Branch  v.  Horner,  28  Ark.  341.  Cal. 
Lyden  v.  Spohn-Patrick  Co.,  155  Cal. 
177,  100  Pac.  236;  Mattison,  etc.  Mfg. 
Co.  V.  Conley,  144  Cal.  483,  77  Pac. 
1042;  Mesmer  v.  Jenkins,  61  Cal,  151. 
D.  C. — Clark  v.  Bradley  Coal,  etc.  Co., 
6  App.  Cas.  437;  Hess  v.  Horton,  2  App. 
Cas.  81.  Ga. — Lawson  v.  Virgin,  21 
Ga.  356.  111.— Kice  r.  McJohn,.  244  111. 
264,  91  N.  E.  448;  Detroit  Copper  & 
Brass  Rolling  Mills  v.  Ledwidge,  162 
HI.  305,  44  N.  E.  751;  Durand  v.  Gray, 
129  111.  9,  21  jSr.  E.  610;  Gore  i-. 
Kramer,  117  111.  176,  7  X.  E.  504;  Mil- 
ler V.  Davidson,  8  111.  518,  44  Am.  Dec. 
715;  Crawford  r.  Cook,  55  111.  App. 
351;  Harrison  v.  Hill,  37  111.  App.  30. 
Ind. — Towns  r.  Smith,  115  lud.  480,  16 
N.  E.  811.  la.— Peterson  v.  Gittings, 
107  Iowa  306,  77  X.  W.  1056;  Ware  v. 
Delahaye,  95  Iowa  667,  64  N.  W.  640. 
Kan — ^C'lark  r.  Bert,  2  Kan.  App.  407, 
42  Pac.  733,  it  must  appear  that  there 
is  no  property  real  or  personal  suffi- 
cient on  execution  to  satisfy  the  judg- 
ment. Me. — Baxter  v.  Moses,  77  Me. 
465,  1  Atl.  3.50,  52  Am.  Eep.  783; 
Howe  r.  Whitney,  66  Me.  17;  Corey 
f.  Greene,  51  Me.  114;  Webster  v. 
Clark,  25  Me.  313.  Md.— Balls  v.  Balls, 
69  Md.  388,  16  Atl.  18;  Clagett  r. 
Worthington,  3  Gill  83.  Mass.— Hol- 
land V.  Cruft,  20  Pick.  321.  Mich. 
Smith  V.  Thompson,  Walk.  1;  Eldred 
V.  Camp,  1  Harr.  162.  Minn.— Moffatt 
V.  Tuttle,  35  Minn.  301,  28  N.  W. 
509;  Wadsworth  v.  Schisselbauer,  32 
Minn.  84,  19  N.  W.  390.  Miss.— Flem- 
ing V.  Grafton,  54  Miss.  79;   Hamilton 


V.  Mississippi  College,  52  Miss.  65; 
Pulliam  V.  Taylor,  5U  Miss.  551;  Vas- 
ser  V.  Henderson,  40  Miss.  519,  90 
Am.  Dec.  351;  Prewett  r.  Land,  36  Miss. 
495;  Scott  v.  McFarland,  34  Miss.  363; 
Brown  v.  State  Bank,  31  Miss.  454. 
Mo. — Humphreys  v.  Atlantic  Milling 
Co.,  98  Mo.  542,  10  S.  W.  140;  Alnutt 
f.  Leper,  48  Mo.  319;  Burnham,  Mun- 
ger  &  Co.  V.  "Smith,  82  Mo.  App.  35; 
Carp  f.  Chipley,  73  Mo.  App.  22;  Wil- 
kinson v.  Goodin,  71  Mo.  App.  394  (or 
it  must  appear  that  such  remedies  are 
inadequate).  Mont. — Wilson  v.  Harris, 
21  Mont.  374,  54  Pac.  46;  Twell  v. 
Twell,  6  Mont.  19,  9  Pac.  537.  Neb. 
Fuchs  V.  Chambers,  89  Xeb.  538,  131 
N.  W.  975;  Thompson  v.  La  Eue,  59 
Xeb.  614,  81  X.  W.  612;  Weaver  v. 
Cressman,  21  Neb.  675,  33  X.  W.  478. 

N.    H Tappan    v.    Evans,    11    X.    H. 

311.  N.  J.— Husclton  r.  Durie,  77  X". 
J.  Eq.  437,  77  Atl.  1042;  Kinmouth  v. 
White,  61  X.  J.  Eq.  358,  48  Atl.  952. 
N.  M. — Stanton  v.  Catron,  8  X.  M-  355, 
45  Pac.  884.  N.  Y.— Beardsley  Scvthe 
Co.  v.  Foster,  36  X.  Y.  561,  3  Trans. 
App.  215,  34  How.  Pr.  97;  Dunlevy 
r.  Tallmadge,  32  X.  Y.  457;  Heyl  v. 
Taylor,  137  App.  Div.  641,  122  X.  Y. 
Supp.  279;  Genesee  Eiver  Xat.  Bank 
1-.  Mead,  18  Hun  303;  Skinner  v.  Stu- 
art, 39  Barb.  206;  Howell  v.  Cooper, 
37  Barb.  582;  Sloan  v.  Waring,  55 
How.  Pr,  62;  Hubbard  f.  United  States 
Tel.  Co.,  62  Misc.  538,  115  X.  Y.  Supp. 
1016;  Gavazzi  v.  Dryfoos,  47  Misc.  15, 
95  X.  Y.  Supp.  199.  N.  C— Kirkpat- 
rick  V.  Means,  40  N.  C,  220;  Bethell 
r,  Wilson,  21  N,  C,  610,  See  also, 
Dawson  Bank  v.  Harris,  84  X.  C.  206. 
Ohio. — Hays  v.  Xew  Baltimore  Tpk, 
Co.,  1  Handy  281,  12  Ohio  Dec.  (Re- 
print) 142.  Ore.— Multnomah  St.  R. 
Co.  V.  Harris,  13  Ore.  198,  9  Pac.  402. 
B,  I.— McKenna  v.  Crowley,  16  R,  I, 
364,   17   Atl.   354;   Smith  v.   Millett,   12 

E.  I.  59.     S,  C Brooks  r.  Brooks,  12 

S,  C.  422;  Screven  v.  Bostick,  2  Mc- 
Cord  Eq.  410,  16  Am.  Dec.  664.  Tenn, 
Embree  v.  Eeeve,  6  Humph.  37.  Tex. 
Tavlor  v.  Gillean,  23  Tex.  508. 
Utah.— Rolapp  v.  Ogden  &  X.  W.  B. 
Co.,  37  Utah  540,  110  Pac.  364.  Vt. 
Eiee  r.  Barnard,  20  Vt.  479,  50  Am. 
Dec.  54.  Va. — Ehodes  v.  Cousins,  6 
Rand.  188,  18  Am.  Dec.  715,  if  it  af- 
fects real  estate  he  must  have  obtained 
a  judgment  at  law,  and  to  subject  per- 

Vol.  VI 


170 


CREDITORS'  SUITS 


sonal  estate  a  judgment  and  execu- 
tion. See  also,  Virginia  P.  &  P.  Co. 
V.  Fisher,  104  Va.  121,  51  S.  E.  198. 
■VVash. — Thompson  f.  Caton,  3  Wash, 
Ter.  31,  13  Pac.  185.  Wis.— Meissner  v. 
Meissner,  68  Wis.  336,  32  N.  W.  51; 
German  Bank  v.  Leyser,  50  Wis.  258, 
6  N.  W.  809. 

Statutes  Declaratory  of  Common 
Law.— It  is  held  that  the  statutes  pro- 
viding for  creditors'  suits  are  merely 
declaratory  of  the  common  law  and 
should  be  construed  with  reference  to 
the  established  rules  thereof.  Peter- 
son V.  Gittings,  107  Iowa  306,  77  N. 
W.  1056. 

History  and  Application  of  Rule. 
The  rule  stated  in  the  text  is  an  old 
one  and  existed  in  England  and  was 
followed  by  the  New  York  Chancery 
court  before  the  provision  of  tlie  Re- 
vised Statutes  (2  E.  S.,  174,  §38)  re- 
quiring the  issuance  and  return  of  an 
execution  wholly  or  partly  unsatisfied. 
There  is  no  distinction  between  ordi- 
nary cases  of  a  judgment  creditor  seek- 
ing' relief  by  creditor's  bill  and  one 
seeking  to  set  aside  a  fraudulent  con- 
veyance as  to  the  necessity  for  the  is- 
suance and  return  of  execution.  Ad- 
sit  r.  Butler,  87  N.  Y.  585. 

Rule  Uniform. — In  the  class  of  cases 
"where  the  creditor  comes  to  obtain 
satisfaction  of  his  judgment  out  of 
the  property  of  his  debtor  which  can- 
not be  reached  by  execution  at  law; 
that  is,  where  he  proposes  to  appro- 
priate equitable  assets  to  the  satisfac- 
tion of  the  judgment,"  the  holding  is 
uniform  both  "in  England  and  in  this 
country  that  the  creditor  must  _  show 
as  a  condition  on  which  he  will  be 
relieved,  that  he  has  pursued  his  rem- 
edy at  law  fruitlessly;  that  is,  that 
he  recovered  judgment,  and  had  exe- 
cution returned  nihil."  Fleming  r.  Graf- 
ton, 54  Miss.  79,  citing,  Cuyler  v.  More- 
land,  6  Paige  (N.  Y.)  273;  Bethell's 
Extrx.  t:  Wilson,  21  N.  C.  610;  Neate 
r.  Duke  of  Marlborough,  3  Myl.  &  C, 
407,  40  Eng.  Reprint  983. 

Reason  of  Rule.— "It  is  because 
there  can  be  no  levy,  or  right  of  lien, 
on  the  chose  in  action,  or  other  equit- 
able assets,  that  a  court  of  equity  lays 
hold  of  it  and  applies  it  to  the  judg- 
ment. The  right  to  exert  the  juris- 
diction attaches  on  the  fact  that  there 
is  no  property  that  the  execution  will 
reach.  But  the  filing  of  the  bill  after 
a  return  on  the  legal  process  of  nihil, 
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gives  to  the  creditor  a  specific  lien 
and  a  preference  over  all  the  other 
creditors."  Fleming  v.  Grafton,  54 
Miss.  79.  See  also,  EdgelL  v.  Haywood, 
3  Atk.  352,  26  Eng.  Reprint   1003. 

Exception  is  made  where  the  action 
is  to  set  aside  a  fraudulent  convey- 
ance (Turrentine  r.  Koopman,  124  Ala. 
211,  27  So.  522;  Mansur,  etc.  Imp.  Co. 
v.  Jones,  143  Mo.  253,  45  S.  W.  41), 
or  when  the  suit  relates  to  the  estate 
of  a  deceased  person  (Virginia  Board 
of  Public  Wks.  V.  Columbia  College, 
17  Wall.  (U.  S.)  521,  21  L.  ed.  687). 
See  also  the  titles  "Decedents'  Es- 
tates," "Executors  and  Administra- 
tors,"  "Fraudulent  Conveyances." 

Sufficient  if  it  appears  that  the  legal 
remedies  are  inadequate.  Wilkinson  V. 
Goodiu,   71   Mo.   App.   394. 

Failure  To  Give  Indemnity  Bond — 
Where  a  levy  was  made  on  personalty 
but  was  released  because  of  plaintiflf's 
inability  to  give  an  indemnity  bond 
which  was  demanded  by  the  sheriff,  it 
was  held  he  had  exhausted  his  legal 
remedies  and  could  maintain  a  cred- 
itor's suit.  Carr  v.  Parker,  10  Mo. 
App.  364. 

How  Manifested. — The  exhaustion  of 
legal  remedies  is  manifested  by  a  re- 
turn of  execution  unsatisified.  Carter 
Bros  &  Co.  r.  Coleman,  82  Ala.  177, 
2    So.    354. 

It  has  been  held  that  it  is  not  suffi- 
cient that  a  plaintiff  has  "obtained 
judgment  and  issued  execution,  but  he 
must  show  that  it  cannot  be  enforced 
without  the  aid  of  a  court  of  equity." 
Screven  r.  Bostick,  2  McCord  Eq.  (S. 
C.)   410,  16  Am.  Dee.  664. 

In  Maryland,  except  it  be  a  ease 
where  the  rule  is  changed  by  statute 
if  it  be  sought  to  subject  real  estate 
to  the  payment  of  a  debt,  there  must 
be  a  judgment;  if  personal  property  is 
pursued  there  must  be  an  execution. 
Balls   V.  Balls,  69   Md.  388,  16  Atl.  18. 

Demand. — When  the  legal  remedies 
have  been  exhausted  there  is  no  neces- 
sity for  a  demand  and  a  refusal  to  ap- 
ply property  to  the  judgment  before 
instituting  the  action.  Treadwell  v. 
Brown,   44   N.   H.   551. 

Distinction  Between  Creditor's  Bill 
and  Bill  To  Set  Aside  Fraudulent  Con- 
veyance.— Under  a  creditor's  bill  seek- 
ing to  satisfy  the  debt  out  of  an  equit- 
able estate  it  must  appear  that  the 
complainant  "has  exhausted  his  rem- 
edy  at  law  by  obtaining   a  judgment, 


CREDITORS'  SUITS 


171 


execution  thereon,  and  the  return  of 
the  execution  'no  property  found.' 
When  the  action  is  one  to  set  aside 
a  fraudulent  conveyance  the  creditor 
may  proceed  as  soon  as  he  obtains 
judgment  and  without  issuing  execu- 
tion thereon."  Dawson  r.  First  Nat. 
Bank,  228  111.  577,  81  N.  E.  1128,  cit- 
ing numerous  local  cases. 

The  relief  afforded  in  these  cases  is 
of  a  different  character;  under  the  lat- 
ter, the  only  relief  granted  is  to  set 
aside  the  incumbrances  or  conveyances 
therein  specified  as  fraudulent,  while 
under  the  former  any  equitable  estate 
of  the  defendant  may  be  reached.  Rice 
Co.  r.  McJohn,  244  111.  264,  91  N.  E. 
448. 

Pursuit  of  Eemedy  Against  Maker 
and.  Indorser. — In  an  action  on  a  prom- 
issory note  on  which  there  is  an  in- 
dorser, the  creditor  must  pursue  his 
remedy  against  the  indorser  before  he 
can  pursue  any  remedy  in  equity.  Nes- 
bit  V.  North  Georgia  Elec.  Co.,  15(5 
Fed.  979. 

Insufficient  Allegations. — An  aver- 
ment in  a  complaint  that  judgment  was 
recovered  against  the  defendant  on  a 
day  stated,  and  that  execution  was  is- 
sued and  returned  unsatisfied,  neither 
date  being  stated;  that  the  judgment 
was  revived  by  scire  facias  on  a  date 
named,  was  held  insufficient,  it  not 
sufTiciently  appearing  that  all  the  legal 
remedies  had  been  exhausted.  That 
whether  an  execution  had  been  issued 
within  seven  years  from  its  rendition 
was  wholly  conjectural,  and  that  it  was 
quite  certain  that  no  execution  was  is- 
sued after  the  judgment  was  revived 
on  scire  facias.  Crawford  i".  Cook,  55 
111.  App.  351. 

An  allegation  that  "on  or  about 
December  18,  1900,  'an  order  was  made 
by  the  United  States  district  court  for 
the  northern  district  of  New  York  in 
the  matter  of  the  said  Alvin  J.  Belden, 
a  bankrupt,  restraining  all  further  pro- 
ceedings in  said  action  .  .  .  until 
the  determination  of  the  question 
whether  said  Alvin  J.  Belden  should 
be  discharged  from  his  debts;  that  said 
order  is  in  full  force  and  effect,  and 
by  reason  thereof  plaintiff  in  this  ac- 
tion is  restrained  and  prevented  from 
recovering  a  judgment  against  said 
Alvin  J.  Belden,  therein,"  etc.,  was 
held  insufficient,  there  being  no  author- 
ity to  make  such  an  order.  Brown  r. 
Barker,  68  App.  Div.  592,  74  N.  Y. 
Supp.  43. 


An  averment,  that  at  the  time  the 
suit  was  instituted  the  debtor  was  in 
possession  of  the  property,  is  insuffi- 
cient, for  in  such  a  case  the  right  to 
levy  on  the  property  was  clear.  Leicher 
f.  Keeney,  98  Mo.  App.  394,  22  S.  W. 
145. 

"The  bill  must  charge  that  the  judg- 
ment debtor  has  no  property  subject 
to  execution  at  law,  and  if  the  com- 
plainants charge  and  show  in  their  bill 
that  property  of  the  debtor  subject  to 
execution  existed  at  the  time  he  filed 
his  bill,"  such  bill  is  demurrable.  Mer- 
chants' Nat.  Bank  v.  Sabin,  34  Fed. 
492. 

In  Iowa,  it  is  held  that  until  the 
statute  has  been  complied  with  so  as 
to  make  the  judgment  of  a  superior 
court  a  judgment  of  the  district  court, 
the  remedy  at  law  has  not  been  ex- 
hausted and  it  cannot  be  made  the 
basis  of  a  creditor's  suit  involving 
real  estate.  Peterson  v.  Gittings,  107 
Iowa   306,   77   N.   W.   1056. 

In  Massachusetts,  when  the  property 
sought  cannot  be  attached  or  taken  on 
an  execution  at  law,  the  creditor  need 
not  first  reduce  his  claim  to  judgment 
but  may  bring  his  action  in  equity  in 
the  first  instance.  Sandford  v.  Wright, 
164  Mass.  85,  41  N.  E.  120.  This"  pro- 
ceeding has  been  regarded  as  in  the 
nature  of  an  equitable  trustee  process, 
as  distinguished  from  a  creditor's 
bill."  Phoenix  Ins.  Co.  v.  Abbott,  127 
Mas?.    558. 

Necessity  for  Direct  Allegation  and 
Proof. — "It  is  undoubtedly  the  law 
that  as  a  general  rule,  a  judgment  cred- 
itor, before  he  can  invoke  the  aid  of 
a  court  of  equity  in  aid  of  his  judg- 
ment, must  allege  and  prove  that  he 
has  exhausted  his  legal  remedies.  But 
the  facts  need  not  always  be  directly 
proved  or  alleged.  This  may  be  and 
is  often  done  by  inference."  Rolapp 
V.  Ogden  &  N.  W.  R.  Co.,  37  Utah  540, 
110  Pac.  364.  See  also,  Dunham  v. 
Cox.   10   N.   J.   Eq.   437,  467. 

Tlie  regularity  of  the  proceedings  at 
law  will  not  be  examined  into  in  the 
equity  action.  Mich. — Williams  v.  Hub- 
bard, 1  Mich.  446.  N.  Y.-Iselin  v. 
Henlein,  16  Abb.  N.  C.  73,  2  How.  Pr. 
(N.  S.)  211;  Clark  r.  Dakin,  2  Barb, 
Ch.  36;  Barnard  r.  Darling,  1  Barb. 
Ch.  218;  Stoars  r.  Kelsey,  2  Paige  418. 
Wis.— How  r.  Kane,  2  Pinn.  531,  54 
Am.  Dec.   154. 

When  Action  Not  Maintainable 
Though  Remedies  Exhausted. — If  after 
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2.     Necessity  for  Judgment.  —  It  must  appear  from  the  complaint 
that  a  judgment  has  been  obtained  against  the  debtor.^     Such  judg- 


the  recovery  of  the  judgment  and  the 
issuance  and  return  of  an  execution, 
the  debtor  turns  over  to  his  creditor 
ample  property  to  pay  the  .debt  if  it 
was  converted  into  money,  a  court  of 
equity  will  not  entertain  a  bill  to  find 
other  property  which  had  been  trans- 
ferred in  another  direction.  Preston 
V.  Colby,  117  111.  477,  4  X.  E.  375. 

Legal  Eemedies  in  State  as  Affecting 
Federal  Jurisdiction. — The  fact  that 
there  may  be  legal  remedies  available 
to  plaintiff  in  the  state  court  can- 
not affect  the  equity  jurisdiction  of  the 
federal  courts,  nor  their  right  to  en- 
tertain a  creditor's  suit.  First  Nat. 
Bank   v.  Steinway,  77  Fed.  661. 

Action  in  Federal  Court  Based  on 
State  Statute. — The  fact  that  the  ac- 
tion might  be  prosecuted  in  the  state 
courts  without  requiring  the  exhaus- 
tion of  the  legal  remedies,  will  not 
justify  an  action  in  equity  in  the  fed- 
eral court  until  such  remedies  are  ex- 
hausted. Davidson-Wesson  Impl.  Co.  v. 
Parlin  &  Orendorfe  Co.,  141  Fed.  37, 
72  C.  C.  A.  525.  To  same  effect,  Mis- 
sissippi Mills  v.  Cohn,  150  U.  S.  202, 
14  Sup.  Ct.  75,  37  L.  ed.  1052;  Scott 
V.  Neely,  140  U.  S.  106,  11  Sup.  Ct. 
712,  35  L.  ed.  358;  New  Orleans  r. 
Louisiana  Const.  Co.,  129  IT.  S.  45,  9 
Sup.  Ct.  223,  32  L.  ed.  607;  D.  A. 
Tompkins  Co.  v.  Catawba  Mills,  82 
Fed.  780. 

Eights  of  Surety. — A  surety  who  has 
paid  the  debt  of  his  principal  has  no 
greater  rights  than  any  other  general 
creditor  and  must  first  exhaust  his 
legal  remedies  before  instituting  a 
creditor's  suit.  McConnel  f.  Dickson, 
43  111.  99.  And  see,  Mugge  v.  Ewing, 
54  111.   236. 

6.  XJ.  S.— Tavlor  v.  Bowker,  111  U. 
S.  110,  4  Sup.  Ct.  397,  28  L.  ed.  368; 
Nesbit  r.  North  Georgia  Elec.  Co.,  156 
Fed.  979.  See  also,  Hollins  v.  Brier- 
field  C.  &  I.  Co.,  150  U.  S.  371,  14 
Sup.  Ct.  127,  37  L.  ed.  1113;  Childs 
V.  N.  B.  Carlsten  Co.,  76  Fed.  86.  Ala. 
Marble  City  L.  &  F.  Co.  v.  Golden, 
110  Ala.  376,  17  So.  935;  Turney's 
Admr.  r.  Morrow,  26  Ala.  339;  Eoper 
V.  McCook,  7  Ala.  318.  Colo.— Hood 
V.  Saunders,  11  Colo.  106,  17  Pac.  102; 
Neuman  v.  Dreifurst,  9  Colo.  228,  11 
Pac.  98;  Burdsall  V.  Waggoner,  4  Colo. 


256.  Fla.— Post  r.  Eoach,  26  Fla.  442, 
7  So.  854,  Ga. — Dodge  v.  Pyrolusite 
Manganese  Co.,  69  Ga.  665.  Ill De- 
troit Copper  &  Brass  Eolling  Mills  v. 
Ledwidge,  162  111.  305,  44  N.  E.  751; 
Eussell  v.  Chicago  Tr.  Sav.  Bank,  139 
111.  538,  29  N.  E.  37,  17  L.  E.  A.  345; 
Preston  r.  Colby,  117  111.  477,  484,  4 
N.  E.  375;  Dormueil  v.  Ward,  108  111. 
216;  Goembel  v.  Arnett,  100  111.  34, 
42.  la. — Clark  v.  Eaymond,  84  Iowa 
251,  50  N.  W.  1068.  "  Ky.— Brown  f. 
Ferguson,  5  Ky.  L.  Eep.  420;  Ander- 
son v.  Bradford,  5  J.  J.  Marsh.  69; 
Scott  V.  Wallace,  4  J.  J.  Marsh.  654; 
Halbert  r.  Grant,  4  T.  B.  Mon.  580. 
Me. — 'Baxter  f.  Moses,  77  Me.  465,  1 
Atl.  350,  52  Am.  Eep.  783;  Howe  V. 
Whitney,  66  Me.  17;  Griffin  v.  Nitcher, 
57  Me.  270.  Mass.- — ^Carver  r.  Peck, 
131  Mass.  291.  Mich.— Hatch  v. 
Dougherty,  145  Mich.  569,  108  N.  W. 
986;  Jenks  f.  Horton,  114  Mich.  48, 
72  N.  W.  20.  Miss. — Hamilton  v.  Mis- 
sissippi College,  52  Miss.  65;  Vasser 
V.  Henderson,  40  Miss.  51'9,  90  Am. 
Dec.  351 ;  Brown,  Bros.  &  Co.  V.  Bank 
of  Mississippi,  31  Miss.  454.  Mo. — 
Humphreys   v.  Atlantic  Milling  Co.,  98 

Mo.   542,"^  10  S.   W.   140.     Neb Moore 

r.  Omaha  Life  Assn.,  62  Neb.  497, 
87  N.  W.  321.  N.  J.— Haggerty  v. 
Nixon,  26  N.  J.  Eq.  42.  N.  M.— Stan- 
ton r.  Catron,  8  N.~M.  355,  45  Pac.  884. 
N.  Y.— Adee  v.  Bigler,  81  N.  Y.  349; 
Estes  r.  Wilcox,  67  N.  Y.  264;  Cornell 
V.  Savage,  49  App.  Div.  429,  63  N. 
Y.  Supp.  540;  Clinton  r.  South  Shore 
Nat.  Gas  &  F.  Co.,  61  Misc.  339,  113 
N.  Y.  Supp.  289;  Burnett  V.  Gould, 
27  Hun  366.  N.  C— Hook,  Skinner  & 
Co.  r.  Fentress,  62  N.  C.  229;  Kirk- 
patrick  r.  Means,  40  N.  C.  220;  Frost 
r.  Eeynolds,  39  N.  C.  494;  Bethell  v. 
Wilson,  21  N.  C.  610.  Okla.— Miller  v. 
Melone,  11  Okla.  241,  250,  67  Pac.  479, 
56  L.  E.  A.  620.  Ore. — Williams  v. 
Commerical  Nat.  Bank,  49  Ore.  492, 
90  Pac.  1012,  91  Pac.  443,  11  L.  E. 
A.  (N.  S.)  857.  Tenn.— McKeldin  v. 
Gouldv,    91    Tenn.    677,    20    S.    W.    231. 

Vt Eice   r.    Barnard,    20    Vt.    479,    50 

Am.  Dec.  54. 

Compare,  Fink  T.  Patterson,  21  Fed. 
602,  in  which  it  is  said  that  in  Virginia 
on  an  omnibus  creditor's  bill  when  it 
is  brought  for  all  creditors  and  not  di- 
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rected  at  property  alone,  but  all  the 
assets  of  the  defendant,  a  judgment  is 
not  a  prerequisite. 

Attachment  Sufficient. — In  Iowa,  the 
courts  have  recognized  a  practice  per- 
mitting a  creditor's  bill  to  be  main- 
tained before  judgment,  where  lands 
have  been  seized  under  an  attachment. 
Taylor  v.  Branscombe,  'i  Iowa  534, 
38  N.  W.  400.  But  this  doctrine  has 
been  held  to  be  limited  to  where  real 
estate  is  involved  and  not  to  person- 
alty. Ware  v.  Delahaye,  95  Iowa  667, 
676,  64  N.  W.  640.  And  in  Boggs  v. 
Douglass,  89  Iowa  150,  56  N.  W.  412, 
it  is  held  that  the  levy  of  an  at- 
tachment upon  property  fraudulently 
conveyed  to  another,  without  more, 
will  not  operate  to  create  a  lien  as 
against  creditors  so  as  to  create  an 
exception    to    the   rule. 

In  Minnesota,  the  complaint  must 
state  that  the  debtor  resided  in  the 
county  where  the  judgment  was  docket- 
ed. If  he  be  a  non-resident,  or  not 
found,  the  place  of  his  last  residence 
must  be  alleged.  Wadsworth  v.  Schis- 
selbauer,   32    Minn.   84,   19   X.   W.   390. 

In  New  York,  when  jurisdiction  of  a 
non-resident  debtor  is  obtained  by 
the  issuance  of  an  attachment  under 
which  a  valid  levy  was  made  but  which 
was  subsequently  abandoned  by  the 
creditor,  a  creditor's  suit  on  the  judg- 
ment rendered  therein  cannot  be  main- 
tained as  no  property  was  in  fact 
levied  upon,  and  under  the  statute  such 
a  judgment  can  only  be  enforced 
against  the  property  attached.  Capi- 
tal Citv  Bank  v.  Parent,  134  N.  Y. 
527,    31    X.    E.    976,   18    L.    E.   A.    240. 

Cross-Bill.  —  The  same  rule  applies 
where  a  creditor  seeks  to  file  a  cross- 
bill in  the  nature  of  a  creditor's  bill. 
Goff  r.  Kelly,  74  Fed.  327. 

Arbitration  Award. — An  award  un- 
der an  arbitration  agreement  is  equiv- 
alent to  a  judgment.  Sanborn  f.  Max- 
well,  IS  App.  Cas.    (D.   C.)    245. 

Exception  to  Eule. — The  following 
are  stated  as  being  exceptions  to  the 
rule:  "Where  a  party  not  subject  to 
garnishment  is  indebted  to  an  insol- 
vent person,  a  court  of  equity  will  aid 
a  creditor  of  such  insolvent  in  appro- 
priating this  credit  to  the  satisfaction 
of  his  demand,  even  though  he  had  not 
reduced  his  claim  in  the  first  instance 
to  a  judgment  in  a  court  of  law.  .  . 
.     When   it   is   impossible   to   obtain    a 


judgment  on  account  of  the  absence  or 
non-residence  of  the  debtor;  or  where 
there  is  no  dispute  as  to  the  debt  and 
the  debtor  died  notoriously  insolvent; 
or  where  the  fund  to  be  reached  is  a 
trust  fund  for  the  benefit  of  all  cred- 
itors, as  the  assets  of  an  insolvent  cor- 
poration or  limited  partnership;  or 
where  it  is  sought  by  a  creditor  to 
enforce  a  lien."  Burnham,  Munger 
&  Co.  f.  Smith,  82  Mo.  App.  35. 

In  Eussell  v.  Clark,  7  Cranch  (U.  S.) 
69,  83,  3  L.  ed.  271,  Chief  Justice  Mar- 
shall said:  "If  a  claim  is  to  be  sat- 
isfied out  of  a  fund,  which  is  acces- 
sible only  by  the  aid  of  a  court  of 
chancery,  application  may  be  made,  in 
the  first  instance  to  that  court,  which 
will  not  require  that  the  claim  should 
be  first  established  in  a  court  of  law." 
See  also.  Miller  v.  Davidson,  8  111.  518; 
O'Brien  v.  Coulter,  2  Blackf.  (Ind.) 
421. 

A  creditor's  bill  may  be  filed  to  en- 
force a  decree  in  equity.  Twell  v. 
Twell,  6  Mont.  19,  9  Pac.  537. 

If  after  judgment  is  obtained  the 
judgment  debtor  turns  over  to  his  cred- 
itor "ample  property  to  pay  the  debt 
if  it  was  converted  into  money,"  there 
would  then  be  no  necessity  of  going 
into  a  court  of  equity,  and  in  such  case 
equity  demands  that  it  should  be  ex- 
hausted before  the  creditor  can  be  per- 
mitted to  invoke  the  aid  of  an  equity 
court  for  the  purpose  of  reaching  other 
assets.  Preston  t".  Colby,  117  111.  477, 
4  N.  E.  375.  See  also.  Barret  v.  Eeed, 
Wright    (Ohio)    700. 

The  obtaining  of  a  judgment  and  is- 
suing execution  after  filing  of  bill, 
insufficient  (Edgar  v.  Clevenger,  3  N. 
J.  Eq.  258),  or  that  an  action  was 
pending  which  might  result  in  a  judg- 
ment in  favor  of  plaintiff  (Post  v. 
Eoach,  26  Fla.  442,  7  So.  854). 

Validity  of  State  Statutes  Waiving 
Requisites.  — The  enactment  of  a  law 
by  a  state  giving  a  simple  contract 
creditor  a  right  to  go  into  a  court  of 
equity  without  first  obtaining  a  judg- 
ment and  a  return  of  no  property  is 
not  violative  of  any  constitutional 
right.     Buford  v.  Holley,  28  Fed.  6S0. 

Decrees  in  Equity. — A  creditor's  bill 
may  be  brought  on  a  judgment  of  a 
court  of  equity  on  which  execution  has 
been  issued  and  returned  nulla  bona. 
Clement  B.  &  Co.  v.  Oceana  Circuit 
Judge,   119   Mich.    605,    78   X.   W.    666. 
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ment  must  be  a  valid  judgment/  Should  the  judgment  on  which  the 
creditor's  suit  is  based  be  subsequently  set  aside  or  vacated  on  appeal, 
the  creditor's  suit  based  thereon  will  be  dismissed.^ 

3.  When  Judgment  Dispensed  With.  —  a.  Generally.  —  This 
requisite  may  be  dispensed  with  when  it  appears  from  the  averments 
in  the  complaint  that  it  is  impossible  to  obtain  a  judgment.'' 

b.  Non-Resident,  Absent  or  Absconding  Debtor. — So  it  has  been 
hjeld  that  a  creditor's  bill  may  be  maintained  without  judgment  in 
case  the  debtor  is  a  non-resident,"  has  absented  himself  from  the  state," 


7.  Fla. — Wilhelm  f,  Locklar,  46  Fla. 
575,  3'5  So.  6,  100  Am.  St.  Rep.  Ill; 
Epstein  v.  Ferst,  35  Fla.  498,  17  So. 
414.      Ga.  — Coates    &    Co.   f.    Allen,    71 

Ga.  787.     Ill Anderson  v.  Hawhe,  115 

111.  33,  8  N.  E.  566.  Mich.— Nugent  v. 
Nugent,  70  Mich.  52,  37  N.  E.  706; 
Millar  v.   Babcock,   29    Mich.    556. 

Where  an  action  was  brought  against 
a  railroad  company  which  was  at  the 
time  in  the  hands  of  a  receiver  (ap- 
pointed by  the  same  court)  to  which 
action  the  receiver  was  not  a  party, 
and  a  money  judgment  is  recovered 
therein,  such  judgment  is  not  void  on 
the  ground  of  want  of  jurisdiction*  If 
such  judgment  is  kept  alive  until  after 
the  discharge  of  the  receiver  and  the 
return  of  the  assets  to  the  company,  it 
may  be  made  the  basis  of  a  creditor's 
suit  against  the  company  and  other 
persons  claiming  an  interest  in  the 
property,  which  was  made  the  subject 
of  the  action.  Mather  i\  Cincinnati 
R.  T.  Co.,  3  Ohio  C.  C.  284. 

A  judgment  that  is  merely  irregular 
and  not  absolutely  void  is  a  sufficient 
foundation  for  the  bill.  Griffin  v.  Mc- 
Gavin,  117  Mich.  372,  75  N.  W.  1061, 
72  Am.  St.  Eep.  564. 

8.  Kudrna  i'.  Ains worth,  65  Neb. 
711,  91  N.  W.  711;  Butchers'  &  Drov- 
ers' Bank  v.  Willis,  1  Edw.  Ch.  (N. 
Y.)    645. 

The  mere  taking  of  an  appeal  from 
the  judgment,  however,  has  no  effect 
on  tiie  equity  action.  .Tenner  v.  Mur- 
phy,  6   Cal.   App.   434,   92   Pae.   405. 

9.  U.  S. — National  Tube  W^orks  v. 
Ballon,  146  U.  S.  517,  13  Sup.  Ct.  165, 
36  L.  ed.  1070.  111.— Greenway  f. 
Thomas,  14  111.  271.  Minn. — Williams 
r.  Kemper,  99  Minn.  301,  109  N.  W. 
242.  Tenn. — McKeldin  v.  Gouldy,  91 
Tenn.  677,  20  S.  W.  231,  where  it  ap- 
pears that  personal  service  of  process 
cannot  be  made  and  no  original  attach- 
ment at  law  will  lie. 


Compare,  Walser  v.  Seligman,  13  Fed. 
415,  21  Blatchf.  330,  in  which  it  is  said: 
"If  a  creditor's  bill  can  be  maintained 
in  this  jurisdiction  whenever  it  ap- 
pears that  the  debtor  has  no  leviable 
property  and  like  this  corporation,  is 
moribund,  it  can  be  also  when  the 
debtor  is  shown  to  be  beyond  the 
reach  of  the  process  of  the  court. 
It  would  doubtless  be  convenient 
for  creditors  in  many  instances  if 
they  were  permitted  to  maintain  a 
creditor's  bill  upon  such  a  theory,  but 
in  the  absence  of  legislation,  or  any 
satisfactory  precedent,  the  right  to  do 
so  cannot  be  recognized." 

10.  Ga. — Pope  v.  Solomons,  Williams 
&  Co.,  36  Ga.  541.  Ind.— Quarl  v.  Ab- 
bett,  102  Ind.  233,  1  N.  E.  476,  52  Am. 
Rep.  662;  Kipper  v.  Glancey,  2  Blackf. 
356.  la.— Tavlor  v.  Branscombe,  74 
Iowa  534,  38  *N.  W.  400.  Ky Ander- 
son i\  Bradford,  -5  J.  J.  Marsh.  69; 
Scott  V.  McMillen,  1  Litt.  302.  Mich. 
Earle  V.  Grove,  92  Mich,  285,  52  N.  W. 
615.  Minn,  —  Williams  v.  Kemper,  99 
Minn.  301,  109  N.  W.  242.  Mo.— Burn- 
ham,  M.  &  'Co.  r.  Smith,  82  Mo.  App. 
3o.  Neb. — Weaver  f.  Cressman,  21 
Neb,  675,  33  N.  W.  478.  N.  Y.— Bate- 
man  V.  Hunt,  46  Misc,  346,  94  N,  Y. 
Supp,  '861,  Va, — Peay  v.  Morrison's 
Exrs.,    10    Gratt.    149. 

Some  courts  have,  however,  refused 
to  recognize  this  exception.  Smith  v. 
Moore,  35  Ala.  76;  Reese  v.  Bradford, 
13  Ala.  837;  Ballon  v.  Jones,  13  Hun 
(N.  Y.)  629  (in  the  absence  of  an 
allegation   of  insolvency). 

11,  Ind.  —  Kipper  r.  Glancey,  2 
Blackf.  356.  Ky.— Scott  v.  McMil- 
len, 1  Litt.  302.  Mich.— Earle  v.  Grove, 
02  Mich.  285,  52  N.  W.  615.  E.  I. 
Merchants '  Nat.  Bank  v.  Paine,  13  R.  I. 
592.  S,  C, — Farrar  v.  Haselden,  9 
Rich,   Eq.   331. 

In  some  jurisdictions  the  courts 
have  refused  to  relax  this  rule.    Smith 
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or  is  an  absconding  debtor  so  that  no  personal  judgment  can  be  ob- 
tained against  him  and  his  property  cannot  be  reached  by  the  ordinary 
statutory  process.^- 

e.  Insolvent  Debtor.  —  In  some  jurisdictions  an  exception  is  also 
made  when  it  appears  from  the  complaint  that  the  debtor  is  insolvent," 
though  in  others  allegations  of  insolvency  do  not  change  the  rule 
requiring  the  necessity  of  a  judgment,  the  issuance  of  an  execution 
and  its  return  nulla  hona.^* 

d.  Undisputed  Claim.  —  Where  the  claim  of  the  creditor  is  un- 
disputed or  is  admitted  by  the  debtor,  it  has  been  held  that  a  cred- 
itor may  maintain  the  action  without  first  reducing  his  claim  to  judg- 
ment.^^ 

6.  When  Judgment  Would  Effect  No  Benefit.  —  In  some  juris- 
dictions the  rule  requiring  a  judgment,  execution  and  return  nulla 
bona  will  not  be  dispensed  with,  although  it  be  made  to  appear  that 
no  benefit  would  result  to  the  creditor  from  them."'  In  others,  the 
issuance  and  return  of  execution  are  held  to  be  immaterial,  if  it  appear 
on  the  admitted  facts,  that  it  would  be  an  idle  ceremony  and  prove 
of  no  benefit.^^ 

f.  When    Creditor   Possesses   Specific   Lien.  —  In    some    jurisdie- 


V.  Moore,  35  Ala.  76;  Keese  v.  Brad- 
ford, 13  Ala.  837;  Greenway  v.  Thom- 
as, 14  111.   271. 

12.  Mich.— Earl  v.  Grove,  92  Mich. 
285,  52  N.  W.  615.  Mo. — Humphreys 
V.  Atlantic  Milling  Co.,  98  Mo.  542, 
10  S.  \V.  140;  Pendleton  r.  Perkins,  49 
Mo.  565;  Webb  &  Co.  r.  Midway  Lumb. 
Co.,  68  Mo.  App.  546.  B.  I.— Mer- 
chants' Nat.  Bank  v.  Paine,  13  R.  I. 
592. 

13.  111.— Blair  r.  Illinois  Steel  Co., 
159  111.  350,  42  N.  E.  895,  31  L.  R.  A. 
269,  where  corporation  insolvent  in 
hands  of  receiver.  Compare  Patterson 
V.  Lvnde,  112  111.  196.  Mo. — Burnham, 
M.  &  Co.  r.  Smith,  82  Mo.  App.  35; 
Webb  &  Co.  r.  Midway  Lumb.  Co.,  68 
Mo.  App.  546.  Ore.— Fleischner  v.  First 
Nat.  Bank,  36  Ore.  553,  .54  Pac.  884, 
60  Pac.  603,  61  Pac.  345.  Teiin. — Stahl- 
man  r.  Watson,  39  S.  W.  1055. 

Allowance  of  claim  by  insolvency 
court  is  equivalent  to  a  judgment.  Rug- 
gles  r.  Cannedv,  127  Cal.  290,  53  Pac. 
911,  59  Pac.  827,  46  L.  R.  A.  371.  See 
also  Plume  &  A.  Mfg.  Co.  r.  Baldwin, 
87  Fed.  785. 

14.  U.  S. — Nesbit  v.  North  Georgia 
El.  Co.,  156  Fed.  979;  Biekford  v.  Mc- 
Comb,  88  Fed.  428;  Streight  r.  Junk, 
59  Fed.  321,  8  C.  C.  A.  137,  13  U.  S. 
App.  60S.  Ala.— Marble  Citv  L.  &  F. 
Co.  f.  Golden,  110  Ala.  376,  17  So. 
935.  Ark.— Meux  r.  Anthony,  11  Ark. 
411,  52  Am.  Dec.  274.     Mo.— McCoy  v. 


Connecticut  F.  Ins.  Co.,  87  Mo.  App. 
73;  Kent  r.  Curtis,  4  Mo.  App.  121. 
N.  Y.-Adee  r.  Bigler,  81  N.  Y.  349; 
Estes  r.  Wilcox,  67  N.  Y.  264,  Ohio. 
Haves  r.  New  Baltimore  Tpk.,  etc.  Co., 
1  Handy  281,  12  Ohio  Dec.  (Reprint) 
142.  Pa. — Suvdam  v.  Northwestern 
Ins.  Co.,  51  Pa.  394.  R.  I.— Ginn  v. 
Brown,  14  R.  I.  524.  Wis.— Harrigan 
r.  Gilchrist,  121  Wis.  127,  99  N.  W. 
909.  See  also  Taylor  v.  Gillean,  23  Tex. 
508. 

Limitation  of  Rule. — An  allegation 
upon  information  and  belief  that  the 
defendant  is  insolvent,  held  insufficient. 
Huselton  v.  Durie,  77  N.  J.  Eq.  437, 
77  Atl.  1042. 

15.  D.  A.  Tompkins  Co.  r.  Catawba 
Mills,  82  Fed.  780;  Taylor  v.  Riggs,  8 
Kan.  App.  323,  57  Pac.  44  (where  de- 
fendants were  insolvent). 

16.  National  Tradesmen's  Bank  v. 
Wetmore,  124  N.  Y.  241,  26  N.  E. 
548;  Estes  v.  Wilcox,  67  N.  Y.  264; 
Clinton  v.  South  Shore  N.  G.  &  F.  Co., 
61    Misc.   339,   113    N.  Y.   Supp.   289. 

Where  the  statute  makes  these  pre- 
liminaries requisite,  the  fact  that  the 
debtor  is  insane  will  not  be  an  ex- 
cuse for  failing  to  comply  therewith. 
Faivre  r.  Gillman,  84  Iowa  573,  51 
N.  W.  46. 

17.  Sage  V.  Memphis  &  L.  R.  R. 
Co.,  125  U.  S.  361,  8  Sup.  Ct.  887,  31 
L.   ed.   694. 
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tions  if  the  creditor  has  a  specific  lien  or  be  in  a  situation  to  per- 
fect a  lien  against  the  property  which  is  the  subject-matter  of  his 
action,  a  judgment  is  not  essential.^^ 

4.  Dormant  Judgment.  —  A  creditor's  suit  cannot  be  maintained 
on  a  dormant  judgment,  proceedings  to  revive  the  same  being  first 
necessary.^''  And  though  a  creditor's  suit  be  commenced  within  the 
statutory  time,  such  action  does  not  prolong  the  life  of  the  judg- 
ment, and  if  the  period  expires  during  the  pendency  of  the  action, 
it  has  been  held  that  the  relief  sought  is  gone.-" 


18.  Ala.— Marble  City  L.  &  F.  Co. 
V.  Golden,  110  Ala.  376,  17  So.  935; 
Roper  V.  MoCook,  7  Ala.  318.  Ga. 
Dodge  V.  The  Pyrolusite  Manganese 
Co.,  69  Ga.  665.  la.— Peterson  v.  Git- 
tings,  107  Iowa  306,  77  N.  W.  1056; 
Hensen's  Empire  Fur  Factory  v.  Tea- 
bout,  104  Iowa  360,  73  N.  W.  875; 
Faivre  v.  Gillman,  84  Iowa  573,  51 
N.  W.  46;  Goode  i\  Garrity,  75  Iowa 
713,  38  N.  W.  150;  Buchanan  v.  Marsh, 
17  Iowa  494.  Ky. — Kroger  v.  Roger 
Wheel  Co.,  1  Ky.  L.  Rep.  419.  Mo. 
McCoy  V.  Connecticut  F.  Ins.  Co.,  87 
Mo.  App.  73.  N.  H.— Sheafe  v.  Sheafe, 
40  N.  H.  516.  Wis. — Meissner  v. 
Meissner,  68  Wis.  336,  32  N.  W.  51. 
And  see  Hollins  t\  Brierfield  C.  &  I. 
Co.,  150  U.  S.  371,  14  Sup.  Ct.  127, 
37  L.  ed.  1113;  Artman  V.  Giles,  155 
Pa.   409,   26   Atl.   668. 

Attachment, — An  attachment  may 
give  a  specific  lien  sufficient  as  a  ba- 
sis for  the  action.  Cal. — Scales  v. 
Scott,  13  Cal.  76.  Ky.— Brown  v.  Fer- 
guson, 5  Ky.  L.  Rep.  420.  Mont. 
Montana  Nat.  Bank  v.  Merchants' 
Nat.  Bank,  19  Mont.  586,  49  Pac.  149, 
61  Am.  St.  Rep.  532.  Neb.— Weil  v. 
Lankins,   3   Neb.   384. 

See,  however,  as  to  fraudulent  con- 
veyances, Cogburn  v.  Pollock,  54  Miss. 
639;  Francis  V.  Lawrence,  48  N.  J.  Eq. 
508,  22  Atl.  259.  Compare  Melville  v. 
Brown,  16  N.  J.  L.  363,  and  see  the 
title   "Fraudulent  Conveyances." 

In  some  states  an  attachment  does 
not  confer  such  a  lien.  Detroit,  etc. 
Rolling  Mills  v.  Ledwidge,  162  111.  305, 
44  N.  E.  751;  Morton  v.  Grafflin,  68 
Md.  545,  13  Atl.  341,  15  Atl.  298.  And 
see   Fisher  v.   Tallman,   74   Mo.   39. 

19.  Mo.— Mellier  v.  Bartlett,  106 
Mo.  381,  17  S.  W.  295,  approving  Mul- 
len V.  Hewitt,  infra;  Mullen  v.  Hewitt, 
103  Mo.  639,  15  S.  W.  924  (where 
judgment  was  recovered  in  1877 — exe- 
cution was  issued  and  returned  un- 
satisfied   in    1878    and    creditor's    suit 
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begun  in  1888).  N.  D.— Merchants ' 
Nat.  Bank  v.  Braithwaite,  7  N.  D.  358, 
75  N.  W.  244,  Okla. — Miller  v.  Melone, 
11  Okla.  241,  67  Pac.  479,  56  L.  R.  A. 
620. 

In  Mellier  v.  Bartlett,  supra,  the 
court  said:  "Since  the  decision  in  this 
court  of  Mullen  v.  Hewitt,  supra,  the 
supreme  court  of  the  United  States 
has  reviewed  this  same  question  in 
Scott  17.  Neeley,  140  U.  S.  106,  11  Sup. 
Ct.  Rep.  27,  p.  712,  Judge  Field  says: 
'In  all  cases  where  a  court  of  equity 
interferes  to  aid  the  enforcement  of 
a  remedy  at  law,  there  must  be  an 
acknowledged  debt,  or  one  established 
by  a  judgment  rendered,  accompanied 
hy  a  right  to  the  appropriation  of  the 
property  of  the  debtor  for  its  payment, 
or  to  speak  with  greater  accuracy,  there 
must  be,  in  addition  to  such  ac- 
knowledgment or  established  debt,  an 
interest  in  the  property  or  a  lien 
thereon  created  hy  contract  or  hy  some 
distinct  legal  proceeding.  Smith  v. 
Ft.  Scott,  etc.  R.  Co.,  99  U.  S.  398, 
401,  25  L.  ed.  437;  Jones  v.  Green,  1 
Wall.  330,  17  L.  ed.  553;  Wiggins  V. 
Armstrong,  2  Johns.  Ch.  144." 

That  the  judgment  is  dormant  is  no 
objection  where  it  would  prove  of  no 
benefit  to  issue  execution.  Brown  v. 
Long,   36  N.  C.    190,   36   Am.   Dec.   43. 

20.  Minn. — Dole  v.  Wilson,  39  Minn. 
330,  40  N.  W.  161;  Newell  v.  Dart,  28 
Minn.  248,  9  N.  W.  732.  See  also  Reed 
V.  Siddall,  94  Minn.  216,  102  N.  W. 
453.  N.  D. — ^Merchants'  Nat.  Bank  V. 
Braithwaite,  7  N.  D.  758,  75  N.  W. 
244.  S.  D.— Ruth  V.  Wells,  13  S.  D. 
482,  83  N.  W.  568,  79  Am.  St.  Rep. 
902. 

Compare  McAfee  -v.  Reynolds,  130 
Ind.  33,  28  N.  E.  423,  30  Am.  St.  Rep. 
194,  18  L.  R.  A.  211,  in  which  a  con- 
trary view,  is  expressed.  See  also 
Brown  v.  Long,  36  N.  C.  190,  36  Am. 
Dee.    43     (this    action    was    to    reach 
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5.  Necessity  for  Execution.  —  a.  Issuance  and  Return.  —  The 
weight  of  authority  is  to  the  effect  that  a  creditor's  action  cannot 
be  maintained  until  an  execution  has  been  issued  and  an  attempt  has 
been  made  to  collect  the  judgment  thereunder,-^  and  the  plaintiff  must 


equitable  assets) ;  Cincinnati  v.  Haf  er, 
49   Ohio   St.   60,   30  N.  E.   197. 

This  rule  is  without  application  where 
the  creditor  has  aeqiiired  a  specific 
lien.  Coulson  v.  Saltsman,  71  Neb. 
495,  98  N.  W.  1055. 

21.  U.  S.— National  Tube  Works  Co. 
v.  Ballon,  146  U.  S.  517,  523,  13  Sup. 
Ct.  165,  36  'L.  ed.  1070;  Taylor  v. 
Bowker,  111  U.  S.  110,  4  Sup.  Ct.  397, 

28  L.  ed.  368;  Jones  v.  Green,  1  Wall. 
330,  17  L.  ed,  553;  Adler  v.  Fenton, 
24  How.  407,  16  L.  ed.  696;  Day  f. 
Washburn,  24  How.  352,  16  L.  ed. 
712.  Ala.— Turrentine  V.  Koopman,  124 
Ala.  211,  27  So.  522;  Marble  City  L. 
&  F.  Co.  v.  Golden,  110  Ala.  376,  17 
So.  935.  Cal. — Herrlich  r.  Kaufrnann, 
99  Cal.  271,  33  Pac.  5S7,  37  Am.  St. 
Rep.  50;  Calkins  v.  Howard,  2  Cal. 
App.  233.  Colo. — Burdsall  v.  Wag- 
goner, 4  Colo.  256.  Fla. — Post  r.  Roach, 
26  Fla.  442,  7  So.  854,  if  real  property 
there  must  be  a  judgment;  if  personal 
property,  judgment  and  execution.  111. 
Detroit^  etc.  Rolling  Mills  v.  Ledwidge, 
162  111.  305,  44  N.  E.  751;  Russell  v. 
Chicago  Tr.  &  Sav.  Bank,  139  111.  538, 

29  N.  E.  37,  17  L.  R.  A.  345;  Du- 
rand  r.  Gray,  129  111.  9,  21  N.  E.  610; 
Preston  /".  Colbv,  117  Til.  477,  4  N.  E. 
375.  Ind.— Baker  r.  State,  109  Ind. 
47,  9  N.  E.  711;  Mitchell  r.  Brav,  106 
Ind.  265,  6  N.  E.  617.  Kan.— Mover 
V.  Riggs,  8  Kan.  App.  234,  55  Pac. 
494.  Ky. — ^Brown  r.  Ferguson,  5  Ky. 
L.  Rep.  420  (except  under  attach- 
ment) ;  Kroger  r.  Roger  Wheel  Co.,  1 
Ky.  L.  Rep.  419  (in  absence  of  spe- 
cific lien) ;  Anderson  r.  Bradford,  5 
J.  J.  Marsh.  69;  Halbert  r.  Grant,  4 
T.  B.  Mon.  580.  Me.— Baxter  r.  Moses, 
77  Me.  465,  1  Atl.  350,  52  Am.  Rep. 
783;  Howe  V.  Whitnev,  66  Me.  17; 
Griffin  r.  Nitcher,  57  Me.  270.  Mich. 
First  Nat.  Bank  r.  Dwight,  83  Mich. 
189,  47  N.  W.  111.  Minn.— Cochran 
V.  Cochran,  96  Minn.  523,  105  N.  W. 
183;  Wadsworfh  v.  Schisselbauer,  32 
Minn.  84,  19  N.  W.  390.  Miss.— Dar- 
cey  V.  Lake,  46  Miss.  109;  Vasser  v. 
Henderson,  40  Miss.  519,  90  Am.  Dec. 
351;  Prewett  V.  Land,  36  Miss.  495. 
Mo. — Turner  v.  Adams,  46  Mo.  95. 
Mont. — Raymond      v.      Blancgrass,     86 


Mont.  449,  93  Pac.  643,  15  L.  E.  A. 
(N.  S.)  976;  Wilson  r.  Harris,  21  Mont. 
374,  54  Pac.  46.  Neb.— Weaver  v. 
Cressman,  21  Neb.  675,  33  N.  W.  478. 
N.  H.— Tappen  V.  Evans,  11  N.  H.  311. 
N.  J. — Glorieux  r.  Schwartz,  53  N.  J. 
Eq.  231,  28  Atl.  470,  34  Atl.  1134, 
where  personalty  involved.  N.  M. 
Stanton  v.  Catron,  8  N.  M.  355,  45 
Pac.  884.  N.  Y.— Adsit  v.  Butler,  87 
N.  Y.  585;  Adee  v.  Bigler,  81  N.  Y. 
349;  Fox  r.  Moyer,  54  N.  Y,  125;  Dun- 
levy  V.  Tallmadge,  32  N.  Y.  457;  Crip- 
pin  V.  Hudson,  13  N.  Y.  161;  Chatau- 
qua  County  Bank  v.  White,  6  N.  Y. 
236;  McEhvaine  r.  Willis,  9  Wend.  548; 
Clinton  r.  South  Shore  N.  G.  &  F.  Co., 
61  Misc.  339,  113  N.  Y.  Supp.  289. 
N.  C— Bethell's  Exr.  v.  Wilson,  21  N. 
C.  610.  N.  D. — Paulson  v.  Ward,  4 
N.  D.  100,  58  N.  W.  792,  merely  a 
formal  requirement.  Okla. — Miller  v. 
Melone,  11  Okla.  241,  250,  67  Pac. 
479,  56  L.  R.  A.  620.  R.  L— McKenna 
r.  Crowley,  16  R.  I.  364,  17  Atl.  354. 
Wis. — Level  Land  Co.  No.  3  r.  Sivyer, 
112  Wis.  442,  88  N.  W.  317;  Meissner 
r.  Meissner,  68  Wis.  336,  32  N.  W. 
51;  German  Bank  v.  Leyser,  50  Wis. 
258,  6  N.  W.  809. 

Compare  Case  v.  Beauregard,  101 
U.  S.  690,  25  L.  ed.  1004,  where  the 
complainant  brought  a  bill  in  equity 
before  securing  judgment  at  law,  but 
the  defendant  made  no  objection.  The 
case  was  tried  on  its  merits  and  com- 
plainant failed  and  his  bill  dismissed. 
Subsequently  he  obtained  a  judgment 
and.  issued  execution  which  was  re- 
returned  nulla  bona,  and  then  filed  a 
new  bill,  identical  with  his  former 
bill,  with  the  additional  averments  of 
the  obtaining  of  judgment  and  the  is- 
suing of  execution.  The  defendant 
pleaded  res  adjudicata,  and  the  court 
sustained  the  plea,  though  recognizing 
the  rule  laid  down  in  the  text,  decid- 
ing that  inasmuch  as  this  case  had 
been  tried  on  its  merits  under  the 
former  bill  without  objection  by  de- 
fendant, and  the  complainant  failed 
to  recover,  the  matter  was  res  ad- 
judicata, and  complainant  could  not 
again  try  the  matter  in  the  second 
suit.     The  court  in  Brown  v.  John  V. 
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by  affirmative  allegation,  furthermore  make  it  appear  that  the  execu- 


Farwell  Co.,  supra,  referring  to  this 
case,  said:  It  will  be  seen  tliat  this 
case  was  an  exceptional  one,  "and  does 
not  militate  against  the  general  rule, 
which  seems  to  be  well  established  in 
the  federal  practice,  that  the  complain- 
ant must  obtain  judgment  and  issue 
execution,  and  thus  show  he  has  ex- 
hausted his  legal  remedy."  Schofield 
f.  Ute  Coal  &  Coke  Co.",  92  Fed.  269, 
in  which  the  court  said  "that  this  is 
not  the  only  method  of  establishing  this 
fact,"  and  cites  among  others  Case  v. 
Beauregard,  supra. 

Issuance  of  Second  Execution. — Af- 
ter the  return  of  an  execution  nulla 
bona  a  plaintiff  may  file  a  creditors' 
bill,  although  he  has  subsequently  is- 
sued another  execution  to  another 
county  which  has  hot  been  returned, 
unless  such  execution  has  been  levied 
upon  sufficient  property  to  satisfy  the 
judgment.  Brown  t\  Bates,  10  Ala. 
432;  Cuvler  V.  Moreland,  6  Paige 
(N.  Y.)   273. 

Proper  Issuance  of  Execution. — It 
must  appear  that  the  execution  was  is- 
sued in  the  proper  jurisdiction.  111. 
Durand  V.  Gray,  129  111.  9,  21  N.  E. 
610.  la. — Drahos  v.  Kopesky,  132  Iowa 
497,  109  N.  E.  1021.  Ky.— Nashville, 
C.  &  St.  L.  E.  Co.  V.  Mattingly,  101 
Ky.  219,  40  S.  W.  673;  Crabb  v.  Hill, 
17  Ky.  L.  Eep.  44,  30  S.  W.  415. 
Mich. — Preston  r.  Wilcox,  38  Mich. 
578.  N.  H.— Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223,  75  Am.  Dee.  219. 
N.  Y.— Fox  i:  Moyer,  54  N.  Y.  125; 
Cooper  v.  Clason,  2  Edm.  Sel.  Cas,  320. 
N.  D.— Minkler  v.  U.  S.  Sheep  Co.,  4 
N.  D.  507,  62  N.  W.  594,  33  L.  E.  A. 
546.  S.  D. — Minneapolis  Threshing  Co. 
V.  Hanrahan,  9  S.  D.  520,  70  N.  W. 
656.  Tenn.  —  Embree  t\  Eeeve,  6 
Hvimph.  37.  Wis. — Northwestern  Iron 
Co.  f.  Central  Tr.  Co.,  90  Wis.  570, 
63  N.  W.  752,  64  N.  W.  323. 

Allegation  in  Complaint. — The  com- 
plaint must  contain  such  an  allegation, 
this  being  a  jurisdictional  requisite. 
Ad  sit  r.  Butler,  87  N.  Y.  585. 

Averring  Issuance  and  Return  of  Ex- 
ecution.— It  is  not  necessary  that  In 
averring  the  issuance  and  return  of  ex- 
ecution on  the  judgment,  that  the  bill 
should  show  that  the  execution  was  is- 
sued to  the  county  wherein  defendant 
resided.  If  in  fact  it  was  not  so  is- 
sued   and    defendant    had    property    in 
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the  county  of  his  residence  out  of 
which  it  might  have  been  satisfied, 
that  is  a  matter  of  defense.  •  Nix  v. 
Winter,  35   Ala.  309. 

Waiver  by  Appearance.— This  is  a 
defect  bearing  on  the  jurisdiction  of 
the  subject-matter  and  is  fatal  error  in 
every  stage  of  the  case  and  cannot, 
therefore,  be  cured  by  any  waiver  or 
course  of  proceeding  by  the  parties. 
Baxter  v.  Moses,  77  Me.  465,  476,  1 
Atl.  350;  Brown  v.  Bank  of  Mississippi, 
31  Miss.  454. 

Alias  Execution. — The  issuance  of  an 
alias  execution  after  filing  the  bill  will 
not  avail  the  creditor,  the  defect  being 
jurisdictional.  Grenell  V.  Ferry,  110 
Mich.  262,  68  N.  W.  144. 

When  Judgment  Debtor  Insolvent. — 
"Where  it  is  shown  that  the  judgment 
debtor  was  insolvent,  and  that  the  is- 
sue of  an  execution  would  necessarily 
be  of  no  practical  utility,  its  issue 
might  be  dispensed  with."  Turner  v. 
Adams,  40  Mo.  95.  See  also:  III.— Mc- 
Dowell r.  Cochran,  11  111.  31.  la.— 
Postlewait  r.  Howes,  3  Iowa  365. 
Mo. — Merry  r.  Fremon,  44  Mo.  518. 

'There  is,  however,  authority  to  the 
contrary.  Lawson  v.  Grubbs,  44  Ga. 
466;  Beardsley  Scythe  Co.  v.  Foster, 
36  N.  Y.  561. 

Statutory  Lien.— "In  those  states 
where  a  judgment  is  itself  a  lien  upon 
land,  an  execution  need  not  issue.  In 
such  case  equity  will  proceed  to  make 
the  lien  effectual."  Baxter  V.  Moses, 
77  Me.  465,  475,  1  Atl.  350,  52  Am. 
Eep.  783.  See  also,  Tappan  v.  Evans, 
11  N.  H.  311. 

Execution  After  Death  of  Judgment 
Debtor.  —  Where  a  judgment  was  re- 
covered in  1871,  and  the  debtor  died  in 
1873,  and  no  execution  was  issued  until 
after  the  death  of  the  judgment  debtor, 
the  return  of  the  sheriff  nulla  hona  is 
not  a  compliance  with  this  rule  as  the 
return  of  the  officer  after  the  judgment 
debtor's  death  is  not  an  equivalent  nor 
does  it  show  that  the  judgment  could 
not  have  been  collected  of  him  while 
living.     Howe  "C.  Whitney,   66  Me.   17. 

In  Missouri,  "where  judgment  has 
been  recovered  and  the  debtor  is  in- 
solvent, the  issuance  and  return  of  an 
execution  is  unnecessary."  Humph- 
reys V.  Atlantic  Milling  Co.,  98  Mo. 
542,  10  S.  W.  140. 
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tion    issued    on    such    judgment    has    been    returned    unsatisfied," 

8  N.  M.  355,  45  Pac.  884.  N.  Y.— 
Harvev  v.  Brisbin,  143  N.  Y.  151,  38 
N.  E.  108;  Dunlevy  v.  Tallmadge,  32  N. 
Y.  457;  'Crippen  v.  Hudson,  13  N.  Y. 
161;  McElwaine  v.  Willis,  9  Wend.  548; 
Clinton  v.  South  Shore  X.  G.  &  F.  Co., 
Gl  Mise.  339,  113  N.  Y.  Supp.  289. 
N.  C. — Kirkpatrick  v.  Means,  4U  N.  C. 
220;  Frost  v.  Reynolds,  39  N.  C.  494> 
N.  D.— Paulson  v.  Ward,  4  N.  D.  100, 
58  N.  W.  792,  merely  a  formal  require- 
ment. Ohio. — Hayes  r.  New  Baltimore, 
etc.  Tpk.  Co.,  Handy  281,  12  Ohio  Dec. 
(Eeprint)  142.  Okla.— Miller  V.  Me- 
lone,  11  Okla.  241,  67  Pae.  479,  56  L. 
E.  A.  620.  Ore.— Williams  r.  Commer- 
cial Nat.  Bank,  49  Ore.  492,  90  Pac. 
1012,  91  Pae.  443,  11  L.  E.  A.  (N.  S.) 
857.  R.  I. — McKenna  v.  Crowley,  16 
E.  I.  364,  17  Atl.  354.  Tenn.— Embree 
r.  Eeeve,  6  Humph.  37.  Wis. — Level 
Land  Co.  No.  3  v.  Sivyer,  112  Wis. 
442,  88  N.  W.  317;  German  Bank  V. 
Leyser,   50  Wis.  25f<,  6   X.   W.  809. 

if  execution  be  outstanding  an  ac- 
tion would  be  prematurely  begun.  Van- 
derpool  v.  Notley,  71  Mich.  422,  39  N. 
W.   574. 

Under  special  circumstances  the  court 
will  instead  of  requiring  proof  of  a 
return  of  the  execution  nulla  bona  al- 
low other  sufficient  proof  of  the  ex- 
haustion of  legal  remedies.  Uook  v. 
Fentress,  62  N.  C.  229. 

Debtor  Held  Under  Body  Execution. 
When  the  bo<ly  of  the  debtor  is  held 
under  an  execution  it  is  a  bar  to  any 
proceeding  on  the  judgment.  Tappan 
r.  Evans.  11   N.  TL  311. 

Return  Nulla  Bona  Conclusive  as  Ex- 
hausting Legal  Remedies. — Sheriff's 
return  intlJa  bona  is  conclusive  on  the 
question  that  the  legal  remedies  have 
been  exhausted.  U.  S. — Jones  v.  Green, 
1  Wall.  330,  17  L.  ed.  553;  Bidwell  v. 
Huff,  103  Fed.  362.  Colo. — Goddard 
V.  Fishel-Schlichten  Imp.  Co.,  9  Colo. 
App.  306,  48  Pac.  279.  111.— Lewis  r. 
Lanphere,  79  111.  187.  Ky. — Clements 
r.  Waters,  90  Ky.  96,  13  S.  W.  431. 
Me. — Baxter  v.  Moses,  77  Me.  465,  1 
Atl.  350,  52  Am.  Eep.  783.  Minn.— 
Williams  r.  Kemper,  99  :\rinn.  301,  109 
N.  W.  242;  Spooner  r.  Travelers'  Ins. 
Co.,  76  Minn.  311,  79  N.  W.  305,  77 
Am.  St.  Eep.  651.  Mo.— Wade  v. 
Eingo,  62  Mo.  App.  414.  Mont.— 
Whiteside  v.  Hoskins,  20  Mont.  331, 
51  Pac.  739.  Neb. — Nebraska  Nat. 
Bank  v.  Hallowell,  63  Neb.  309,  88  N. 


22.  U.  S.— iCates  v.  Allen,  149  U.  S. 
451,  13  Sup.  Ct.  883,  977,  37  L.  ed. 
804;  National  Tube  Works  Co.  v.  Bal- 
lon,   146    U.    S.    517,    13    Sup.    Ct.    165, 

36  L.  ed.  1070;  Scott  v.  Neely,  140  U. 
S.  106,  11  Sup.  Ct.  712,  35  L.  ed.  358; 
Brown  v.  John  V.  Farwell  Co.,  74  Fed. 
764;  Morrow  Shoe  Mfg.  Co.  v.  New 
England  Shoe  Co.,  57  Fed.  685,  6  C. 
C.  A.  508.  But  see,  Freedman's  Sav. 
&  Tr.  Co.  V.  Earle,  110  U.  S.  710,  4  Sup. 
Ct.  226,  28  L.  ed.  301,  as  to  rule  where 
it  is  sought  to  reach  equitable  assets. 
Ala. — Turrentine  r.  Koopman,  124  Ala. 
211,  27  So.  522;  Marble  City  L.  &  F. 
Co.  V.  Golden,  110  Ala.  376,  17  So. 
935;  Brown  v.  Bates,  10  Ala.  432.  Cal. 
Matteson,  etc.  Mfg.  Co.  r.  Conley,  144 
Cal.  483,  77  Pac.  1042;  Herrlich  f. 
Kaufmann,    99    Cal.    271,    33    Pac.    857, 

37  Am.  St.  Eep.  50;  Calkins  r.  How- 
ard, 2  Cal.  App.  233,  83  Pac.  280  (re- 
turn of  sheriff  prima  facie  evidence  of 
no  other  property  available  to  satisfy 
judgment).  Colo. — Burdsall  v.  Waggo- 
ner, 4  Colo.  256.  ni.— Detroit,  etc. 
Rolling  Mills  r.  Ledwidge.  162  111.  305, 
44  N.  E.  751;  Eussell  v.  Chicago  Tr.  & 
Sav.  Bank,  139  111.  538,  29  N.  E.  37, 
17  L.  E.  A.  345;  Durand  &  Co.  r.  Grav, 
129  111.  9,  21  N.  E.  610;  Preston  v. 
Colby,  117  111.  477,  4  N.  E.  375;  Dor- 
mueil  V.  Ward,  108  111.  216.  la.— Clark 
r.  Eaymond,  84  Iowa  251,  50  N.  W. 
1068;  Pearson  V.  Maxfield,  51  Iowa  74, 
50  N.  W.  77;  Gordon  v.  Worthley,  48 
Iowa  429.  Kan. — Mover  r.  Eiggs,  8 
Kan.  App.  234,  55  Pac.  494.  Ky.— 
Brown  v.  Ferguson,  5  Ky.  L.  Eep.  420 
(except  under  an  attachment);  Kroger 
r.  Roger  Wheel  Co.,  1  Ky.  L.  Eep. 
419;  Halbert  r.  Grant,  4  T.  B.  Mon. 
580.  Me. — Baxter  v.  Moses,  77  Me. 
465,  1  Atl.  350,  52  Am.  Rej).  783;  Corey 
V.  Greene,  51  Me.  114;  Webster  V. 
Clark,  25  Me.  313.  Mich.— Studley  v. 
Ann  Arbor  Sav.  Bank,  112  Mich.  181, 
70  N.  W.  426;  Eldred  r.  Camp,  1  Harr. 
1G2.  Minn. — Cochran  r.  Cochran,  95 
Minn.  523,  105  N.  W.  183;  Wadsworth 
r.  Schisselbauer,  32  Minn.  84,  19  N. 
W.  390.  Miss.— Fleming  r.  Grafton.  54 
Miss.  79;  Allen  v.  Montgomery,  48  Miss. 
101;  Yasser  r.  Henderson,  40  Miss.  519, 
90  Am.  Dec.  351;  Prewett  v.  Land, 
36  Miss.  495.  Mo. — Turner  r.  Adams, 
46  Mo.  95.  Mont. — Wilson  r.  Harris, 
21  Mont.  374,  54  Pac.  46.  Neb.— 
Weaver  r.  Cressman,  21  Neb.  675,  33 
N.  W.  478.    N.  M.— Stanton  v.  Catron, 
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W.  556;  Coffield  t\  Parmenter,  2  Neb. 
(Unof.)  42,  96  N.  W.  283.  N.  J.— 
Manning  v.  Jagels,  71  N.  J.  Eq.  41,  63 
Atl.  492.  Ore.— Wyatt  v.  Wvatt,  31 
Ore.  531,  49  Pac.  855.  W.  Va.— Hall 
V.  McGregor,  65  W.  Va.  74,  64  S.  E. 
736,  unless  there  be  fraud  or  collusion 
in  procuring  such  return.  Wis. — Hop- 
kins V.  Joyce,  78  Wis.  443,  47  N.  W. 
722.  See  also,  Oppenheimer  v.  Collins, 
115  Wis.  283,  91  N.  W.  690,  60  L.  E. 
A.   406. 

Compare,  Mackey  v.  Wallace,  26  Tex. 
526,  holding  that  an  averment  of  a  re- 
turn nulla  bona  "is  not  an  allegation 
that  the  creditor  has  not  property  sub- 
ject to  execution,"  and  that  "it  was 
incumbent  on  the  creditor  to  negative 
by  averment  the  existence  of  property 
before  he  could  invoke  the  equitable 
powers  of  the  court." 

An  Allegation  that  the  debtor  had 
no  property  subject  to  execution  is  not 
a  sufficient  compliance  with  the  re- 
quirement that  there  must  be  an  ex- 
ecution and  a  return  nulla  bona.  D.  C. 
Shea  V.  Dulin,  3  McArthur  339.  111. 
Albright  V.  Herzog,  12  111.  App.  557. 
K.  I.— Stone  v.  Westcott,  IS  E.  I.  517, 
28  Atl.   662. 

Sufficient  Return. — See  the  following 
eases.  111. — Thompson  t\  Yates,  61  111. 
App.  262.  la.— Ticonic  Bank  v.  Har- 
vey, 16  Iowa  141.  Mich. — Williams  v. 
Hubbard,  1  Mich.  446.  Tenn.— House 
V.  Swanson,  7  Heisk.  32.  Wis. — Das- 
kam  V.  Neff,  79  Wis.  161,  47  N.  W. 
1132. 

Abandonment  of  Remedy. — In  Stan- 
ton r.  Catron,  8  A^.  M.  355,  45  Pac. 
884,  it  appeared  that  plaintiff  had  pur- 
sued his  remedy  "by  obtaining  the 
judgment  and  issuing  the  execution, 
making  the  levy  and  advertising  the 
property  for  sale,  but  at  this  latter 
point  the  complainant  seems  to  have 
abandoned  his  remedy,  turned  back  and 
given  up  the  pursuit  before  ascertain- 
ing what  could  be  accomplished  by  the 
sale  of  the  property  under  his  advertise- 
ment. This  shows  that  the  complain- 
ant has  not  exhausted  his  remedy  at 
law,  but  has  abandoned  it  before  ascer- 
taining what  could  be  accomplished 
under  it." 

Return  of  Execution.  —  A  creditor 's 
suit  cannot  be  maintained  where  it  ap- 
pears from  the  sheriff's  return  that  a 
levy  was  made  and  released  under  in- 
struction of  the  creditor's  attorney  and 
the  same  was  thereupon  returned  un- 
satisiied.  Buckeye  Engine  Co.  v.  Doray 
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Brew,  Co.,  47  Fed.  6.  See  also  the  fol- 
lowing cases:  111. — Stirlen  v.  Jewett, 
165  111.  410,  46  N.  E.  259  (where  re- 
turn was  made  at  request  of  judgment 
creditor);  Scheubert  v.  Honel,  152  111. 
313,  38  N.  E.  913  (where  execution  con- 
tained an  endorsement  by  the  attorney 
directing  the  sheriff  to  return  same 
nulla  bona  forthwith);  Hartley  v.  At- 
kins, 64  111.  App.  502  (where  attorney 
instructed  sheriff  to  return  execution). 
But  see,  Howe  v.  Babcock,  72  111.  App. 
68;  Pecos  Irrig.  &  Imp.  Co.  V.  Olson, 
63  111.  App.  313;  Illinois  Malleable  Iron 
Co.  V.  Graham,  55  111.  App.  266,  that 
a  request  to  return  is  not  a  bar  to 
the  action  where  sheriff'  makes  personal 
demand  on  debtor  and  demand  is  re- 
fused and  sheriff  is  unable  to  find  any 
propertv  to  levy  on.  la. — Baxter  V. 
Pritchard,  113  Iowa  422,  85  N.  W. 
633.  Ky.— Johnson  v.  Elkins,  90  Ky. 
163,  13  S.  W.  448,  8  L.  E.  A.  552,  re- 
turn by  coroner  of  an  execution  not 
directed  to  him.  N.  M. — Albright  V. 
Texas,  S.  F.  &  N.  E.  Co.,  8  N.  M. 
422,  46  Pac.  448.  N.  C. — Canaday  v. 
Nuttall,  37  N.  C.  265. 

Omission  in  Statute  as  Modification 
of  Rule. — Where  upon  a  revision  of 
the  statutes  an  equitable  remedy  pro- 
vided for  in  an  earlier  statute  is  re- 
tained but  in  the  revision  no  mention 
is  made  of  the  necessity  for  the  issu- 
ance and  return  of  execution  as  a  con- 
dition precedent,  which  provision  was 
contained  in  the  earlier  statute,  it  is 
not  to  be  presumed  that  by  such  omis- 
sion the  legislature  thereby  intended 
to  abrogate  or  modify  an  established 
rule  of  equity  requiring  the  issuance 
and  return  of  execution  as  prerequi- 
sites,     Taylor    v.    Bowker,    111    U.    S. 

110,  4  Sup.  Ct.  397,  28  L.  ed.  368. 
Return    Prior    to    Return    Day. — In 

many  states  the  statutes  fix  the  time 
within  which  the  execution  is  to  be 
returned,  the  day  on  which  such  time 
expires  being  frequently  referred  to 
as  the  return  day.  The  return  prior  to 
such  day  has  been  held  to  have  no 
effect  on  the  right  of  a  creditor  to 
immediately  institute  his  action  in 
equity.  U.  S. — Suydam  v.  Beals,  4  Mc- 
Lean 12,  23  Fed.  Cas.  No.  13,653;  Bas- 
sett  t\  Orr,  7  Biss.  296,  2  Fed.  Cas. 
No.  1,095.  D.  C— Barth  v.  Heider,  7 
D.  C.  71.     111.— Bowen  v.  Parkhurst,  24 

111.  257;  Young  V.  Clapp,  40  111.  App. 
312,  affirmed,  147  111.  176,  32  N.  E. 
187,  35  N.  E.  372.  Ky.— Dana  v.  Banks, 
6   J.   J.   Marsh.   219.     Miss.— Ward   v. 
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or  that  such  execution  has  been  returned  partially  satisfied.-^ 
b.  When  Execution  Unnecessary.  —  An  execution  has  been  held 
to  be  unnecessary  where  by  statute-  the  judgment  itself  is  a  lien,-* 
or  where  the  property  is  of  such  a  nature  (such  as  choses  in  action) 
that  an  execution  would  be  of  no  effect,-^'  or  where  the  debtor  is  a 
non-resident  of  the  state  and  has  no  attachable  property  in  the 
state.^^  In  jurisdictions  w'here  the*  judgment  itself  is  a  lien  on  real 
estate,  it  has  been  held  an  execution  need  not  issue." 


Whitfield,  64  Miss.  754,  2  So.  493.  I 
N.  Y.— Renaud  v.  O'Brien,  3o  N.  Y.  99; 
Rider  v.  Mason,  4  Sandf.  Ch.  351;  Field 
V.  Chapman,  15  Abb.  Pr.  434,  444. 
N.  C— Whitehead  v.  Hellen,  74  N.  C. 
679.  Wis. — Davelaar  v.  Blue  Mound 
Invest.  Co.,  110  Wis.  470,  86  N.  E. 
185. 

In  Knauth  v.  Bassctt,  34  Barb. 
(N.  Y.)  31,  40,  it  is  held  that  a  re- 
turn prior  to  the  expiration  of  sixty 
days  is  not  a  bar  to  the  action  and 
refers  to  the  fact  that  the  early  New 
York  cases  to  the  contrary  were  not 
applicable  to  the  present  system  and 
were  based  on  a  rule  of  the  former 
chancery  court.  In  Forbes  v.  W^aller, 
25  N.  Y.  430,  the  court  said  it  would 
not   consider  the  question. 

There  is,  however,  authority  to  the 
contrarv.  Stafford  r.  Hulbert,  Harr. 
Ch.  (Mich.)  435;  Thayer  v.  Swift, 
Harr.  Ch.  (Mich.)  430;  Steward  v. 
Stevens,  Harr.  Ch.  (Mich.)  169;  Beach 
f.  White,  Walk.  Ch.  (Mich.)  495;  Smith 
V.  Thompson,  Walk.  Ch.  (Mich.)  1.  But 
in  Williams  v.  Hubbard,  1  Mich.  446; 
a  return  a  day  too  soon  was  held  not 
to  bar  an  action,  and  under  the  later 
Michigan  statute  (How.  St.  7664a)  ex- 
ecutions may  be  made  returnable  not 
less  than  twenty  nor  more  than  ninety 
days  from  their  issuance.  It  is  held 
that  a  return  in  less  than  twenty  days 
is  not  sufficient.  First  Nat.  Bank  f. 
Dwight,   83   Mich.   189,   47   N.   W.   111. 

Nor  does  a  return  after  the  return 
day  affect  the  right  to  institute  a 
creditor's  suit.  Piatt  v.  Cadwell,  9 
Paige   (X.  Y.)  386. 

Collusive  Return, — If  return  be  fraud- 
ulent or  collusive,  remedies  are  not  ex- 
hausted. Forbes  v.  Waller,  25  N.  Y. 
430. 

A  demand  on  the  debtor  to  pay  the 
execution  is  unnecessary.  Reinhardt  r. 
Kennedy,  106  111.  App.  96;  Thompson 
V.    Marsh,    61    111.    App.    269. 

Compare  Metz  v.  McAvoy  Brew.  Co., 


98  111.  App.  584,  where  it  is  intimated 
a  demand  was  necessary. 

Execution* After  Assignment  of  Judg- 
ment.—Where  before  the  assignment 
of  the  judgment  an  execution  is  re- 
turned nulla  bona,  an  assignee  of  the 
judgment  may  institute  a  creditor's 
suit  without  first  issuing  an  execution 
in  his  own  name.  111. — Dimond  i'. 
Rogers,  203  111.  464,  67  N.  E.  968. 
Mich. — Rankin  v.  Rothschild,  78  Mich. 
10,  43  N.  W.  1077.  N.  Y.— Gleason 
V.  Gage,  7  Paige  121  (in  which  Wake- 
man  r.  Russel,  1  Edw.  Ch.  509  is  ex- 
plained); Strange  f.  Longley,  3  Barb. 
Ch.  650. 

23.  Ala. — Turrentine  r.  Koopman, 
124  Ala.  211,  27  So.  522.  Colo.— Burd- 
sall  V.  Waggoner,  4  Colo.  256.  111. 
Alexander  v.  Tams,  13  111.  221,  the 
statute  permitting  the  action  when  the 
execution  is  returned  wholly  or  partly 
unsatisfied.  Ky. — Weatherford  v.  My- 
ers, 2  Duv.  91.  N.  Y.— Adsit  t".  Butler, 
87  N.  Y.  585. 

24.  Lazarus  Jewelry  Co.  v.  Stein- 
hardt,  112  Fed.  614,  50  C.  C.  A.  393. 
See  also  Rose  r.  Lloyd,  1  Clark  (Pa.) 
309,  as  to  when  execution  is  not  neces- 
sary. 

25.  Vandeveer  v.  Stryker,  8  N.  J. 
Eq.  175  (where  it  was  sought  to  sub- 
ject an  equitable  interest  of  the  de- 
fendant's in  real  estate  to  the  judg- 
ment); Brown  v.  Long,  36  N.  C.  190, 
36  Am.  Dec.  43. 

26.  Weaver  r.  Cressman,  21  Neb. 
675,  33  N.  W.  478. 

27.  Me. — Baxter  v.  Moses,  77  Me. 
4-65,  1  Atl.  350,  52  Am.  Rep.  783; 
Howe  v.  Whitney,  66  Me.  17;  Griffin 
V.  Nitcher,  57  Me.  270.  Miss. — Brown 
r.  Bank  of  Mississippi,  31  Miss.  454. 
N.  H.— Tappan  v.  Evans,  11  N.  H. 
311.  N.  Y.— Adsit  v.  Butler,  87  N.  Y. 
585;  Adee  r.  Bigler,  81  N.  Y.  349. 
E.   I.— Smith   V.    Millett,    12    R.    I.    59. 

In  Baxter  v.  Moses,  77  Me.  465,  475, 
1  Atl.  350,  52  Am.  Rep.  783,  the  court 
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6.  When  Liability  Joint.  —  If  there  be  a  joint  liability  a  cred- 
itor's suit  cannot  be  maintained  until  the  creditor  has  exhausted 
his  legal  remedies  against  all  joint  debtors.-* 

7.  When  General  Creditors  Join  With  Judgment  Creditor. 
General  creditors  may  join  with  a  judgment  creditor  as  i)laintiiTs  in 
the  prosecution  of  the  action,  without  first  obtaining  a  judgment.^" 

8.  Action  Against  Dissolved  Corporation.  —  The  remedies  at  law 
hereinbefore  spoken  of  need  not  ])e  invoked  r.s  a  condition  precedent 
where  a  corporation  has  been  dissolved  or  disincorporated,  or  has 
ceased  to  do  business.-^" 

9.  When  Court  Has  Legal  and  Equitable  Jurisdiction.  —  In  some 
of  the  jurisdictions  wliere  both  law  and  equity  are  administered  by 
the  one  court,  it  is  held  that  these  preliminary  requisites  are  un- 
necessary, as  judgment  for  the  debt  and  the  necessary  equitable  aid 
to  obtain  payment  out  of  the  debtor's  property  can  be  had  in  the 
original  action."^ 

10.  Nature  of  Judgment.  —  a.     Domestic  Judgment.  —  The  judg- 


in  referring  to  the  statement  of  the 
general  rule  stated  in  the  text,  cites 
Pomeroy's  Eq.  Jur.  §1415,  wherein 
that  author  refers  to  the  uniformitj^  of 
the  rule,  but  points  out  tliat  there 
is  some  conflict  as  to  wliat  steps  must 
be  taken  towards  enforcing  or  per- 
fecting the  judgment  before  he  is  en- 
titled to  institute  this  suit,  which  that 
author  explains  as  follows:  "Much  of 
the  conflict  doubtless  results  from  the 
effect  judgments  and  writs  of  execu- 
tion have  in  different  states.  The  rule 
seems  to  be  sustained  by  the  weight 
of  authority  that  before  a  creditor's 
suit  can  be  brought  to  reach  choses 
in  action  and  i')ersonal  property  in 
such  a  shape  or  form  or  under  such 
conditions  that  no  levy  can  be  made 
at  law,  execution  must  have  been  is- 
sued and  a  return  of  nulla  bona 
made," 

28.  Cal. — Lupton  r.  Lupton,  3  Cal. 
120.  Ind.— Kyle  v.  Frost,  29  Ind.  382; 
Wilson  V.  Dale,  5  Ind.  163.  Ky,— Proc- 
tor V.  Bell's  Admr.,  97  Ky.  98,  30 
S.  W.  15.  N.  Y.— Howard  r.  Sheldon, 
11  Paige  558;  Voorhees  r.  Howard,  4 
Abb.  App.  Dec.  503;  Field  v.  Hunt, 
22  How.  Pr.  329,  13  Abb.  Pr.  320. 

If  there  is  any  excuse  for  not  pro- 
ceeding to  final  execution  against  one 
or  more  joint  debtors,  as  that  he  is 
out  of  the  jurisdiction,  a  bankrupt,  a 
surety,  or  the  like,  the  facts  relied  on 
should  be  stated  in  the  complaint  in 
the    equitable    action.      Field    v.    Hunt, 
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22  How.   Pr.   (X.  Y.)    329,   13   Abb.   Pr. 
320. 

When  Corporation  a  Joint  Debtor. 
Where  a  judgment  is  recovered  against 
joint  debtors  one  of  which  is  a  cor- 
poration, and  an  execution  thereon  is 
returned  unsatisfied,  an  action  on  the 
judgment  may  be  instituted  without  ref- 
erence to  execution  against  the  other 
debtor,  under  a  statute  which  provides 
"that  when  a  judgment  has  been  ob- 
tained against  a  corporation  and  an 
execution  issued  thereon  has  been  re- 
turned unsatisfied,  then  the  judgment 
creditor  may  proceed  to  sequestrate 
the  stock,  property  and  effects  of  such 
corporation,  and  the  court  may  appoint 
a  receiver  of  the  same."  Davelaar  v. 
Blue  Mount  Invest.  Co.,  110  Wis.  470, 
86  N.  W.  185. 

29.  Mo. — A.  G.  Edwards  &  Son 
Brokerage  Co.  v.  Eosenheim,  74  Mo. 
App.  621;  Carp  r.  Chiplev,  73  Mo. 
App.  22.  N.  C— Tabb  v.  Williams,  57 
X.  C.  352.  S.  C— State  r.  Foot,  27 
S.  C.  340,  3  S.  E.  546.  Utah.— Enright 
i:   Grant,  5  Utah  334,  15  Pac.  268. 

30.  Pullman  r.  Stebbins,  51  Fed.  10 
(But  see  Walser  r.  Seligman,  13  Fed. 
415,  21  Blatchf.  130);  Nunnally  V. 
Strauss,  94  Va.  255,  26  S.  E.  580. 

31.  Huntington  t\  Jones,  72  Conn. 
45,  43  Atl.  564;  Vail  v.  Hammond,  60 
Conn.  374,  22  Atl.  954,  25  Am.  St. 
Eep.  330.  See  also  De  Lacy  v.  Hurst, 
83  Ga.  223,  9  S.  E.  1052,  which  was 
an  action  to  set  aside  a  fraudulent 
couvevance. 
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ment  in  order  to  be  the  basis  of  a  creditor's  suit  must  have  been 
obtained  within  the  jurisdiction  where  the  creditor's  suit  is  brought, 
unless  otherwise  provided  by  statute,-^-  or  unless  facts  be  alleged 
showing  that  it  is  impossible  to  obtain  such  judgment.^^ 

b.  Federal  Court  Judgments.  —  An  action  in  the  nature  of  a 
creditor's  bill  may  be  maintained  in  a  state  court  upon  a  judgment 
rendered  by  a  federal  court.''*     In  some  jurisdictions  the  courts  take 


32.  National  Tube  Wks.  r.  Ballou, 
146  U.  S.  517,  13  Sup.  Ct.  165,  36 
L.  ed.  1070,  in  Tvhich  it  was  held  that 
where  a  judgment  was  obtained  in  Con- 
necticut an  action  could  not  be  brought 
thereon  in  the  United  States  Circuit 
Court  for  the  Southern  District  of  New 
York,  it  being  necessary  to  base  the 
action  on  a  New  York  judgment. 

In  First  Nat.  Bank  v.  Steinway,  77 
Fed.  661,  it  was  held  that  an  action 
might  be  maintained  in  the  fe<leral 
court  for  the  Western  District  of  Penn- 
sylvania on  a  judgment  recovered  in 
the  court  of  common  pleas  No.  2  of 
Allegheny  County,  Pennsylvania.  See 
also  Vandeveer  r.  Stryker,  8  N.  J. 
Eq.   173. 

In  United  States  v.  Ingate,  48  Fed. 
251,  it  was  held  that  a  creditor's  suit 
could  not  be  maintained  in  the  federal 
court  in  the  Southern  District  of  Ala- 
bama on  a  judgment  rendered  in  the 
district  court  for  the  Northern  District 
of  Mississippi.  See  also  Union  Trust 
Co.  r.  Boker,  89  Fed.  6;  Walser  r.  Se- 
ligman,  13  Fed.  41.5,  21  Biatchf.  130 
(where  the  United  States  Circuit  Court 
for  the  Southern  District  of  New  York 
refused  to  permit  an  action  in  that 
court  on  a  .iudgment  recovered  in  Mis- 
souri); Clallin  r.  McDermott.  12  Fed. 
375,  20  Biatchf.  522  (where  the  United 
States  Circuit  Court  in  New  York  re 
fused  to  entertain  an  action  based  on 
a  judgment  recovered  in  California). 

Compare  Handler  r.  Stutz,  139  U.  S. 
417,  11  Sup.  Ct.  .530,  35  L.  ed.  227 
(holding  that  a  creditor's  suit  is  main- 
tainable in  the  federal  court  in  Ten- 
nessee on  a  judgment  rendered  in  the 
state  courts  of  Kentucky.  This  case 
is  followed  in  Merchants'  Nat.  Bank 
r.  Chattanooga  Constr.  Co.,  53  Fed. 
314);  Stutz  r.  Handley,  41  Fed.  537. 
See  also  Buckeve  Engine  Co.  r.  Dorau 
Brew.  Co.,  47  Fed.  6  (holding  that 
an  action  may  be  maintained  in  fed- 
eral courts  in  Washington  on  a  judg- 
ment   rendered    bv    the    courts    of   that 


state);  Wilkinson  r.  Yale,  6  McLean 
16,  29  Fed.   Cas.  No.  17,678. 

Necessity  for  Domestic  Judgment. 
Action  cannot  be  brought  on  a  judg- 
ment rendered  in  anothier  state  until 
judgment  is  recovered  in  the  state 
where  the  action  is  brought.  Fla. — Car- 
ter r.  Bennett,  6  Fla.  214.  la.— Buch- 
anan f.  Marsh,  17  Iowa  494.  Miss. 
Earned  r.  Harris,  11  Smed.  &  M.  360. 
Neb.— First  Nat.  Bank  r.  Sloman,  42 
Neb.  350,  60  N.  W,  5S9,  47  Am.  St. 
Rep.  707;  Weaver  r.  Grossman,  21  Neb. 
675,  33  N.  W.  478.  N.  J.— Davis  v. 
Dean,  26  N.  J.  Eq.  436.  N.  C— Mc- 
Lure  r.  Benceni.  37  N.  C.  513,  40  Am. 
Dec.  437.  Tenn. — Broughton  v.  Slush- 
er,  2  Tenn.  Ch.  App.  305. 

Following  the  rule  that  the  creditor 
must  have  judgment  that  is  a  lien 
on  real  estate,  these  proceedings  can- 
not be  based  upon  a  foreign  judgment 
until  by  some  proper  proceeding  the 
creditor  reinstate  his  lien.  Peterson 
r.  Gittings,  107  Iowa  306,  77  N.  W. 
1056;  Importers,  etc.,  Nat.  Bank  v. 
Quackenbush,  143  N.  Y.  567,  38  N.  E. 
728. 

33.  National  Tube  Wks.  r.  Ballou, 
146  U.  S.  517,  13  Sup.  Ct.  165,  36  L. 
ed.  1070. 

34.  U.  S.— Feidler  r.  Bartteson,  161 
Fed.  30,  88  C  C.  A.  194;  Alkire  Gro- 
cery Co.  r.  Richesin,  91  Fed.  79.  Ala. 
Brown  r.  Bates,  10  Ala.  432.  la.— Peter- 
son V.  Gittings,  107  Iowa  306,  77  N.  W. 
1056.  Kan,— Chicago  &.  A.  Bridge  Co. 
r.  Fowler.  55  Kan.  17,  39  Pac.  727. 
Miss.- Bullitt  r.  Tavlor.  34  Miss.  70S, 
743.  Neb.— First  Nat.  Bank  v.  Slo- 
man, 42  Neb.  350,  60  N.  W.  589.  N.  J. 
Vanderveer  v.  Stryker,  8  N.  J.  Eq.  175. 
Wis. — Ballin  r.  Merchants'  Exch.  Bank, 
78  Wis.  404,  47  N.  W.  516,  10  L.  R.  A. 
742.  where  the  judgment  was  obtained 
in  a  federal  court  in  Wisconsin.  And 
see    Burt    r.    Arnold,    50   Mo.     App.     8. 

The  case?  holding  the  affirmative  of 
the  proposition  do  so  on  three  grounds: 
(1)    That    a    judgment    of    the    federal 
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a  contrary  view  and  hold  that  an  action  cannot  be  maintained  on 
such  judgment.^"' 

c.  Judgment  of  Court  Not  of  Record.  —  Ordinarily  this  action 
cannot  be  sustained  on  a  judgment  rendered  by  a  justice  of  the 
peace  which  has  not  been  docketed  in  the  county  clerk's  office  or  with 
such  other  officer  as  may  be  designated  by  statute,  as  such  judg- 
ment does  not  become  a  lien  on  real  estate  until  so  docketed,  and 
until  so  filed  and  docketed  the  creditor  has  not  complied  with  the 
rule  requiring  him  to  first  exhaust  his  legal  remedies."'^     But  wlien  so 


court  sitting  within  the  state  in  which 
the  action  of  the  state  court  is  in- 
voked is  a  lien  upon  the  real  estate 
sought  to  be  reached  by  the  creditor's 
bill;  (2)  that  judgments  rendered  by 
federal  courts  are  treated  as  domestic 
judgments  at  least  within  the  bound- 
aries of  the  state  in  which  the  judg- 
ments are  rendered;  (3)  that  plaintiffs 
in  these  judgments  are  entitled  to  the 
same  remedies  by  attachment,  execu- 
tion or  other  means  as  plaintiff's  in 
judgments  rendered  by  state  courts. 
Peterson  v.  Gittings,  107  Iowa  306,  77 
N.  W.  1056. 

35.  111.— Ladd  v.  Judson,  174  HI. 
344,  51  N.  E.  838,  66  Am.  St.  Eep.  267; 
Winslow  V.  Leland,  128  111.  304,  21 
N.  E.  588;  Steere  v.  Hoagland,  39  111. 
264.  See  cases  in  Wait  on  I'raudulent 
Conveyances  (3rd  ed.)  §78.  Compare 
Dilworth  r.  Curts,  139  111.  508,  29  N.  E. 
861,  holding  that  this  matter  is  one 
of  evidence  and  not  of  jurisdiction. 
la. — Peterson  v.  Gittings,  107  Iowa 
306,  77  N.  W.  1056.  N.  Y.— Tarbell 
V.  Griggs,  3  Paige  207  (the  Xew  York 
court  of  chancery  refused  jurisdiction 
where  the  judgment  was  rendered  in 
the  United  States  Circuit  Court  for 
the  Southern  District  of  New  York); 
Davis  V.  Bruns,  23  Hun  648. 

In  Patterson  v.  Lynde,  112  111.  196, 
a  judgment  was  recovered  in  Oregon  and 
an  action  thereon  brought  in  the  United 
States  Circuit  Court  for  the  Northern 
District  of  Illinois  and  judgment  re- 
covered. It  was  held  that  even  a 
"judgment  of  the  Circuit  Court  of 
the  United  States  cannot  thus  be  en- 
forced in  the  district  in  which  it  is 
obtained." 

36.  la. — ^Green  v.  Forney,  134  Iowa 
316,  111  N.  W.  976;  Drahos  v.  Kopesky, 
132  Iowa  497,  109  N.  W.  1021;  Peter- 
son V.  Gittings,  107  Iowa  306,  77  N.  W. 
1056.  Ky.— Behan  v.  Warfield,  90  Ky. 
151,  13  S.  W.  439;  Clements  V.  Waters, 
90    Ky.    96,    13    S.    W.    431;    Mansfield 
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V.  Wilkinson,  16  Kv.  L.  Eep.  276,  27 
S.  -W.  808.  N.  Y.— Cripi)en  v.  Hud- 
son, 13  N.  Y.  161;  Coe  r.  Whitbeck, 
11  Paige  42;  Dix  V.  Briggs,  9  Paige 
595;  Brinkerhoff  V.  Brown,  4  Johns. 
Ch.  671.  See  also  Wilson  v.  Dale,  5 
Ind.   163. 

In.  Iowa  "the  judgments  of  the 
superior  court  arc  to  be  treated  as 
judgments  of  the  district  court  only 
when  transcripts  thereof  are  filed  in 
the  district  court  of  the  county  in 
which  the  superior  court  has  jurisdic- 
tion." Thereafter  they  are  in  all  re- 
spects considered  as  judgments  of  that 
court.  Unless  this  is  done  the  judg- 
ments are  only  enforcible  against  per- 
sonal property,  and  no  creditor's  ac- 
tion involving  real  estate  can  be  predi- 
cated on  such  a  judgment  unless  it 
be  filed  in  the  district  court.  Drahos 
V.  Kopesky,  132  Iowa  497,  109  N.  W. 
1021.  See  also  Green  f.  Eorney,  134 
Iowa  316,  111  N.  W.  976,  where  on  the 
showing  made  it  was  held  no  creditor's 
bill   could  be   maintained. 

In  Peterson  v.  Gittings,  107  Iowa 
306,  77  N.  W.  1056,  the  original  pe- 
tition "recited  that  a  transcript  of 
the  superior  court  judgment  had  been 
filed  in  the  office  of  the  clerk  of  the 
district  court,  and  that  the  same  was 
of  record  in  Judgment  Docket  14,  p. 
87  of  the  district  court  records.  In 
response  to  a  demurrer,  which  was  con- 
fessed, plaintiff  filed,  as  an  amendment 
to  her  petition,  a  certified  transcript 
of  the  judgment  rendered  by  the  su- 
perior court."  There  was  no  evidence 
that  this  transcript  had  ever  been  filed 
except  as  an  amendment  to  the  peti- 
tion, and  no  showing  that  a  memoran- 
dum thereof  was  ever  entered  upon 
the  judgment  docket  of  the  district 
court.  It  was  held  that  the  statute  had 
not  been  complied  with  as  the  judg- 
ment did  not  become  a  judgment  of 
the  district  court  until  it  was  filed 
with    the    clerk    of    that    court,    and    a 
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docketed  the  creditor  becomes  as  much  entitled  to  the  aid  of  a  court 
of  equity  as  though  the  judgment  was  originally  recovered  in  a  court  of 
record.^^ 

11.  Filing"  Supplemental  Bill  Alleging  Jurisdictional  Facts. 
That  tlie  phiintilif  in  a  creditor's  suit  has  obtained  a  judgment,  is- 
sued execution  thereon,  and  that  such  execution  has  been  returned 
no  property,  have  been  held  to  be  jurisdictional  requirements,  the 
lack  of  which  cannot  be  cured  by  the  filing  of  a  supplemental  bill, 
there  being  nothing  on  which  a  supplemental  bill  can  be  based.^^ 
Nor  will  the  filing  of  a  supplemental  pleading  confer  jurisdiction, 
where  the  judgment  on  which  the  creditor's  suit  was  brought  was 
set  aside  after  the  commencement   of  the  creditor's  suit."'** 

B.  Substitute  Remedies.  —  1.  Supplementary  Proceedings. — 
In  a  number  of  jurisdictions  in  which  by  statute  there  is  provision 
for  supplementary  proceedings,  it  is  held  that  where  there  are  such 
statutory  proceedings  they  must  be  pursued,-"^  those  proceedings 
being  intended  as  a  substitute  for  the  creditor's  bill  as  formerly  used 
in  chancery. ^^     In  most  of  the  jurisdictions,  however,  the  courts  do 


memoraiulum  entered  on  his  judgment 
docket  noting  the  time  of  filing  there- 
of. 

Personal  Property. — Falker  v.  Line- 
han,  SS  Iowa  ti-H,  fjo  N.  W.  503  (re- 
lating to  personal  property);  Bailey  r. 
Burton.  8  Wend.  (N.  Y.)  339  (the 
creditor's  bill  related  to  personal  prop- 
erty which  had  been  taken  under  ex- 
ecution issued  by  a  justice  and  upon 
which  there  was  a  lien  by  reason  of 
the  levy).  The  above  cases  are  fre- 
quently cited  against  the  proposition 
stated"  in  the  text,  but  for  the  rea- 
sons  statod   arc   not    applicable. 

Improper  Docketing.  — Where  a  judg- 
ment was  obtained  in  a  superior  court 
and  a  transcript  thereof  was  filed  with 
the  clerk  of  the  district  court  of 
another  county,  it  was  held  insuflB- 
cient  and  that  the  transcript  should 
have  been  filed  with  the  clerk  of  the 
district  court  of  the  county  where  the 
judgment  was  rendered.  Drahos  v. 
kopeskv,  132  Iowa  497,  109  N.  W. 
1021. 

37.  m.— Ballentine  r.  Beall,  4  HI. 
204.  la. — Peterson  r.  Gittings,  107 
Towa  306,  77  N.  W.  1056.  Ky.— Xew- 
digate  v.  .Jacobs,  9  Dana  13;  Heiatt  v. 
Barnes,  5  Dana  220;  Weatherford  t". 
Myers.  2  Duv.  91. 

38.  Brown  v.  Bank  of  Mississippi, 
31    ^Nfiss.   454. 

The  Iowa  statutes  (Code  §§2969, 
3150,  3151)  provide  that  after  judg- 
ment  proceedings    may   be   brought   to 


subject  property  of  the  defendant  to  the 
judgment,  and  in  such  case  a  lien  is 
created  on  any  property  of  a  defendant 
held  by  any  third  person,  described  in 
the  petition,  the  lien  to  date  from  the 
time  the  third  person  is  served  with  no- 
tice and  a  copy  of  the  petition.  Under 
this  statute  an  action  cannot  be 
brought  before  judgment  is  obtained, 
though  in  said  action  a  notice  as  above 
set  forth  is  served  on  the  third  party, 
nor  will  a  supplemental  petition  filed 
after  judgment  is  obtained  create  such 
a  lien,  though  the  third  party  appear. 
Ware  r.  Delahaye,  95  Iowa  667,  64 
N.  W.  640. 

39.  Butchers'  &  Drovers'  Bank  v. 
Willis,  1  Edw.  Ch.  (N.  Y.)  G45. 

40.  Herrlich  v.  Kaufmann,  99  Cal. 
271,  33  Pac.  857;  Taylor  v.  Persse,  15 
How.  Pr.   (N.  Y.)   417. 

41.  Cal. — Nordstrom  r.  Corona  City 
Water  Co.,  155  Cal.  206,  100  Pac.  242; 
Matteson  Mfg.  Co.  r.  Conlej',  144  Cal. 
483,  77  Pac.  1042;  Herrlich  V.  Kauf- 
mann, 99  Cal.  271,  33  Pac.  857;  High 
r.  Bank  of  Commerce,  95  Cal.  386,  30 
Pac.  .556,  29  Am.  St.  Rep.  121;  Habe- 
nicht  r.  Lissak,  78  Cal.  351,  20  Pac. 
874.  12  Am.  St.  T?ep.  63;  Pacific  Bank 
r.  Pobinson.  57  Cal.  520.  40  Am.  Rep. 
120;  McKenzie  r.  Hill,  9  Cal.  App.  78, 
98  Pac.  55.  N.  Y. — Importers'  &  Trad- 
ers' Nat.  Bank  v.  Quackenbush,  143 
N.  Y.  567.  3S  N.  E.  728;  Lynch  r. 
Johnson,  48  N.  Y.  27.  N.  C— Coates 
V.  Wilkes,  92  N.  C.  376;  Rand  v.  Rand, 
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not  go  to  the  length  of  asserting  that  a  creditor's  bill  cannot  be  sus- 
tained therein  under  any  circumstances,  and  admit  that  where  the 
statutory  proceeding  would  not  afford  adequate  relief,  it  is  still  proper 
to  pursue  this  remedy/- 

2,  Writ  of  Garnishment.  —  The  writ  of  garnishment  has  also  been 
held  to  be  in  the  nature  of  a  substitute  for  a  creditor's  bill.'- 

3,  Writ  of  Attachment.  —  The  remedy  of  foreign  attachment 
under  the  Maine  statute,  does  not  exclude  a  resort  to  a  creditor's  suit/* 

C,  Raising  Objection  of  Failure  To  Exhaust  Legal  Remedies. 
The  objection  that  plaintiff  has  failed  to  exhaust  his  legal  remedies 
before  instituting  his  action  may  be  taken  by  demurrer.*^  And  while 
under  some  circumstances  it  may  be  sufficient  to  take  the* objection 
that  the  plaintiff  has  not  exhausted  his  legal  remedies  in  the  answer, 
and  a  failure  to  do  so  is  a  waiver  thereof,**''  it  is,  however,  held 
that  such  objection  should  be  specially  called  to  the  attention  of 
the  court  at  the  very  outset  by  a  motion  or  proceeding  to  dismiss  the 
bill,  and  not  merely  by  a  statement  thereof  in  the  answer,*^  and 
that  if  the  party  whose  duty  it  is  to  call  the  court's  attention  thereto, 


78  N.  C.  12.  N.  D.— Merchants'  Nat. 
Bank  v.  Braithwaite,  7  N.  D.  358,  75 
N.  W.  244.  Wis.— Smith  r.  Weeks,  60 
Wis.  94,  18  N.  W.  778;  Clark  r.  Ber- 
genthal,  52  Wis.  103,  8  N.  W.  865. 

In  Colorado  it  has  been  held  that 
this  is  now  the  exclusive  remedy,  the 
legislature  having  repealed  the  pro- 
vision as  to  creditors'  bills  upon  the 
adoption  of,  the  Code,  nor  can  it  be 
pursued  as  a  common  law  remedy. 
Hexter  v.  Clifford,  5  Colo.  168. 

In  Indiana  it  is  said  that  while  these 
proceedings  may  in  a  measure  be  a 
substitute  for  a  creditors'  bill,  so  ex- 
traordinary and  summary  a  remedy 
should  be  confined  to  cases  clearly  with- 
in the  provisiou-s  of  the  statute.  Burt 
f.  Hoettinger,  28  Ind.  214.  See  also 
Cushman  r.  Gephart,  97  Ind.  46. 

In  New  York  "the  provisions  of  the 
Code  relating  to  proceedings  supple- 
mentary to  execution  furnish  a  substi- 
tute for  the  creditor's  bill  as  formerly 
used,  and  the  service  of  the  order 
under  those  provisions  takes  the  place 
of  the  commencement  of  a  suit  under 
'the  old  system."  Reynolds  V.  Aetna 
Life  Ins.  Co.,  160  N. 'Y.  635,  648,  55 
N.  E.  305. 

In  Wisconsin  it  was  held  in  Sevmour 
t\  Briggs,  11  Wis.  196,  and  Graham  v. 
La  Crosse  &  M.  R.  R.  Co.,  10  Wis. 
459,  that  the  statute  had  abrogated 
this  remedy,  but  they  were  restored 
by   the   Laws   of    1860,   eh.    303.      Wil- 

Vol.  VI 


liams   c.   Sexton,   19   Wis.   42;   Winslow 
V,  Dousman,   18   Wis.  456. 

42.  Phillips  V.  Price,  153  Cal.  146, 
94  Pac.  617;  Ilerrlich  v.  Kaufmann,  99 
Cal.  271,  276,  33  Pac.  857;  Swift  v. 
Arents,  4  Cal.  390;  Bennett  v.  McGuire, 
58  Barb.  (X.  Y.)  625;  Catlin  r.  Dough- 
ty, 12  How.  Pr.  (N.  Y.)  457;  Goodyear 
V.  Betts,  7  How.  Pr.  (X.  Y.)  187; 
Gavazzi  v.  Dryfoos,  47  Misc.  15,  95 
N.  Y.  Supp.  199.  See  also  Wahlheimer 
r.  Truslow,  106  App.  Div.  73,  94  X.  Y. 
Supp.  137. 

Supplementary  Proceedings.  —  It  is 
held  not  to  be  necessary  for  a  judg- 
ment creditor  to  resort  to  supplemen- 
tary proceedings  as  a  prerequisite  to 
the  institution  and  maintenance  of  an 
appropriate  suit  in  equity.  Wilson  v. 
Harris,  21  Mont.  374,  410,  .54  Pac.  46; 
Hulley  r.  Chedic,  22  Xev.  127,  36  Pac. 
783. 

43.  La  Crosse  Xat.  Bank  v.  Wilson, 
74  Wis.  391,  399,  43   X.  W.   153. 

44.  Baxter  v.  Moses,  77  Me.  465,  1 
Atl.  350. 

45.  Phillips  f.  Price,  153  Cal.  146, 
94   Pac.    617. 

46.  Dodge  v.  Wright,  48  111.  382; 
Stout  V.  Cook,  41  111.  448;  Johnson  v. 
Miller,  50  III.  App.   60,  73. 

As  to  waiver,  see  Hollins  i\  Brier- 
field  C.  &  L  Co.,  150  U.  S.  371,  380, 
14  Sup.  Ct.  127,  37  L.  ed.  1113. 

47.  .Tohnson  f.  Miller,  50  111.  App. 
60,    73. 
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fails  so  to  do,  all  costs  made  subsequent  to  the  time  when  a  motion 
to  dismiss  might  have  been  made  will  be  imposed  on  him."** 

D.  When  Resort  to  Legal,  Remedy  Unnecessary.  —  When  the 
creditor's  claim  is  one  which  in  the  first  instance  requires  the  aid 
of  a  court  of  equity,  it  is  not  necessary  that  such  claim  be  first  es- 
tablished in  a  court  of  law.*^ 

III.  PARTIES. — A.  Generally.  —  As  a  creditor's  suit  is,  in 
its  nature,  equitable,  it  is  essential  that  all  persons  interested  in 
the  subject  of  the  action  or  whose  equitable  or  legal  title  would  be 
affected,  be  made  parties  to  the  suit.^° 


48.  Johnson  i.  Miller,  50  111.  App. 
60,   73. 

49.  U.  S.— Russell  v.  Clark,  7  Crancli 
69,  3  L.  ed.  271.  Ind.— O'Brien  r. 
Coulter,  2  Blackf.  42 L  Pa.— Mifflin 
€o.  Nat.  Bank  v.  Fourth  Street  Nat. 
Bank,  22  Pa.  Co.  Ct.  495.  And  see 
Kent  v.  Curtis,  4  Mo.  App.  121. 

That  the  debtor  owes  for  goods  sold 
and  delivered  is  not  such  a  case.  De- 
troit Copper  &  B.  Rolling  Mills  r.  Led- 
widge,   162   111.   305,  44  N.   E.   751. 

It  has  never  been  decided  in  Illinois 
"that  the  mere  fact  that  assets  of  a 
debtor  out  of  which  satisfaction  is 
sought  can  only  be  reached  through  a 
court  of  equity,  will  give  that  court 
.iurisdictiou  in  the  absence  of  a  judg- 
iiieut  at  law,  and  the  uniform  holding 
tiiat  .  .  .  such  a  judgment  must 
be  averred  and  proved  is  irreconcilaVjle 
with  any  such  decision.  If  a  case  can 
arise  in  which  relief  may  be  sought 
in  equity  in  the  first  instance,  it  must 
appear  thaf  the  complainant 's  demand 
is  of  such  an  equitable  character  that 
it  can  only  be  established  in  a  court 
of  chancery,  otherwise  the  right  of  the 
defendant  to  a  trial  by  jury  upon  a 
legal  claim  would  be  taken  away,  and 
the  reason  for  the  rule,  as  above 
stated,  destroved. "  Ladd  r.  Judson, 
174  111.  344,  51  N.  E.  838,  66  Am.  St. 
Rep.   267. 

50.  See  cases  generally  throughout 
this  subsection,  and  McGhee  r.  Im- 
porters, etc.,  Bank.  93  Ala.  192,  9  So. 
734;  State  r.  Superior  Court,  14  Wash. 
6S6,  4.0  Pac.  670. 

.\  creditor's  bill  should  be  brought 
on  behalf  of  the  plaintiff  and  all  other 
judgment  creditors  except  those  made 
defendant  and  should  make  formally 
defendants  in  the  suit  all  creditors 
who  have  obtained  Judgments  in  the 
court  of  record  in  the  counties  in 
which  the  debtor  owns  lands  which  are 


sought  to  be  subjected  to  the  payment 
of  their  judgments;  also  all  creditors 
who  have  obtained  judgments  in  courts 
of  record  in  the  counties  in  which  the 
debtor  owns  land;  also  all  creditors 
who  have  obtained  judgments  in  courts 
of  record  or  before  justices  in  any 
part  of  the  state  and  had  them  dock- 
eted on  the  judgment  lien  docket.  But 
when  some  judgment  creditors  shall 
have  been  omitted  as  a  formal  party 
defendant,  unless  objection  be  made 
specially  to  proceedings  in  the  cause 
until  such  party  is  made  a  formal  de- 
fendant the  court  would  not  record 
such  omission  as  a  ground  for  re- 
versing, if  the  bill  had  been  brought 
on  behalf  of  the  plaintiff  and  all  other 
judgment  creditors  as  such  omitted 
parties  defendants  would  be  regarded 
as  informal  parties  plaintiff.  Neely  v. 
Jones,  16  W.  Ya,  625,  37  Am.  Rep. 
794. 

Where  it  appears  that  there  was 
another  "surety  on  the  bond,  upon 
which  the  judgment  sought  to  be  en- 
forced by  the  complainant  was  recov- 
ered, and  that  a  separate  judgment  for 
the  debt  was  obtained  against  his  per- 
sonal representative  at  the  same  time 
that  the  judgment  against  the  prin- 
cipal and  the  other  sureties  was  re- 
covered," the  personal  representative 
and  the  widow  who  was  the  sole  legatee 
and  devisee  were  proper  and  necessary 
parties.  Wvtheville  Ice  Co.  v.  Frick, 
96  Va.   141.\30   S.   E.  491. 

Necessity  for  Eepresentation  of  In- 
fants.— See  Ewin  's  Admr.  v.  Fergu- 
son's   Admr.,  33   Hratt.    (Va.)   548. 

Where  a  tenant  in  possession  of  the 
land,  in  controversy  has  a  written  con- 
tract with  the  defendant  in  a  cred- 
itor's suit  of  date  prior  to  complain- 
ant's judgment  and  by  reason  of  which 
be  has  expended  money  and  labor  and 
assumed  liabilities  and  obligations  with 
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B.  Who  May  Maintain.  —  1.  In  General.  —  A  defendant  or  Ms 
trustee  to  whom  land  is  conveyed,  may  maintain  an  action  to  set 
aside  a  void  judgment  when  the  same  is  a  cloud  upon  the  title  to 
real  estate,^^  and  a  receiver  of  a  judgment  debtor  may  recover  usuri- 
ous premiums  paid  by  his  judgment  debtor.^- 

It  has  been  held  that  a  divorced  wife  may  maintain  an  action  in 
the  nature  of  a  creditor's  bill  to  have  a  fraudulent  sale  of  her  former 
husband's  property  set  aside  and  subject  the  same  to  the  payment 
of  her  alimony  as  adjudged  in  the  divorce  proceeding.^^ 

A  suit  does  not  abate  when  he  by  whom  it  was  commenced,  or  any- 
one who  has  afterwards  come  in  and  taken  the  position  of  a  plaintiff, 
dies,  if  there  be  at  any  time  any  other  unsatisfied  creditor  standing 
as  plaintiff,^^  but  such  a  bill  may  not  be  obtained  by  one  who  assails 
for  fraud  a  title  which  he  has  been  instrumental  in  establishing 
and   was   a   concurrent   participant   in  making.^^ 

2.  By  an  Assignee.  —  A  bill  in  the  nature  of  a  creditor's  bill 
may  be  filed  by  the  assignee  of  the  creditor  in  order  to  subject  the 
debtor's  property  to   the  payment  thereof, ^*^     And  in  one  jurisdic- 


other  parties  and,  so  far  as  it  ap- 
pears, the  court  in  making  its  decree 
ignored  liis  interest,  it  erred  without 
first  ascertaining  the  tenant's  rights 
and  providing  for  their  protection. 
Moore  v.  Bruce,  85  Va.  139,  7  S.  E. 
195. 

Against  Executors  and  Devisees.— A 
judgment  creditor  may  file  a  bill 
against  the  executors  and  devisees  of 
his  deceased  debtor  to  subject  real  es- 
tate to  the  payment  of  his  judgment 
without  first  pursuing  debtors  of  his 
debtor.  Suckley's  Admr  v.  Eotchford, 
12    Gratt.    (Va.)    60,   65   Am.   Dec.    240. 

"The  mere  arrangement  of  parties 
on  the  record  in  an  equity  case  in 
order  that  those  united  in  interest  may 
appear  as  plaintiffs,  and  those  adverse 
thereto  may  appear  as  defendants,  the 
former  standing  for  the  subject-mat- 
ter of  the  action  upon  sufficient  facts 
alleged,  pertains  to  mere  judicial  ad- 
ministration and  is  under  the  supreme 
control  of  the  court  within  the  bound- 
aries of  sound  judicial  discretion." 
Harrington  v.  Gilchrist,  121  Wis.  127, 
99  N.  W.  909. 

51.  Ambler  v.  Leach,  15  W.  Va. 
677. 

By  Trustee  To  Reach  Life  Insurance 
Policy  of  Former  Trustee.— "When  it  was 
alleged  that  one  of  the  defendants  was 
a  trustee  and  while  such  converted 
certain  moneys  belonging  to  the  trust 
estate  to  his  own  use  and  that  he  was 
removed    as   trustee,  and  the   plaintiff 
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in  this  creditor's  suit  was  appointed 
in  his  place  and  procured  a  judgment 
against  him  for  the  amount  converted 
and  had  an  execution  issued  and  re- 
turned therein;  that,  while  defendant 
was  trustee  and  insolvent,  his  wife 
procured  a  policy  of  insurance  upon 
his  life  payable  to  her  and  if  she  did 
not  survive,  then  to  her  children,  and 
if  none  survived  the  husband,  then 
to  his  administrators;  that  the  hus- 
band paid  all  the  premiums  wrong- 
fully and  in  fraud  of  creditors  and 
the  relief  prayed  for  is  that  the  plain- 
iff's  rights  and  interest-  as  a  judgment 
creditor  in  this  policy  be  ascertained 
and  declared,  the  husband,  the  wife, 
the  child,  and  the  insurance  company 
being  made  parties  defendant,  the 
court  held  that  although  the  husband 
still  lived,  the  court  had  the  "power 
upon  these  facts  to  adjust,  determine 
and  declare  the  rights  and  interests 
of  the  plaintiff,  as  a  judgment  cred- 
itor of  the  husband,  though  the  plaintiff 
may  not  be  able  to  realize  anything 
from  such  a  contract  until  it  has  ma- 
tured." Stokes  v.  Amerman,  121  N.  Y. 
337,  24  N.  E.  819. 

52.  Polcn   v.   Bushnell,    18    Abb.   Pr. 
(N.   Y.)    301. 

53.  Twell    V.    Twell,    6    Mont.    19,    9 
Pac.   537. 

54.  Austin     r.     Cochran,     3     Bland 
(Md.)   337. 

55.  Bunce  v.  Bailey,   39   Mich.   192. 

56.  iSee   cases   generally  throughout 
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tion  the  court  holds  that  an  assignor  would  not  be  able  to  sustain  a 
creditor's  suit  in  his  own  name  as  his  petition  would  be  entirely- 
adverse  to  the  claims  of  the  assignee.^^ 

Wliere  the  complainant  parts  with  his  interest  before  the  com- 
mencement of  the  creditor's  suit,  the  defendant  must  raise  the  ob- 
jection that  the  third  party  was  a  necessary  party  either  by  plea 
or  by  an  answer;  but  where  the  complainant  parts  with  his  inter- 
est subsequent  to  the  commencement  of  the  suit  the  defendant  may 
move  to  dismiss  unless  the  assignee  is  made  a  party.^^  Even  in  a 
jurisdiction  in  which  the  rule  is  followed  that  the  suit  should  be 
brought  in  the  name  of  the  assignor,  it  has  been  held  that  an  as- 
signee may  bring  it  in  his  own  name  when  the  assignor  is  dead  and 
his  administrator  is  in  another  state.^" 

C.  Parties  Plaintiff.  —  1.  Party  in  Interest.  —  The  real  party 
in  interest  is  the  proper  party  plaintiff  to  bring  a  creditor's  suit.^'* 


this    subsection    and   especially   Russell  j 
f.   Randolph,  26   Gratt.    (Va.)    705.  | 

A  bill  in  the  nature  of  a  creditor's  I 
bill  may  be  "filed  by  the  plaintiffs  I 
who  claim  that  they  have  acquired, 
by  successive  assignments  from  the 
original  creditors,  a  lien  upon  certain 
lands,  which  the  debtor  has  conveyed 
in  fraud  of  the  original  creditors," 
especially  when  "the  plaintiffs  have 
long  been  in  possession  of  the  land; 
that  the  records  of  the  case,  through 
which  the  original  purchaser  at  the 
execution  sale  claimed  to  have  ac- 
quired the  legal  title  to  the  lands, 
have  been  lost,  and  that  their  title 
though  perfectly  good  in  equity,  may 
be  technically  insufficient  at  law"  for 
relief  against  such  debts.  Wehrmau 
V.  Conklin,  155  U.  S.  314,  15  Sup.  Ct. 
129,  39  L.  ed.  167. 

Where  the  complainant  had  endorsed 
the  note  upon  which  judgment  was 
rendered  and  procured  another  to 
guarantee  the  payment  thereof,  and 
had  paid  the  amount  of  the  judgment 
himself  and  took  an  assignment  there- 
of, he  became  subjected  to  all  the 
rights  of  his  assignor  and  can  main- 
tain a  creditor's  suit  therein.  Craw- 
ford V.  Logan,  97  111.  396. 

When  an  assignee  without  interest 
has  a  judgment  entered  in  his  name, 
a  creditor's  suit  may  be  prosecuted 
in  his  name,  since  the  defendant  is 
deprived  of  no  defense  that  would  be 
available  if  the  action  were  brought 
in  the  name  of  the  beneficiary.  Atkin- 
son V.  Foster,  134  111.  472,  25  .:S.  E. 
528. 


The  object  of  the  statute  is  to  save 
the  demand  existing  against  a  fraud- 
ulent grantor,  and  it  is  immaterial  who 
holds  one  or  when  he  acquires  it,  and 
an  assignee  therefor  is  substituted  in 
the  place  of  a  creditor.  Cook  v.  Ligon, 
54   Miss.   652. 

57.  Andrews  r.  Kibblee,  12  Mich.  94. 

58.  Hathaway  v.  Scott,  11  Paige 
(N.  Y.)   173. 

59.  Cobb  V.  Thompson,  1  A.  K. 
Marsh.   (Ky.)   507. 

60.  See  cases  generally  throughout 
this  subsection,  and  especially  Postle- 
wait  r.  Howes,  3  Iowa  365. 

When  a  creditor's  bill  is  brought 
seeking  to  marshal  the  assets  of  tlie 
corporation  alleged  to  be  solvent  and 
praying  a  sale  of  all  its  property  and 
the  application  of  all  its  assets  to  the 
payment  of  its  debts,  after  these  shall 
have  been  marshaled,  all  creditors  must 
come  in,  but  the  frame  of  the  bill 
dispenses  with  them  as  formal  parties 
and  they  may  be  called  in  at  an  early 
date.  Tompkins  Co.  v.  Catawba  Mills, 
82   Fed.   780. 

Bill  of  Discovery. — It  is  required 
that  in  every  equity  suit  all  persons 
who  have  legal  rights  in  the  subject 
in  dispute,  as  well  as  all  persons  hav- 
ing the  equitable  right  should  be  made 
parties  to  the  suit,  but  in  a  bill  of  dis- 
covery under  the  statute,  the  appellant 
is  not  entitled  to  have  the  bill  dis- 
missed because  not  brought  in  the  name 
of  the  partiee  who,  it  alleges,  are  the 
owners  of  the  judgments.  Merchants, 
etc.  Imp.  Co.  r.  Chicago  Ex.  Bldg.  Co., 
108  111.  App.  54. 
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Hence,  where  a  creditor's  bill  is  brought  in  the  name  of  the  judg- 
irient  creditor,  or  the  bill  alleges  that  the  judgment  is  now  the  prop- 
erty of  the  complainant,  such  judgment  creditor  or  complainant  is 
the    proper    party   plaintiff."^^ 

If  judgment  has  been  rendered  in  favor  of  the  plaintiff  as  ad- 
ministrator and  the  execution  is  sued  out  in  his  name,  he  may  prose- 
cute the  creditor's  bill  for  the  collection  of  the  judgment  regardless 
of  the  person  to  whom  he  should  account  for  the  amount  recovered,®- 
and  it  has  been  held  that  there  is  no  such  thing  as  bringing  a  cred- 
itor's suit  in  the  name  of  one  party  for  the  use  of  another.'^^ 

2,  Suing  in  Behalf  of  All  Creditors.  —  Whether  or  not  a  com- 
plainant may  bring  a  creditor's  suit  in  his  own  behalf  alone,  or  in 
behalf  of  all  other  creditors,  depends,  in  general,  upon  the  nature 
and  purpose  of  the  suit.*^^ 

A  creditor  must  sue  in  behalf  of  himself  and  all  other  creditors  when  he 
seeks  to  subject  a  common  trust  fund  which  has  been  set  aside  for 
him  and  others,  to  the  payment  of  his  demands,*'^  or  when  he  asks 


61.  Postlewait  v.  Howes,  3  Iowa 
365. 

Where  a  creditor's  bill  is  brought 
in  the  name  of  the  judgment  creditor 
it  is  sufficient,  and  the  fact  that  the 
indorser  of  the  note  in  judgment, 
stated  in  giving  his  testimony  that  the 
suit  was  being  carried  on  for  his  ben- 
efit, does  not  change  the  matter,  for, 
as  he  was  the  indorser  of  the  note, 
if  the  judgment  was  made  out  of  the 
property  of  the  judgment  debtor,  he 
could  not  be  responsible  as  such  in- 
dorser,    Mann   ik  Euby,  102  111.  348. 

62.  Walker  v.  Montgomery,  236  111. 
244,   86   N.   E.   240. 

63.  Kellam  r.  Sayer,  30  W.  Va.  198, 
3  S.  E.  589;  Grove  v.  Judy,  24  W.  Va. 
274. 

64.  See  cases  generally  throughout 
this  subsection,  and  see  also,  infra,  III, 
A,  1,  b. 

65.  McDougald  v.  Dougherty,  11  Ga. 
570;   Fisher  v.  Worth,  45   X.   C.   63. 

Demands  Upon  a  Common  Fund. 
Whenever  there  are  creditors  or  other 
persons  having  demands  (which  are 
cognizable  in  equity  of  equal  stand- 
ing) upon  a  common  fund  or  estate 
out  of  which  they  claim  to  be  paid, 
the  proper  course  is  for  them  to  unite 
in  one  bill  in  behalf  of  all  and  such 
a  bill  is  not  multifarious.  Petree  v. 
Lansing,  66  Barb.  (X.  Y.)  357;  Len- 
tilhon  r.  MofiPat,  1  Edw.  Ch.  (N.  Y.) 
451;  Egberts  r.  Wood,  3  Paige  (N.  Y.) 
517,  24  Am.  Dec.  236;  Greene  v.  Breck, 
10  Abb.  Pr.   (N.  y.)  42. 
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To  enable  a  creditor  to  sue  on  be- 
half of  himself  and  all  others  who 
stand  in  the  same  relation  with  him 
to  the  subject  of  the  suit,  it  must  ap- 
pear, tiiat  the  relief  sought  by  him  is, 
in  its  nature,  beneficial  to  all  those 
whom  he  undertakes  to  represent  and 
that  the  object  of  the  bill  is  not  mere- 
ly to  establish  any  existing  priorities 
among  them  as  creditors.  Hammond 
V.   Hammond,  2  Bland    (Md.)    306. 

"All  Other  Creditors"  Need  Not  Be 
Judgment  Creditors.' — If  a  bill  is 
brought  in  behalf  of  the  plaintiff  and 
all  other  creditors  of  the  debtor,  it 
is  not  necessary  that  all  the  other  cred- 
itors be  judgment  creditors  for  though 
none  but  a  judgment  creditor  can  in- 
stitute an  action  all  creditors  are  en- 
titled to  share  in  the  equitable  assets 
created  thereby.  State  v.  Foot,  27 
S.   C.   340. 

It  is  within  the  discretion  of  the 
court  to  entertain  a  bill  brought  by 
one  creditor  in  behalf  of  all  when  the 
interest  of  all  the  creditors  in  the 
question  is  the  same,  where  a  bill  is 
brought  by  plaintiff  on  behalf  of  him- 
self and  numerous  other  creditors  of 
defendant  to  enforce  a  trust.  Libby 
■V.  Norris,  142  Mass.   246,  7   N.  E.   919. 

Effect  of  Suit  for  All  Creditors  Upon 
Pending  Suits. — When  in  a  suit  for  ad- 
ministration of  assets  a  decree  is  made 
for  an  account  of  outstanding  claims 
against  the  estate,  it  operates  as  a 
suspension  of  all  other  pending  suits 
of   creditors  who   must   come  in  under 
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I'ur  an  accounting  and  an  administration  of  the  assets  of  the  debtor,*^* 
or  when  he  seeks  in  a  bill  against  an  administrator  to  set  aside  as 
fraudulent  a  conveyance  by  an  intestate  debtor." 

In  some  jurisdictions  the  bill  will  be  considered  as  being  brought 
for  all  when  the  relief  asked  for  contemplates  their  being  brought 
in,^*  or  where  under  the  statute  other  creditors  may  come  in.°» 

3.     For  Himself,  or  for  Himself  and  Others.  —  In  other  instances 


the  decree,  which  is  considered  a  de- 
cree in  favor  of  all  the  creditors. 
Stevenson  v.  Taverners,  9  Gratt.  (\'a.) 
398. 

When  Others  Fail  To  Come  In. 
"SVliile  other  creditors  might  if  they 
desired  intervene  and  the  proceeds  of 
the  fund  assigned  for  the  benefit  of  \ 
one  creditor,  when  restored  by  the  de- 
cree of  court,  would  be  distributed 
equally  pro  rata  among  all  tlie  cred- 
itors, yet,  unless  they  came  in  volun- 
tarily, the  plaintiff  by  whose  work  and 
diligence  the  misapplied  fund  is  re- 
turned is  entitled  to  the  fruits  of  his 
vigilance.  Williams  v.  Jones,  23  Mo. 
App.  132. 

When  Plaintiff  Ought  To  Be  Al- 
lowed To  Join  Others. — One  who  brings 
a  bill  to  subject  land  to  the  payment 
of  his  judgment  lien,  there  being  an 
undefined  class  having  a  like  interest 
with  the  plaintiff,  ought  to  be  allowed 
to  sue  on  behalf  of  himself  and  all 
other  judgment  creditors  without 
making  them  formal  parties.  Neely  v. 
Jones,  16  W.  Va.  625,  37  Am.  Rep. 
794. 

No  Preference  Attaches  to  Complain- 
ant When  Others  Made  Parties. — Wlien 
a  plaintiff  does  not  seek  to  recover 
his  debts  out  of  the  land  of  the  de- 
fendant testator  but  to  make  the  land 
assets  for  the  payment  of  all  the  debts 
of  the  testator  it  gives  him  no  pref- 
erence, and  it  is,  to  all  intents  and 
purposes,  a  creditor's  bill  in  behalf  of 
all  creditors  and  allowable.  Sinclair 
f.  McBryde,  88  N.  C.  438. 

Interests  of  Complainants  Are  Sep- 
arate.— When  neither  of  the  judgment 
creditors  suing  has  an  interest  which 
exceeds  the  sum  of  $2000.  the  suit  can- 
not be  maintained  although  the  com- 
mon fund  exceed  that  amount,  for  their 
interests  are  separate  and  distinct,  and 
the  joinder  of  parties  is  permitted  by 
the  indulgence  of  the  court  for  its 
convenience     and     to     save     expense. 


Seaver  v.  Bigelow,  5  Wall.  (U.  S.)  208, 
18  L.  ed.  595. 

66.  Child  &  N.  B.  v.  Carlstin  Co.,  76 
Fed.  86;  Pullman  v.  Stebbins,  51  Fed. 
10. 

A  creditor  who  brings  his  suit  against 
a  debtor  to  enforce  the  lien  of  his 
judgment  against  his  debtor's  laud 
should  sue  on  behalf  of  himself  and 
all  other  judgment  creditors,  excepting 
those  made  defendants,  for  all  per- 
sons interested  in  the  subject-matter 
involved  in  the  suit,  who  are  to  be 
afl'ected  by  the  proceedings,  should  be 
made  parties  however  numerous  they 
may  be.  Poppenheimer  v.  Roberts,  24 
W.  Va.  702;  Livesav  v.  Feamster,  21 
W.  Va.  83;  Norris.  Caldwell  &  Co.  v. 
Bean,  17  W.  Va.  655. 

A  creditor's  proceeding  in  equity  to 
subject  lands  descended  or  devised  and 
when  an  administration  of  tho  real  es- 
tate is  sought,  must  sue  on  behalf  of 
himself  and  all  other  creditors.  Scott 
1-.   Ware,   64  Ala.   174. 

In  a  suit  to  subject  property  willed 
to  the  debtor  to  the  payment  of  his 
debts,  where  it  does  not  appear  that 
there  are  other  creditors,  the  judgment 
creditor  may  bring  his  bill  alone,  for 
by  that  he  acquires  a  prior  lien  upon 
the  equitable  assets.  Rugely  &  Har- 
rison r.  Robinson,  19  Ala.  404. 

67.  Caswell  r.  Caswell,  28  Me.  232. 

68.  Hum  V.  Keller,  79  Va.  415; 
Piedmont  &  Arlington  Ins.  Co.  f. 
Maurey,  75  Va.  508. 

Where  a  complaint  shows  that  there 
are  other  creditors,  all  of  whom  should 
have  been  associated  as  plaintiffs,  the 
court  held  it  to  be  a  creditor's  suit, 
and  all  the  creditors  are,  or  may  come 
in  and  be  parties  and  share  in  the 
recovery.  Long  r.  Bank  of  Yancey- 
ville.  81  X.  C.  42;  Wilson  v.  Bank  of 
Lexington,    72    N.    C.    621. 

69.  Gibson  v.  McCormick,  10  Gill  & 
J.    (Md.)    65. 
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it  has  been  held  that  a  creditor  may  bring  the  suit  either  for  him- 
self or  in  behalf  of  himself  and  others.'*^ 

A  suit  may  be  brought  by  a  judgment  creditor  alone  where  the  pur- 
pose of  the  suit  is  simply  to  reach  any  property  that  the  judgment 
debtor  may  have  and  there  is  no  attempt  to  reach  any  specific  prop- 
erty/^ and  where  the  purpose  is  to  set  aside  a  fraudulent  convey- 
ance or  assignment  of  property  by  the  debtor/^ 

When  a  debtor  becomes  insolvent,  and  a  creditor's  suit  has  not 
been  brought  in  behalf  of  all  creditors,  any  creditor  may  bring  a 
suit  for  himself  to  enforce  the  payment  of  his  debt;"  and  he  may 
also  bring  a  creditor's  suit  for  himself  alone  when  he  seeks  to  haye 
property  covered  by  a  trust  deed  subjected  to  the  trust  deed  and 
then  to  the  payment  of  his  judgment,^*  as,  also,  when  he  seeks  to 
enforce  an  equitable  lien  on  certain  land,^^  or  when  he  brings  a  suit 
against  certain  stockholders  to  enforce  their  payment  of  subscrip- 
tions of  stock  to  the  debtor  corporation/^ 


70.  Ballentine  v.  Beall,  4  111.  203; 
Edmeston  v.  Lyde,  1  Paige  (N.  Y.) 
637,  19  Am,  Dec.  454;  Hammond  v. 
Hudson  River  I.  &  M.  Co.,  20  Barb. 
(N.  Y.)  378. 

Under  the  code  while  judgment  cred- 
itors may  unite  to  set  aside  a  convey- 
ance in  fraud  of  creditors,  it  is  not 
a  rule  of  obligation  but  one  conferring 
authority  merely,  and  judgment  cred- 
itors so  situated  are  not  necessar\' 
parties.  White's  Bank  of  Buffalo  v. 
Farthing,   101   N.  Y.  344,  4  N.   E.  734. 

As  to  a  Fraudulent  Assignment  by  a 
Partnership.— Where  an  action  was 
brought  to  set  aside  for  fraud  an  as- 
signment by  a  partnership  in  trust  for 
the  benefit  of  creditors,  the  court  held 
that  such  an  action  must  be  brought 
so  as  to  make  all  partnership  creditors 
parties,  or  expressly  for  the  benefit  not 
only  of  the  plaintiff,  but  of  all  the 
partnership  creditors  who  will  come  in 
and  contribute  to  the  expense  of  the 
suit.  Cox  V.  Piatt,  32  Barb.  (N.  Y.) 
126. 

71.  Mass. — Pettibone  v.  Toledo,  etc. 
E.  Co.,  148  Mass.  411,  19  N.  E.  337. 
N.  J. — ^Annin  v.  Annin,  24  N.  J.  Eq. 
184.  N.  Y. — Wakeman  v.  Grover,  4 
Paige  23. 

As  to  priority  obtained  thereby,  see 
Seymore  v.  McAvoy,  121  Cal.  438,  53 
Pac.  946,  41  L.  R.  A.  544.  See  also 
Elmore  v.  Spear,  27  Ga.  193,  as  to  pri- 
ority gained  by  a  bill  to   reach  legal 

72.  XJ.  S.— Burt  v.  Keyes,  4  Fed.  Cas. 
No.    2,212.     Cal.— Baker   v.    Bartol,     6 
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Cal.  483.  Mass, — ^Sanger  d.  Bancroft, 
12  Gray  365;  Crompton  i'.  Anthony,  13 
Allen  33,  citing  Silloway  v.  Columbia 
Ins.  Co.,  8  Gray  199,  N.  J.— Whitney 
V.  Robbins,  17  N.  J.  Eq.  360;  Way 
V.  Bragaw,  16  N.  J.  Eq.  213,  84  Am. 
Dec.  147;  Smith  ;;.  Summerfield,  108 
N.  C.  284,  12  'S.  E.  997. 

Under  the  Statute. — Silloway  v.  Co- 
lumbia Ins.  Co.,  8  Gray   (Mass.)  199. 

Privilege  Must  Be  Extended  to  All 
Creditors  To  Join. — Under  the  statute, 
creditors'  bills  may  be  filed  at  the 
instance  of  any  creditor,  the  privilege 
being  extended  to  all  to  appear  and  be 
made  parties  in  a  reasonable  time.  In 
this  case  the  defendant  was  seeking 
to  move  his  property  without  the  state 
in  fraud  of  creditors.  Orton  V.  Mad- 
den, 75  Ga.  83. 

73.  Greene  V.  Breck,  32  Barb, 
(N.  Y.)  73. 

74.  Freedman's  Sav.  &  Trust  Co.  v. 
Earle,  110  U.  S.  710,  4  Sup.  Ct.  226, 
28  L.  ed.  301.  See,  however,  Laidley 
V.  Hinchman,  3  W.  Va.  423,  holding 
that  when  a  creditor  seeks  to  have  the 
real  estate  of  the  defendant  subjected 
to  the  payment  of  his  judgment  add 
there  is  a  trust  deed  upon  it,  all  the 
true  creditors  must  be  made  parties  to 
the   suit. 

75.  Tallmadge  v.  Scill,  21  Barb. 
(N.  Y.)    34. 

76.  Marsh  v.  Burroughs,  1  Woods 
463,  16  Fed.  Cas.  No.  9,112. 

In  an  action  to  compel  subscribers 
to  pay  up  their  subscriptions  to  stock  in 
an  insolvent   corporation   to   the   satis- 


CREDITORS'  SUITS 


193 


4.  Joinder  of  Parties  Plaintiff.  —  Where  there  are  a  number  of 
judgment  creditors  of  the  same  debtor,  who  have  had  executions  re- 
turned unsatisfied,  they  may  join  as  parties  plaintiff  in  a  single  cred- 
itor's suit  to  subject  their  debtor's  property  to  the  payment  of  their 
judgments.'^     And  when  some  of  the  complainants  have  judgments 


faction  of  the  plaintiff's  judgment,  a 
defect  for  misjoinder  of  parties  plaint- 
iff for  not  bringing  the  suit  in  behalf 
of  all  creditors  must  be  taken  advan- 
tage of  by  special  demurrer,  where  it 
appears  upon  the  face  of  the  pleadings; 
or  by  answer,  if  other  creditors  should 
be  joined,  or  such  misjoinder  is  waived. 
Tatum  V.  Rosenthal,  95  Cal.  129,  30 
Pac,   136,  29  Am.   St.   Rep.  97. 

77.  Brown  &  Dimmrock  v.  Bates,  10 
Ala.  432;  Bullet  V.  Stewart,  3  B.  Men. 
(Ky.)    115. 

The  provision  of  the  statute  which 
prohibits  the  commencement  of  a  suit 
when  the  amount  in  controversy  does 
not  exceed  $100,  is  fulfilled  by  the 
amount  of  all  judgments  exceeding 
that  amount.  Sizer  v.  Miller,  9  Paige 
(N,  Y.)  605;  Dix  V.  Briggs,  9  Paige 
(N.    Y.)    595. 

If  all  complainants  seek  the  discovery 
of  property  which  may  be  subject  to 
the  payment  of  their  judgments  and 
ask  that  the  executor  and  trustee  be 
required  to  discharge  certain  alleged 
duties,  their  alleged  rights  of  action 
rest  upon  substantially  the  same 
grounds,  and  they  may  join  as  plaintiff 
in  one  action  under  the  section  of  the 
code  permitting  "all  persons  having 
an  interest  in  the  subject  of  the  ac- 
tion and  in  obtaining  the  relief  de- 
manded" to  be  joined  as  parties 
plaintiff.  Gorrell  r.  Gates,  79  Iowa 
632,  44  X.  W.  905. 

Separate  Creditor  Without  Lien  Not 
a  Common  Creditor. — Under  a  statute 
"to  justify  more  than  one  separate 
creditor  in  uniting  as  complainants  in 
one  and  the  same  suit,  they  must  be 
judgment  creditors  with  executions  re- 
turned *No  property  found,'  "  the 
statute  not  allowing  separate  creditors 
without  judgment  liens  to  come  in  on 
the  same  footing  with  judgment  cred- 
itors. Montgomery  &  F.  R.  Co.  v.  Mc- 
Kenzie,  85  Ala.  546,  5  So.  .322. 

Whenever  there  are  creditors  or  other 
persons  having  demands,  which  are 
cognizable  in  equity  and  of  equal  claim 
upon  a  common  fund  or  estate  out 
of   which   they   claim  to  be   paid,   the 


proper  course  is  for  them  to  unite  in 
one  bill,  or  for  one  or  more  to  file  a 
bill  in  behalf  of  all.  Lentilhon  r.  Mof- 
fat, 1  Edw.  Ch.  (N.  Y.)  451. 

Converting  Equitable  Into  Legal  Ac- 
tion.—In  equity  different  judgment 
creditors  are  entitled  in  one  bill  to 
reach  the  equitable  property  of  their 
common  judgment  debtor,  or  remove  a 
fraudulent  incumbrance  in  the  way  of 
the  collection  of  their  judgments,  but 
they  cannot  thus  unite  in  an  action 
at  law,  and  where,  as  a  creditor's  bill 
at  the  time  of  the  trial  it  had  en- 
tirely failed  of  its  object,  it  could  not 
then  be  converted  into  a  legal  action 
for  the  purpose  of  recovering  a  judg- 
ment for  damages  against  the  defend- 
ants, or  either  of  them.  Sage  v.  Mosh- 
er,  28  Barb.   (N.  Y.)   287. 

Averment  of  Interest  Insufficient. 
When  a  bill  is  filed  by  several  com 
plainants  "on  behalf  of  themselves 
and  all  other  bondholders"  and  all  that 
is  averred  in  it  as  to  the  interest  of 
the  complainant  is  that  they  are  "sub- 
scribers to  and  holders  of  bonds  of 
various  denominations,"  the  averments 
are  insufficient,  as  the  bonds  are  of 
other  classes  and  the  averments  do 
not  show  the  classes.  Union  I.  Invest- 
ment  Assn.   V.   Lutz,   50   111.    App.   175. 

If  a  complainant  by  his  judgment 
and  execution  at  law,  and  by  his  dili- 
gence in  prosecuting  his  claim,  has  ob- 
tained a  position  which  entitles  him  to 
priority  over  the  other  creditors  of  the 
debtor,  he  does  not  stand  in  the  at- 
titude of  a  complainant  in  an  ordinary 
creditor's  bill,  and  since  it  does  not 
appear  that  there  are  any  other  cred- 
itors of  equal  degree  with  the  com- 
plainant, it  is  not  necessary  that  his 
bill  should  be  brought  for  the  benefit 
of  all  the  creditors  jointly  with  him. 
Way  r.  Bragaw,  16  N.  J.  Eq.  213,  84 
Am.  Dec.   147. 

There  are  two  sorts  of  creditor's 
bills,  the  one  is  a  statutory  bill  in  aid 
of  a  judgment  creditor  who  has  ex- 
hausted his  remedy  at  law,  to  enable 
him  to  discover  the  debtor's  property 
and  to  reach  his  equitable  interest,  and 
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against  an  individual  and  others  have  judgments  against  the  same 
individual  and  others,  they  may  unite  in  a  bill  against  him  and 
join  the  others.^* 

Nor  is  it  error  to  join  as  parties  plaintiff  two  partnerships  united 
in  seeking  satisfaction  from  subjects  which,  as  creditors  of  the  de- 
fendant, they  can  properly  claim  ;^^  or  complainants  who  are  inter- 
ested collectively  and  ratably  in  the  levy  where  they  represent  all 
of  such  interests.^"  Nor  are  an  assignor  and  an  assignee  of  the  judg- 
ment,^^  or  the  person  who  holds  the  legal  title  to  the  judgment  and 
the  one  who  claims  the  equitable  ownership,  improperly  joined. ''- 

D,  Parties  Defendant.  —  1.  Against  Whom  Relief  May  Be  Ob- 
tained.—  Under  certain  statutes,  a  creditor's  l)ill  may  be  maintained 
against  a  corporation,  not  municipal,  if  insolvent,  without  its  being 
a  trader.^^  A  creditor's  lion  will  lie  at  the  instance  of  a  non-resi- 
dent against  a  non-resident  where  the  land  sought  to  be  subjected 
lies  within  the  state  jurisdiction.^*  And  a  non-resident  debtor  of 
a  resident  judgment  debtor  may  be  made  liable  for  the  payment  of 
the  judgment  debt  by  a  creditor's  suit,  and  he  may  be  brought  in 
by  publication  and  without  personal  service,  and  a  judgment  against 
him  may  be  satisfied  out  of  any  property  upon  which  a  fieri  facias 


unrler  such  a  bill  several  creditors,  by  ! 
jiulffiiient,  of  the  same  debtor,  may 
unite  in  an  action  though  they  had 
no  other  common  interest  than  in  the 
relief  sought,  and  all  the  judgment 
creditors  are  proper  parties  though  not 
necessary  parties;  the  other  class  are 
suits  brought  for  the  administration  of 
assets  to  reach  property  fraudulently 
disposed  of  or  held  in  trust,  and  in 
such  cases  the  bill  is  filed  in  behalf 
of  the  plaintiff  and  all  others  stand- 
ing in  a  similar  relation,  and  it  may 
be  filed  by  simple  contract  creditors 
and  does  not  require  a  judgment  to 
have  been  obtained,  and  in  this  case 
the  bill  must  be  specifically  filed  by 
the  complainants  in  behalf  of  them- 
selves and  the  rest  having  like  interest. 
Conro  V.  Port  Henry  Iron  Co.,  12  Barb. 
(N.  Y.)   27. 

The  creditors  of  the  debtor  may 
bring  a  suit  against  an  attachment 
creditor  to  have  the  property  seized 
under  the  attachment  subjected  to  the 
payment  of  all  the  creditors  after  the 
priorities  and  liens  thereon  have  been 
established,  and  they  are  properly 
joined  as  plaintiffs  and  the  attach- 
ment creditor  properly  made  defendant. 
Sldnner  v.  Stuart,  13"  Abb.  Pr.  (N.  Y.) 
442. 

Failure  To  Show  Other  Lienors. 
When    it    does    not    appear    from    the 
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record  in  any  way  either  by  evidence, 
pleading,  or  by  suggestion  to  the  court 
in  any  manner,  that  there  were  others 
who  claimed  liens  on  the  land,  and 
the  liens  of  the  plaintiffs  are  fully 
ascertained,  it  is  not  necessary  for 
anyone  else  to  be  made  parties  before 
the  land  should  be  sold.  Howard  v. 
Stephenson,  33  W.  Va.  116,  10  S.  E. 
66. 

Suit  by  Judgment  Lienor  for  Him- 
self.— Although  a  suit  is  brought  by 
one  judgment  lienor  for  the  benefit  of 
himself  only,  under  the  statute  it  may 
be  treated  as  for  all,  by  allowing  all 
lienors  to  prove  their  judgments  and 
the  court  ordering  a  reference  to  con- 
vene all  liens  for  this  makes  it  a  suit 
for  all.  Dunfee  v.  Childs,  45  W.  Va. 
155,  30  S.  E.  102. 

78.  Blaekett  v.  Laimbeer,  1  Sandf. 
Ch.    (X.   Y.)    366. 

79.  Nelson  v.  Hill,  5  How.  (U.  S.) 
127,  12  L.  ed.  81. 

80.  First  Nat.  Bank  v.  Tyler,  55 
Mich.  297,  21  N.  W.  353. 

81.  Neely  v.  Jones,  16  W.  Va.  625, 
37  Am.  Rep.  794. 

82.  Eaton  v.  Eaton,  68  Mich.  158, 
36  N.  W.  50. 

83.  National  Bank  r.  Richmond 
Factory,  91  Ga.  284,  18  S.  E.  160. 

84.  Zeeharie  &  Kerr  f.  Bowers,  3 
Smed.  &  M.   (Miss.)  641. 
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can  be  levied.'^  But  such  a  suit  ^vill  not  avail  a  creditor  against 
a  debtor  of  his  debtor  where  the  debtor  hiuiself  would  not  be  able 
to  benefit   himself   thereby.-" 

Municipal  Corporations.  —  While  the  courts  have  jurisdiction  to  en- 
tertain a  creditor's  bill  against  a  municipal  corporation  by  a  cred- 
itor thereof,'^  they  will  not  entertain  a  bill  to  subject  money  owing 
by  a  town  or  county  to  a  debtor,  eitlier  upon  contract  or  otherwise, 
to  the  claims  of  its  creditor.'"'  Exceptions  to  this  general  rule  have 
been  recognized  where  the  bill  seeks  to  subject  money  due  an  ab- 
sconding city  official  already  in  the  treasury  of  the  city,^"  and  where 
the  salary  sought  to  be  subjected  is  already  due  and  unpaid.^" 

2.  Proper  Parties.  —  The  following  cases  will  serve  to  illustrate 
who  are  proper  parties  defendant  in  a  creditor's  suit:  a  judgment 
debtor;"'  the  maker  of  a  note  in  a  suit  to  subject  the  property  of  the 


85.  McCrae  r.  Bank  of  West  Ten- 
nessee,   6    Coldw.    (Tenu.)    474. 

86.  Bonte   r.    Cooper,   90    111.   440. 
Where     the     creditor    summons     the 

debtor  of  his  debtor  to  an  excessive 
amount,  the  debtor  so  summoned  should 
apply  to  the  court  to  comi)el  tlie  com- 
j)lainant  to  select  wliom  he  would  hold 
and  in  default  of  such  selection  the 
court  would  assign  who  should  be  hold- 
en,  and  if  no  application  was  made 
all  should  be  boun<i.  (Jilmorc  r.  Miami  i 
Hank,  3   Ohio  503. 

87.  HinsdaleUovIe  Granite  Co.  f. 
Tilley,    10    Fe.l.   lO'J. 

88."  Ga. — Morgan  r.  Rust,  100  Ga. 
346,  28  S.  E.  419.  111. — Addyston  Pipe 
Co.  V.  Citv  of  Chicago,  17i)  111.  5"40, 
48  N.  E.  9*67,  44  L.  K.  A.  4(i.j;  Addy- 
ston Pipe  Co.  f.  City  of  Chicago,  ;jS 
111.  App.  273.  Mo. — Grist  r.  St.  Louis, 
!.'■)(;  Mo.  643,  7,7  S.  W.  766,  79  Am.  St. 
Rep.  545. 

A  creditor's  bill  to  subject  the  equity 
and  chose  in  action  of  counties  to  the 
payment  of  judgments  against  said 
counties  cannot  be  entertained  either 
by  statute  or  otherwise.  Boalt  v. 
Com.  of  William  Defance  Paulding 
Counties.  18  Oliio   13. 

But  a  creditor  who  has  furnished  his 
debtor  material  for  building  a  court- 
house, may  reai^h  the  amount  still  due 
such  debtor,  as  contractor,  from  the 
countv.  Riggin  v.  Hillard.  5G  .^rk.  476, 
20  S.W.  402,  35  Am.  St.  Rep.  113. 

89.  Pendleton  r.  Perkins,  49  Mo. 
565. 

90.  Citv  of  Newark  r.  Funk  &  Bro., 
15   Ohio   St.   462. 

A  creditor  unable  by  execution  at 
law,  to  recover  his  debt,  may  subject 


to  that  debt  the  money  actually  due 
and  owing  from  the  city  to  its  officers 
for  services  at  the  time  of  the  com- 
mencement of  the  suit,  fully  rendered 
or  when  the  money  has  been  set  apart 
for  his  use,  and  subject  immediately 
to  his  demand,  but  to  extend  the  rule 
further  and  permit  a  creditor  to  file 
his  bill  in  anticipation  of  future  salary 
to  become  due  for  services  to  be  ren- 
dered in  the  future  would  be  detri- 
mental to  the  public  weal  and  is  not 
permitted.  Speed  v.  Brown,  8  B.  Mon. 
(Ky.)    108. 

91.  Ferguson  v.  Ann  Arbor  R.  Co., 
17  App.  Div.  336,  45  N.  V.  Supp.  172; 
Jackson  r.  Hull,  21  W.  Va.  601;  Shen- 
andoah Nat.  Bank  v.  Bates,  20  W.  Va. 
210;  Norris  Caldwell  &  Co.  f.  Bean, 
17  W.  Va.  655.  See  also  supra,  III, 
A. 

Where  a  wife  voluntarily  files  an 
answer  to  a  bill  in  whicli  she  denies 
all  charges  of  fraud  or  that  the  debtor 
had  any  property  right  in  the  land 
to  which  her  husband  has  title  and  she 
appear  by  counsel  to  support  the  proof 
of  the  statement  of  her  answer,  it  was 
not  an  abuse  of  judicial  discretion  to 
treat  her  as  liable  with  the  other  de- 
fendants for  the  payment  of  costs,  her 
interest  in  the  land  being  at  most  only 
an  inchoate  right  of  dower.  Scott  v. 
Aultman  Co.,  211  111.  612,  71  N.  E. 
1112,   103   Am.   St.   Rep.   215. 

Objection  That  Judgment  Debtor  Is 
Not  a  Party. — Where  a  judgment  debt- 
or transfers  his  stock  of  goods  to  a 
third  party  and  a  bill  is  brought 
against  the  third  party  to  subject  said 
goods  in  his  hands  to  the  payment  of 
the  judgment,   the    objection    that    the 
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endorser  thereof  to  the  payment  of  a  judgment  thereon;^-  the  bank 
wherein  the  fund  sought  to  be  reached  is  deposited;**^  and  the  as- 
signor of  the  obligations  upon  which  one  of  the  judgments  sought  to 
be  enforced  by  the  plaintiff  creditor  is  founded.*** 

Action  T)y  Trustee.  —  Wlien  the  debtor  has  assigned  property  to  a 
trustee  for  the  benefit  of  others,  these  others  must  be  made  parties,**^ 
and  where  a  wife  has  hotia  fide  claims  against  her  husband  she  must 
be  made  a  party  to  a  suit  to  subject  his  property  to  the  payment 
of  his  debts.^**  But  a  person  is  not  a  proper  party  defendant  merely 
because  he  is  a  medium  of  transfer  of  the  property  sought  to  be 
reached,**^  or  because  he  is  a  foreign  executor  of  an  estate  when  there 
is  a  resident  executor.^^     Nor  is  a  wife  a  proper  party  defendant  in 


judgment  debtor  is  not  made  a  party 
does  not  lie  in  the  defendant  but  the 
court  will  permit  the  judgment  debtor 
to  be  notified  of  the  tendency  thereof 
and  let  him  voluntarily  come  in  as  a 
defendant  if  he  desires  to  do  so. 
Phillips   V.   Weston,   16   Ga.    137. 

92.  Fidelity,  L.  &  T.  Co.  v.  Engleby, 
99  Va.   168,  37   S.  E.  957. 

93.  Nourse  V.  Weitz,  120  Iowa  708, 
95  N.  W.  251. 

94.  Preston   V.    Astor's    Admrs.,     85  j 
Va.   104,  7   S.  E.  344. 

A  demurrer  for  improper  parties  de-  ! 
fendant  is  not  well  founded  when  the 
assignor  of  the  obligations,  upon  which 
one  of  the  judgments  sought  to  be  en- 
forced by  the  plaintiff's  bill  is  founded, 
and  the  alienees  of  certain  real  es- 
tate of  the  defendant  are  joined.  Pres- 
ton V.  Astor's  Admrs.,  85  Va.  104,  7 
S.   E.   344. 

95.  Helm  v.  Hardin,  2  B.  Mon. 
(Ky.)   231. 

When  a  bill  is  brought  to  subject 
property  in  the  hands  of  a  trustee  for 
the  benefit  of  the  wife  and  children  of 
the  deceased  for  debts  made  by  said 
wife,  the  children  must  be  made  par- 
ties thereto.  Prewett  v.  Laud,  36 
Miss.  495. 

See  Cronin  v.  Gray,  20  Tex.  460, 
holding  that  in  an  equitable  proceed- 
ing to  make  discovery  of  and  subject 
the  trust  fund  to  the  payment  of  debts, 
the  bill  is  defective  in  not  making 
the  cestui  qui  trust  a  party  and  in 
not  stating  the  facts  of  the  transac- 
tion in  such  a  manner  as  to  enable  the 
court  to  determine  that  the  fund  is 
liable  for  the  debt. 

96.  iSmith  v.  Shaffer,  29  Neb.  656, 
45  N.  W.  936. 

When  a  creditor  of  a  husband  at- 
tempts   to    subject    property    conveyed 
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by  him  to  his  wife  to  a  creditor's 
bill,  her  children  should  be  permitted 
to  be  made  parties.  Sayers  v.  Wall,  26 
Graft.  (Va.)  354,  21  Am.  Eep.  303. 

97.  Keibv  v.  Steele,  65  W.  Va.  719, 
64  S.  E.  919. 

If  it  is  not  sought  in  the  creditor's 
suit  to  set  aside  the  respective  trans- 
fers of  the  property  from  the  first  as- 
signee and  then  that  of  the  second 
and  that  of  the  third  assignee  but  the 
plaintiff  merely  claims  an  equitable  lien 
upon  the  assets  of  the  property  _  of 
the  first  assignee  now  in  the  possession 
of  the  third  assignee,  it  is  not  neces- 
sary to  make  the  intervening  assignee 
a  party.  McNeal  i\  Hayes  Mach.  Co., 
118  App.  Div.  130,  103  N.  Y.  Supp. 
312. 

If  it  does  not  appear  that  a  con- 
veyance was  made  after  the  settlement 
upon  his  wife  by  the  debtor,  which 
is  sought  to  be  set  aside,  and  the 
property  subjected  to  the  creditors 
suit,  the  grantor  in  such  conveyance 
is  not  a  necessary  party  to  the  cred- 
itor's suit.  Sively  v.  Campbell,  23  Gratt. 
(Va.)    893. 

If  the  creditors  of  a  municipal  cor- 
poration which  had  conveyed  certain 
property  to  the  defendant  and  paid  the 
purchase  price  thereof  out  of  the  city 
treasury,  bring  a  suit  against  the  de- 
fendant to  subject  said  party  to  the 
payment  of  its  debts,  the  property 
having  been  owned  and  held  by  the 
town  for  other  than  governmental 
purposes,  they  need  not  join  the  grant- 
or or  city  in  the  creditor's  suit,  the 
conveyance  being  deemed  fraudulent. 
Southern  E.  Co.  v.  Hartshorne,  150  Ala. 
217,   43   So.   583,   124   Am.   St.   Eep.   68. 

98.  Plume,  etc.  Co.  v.  Baldwin,  87 
Fed.  785. 
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a  suit  against  her  husband  because  he  happens  to  be  a  lunatic,^^  or 
because  she  has  securities  deposited  with  those  of  her  debtor  hus- 
band when  the  suit  is  to  reach  only  those  deposited  by  her  husband.^ 

And  the  custody  of  the  court  of  certain  property  in  possession  of  the 
court  having  vested  in  its  appointee,  such  appointee  is  not  a  proper 
party  defendant  in  order  to  reach  such  property  by  a  creditor's  suit.^ 

When  a  person  holding  a  fiduciary  position  has  entire  charge  of 
the  matters  and  the  disposition  thereof,  it  is  unnecessary  to  make 
the  beneficiaries,  who  are  interested  but  have  no  control  of  the  prop- 
erty, parties;^  nor  is  it  necessary  to  join  the  personal  representatives 
of  a  father  when  the  bill  seeks  to  reach  any  interest  that  his  son 
had  in  the  property.*  And  when  a  judgment  creditor  has  assigned 
his  whole  interest  in  the  judgment,  he  need  not  be  made  a  party  to 
a  suit  brought  by  his  assignee.^ 

A  grantor  from  whom  the  debtor  has  purchased  land  and  at  whose 
request  the  grantor  transferred  it  to  a  third  person  need  not  be 
made  a  party  in  a  suit  by  a  creditor  of  such  debtor  to  subject  said 
land  to  the  payment  of  his  judgment.^ 

As  to  Persons  Having  or  Claiming  Interest  in  Property.  —  All  persons 
having  an  interest  in  a  fund  in  which  the  debtor  has  an  undivided 
interest  which  is  sought  to  be  reached  are  proper  parties  defendant,^ 


99.  Copous  V.  Kauffman,  8  Paige 
(N.  Y.)  583,  sustaining  demurrer  by 
wife. 

1.  McMullen  v.  Eitchie,  57  Fed. 
104. 

2.  Tuck  V.  Manning,  150  Mass.  211, 
22   N.   E.  1001,  5  L.  K.  A.  666. 

3.  U.  S,  — Chicago,  E.  I.  &  P.  E. 
Co.  V.  Howard,  7  Wall.  392,  19  L.  ed. 
117.  Ky. — Dana  v.  Brown,  1  J,  J. 
Marsh.  304.  Minn. — Winslow  v.  Minn. 
&  P.  E.  Co.,  4  Minn.  230.  Tenn.— Har- 
rison V.  Hollum,  5  Coldw.  525.  Va. 
Hale   V.  Home,  21   Gratt.   112. 

The  accommodation  acceptor  of  a  bill 
of  exchange  given  to  secure  the  pur- 
chase price  of  land  of  the  complain- 
ant's principal  debtor,  is  not  a  neces- 
sary party  in  a  creditor's  suit  to  sub- 
ject the  land  after  the  payment  of 
the  purchase  money  to  the  satisfaction 
of  the  complainant's  judgment.  Nix 
f.  Winter,  35  Ala.  309. 

4.  Mc Arthur  r.  Hovsratt,  11  Paige 
(X.  Y.)   495. 

5.  Morey  r.  Forsyth,  1  Walk. 
(Mich.)  465;  Scott  f."^  Ludington,  14 
W.  Va.  387. 

But  in  Cooper  v.  Gunn,  4  B.  Mon. 
(Ky.)  594,  it  was  held  that  where  a 
complainant  in  a  creditor's  suit  makes 
title  through  an  assignment  thereof  by 


the  plaintiff  to  a  trustee  and  by  such 
trustee  to  him,  it  is  necessary  to  the 
maintenance  of  such  suit  that  the  orig- 
inal plaintiff  and  the  trustees  be  made 
parties  to  the  suit. 

Wlien  Debtor  Has  Claim  Against 
Assignor.— Where  the  assignee  brings 
a  creditor's  suit  and  the  judgment 
debtors  set  up  a  claim  they  had  against 
the  assignor  as  a  set-off,  the  court 
will  not  permit  testimony  to  be  re- 
ceived of  such  set-off  when  the  as- 
signor has  not  been  made  a  party. 
Gildersleeve  v.  Burrow,  24  Ohio  St. 
204. 

6.  Ballentine  i:  Beall,  4  111.  203. 

7.  See  Bergmann  v.  Leavitt,  113 
App.  Div.  899,  99  N.  Y.  Supp.  748, 
holding  that  where  a  creditor's  suit 
is  brought  to  subject  the  debtor's  in- 
terest in  a  certain  trust  fund  to  the 
payment  of  a  judgment  and  it  ap- 
pears that  a  certain  fund  had  been 
left  to  a  widow  to  her  use  for  life 
and  at  her  death  to  be  divided  between 
her  two  children,  one  of  which  was  the 
defendant,  and  by  agreement  between 
the  widow  and  the  children  the  fund 
had  been  set  apart  and  that  the  fund 
had  increased  as  invested,  the  other 
child  was  a  proper  party  to  the  suit. 

If  one  of  the  distributees  of  an  es- 
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and  so  are  the  trustees  and  beneficiaries  of  a  trust  fund  sought  to 
be  reached,^  and  the  person  holding  title  to  a  moiety  of  the  land 
sought  to  be  sold.'*  But  one  who  has  an  interest  in  an  estate  to- 
gether with  the  debtor  is  not  a  proper  party  when  his  interest  will 
not  in  any  way  be  affected  by  the  suit.^° 

All  persons  who  have  liens  upon  the  property  sought  to  be  subjected, 
who  appear  upon  the  records  as  being  lienors,  are  proper  parties 
defendant,^ ^  as  are  also  the  children  of  the  debtor  who  have  a  lien 
upon  the  property  conveyed    to    their    father    and    sought    to    be 


tate  is  made  a  party  defendant  the 
other  distributees  are  necessary  par- 
ties therein  where  the  debtor's  inter- 
est is  an  individual  interest  in  a  large 
estate  consisting  of  land,  chattels  and 
credits.  Carlton  v.  Felder,  6  Eieh.  Eq. 
(S.  C.)  58. 

The  holder  of  the  legal  title  to  land, 
attempted  to  be  subjected  to  the  pay- 
ment of  a  judgment,  must  be  made 
a  party  to  the  proceedings.  Ogle  v. 
Clough,  2  Duv.   (Ky.)   145. 

When  a  supplemental  bill  was  filed 
in  1867  setting  up  that  since  the  orig- 
inal bill  was  filed,  an  execution  had 
been  levied  on  the  land  and  been  pur- 
chased by  the  complainant  and  the  bill 
seeks  to  have  complainant's  title  un- 
der the  bill  established  as  paramount, 
it  is  necessary  for  the  person  who 
appears  to  have  been  a  bona  fide  pur- 
chaser of  the  land  from  the  person 
to  whom  the  debtor  had  conveyed  to 
be  made  a  party  thereto.  Low  v.  Pratt, 
53  111.  438. 

8.  Carnahan  v.  Ashworth  (Va.),  31 
S.  E.  65;  Marshall's  Exr.  v.  Hall,  42 
W.  Va.  641,  26  S.  E.  300;  Jackson  v. 
Hull,  21  W.  Va.  601;  Shenandoah  Nat. 
Bank  r.  Bates,  20  W.  Va.  210;  Nor- 
ris  Caldwell  &  Co.  v.  Bean,  17  W.  Va. 
655. 

Making  Curator  Party  Not  Suiiicient. 
Where  a  creditor's  bill  is  brought  to 
subject  to  the  plaintiff's  debts  the 
proceeds  of  three  insurance  policies 
on  the  life  of  the  deceased  debtor, 
which  were  originally  taken  out  by 
him  for  the  l)enefit  of  himself,  his 
executors  or  assignees,  and  two  of 
them  were  afterwards  assigned  by  him 
to  his  wife  and  children,  and  the  third 
exchanged  for  a  policy  in  favor  of  his 
wife,  it  is  not  sufficient  merely  to 
make  the  curator  of  the  minor  chil- 
dren a  party  thereto  for  the  title  to 
the  property  is  in  the  infants  alone 
and    not   in   the   curator,   and   the   pro- 
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ceeding  must  be  brought  with  the  chil- 
dren as  parties,  Judson  v.  Walker,  155 
Mo.  166,  55  S.  W.  1083. 

Legal  title  in  Trustee.— Where  the 
debtor  owns  an  undivided  equitable 
interest  in  property  the  legal  title  to 
which  is  in  the  hands  of  a  trustee, 
it  is  not  necessary  under  the  statute 
to  make  the  trustees  parties  in  order 
to  subject  this  interest  to  the  pay- 
ment of  a  creditor's  judgment.  Kussel 
V.  Burke,  180  Mass.  543,  62  N.  E. 
963. 

9.  Horton  r.  Bond,  28  Gratt.  (Va.) 
815. 

10.  Burke  t:  Morris,  121  Ala.  126, 
25  So.  759;  Cassady  v.  Grimmelman,  108 
Iowa  695,  77  N.  W.  1067. 

If  it  is  attempted  to  reach  the  de- 
fendant's interest  in  certain  devises 
and  legacies,  it  is  not  necessary  to 
make  all  the  devisees  and  legatees  par- 
ties, where  the  others  have  no  com- 
mon interest  in  the  bill  and  it  is  not 
shown  how  under  the  facts  alleged 
their  interest  can  be  affected  in  any 
material  way  by  granting  the  relief 
prayed  against  the  defendant.  Bryan 
t:  May,  9   App.  Cas.    (D.   C.)    383. 

11.  AH  the  several  plaintiffs  as  well 
as  all  the  several  defendants  in  all 
the  judgments  in  the  court  of  records 
in  the  counties  in  which  the  land 
sought  to  be  subjected  lie,  which  have 
been  rendered  against  the  judgment 
debtor  alone  or  the  judgment  debtor 
and  other  defendants  jointly,  and  also 
all  the  plaintifi's  and  all  the  defend- 
ants in  any  such  judgmeiits  whether 
rendered  by  court  of  records  or  by 
justice  in  any  part  of  the  state,  which 
have  been  docketed  on  the  judgment 
lien  docket  of  said  county  or  counties, 
are  necessary  parties  defendant.  Jack- 
son V.  Hull,  21  W.  Va.  601;  Shenan- 
doah Nat.  Bank  v.  Bates,  20  W.  Va. 
210;  Nnrris  Caldwell  &  Co.  r.  Bean, 
17   W.   Va.   655. 


CREDITORS'  SUITS 


199 


reached,^^  au^i  a  third  person  whose  title  to  the  property  under  a 
levy  is  sought  to  be  declared  null  and  void." 

3.  Necessary  Parties,  —  When  a  creditor's  suit  is  brought  to  as- 
sail a  deed,  either  for  the  purpose  of  having  it  ratified  or  vacated, 
all  parties  to  the  deed  are  necessary  parties  to  the  suit/* 

In  Case  of  Vendor's  Death.  —  When  a  judgment  debtor  has  purchased 
property  and  a  portion  of  the  purchase  money  remains  unpaid,  and 
the  vendor  dies,  a  judgment  creditor  bringing  a  suit  to  subject  the 
debtor's  payments  to  his  judgment  must  make  the  heirs  of  the  vendor 
parties.^^ 

Property  in  Hands  of  Third  Person. — Wlien  a  creditor's  suit  is 
brought  to  reach  a  debt  owed  to  the  judgment  debtor,  the  judgment 
debtor  is  a  necessary  party.^^^  And  when  property  of  the  judgment 
debtor  in  the  hands  of  third  persons  is  sought  to  be  reached,  such 
third  persons  are  necessary  parties,^^  though  in  a  bill  of  discovery 
the  complainant  has  a  right  to  bring  the  action  against  the  debtor 
alone.^* 

Lien  Creditors.  —  When  it  is  sought  to  reach  property  upon  which 
creditors  have  already  attached  the  lien,  such  creditors  are  necessary 
parties  to  the  suit.^® 


12.  Hutton  V.  Lockridge,  22  W.  Va. 
159. 

13.  G-avezzi  v.  Dryfoos,  110  App. 
Div.    90,   97   N.   Y.   Supp.    59. 

14.  Ward  v.  Hollins,   14  Md.   158. 

15.  McNab  v.   Heald,  41  111.  326. 

16.  U.  S. — United  States  v.  How- 
land,  4  Wheat.  108,  4  L.  ed.  526.  Ark. 
Boone  County  v.  Keek,  31  Ark.  387. 
Ga.— Stephens  v.  Whitehead,  75  Ga. 
294.  N.  Y.— Miller  v.  Hall,  70  X.  Y. 
250. 

Judgment  Debtor's  Property  in 
Hands  of  Attaching  Creditors. — In  an 
action  to  subject  the  judgment  debtor's 
property  in  the  hands  of  attaching  cred- 
itors to  a  creditor's  suit  the  judgment 
debtors  are  not  necessary  parties  as  to 
the  plaintiff's  rights  against  them  and 
the  property  is  established  by  the  final 
judgment  of  the  court,  and  because 
they  have  since  the  attachment  assigned 
and  transferred  their  interest  and  have 
no  claim  nor  interest  in  the  property. 
Skinner  v.  Stuart,  13  Abb.  Pr.  (N.  Y.) 
442. 

17.  Stoeckle  v.  Ehlers,  37  Mich.  261; 
Gavazzi  v.  Dryfoos,  47  Misc.  15,  95 
N.  Y.  Supp.  199;  Kobeson  v.  Ford,  3 
Edw.  Ch.   (N.  Y.)   441. 

But  in  Brightwell  i\  Mallory,  10 
Yerg.  (Tenn.)  196,  it  was  held  that 
when  the  judgment  debtor  owns  shares 
of   stock   in   a   bank     and     a     creditor 


brings  suit  to  subject  same  to  the  pay- 
ment of  his  judgment  the  bank  is  not 
a  necessary  party  thereto. 

18.  Bay  State  Iron  Co.  f.  Goodall, 
39  N.  H.  "^223,  75  Am.  Dec.  219;  Cress- 
well  r.  Smith,  8  Lea   (Tenn.)   688. 

19.  Eountree  v.  McKay,  59  N.  C. 
87;  Bilmyer  v.  Sherman,  23  W.  Va. 
6.56;  Dickinson  v.  R.  Co.,  7  W.  Va. 
390;  Hoffman  V.  Shields,  4  W.  Va. 
490. 

A  creditor  who  brings  a  bill  against 
a  debtor  to  enforce  the  lien  of  his 
judgment  against  his  debtor's  land 
should  sue  on  behalf  of  himself  and 
all  other  judgment  creditors  excepting 
those  made  defendants,  and  he  should 
make  formal  defendants  in  his  suit  all 
other  creditors  who  have  obtained  judg- 
ment in  the  court  of  record  in  which 
the  debtor  owns  lands  which  are  sought 
to  be  subjected  to  the  payment  of 
the  judgments  and  also  all  creditors 
who  have  obtained  judgments  in  any 
part  of  the  state  which  have  been 
recorded  in  the  judgment  lien  docket 
of  said  county.  Pappenheimer  v.  Rob- 
erts, 24  W.  Va.  702;  Grove  v.  Judy, 
24  W.  Va.  294;  Livesay  V.  Feam- 
ster,  21  W.  Va.  83;  Xeely  v.  Jones,  16 
W.   Va.    625. 

If  a  bill  is  brought  to  enforce  liens 
for  the  benefit  of  lien  holders,  and 
the  claims  cannot  be  equitably  settled 
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Mortgagee.  —  In  an  action  by  a  creditor  to  reach  money  due  upon 
a  mortgage,  on  the  ground  that  the  assignment  of  the  mortgage  was 
fraudulent,  the  mortgagee,  though  a  non-resident  is  a  necessary 
party.^*^ 

As  to  Life  Tenant  and  Remaindermen.  —  "Where  the  deceased  debtor 
had  devised  his  land,  which  the  bill  sought  to  reach,  to  one  person 
for  life  and  the  remainder  to  others,  the  holder  for  life  and  the  re- 
maindermen are  necessary  parties;'^  though  it  is  not  necessary  to 
make  remaindermen  parties  when  the  suit  is  merely  to  subject  the 
life  estate  of  the  debtor.^^ 

Assignee  of  Complainant. —  When  the  sole  complainant  is  discharged 
under  the  insolvent  act  and  makes  an  assignment  for  the  benefit  of 
creditors,  his  assignee  must  be  made  a  party,-=^  and  when  one  of 
the  defendants  has  become  a  bankrupt  his  trustee  must  be  made  a 
party  to  the  suit.^* 


without  taking  evidence  as  to  the 
claim  of  one  of  the  lien  holders,  this 
lien  holder  should  be  made  a  party 
and  his  rights  adjusted.  Smith  v.  Par- 
sons, 33  W.  Va.  644,  11  S.  E.  68. 

All  the  lien  creditors  who  have  filed 
their  claims  and  have  had  them  re- 
ported by  the  commissioners  thereby 
become  parties  to  the  suit,  and  being 
such  parties  the  court  has  the  right 
and  authority,  after  the  debt  of  the 
formal  plaintiff  had  been  paid  and  sat- 
isfied, to  dismiss  the  suit  as  to  him  and 
direct  that  the  cause  shall  thereafter 
be  prosecuted  in  the  names  and  at 
the  cost  of  any  and  all  of  the  unsatis- 
fied creditors  who  had  filed  their 
claims  and  thus  became  parties  to  the 
suits.  Bilmyer  v.  Sherman,  23  W.  Va. 
656. 

If  there  was  a  formal  order  direct- 
ing a  convention  of  lien  holders  after 
publication,  for  a  failure  to  make 
lienors  formal  parties,  the  court  will 
not  reverse  a  decree;  the  liens  being 
ascertained  and  definite.  Norris,  Cold- 
well  &  Co.  V.  Bean,  17  W.  Va.  655. 

A  decree  of  sale  in  equity  does  not 
affect  junior  lienors,  not  parties  there- 
to, for  junior  lienors,  when  not  made 
parties  to  a  bill  for  foreclosure  or  sale, 
are  not  bound  by  the  decree,  nor  is 
that  rule  violated  when  it  is  held  that 
another  has  the  title,  as  that  conse- 
quence flows  from  the  fact  that  the 
lien  of  the  judgment  under  which  an- 
other claim  is  prior  to  that  under 
which  the  junior  lienors  claim,  and 
whatever  rights  the  junior  had  prior 
to  the  sale  in  equity  which  gives  such 
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other  the  paramount  title  they  still 
have,  wholly  unimpeached,  by  that  sale 
or  by  any  other  cause,  unless  they  are 
barred  by  lapse  of  time  or  laches,  and 
the  lien  of  the  junior  creditor's  judg- 
ment still  remains  in  full  force.  How- 
ard V.  Milwaukee,  etc.  E.  Co.,  101  U.  S. 
837,  25  L.  ed.  1081. 

20.  Gray  v.  Schenck,  4  N.  Y.  460. 
When   no   relief   is    asked   against   a 

mortgage  of  the  defendant,  and  his 
mortgage  is  not  assailed  and  his  title 
under  it  is  conceded  to  be  valid  there 
is  no  ground  on  which  the  mortgagee 
can  be  regarded  as  a  necessary  party 
to  the  suit.  Trego  v.  Skinner,  42  Md. 
42-6. 

21.  Bowen  v.  Gent,  54  Md.  555. 

Where,  under  a  creditor's  bill,  a  de- 
cree for  the  sale  of  certain  real  estate 
of  the  deceased  is  made,  the  decree 
will  be  set  aside  until  certain  remain- 
dermen who  are  minors  are  made  par- 
ties to  the  proceedings  and  have  an 
opportunity  of  submitting  an  exception 
to  the  sale  which  they  may  make 
available  to  prevent  it.  Whaley  in  E. 
Eraser  &  Dill  f.  Charleston,  8  S.  C. 
344,  30   Am.   Eep.   26. 

22.  Moore  v.  Bruce,  85  Va.  139,  7 
S.   E.   195. 

23.  Sedgwick  v.  Cleveland,  7  Paige 
(N.   Y.)    287. 

24.  Lowry  v.  Morrison,  11  Paige 
(N.  Y.)   327. 

No  Objection  Made  as  to  Parties. 
When  one  of  the  defendants  has  be- 
come a  bankrupt  and  the  necessity  for 
the  addition  of  the  assignee  as  a  party 
becomes  apparent,  and  no  objection  is 
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In  Case  of  Joint  Interests  in  Property.  —  "Wlien  it  is  sought  to  sub- 
ject a  debtor's  interest  in  certain  notes  where  such  interest  is  in- 
separable from  the  interest  of  other  joint  owners  of  the  notes,  these 
others  are  necessary  parties,-^  and  when  a  distributive  share  is  sought 
to  be  subjected,  all  the  distributees  are  necessary  parties.-*^ 

As  to  Joint  Debtors.  — But  in  order  to  bring  a  creditor's  suit  against 
one  joint  judgment  debtor,  it  is  not  necessary  to  make  the  other 
joint  debtor  a  party  when  he  has  obtained  an  order  from  the  supreme 
court  staying  the  proceedings  as  to  him,-"  or  when  an  execution  has 
been  returned  unsatisfied  as  to  him  and  the  answer  admits  his  in- 
solvency,-* or  when  upon  a  return  of  an  execution  unsatisfied  against 
him,  the  complainant's  claim  is  shown  to  be  a  lien  upon  certain  real 
estate  belonging  to  the  other  joint  debtor  and  that  the  other  alone  has 
an  interest  in  the  suit.^^ 

4.  Joinder  of  Parties  Defendant.  —  A  distinct  right  of  property 
of  each  of  two  or  more  defendants  may  be  pursued  by  a  single  ac- 
tion against  both  or  all  in  behalf  of  creditors  to  whom  they  are 
jointly  liable.^  And  so  it  is  proper  to  join  as  defendants  the  judg- 
ment debtor  and  all  others  through  whom  the  title  to  the  property 
has  passed  in  conveying  said  property.'^  And  where  separate  judg- 
ments have  been  obtained  against  the  maker  and  drawer  of  a  note  and 
executions  have  been  returned  upon  both  unsatisfied,  they  may  be 
joined.^^ 


taken  to  the  bill  that  proper  parties 
are  not  made,  there  is  no  sound  rea- 
son why  the  case  should  not  stand 
over  in  order  to  make  the  necessary 
parties.  Eugely  &  Harrison  v.  Eobin- 
son,   10   Ala.   702. 

Where  Assignee  Is  Counsel  in  the 
Cause. — If  defendant  in  a  creditor's 
suit  has  become  a  bankrupt  pendente 
lite  but  the  record  disclosed  that  his 
assignee  in  bankruptcy  was  counsel  in 
the  cause,  and  was  cognizant  of  all 
the  proceedings,  was  one  of  the  com- 
missioners of  sale  and  an  assignee  in 
the  bankruptcy,  the  assignment  of  error 
that  the  cause  was  not  revived  in 
the  name  of  the  assignee  is  not  well 
taken.  Merchants  Bank  v.  Campbell, 
75  Va.  455. 

25.  Martin  v.  Carter,  90  Ala.  96, 
7  .So.    510. 

26.  Hartley  v.  Bloodgood,  16  Ala. 
233. 

When  land  is  conveyed  to  one  son 
for  himself  and  his  three  brothers,  a 
creditor's  bill  in  which  they  have  not 
been  made  parties  cannot  have  the  ef- 
fect of  subjecting  the  land  to  the 
payment  of  a  judgment  against  their 
grantor.  Gudgel  v.  Kitterman,  108  111. 
50. 


27.  Commercial  Bank  v.  Meach,  7 
Paige    (N.   Y.)    448. 

28.  Rankin  t\  Eothschild,  78  Mich. 
10,  43  X.  W.  1077;  Williams  V.  Hub- 
bard, 1   Mich.  446. 

29.  Fox  V.  Moyer,  54  IST.  Y.  123. 

30.  Braduer  v.  Holland,  33  Hun 
(N.   Y.)    288. 

"A  demurring  defendant  is  not  in 
position  to  complain  that  complainant 
has  found  it  necessary  to  join  other 
defendants  in  the  effort  to  secure  a 
lien  upon  suiBcient  property  of  the 
judgment  debtor  to  satisfy  her  claim." 
Wilson  v.  Addison,  127  Mich.  680,  87 
N.    W.    109. 

31.  IT.  S.— Prevost  v.  Gorrell,  19 
Fed.  Cas.  No.  11,405.  Ala. — Lehman 
V.  Meyer,  67  Ala.  396.  Pla.— Hayden 
V.  Thasher,  18  Fla.  795.  HI.— Hurd  v. 
Ascherman,  117  111.  501,  6  N.  E.  160. 
Mich. — Hulbart  r.  Detroit  Cycle  Co., 
107  Mich.  81,  64  N.  W.  950.  N.  H. 
Chase  v.  Searles,  45  X.  H.  511.  S.  C. 
South  Carolina  v.  Foot,  27  S.  C.  340. 
Wis. — Winslow  V.  Donsman,  18  Wis. 
4o6. 

32.  Austin  v.  Figuera,  7  Paige 
(X.  Y.)   56. 
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It  is  also  proper  to  join  as  defendants  the  representatives  of  the 
deceased  member  of  two  firms  with  the  surviving  partner  of  one  of 
the  firms  when  the  creditors  were  common  creditors  of  both  firms,^^ 
and  for  an  assignee  of  a  judgment  in  a  creditor's  suit  against  the 
judgment  debtor  to  join  the  co-plaintiff  of  his  assignor,  who  claimed 
to  be  the  owner  of  the  entire  judgment.'* 

Where  a  debtor,  in  order  to  secure  his  sureties,  gave  them  a  mort- 
gage, and  one  of  them  took  charge  of  the  property  to  administer 
it  until  the  notes  for  which  they  were  sureties  were  paid,  it  is  proper 
for  the  other  sureties  in  bringing  a  suit  for  an  accounting,  to  join 
such  surety  with  the  debtor  as  defendants  in  the  action.'^^ 

In  a  creditor's  suit  in  the  federal  court,  upon  a  judgment  obtained  in 
the  state  court  for  the  benefit  of  creditors,  it  is  proper  to  bring  in 
as  parties  defendant  the  parties  to  the  suit  in  the  state  court  and 
the  representatives  of  the  estates.'" 

E.  Intervention.  —  1.  Right  To  Intervene.  —  Where  a  creditor's 
suit  is  brought  for  the  complainant  and  for  all  others  who  may  be 
made  parties,  to  subject  the  property  of  the  debtor  to  the  payment 
of  his  debts,  any  creditor  presenting  his  claim  cannot  be  refused  par- 
ticipation as  a  party  therein.''     And  when  the  matter  has  been  re- 


33.  Nelson  v.  Hill,  5  How.  (U.  S.) 
127,  12  L.  ed.  81. 

34.  Beasjg  v.  Gaynor,  85  "Wis.  468, 
55  N.  W.  919. 

35.  Anthony  ^•.  Eay  &  Somerville, 
28  Mo.  109. 

36.  Howards  r.  Selden,  5  Fed.  465. 

37.  Ga. — Branan  r.  Baxter  &  Co., 
122  aa.  222,  50  S.  E.  45.  Ind.— Do- 
herty  v.  Holliday,  137  Ind.  282,  32 
N.  E.  315,  36  N.  E.  907.  Mo.— Wil- 
liams V.  Jones,  23  Mo.  App.  132.  N.  J. 
Jones  V.  Fayerweather,  46  N.  J.  Eq. 
237,  19  Atl.  22. 

As  qualifying  or  amplifying  the  prin- 
ciples here  stated,  see  supra,  III. 

Necessity  To  Exhaust  Legal  Rem- 
edies.— In  order  to  entitle  a  creditor  to 
intervene  to  reach  property  in  the 
hands  of  the  court,  apparently  belong- 
ing to  another  creditor  of  their  com- 
mon debtor,  he  must  show  that  he  has 
exhausted  his  remedy  at  law  or  he 
must  show  a  specific  lien  upon  prop- 
erty; and  when  his  petition  alleged 
"that  the  petitioner  was  induced  not 
to  take  steps  to  intervene  .  .  . 
and  have  his  rights  determined  in  that 
proceeding  upon  the  strength  of  a  prom- 
ise made  by  the  respondents  that  the 
balance  of  the  fund  should  be  applied 
on  his  judgment  if  the  intervening 
creditors  succeeded  is  a  sufficient  rea- 
son to  justify  the   court  in  dismissing 
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the  petition."  Meissner  v.  Meissner, 
68  Wis.  336,  32  N.  W.  51. 

But  in  Carp  v.  Chipley,  73  Mo.  App. 
22,  it  was  held  that  when  it  has  been 
demonstrated  by  one  judgment  creditor 
that  a  legal  remedy  is  unavailing,  oth- 
er creditors  may  then  intervene  and 
they  should  not  be  turned  away  and 
required  to  sue  at  law  and  obtain  a 
judgment,  etc.,  in  order  to  make  proof 
of  a  fact  already  in  existence. 

Asserting  Judgment  lien  in  a  Second 
Creditor's  Suit. — Where  a  creditor  fails 
to  prove  his  judgment  in  a  creditor's 
suit  brought  first  when  his  judgment 
is  a  lien  upon  property  not  involved 
therein,  he  is  not  barred  thereby  from 
coming  and  proving  his  claim  in  a  sub- 
sequent creditor's  suit  in  which  the 
land  upon  which  his  judgment  is  a 
lien  is  involved.  Gilbert  r.  Lawrence, 
56  W.  Va.   281,   49   S.   E.   155. 

Where  all  the  creditors  are  to  be  paid 
in  proportion,  when  any  creditor  insti- 
tutes a  suit  to  obtain  the  benefit  of  the 
trust  the  decree  must  be  such  that  all 
other  creditors  may  come  in  under  it. 
Long  V.  Yanceyviile  Bank,  85  N.  C. 
355. 

When  under  a  bill  a  receiver  has 
been  appointed  and  has  come  into  the 
possession  of  the  fund,  a  claimant  upon 
such  fund  can  be  heard  before  the  mas- 
ter upon  a  proper  application,  pro  in- 
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ferred  to  a  commissioner,  any  creditor,  though  not  a  party  to  the 
suit,  has  a  right  to  appear  before  the    coiumissioner    and    file    his 

claim.^* 

Where  the  design  of  the  bill  is  to  declare  property  subject  to  the 
lien  of  any  attaching   or   judgment   creditors,   all   creditors   having 


teresse  suo,  and  the  master  should  pro- 
tect the  rights  of  such  part}'  by  such 
order  as  will  comport  with  the  rights 
of  all  parties  subject  to  the  review  of 
the  chancellor.  Field  r.  Jones,  11  Ga. 
413. 

In  Debtor's  Application  Under  In- 
solvent Debtor's  Act. — The  creditors 
of  a  debtor,  who  is  an  applicant  for  the 
benefit  of  the  insolvent  debtor's  act, 
may  join  therein  in  order  to  enlarge 
the  fund  for  the  payment  of  creditors 
and  to  exclude  fraudulent  creditors. 
Brandon  &  Xethers  r.  Gowing,  6  Rich. 
Eq.   (S.   C.)   5. 

Since  the  property  of  a  bankrupt  is 
subject  to  the  claims  of  creditors  of 
the  bankrupt  and  the  money  is  held 
in  trust  for  his  creditors,  a  creditor 
has  the  right  to  file  a  bill  and  detain 
the  fund  for  the  benefit  of  creditors, 
and  having  done  so,  another  creditor 
has  the  right  to  intervene  and  make 
himself  a  partv.  Clark  r.  Clark,  17 
How.   (U.  S.)    315,  15  L.  ed.  77. 

A  suit  in  chancery,  although  filed  on 
behalf  of  one  creditor  only,  may,  by 
decree  covering  all  creditors,  be  con- 
verted into  a  general  creditor's  bill 
and  will  allow  all  consequences  at- 
tending such.  Williams'  Admr.  i". 
Newman,  93  Va.  719,  26  S.  E.  19;  Hurn 
V.  Keller,  79  Va.  415;  Piedmont  &  A. 
Ins.  Co.  r.  Maury,  75  Va.  508;  Arnold 
r.  Casner,  22  W.  Va.   444. 

Sufacient  if  Opportunity  To  Inter- 
vene Is  Given. — It  is  sufficient  in  the 
beginning  of  a  creditor's  suit  if  an 
opportunity  be  given  to  other  cred- 
itors to  present  and  establish  their  de- 
mands, and  the  title  need  not  be  amend- 
ed so  as  to  make  it  in  behalf  of  all 
other  creditors.  Brenan  v.  Burke,  6 
Eich.  Eq.    (S.   C.)    200. 

Where  Formal  Request  To  Be  In- 
tervenors  Unnecessary. — When  an  in- 
solvent corporation  mortgaged  its  prop- 
erty to  two  of  its  creditors,  and  an- 
other creditor  brought  suit  for  himself 
and  all  intervening  creditors  to  set 
aside  morteages  and  have  the  mort- 
gagees declared  trustees  for  the  cred- 
itors, the  mortgagees  did  not  have  to 


put  on  record  a  formal  request  to  be 
admitted  "under  the  invitation  of  the 
bill"  in  order  to  share  the  benefits 
of  the  suit  on  an  equality  with  the 
other  interveners,  since  the  mortgages 
were  not  set  aside  for  fraud.  Lippin- 
cott  f.  Shaw  Carriage  Co.,  34  Fed. 
570. 

When  the  original  bill  was  not  good 
as  a  creditor's  bill,  the  proceeding  was 
one  in  which  the  creditors  who  sought 
to  intervene  had  no  interest  and  it  was 
not  error  to  deny  their  prayer  to  be- 
come parties  bv  intervention.  Braman 
V.  Baxter  &  Co.,  122  Ga.  222,  50  S. 
E.    45. 

Presentation  of  an  Assigned  Claim. 
When  a  master  is  appointed  to  take 
proof  of  claims  and  a  claim  is  pre- 
sented which  seems  to  have  been  as- 
signed, the  proper  course  would  be  for 
the  claim  to  be  presented  in  the  way  of 
a  petition  to  the  court  making  the  as- 
signee a  party  so  that  he  may  have  op- 
portunity of  asserting  whatever  inter- 
est he  may  claim.  Burnham  v.  Lamar 
Ins.   Co.,   79  111.   160. 

After  the  filing  of  the  master's  re- 
port, a  purchaser  of  the  rights  of  one 
of  the  creditors,  pending  the  litigation, 
cannot  come  in  without  a  supplemental 
bill.  Wilder  v.  Keeler,  3  Paige  (X. 
Y.)    164. 

A  judgment  debtor  m^y  be  permitted 
to  intervene  in  a  suit  brought  to  sub- 
ject his  interest  in  property  and  assets 
to  the  payment  of  the  judgment,  when, 
after  the  cause  has  been  heard  on  fur- 
ther directions,  he  submitted  to  be 
bound  by  the  previous  proceedings,  as 
it  places  him,  as  to  further  proceed- 
ings, in  the  same  situation  as  if  he 
had  been  a  party  from  the  first.  Cow- 
ing V.   Greene,   45   Barb.    (N.   Y.)    585. 

38.  Wilson  v.  Carrico,  50  W.  Va.  336, 
40  S.  E.  439. 

When  a  creditor  proves  his  claim  be- 
fore a  commissioner  in  a  creditor's  suit, 
he  becomes  a  substantial  party  to  the 
cause  and  is  in  a  position  to  appeal 
from  anv  adverse  decree.  Carnahan 
V.  Ashworth  (Va.),  31  «.  E.  65. 
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liens  are  entitled  to  be  heard  and  have  their  liens  proteeted.^^  And 
when  a  receiver  has  sold  property  without  an  order  of  court,  he 
being  appointed  such  in  a  creditor's  suit,  other  judgment  creditors 
may  intervene  and  have  such  sale  declared  illegal.*"  But  where  the 
action  is  based  upon  a  personal  privilege,  like  usury,  interveners 
are  not  allowed  to  come  in/^ 

Any  person  claiming  an  interest  in  the  property  which  it  is  attempted  to 
subject  to  the  claims  of  creditors,  may  be  permitted  to  come  in  as 
a  party  to  the  suit/^ 

Persons  failing  to  come  in,  after  an  opportuity  to  do  so  in  a  suit 
in  behalf  of  complainant  and  all  other  creditors,  will  be  excluded 
from  the  benefit  of  the  decree  made,  and  yet  being,  in  an  essential 
sense,  parties  to  the  action,  they  will  be  bound  by  it.*^ 

2.  Time  To  Intervene.  —  A  creditor  may  intervene  at  any  time 
after  the  creditor's  bill  has  been  filed  if  his  claim  is  filed  within  the 
time  specified  in  the  proceedings  for  presenting  claims,**  and  may 


39.  Kuhl  V.  Martin,  26  N.  J.  Eq.  60; 
Voorhees  r.   Reford,   14  N.  J.   Eq.   155. 

When  it  appears  by  record  that  the 
parties  attempting  to  intervene  ten- 
dered and  offered  by  proper  petitions 
liens  older  than  any  of  those  reported 
by  the  commissioner  and  prayed  to  be 
made  defendants,  it  was  error  to  re- 
ject their  petitions  and  prayers.  Pap- 
penheimer  v.   Eoberts,  24  W.  Va.   702. 

40.  Campan  v.  Detroit  Driving  Club, 
130  Mich.  417,  90  N.  W.  49. 

41.  Boughton  v.  Smith,  26  Barb.  (N. 
Y.)    635. 

42.  Taylor  v.  Mills,  2  Edw.  Ch.  (N. 
Y.)  318;  Kanawha  Val.  Bank  V.  Wil- 
son, 29  W.  Va.  645,  2  S.  E.  768  (as 
to  heirs). 

Interest  in  Property  Conveyed  Pen- 
dente Lite. — When,  after  a  creditor's 
suit  was  brought,  and  a  short  time  be- 
fore the  decree  was  rendered,  a  portion 
of  the  land  sought  to  be  subjected  was 
conveyed  to  certain  parties,  since  their 
interest  was  acquired  pendente  lite,  it 
was  not  necessary  that  they  be  made 
parties  to  the  suit.  Price  v.  Thrash,  30 
Gratt.   (Va.)  515. 

43.  Dobson  v.  Simonton,  93  N.  C. 
268.     See  also,  infra,  VTI,  E. 

When  certain  plaintiffs  are  indor- 
sers  of  notes  of  the  deceased,  the  cred- 
itors to  whom  they  are  bound  as  sure- 
ties are  under  an  obligation  to  bring 
in  their  claims  and  offer  them  for  a 
dividend  in  the  case,  and  if  they  fail 
to  do  so  after  having  notice  of  this 
suit  they  can  obtain  no  satisfaction 
from  the  estate  after  the  whole  of  it 


has  been  distributed  and  the  plaintiff 
as  sureties  would  be  discharged;  or, 
after  coming  in,  if  they  fail  to  estab- 
lish their  claims  and  obtain  a  dividend, 
then  those  plaintiffs  can  only  be  bound 
for  the  balance;  and  to  enable  the 
plaintiffs  to  avail  themselves  of  either 
•of  these  defenses  against  the  claims  it 
should  be  shown  to  the  auditor  and 
clearly  set  forth  by  him  in  his  state- 
ment of  their  claims,  that  they  are 
those  very  liabilities  specified  in  the 
bill  against  which  the  plaintiffs  ask 
an  indemnity  or  a  discharge.  Sim- 
mons V.  Tongue,  3  Bland  (Md.)  341. 

44.  In  Tabor  v.  Eoyal  Ins.  Co.,  124 
Ala.  681,  26  So.  252,  it  was  held  that 
when  a  i^rivate  business  corporation  be- 
comes insolvent  and  the  debts  must  be 
determined  in  order  to  discover  to  whom 
pro  rata  payments  are  to  be  made,  the 
court  is  required  to  -fix  a  day  for  the 
bringing  in  of  such  claims,  and  the  court 
will  not  thereafter  permit  a  creditor 
to  proceed  on  his  own  account  but  he 
must  come  in  under  the  former  bill. 

Opportunity  should  be  given  to  all 
the  other  creditors  of  the  testator  com- 
ing in  and  agreeing  to  bear  their  pro- 
portion of  the  cost,  to  prove  their  debts 
before  the  commissioner  within  a  rea- 
sonable time  prescribed  by  the  chan- 
cellor, and  to  participate  equally  in  the 
equitable  assets.  Kinney  i'.  Harvey,  2 
Leigh    (Va.)    70,  21   Am.   Dec.   597. 

"If,  from  the  delay  which  has  taken 
place,  it  is  manifest  that  no  correct 
account  can  be  rendered,  that  any  con- 
clusion to  which  the  court  can  arrive 
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be  permitted  to  file  his  claim  up  to  the  time  of  the  actual  distribu- 
tion of  the  assets,*^  if  he  has  not  been  guilty  of  laches  in  filing  it,^** 
and  if  the  rights  of  others  are  not  thereby  prejudiced.*^ 

3.  Rights  After  Intervention.  —  In  some  jurisdictions  where  the 
suit  is  such,  that,  as  a  matter  of  right,  creditors  may  come  in  and 
be  made  parties  and  they  have  done  so,  it  is  not  competent  for  the 
plaintiff  to  effect  any  compromise  or  do  anything  that  will  curtail 


must  at  best  be  conjectural,  and  that 
the  original  transactions  have  become 
so  obscured  by  time,  and  the  loss  of 
evidence  and  the  death  of  parties  as  to 
render  it  difficult  to  do  justice,  the 
court  -will  not  relieve  the  plaintiff." 
Kavanaugh  v.  Kavanaugh,  98  Va.  649, 
37  S.  E.  275. 

Where  several  creditors  have  beea 
admitted  as  plaintiffs  upon  the  filing 
of  their  bills  and  have  agreed  to  con- 
tribute to  the  expenses  of  the  suit  they 
may  go  at  once  before  the  commission- 
ers  and  have   their  claims   stated   sub 


they  can  show  an  interest  in  the  com- 
mon fund.  Seaver  f.  Bigelow,  5  Wall. 
(U.  S.)   211,  18  L.  ed.  595. 

46.  Continental  Trust  Co.  v.  Toledo 
St.  L.  &  K.  C.  E.  Co.,  82  Fed.  642; 
United  States  F.  O.  G.  Co,  V.  Eainey 
(Tenn.),    113    S.   W.    397. 

Upon  Conditions. — In  creditor's  suits 
it  is  not  the  practice  of  the  court  to 
hold  creditors  to  very  strict  terms  as 
to  the  time  when  they  shall  come  in 
and  prove  their  debts  so  long  as  it  can 
be  done  without  injustice  to  other 
parties,  and  those  who  have  neglected 


ject    to    exceptions    as   in    other    cases,     to  prove   their   claims   within   the   time 


Anderson    v.    Anderson,    4   Hen.    &    M 
(Va.)    475. 

When  Creditor  Does  Not  See  Notice 
To  Come  in. — Where  a  general  cred- 
itor's bill  is  filed  and  six  months'  no- 
tice is  given  creditors  to  come  in,  this 
is  a  reasonable  time;  and  a  complain- 
ant who  did  not  see  the  notice  is  un- 
fortunate and  cannot  intervene;  but 
when  a  creditor  is  not  in  a  position  to 
intervene,  he  may,  on  petition  to  the 
court,  be  allowed  to  prosecute  his  ac- 
tion at  law  to  judgment  and  then  file 
his  claim.  Barnett  V.  East  Tenn.  V. 
&  G.  K.  Co.   (Tenn.),  48  S.  W.  817. 

45.  Bank  V.  Dugan,  2  Bland  (Md.) 
254;  .Jones  V.  Fayerweather,  46  iST.  J. 
Eq.  237,  19  Atl.  22. 

In  Ex  parte  Xaylor  &  Smith,  11  Eich. 
Eq.  (S.  C.)  259,  78  Am.  Dec.  457,  it  was 
held  that  when  a  creditor  has  failed  to 
present  and  prove  his  claim  before  the 
day  appointed  in  the  order  for  ac- 
tual distribution,  the  court  will  not 
afford  any  protection  from  laches  and 
the  petitioners  are  not  entitled  to  be 
saved  from  the  consequence  of  the 
lapse  of  time  before  the  filing  of  the 
petition. 

After  Decree. — The  joining  of  par- 
ties plaintiff  is  so  much  a  matter  of 
form  that  new  parties  may  come  in  at 
almost  any  stage  of  the  proceedings  pn 
a  proper  application  and  under  special 
circumstances,    even     after    decree,    if 


prescribed  by  the  master  may  make 
their  proof  upon  pavraent  of  the  extra 
cost.  Pratt  V.  Eathbun,  7  Paige  (N. 
Y.)    269. 

After  the  cause  has  been  finally 
heard,  a  creditor  cannot  be  admitted 
unless  his  admission  is  by  consent,  on 
condition  that  those  who  have  expend- 
ed labor  and  incurred  risks  be  first 
paid.  Jones  ^^  Davenport,  45  N.  J.  Eq. 
77,  17  Atl.  570. 

47.  Brooks  v.  Gibbons,  4  Paige  (K 
Y.)  374;  Marling  v.  Eobrecht,  13  W. 
Va.  440. 

A  creditor  applying  for  leave  to 
prove  his  debts  after  the  filing  of  the 
master's  report  must  give  notice  of  the 
application  to  the  solicitors  of  the 
creditors  who  have  established  their 
claims  before  the  master  as  well  as  to 
the  original  parties  to  the  suit,  and 
must  file  his  application  within  a  rea- 
sonable time  after  he  is  informed  that 
his  debts  had  not  been  proved  before 
the  master.  Wilder  v.  Keeler,  3  Paige 
(X.  Y.)    164. 

Statute  of  Limitations  Runs  Until 
Claim  Is  Filed. — There  is"  no  objection 
to  letting  certain  other  parties  come  in 
as  complainants  when  an  amended  bill 
is  filed,  but  the  statute  of  limitations 
will  run  against  their  claims  until  they 
do  come  in.  McDowell  v.  Goldsmith,  2 
Md.  Ch.  370. 
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the  rights  of  the  interveners  in  the  disposition  of  the  suit;^^  while 
in  other  jurisdictions,  until  a  decree  is  made,  the  plaintiff  may  dis- 
continue the  suit,  or  prosecute  it  with  dispatch  at  his  election.^'* 

4.     Misjoinder   of   Interveners.  —  a.    IIoiv   Taken   Advantage   of. 
A  defect  of  or  a  misjoinder  of  parties  must  be  taken  advantage  of 


48.  Mix  &  Storey  f .  Dukes,  58  Tex. 
96;  Honesdale  Shoe  Co.  t\  Montgom- 
ery, 56  W.  Va.  397,  49  S.  E.  434. 

Although  the  debt  of  the  plaintiff 
was  paid,  the  suit  was  for  all  lienors, 
and  when  others  had  appeared  and  be- 
come parties,  the  payment  to  the  plaint- 
iff could  not  defeat  the  decree  for 
"the  decree  belonged  to  all  and  not 
one  of  the  creditors,  and  any  creditor 
yet  unpaid  had  a  right  to  enforce  it. ' ' 
Shumates  Exrs.  r.  Crockett,  43  W.  Va. 
491,  27   S.  E.  240. 

After  an  order  of  reference,  the 
plaintiff  in  a  creditor's  suit  ceases  to 
have  absolute  control  over  it,  and  it 
cannot  be  dismissed  by  him  without  the 
consent  of  the  other  creditors  who  have 
filed  claims.  Lewis  v.  Laidey,  39  W. 
Va.  422,  19  S.  E.  378;  Billmeter  V. 
Sherman,  23  W.  Va.   662. 

Under  Delay  by  Original  Complain- 
ant.— If  before  decree  a  creditor  makes 
application  for  and  is  made  a  com- 
plainant, he  should  be  permitted  to 
proceed  with  the  prosecution  of  the 
suit,  if  the  original  complainant  un- 
duly delays.  Thompson  v.  Fisler,  33 
N.  J.  Eq.  480. 

Where  the  plaintiff  had  sold  or  as- 
signed his  claim  before  any  of  the 
creditors  bad  come  in  or  had  served  a 
notice  of  motion  to  be  brought  in  as 
parties,  and  the  person  to  whom  he 
had  sold  his  claim  had  stipulated  a  dis- 
continuance of  the  action,  and  had  ex- 
ecuted a  release  to  many  of  the  de- 
fendants, the  complaint  was  properly 
dismissed.  Hirscbfield  v.  Fitzgerald,  157 
N.  Y.  166,  51  N.  E.  997,  46  L.  E.  A. 
899. 

"Wlien  the  defendant  paid  the  origi- 
nal complainant's  claim  and  tendered 
his  costs  to  the  solicitor,  and  after- 
wards new  parties  applied,  without  no- 
tic*  to  defendant,  to  be  admitted  as 
complainants,  the  defendant  is  entitled 
to  have  the  case  dismissed.  Sehlagen- 
hanf  V.  Craven,  61  N.  J.  Eq.  232,  47 
Atl.   804. 

49.  Salisbury  v.  Binghamton  Pub. 
Co.,    85   Hun   99,   32   N.   Y.   Supp.   652; 
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Freman  v.  Guardian  Mut.  Ins.  Co.,  11 
Hun  (N.  Y.)  286;  Innes  v.  Lansing,  7 
Paige  (N.  Y.)  583;  Mattison  v.  Dema- 
rest,  19  Abb.  Pr.   (N.  Y.)   356. 

Until  Decree  for  an  Account.  —  Al- 
though a  creditor's  bill  ie  in  behalf 
of  all  the  creditors,  it  is  yet  under 
the  control  of  the  party  bringing  it, 
at  least  until  there  is  a  decree  for  an 
account.  Duerson  's  Admr.  v.  Alsop, 
27   Gratt.    (Va.)    229. 

It  makes  no  difference  that  when 
the  decree  for  sale  was  entered  the 
plaintiff  by  whom  the  suit  was  brought 
had  parted  with  his  claims  against  the 
defendant  company  and  was  no  longer 
interested  in  the  creditor's  suit,  for 
when  a  decree  for  a  general  account- 
ing is  entered  for  the  benefit  of  all 
the  creditors,  the  case  thereon  ceases  to 
be  under  the  control  of  the  party  who 
instituted  it.  Karn  v.  Eorer  Iron  Co., 
86  Va.  754,  11  S.  E.  431;  Piedmont  & 
Arlington  Ins.  Co.  v.  Maury,  75  Va. 
508. 

When  in  a  creditor's  suit  a  part  of 
the  funds  has  been  decreed  to  be  j^aid, 
and  the  other  creditors  have  come  in, 
the  plaintiff,  against  the  wish  of  his 
co-plaintiff  and  the  other  creditors, 
cannot  dismiss.  Muldron  &  Bruce  V. 
DuBose,  2  Hill.  (S.  C.)   375. 

Upon  Appointment  of  Receiver. — 
When  a  bill  is  brought  to  subject  the 
property  of  the  defendant  for  the  ben- 
efit of  all  its  creditors  and  a  receiver 
is  appointed,  any  other  creditor  may 
thereafter  intervene  by  petition  and  the 
original  plaintiff  cannot  then  withdraw 
the  suit  without  the  consent  of  such 
co-plaintiff.  Belmont  Nail  Co.  v.  Col- 
umbia I.  &  S.  Co.,  46  Fed.  336. 

Correlative  Eight  of  Defendant  To 
Settle.— Up  to  the  time  of  the  decree 
in  a  creditor's  suit  it  is  only  a  suit 
between  party  and  party,  and  the 
plaintiff  is  master  of  his  own  case 
and  may  make  any  disposition  of  it  he 
sees  fit,  and  as  a  correlative  right  to 
this,  the  defendant  may  tender  satis- 
faction and  compel  him  to  accept  it. 
McDougald  v.  Dougherty,   11   Ga.  570. 
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by  special  demurrer,  when  it  appears  upon  the  face  of  the  complaint/'^ 
b.  Timeliness  of  Objection.  —  An  objection  that  certain  petition- 
ing creditors  were  made  complainants  on  imperfect  petitions  comes 
too  late  when  made  after  an  answer  and  submission  for  trial  upon 
its  merits/^  And  where  the  defect  appears  by  answer,  the  existence 
of  such  persons  and  the  necessity  of  their  being  made  parties  should 
be  pointed  out  by  the  plea  or  answer.-^- 

IV.  SERVICE  OF  PROCESS. —  It  is  necessary  that  service  of 
process  be  made  upon  the  party  whose  property  is  to  be  affected,  or 
the  judgment  as  to  him  will  be  a  nullity  and  void,^"  and  the  service 


50.  Tatum  v.  Eosenthal,  95  Cal.  129, 
30  Pac.   136,  29   Am.   St.   Eep.  97. 

By  Answer  or  Demurrer. — Where  the 
trust  created  in  favor  of  creditors  of 
the  party  paying  the  consideration 
money  of  real  estate  conveyed  to  an- 
other under  a  statute  inures  to  the 
benefit  of  all  such  creditors,  the  cred- 
itor's suit  having  been  instituted  not 
only  on  the  plaintiff's  own  behalf,  but 
also  on  behalf  of  all  other  creditors, 
and  the  case  being  one  of  actual  and 
not  constructive  fraud,  the  defense  of 
the  absence  of  any  other  creditors  as 
necessary  parties  plaintiff  must  be  pre- 
sented by  answer  or  demurrer,  and 
when  not  so  presented  it  will  be  deemed 
to  have  been  waived  under  the  stat- 
ute. Hiler  v.  Hetterick,  5  Daly  (X. 
Y.)    33. 

As  to  Receiver  Being  Necessary 
Party. — When  the  defendants  in  a 
creditor's  suit  desire  to  raise  the  ques- 
tion as  to  the  receiver  being  a  neces- 
sary party  to  the  bill,  they  should  do 
so  h\  demurrer.  King  v.  Goodwin,  130 
111.  i02,  22  X.  E.  533,  17  Am.  St.  Eep. 
277. 

51.  Gibson  r.  Trowbridge  Furniture 
Co.,   96   Ala.   357,   11   Sa    365. 

Unless  a  misjoinder  of  complainants 
will  affect  the  propriety  of  the  decree, 
an  objection  thereto  will  not  be  allowed 
when  taken  for  the  first  time  at  the 
hearing.  Colgin  v.  Eedman,  20  Ala. 
650. 

When  a  judgment  creditor  filed  a  pe- 
tition in  a  creditor's  suit  and  all  the 
subsequent  proceedings  were  carried  on 
as  if  an  order  had  been  made  permit- 
ting the  joinder  and  no  objections  to 
the  want  of  an  order  was  made,  the 
fact  that  there  was  no  order  is  not 
ground  for  a  reversal.  Mvers  v.  Fenn, 
5  Wall.  (U.  S.)   205,  18  L.  ed.  60-i. 

52.  McCandless  &  Co.  f.  Hadden, 
48  Ky.   186. 


53.  Alonroe  v.  Galveston  Co.,  19  Abb. 
Pr.  (X.  T.)  90;  Grav  v.  Palmer  &  Stu- 
art, 33  Gratt.  (Ya.)  357. 

When  a  Debt  Due  Debtor  Is  At- 
tempted To  Be  Beached. — If  the  debt 
due  the  debtor  by  a  third  party  is 
attempted  to  be  reached  in  a  cred- 
itor's suit  and  the  debtor  is  out  of 
the  state  and  no  process  has  been 
served  upon  him,  the  court  cannot 
make  the  decree  sought  for,  for  the 
decree  would  not  bind  the  debtor  and 
would  afford  no  protection  to  the  third 
party  if  sued  abroad  by  the  debtor. 
Love    V.   Bowen,   55   X.    C.   49. 

Where  a  debtor  is  out  of  the  state 
and  his  distributive  share  in  an  es- 
tate in  the  hands  of  an  administra- 
tor is  sought  to  be  reached  by  a  cred- 
itor's suit,  it  will  not  avail,  for  no 
decree  could  be  made  that  would  pro- 
tect the  administration  for  making  the 
payment  in  case  the  debtor  sued  the 
administrator  for  the  amount  of  his 
distributive  share  in  the  estate  in  a 
foreign  court.  Yarbrough  f.  Arling- 
ton, 40  X.  C.  291. 

A  non-resident  debtor  of  a  resident 
judgment  debtor  may  be  subjected  to 
the  payment  of  the  judgment  debt,  and 
such  non-resident  debtor  may  be 
brought  without  personal  service  by 
publication,  and  upon  default,  a  de- 
cree may  go  against  him  and  an  ex- 
ecution of  fieri  facias  may  issue,  which 
may  be  made  out  of  any  property  of 
such  defendant,  that  mav  be  found. 
McCrae  v.  Tenn.,  etc.  Bank,  6  Coldw. 
(Tenn.)    474. 

Service  of  Procass  Upon  Some  of 
Joint  Debtors.— Where  a  judgment  is 
recovered  against  joint  debtors  upon 
the  service  of  process  upon  only  some 
of  them,  a  creditor's  bill  can  only  be 
issued  against  the  joint  property  of 
all  or  against  the  separate  property  of 
those  who  have  been  served,  and  can- 
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must  fulfil  every  requirement  of  a  statute  or  of  a  rule  of  court  or 
it  will  not  be  effective.^*  A  party  may,  however,  by  appearing  and 
making  defense,  waive  objection  to  such  service.^^ 

V.  FORM  AND  REQUISITES  OF  PLEADINGS.  —  A.  Bill, 
Complaint  or  Petition.  —  1.  Allegations  Must  Follow  Statute.  —  It 
is  essential  that  the  bill,  complaint  or  petition  in  a  creditor's  suit 
allege  all  matters  required  by  the  statute,^"  or  by  the  rules  and  prac- 
tice  of  the  courts.^^     And  when  such   requirements   have   been   fol- 


not  interfere  with  any  disposition  of 
the  separate  property  of  those  who 
have  not  been  served.  Billhofer  V. 
Heuback,  15  Abb.  Pr.  (N.  Y.)   143. 

Judgment  creditors  are  necessary  par- 
ties in  proceedings  to  subject  lands,  up- 
on which  they  have  liens,  to  the  pay- 
ment of  such  other  judgment  liens,  and 
it  is  necessary  to  serve  them  with  proc- 
ess.    Hoffman  v.  Shields,  4  W.  Va.  490. 

Copy  of  Process  Served  Upon  Presi- 
dent.— Where  a  copy  of  the  process, 
on  which  was  endorsed  the  object  of 
the  action,  was  duly  served  upon  the 
president  of  the  company,  he  not  be- 
ing a  party,  it  was  but  service  upon 
the  company  and  no  lien  is  created 
against  him  by  mere  service  of  proc- 
ess on  the  defendant  company  alone. 
Newport  Bridge  Co.  v.  Dougless  Trust 
Co.,    12    Bush    (Ky.)    673. 

The  failure  of  the  court  to  make  an 
order  that  tlie  bill  should  stand  as  a 
general  creditor's  bill,  and  to  direct 
publication  for  all  creditors  to  appear, 
is  merely  a  defect  in  the  proceedings, 
inasmuch  as  creditors  generally  ap- 
peared to  have  accepted  it  as  such 
and  come  in  under  it  without  such  or- 
der or  publication.  Bank  of  Eome  v. 
Haselton,   15  'Lea    (Tenn.)    216. 

54.  Bryant  v.  Bryant,  14  Ky.  L. 
Eep.  358,  20  S.  W.  270;  Nesmeth  v. 
Halsted,  11  Paige  (N.  Y.)  647;  King  v. 
Ray,    11    Paige    (N.    Y.)    235. 

55.  Barger  v.  Buckland,  28  Gratt. 
(Va.)    850. 

56.  Simmons  v.  Eldridge,  19  Abb. 
Pr.  (N.  Y.)   296. 

57.  Clark  v.  Davis,  Harr.  (Mich.) 
227. 

It  is  sufficient  if,  in  making  the 
allegations,  the  plaintiff  comply  with 
the  code,  since  that  supersedes  the 
rules  of  the  court  requiring  certain 
allegations  to  be  made  in  a  creditor's 
bill,  and  the  want  of  an  allegation  that 
defendant  has  an  equitable  interest  or 
property    to    the    value    of    $100.00    or 
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more,  having  been  required  by  the  rules 
of  the  court  and  not  by  the  code,  does 
not  invalidate  the  bill.  Quick  v. 
Keeler,   2   Sandf.    (N.   Y.)    231. 

Allegations  of  Residence, — In  a  judg- 
ment creditor's  bill  it  must  be  alleged 
that  the  defendant  resides  in  the  coun- 
ty to  which  the  fi.  fa.  issued  out  of 
the  supreme  court,  at  the  time  it  was 
so  issued.  Hope  f.  Brinckerhoff,  3 
Edw.  Ch.  (N.  Y.)  445.  'See  also,  Sher- 
man f.  Tucker,  69  N.  Y.  Supp.  850; 
Howe  V.  Harvey,  8  Paige   (N.  Y.)   73. 

When  the  bill  shows  an  existing 
debt  against  a  partnership  before  dis- 
solution and  judgment  therefor,  and  the 
bankruptcy  court  is  about  to  seize 
the  property  or  the  land  of  one  of  the 
partners,  sufficient  facts  are  alleged  to 
entitle  plaintiff  to  bill.  See  r.  Rogers, 
31  W.  Va.  473,  7  S.  E.  436. 

Admitting  Persons  as  Parties  as  an 
Admission  of  Their  Claims.— When  the 
complaint  alleges  as  a  reason  for  mak- 
ing them  parties  that  certain  defend- 
ants claim  some  interest  in  the  sub- 
ject, it  does  not  admit  their  claims,  but 
they  must  be  proven.  Ames  V.  Hurl- 
but,  17  How.  Pr.   (N.  Y.)   185. 

Allegations  Sufficient  to  Enable  a 
Defense, — 'When  the  allegations  in  the 
bill  are  of  such  certainty  and  consis- 
tency as  would  enable  the  defendant  to 
make  defense,  they  are  sufficient. 
Hutchinson  v.  Maxwell,  100  Va.  169, 
40  S.  E.  655,  93  Am.  St.  Rep.  944,  57 
L.  R.  A.  384. 

A  failure  to  aver  absence  of  collu- 
sion is  not  ground  for  demurrer,  al- 
though it  might  be  ground  for  staying 
the  action  or  taking  the  complaint  off 
the  files.  Faber  v.  Matz,  86  Wis.  370, 
57    N.   W.    39. 

Stating  Cause  of  Action  for  Several 
Creditors. — Tlie  general  rule,  that  "if 
a  complaint  assumes  to  state  a  cause 
of  action  in  favor  of  two  or  more  par- 
ties,   and    states    a    cause    of    action    in 
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lowed,  the  fact  that  it  contains  matters  -which  are  irrelevant  or  re- 
dundant, or  that  the  allegations  are  indefinite  or  uncertain,  will  not 
invalidate  it.^^ 

It  is  not  necessary  to  set  up  matters  which  constitute  an  affirma- 
tive defense.''^" 

2.  That  Action  Is  for  All  Creditors.  —  "Where  a  creditor's  suit  is 
])rought  for  the  benefit  of  all  creditors,  it  must  appear  in  the  bill 
by  proper  allegations,*'"  although  in  one  jurisdiction  such  an  alle- 
gation is  not  necessary  where  no  receiver  was  asked  for  or  appointed.''^ 

It  has  also  been  held  that  this  requirement  has  been  satisfied  when 
the  bill  asks  for  a  sale  of  property  for  the  benefit  of  the  creditors 
of  the  defendant, ^^  when  it  appears  from  the  whole  proceedings,  bill, 
answer,  order  and  decree,  that  it  was  a  suit  in  which  other  creditors 
may  come  in,^^  and  when  it  is  "in  behalf  of  all  creditors  who  may 
be  entitled  to  become  parties  to  the  suit.'"'^ 

Where  a  creditor  may  bring  a  suit  for  himself  alone  and  recover  judg- 
ment for  himself,  the  bill  need  not  make  an  allegation  to  that  ef- 
fect.*'^ But  where  he  may  bring  suit  either  for  himself  alone  or  in 
behalf  of  himself  and  others,  he  should,  by  express  averment  in.  his 
bill,  make  his  election  to  sue  in  the  one  way  or  the  other.*'^ 

3.  Alleging  Existence  of  Relationship  of  Creditor.  —  It  is  es- 
sential that  the  bill,  petition  or  complaint  in  a  creditor's  suit  con- 
tain an  allegation  that  the  complainants  are  judgment  creditors, 
either  direct  or  by  assignment,  or  otherwise,  of  the  debtor.'^'     But 


favor  of  a  part  only  of  tlie  parties, 
thus  joined,  it  is  bad  on  demurrer" 
does  not  apply  when  "parties  are  des- 
ignated as  plaintiffs  in  the  title  of 
a  complaint  in  the  nature  of  a  cred- 
itor's bill,  and  there  is  a  statement  of 
the  respective  claims  of  creditors  show- 
ing that  each  claim  is  several  and  dis- 
tinct, and  there  is  no  attempt  to  state 
a  joint  cause  of  action  in  favor  of 
those  who  are  named  in  the  title." 
Dohertv  r.  Hollidav,  137  Ind.  282,  32 
X.   E.   315,   36   X.   E.   907. 

58.  Simmons  v.  Eldridge,  19  Abb. 
Pr.   (X.  Y.)   296. 

59.  Kedev  v.  Petty,  153  Ind.  179, 
54  X^.  E.   798. 

60.  Me. — Crocker  v.  Craig,  46  Me. 
326;  Fletcher  r.  Holmes,  40  Me.  364. 
N.  J.— Hunt  r.  Field,  9  X.  J.  Eq.  36. 
N.  Y.— Egberts  v.  Wood,  3  Paige  517, 
24  Am.  Dec.  236;  Louis  v.  Belgard,  17 
X^  Y.  Supp.   882. 

See.  supra,  III.  C.  2. 

Must  Allege  That  There  Are  Other 
Creditors. — Where  a  suit  is  brought  by 
plaintiffs  in  behalf  of  themselves  and 
all  other  creditors  of  the  estate  of  the 
deceased  debtor,  the  court  held  the  com- 


plaint defective  in  that  so  far  as  the 
plaintiff  sued  in  behalf  of  other  cred- 
itors it  did  not  allege  that  there  were 
other  creditors.  Elwell  l".  Johnson,  3 
Hun  (X^  Y.)   558. 

61.  Xebraska  X'at.  Bank  v.  Hallo- 
well,   63   Xeb.   309,   63   X.   W.   556. 

62.  Birely  &  Holtz  v.  Stalev,  5  Gill 
&  J.   (Md.)   432,  25  Am.  Dec.  303. 

63.  Stike's  Case,  1  Bland  (Md.)   57. 

64.  Hutchinson  v.  Maxwell,  100  Va. 
169,  40  S.  E.  655,  93  Am.  St.  Kep. 
944,   57   L.   E.   A.   384. 

65.  Green  v.  Griswold,  4  X.  Y.  Supp. 
8;  Morrison  v.  Blue  Star  Xav.  Co., 
26  Wash.  541,  67  Pac.  244. 

66.  Hammond  V.  Hammond,  2  Bland 
(Md.)    306. 

67.  Ala.— Walthatt  v.  Bives,  B.  & 
Co.,  34  Ala.  91.  Miss.— Scott  r.  Mc- 
Farland,  34  ]Miss.  363.  N.  Y.— Elwell 
V.  .lohnson,  3  Hun  558. 

"When  a  bill  alleges  that  the  judg- 
ment is  the  property  of  the  complain- 
ant (Smith),  and  the  only  interest 
therein  besides  his  own  has  been  trans- 
ferred to  him,  it  was  not  necessary  to 
make  the  partnership  of  Daniels  & 
Smith,  or  Joseph  Daniel  parties  to  the 
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where  in  a  creditor's  bill  the  existence  of  a  judgment  is  alleged,  it 
is  not  necessary  to  show  that  it  was  founded  upon  a  valid  and  sub- 
sisting debt.'^^  And  when  the  bill  is  not  to  set  aside  a  sale  as  a  fraud 
on  creditors,  but  to  bring  forward  an  indebtedness  fraudulently  cov- 
ered up  and  concealed,  it  is  immaterial  that  the  bill  fails  to  state 
that  the  complainants  were  creditors."^ 

4  Alleging  Exhaustion  of  Legal  Remedies.  —  The  allegations 
must  be  such  as  to  show  that  relationship  existent  which  would  re- 
sult from  the  fact  that  all  legal  remedies  have  been  exhausted,     and 


suit,"     Jones   v.    Smith,    92    Ala.   455, 
9  So.  179. 

A  creditor's  action  cannot  be  main- 
tained unless  the  plaintiffs  were,  or 
unless  some  one  of  them  was,  a  cred- 
itor of  the  limited  partnership  and  the 
allegation  employed  to  show  they  were 
such  should  be  sufficiently  definite  and 
specific  to  inform  the  defendant  when, 
in  what  manner,  or  by  what  contract 
of  said  firm,  it  is  claimed  that  they 
became  indebted  to  the  plaintiff  sev- 
erally, and  in  what  amount.  Gray  V. 
Kendall,   10   Abb.  Pr.   (N.  Y.)    66. 

Allegation  of  O-wnership  of  Execu- 
tion Issued  Merely.— A  bill  brought  by 
one  not  a  party  to  the  judgment  must 
allege  the  complainant's  ownership  ot 
the  judgment  in  a  proper  manner,  and 
an  allegation  of  ownership  of  an  ex- 
ecution issued  thereon  and  return  un- 
satisfied is  not  sufficient.  Eichardson 
V.  Gilbert,  21   Fla.  544. 

When  the  complainants  "brought  a 
judgment  from  the  plaintiff  in  the  or- 
iginal action  upon  which  execution  had 
issued  and  return  made,  the  complain- 
ant may  have  a  creditor's  bill  without 
another  execution  and  without  stating 
therein  the  consideration  for  the  as- 
signment. Gleason  v.  Gage,  7  Paige 
(N.  Y.)    121. 

Bill  Only  Against  Solvent  Judgment 
Debtors.  —  Where  the  judgment  is 
against  several  parties  the  bill  need 
not  be  against  the  insolvents  among 
them.  Van  Cleef  v.  Sickel,  2  Edw. 
Ch.    (N.  Y.)    392. 

68.  Tatnm  r.  Eosenthal,  95  Cal.  129, 
30  Pac.  136,  29  Am.  St.  Kep.  97. 

69.  Deimel  v.  Brown,  136  111.  586, 
27   N.  E.   44. 

70.  Eeed  v.  Wheaton,  7  Paige  (N. 
Y.)  663,  34  Am.  Dec.  366;  Williams 
r.  Sexton,  19  Wis.  51.  See  also  cases 
cited  under  note  below. 

In    State    v.    Foot,    27    S.    C.    340,    3 
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S.  E.  546,  it  was  held  that  it  is  not 
necessary  for  the  complaint  in  a  cred- 
itor's suit  to  set  out  the  fact  that  exe- 
cution has  issued  and  been  returnea 
"imlla  bona." 

If  a  creditor's  bill  charges  in  sub- 
stance that  the  defendant  was  indebted 
to  the  complainant  on  a  judgment  and 
that  certain  property  of  the  defendant 
was  in  the  hands  of  a  third  person 
with  a  lien  thereon  in  favor  of  the 
third  person,  and  that  the  plaintiff  was 
seeking  to  subject  the  surplus  to  his 
judgment  after  payment  of  such  third 
person  and  there  was  no  charge  of  a 
judgment  execution  and  return  7iulla 
bona  against  defendant,  it  is  imma- 
terial that  an  order  pro  confesso  was 
then  taken  against  the  defendant,  and 
the  decree  thereon  is  invalid,  for  the 
court  never  had  jurisdiction.  Isham 
V.  Sienknecht  (Tenn.),  59  S.  W,  779, 
An  averment  of  want  of  personal 
assets  must  be  made.  Scott  v.  Ware, 
64   Ala.   174. 

That  the  defendant  has  no  other 
property  liable  to  satisfy  the  complain- 
ant's judgment  need  not  be  alleged,  if 
the  bill  shows  that  the  complainant  has 
exhausted  his  legal  remedy.  Baylev  t\ 
Bayley,  66  N.  J.  Eq.  84,  "57  Atl.  271. 
If  the  bill  is  not  a  judgment  cred- 
itor's bill  but  a  bill  in  aid  of  execu- 
tion, an  averment  that  a  lien  was  made 
upon  the  property,  and  perfected,  so 
far  as  the  situation  of  the  property 
permitted,  is  sufficient.  Campbell  v. 
Western  Elec.  Co.,  113  Mich.  333,  71 
N.  W.  644. 

A  bill  to  enforce  a  judgment  lien,  as 
a  remedy  provided  for  by  statute,  must, 
under  the  statutory  provisions,  show 
a  return  to  a  fieri  facias  of  "  'no  prop- 
erty found'  or  that  no  execution  is- 
sued on  the  judgment  ^/ithin  two  years 
from  its  date."  Dnnfee  v.  Childs,  45 
W.  Va.  155,  30  S.  E.  102. 
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it  must  appear,  by  proper  averments,  that  a  judgment  at  law  has 
been  obtained  against  the  defendant,  that  execution  has  been  duly- 
issued  thereon,  and  that  the  execution  has  been  returned  unsatis- 
fied,'^ unless  it  affirmatively  appears  in  the  bill  that  the  defendant 


Necessity  of  a  Ixien  Upon  Property. 
AYhile  it  is  necessary  under  the  decis- 
ion of  this  court,  that  creditors  should 
have  a  lien  upon  the  property  sought 
to  be  subjected  before  they  come  into 
a  court  of  equity,  it  is  not  necessary 
that  they  should  have  alleged  a  re- 
turn of  no  property  found  upon  the 
execution  as  a  condition  precedent  to 
the  filing  of  the  bill.  Hutchinson  v. 
Maxwell,  100  Va.  169,  40  S.  E.  655, 
93  Am.  St.  Eep.  944,  57  L.  K.  A. 
384. 

71.  U.  S.— Cleveland  Rolling  Mill 
Co.  V.  Joliet  Enterprise  Co.,  53  Fed. 
683.  111.— Durand  r.  Gray,  129  111.  9, 
21  N.  E,  610.  Kan.— Moyer  v.  Eiggs, 
8  Kan.  App.  234,  55  Pac.  494.  Me. 
Baxter  v.  Moses,  77  Me.  465;  GriflSn 
f.  Nitcher,  57  Me.  270;  Webster  v. 
Clark,  25  Me.  313,  52  Am.  Eep.  783. 
Mich. — Preston  v.  Wilcox,  38  Mich. 
578.  Mont.— Whiteside  v.  Hoskins,  20 
Mont.  361,  51  Pac.  739.  N.  J.— Man- 
ning V.  Jagels,  71  N.  J.  Eq.  41,  63 
Atl.  492.  N.  Y. — Cassidy  v.  Meacham, 
3  Paige  311;  Beardsley  Scythe  Co.  r. 
Foster,  34  How.  Pr.  97.  Pa.— .Suydam 
V.  Northwestern  Ins.  Co.,  51  Pa.  394. 
K.  I.— Ginn  V.  Brown,  14  E.  I.  524. 
Tenn.— Stahlman  r.  Watson,  39  S.  W. 
1055.  Wis.— Lehr  v.  Murphy,  136  Wis. 
92,  116  X.  W.  893;  Harrigan  v.  Gil- 
christ, 121  Wis.  127,  99  X.  W.  909; 
Piertoff  V.  Jorges,  86  Wis.  128,  56  X. 
W.  735,  39  Am.  St.  Eep.  881;  Daskam 
V.  Xeff,  79  Wis.  161,  47  X.  W.  1132. 

When  it  is  sought  by  equitable  proc- 
ess to  Teach  equitable  interests  of  a 
debtor,  the  bill,  unless  otherwise  pro- 
vided by  statute,  must  set  forth  a 
judgment  in  the  jurisdiction  in  which 
the  suit  is  brought,  the  issuing  of  an 
execution  thereon  and  its  return  un- 
satisfied, or  must  make  allegation  show- 
ing that  it  was  impossible  to  obtain 
such  a  judgment  in  any  court  within 
such  jurisdiction.  Albright  v.  Texas, 
S.  F.  X.  E.  Co.,  8  X.  M.  422,  4G  Pac. 
448. 

Alleging  Time  Execution  Issued. — It 
has  been  held  that  a  bill  cannot  be  re- 
garded as  a  creditor's  bill  when  it  does 


not  set  forth  the  time  when  the  execu- 
tion was  issued,  when  it  was  return- 
able, etc.,  in  such  a  manner  as  to  show 
the  court  that  the  plaintiff's  remedy 
at  law  has  been  exhausted.  Albright 
V.   Herzog,    12    111.    App.    557. 

But  in  Cary  v.  Clark,  3  Edw.  Ch. 
(X.  Y.)  274,  it  was  held  that  the  court 
will  intend  the  execution  was  regularly 
issued,  although  more  than  two  years 
have  elapsed  from  the  time  of  recov- 
ering the  judgment,  for  if  the  issu- 
ances of  the  execution  was  not  author- 
ized or  regular  the  defendant  should 
have  It  set  aside,  and  while  it  is  suf- 
fered to  remain  as  one  duly  issued  and 
returned,  the  court  will  presume  it 
regular. 

Residence  When  Execution  Issued. — 
A  bill  does  not  show  that  the  complain- 
ant's remedy  at  law  has  been  exhaust- 

j  ed  when   it   shows   that   the   defendant 

I  resides    in    the    county   where    the    bill 

I  was  filed  but  does  not  show  that  he 
resided  there  when  the  execution  was 
issued.   Wheeler   v.  Heermans,  3  Sandf. 

I  Ch.   (X.  Y.)   597;  Payne  v.  Sheldon,  43 

i  How.  Pr.  (X.  Y.)   1. 

Showing  Where  the  Execution  Issued. 
When  the  petition  in  a  creditor's  suit 
fails  to  show  that  the  county  where 
the  execution  issued  was  the  county  of 

I  the  defendant's  residence  and  that  none 
issued  from  the  county  when  the  judg- 

I  ment  had  been  rendered  it  is  insuffi- 
cient. Crabb  v.  Hill,  17  Ky.  L.  Eep. 
44,   30  S.   W.   415. 

A  creditor's  bill  is  insufBcient  which 
does  not  allege  that  an  execution  is- 
sued to  the  sheriff  of  the  county  in 
which  the  debtor  lives,  or  if  he  does 
not  reside  in  the  state,  to  the  sheriff 
of  the  county  where  the  bill  is  filed. 
Campbell  r.  Foster.  16  How.  Pr.  (X. 
Y.)   275;   Millard  V.  Shaw,  4  How.  Pr. 

■  (X.  Y.)    137. 

Where  Execution  Issued  Matter  of 
Defense. — It  is  not  indispensable  for 
the  creditor's  bill  to  show  that  the 
execution  was  issued  to  the  county  of 
the  debtor's  residence,  and  returned 
"nulla  bona,"  but  if  there  was  not 
an   execution  to  that   county,  it   was  a 
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has  no  property,  real  or  personal,  which  is    subject    to    execution. 


matter  of  defense  to  he  made  by  the 
defendant.  Nix  v.  Winter,  35  Ala.  309; 
Brown  &  Dimmock  v.  Bates,  10  Ala. 
432. 

That  Execution  Duly  Levied. — Where 
the  bill  alleges  that  the  execution  was 
levied  in  due  form  of  law  it  is  suffi- 
cient.   Bostford  V.  Beers,  11  Conn.  369. 

In  order  to  maintain  a  judgment 
creditor's  action,  the  complaint  must 
show  that  the  execution  is  not  still 
outstanding,  for  that  will  defeat  the 
action.  Marks  v.  Equitable  Life  Assur. 
Soc,  109  App.  Div.  675,  96  N.  Y.  Supp. 
551. 

Sufficiency  of  a  Return. — Where 
there  is  an  allegation  in  the  bill  that 
the  sheriff  "returned  said  writ  of  ex- 
ecution to  this  court,  the  said  return 
stating  in  effect,  that  the  said  sheriff 
had  been  unable  to  satisfy  said  writ 
of  execution  and  was  unable  to  find 
any  property  in  Cook  County  on  which 
to  lay  the  writ,  and  he,  said  sheriff, 
therefore,  returned  the  same  no  prop- 
erty found  and  no  part  satisfied,  as 
by  said  writ  of  execution  and  return 
of  the  said  sheriff  indorsed  thereon  as 
aforesaid  now  on  file  in  the  office  of 
the  said  superior  court  will  more  fully 
appear,  and  to  which,  or  to  a  copy 
thereof  your  orator  prays  leave  to  re- 
fer," the  allegation  of  a  return  nulla 
bo7ia  is  sufficient  to  give  the  court  juris- 
diction, if  any  such  allegation  were 
necessary.  French  v.  Commercial  Nat. 
Bank,  79  111.  App.  110. 

Under  the  code  authorizing  an  ac- 
tion for  the  enforcement  of  a  judgment 
upon  the  return  of  "no  property 
found,"  either  in  the  county  in  which 
the  judgment  is  rendered  or  in  the 
county  in  which  the  defendant  resides 
or  is  summoned,  an  allegation  that  such 
return  was  made  from  the  county  in 
which  the  defendant  then  resided  and 
also  from  the  county  when  the  judg- 
ment was  rendered,  is  sufficient.  Mar- 
tin V.  Byrd,  19  Ky.  L.  Eep.  1030,  42 
S.  W.   1112. 

Return  of  Execution  Unsatisfied  Best 
Evidence. — A  court  of  equity  enter- 
tains jurisdiction  in  a  creditor's  suit 
when  the  remedy  at  law  has  failed  or 
proved  ineffectual  and  the  sheriff's  re- 
turn of  execution  unsatisfied  is  the 
best   evidence  of   such  failure   of   the 
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remedy  at  law.  Wyatt  v.  Wyatt,  31 
Ore.  531,  49  Pac.  855. 

"Unsatisfied  in  Whole  or  in  Part." 

Where  the  statute  authorizes  the 
plaintiff  in  execution  to  file  a  cred- 
itor's bill,  when  his  execution  against 
the  property  of  the  defendant  has  been 
returned  "unsatisfied,  in  whole  or 
part,"  an  allegation  in  the  bill  that 
the  execution  was  returned  "wholly 
unsatisfied"  is  sufficient.  Alexander 
V.  Tarns,  13  111.  221. 

Return  After  Commencement  of  Cred- 
itor's Suit. — Where  the  execution  shows 
that  it  was  returned  and  filed  after  the 
commencement  of  the  creditor's  suit, 
the  bill  is  insufficient,  but  the  objec- 
tion may  be  obviated  by  amendment. 
Pardee  v.  De  Cala,  7  Paige  (N.  Y.) 
132. 

72.  N.  Y. — Conant  v.  Sparks,  3 
Edw.  Ch.  104.  Ohio. — Clark  v.  Strong, 
16  Ohio  317;  State  Bank  of  Ohio  v. 
Oliver,  1  Disney  159.  Wis. — Daskam 
V.  Neff,  79  Wis.  161,  47  N.  W.  1132. 

Where  the  bill  expressly  alleges  that 
the  defendant  had  not  the  legal  title 
to  any  property  whatever  and  the  only 
interest  which  he  owned  which  could 
be  made  liable  to  the  satisfaction  of 
the  plaintiff's  debts  was  one  which 
could  be  reached  only  in  a  court  of 
equity,  a  demurrer  to  the  bill  because 
the  bill  did  not  contain  the  fact  that 
execution  had  issued  against  the  de- 
fendant and  had  been  returned  "nulla 
bona"  cannot  be  sustained.  Eounters 
V.  McKay,  59  N.  C.  87. 

The  bill  with  respect  to  property 
purely  equitable  should  stand  and  re- 
lief ought  to  be  had  in  the  court, 
whether  by  execution  against  the  es- 
state  and  return  nulla  bona  or  other- 
wise, if  it  appears  that  there  is  noth- 
ing out  of  which  satisfaction  at  law 
by  execution  can  be  had,  and  so  the 
bill  is  sufficient  which  alleges  that  no 
satisfaction  of  the  debt  could  be  ob- 
tained by  an  execution  at  law.  Tabb 
&   Co.  V.   Williams,  57   N.   C.   352. 

When  an  attachment  is  issued  by 
the  plaintiffs  and  contains  a  lien  upon 
the  real  estate,  or  when  the  debtor  is 
known  to  be  insolvent,  it  is  not  nec- 
essary for  the  bill  to  allege  and  prove 
the  issuance  of  exeentien  and  return 
milla  bona.  Ziska  v.  Ziska,  20  Okla. 
634,  95  Pac.  254,  23  L.  K.  A.  (N.  S.)  1. 
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5.  Existence  and  Description  of  Debtor's  Property.  —  A  cred- 
itor must  allege  in  his  pleading  the  existence  of  equitable  assets  or 
the  ownership  of  property  by  the  defendant  or  of  some  one  else  for 
him,  or  that  he  has  made  some  disposition  of  assets  for  the  avoid- 
ance of  his  debts,  to  give  his  bill  standing  in  court."     In  describing 


If  the  creditor's  bill  alleges  the  is- 
suing and  returning  of  an  execution 
unsatisfied  upon  the  part  of  two  of 
the  plaintiffs,  who  were  partners  and 
a  judgment  merely  by  the  third  plaint- 
iff and  the  further  allegation  that  the 
plaintiffs  knew  of  no  property  upon 
which  an  execution  can  be  levied,  the 
court  held  there  was  a  sufficient  alle- 
gation of  insolvency.  Enright  r.  Grant, 
5  Utah  334,  15   Pac.   334. 

Wiere  a  Trust  Is  Quoted  for  Benefit 
of  a  Creditor. — A  creditor's  bill  will 
not  be  refused  a  creditor  having  a 
trust  created  for  his  benefit,  on  the 
ground  that  he  has  omitted  to  proceed 
at  law,  as  where  the  holder  of  bill  de- 
sires that  a  fund  especially  appointed 
by  the  debtor,  for  the  purpose  of  pay- 
ing these  bills  be  applied,  for  the  aver- 
ment that  the  legal  remedy  has  been 
exhausted  is  essential  only  when  a 
creditor  seeks  to  have  satisfaction  out 
of  equitable  estate  of  his  debtor.  Toul- 
min   r.   Hamilton,   7   Ala.   362. 

To  Set  Aside  a  Deed  Given  To  De- 
fraud, etc. — While  a  judgment  creditor 
bringing  a  bill  to  reach  equitable  as- 
sets must  aver  insolvency  or  an  exe- 
cution returned  "nulla  bona"  this  need 
not  be  averred  when  the  suit  is  one 
to  set  aside  and  annul  a  deed  of 
land  given  before  the  recovery  of  the 
judgment  by  the  judgment  debtor  with- 
out consideration  and  to  defraud  the 
judgment  creditor,  who  purchased  said 
land  at  the  sheriff  sale.  Hager  v. 
Shindler,  29    Cal.  47. 

To  Subject  a  Husband's  Interest.— 
In  an  action  by  a  creditor  to  subject 
the  husband's  interest  in  real  estate 
to  a  judgment,  title  to  the  property 
being  in  the  wife,  the  husband's  in- 
solvency need  not  be  averred  although, 
if  it  were  a  suit  to  set  aside  a  con- 
veyance on  the  grounds  of  fraud  in 
the  interest  of  creditors,  such  an  al- 
legation would  be  necessary.  O'Con- 
nell  V.  Taney,  16  Colo.  353,  27  Pae. 
888,  25  Am.  St.  Eep.  275. 

A  creditor's  bill  may  be  had  to  force 
an  accounting  from  time  to  time  to 
show  the  solvency  or  insolvency  of  the 


debtor,  for  the  complainant  may  de- 
sire to  establish  debtor's  insolvency 
when  certain  mortgages  or  convey- 
ances were  made,  and  has  a  right  to 
call  upon  the  debtor  for  an  answer 
in  order  that  he  may  be  spared  the 
necessity  of  adducing  proof.  Impor- 
ters' &  Traders'  Bank  v.  Littell,  41 
N.  J.  Eq.   29,  2   Atl.   785. 

More  Judgments  Than  Defendant  Can 
Pay. — ^When  the  substance  and  sum  of 
the  amount  in  a  creditor's  bill  to  have 
a  receiver  appointed,  states  the  in- 
solvency of  the  debtor,  it  is  sufficient, 
that  is  when  it  states  that  the  plaint- 
iff has  more  judgments  already  ren- 
dered against  the  defendant  than  it 
can  pay.  Whitehouse  v.  Point  Defiance, 
etc.  K.   Co.,  9   Wash.   558,  38  Pac.   152. 

Insolvency  need  not  be  alleged  when 
there  is  allegation  that  the  legal  rem- 
edy has  been  exhausted  by  the  issu- 
ing of  an  execution  and  its  return  un- 
satisfied. Page  Co.  V.  Peter  Grant,  9 
Ore.  116. 

A  creditor's  bill  must  allege,  when 
the  suit  is  on  a  legal  demand,  and  as- 
sets other  than  equitable  are  sought  to 
be  subjected  why  it  is  that  execution 
at  law  cannot  give  to  complainant  the 
relief  he  is  entitled  to  and  it  must 
show,  as  a  fact  or  upon  information 
and  belief,  that  defendant  is  without 
outside  visible  means,  subject  to  legal 
process,  of  value  sufficient  to  pay  the 
demand  sued  for.  Lawson  v.  Warren, 
89    Ala.    584,    8    So.    141. 

*'An  allegation  that  no  transcript  of 
the  judgment  had  been  lodged  with  the 
clerk  of  the  circuit  court,  and  no  exe- 
cution sued  out  thereon,  for  the  rea- 
son that  the  debtor  had  no  other  real 
estate  than  that  sought  to  be  sold  in 
the  equitable  proceeding,  does  not  meeb 
the  requirements  of  the  law."  Mans- 
field r.  Wilkinson,  16  Ky.  L.  Eep.  276, 
27  S.  W.  808. 

73.  Ala. — Balch  v.  Klein  Furnishing 
Co.,  121  Ala.  435,  25  So.  764.  Ind. 
Reid  v.  Wilson,  2  Ind.  181.  N.  Y. 
Van  Cleef  r.  Sickels,  2  Edw.  Ch.  392; 
Bradt  v.  Kirkpatrick  &  Wilson,  7  Paige 

Vol.  VI 


214 


CREIUTOES'   SUITS 


62.  S.  C— Verdier  r.  Foster,  4  Eich. 
Eq.    227. 

Alleging  Interest  in  Property.— When 
a  bill  contains  an  allegation  that  one 
of  the  defendants  was  the  owner  of 
or  in  some  way  or  manner  beneficially 
interested  in  some  real  estate  it  was 
sufficiently  broad  to  embrace  the  de- 
fendant 's  interest  in  the  land  whether 
legal  or  equitable  and  a  sale  thereof 
by  a  receiver  transferred  to  the  pur- 
chaser all  the  defendant 's  interest 
therein.  Watson  v.  Le  Eow,  6  Barb. 
(N.  Y.)   481. 

Defendant  an  Equitable  Owner. — In 
an  action  to  subject  land  to  payment  of 
a  judgment,  when  the  petition  alleges 
that  the  partners  of  the  defendant  held 
the  land  as  security  for  an  indebted- 
ness, the  amount  of  which  was  un- 
known, but  that  defendant  was  the 
equitable  owner,  it  is  sufficient.  Nich- 
ols S.  Co.  V.  Kingler,  135  Iowa  181, 
112   N.   W.   543. 

Since  the  interest  of  the  debtor  in 
trust  property  from  a  third  person  is 
only  subject  to  the  claims  of  a  cred- 
itor in  the  surplus  over  and  above  an 
amount  necessary  and  proper  for  his 
maintenance  and  support,  it  must  be 
set  out  by  proper  averments  in  the 
complaint  that  such  a  surplus  exists. 
Graff  i:  Bomett,  31  N.  Y.  9,  88  Am. 
Dec.  236. 

As  of  Time  Debtor's  Interest  Vests. 
When  the  complaint  in  a  creditor's  bill 
alleged  that  a  testator  who  died  in 
New  York  and  whose  will  was  pro- 
bated there,  gave  a  specific  sum  to  a 
trustee  to  invest  and  use  for  his  wife 
for  life  and  then  divided  the  fund 
among  his  children,  one  of  whom  was 
the  judgment  debtor,  it  is  sufficient  to 
give  the  court  jurisdiction  when  the 
debtor  had  the  right  to  claim  the 
property,  but  not  until  then.  Bery- 
mann  r.   Leavitt,   99   N.  Y.   Supp.    748. 

Purchase  Money  Furnished  by  Debt- 
or.— When  the  creditor's  bill  alleges 
that  the  judgment  debtor  purchased  the 
property,  paid  for  it  with  his  own 
money,  but  had  title  made  in  some  one 
else,  who  had  no  interest  whatever  in 
the  property,  the  allegations  are  suffi- 
cient. Hageman  v.  Brown  (N.  J.),  72 
Atl.   43S. 

A  mortgagor's  equitable  interest  in 
land  may  be  subjected  to  a  creditor's 
bill  without  paying  the  mortgage  claim. 
Mattocks  v.  Ilumphrev's  Admr.,  17 
Ohio  336. 


Allegation  of  Judgment  When  Con- 
fessed Being  Unpaid.  — When  there  is 
no  direct  allegation  in  the  complaint 
that  at  the  time  judgment  by  confession 
was  entered  against  defendant  in  favor 
of  plaintiff,  the  money  for  which  judg- 
ment was  confessed  was  due  and  un- 
paid, the  allegation  is  insufficient  to 
secure  a  priority  of  lien  over  one  who 
subsequently  obtained  the  proceeds  of 
sale  of  defendant's  property  under  his 
own  judgment,  as  such  an  allegation  is 
material.  St.  Clair  Denver  v.  Burton, 
28  €al.  549. 

General  Allegations  in  Alternative. 
It  would  seem  to  be  quite  enough  to 
allege  in  the  bill  the  supposed  inter- 
ests of  the  defendant,  in  property,  etc., 
in  the  general  terms  of  the  act,-  for  if 
greater  particularity  were  required  m 
the  frame  of  the  bill,  the  statute 
would  often  fail  to  afford  an  adequate 
remedy,  and  if  it  were  not  permissible 
to  make  general  allegations  in  the  al- 
ternative, then  it  would  not  have  in- 
troduced or  extended  the  remedy  in 
favor  of  judgment  creditors.  It  is  not 
necessary  to  allege  fraud  or  conceal- 
ment of  property  on  the  part  of  the 
defendant  in  order  to  delay,  hinder 
or  defraud  creditors.  Brown  &  Dim- 
mock  V.  Bates,  10  Ala.  432. 

Alleging  Debts  Due  and  Property 
Held  for  Debtor. — In  a  bill  to  reach  and 
apply  sums  of  money  alleged  to  be  due 
defendant,  it  is  essential  not  only  to 
allege  the  nature  of  the  debt  due  de- 
fendant but  the  person  who  owes  the 
debt  should  be  described.  Amy  v.  Man- 
ning, 149   Mass.  487,  21   N.  E.  943. 

A  bill  in  equity  to  reach  and  apply 
in  payment  of  a  debt  due  by  plaintiff 
for  board  and  lodging  certain  sums  of 
money  due  by  one  of  the  defendants  to 
the  other,  being  on  a  legal  cause  of 
action,  should  set  out  the  cause  of 
action  as  specifically  as  is  required  in 
the  action  at  law,  and  is  bad  upon  de- 
murrer when  no  specifications  are  made 
as  to  the  sums  due  or  of  how  much 
board  or  what  lodging  were  furnished 
and  when  furnished.  Sandford  V. 
Wright,    164    Mass.    85,    41    N.    E.    120. 

When  the  bill  alleges  that  a  certain 
person  is  indebted  to  the  debtor  and 
has  in  his  hands  or  possession  property 
belonging  to  the  debtor  but  that  the 
amount  of  his  indebtedness  is  not 
known  nor  in  what  way,  nor  what  kind 
of  property  it  is  or  how  much,  the  bill 
is    bad    for    being    uncertain    and    in- 
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such  property,  if  it  be  real  estate,  the  description  must  be  so  definite 
as  that  anyone  reading  it  can  learn  thereby  what  property  is  in- 


defiuite.  Talbott  v.  Tarlton,  5  J.  J. 
Marsh.   (Ky.)   641. 

When  the  object  of  the  bill  is  to 
set  aside  a  mortgage  deed  on  the 
ground  that  it  was  not  recorded  in 
proper  time,  an  allegation  to  that  ef- 
fect must  be  set  out  in  the  bill,  in 
order  that  the  defendant  may  reply 
the  fact  of  notice,  as  it  is  only  to 
creditors  without  notice  that  the  stat- 
ute avoids  an  unrecorded  deed  of  trust. 
Allen  V.  Montgomery  E.  Co.,  11  Ala. 
437. 

The  allegations  in  a  bill  merely  ex- 
pressing complainant's  fears  that  the 
money  collected  will  be  paid  to  other 
creditors  having  no  priority  of  lien 
over  them  is  not  sufficient  for  the  al- 
legations must  show  the  grounds  of 
the  fears,  or  charge  issuable  facts,  in 
order  to  be  controverted  and  have  their 
sufficiency  determined.  McGough  & 
Crews  V.  Insurance  Bank,  etc.,  2  Ga. 
15. 

When  a  bill  alleges  that  the  defend- 
ant claimed  an  interest  in  the  laud  sold 
and  that  he  had  notice  when  he  ac- 
cjuired  it  of  complainant's  superior 
equity,  he  was  informed  that  the  bill 
sought  not  only  to  have  the  lands  sold 
but  also  to  have  his  interest  in  them 
sold,  unless  he  should  show,  by  his 
answer,  that  he  had  such  an  interest 
as  would  make  the  sale  unjust,  the  al- 
legations of  the  bill  were  thus  suffi- 
cient to  bring  before  the  court  the 
subject-matter  upon  which  it  decreed, 
to-wit:  The  sale  of  land  in  payment 
of  the  complainant's  judgment.  Thom- 
son V.  Morris,  57  111.  333. 

In  order  to  obtain  a  personal  judg- 
ment against  a  defendant  for  money 
in  his  hands  belonging  to  the  debtor, 
the  bill  must  allege  that  a  personal 
judgment  is  sought,  otherwise  such  a 
judgment  will  not  be  allowed.  Kervan 
v.  Hellman,  110  App.  Div.  655,  97  N. 
Y.  Supp.  55. 

Allegations  Which  Show  Fraud.— 
"When  a  creditor's  bill  alleges  facts 
that  showed  fraud  if  true,  and  that  the 
defendant  had  property  subject  to  ex- 
ecution which  they  concealed,  it  is 
sufficient,  for  a  general  charge  or  state- 
ment of  the  matter  of  fact  is  sufficient, 
and  it  is  not  necessary  to   charge  mi- 


nutely all  the  circumstances  which  may 
conduce  to  prove  the  general  charge, 
for  these  circumstances  are  properly 
matters  of  evidence  which  need  not  be 
charged  in  order  to  let  them  in  as 
proof.  Mitchell  &  Parrish  v.  Byrns, 
67  111.  522. 

The  allegations  in  a  creditor's  bill 
are  sufficient  when  they  state  that  the 
assets  were  paid  to  one  creditor  to  de- 
fraud others  and  neglects  to  state  that 
such  creditor  aided  in  such  fraud  or 
had  any  notice  of  the  intended  fraud. 
Lyons  v.  Murray,  95  Mo.  23,  8  S.  W. 
170,  6  Am.  St.  Rep.  17. 

"When  a  bill  supplementary  to  execu- 
tion in  the  nature  of  a  creditor's  bill 
is  filed  for  the  purpose  of  setting  aside 
a  fraudulent  conveyance  of  property 
by  the  judgment  debtor,  or  of  remov- 
ing such  conveyance  out  of  the  way 
of  the  execution,  the  court  of  chancery 
obtained  jurisdiction  on  the  grounds  of 
fraud;  but  where  as  to  a  particular 
defendant,  no  fraud  is  charged  and  no 
other  grounds  of  equitable  jurisdiction 
is  set  up  beyond  mere  allegation  of 
possession,  of  assets  of  the  judgment 
debtor  or  indebtedness  to  him,  and  the 
answer  traverses  such  allegations,  there 
is  no  ground  upon  which  the  bill  may 
be  maintained.  Philadelphia  Fire  Ins. 
Co.  V.  Central  Nat.  Bank,  1  111.  App. 
344. 

It  will  not  be  inferred  from  a  gen- 
eral statement  in  an  action  in  equity 
to  reach  property  fraudulently  trans- 
ferred, that  one  of  two  joint  judgment 
debtors  was  security  for  another  in  or- 
der to  bring  the  case  within  the  ex- 
ception to  the  rule  that  an  execution 
must  be  issued  and  returned  against 
all  judgment  debtors.  Egan  v.  Hagan, 
104    X.    Y.    Supp.    247. 

Order  of  Sale  To  Comply  With  Own- 
ership.— An  averment  of  the  bill  of 
complaint  to  reach  equitable  assets  re- 
citing that  at  least  half  of  the  con- 
sideration paid  for  the  real  estate  was 
paid  by  defendant,  and  he  is  half  own- 
er, is  not  broad  enough  to  warrant  a 
claim  for  the  sale  of  all  of  the  prop- 
erty and  it  must  be  modified  to  pro- 
vide for  the  sale  of  any  undivided  one- 
half  of  the  propertv.  St.  Louis  Hoop 
&  Stave  Co.  v.  Danforth,  160  Mich. 
226,  125  N.  W.   5. 
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tended  to  be  made  the  subject  of  litgation/*  and  if  it  be  personal 
property  the  description  should  be  sufficiently  definite  to  enable 
the  defendant  to  know  what  property  is  meant."  Such  definiteness 
is  not  necessary,  however,  as  to  either  kind  of  property,  where  the 
bill  is  one  only  for  discovery  of  assets.^® 


74.  Miller  v.  Sherry,  2  Wall.  (U.  S.) 
237,  17  L,  ed.  827;  Coquillard  v.  Suy- 
dam,  8  Blackf.   (Ind.)   24. 

When  the  allegations  of  the  descrip- 
tion of  the  real  property  are  such  that 
no  one  could  have  any  doubt  about  it, 
it  is  all  that  is  necessary.  Bryant  v. 
Pryant,  14  Ky  L.  Kep.  358,  20  S. 
W.  270. 

Description  of  an  Equitable  Estate. 
The  description  in  a  creditor's  bill  of 
the  equitable  estate  of  the  debtor 
should  have  been  such  as  would  have 
been  necessary  had  the  bill  been  filed 
by  the  debtor  to  enforce  his  rights 
against  the  person  having  the  legal 
estate.  The  complainant  cannot  get 
a  decree  without  showing  that  the 
debtor  is  entitled  to  some  particular 
interest  in  the  premises,  which  in- 
terest is  enforceable  in  equity  and  the 
bill  must  describe  that  particular  in- 
terest.    Reid  V.  Wilson,  2  Ind.  181. 

Interest  in  an  Estate. — When  the  de- 
scription states  that  the  defendant  is 
entitled  to  an  interest  in  the  estate 
of  his  mother  and  that  she  died  pos- 
sessed of  certain  real  estate  in  a  coun- 
ty named,  it  is  sufficient.  Taylor  v. 
Badoux   (Tenn.),  58  S.  W.  919. 

Description  in  Petition  Curing  Error 
in  Judgment. — A  bill  to  "subject  land 
to  a  judgment  will  not  be  set  aside  on 
the  ground  that  the  range  where  it  was 
situated  was  wrongfully  set  out  in  a 
copy  of  the  judgment,  when  the  land 
was  certainly  described  in  the  peti- 
tion. Citizens'  Bank  v.  Johnson,  107 
Iowa  365,   77   N.   W.   1046. 

75.  Muir  r.  Hodges,  116  Fed.  912. 
To  Fix  a  Lien. — The  allegations  in  a 
creditor's  bill  are  too  general  and  in- 
definite to  fix  a  lien  when  there  is  no 
attempt  at  a  specific  description  of 
the  property,  as  by  giving  the  names  of 
the  debtors,  and  it  is  stated  merely 
"the  notes,  accounts  and  bills  receiv- 
able of  defendants."  Boorum  &  Pease 
Co.  V.  Armstrong  (Tenn.),  37  S.  W. 
1095. 

Existence  of  Vendor's  Lien.  — Where 
there  is  an  averment  of  all   the  facts 


essential  to  the  existence  of  a  vendor's 
lien  and  there  was  a  prayer  for  gen- 
eral relief,  the  bill  is  sufficient.  Ed- 
wards V.  Edwards,  24  Ohio  St.  402. 

Garnishee  Indebted  in  Larger 
Amount  Than  That  Due  Plaintiff.— 
When  the  allegation  is  that  the  gar- 
nishee is  indebted  "to  the  judgment 
debtor  in  a  certain  sum,  judgment  may 
be  taken  by  the  plaintiff  in  a  cred- 
itor's suit  by  default  but  when  it  is 
alleged  that  the  garnishee  is  indebted 
in  an  amount  largely  more  than  enough 
to  pay  plaintiff's  claims  the  allegation 
is  not  sufficiently  specific  to  authorize 
a  judgment  by  default.  Crabb  v.  Hill, 
17   Ky.  L.   Eep.  44,  30  S.   W.   415. 

76.  Ala. — 'Moore  -r.  Alabama  Nat. 
Bank,  120  Ala.  89,  23  So.  831;  Mc- 
Kissack  v.  Voorhees,  119  Ala.  101,  24 
So.  523;  Drenner  v.  Alabama  Nat.  Bank, 
117  Ala.  320,  23  So.  71;  Sweetzer  v. 
Buchanan,  94  Ala.  574,  10  So.  552; 
Brown  v.  Dimmock,  10  Ala.  432.  111. 
Dimond  v.  Eogers,  203  111.  464,  67  N. 
E.  968.  Mich. — Saginaw  Sav.  Bank  v. 
Duffield,  157  Mich,  522,  122  N.  W.  186, 
133  Am.  St.  Rep.  354.  N.  H.— Bay 
State  Iron  Co.  v.  Goodall,  39  N.  H.  223, 
75  Am.  Dec.  219.  Ohio.— Cadwallader 
V.  Alexandrian  Soc,  11  Ohio  292;  Miers 
V.  Zanesville,  etc.  Turnpike  Co.,  11 
Ohio  273. 

Insuificiency  of  Visible  Assets. — "It 
is  not  necessary  that  the  bill  (by  a 
creditor  for  the  discovery  of  assets) 
should  show  any  fraudulent  convey- 
ance or  attempt  to  fraudulently  trans- 
fer property.  It  is  sufficient  if  it 
avers  the  insufficiency  of  visible  as- 
sets subject  to  legal  process  and  the 
existence  of  assets  which  are  concealed 
and  hidden  out."  Pollak  v.  Billing, 
131  Ala.  519,  32  So.  639.  See  also, 
Floyd  V.  Floyd,  77  Ala.  353. 

A  bill  of  discovery  is  not  bad  for  in- 
sufficient allegations  of  fraud,  since 
fraud  is  not  necessary  to  uphold  the 
equity  of  obtaining  the  bill  and  need 
not  be  alleged.  Burke  v.  Morris  & 
Co.,  121  Ala.  126,  25  So.  759. 
Allegation  Raising  Presumption  of  a 
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6.  Multifariousness.  —  a.  General  Rule.  —  It  is  impracticable  to 
lay  down  any  rule  as  to  what  constitutes  multifariousness  as  an  ab- 
stract proposition;  each  case  depending  on  its  own  circumstances." 

b.  In  Prayer  for  Relief.  —  Where  the  scope,  purpose  and  pro- 
posed results  of  the  prayer  for  relief  in  a  creditor's  bill  is  single,  or 
where  one  transaction  is  the  basis  for  the  several  set  out  and  for 
Avhich  relief  is  prayed,  the  bill  is  not  bad  for  multifariousness."  But 
the  bill  is  bad  in  this  respect  when  it  seeks  to  have  two  separate, 
distinct  and  utterly  unconnected  kinds  of  relief  granted.'^ 


Judgment.— Where  the  allegations  in 
the  petition  to  discover  assets  and  have 
a  certain  conveyance  set  aside,  merely 
raise  a  presumption  of  fact  that  a  judg- 
ment had  been  recovered,  this  is  not 
sufficient,  for  the  petition  should  allege 
every  fact  necessary  to  show  the  right 
of  a  judgment  creditor  to  institute 
the  action.  Morrison  r.  Fletcher,  32 
Ky.  L.  Rep.  1162,  108  S.   W.   267. 

77.  Oliver  &  Pratt,  3  How.  (U.S.) 
333,  11  L.  ed.  622;  Baltimore  &  Ohio 
Tel.  Co.  V.  Interstate  Tel.  Co.,  54  Fed. 
50,  4  .C.  C.  A.  184;  Attorney  Genl.  v. 
Cradock,  3  Mylne  &  Cr.  85,  40  Eng. 
Reprint  857. 

In  Beam  v.  Bennett,  51  Mich.  148, 
16  N.  W.  316,  it  was  held  that  a  bill 
will  lie  for  the  double  purpose  of  aid- 
ing an  execution  and  to  reach  prop- 
erty   not    open    to    execution. 

Accounting  and  Reaching  Equitable 
Assets. — A  creditor's  suit  by  a  receiv- 
er against  the  estate  of  the  debtor  to 
reach  said  estate  in  the  hands  of  third 
parties  and  to  call  for  an  accounting 
may  be  maintained.  Palen  v.  Bushnell, 
18   Abb.  Pr.   (N.  Y.)   301. 

Pajrment  of  Judgment  to  Receiver. 
When  a  creditor's  bill  seeks  to  have 
moneys  in  the  hands  of  a  railroad  com- 
pany due  a  telegraph  company  paid 
to  a  receiver  of  the  telegraph  company, 
an  allegation  setting  out  the  relation- 
ship of  the  companies,  the  judgment 
execution  and  return,  and  the  insolven- 
cy of  the  telegraph  company,  is  not  bad 
for  multifariousness.  Baltimore  &  O. 
Tel.  Co.  V.  Interstate  Tel.  Co.,  54  Fed. 
50,  4  C.  C.  A.  184. 

Setting  Aside  Conveyances  and 
Reaching  Equitable  Interests.  — A  bill 
is  not  bad  for  multifariousness  be- 
cause it  seeks  to  set  aside  distinct  and 
separate  fraudulent  conveyances  and  to 
bring  within  reach  certain  equitable 
interests  because  the  grounds  of  the 
suit  form  parts  of  a  series  of  transac- 


tions. Way  r.  Bragaw,  16  X.  J.  Eq, 
213. 

For  Discovery  of  Assets  and  Ap- 
pointment of  Receiver.— A  bill  may 
not  only  seek  to  have  a  discovery  of 
assets,  but  in  addition  seek  to  have 
a  receiver  of  the  defendant  appointed 
and  certain  payments  made  by  the  cor- 
poration to  certain  others  of  the  de- 
fendants adjudged  fraudulent  as  to 
complainants,  without  being  multifari- 
ous.    Bouton  v.  Smith,  113  111.  481. 

In  a  creditor's  bill,  the  joining  of  all 
the  several  plaintiffs  as  well  as  all 
the  several  defendants  in  all  the  judg- 
ments in  courts  of  record  in  counties 
in  which  the  land  sought  to  be  sub- 
jected lies,  which  have  been  rendered 
against  the  judgment  debtor  alone  or 
the  judgment  debtor  and  other  defend- 
ants jointly,  should  be  made  parties 
and  is  not,  therefore,  multifarious.  Na- 
tional  Bank    V.   Bates,   20    Wis.    210. 

78.  For  an  Accounting  and  Setting 
Aside  of  Encumbrances. — When  a  bill 
shows  the  issue  and  return  of  the  ex- 
ecutions unsatisfied,  and  further  shows 
that  a  large  part  of  the  goods  have 
been  sold  and  disposed  of,  it  may  ask 
for  an  accounting  and  is  not  rendered 
bad  for  asking  that  certain  encum- 
brance be  set  aside  without  first  ob- 
taining a  lien  upon  the  property.  Kro- 
lik  V.  Bulkley,  58  Mich.  407,  29  N. 
W.  205. 

Enforcement  of  a  Trust  and  Benefit 
of  Levy. — ^While  a  bill  cannot  contain 
two  opposite  and  inconsistent  rights, 
antagonistic  to  each  other,  such  is  not 
the  case  when  the  bill  seeks  first,  the 
enforcement  of  the  trust  for  the  bene- 
fit of  creditors  and  then  for  the  bene- 
fit of  advantages  assumed  by  levies, 
and  registration  of  judgment.  Mas- 
son   V.  Anderson,   3  Baxt.   (Tenn.)    290. 

79.  Thus,  in  Halbert  V.  Grant,  4  T. 
B.   Mon.    (Ky.)    580,   it   was  held  that 

^a  creditor's  bill  cannot  be  maintained 
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7.  Verification.  —  Under  the  statutes  in  some  jurisdictions  a  fail- 
ure to  verify  the  creditor's  bill  renders  it  insufficient  ;^°  though  in 
at  least  one  jurisdiction  verification  is  only  necessary  in  a  bill  of 
discovery,"  and  in  that  case  it  is  not  necessary  where  such  a  bill 
is  merely  incidental  to  the  relief  sought.^^ 

By  Agent  or  Attorney.  —  And  where  the  complainant  resides  at  a 
distance,  or  is  absent,  such  verification  may  be  made  by  his  agent  or 
attorney.**^ 

B.  Demurrer.  —  The  failure  to  state  the  necessary  jurisdictional 
facts  may  be  taken  advantage  of  by  demurrer.^* 

C.  Plea  or  Answer.  —  1.  In  General.  —  The  allegations  in  the 
plea  or  answer  must  be  responsive  to  the  prayer  of  the  bill,"^^  and 


whicli  contains  a  prayer  for  setting 
aside  fraudulent  deeds  and  also  asks 
for  damages  for  breach  of  warranty 
suffered  by  reason  of  having  the  land 
taken  away  by  the  possessors  of  the 
fraudulent    deed. 

And  so,  a  creditor's  bill  cannot  stand 
which  prays  that  certain  fraudulent 
deeds  be  set  aside  and  also  asks  to 
reach  certain  property  not  open  to  ex- 
ecution. Vanderpool  i'.  Notley,  71 
Mich.   422,   39   N.   W.   574. 

80.  Calk  f.  Chiles,  9  Dana  (Ky.) 
265. 

The  judgment  and  execution,  being 
matters  of  record,  the  complainant  need 
not  swear  positively  to  them  in  a  cred- 
itor's suit,  and  a  verification  as  to  re- 
mainder of  the  bill  is  sufficient.  Ham- 
ersley  v.  Wyckoff,  8  Paige  (N.  Y.)  72. 
Under  the  code  the  verification  must 
be  made  by  every  party  who  unites  in 
such  pleading  whose  interest  is  sev- 
eral. Gray  v.  Kendall,  10  Abb.  Pr. 
(N.  Y.)    66. 

Bequired  by  Rules  of  Court. — A  cred- 
itor's  bill  must  be  sworn  to  as  required 
by  the  rules  of  court,  or  the  bill  can- 
not be  sustained.  Clark  f.  Davis,  Harr. 
(Mich.)    227. 

Verification  Amounting  to  no  More 
Than  Belief. — Where  the  verification  in 
the  bill  amounts  to  no  more  than  a 
statement  of  belief  that  the  contents 
of  the  bill  are  true,  it  is  insufficient 
and  the  order  appointing  a  receiver 
thereunder  will  be  reversed  on  appeal. 
Brabrook  Tail.  Co.  v.  Belding  Bros.  & 
Co.,  40  111.  App.  326;  Siegmund  v. 
Archer,  37  111.  App.  122. 

The  fact  that  the  bill  waives  answer 
under  oath  does  not  keep  it  from  be- 
ing a  creditor's  bill,  nor  take  away  the 
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right  to  the  discovery  of  assets.    Hud- 
son f.  Wood,  119   Fed.  764. 

81.  Lawson  v.  Warren,  89  Ala.  584, 
8  So.  141;  Sweetzer  v.  Buchanan,  94 
Ala.  574,  10  So.  552. 

When  a  Bill  of  Discovery. — When  an- 
swer under  oath  is  waived  as  to  all  of 
it  except  the  interrogatories  incorpor- 
ated therein  and  the  interrogatories 
are  directed  to  the  ascertainment  of 
the  character  and  location  of  assets, 
the  bill  is  still  a  bill  of  discovery. 
Pollak  V.  Billing,  131  Ala.  519,  32  So. 
639. 

82.  Henderson  v.  Farlev  Nat.  Bank, 
123  Ala.  547,  26  So.  226,  82  Am.  St. 
Eep.  140;  Plaster  f.  Thorne-Franklin 
Shoe  Co.,  123  Ala.  360,  26  So.  225; 
Burke  f.  Morris,  121  Ala.  126,  25  So. 
759. 

83.  Bergh  v.  Poupard,  Walk.  Ch. 
(Mich.)  5;  'Sizer  v.  Miller,  9  Paige 
(N.  Y.)   605. 

84.  See  the  title  "Demurrer."  See 
also  the  cases  cited  under  II,  C. 

Failure  to  state  in  the  bill  that  the 
complainant  nor  any  of  the  creditors 
whose  claims  were  embraced  in  it  were 
judgment  creditors  is  ground  for  de- 
murrer. Scott  V.  McFarland,  34  Miss. 
363. 

85.  .See  cases  generally  throughout 
this   subdivision. 

An  answer  making  the  objection  that 
the  suit  is  one  against  a  living  man 
cannot  be  maintained.  Preston  v.  As- 
ter's Admr.,  85  Va.   104,   7  S.   E.  344. 

A  petition  by  a  stranger  cannot  be 
treated  as  an  answer  where  it  makes 
no  parties  and  asks  no  prayer  of  re- 
lief. Sturm  r.  McGuffin,  48  W.  Va. 
595.  37  S.  E.  561. 

The  defendant  need  answer  only  as 
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when  they  are,  and  no  testimony  is  offered,  the  answer  must  be  taken 
as  true.**'^     The  court  may  give  judgment  upon  the  facts  as  stated 


to  the  inquiries  which  tend  to  show 
that  he  has  delivered  all  his  property 
to  the  receiver,  and  whether  there  is 
property  in  the  hands  of  other  persons 
which  might  be  subjected.  Fitzburgh 
i\  Erringhani,  6  Paige  (N.  Y.)   29. 

Where  the  heirs  to  the  estate  come 
in  and  answer,  they  are  proper  parties 
and  may  have  their  rights  adjusted. 
Sayers  v.  Wall,  26  Gra.tt.   (Va.)   354. 

The  complainants  are  entitled  to  an 
answer  to  interrogatories  as  to  how 
matters  stand  upon  the  company's 
books  with  reference  to  ownership  of 
stock  and  price  thereof.  Hippie  v.  Five 
Mile  Beach  Imp.  Co.  (N.  J.),  3  Atl. 
6S2. 

Alleging  Existence  of  Leviable  Prop- 
erty.—An  answer  which  is  used  in  op- 
position to  a  motion  for  the  appoint- 
ment of  a  receiver  before  the  time  of 
answering  has  expired,  should  be 
treated  only  as  an  affidavit,  and  where 
an  answer  sets  up  the  existence  of 
property  owned  by  defendant  which 
might  have  been  levied  upon  by  the 
sheriff,  a  general  assertion  is  not  suffi- 
cient but  the  answer  must  state  where 
and  what  the  property  was.  Eankin 
V.  Rothschild,  78  Mich.  10,  43  N.  W. 
1077. 

Ob  lections  To  Be  Taken  Advantage 
of  by  Answer. — An  objection  to  a  cred- 
itor's bill  to  set  aside  a  sale  of  real 
property  on  the  ground  that  no  judg- 
ment lien,  or  levy  lien  was  set  up 
in  the  bill,  must  be  taken  advantage  of 
in  the  aliswer  or  it  will  be  held  to 
be  waived.  Wells  i\  Dalrymple,  29 
Fed.  Cas.  No.  17,392. 

Where  a  statute  requires  such  an- 
swers as  the  court  may  direct,  the  rem- 
edy for  failure  to  make  them  is  not 
by  motion  to  strike,  but  to  require  full 
and  explicit  discoveries  by  process  of 
contempt;  if  the  answer  be  informal, 
redundant,  or  otherwise,  so  long  as  it 
tenders  an  issue,  the  remedy  is  not 
by  motion  to  strike,  but  for  more  spe- 
cific statement  or  by  demurrer.  W.  A. 
Jordan  Co.  v.  Sperry  Bros.,  141  Iowa 
225,  119  N.   W.   692. 

Cross-Bill. — A  judgment  debtor  can- 
not file  a  cross-iiill  against  the  men 
who  held  certain  stock  for  him,  alleg- 
ing their  mismanagement  of  the  com- 


pany, so  as  to  depreciate  the  stock 
in  a  suit  by  a  judgment  creditor 
against  him  to  subject  such  stock  to 
payment  of  his  judgment.  McMullen 
V.  Ritchie,  57  Fed.  104. 

Where  a  creditor's  bill  seeks  to  sub- 
ject property  of  the  defendant  to  the 
payment  of  the  judgment  in  which  the 
defendants  are  vendees  and  the  pur- 
chase price  for  the  property  has  not 
all  been  paid,  the  only  way  for  the 
vendor,  who  has  been  made  a  defend- 
ant to  take  precedence  in  the  payment 
is  for  him  to  file  a  bill,  either  a  cross- 
bill to  the  present  suit,  or  an  original, 
to  subject  the  estate  sold  for  the  bal- 
ance of  the  purchase  money.  Cloud 
c.  Hamilton,  3  Yerg.   (Tenn.)  81. 

Before  a  final  decree  of  adjudication, 
any  lien  creditor  may  file  a  separate 
answer  to  the  creditor's  bill  in  the  na- 
ture of  a  cross-bill  attacking  any  other 
lien  as  void  as  a  preference.  Lawyer 
r.  Barker,  45  W.  Va.  468,  31  S.  E. 
964;  Casto  v.  Greer,  44  W.  Va.  332, 
30  S.  E.  100. 

86.  Edwards  v.  Edwards,  24  Ohio 
St.    402. 

Defendant  Personally  Examined. 
A  defendant  who  consents  to  be  ex- 
amined personally  pursuant  to  a  rule 
of  court,  cannot  be  compelled  to  put 
in  an  answer.  Merritt  v.  Blackwell,  1 
Edw.  Ch.  (N.  Y.)  466. 

When  Answer  Must  Be  Overcome  by 
Two  Witnesses.— It  is  only  where  the 
defendant  states  facts  within  his 
knowledge  that  his  answer  must  be 
overcome  by  evidence  equivalent  to 
the  testimony  of  two  witnesses;  a 
sworn  answer  in  so  far  as  it  sets  up 
new  matters  by  way  of  defence,  is  not 
evidence.  Atkinson  v.  Foster,  134  HI. 
472,  25  N.  E.  538. 

Where  an  answer  to  a  bill  of  dis- 
covery fails  to  discover,  and  denies 
the  possession  of  assets,  the  allega- 
tions in  the  answer  cannot  be  traversed 
and  the  court  can  proceed  no  further. 
United  States  Ins.  Co.  v.  Cent.  Nat. 
Bank,  7  111.  426;  Philadelphia  Fire 
Ins.  Co.  V.  Cent.  Nat.  Bank,  1  111.  App. 

When  Besponsive  It  Is  Evidence 
Against  Complainants. — Where  the  al- 
legations in   the  bill  are   that   the   de- 
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in  the  bill  upon  a  failure  to  answer,^^  or  where  the  bill  is  confessed 
by  the  defendants.^^  And  when  the  defendant  admits  the  return 
of  "nulla  bona,"  he  cannot  afterwards  be  heard  to  object  that  the 
complainants  have   not   exhausted   their   legal   remedy/^ 

2.  Plea  of  Non-existence  of  Property  of  Debtor.  —  In  answering 
a  creditor's  bill,  as  to  his  possession  of  property,  the  defendant  must 
answer  as  to  his  possession  at  the  time  of  filing  the  bill.^° 


fendant  had  a  mortgage  or  lien  under 
which  they  sold  the  lot,  that  it  was 
pretended,  not  real,  that  the  debts  se- 
cured thereby  were  not  bona  fide,  that 
they  were  discharged  by  the  proceeds 
of  the  sale,  and  that  there  remained 
an  excess  in  their  hands,  an  answer 
exhibiting  the  mortgage  asserting  the 
bona  fides  of  the  debt  secured  and  of 
the  mortgage,  and  showing  that  a  bal- 
ance remained  due,  is  responsive  and 
would  be  evidence  against  the  com- 
plainants. England  Lee  v.  Eeynolds, 
38  Ala.  370. 

87.  Scott  V.  Ludington,  14  W.  Va. 
387. 

When  the  bill  alleged  that  the  de- 
fendant owned  certain  interests  in  the 
lands  and  seeks  to  subject  same  to 
plaintiff's  judgment,  and  the  defendant 
fails  to  file  an  answer,  a  decree  for 
the  sale  of  his  interest  is  correct  and 
is  not  void  because  the  allegations  as 
to  the  defendant's  title  were  not  posi- 
tive or  specific.  Thomson  v.  Morris, 
57  111.  333. 

One  co-tenant  cannot  be  "brought 
into  court  to  answer  the  judgment 
creditor  of  the  other  for  improvements 
made  by  the  latter  in  advance  of  a 
suit  for  partition,  and  where  the  bill 
asks  for  a  removal  of  fraudulent  con- 
veyances and  this  fraud  is  successfully 
answered  it  is  sufficient.  Beam  v.  Serog- 
gin,  12  111.  App.  321. 

Demurring  to  Bill  Because  Answer 
Would  Incriminate.— A  creditor's  bill 
cannot  be  demurred  to  because  an  an- 
swer will  incriminate  the  defendant, 
but  the  defendant  need  not  make  any 
discovery  that  will  subject  him  to  a 
forfeiture.  Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223,  75  Am.  Dec. 
219. 

88.  Hendrickson  V.  Winn,  3  How. 
Pr.   (N.  Y.)   127. 

Wliere  a  bDl  was  demurred  to  by 
the  defendants  and  was  overruled,  and 
they  declined  answering  over,  they  ad- 
mit  all   the   allegations   of   the  bill   to 
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be  true  and  cannot  question  the  cor- 
rectness of  the  decree  by  denying  the 
truth  of  the  statements  of  the  bill. 
Miller  v.  Davidson,  8  111.  518,  44  Am. 
Dec.  715. 

When  Demurrer  Overruled. — When 
the  defendant  appeared  and  demurred 
to  a  bill  in  a  creditor's  suit  setting 
out  a  judgment  the  return  of  an  ex- 
ecution unsatisfied  and  upon  informa- 
tion and  relief,  the  existence  of  prop- 
erty of  value  of  more  than  one  hun- 
dred dollars,  and  the  demurrer  was 
overruled  and  the  defendant  refused  to 
answer  further,  a  decree  pro  confesso 
was  proper.  Gage  v.  Smith,  79  111. 
219. 

A  decree  pro  confesso  is  too  "broad 
which  directs  that  receivers  sue  for 
assets  and  apply  same  to  plaintiff's 
judgment;  it  should  have  directed  the 
proceeds  of  such  money  as  might  be 
collected  by  the  receiver  to  be  brought 
into  court  that  the  court  might  dis- 
tribute it.  Bennerson  v.  Bill,  62  111. 
408. 

Under  a  judgment  creditor's  bill 
taken  as  confessed,  the  decree  should 
embrace  the  appointment  of  a  receiver 
and  the  examination  of  the  defendant 
and  witnesses  as  to  matters  charged 
in  the  bill  and  not  admitted  by  the 
defendant,  but  not  that  the  receiver 
pay  the  amount  found  to  be  due  com- 
plainant and  costs  out  of  the  first 
moneys,  for  any  further  directions 
should  be  reserved  until  the  coming 
in  of  the  master  report.  Stephenson  v. 
Parkins,  2  Edw.  Ch.  (N.  Y.)  218. 

89.  Eugely  &  Harrison  v.  Kobinson, 
19  Ala.  404. 

90.  Trotter  v.  Bunce,  1  Edw.  Ch. 
(N.  Y.)    573. 

Insolvency  Averred  in  Answer. 
Where  the  defendant  avers  that  he 
continued  to  be  insolvent  from  the 
time  of  making  the  last  assignment  to 
the  time  of  putting  in  the  plea,  it  is 
no  denial  of  the  charge,  that  at  the 
time  of  filing  the  bill  he  had  property. 
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An  answer  denying  the  possession  of  property  will  not  successfully 
resist  a  motion  for  the  appointment  of  a  receiver.®^  And  when  the 
possession  of  certain  property  is  admitted,  the  order  delivering  the 
property  to  a  receiver  should  not  be  restricted  to  that  property.**- 

D.  Replication.  —  "Wlien  a  replication  is  filed  to  a  traverse,  a  bill 
for  discovery  and  relief  should  not  be  dismissed  without  giving  the 
complainants  an  opportunity  to  adduce  testimony  contradicting  the 
answ^er  and  maintaining  the  allegations  of  the  bill.^^ 

E.  Supplemental  Pleadings.  —  Supplemental  bills  may  be  filed 
upon  the  discovery  of  new  matter  and  new  events,  facts  and  testi- 
mony.®* They  are  necessary  to  discover  and  reach  property  ac- 
quired by  the  debtor  subsequent  to  the  filing  of  the  original  bill.®'' 

"Where  the  original  complainant  becomes  insolvent,  the  defend- 
ant, if  he  wishes  to  have  the  suit  carried  on,  may  apply  for  an  order 
that  the  assignee  tile  a  supplemental  bill  in  the  nature  of  a  revivor,®*^ 


for  an  averment  that  he  is  insolvent 
is  not  equivalent  to  a  denial  that  he 
had  any  property.  Brownell  v.  Cur- 
tis, 10  Pai^ge   (N.  Y.)  210. 

91.  Fuller  v.  Taylor,  6  N.  J.  Eq. 
301;  Bloodgood  V.  Clark,  4  Paige 
(N.  Y.)  574. 

The  affidavit  of  the  defendant  that 
he  has  not  $100  in  property  is  no  de- 
fense to  the  suit  nor  to  the  applica- 
tion for  a  receiver.  Fitzburgh  v.  Ever- 
ingham,  6  Paige    (N.  Y.)    29. 

Must  Give  Particular  Account  of 
Property.— It  is  not  sufficient  that  de- 
fendant denies  any  property  excepting 
"his  necessary  wearing  apparel,"  but 
he  must  give  a  particular  account  of 
his  wearing  apparel,  in  order  that  the 
court  and  not  the  defendant  may  judge 
whether  it  is  only  such  as  is  exempt 
from  execution.  Brown  v.  Morgan,  3 
Edw.   Ch.    (N.  Y.)    278. 

Subject  To  Be  Examined  by  Master. 
Notwithstanding  the  defendant  has  an- 
swered the  bill  and  denied  that  he  has 
property,  he  may  still  be  examined  by 
the  master  touching  property  to  be  de- 
livered to  a  receiver.  Austin  v.  Dickey, 
3  Edw.  Ch.   (N.  Y.)  378. 

92.  Browning  v.  Bettis,  8  Paige 
(N.   Y.)    568. 

93.  Heisler  V.  Dickinson,  17  111. 
App.   193. 

94.  Baugher  V.  Eichelberger,  11  W. 
Va.  217. 

New  matters  and  new  events  which 
do  not  change  the  parties  before  nor 


the  right  and  interests  of  the  parties, 
but  merely  refer  to  and  support  the 
rights  and  interests  already  in  the  bill, 
may  be  brought  before  the  court  by  a 
supplemental  bill  proper.  Eiddle  v. 
Motley,  1  Lt-a    (Tenn.)   468. 

Original  Parties  Competent  Co  Bring 
Suit. — Where  in  the  supplemental  com- 
plaint it  did  not  appear  that  any  plaint- 
iff, as  the  parties  appeared  upon  the 
record  at  the  trial,  was  so  circum- 
stanced as  to  be  competent  io  com- 
mence such  an  action,  il;  is  immaterial 
so  long  as  originally  the  parties  were 
so  arranged  as  to  give  the  court  juris- 
diction. Harrigan  v.  Gilchrist,  121  Wis. 
127,  99  N.  W.  CO'9. 

95.  Newlove  l\  Pennock,  123  Mich. 
260,  82  N.  W.  54;  Hope  v.  Brincker- 
hoff,  4  Edw.  Ch.  (N.  Y.)  S48;  Gregory 
V.  Valentine,  4  Edw.  Ch.   (N.  Y.)   282. 

After  the  filing  of  the  firsi  bill  an 
execution  was  issued  upon  another 
judgment  for  the  benefit  of  the  com- 
plainant, and  the  court  held  that  the 
complainant  had  a  right  to  file  a  sup- 
plemental bill,  the  defendant  having, 
in  the  meantime,  acquired  additional 
property.  Thomas  v.  McEwen,  11  Paige 
(N.  Y.)   131. 

If  the  complainants  were  right  in 
filing  the  original  bill,  a  supplemental 
bill  seems  to  be  the  proper  mode  of 
reaching  subsequently  acquired  prop- 
erty of  the  defendant.  Eager  v.  Price, 
2   Paige    (N.  Y.)    333. 

96.  .Sedgwick  v.  Cleveland,  7  Paige 
(N.  Y.)    287. 
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and  a  creditor  may  make  persons,  when  discovered  by  a  bill,  parties 
defendant  by  a  supplemental  bill."^ 

A  supplemental  answer  may  be  filed  in  order  to  submit  a  defense 
arising  after  the  issue  was  joined  upon  the  original  papers."-'' 

F.  Cross-Bill.  —  It  has  been  held  that  a  cross-bill  is  the  proper 
mode  of  procedure  by  an  assignee  in  bankruptcy  in  order  to  make 
all  parties  to  the  original  creditor's  bill  parties  defendant.'^'* 

G.  Amendments.  —  While  the  pleadings  in  a  creditor's  suit  may 
be  amended  in  matters  of  form,^  an  amendment  will  not  be  allowed 
after  a  decision  has  been  reached  and  a  decree  has  been  entered 
thereon  and  the  rights  and  claims  of  the  parties  have  been  adjudi- 
cated,- nor  to  set  up  an  entirely  new  plea.^ 


97.  Morris  v.  Husson,  4  Sandf.  (N. 
Y.)    89. 

When  the  subject-matter  of  a  cred- 
itor's suit  was  in  the  hands  of  a  re- 
ceiver, so  that  no  independent  suit 
could  be  instituted  in  regard  to  it, 
except  by  leave  of  court,  and  when 
a  person  not  a  party  to  the  pending 
suit,  between  whom  and  the  plaintiff 
there  is  no  priority,  but  who  has  a 
claim  or  Hen  on  the  property  or  is 
interested  in  the  subject-matter  of  the 
suit,  desires,  for  his  own  protection, 
to  present  his  new  claim,  to  assert  his 
independent  rights  and  raises  new  is- 
sues, he  must  do  so  by  a  formal  bill, 
containing  appropriate  allegations, 
that  is,  by  an  original  bill  in  the  na- 
ture of  a  cross-bill  or  of  a  supplemental 
bill,  as  the  case  may  be.  Talladega 
Merc.  Co.  v.  Jenifer  Iron  Co.,  102  Ala. 
259,   14  So.   743. 

98.  In  Stewart  1>.  Isidor,  5  Abb.  Pr. 
N.  S.  (N.  Y.)  68,  it  was  held  that 
where  the  plaintiff  began  a  creditor's 
suit  to  set  aside  an  assignment  made 
by  the  defendant  and  after  issue  was 
joined  the  defendant  obtained  his  dis- 
charge in  bankruptcy,  and  where  the 
plaintiff  appeared  in  the  bankruptcy 
proceedings  and  proved  his  claim,  the 
court  held  that  the  defendant  had  a 
right  to  file  a  supplemental  answer  set- 
ting up  the  discharge  in  bankruptcy, 
the  plaintiff  lost  his  lien  acquired  by 
the  filing  of  the  creditor's  suit  by  prov- 
ing his  claim  in  full  in  the  bankruptcy 
court. 

99.  Bouton  v.  Dement,  22  111.  App. 
619. 

1.  See  cases  generally  throughout 
this   article. 

Amendment  To  C?ure  Variance.  — 
"Where    there    is    a    variance    between 
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the  dates  of  the  judgments  as  set  forth 
in  the  bill  and  according  to  the  proofs 
adduced  the  bill  may  be  amended  at 
any  time  during  the  proceedings  in  the 
case.  First  Nat.  Bank  of  Horshall  v. 
Hosmer,  48  Mich.  200,  12  N.  W.   212. 

Where  the  affidavit  before  the  chan- 
cellor tends  to  show  that  an  averment 
in  the  bill  that  the  defendant  resided 
in  the  county  of  Rensselaer  at  the  time 
the  execution  was  issued  there,  was 
not  true,  the  plaintiff  must  amend  or 
his  bill  must  fail.  Merchants  &  Me- 
chanics Bank  v.  Griffith,  10  Paige 
(N.  Y.)   519. 

Amendment  To  Include  Claims  Sub- 
sisting at  Filing  of  Bill. — If  the  plaintiff 
had  other  claims  than  those  mentioned 
in  the  pleadings,  subsisting  at  time  of 
filing  his  bill,  which  might  have  been 
included  therein  he  must  amend  in 
order  to  have  such  claims  considered. 
Strike  V.  McDonald,  2  Har.  &  G.  (Md.) 
191. 

It  is  not  sufficient  evidence  of  the 
proper  filing  of  a  transcript  of  a  judg- 
ment that  it  appears  as  an  amendment 
to  the  original  bill  by  the  plaintiff. 
Peterson  v.  Gittings,  107  Iowa  306,  77 
N.  W.  1056. 

2.  Where  the  plaintiffs  are  parties 
to  a  bill  upon  which  a  decree  had  al- 
ready been  entered,  adjudicating  the 
right  and  claims  of  the  parties  as  cred- 
itors, directing  the  property  to  be  sold 
and  the  sale  had  taken  place,  it  was 
then  too  late,  without  reasons,  to  per- 
mit them  such  amendment  on  the  orig- 
inal bill  as  that  the  court  would  have 
opened  the  case  and  set  aside  the  claim. 
Clewis  &  Co.  V.  Brunswick  &  A.  R.  E, 
Co.,   50   Ga.   522. 

3.  In  Breudel  r.  Strobel,  25  Md. 
395,  it  was  held  that  a  plea  of  limita- 
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When  equity  jurisdiction  has  attached,  the  jurisdiction  will  not 
be  interfered  with  by  a  subsequent  amendment  setting  out  that  de- 
fendant has  since  the  filing  of  the  original  bill  accumulated  prop- 
erty,* and  when  an  amendment  is  made  after  the  expiration  of  the 
period  of  limitation,  it  will  relate  back  to  the  commencement  of  the 
action  if  it  does  not  set  up  a  new  cause  of  action  or  bring  in  new 
parties  ^ 

Bringing  in  New  Parties.  — The  courts  are  very  liberal  in  allowing 
amendments  in  order  to  bring  in  parties,  who  are  necessary,  before 
the  rights  of  all  can  be  ascertained.^ 

VI.  TRIAL  AND  PROCEEDINGS  GENERALLY.  —  A.  Trial. 
It  is  error  to  try  a  creditor's  suit  as  an  action  at  law  upon  the  idea 
that  a  verdict  is  conclusive,  but  it  should  be  tried  by  the  modes  of 
proceeding  known  to  the  courts  of  equity,  and  the  chancellor  or 
judge  is  responsible  for  the  decree  therein,  and  must  be  satis- 
fied in  his  own  conscience  that  the  findings  made  by  the  jury  are 
correct.'^ 

A  complainant  is  not  concluded  by  the  sworn  answers  of  the  de- 
fendant, for  when  he  has  a  right  to  file  a  bill,  he  is  entitled  to  sup- 
port the  same  by  proof  and  to  have  a  hearing  thereon.^  ^ 

The  mere  fact  that  a  %vitness  is  a  party  to  the  suit  is  not  suffi- 
cient reason  to  exclude  or  suppress  his  testimony  if  he  has  no  in- 
terest in  that  part  of  the  litigation  about  which  he  is  called^ to 
testify,  or  if,  being  interested,  he  is  examined  as  to  matters  which 
militate  against  that  interest,'*  and  exceptions  must  be  taken  and 
relied  upon  in  the  court  below  and  that  court  must  pass  upon  the 
competency  of  the  e\ndence  whenever  such  objections  are  insisted 
upon  ^° 

B  Reference.  —  1.  The  Order.  —  A  decree  or  order  of  reference 
in  a  creditor's  suit  operates  as  a  suspension  of  all  other  pending  suits 
for  the  administration  of  the  assets  of  the  debtor,  and  the  decree 
may  be  made  in  the  cause  first  ready  for  a  hearing,  although  it  may 
not  be  the  suit  first  instituted.^^ 

It  is  error  for  a  court  to  decree  a  sale  of  land  before  referring  the 
matter  to  one  of  its  commissioners  to  summon  the  parties  and  in- 


tion,  not  having  been  set  up  in  the 
answer,  cannot  be  put  in  an  answer 
by  amendment. 

See  the  title  "Amendments  and  Jeo- 
faUs." 


8.  Edwards  v.  Eodgers,  41  111.  App. 
405. 

9.  Colquin  v.  Eeduman,  20  Ala.  650. 

10.  Pauloc  V.   Roger's   Admr.,   5   T. 
B.  Mon.   (Kv.)   164. 

Upon   a   petition   in   error   the    court 


4.  Xewlove    v.   Pennock,    123    Mich.  ;  held   that   nearly  all  the   questions   ar- 
260,  82  N.  W.  54.  gued   in   the   briefs   upon    the   petition 

5.  Bryan  r.  Zarecor   Co.,   112   Tenn.  I  in  error  may  be  disposed  of  by  the  sug- 


503,  81  S.  W.  1252. 

6.  McDougald  v.  Dougherty,  14  Ga. 
674. 

7.  Dunphv    V.    Kleinsmith,   11    Wall. 
(U.  S.)  610,'20  L.  ed.  223. 


gestion  that  no  bill  of  exception  nor 
anv  pleadings  appear  in  the  record. 
Cochran  v.  Cochran,  62  Neb.  450,  87 
^-.  W.  152. 

11.     Bilmver  v.  Sherman,   23  W.  Va. 
656. 

Vol.  VI 


224 


CBEDITOBS'   SUITS 


quire  and  report  the  amount  of  indebtedness  properly  chargeable 
on  the  land,  after  affording  the  defendant  an  opportunity  of  showing 
any  payments  made  or  set-offs  to  which  he  may  have  been  entitled/- 
except  where  it  does  not  appear  in  the  record  that  there  were  any 
liens  existing  against  the  lands  sought  to  be  charged  except  such  as 
were  ascertained  and  their  priorities  fixed/^ 

The  reference  should  he  directed  to  the  master  in  the  county  in  which 
the  defendant  resides,  or  as  near  the  residence  of  the  defendant  as 
possible.^* 

2.  Notice  of  Hearing.  —  While  notice  of  the  hearing  of  claims 
before  a  master  must  be  given/=^  yet  when  advertisement  is  made  of 
the  same  for  a  reasonable  time  and  according  to  the  order  made  in 
the  case,  it  is  sufficient,  and  personal  notice  is  not  required.^" 

The  notice  to  appear  before  a  master  in  chancery  or  auditor  should 
specify  how  and  when  it  was  served  in  order  to  enable  the  court  to 
judge  whether  it  was  properly  done.^^ 

3.  The  Hearing.  —  a.  Generally.  —  The  examination  before  a 
master  is  not  limited  to  the  defendant's  property  or  effects,  but  ex- 
tends to  any  matter  the  defendant  would  be  required  to  disclose  by 
answering  to  the  bill,  and  authorizes  the  examination  of  witnesses 
on  any  matter  charged  in  the  bill  and  not  admitted  by  the  defend- 
ant on  his  examination.^*  And  a  defendant  who  has  answered  and 
denied  that  he  has  any  property  may  still  be  examined  before  tlie 
master  touching  property  to  be  delivered  to  a  receiver.^^    And  it  is 


12.  Kendrick  v.  Whitney,  28  Gratt. 
(Va.)  646;  Marling  V.  Kobreclit,  13  W. 
Va.  440. 

13.  Bock  V.  Bock,  24  W.  Va.  586; 
Anderson  v.  Nagle,  12  W,  Va.  98. 

14.  Bank  of  Monroe  v.  Keeler,  9 
Paige   (N.  Y.)  249. 

15.  Clark   v.    Shelton,    16    Ark.    474. 

16.  Md. — "Williamson  v.  Wilson,  1 
Bland  418.  N.  Y.— Kerr  v.  Blodgett, 
48  N.  Y.  62.  Tenn. — Barnett  v.  East 
Tennessee  V.  G.  R.  Co.  (Tenn.),  48 
S.   W.    877. 

An  order  requiring  the  master  in 
the  creditor's  suit  to  advertise  the  hear- 
ing of  the  claims  against  the  debtor 
and  fixing  the  time  of  their  presenta- 
tion in  his  office  and  the  time  for 
objections  to  same,  should  be  granted 
and  ought  to  be  made  at  an  early  time 
in  the  proceedings.  Continental  Trust 
Co.  V.  Toledo,  St.  L.  &  K.  C.  R.  Co., 
82  Fed.  642. 

Where  a  creditor  has  no  informa- 
tion of  the  notice  as  published  in  the 
advertisement  thereof  limiting  the  time 
for  proof  of  claim,  and  he  is  not 
chargeable  with  negligence  in  bringing 
forward    his    claim,    the    judge    should 
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inquire  into  the  facts  before  rejecting 
the  application  to  share  in  assets. 
Glenn  v.  Farmers  Bank,  80  N.  C.  97. 

In  the  absence  of  proof  the  legal 
presumption  would  be  that  the  com- 
missioner had  done  his  duty  and  had 
given  due  notice  requiring  creditors 
to  come  in  and  prove  their  claims,  such 
notice  being  absolutely  required.  Ches- 
nut  V.  Fire  &  Marine  Ins.  Co.,  2  Hill 
Eq.   (S.  C.)   72. 

17.  Whipple  V.  Brown,  Har.  (Mich.) 
436. 

18.  Howard  v.  Palmer,  Walk.  Ch. 
(Mich.)   391. 

Where  the  judgment  debtor  is  a 
lunatic  and  a  guardian  has  been  ap- 
pointed for  him  and  has  answered,  and 
there  have  been  no  directions  to  the 
defendant  to  deliver  over  his  property, 
the  complainant  has  no  right,  under 
an  order  of  reference,  to  force  the  wife 
to  testify,  and  is  not  authorized  to 
examine  witnesses  to  hunt  up  testi- 
mony previous  to  the  appointment  of 
a  receiver.  Copous  v.  Kauffman,  8 
Paige   (N.  Y.)  583. 

19.  Austin  V.  Dickey,  3  Edw.  Ch. 
(N.  Y.)   378. 
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competent  for  the  creditors  of  the  debtor  to  appear  before  the  mas- 
ter and  contest  the  claims  of  each  other.-" 

When  the  defendant  has  "been  sworn  once  generally  upon  the  reference, 
the  master  has  no  right  to  require  him  to  be  sworn  a  second  time, 
and  where  the  examination  of  the  defendant  has  been  once  closed, 
the  master  has  no  authority,  under  this  order  of  reference,  to  issue 
a  new  summons  to  compel  defendant  to  submit  to  a  new  examina- 
tion.-^ 

b.  Presentation  and  Allowance  of  Claims.  —  A  creditor  should 
present  the  particulars  of  his  claim  to  the  master  or  receiver,  ac- 
companied by  an  affidavit  in  support  thereof  averring  that  the  amount 
claimed  is  justly  due.^^ 


Upon  a  reference  to  a  master  to 
ascertain  the  actual  cash  value  of  the 
property,  the  answer  by  the  defendants 
as  to  the  price  stated  is  not  conclusive 
as  to  the  value  upon  the  master  but 
may  be  treated  by  him  as  evidence 
merely,  and  other  evidence  upon  the 
subject  is  admissible.  Morse  v.  Slas- 
son,   16  Vt.  319. 

20.  Woodyard  v.  Polsley,  14  W.  Va. 
211.     See  supra,  III,  E. 

Where  certain  claims  against  the 
debtor  are  contested  and  the  evidence 
to  support  such  contest  is  within  the 
knowledge  of  the  parties  whose  claims 
are  contested,  these  parties  may  be 
made  to  answer  the  objections  to 
claims  on  oath,  Williamson  v.  Wilson, 
1  Bland   (Md.)   418. 

21.  Hudson  v.  Plets,  11  Paige 
(N.  Y.)    180. 

Propounding  Special  Questions. 
When  a  party  had  once  gone  through 
with  an  examination  of  the  judgment 
debtor,  it  was  not  right  to  olalige  him 
to  undergo  another  general  examina- 
tion and  the  best  course  would  be  for 
the  party  who  might  require  an  addi- 
tional examination  to  satisfy  the  mas- 
ter that  the  questions  were  material, 
necessary,  and  proper  by  propounding 
the  questions  in  writing  and  laying 
them  before  the  master,  and  upon  the 
master  finding  them  material  he  should 
issue  an  examination  and  restrict  the 
further  examination  to  matter  of  such 
written  interrogatories.  Star  v.  Mo- 
range,  3  Edw.  Ch.  (N.  Y.)  345. 

22.  Morris  v.  Mowatt,  4  Paige 
(N.    Y.)    142. 

There  can  be  but  two  modes  under 
which  other  creditors  may  be  permitted 


to  come  in  and  participate  and  they 
are  either  by  petition  or  by  filing  the 
vouchers  of  their  claims  and  the  fil- 
ing of  the  schedule  of  an  insolvent 
debtor  cannot  be  considered  as  filing 
the  claim  of  any  creditor  appearing 
therein.  Strike's  Case,  1  Bland  (Md.) 
57. 

When  the  creditor  asks  to  be  per- 
mitted to  come  in  with  new  proof  of 
his  claim  in  the  interval  between  the 
final  report  of  the  auditor  made  un- 
der the  direction  of  the  court,  and  its 
ratification,  within  which  period,  though 
it  is  not  a  matter  of  course  to  let 
the  party  in  to  offer  further  proof  in 
support  of  his  claim,  he  will  be  al- 
lowed to  do  so,  under  circumstances 
which  would  not  entitle  him  to  the 
privilege  after  the  report  has  been 
ratified.  White  v.  The  Okisko  Co.,  '3 
Md.   Ch.    214. 

An  exception  to  an  allowance  should 
be  taken  and  disallowed  by  the  mas- 
ter, and  until  such  an  exception  is 
there  taken  and  disallowed,  the  parties 
cannot  be  heard  on  exception  in  the 
circuit  court.  Pennell  v.  Lamar  Ins. 
Co.,   73   111.   303. 

Where  Adjudication  Becomes  Final. 
When  a  claim  was  passed  upon  and 
sustained  and  the  auditor's  report  al- 
lowing the  same  was  finally  ratified  and 
confirmed,  and  the  receivers  were  or- 
dered to  pay  over  accordingly,  it  was 
a  final  adjudication  which  an  order  at 
a  subsequent  term  could  not  set  aside 
except  upon  a  showing  of  fraud,  sur- 
prise or  mistake,  but  it  could  only  be 
reached  by  appeal  or  bill  of  review. 
Trayhern  v.  National  Mech.  Bank,  57 
Md.  590. 
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And  any  party  interested  may  deny  and  oppose  the  allowance  of  any 
claim  and  then   it  must  be  legally  and  regularly  established.-^ 

4.  Report  of  Referee  or  Other  Officer.  —  Where  the  report  of  the 
master,  commissioner,  or  auditor  of  reference  fulfils  the  require- 
ments, as  set  out  in  the  reference,  it  is  sufficient,-*  and  errors  in  the 
report  must  be  taken  advantage  of  and  excepted  to  in  the  lower 
court  or  the  decree  will  not  be  reversed.-^ 

A  report  of  reference  should  be  re-committed  where  it  fails,  upon  its 
face,  to  show  the  lien  debts  upon  the  property  and  the  amount  of 
each  and  the  time  from  which  each  should  bear  interest  together 
with  their  respective  priorities;-"  or  when  the  report  states  the  debts 
approximately  only  and  the  debts  are  described  as  about  the  sums 
stated  and  no  dates  are  given  to  ^how  when  they  were  contracted 
or  where  payable ;-'  or  where  it  appears  that  the  report  should  be 
corrected  and  revised  ;-^  or  where  it  shows  that  certain  claims  have 
not  been  proved  and  no  final  disposition  had  thereof.-**  But  the 
report  of  an  auditor  after  ratification  should  not  be  interfered  with 
by  subsequently  remanding  a  part  of  the  report  in  order  to  hear 
further  testimony  and  decide  as  to  the  relative  merits  between  two 
disputing  trustees."" 

C.  Discovery.  —  "Where  a  creditor  has  exhausted  his  legal  remedies 
he  is  entitled,  under  a  general  prayer  for  discovery,  to  a  discovery 
of  all  property  held  in  trust  for  the  debtor  and  of  all  the  property 
the  debtor  then  owns,  both  without  and  within  the  jurisdiction  of 
the  court,^^   but   all   the   requirements   of   the   statute   must  be   com- 


23.  Welch  r.  Stewart,  2  Bland  (Md.) 
37;  Dorsey  v.  Hammond,  1  Bland  (Md.) 
463. 

Original  complainants  may  make  ob- 
jections to  other  claims  being  admitted 
as  well  as  the  defendant  in  a  cred- 
itor's suit,  and  may  contest  the  validity 
of  such  interveners'  claims.  -Strike  i'. 
McDonald  &  Son,  1  Har.  &  G.  (Md.) 
191. 

Upon  the  dissolution  of  a  corporation 

it  places  the  assets  of  the  corporation 
in  process  of  equitable  administration, 
and  every  creditor  whose  claim  has 
been  presented  or  established  in  any 
of  the  modes  appointed,  becomes  a 
quasi  party  and  may  resist  before  the 
master  the  allowance  of  any  claim  of 
dignity  equal  to  or  greater  than  his 
own.  Fagan  Osgood  v.  Boyle  Ice  Mach. 
Co.,  65  Tex.  324. 

24.  Sively  v.  Campbell,  23  Gratt. 
(Va.)    893. 

25.  Hutton  r.  Lockbridge,  22  W. 
Va.  159. 

'Where  the  commissioners  file  a  sup- 
plemental report  showing  judgment  that 
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had  been  recovered  since  the  filing 
of  the  original  report  exceptions  must 
be  made  thereon  in  the  court  below. 
Where  no  error  appears  upon  the  face 
thereof,  and  no  exceptions  taken  the 
supreme  court  will  not  entertain  the 
same.  Scott  f.  Ludington,  14  W.  Va. 
387. 

26.  Dillard  r.  Krise,  86  Va.  410,  10 
S.  E.  430;  Speidel  &  Co.  v.  Schlosser, 
13  W.  Va.  686. 

27.  Shultz  V.  Hansbrough,  33  Gratt. 
(Va.)    567. 

28.  Kane  r.  Mann,  93  Va.  239,  24 
S.  E.  938. 

29.  Dixon  t:  Dixon,  1  Md.  Ch.  271. 

30.  Barroll  v.  Foreman  (Md.)  40 
Atl.  883. 

31.  Bay  State  Iron  Co.  v.  Goodall, 
39  N.  H.  223;  Le  Roy  v.  Rogers,  3 
Paige    (N.    Y.)    234. 

See  generally  the  title  "Discovery." 
When  the  allegation  of  the  indebted- 
ness of  the  defendant  in  the  bill  is 
not  denied,  and  there  is  an  acknowledg- 
ment of  a  large  indebtedness,  by  the 
defendant,   which   did    not    exist,   to   a 
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plied  with,^^  though  a  defendant  cannot  object  to  an  examination 
concerning  his  property  and  effects  on  the  ground  of  the  irregular- 
ity of  the  appointment  of  a  receiver." 

D.  Injunction.  —  1.  When  Granted.  —  It  is  proper  to  grant  an 
injunction  forbidding  the  removal  or  transfer  of  property  where, 
pending  the  litigation,  it  is  liable  to  be  removed  out  of  the  juris- 
diction of  the  court,^*  or  where  the  defendant  unless  restrained  will 
do  some  act  during  the  pendency  of  the  action  which  will  produce 
injury  to  the  plaintiff  or  threatens  to  do  some  act  in  violation  of 
plaintiff's  rights  incident  to  or  connected  with  the  subject-matter  of 
the   action.^^   An  injunction  may  be  granted  where  the  bill  alleges 


third  party,  the  plaintiff  was  entitled 
to  have  an  inquiry  directed  as  to  the 
true  amount  due  to  said  third  party. 
Smoot  r.  Newberry,  8   W.  Ya.  400. 

Discovery  of  Particular  Property 
and  How  Enforced.— After  the  com- 
plainant has  exhausted  his  remedy  at 
law  he  may,  by  a  creditor's  bill,  com- 
pel the  creditor  to  discover  any  par- 
ticular property  and  the  court  may  or- 
der that  such  property  be  delivered 
and  applied  to  his  judgment,  which 
order  may  be  enforced  by  the  court 
by  process  of  attachment  for  contempt. 
Creswell  v.  Smith,  8  Lea   (Tenn.)    688. 

Wlien  the  debtor  holds  an  equitable 
interest  in  lands,  the  creditor  through 
a  creditor's  bill,  under  the  statute, 
may  compel  a  discovery  of  any  prop- 
erty or  thing  in  action  due  to  or  held 
in  trust  for  him.  McXab  f.  Heald,  41 
111.  326. 

Discovery  by  Interrogatories.— By 
proceedings  supplemental  to  execution, 
the  plaintiff  may  in  all  cases  obtain 
a  discovery  by  interrogatories  filed  with 
the  complaint,  and  upon  the  filing  of 
answers  to  them,  he  may  on  leave, 
which  would  always  be  given,  so  amend 
his  complaint  as  to  meet  the  facts,  or 
he  may  take  the  defendant's  deposi- 
tion, and  these  provisions  take  the 
place  of  the  former  bill  for  discovery 
in  a  creditor's  suit.  Mason  v.  Weston, 
29   Ind.   561. 

32.     In   Barr   r.    Voorhees,    53   X.   J. 
Eq.  561,  37  Atl.  134,  it  was  held  that  j 
the    direction    in    an    order    to    appear  | 
and  make   discovery  must  specify  the 
place  appointed   for  that   purpose. 

It  is  irregular  to  serve  a  subpoena 
upon  the  defendant  in  a  creditor's  suit 
without  at  the  same  time  serving  a 
copy  of  the  191st  rule  of  the  court,  the 
object  thereof  being  to  apprise  the  de- 


fendant of  his  rights  and  duties  and 
to  save  him  the  expense  of  employ- 
ing a  solicitor,  when  he  is  willing  to 
make  a  voluntary  disclosure  of  his 
property;  and  when  the  order  appoint- 
ing a*  receiver  directs  the  defendant  to 
make  a  much  more  extensive  discovery 
than  the  complainants  were  entitled  to, 
when  the  defendant  had  not  given  a 
written  consent  to  allow  the  bill  to  be 
taken  as  confessed,  the  order  appealed 
from  must  be  reversed  or  modified. 
Xesmeth  v.  Halsted,  11  Paige  (X.  Y.) 
647. 

33.  Thomss  r.  Circuit  Judges,  97 
Mich.  608,  57  X.  W.  188. 

34.  Aetna  X'at.  Bank  v.  Manhattan 
L.  Ins.  Co.,  24  Fed.  769;  Holladay 
V.  Hodge,  84  S.  C.  109,  65  S.  E.  1019. 

See  generally  the  title  "Injunc- 
tions. ' ' 

35.  Clark  v.  Herbert,  etc.  Pub.  Co., 
57   X.  Y.   Supp.  975. 

Where  a  creditor  has  a  claim  against 
a  limited  partnership,  and  it  is  at- 
tempted to  make  a  special  partner  a 
general  partner  and  liable  thereon,  the 
power  of  granting  an  injunction  should 
only  be  exercised  when  the  claim  is 
undisputed  and  when  the  property  will, 
as  speedily  as  possible,  be  applied  to 
the  use  of  creditors.  La  Cliaise  & 
Fauche  v.  Lord,  Brown  &  Marks,  10 
How.   Pr.    fX.   Y.)    461. 

Injunction  Pendente  Lite  and  Ex 
Parte. — When  money  belonging  to  the 
complainant  had  been  fraudulently  con- 
verted by  the  principal  debtor  and  he 
had  bought  land  in  his  wife's  name 
and  the  bill  seeks  to  enjoin  them  from 
conveying  or  incumbering  same,  an  in- 
junction pendente  lite  granted  ex 
parte  may  be  allowed,  though  looked 
upoB  unfavorablv.  Anderson  v.  Hul- 
ther,  117  111.  App.  231. 
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the  fraudulent  making  of  a  bill  of  sale  by  the  debtor  and  the  real 
retention  of  the  same  in  himself  in  order  to  cheat  his  creditors,^'' 
or  to  prohibit  the  transfer  of  property  when  a  supplemental  bill  has 
been  filed  to  reach  subsequently  acquired  property ,=^'  or  when  there 
is  shown  presumptively  to  be  a  surplus  of  rents  and  profits  from 
trust  funds  beyond  the  sum  necessary  for  the  education  and  support 
of  the  person  for  whose  benefit  the  trust  is  created,=^«  or  where  a 
creditor  desires  to  prevent  other  creditors  from  suing  the  adminis- 
trator at  law  or  proceeding  in  any  way  except  under  the  direction 
and  control  of  equity,^^  unless  there  is  an  adequate,  certain,  and 
direct  remedy  at  law.**^ 

Staying  Proceedings  of  Plaintiff.  —  The  power  exists  in  the  court  per- 
petually to  stay  the  proceedings  of  the  plaintiff  in  an  equitable  ac- 
tion at  the  suit  of  his  adversary  in  another  equitable  action/^ 

2.  Effect  of  Injunction. — When  an  injunction  has  been  granted 
restraining  the  judgment  debtor  from  disposing  of,  or  parting  with, 


An  injunction  upon  a  creditor's  bill 
taken  pro  confesso  may  properly  issue 
against  the  judgment  debtor  restrain- 
ing him  from  disposing  of  his  property, 
but  whether  an  injunction  will  issue, 
or  a  reeciver  be  appointed  upon  a 
creditor's  bill  pendente  lite  is  matter 
of  discretion  in  the  court.  Schroetter 
V.  Brown,  59  111.  App.  24. 

Directed  to  Specific  Debt  or  Trust. 
A  prohibition  of  transfer  of  property 
by  the  judgment  debtor  in  a  creditor's 
suit  cannot  be  general  under  the  stat- 
ute but  must  be  directed  to  a  specific 
debt  or  trust.  Barr  v.  Voorhees,  55 
N.  J.   Eq.   561,   37   Atl.   134. 

When  the  defendant  has  declined  to 
make  discovery,  and  it  stands  admitted 
that  defendant  has  property  and  choses 
in  action  in  his  possession,  there  is 
no  objection  to  his  being  restrained 
from  putting  it  out  of  his  hands  and 
being  required  to  surrender  it  to  the 
possession  of  a  receiver.  Eunals  v. 
Harding,  83  111.   75. 

Lien  of  the  Injunction. — When  un- 
der a  judgment  creditor's  bill  a  re- 
ceiver has  been  appointed  and  an  in- 
junction ordered,  it  gives  a  lien  upon 
the  property  prior  to  that  of  an  ad- 
ministrator of  one  of  the  defendants 
who  dies  subsequently  thereto.  Saginaw 
County  Bank  v.  Duffield,  157  Mich.  522, 
122  N.  W.  186,  133  Am.  St.  Kep.  354. 
36.  (Connolly  &  McCarthy  v.  Riley, 
25   Md.   402. 

When  it  is  sought  to  have  a  deed 
of  trust  set  aside  for  fraud   and   the 


evidence  tends  to  prove  the  substance 
of  the  allegation  of  fraud,  an  order 
of  injunction  should  be  granted  re- 
straining the  defendant  from  paying 
any  part  of  the  debt  mentioned  in 
the  deed  of  trust  pending  the  action. 
Eoberts  v.  'Lewald,  107  N.  C.  305,  12 
S.  E.  279. 

When  it  is  alleged  that  the  judg- 
ment debtor  has  fraudulently  ex- 
ecuted a  bond  to  defraud  creditors, 
the  charge  of  fraud  is  suflicient  to 
show  jurisdiction  in  equity  to  grant 
an  injunction  staying  the  payment  of 
the  bond.  Mahaney  v.  Lazier,  16  Md. 
69. 

When  it  is  alleged  that  the  judgment 
debtor  had  before  the  judgment  as- 
signed his  interest  in  the  profits  of 
the  business,  but  that  he  had  received 
it  from  time  to  time,  it  was  proper 
for  an  injunction  to  be  issued  re- 
straining the  assignee  from  transfer- 
ing  or  disposing  of  the  interest  of  the 
judgment  debtor  held  by  him  in  this 
manner  until  the  determination  of  the 
action.  Bank  of  Montreal  v.  Gleason, 
1  N.  Y.  Supp.  658. 

37.  Eager  v.  Price,  2  Paige  (N.  Y.) 
333. 

38.  Eider  v.  Mason,  4  Sandf.  Ch. 
(N.   Y.)    351. 

39.  Walton  v.  Pearson,  85  N.  C. 
34. 

40.  Green  Trustee  v.  Spaulding,  etc., 
76  Va.  411. 

41.  Pond  V.  Harwood,  139  N.  Y. 
Ill,  34  N.  E.  768. 


Vol.  VI 


CREDITORS'  SUITS 


229 


his  effects,  a  prior  judgment  creditor  will  be  restrained  from  prose- 
cuting a  subsequent  action."  While  an  injunction  cannot  operate 
to  prevent  a  defendant  from  receiving  and  appljnng  the  proceeds 
of  his  subsequent  earnings  to  the  support  of  himself  and  family 
and  the  payment  of  his  debts,"  nor  to  prevent  him  from  proceeding 
to  a  hearing  in  a  suit  which  he  had  commenced  prior  to  the  injunc- 
tion,''*  any  interference  with  money  previously  earned,  or  with  any 
of  his  property  then  acquired,  is  a  violation  both  of  the  letter  as 
well  as  of  the  spirit  of  the  injunction/^ 

Effect  of  Injunction  Against  Creditors.  —  The  fact  that  an  injunction 
has  been  granted  restraining  the  creditors  of  the  deceased  from 
prosecuting  their  demands,  does  not  keep  a  creditor  from  estab- 
lishing his  claim  by  reducing  it  to  a  judgment.*'^ 

3.  Dissolution  of  Injunction.  —  The  fact  that  an  injunction  was 
not  endorsed  on  the  back  thereof  is  not  ground  for  dissolving  it,  al- 
though this  might  be  used  to  show  that  it  ought  to  be  set  aside  as 
irregularly  issued,'*^  nor  is  a  mere  denial  by  the  defendant  that  he 
has  any  property  sufficient  ground  for  a  dissolution.^^  But  when 
no  receiver  has  been  appointed  and  no  provision  made  for  the  keep- 
ing or  disposal  of  property,  an  injunction  should  be  dissolved  to 
the  extent  of  enabling  the  defendants  to  preserve  it  themselves,*'' 
and  an  injunction  should  be  dissolved  when  it  would  jeopardize  a 
reorganization  of  a  company  and  no  equity  remains  that  would 
justify  its  continuance.^"  In  considering  a  motion  to  dissolve  an  in- 
junction, the  bill  must  be  looked  to  as  it  is,  and  not  as  it  might 
be  made  by  amendment.^^ 

E.  Receivers.  —  1.  When  Appointed.  —  Where  the  execution 
upon  a  judgment  has  been  returned  unsatisfied,  the  court  has  juris- 
diction to  appoint  a  receiver."    And  a  receiver  should  be  appointed 


42.  Eankin,  Jr.  v.  Elliott,  14  How. 
Pr.  (N.  Y.)  339. 

43.  Taggard  v.  Talcott,  2  Edw.  Ch. 
(N.  Y.)  628. 

Upon  motion  for  an  attachment 
against  the  defendant  for  violation  of 
an  injunction  enjoining  the  transfer 
of  his  salary,  the  court  held  that  the 
injunction  was  not  violated  when,  pre- 
vious to  the  creditor's  suit  the  defend- 
ant had  assigned  his  salary  by  draft 
upon  the  paying  officer,  and,  in  pur- 
suance thereof,  the  defendant  after  the 
injunction  was  served  upon  him,  en- 
dorsed a  cheek  which  had  been  pre- 
viously left  with  the  disbursing  officer. 
Ireland  v.  Smith,  1  Barb.   (N.  Y.)   419. 

44.  Parker  &  Parker  r.  Wakeman, 
10  Paige   (N.  Y.)   485. 

45.  Taggard  v.  Talcott,  2  Edw.  Ch. 
(N.  Y.)  628;  Lansing  &  Whitheck  v. 
Easton  &  Kobinson,  7  Paige  (N.  Y.) 
364. 


46.  Van  Wyck  v.  Norris,  6  S.  C. 
305. 

47.  Sizer  v.  Miller,  9  Paige  (N.  Y.) 
605. 

48.  New  f.  Bame,  10  Paige  (N.  Y.) 
502. 

49.  Osborn  v.  Heyer,  2  Paige  (N.  Y.) 
342. 

50.  Wash,  etc.  R.  Co.  v.  Southern, 
etc.  R.  Co.,  55  Md.  153. 

51.  Lehman  Durr  Co.  v.  Griel  Bros. 
Co.,   119   Ala.   262,   24  So.  49. 

52.  111.— Gage  v.  Smith,  79  111.  219. 
Mich. — Rankin  r.  Rothschild,  78  Mich. 
10,  43  N.  W.  1077.  N.  D.— Minkler  v. 
United  States  Sheep  Co.,  4  N.  D.  507, 
62   X.  W.  594. 

Court  Cannot  Go  Behind  the  Judg- 
ment and  Execution. — If  the  plaintiff 
shows  a  judgment  perfected,  and  an 
execution  issued  thereon  and  returned 
unsatisfied  in  due  form  of  law,  it  is 
a   matter    of    course    to    appoint    a   re- 
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where  the  defendant  has  made  disposition  of  a  large  proportion  of 
his  property  without  accounting  therefor  and  has  left  his  indebted- 
ness unpaid,^^  or  where  the  amount  involved  is  large  and  the  prop- 
erty sought  to  be  reached  is  of  a  kind  easily  put  out  of  reach  and 
the  disposition  of  which  would  be  difficult  to  prove,^*  or  where  the 
property,  owing  to  its  peculiar  character,  is  liable  to  waste  or  de- 
terioration.^^ And  where  the  bill  is  formally  sufficient,  although 
the  debtor  denies  ownership  of  any  property  reachable  by  the  bill, 
a  receiver  may  be  appointed,^''  as  also  where  it  is  alleged  that  one 
of  the  defendants  has  in  his  possession  certain  property  equitably 
subject  to  the  control  of  the  court,"   where  the  plaintiff   appealed 


ceiver,  and  upon  such  application  the 
court  cannot  go  behind  the  judgment 
and  execution.  Lent  V.  McQueen,  15 
How.  Pr.    (N.  Y.)    313. 

53.  Strong  v.  Goldman,  8  Biss.  552, 
23   Fed.  €as.   No.   13,542. 

It  is  the  usual  and  better  practice, 
when  the  evidence  shows  that  the 
transactions  between  the  defendants 
were  fraudulent  and  void,  to  direct  the 
appointment  of  a  receiver  and  a  sale 
by  him,  but  it  has  been  held  proper 
to  adjudge  that  the  sale  be  made  on 
execution  bv  the  sheriff.  Kennedy  v. 
Barandon,  67  Barb.    (N.  Y.)    209. 

Where  Facts  Alleged  Show  Property. 
Where  the  complainant  does  not  state 
in  words  that  the  debtor  has  no  other 
property  out  of  which  plaintiff  could 
satisfy  his  judgment,  but  does  state 
facts  sufficient  to  show  this,  the  court 
will  not  reverse  the  appointment  of  a 
receiver.  Whitehouse  v.  Point  Defiance, 
etc.,  9   Wash.   558,  38   Pac.   152. 

54.  Moore  Furniture  Co.  r.  Prussing, 
71  111.  App.  666. 

55.  Kuhle  v.  Martin,  26  N.  J;  Eq. 
60. 

Application  for  Receiver  Must  Be 
Without  Unreasonable  Delay.— It  is 
the  duty  of  a  complainant  who  has 
obtained  an  injunction  restraining  the 
defendant  from  collecting  his  debts  or 
disposing  of  his  property  which  might 
be  liable  to  waste  or  deterioration  to 
apply  to  the  court  and  have  a  re- 
ceiver appointed  without  unreasonable 
delay.  Bloodgood  v.  Clark,  4  Paige 
(N.  Y.)   574. 

Before  Judgment  at  Law. — When 
the  debt  is  not  denied,  circumstances 
may  warrant  the  appointment  of  a  re- 
ceiver although  the  plaintiff  is  not  a 
judgment  creditor,  as  where  he  is  a 
general    creditor    of    a   firm   which    has 
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dissolved  and  it  is  alleged  that  the 
effects  of  the  firm  are  being  wasted 
by  one  of  the  late  partners.  Dillon  v. 
Horn  &  Moring,  5  How.  Pr.  (N.  Y.) 
35. 

56.  Campau  v.  Detroit  Driving  Club, 
144  Mich.  80,  107  N.  W.  1063. 

Where  Defendant  Alleges  That  As- 
sets Are  of  No  Value. — When  the  de- 
fendant disclosed  property  which  con- 
sists of  notes,  etc.,  of  an  insolvent  firm, 
of  which  he  had  been  a  member  and 
an  interest  in  a  firm  now  existing  of 
which  he  is  a  member  it  is  proper 
that  a  receiver  be  appointed  to  take 
charge  of  the  property  and  to  collect 
all  that  may  be  due  the  defendant  al- 
though the  defendant  alleges  that  these 
assets  are  of  no  value.  Webb  V.  Over- 
mann,  6  Abb.  Pr.  (N.  Y.)  92. 

57.  A  receiver  may  be  appointed 
and  the  court  may  find  out  how  much 
such  property  amounts  to  and  force  the 
defendant  to  turn  it  over  to  the  re- 
ceiver. French  v.  Commercial  Nat. 
Bank,  82  111.  App.  254. 

Property  Beyond  Jurisdiction  of 
Court. — When  the  only  property  the 
judgment  debtor  has  is  situated  beyond 
the  jurisdiction  of  the  state,  the  court 
will  not  appoint  a  receiver,  where  un- 
der the  facts  proven  the  court  would 
not  appoint  if  the  property  had  been 
situated  within  the  jurisdiction  of  the 
state.  Heyl  v.  Taylor.  137  App.  Div. 
641,  122  N.  Y.  Supp.  279. 

When  the  records  show  that  only 
certain  interest  upon  the  bond  was  due 
the  court  holds  that  a  receiver  should 
be  appoinljed  with  reference  to  the 
amount  of  interest  due  upon  the  bond 
which  was  not  yet  due.  Ryerson  v. 
Menton,   3   Edw.   Ch.    (N.   Y.)    382. 

Pending  a  suit  to  subject  a  debtor's 
real  estate    to    the    payment    of    liens 
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from  an  order  allowing  him  a  sale  of  land  but  shutting  him  ofi 
from  the  personalty,^^  and  where  it  is  desired  to  have  dower  as- 
signed to  the  judgment  debtor  in  order  to  ripen  the  dower  rights."'' 

2.  Appointment  Pendente  Lite.  —  A  receiver  may  be  appointed 
pendente  lite,^^  and  the  appointment  may  be  made  by  a  judge  in  va- 
cation.*'^ 

3  When  Receiver  Will  Not  Be  Appointed.  —  The  appointment  of 
a  receiver  is  not  necessary  where  the  judgment  debtor  dies  pendente 
lite  and  the  property  may  be  disposed  of  in  due  course  of  admin- 
istration,"- and  such  an  appointment  will  not  be  made  where  the 
record  does  not  show  the  insolvency  of  the  debtor  or  the  need  of 
the  court's  taking  charge  of  the  property.**^ 

4.  Time  for  Appointment.  —  Wliile  it  is  the  duty  of  the  complain- 
ant, when  an  injunction  has  been  obtained  restraining  the  defendant 
from  collecting  his  debts  or  disposing  of  his  property,  which  might 
be  liable  to  waste  or  deterioration,  to  apply  to  the  court  and  have  a 
receiver  appointed  without  unreasonable  delay,"  an  appointment  of 


upon  it  the  court  may  sequester  the 
rents  and  profits  of  such  real  estate 
and  appoint  a  receiver  for  that  pur- 
pose, wherever  it  appears  that  the 
debtor  is  insolvent.  Ogden  v.  Chal- 
fant,  32  W.  Va.  559,  9  S.  E.  879; 
Grantham   v.  Lucas,  15  W.  Va.  425. 

58.  Benedict  f.  T.  L.  V  Land  & 
Cattle   Co.    (Neb.),   94  N.  W.   962, 

59  Tenbrook  v.  Jessup,  60  N.  J. 
Eq.  234,  46  Atl.  516. 

60.  Railton  f.  People,  83  111.  App. 
396;  New  Jersev  Lumb.  Co.  v.  Ryan, 
57  N.  J.  Eq.  330,  41  Atl.  839. 

Bond  of  Receiver. — When  the  re- 
ceiver is  first  appointed  temporary  re- 
ceiver and  gives  bond  and  is  subse- 
quently continued  as  a  permanent  re- 
ceiver, a  new  bond  is  not  required  un- 
less ordered  by  the  court,  and  an  ob- 
jection to  the  power  of  the  receiver 
to  sue  on  the  ground  that  a  bond 
was  not  furnished,  will  not  be  sus- 
tained in  the  absence  of  such  an  order. 
Jones  V.  Blun,  145  N,  Y.  333,  39  N.  E. 
954. 

"When  the  evidence  shows  that  the 
question  of  whether  the  property  be- 
longed to  the  debtor  or  to  his  wife 
could  be  settled  only  by  a  suit  and 
there  is  reasonable  grounds  to  appre- 
hend that  before  the  suit  can  be  deter- 
mined the  stock  will  be  removed  be- 
yond the  jurisdiction  of  the  court  the 
case  is  a  proper  one  for  the  appoint- 
ment of  a  receiver.  Syracuse  State 
Bank  v.  Gill,  23  Hun  (N.  Y.)  410. 


r.     Dingus     (Va.),     33 


the 


61.  Smith  r.  Butcher,  28  Graft. 
(Va.)  144;  Penn  v.  Whitehead,  17 
Graft.    (Va.)    503,   94  Am.   Dec.   478. 

62.  Sylvester  v.  Eeed,  3  Edw.  Ch. 
(N.  Y.)   296. 

63.  Banner 
S.   E.   530. 

Necessary  Allegation.  —  When 
bill  alleges  that  large  sums  of  money 
are  due  to  defendant  but  fails  to 
allege  who  are  indebted  to  the  de- 
fendant and  fails  to  describe  them 
in  any  way,  and  they  are  not  made 
parties  to  the  suit,  a  receiver  was  prop- 
erly refused.  Amy  v.  Manning,  149 
Mass.  487,  21  N.  E.  934. 

In  the  absence  of  averments  that 
either  the  debtors  or  the  alleged  pre- 
ferred creditors  are  insolvent  or  when 
it  does  not  appear  that  the  transac- 
tion amounted  to  a  general  assign- 
ment of  substantially  all  of  the 
debtor's  property,  there  is  no  showing 
as  will  justify  the  appointment  of  a 
receiver.  Lehman-Durr  Co.  V.  Griel 
Bros.  Co.,  119  Ala.  262,  24  So.  49. 

Where  a  bill  of  discovery  is  brought 
by  creditors  and  the  answer  shows  that 
the  debtor  owns  interests  in  property 
but  the  prior  liens  and  mortgages  upon 
it  are  more  than  sufficient  to  absorb 
all  his  interests,  the  facts  furnished  no 
predicate  for  the  appointment  of  a 
receiver.  McCullough  v.  .Jones,  91  Ala. 
186,  8  So.  696. 

64.  Bloodgood  v.  Clark,  4  Paige 
(N.  Y.)    574. 
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a  receiver  should  not  be  made  before  service  of  process,*'''  or  before 
the  time  for  the  defendant  to  appear  has  expired,  unless  such  de- 
fendant has  fraudulently  removed  himself  from  the  jurisdiction  of 
the  court.**® 

5.  Necessity  for  Notice.  —  An  appointment  of  a  receiver  cannot 
be  sustained  when  made  without  notice  to  the  defendant,®^  but  when 
a  receiver  dies  leaving  uncompleted  the  duties  devolving  upon  him, 
a  successor  may  be  appointed  without  notice."* 

6.  Attacking  Appointment.  —  The  appointment  cannot  be  collaterally 
attacked,  when  there  is  enough  upon  the  face  of  the  record  to  show 
that  the  court  had  jurisdiction  and  had  power  to  act  in  the  prem- 
ises,®*^  nor  can  the  judgment  obtained  at  law  and  the  execution  re- 
turned unsatisfied  be  collaterally  attacked  upon  an  application  for 
a  receiver.''*' 

7.  Title  to  Property  Upon  Appointment  of  Receiver.  —  a.  Vest- 
ing of  Title.  —  It  has  been  held  that  the  title  to  the  personal  prop- 
erty of  the  debtor,  subject  to  the  order,  vests  in  the  receiver  at  the 
time  and  by  virtue  of  his  appointment,  but  that  the  title  to  real 
estate  vests  in  him  only  by  virtue  of  a  conveyance  to  him  by  the 
debtor,   which  the  court  has  power  to  compel.^^     After  an   assign- 


Where  the  execution  was  returned 
unsatisfied  nine  years  "before  a  bill 
was  filed  and  a  motion  for  a  receiver 
was  made,  the  time  elapsing  is  un- 
reasonable and  the  motion  will  be  de- 
nied. Gould  V.  Tryon,  Walk.  Ch,  (Mich.) 
353. 

65.  Meridian  News  Pub.  Co.  v.  Diem, 
etc.  Co.,  70  Miss.  695,  12  So.  702. 

66.  Sanford  v.  Sinclair,  8  Paige 
(N.  Y.)    373. 

Appointment  on  Notice. — Application 
for  the  appointment  of  a  receiver  may- 
be made,  after  due  notice  to  the  de- 
fendant, at  any  time  between  the  time 
of  service  of  the  subpoena  and  the 
time  limited  by  rule  of  court,  for  the 
defendant  to  appear,  and  after  that 
time  the  application  may  be  made 
ex  parte  and  without  notice.  Austin 
V.   Figueira,   7   Paige    (N.   Y.)    56. 

An  appointment  of  a  receiver  should 
not  be  made  before  answer  or  service 
of  process  as  the  rights  of  the  com- 
plainant might  be  preserved  by  in- 
■junction.  Meridian  News  &  Pub.  Co. 
V.  Diem  &  Wing  P.  Co.,  70  Miss.  695, 
12    So.    702. 

But  in  Dutton  v.  Thomas,  97  Mich. 
93,  56  N.  W.  229,  it  was  held  that 
the  assertion  that  a  receiver  cannot  be 
appointed  until  after  answer  filed  or 
until  the  proof  shows  that  there  is 
property    to    go    into    the    hands    of    a 

Vol.  VI 


receiver    could    not    be    supported    by 
authority. 

67.  Meridian  News  &  Pub.  Co.  v. 
Diem,  etc.  Co.,  70  Miss.  695,  12  So. 
702. 

68.  Nicoll  V.  Boyd,  90  N.  Y.  516. 

69.  Marsh  v.  Irwin,  168  111.  50,  47 
N.  E.  768;  'Lutt  v.  Grimont,  17  111.  App. 
308. 

Application  by  Director  of  Defunct 
Bank.— The  appointment  of  a  receiver 
on  an  ex  parte  application  of  the  di- 
rector of  a  bank,  although  insolvency 
is  alleged,  is  utterly  void  and  can  be 
assailed  collaterally  and  disregarded 
with  impunity,  for  an  insolvent  debtor 
cannot  take  refuge  in  a  chancellor's 
decree  on  his  own  application  and  ob- 
tain protection  from  pursuing  creditors 
who  may  have  been  enjoined  from  pur- 
suing their  ordinary  remedies.  Whit- 
ney v.  Bank,  71  Miss.  1009,  15  So.  33, 
23'  L.   K.   A.   531. 

70.  Lent  v.  McQueen,  15  How.  Pr. 
(N.  Y.)  313. 

71.  Chautauqua  Bank  v.  Eisley,  19 
N.  Y.  369,  75  Am.  Dec.  347;  Wilson 
V.  Allen,  6  Barb.  (N.  Y.)  542;  Bowe 
V.  Arnold,  31  Hun  (N.  Y.)  256. 

When    after   the   filing   of   the    cred- 
itor's   bill    against    them    and    the    ap- 
pointment of  a  receiver,  the  judgment 
debtors  petition  the  United  States  court 
I  to   be   declared   bankrupts,   they   must 


CREDITOBS'   SUITS 


233 


still  perform  the  order  of  this  court 
and  deliver  their  property  to  the  re- 
ceiver, unless  their  property  has  already 
been  delivered  to  the  assignee  in  bank- 
ruptcy. Watkins  v.  Pinkey,  3  Edw. 
Ch.   (N.  Y.)   533. 

Title  to  an  Income.  —  The  appoint- 
ment of  a  receiver  will  not  per  se,  vest 
in  the  receiver  a  title  to  an  income, 
though  the  income  may  have  accrued 
in  the  hands  of  trustees  prior  to  such 
appointment  except  so  much  thereof 
as  the  trustees  concede  to  be  unneces- 
sary for  the  debtor's  proper  support. 
Genet  v.  Foster,  18  How.  Pr.  (N.  Y.) 
50. 

Vests  Title  Only  to  Such  property  as 
Is  Designated. — ^The  receiver  under  a 
general  direction  to  take  possession  of 
the  defendant's  property  and  effects 
cannot  go  and  seize  such  as  he,  acting 
within  the  scope  of  his  own  judgment, 
should  deem  to  fall  within  the  scope 
of  the  order,  but  only  such  as  the  mas- 
ter from  time  to  time  on  taking  ex- 
amination and  proof  shall  speciflcally 
designate.  Dickerson  v.  Van  Tine,  1 
Sandf.   (N.  Y.)   724. 

Attempt  To  Issue  Execution. — In  a 
creditor's  suit  where  the  creditors  have 
come  in  and  obtained  judgment,  and  a 
receiver  has  been  appointed  to  collect 
and  disburse  the  amount  pro  rata,  a 
creditor  cannot  then  have  execution 
issued  on  the  judgment  debtor's  prop- 
erty and  collect  the  assets  as  the  re- 
ceiver has  acquired  title  to  all  the 
property  and  he  alone  can  enforce 
judgment.  Eigney  v.  Tallmadge,  19 
Abb.  Pr.   (N.  Y.)   16. 

Effect  of  Execution  Prior  to  Ap- 
pointment.— There  is  no  question  as  to 
the  equitable  rights  of  the  receiver  to 
all  the  personal  property  of  the  judg- 
ment debtor  in  which  he  had  any  in- 
terest at  the  time  of  the  commence- 
ment of  these  suits,  and  to  the  rents, 
profits  and  income  of  the  real  estate 
which  accrued  after  that  time,  pro- 
vided such  property  or  rents  and  in- 
come had  not  been  reached  by  the  ex- 
ecution of  other  creditors  before  the 
court  made  an  equitable  sequestration 
thereof  by  its  order  for  the  appoint- 
ment of  a  receiver.  Albany  City  Bank 
V.  Schermerhorn,  9  Paige  (N.  Y.)  372, 
38  Am.  Dee.  551. 

Where  one  purchases  a  claim  against 
a  judgment  debtor  with  notice  of  the 
suit,  after  the  bill  was  filed,  and  ef- 
forts  were    being   made    to   serve   the 


subpoena  and  injunction,  he  does  not 
get  a  good  title  as  against  the  re- 
ceiver appointed  in  such  suit.  Weed 
V.  Smull,  3  Sandf.  Ch.   (N.  Y.)   273. 

Possession  of  Receiver  Possession  of 
Court.— Garnishment.— The  possession 
of  a  receiver  is  deemed  the  possession 
of  the  court  and  as  the  court  will 
not  permit  itself  to  be  a  suitor  in  a 
court  of  law,  the  possession  of  the  re- 
ceiver is  not  to  be  subjected  to  a 
suit  by  garnishment.  Field  v.  Jones, 
11   Ga.  413. 

Debts  Due  Foreign  Corporation. 
Where  a  resident  receiver  is  appointed 
for  a  foreign  corporation,  foreign  debts 
due  the  corporation  cannot  be  regarded 
as  passing  to  the  receiver.  Holbrook 
V.  Ford,  153  111.  633,  39  N.  E.  1091, 
46  Am.  St.  Eep.  917,  27  L.  E.  A. 
324. 

The  assignment  to  a  receiver  vests 
in  him  all  the  title  and  interest  which 
the  defendant  had,  and  an  execution 
levied  upon  an  issuance  of  an  alias 
fieri  facias  by  the  plaintiff  cannot 
have  any  effect,  the  title  being  in  the 
receiver.  Gouverneur  v.  Warner,  2 
Sandf.    (N.   Y.)    624. 

Title  to  Real  Estate  in  Another 
State.— The  court  has  power  to  compel 
a  judgment  debtor  to  execute  a  con- 
veyance or  transfer  of  title  to  real 
estate  lying  in  another  state  so  as  to 
invest  the  legal  title  as  well  as  the 
possession.  Bailey  v.  Eyder,  10  N.  Y. 
363. 

Claims  of  Third  Persons. — Where  a 
judgment  creditor's  bill  is  filed,  gen- 
erally it  is  the  duty  of  the  court  to 
require  the  judgment  debtor  to  deliver 
to  a  receiver  all  property  in  his  pos- 
session, not  exempt  by  statute,  and 
if  third  persons  claim  it  they  may 
present  their  claims  to  the  court,  or 
apply  for  leave  to  sue  the  receiver. 
Heise  v.  Starr,  44  111.  App.  406. 

Possession  of  Third  Party  for  Use 
of  Debtor. — Where  it  is  charged  in  the 
bill  that  the  possession  of  insurance 
policies  was  upon  a  secret  trust  for 
the  use  of  the  judgment  debtor  and 
the  court  finds  such  allegations  sus- 
tained by  the  proofs,  the  court  has 
ample  power  to  compel  the  assignment 
and  delivery  of  the  policies  to  the 
receiver  and  to  clothe  him  with  au- 
thority to  bring  suits  thereon  at  law. 
Phila.  F.  Ins.  Co.  v.  Cent.  Nat.  Bank, 
1  111.  App.  344. 
Where  the  defendant  had  neglected 
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ment  to  the  receiver  by  the  judgment  debtor,  if  the  debtor  becomes 
bankrupt,  the  receiver  has  a  title  superior  to  that  of  the  assignee  in 
bankruptcy  and  his  release  of  certain  of  the  defendant's  debtors  dis- 
charges them."  And  where  a  receiver  removes  a  tenant's  furniture 
before  a  landlord  attempts  to  distrain  the  property,  it  becomes  the 
property  of  the  receiver/^ 

As  against  persons  not  parties  to  the  suit,  the  receiver's  title  to 
real  estate  of  the  judgment  debtor  does  not  relate  back  to  the  filing 
of  the  bill  but  passes  by  force  of  the  assignment  only,  and  as  of 
the  time  when  the  assignment  was  delivered  in  fact,^*  and  a  receiver's 
title  by  assignment  of  the  debtor's  real  estate  only  secures  to  him, 
pending  the  litigation,  the  rents  and  profits  therefrom,  and  does 
not  so  divest  the  judgment  debtor  of  the  title  as  to  prevent  a  judg- 
ment recovered  against  the  debtor  after  the  execution  of  the  as- 
signment, from  becoming  a  lien  thereon.'^ 

A  mortgagee  in  possession,  after  condition  broken,  may  hold  the 
premises  as  against  a  receiver  appointed  upon  a  creditor's  bill  filed 
subsequent  to  the  execution,  delivery  and  recording  of  the  mortgaged" 

b.  Assignment  of  Property  to  Receiver.  —  Under  an  order  ap- 
pointing a  receiver,  the  defendant  should  deliver  his  property  to 
the  receiver  including  the  rents  and  profits  thereof,  which  have  ac- 
crued subsequent  to  the  filing  of  the  bill,  and  the  tenants  should 
be  directed  to  attorn  to  the  receiver  and  pay  the  rents  to  him." 
And  where  the  defendant  in  a  creditor's  suit  fails  to  make  an  as- 
signment, or  if  the  tenants  of  the  debtor  refuse  to  attorn  to  the 
receiver,  the  court  will  protect  his  rights  against  the  sheriff  or  others 
who  have  seized  upon  the  crops  of  the  debtor.^^  But  a,  compensa- 
tion to  become  due  to  the  judgment  debtor  is  not  subject  to  a  cred- 


to  execute  an  assignment  of  his  prop- 
erty to  the  receiver,  the  master  had 
no  right  to  refuse  to  proceed  in  order 
to  compel  the  defendant  to  comply 
with  the  order  which  directed  the  de- 
fendant to  deliver  over  his  property 
to  the  receiver,  and  to  decide  what 
property  the  defendant  had  in  his  pos- 
session or  vmder  his  control.  Eldred  v. 
Hall,  9  Paige  (N.  Y.)   639. 

An  affidavit  filed  Ijy  a  receiver  in  a 
foreclosure  suit,  that  he  has  been  ap- 
pointed receiver  does  not  make  him  a 
party  to  the  suit  without  an  order  of 
the  court  nor  does  the  mere  order  of 
appointment  set  up  in  the  affidavit  con- 
fer title  to  the  property  upon  him. 
Thomas  v.  Van  Meter,  164  111.  304,  45 
N.  E.  405. 

72.  Eoberts  v.  Albany,  etc.  E.  Co., 
25  Barb.    (N.  Y.)    662. 

73.  Martin  v.  Black,  9  Paige  (N.  Y.) 
640. 


74.  Watson  v.  New  York  Cent.  R. 
Co.,  6  Abb.  Pr.  N.  S.   (N.  Y.)   91. 

75.  Chautauqua  Bank  v.  White,  6 
Barb.    (N.  Y.)    589. 

Appointment  Sufficient  To  Justify 
Receiver  in  Collecting  Rents.— The  ap- 
pointment of  a  receiver  of  the  estate, 
real  and  personal,  things  in  action, 
debts,  equitable  interests  and  other  ef- 
fects of  the  defendant  is  amply  suffi- 
cient to  authorize  the  receiver  to  col- 
lect rents.  Rice  v.  Agnew,  147  111. 
App.  468. 

76.  Peterson  v.  Lindskoog,  93  111. 
App.   276. 

77.  Parnham  v.  Campbell,  10  Paige 
(N.  Y.)  598;  Chipman  r.  Sabbaton,  7 
Paige  (N.  Y.)  47;  Osborn  v.  Heyer, 
2  Paige   (N.  Y.)   342. 

78.  Albany  City  Bank  v.  Schermer- 
horn,  9  Paige  (N.  Y.)  372,  38  Am.  Dec. 
551. 
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iter's  bill  and  need  not  be  turned  over  to  the  receiver/''  nor  need 
the  debtor  assign  a  mere  right  of  action  for  a  personal  tort,  as  for 
assault  and  battery,  slander,   etc.*" 

8.  Suits  by  Receiver.  —  A  receiver  of  an  estate  may  sue  for  all 
demands  belonging  to  the  debtor,^^  and  the  receiver  may  maintain 
an  action  for  the  property  of  the  debtor  without  showing  an  as- 
signment by  all  the  defendants  in  the  creditor's  suit.*- 

"WTiere  the  debtor  failed  to  claim  damages  to  his  property  within 
a  year,  as  required  by  statute,  and  later  with  the  debtor's  consent, 
a  purchaser  from  him  was  paid  the  damages  prior  to  the  appoint- 
ment of  a  receiver,  the  purchaser's  title  thereto  is  good  and  the 
receiver  is  not  entitled  to  recover.^^ 

It  has  been  held  that  a  foreign  receiver  acquires  no  interest  in  the 
property  of  a  resident  debtor  and  cannot  bring  a  suit  within  the 
jurisdiction  of  the  court  to  set  aside  a  fraudulent  conveyance  of 
property  by  the  debtor.^* 

9.  Discharge  of  Receiver.  —  Where  a  receiver  has  been  appointed 
upon  the  allegations  in  the  bill  before  an  answer  was  filed,  and  the 
answer,  when  filed,  specially  denies  every  such  allegation,  the  re- 
ceiver, thus  appointed,  should  be  discharged,-^  and  when  a  receiver 
has  been  appointed  in  a  case,  a  bill  should  not  be  dismissed  without 
requiring  him  to  account.^® 

F.  CoxTEiiPT  OF  Court,  —  A  defendant  who,  knowing  of  the  ap- 
pointment of  a  receiver  and  the  awarding  of  an  injunction,  although 
the  order  was  not  entered  or  the  process  ser\'ecl,  is  guilty  of  con- 
tempt for  thereafter  disposing  of  property  subjected  under  the  in- 
junction,®^ and  where  a  receiver  is  appointed  for  a  resident  eorpora- 


79.  Browning  r.  Bettis,  8  Paige 
(X.  Y.)  568. 

80.  Hudson  r.  Plets,  11  Paige 
(X.  Y.)   180. 

81.  Green  v.  Bostwick,  1  Sandf.  Ch. 
(X.  Y.)  185. 

A  receiver  of  an  estate  may  bring 
suit  against  a  debtor  thereof  for  the 
amount  due  thereon  although  the  debtor 
had  assigned  all  his  propertv.  Iddings 
f.  Bruen,  4  Sandf.  Ch.    (X.*Y.)    223. 

Collection  of  Mones^s  Held  in  Trust 
for  Debtor. — A  receiver  may  file  a  bill 
in  equity  for  the  collection  of  certain 
moneys  which  he  claims  are  held  in 
trust  for  the  debtor.  Terhune  f.  Bell 
(X.  J.).  9  Atl.  111. 

Annulling  Encumbrances  on  Debtor's 
Property. — Where  a  receiver  is  ap- 
pointed by  virtue  of  a  statute  provid- 
ing a  method  for  discovering  the  con- 
cealed property  of  a  judgment  debtor, 
he  may  exhibit  a  bill  in  chancerv  to 
annul  sales  of  property  of  the  debtor 


or  encumbrances  upon  it  on  the  grounds 

that    such   were   in   fraud   of   creditors. 

Miller   r.  Mackenzie,  29  X.  J.  Eq.  291. 

82. 


542 


83. 


Wilson  r.  Allen,  6  Barb.  (X.  Y.) 
Danforth    r.    Suvdam,    4   X.    Y. 


66. 

84.  Tilkins  f.  Xunnemacher,  81  Wis. 
91,  51  X.  W.   79. 

85.  Furlong  &  Miller  r.  Edwards,  3 
Md.    99. 

86.  'Simmons  t*.  Shelton,  112  Ala. 
284.  21   So.   309. 

87.  Hull  f.  Thomas,  3  Edw.  Ch. 
(X.   Y.)    236. 

The  defendant  cannot  avail  himself 
of  any  irregularity  of  serving  a  sub- 
poena upon  him  without  at  the  same 
time  serving  a  copy  of  the  191st  rule 
of  the  court  as  an  answer  to  an  ap- 
plication for  the  appointment  of  a  re- 
ceiver but  he  must  resort  to  a  cross 
motion,  on  his  part  founded  upon  an 
affidavit  of  the  irregularity  and  due  no- 
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tion,  an  attempt  to  garnishee  a  debt  due  the  resident  corporation 
in  another  state  will  subject  the  party  attempting  it  to  contempt.*^ 
A  defendant  may  be  adjudged  guilty  of  contempt  who  fails  to  ap- 
pear in  accordance  with  an  order  appointing  a  receiver  and  notify- 
ing him  to  appear  before  a  commissioner.*^ 

Vn.  JUDGMENT  OR  DECREE.  — A.  In  General.  — A  judg- 
ment or  decree  in  a  creditor's  suit,  being  a  means  for  the  execution 
and  enforcement  of  a  judgment  obtained  at  law,  has  no  effect  what- 
ever upon  the  operative  character  of  the  judgment  at  law  further 
than  to  satisfy  it  to  the  extent  to  which  assets  are  realized  through 
the  judgment  or  decree.^"  And  as  such  a  suit  is  not  an  original  suit 
but  a  continuation  of  the  suit  at  law, — a  proceeding  in  aid  of  exe- 
cution upon  the  judgment  at  law, — the  jurisdiction  of  a  federal  court 
to  render  a  decree  is  not  confined  to  the  limitations  of  citizenship 
or  residence  as  in  an  original  suit.®^ 

B.  Personal  Judgment,  —  A  general  judgment  for  the  same  cause 
of  action  as  that  obtained  in  the  original  suit  is  foreign  to  the  na- 
ture and  purpose  of  a  creditor's  bill.''^  But  where  there  is  an  ab- 
sent defendant  and  a  present  defendant,  and  the  present  defend- 
ant denies  indebtedness  to  the  plaintiff,  but  it  is  shown  that  he  has 
property  of  the  absent  defendant  in  his  possession,  the  plaintiff  is 
entitled  to  a  personal  judgment  to  the  extent  of  the  amount  of 
the  absent  defendant's  property  that  he  has  converted  to  his  own 
use;^^   and   a   personal  judgment  against   the   defendant   is   also   al- 


tice  of  such  motions  to  the  complain- 
ant's solicitor  and  the  application 
should  be  made  at  the  first  opportunity 
after  the  defendant's  appearance  has 
been  entered.  Nesmeth  v.  Halsted,  11 
Paige  (N.  Y.)   647. 

88.  Sercomb  v.  Catlin,  30  111.  App. 
258. 

89.  Central  Nat.  Bank  v.  Graham, 
118   Mich.   488,   76   N.   W.   1042. 

90.  Davis  v.  Sanders,  25  App.  Cas. 
(D.  C.)   26. 

Forms  and  Details  of  Judgment  in 
Discretion  of  Court. — Where  the  issues 
and  incomes  of  a  certain  amount  are 
willed  to  the  use  of  the  wife  during 
her  life  and  the  capital  upon  her 
death  unto  such  of  the  testator's  chil- 
dren as  shall  survive  him,  the  remain- 
der vests  absolutely  in  the  children 
and  is  subject  to  creditors  judgment 
but  the  form  and  details  of  the  judg- 
ment directing  and  providing  for  the 
satisfaction  of  the  plaintiff's  judgment 
was  in  the  discretion  of  the  lower 
court.  Bergmann  v.  Lord,  194  N.  Y. 
70,  86  N.  E.  828. 

91.  Freeman    v.    Howe,      24     How. 
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(U.    S.)    450,    16   L.    ed.    749;    Babcock 
V.  Millard,  2  Fed.  Cas.  No.  699. 

92.  Barnes  v.  Beighly,  9  Colo.  475, 
12  Pac.  906. 

93.  Gibson  v.  White  &  Co.,  3  Munf. 
(Va.)  94. 

In  any  action  in  the  nature  of  a 
creditor's  bill  whereby  creditors  of  the 
defendant  Connor  sought  to  subject  a 
certain  stock  of  merchandise  which  was 
in  the  possession  of  appellant  Lemp  to 
the  payment  of  their  judgment  against 
Connor,  when  the  trial  court  found  that 
there  was  amply  sufficient  of  said 
stock  and  book  accounts  (which  were 
found  by  the  court  to  belong  to  Con- 
nor) in  Lemp's  hands  to  pay  the  en- 
tire judgment  of  respondents  against 
Connor  and  all  the  cost  it  was  not 
error  to  render  judgment  against  Lemp 
for  the  full  amount  of  said  judgment 
against  Connor  including  costs.  Gor- 
don V,  Lemp,  7  Idaho  677,  65  Pac. 
444. 

Where  the  defendant  bought  lands 
for  the  debtor  with  the  understanding 
that  he  should  transfer  the  title  to 
him  when  he  had  repaid  him  the  pur- 
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lowed  where  a  mortgage  was  given  to  him  by  the  debtor  in  order  to 
defraud  the  plaintiff,  and  the  defendant  has  converted  said  mort- 
gaged property  to  his  own  use,''*  and  against  a  purchaser  of  land 
upon  which  there  is  a  mechanic's  lien,  who  has  purchased  without 
removing  said  lien."^ 

A  personal  judgment  may  also  be  giVen  against  a  trustee  under 
a  deed  of  trust  where  it  appears  that  he  has  money  in  the  bank  suffi- 
cient to  pay  the  decree.^" 

C.  Scope  op  Decree.  —  1.  Generally.  —  A  complainant  is  not 
entitled  to  a  decree  which  settles  the  rights  between  the  judgment 
debtor  and  his  debtor  when  those  rights  have  not  been  litigated," 
nor  is  a  complainant  entitled  to  a  decree  to  turn  over  $14,000  worth 
of  property  when  only  $2,500  was  due.'-'"* 

The  following  instances  will  serve  to  illustrate  the  form  and  scope 
of  decrees  which  have  been  sustained:  a  decree  that  a  deed  of  cer- 
tain premises,  though  absolute  upon  its  face,  is  in  effect  a  mort- 
gage;"^ that  a  mortgagee  re-assign  the  property  upon  payment  by 


chase  price  and  advancements  made 
thereon,  and  upon  the  debtor's  death, 
the  defendant  sold  the  property,  a 
creditor  of  the  debtor  has  the  right 
to  have  same  applied  to  his  judgment 
and  his  recovery  would  be  properly 
measured  by  the  amount  for  which  the 
defendant  sold  the  lauds  and  he  need 
not  pursue  the  securities  which  the 
defendant  received  on  the  sale  thereof, 
and  the  creditor's  right  of  recovery 
ought  not  to  be  defeated  because  se- 
curities were  taken  instead  of  money. 
Bowery  Nat.  Bank  v.  Duncan,  12  Hun 
(N.  Y.)  405. 

94.  Murtha  v.  Curley,  90  N.  Y.  372. 

95.  Brown  V.  Story's  Admr.,  4 
Mete.    (Ky.)    316. 

96.  Bobbitt  r.  Brownlow,  62  X.  C. 
252. 

97.  Seymour  v.  Browning,  17  Ohio 
362. 

A  decree  settling  the  rights  between 
co-defendants  can  be  based  only  on 
the  pleading  and  proofs  between  plaint- 
iff and  defendants  and  no  decree  should 
be  made  that  are  not  so  based.  Farm- 
ers Bank  v.  Woodford,  34  W.  Va.  480, 
12  S.  E.  544. 

No  decree  should  be  pronounced 
against  the  holder  of  the  property  of 
a  trust  judgment  debtor  personally 
unless  it  appears  that  he  had  con- 
sumed or  appropriated  part  of  the 
property  to  his  own  use  so  that  the 
same  was  not  forthcoming  or  had  de- 
rived profits  from  the  use  thereof,  and 


then  only  to  the  Amount  so  used  or 
appropriated  and  before  the  plaintiff 
is  entitled  to  a  decree  against  the 
holder  of  the  absent  defendant's  prop- 
erty, he  must  bring  a  proceeding  reg- 
ularly against  the  absentee  and  estab- 
lish his  claim  against  him.  Gibson  V. 
White  Co.,  3  Munf.  (Va.)  94. 

A  Decree  in  Favor  of  Receiver  Does 
Not  Determine  Eights  of  Parties.  — A 
decree  in  favor  of  the  receiver  instead 
of  in  favor  of  the  complainant  is  not 
ground  for  objection,  as  the  receiver's 
possession  is  the  possession  of  the 
court  and  determines  no  rights  among 
the  parties.  Harman  v.  McMullin,  So 
Va.  187,  7  S.  E.  349. 

The  creditors  of  the  debtor  may  pur- 
sue their  remedy  to  set  aside  the  fraud- 
ulent conveyance  made  by  the  judg- 
ment debtor  and  have  a  receiver  ap- 
pointed of  their  personal  estate  without 
waiving  their  legal  liens  on  the  prem- 
ises. Wilkinson  v.  Paddock,  11  N.  Y. 
Supp.  442. 

98.  McKissack  v.  Voorhees,  119 
Ala.  101,  24  So.  523. 

99.  Macauley  v.  Smith,  132  X.  Y. 
524,  30  N.  E.  997. 

Where  a  debtor  had  executed  a  deed 
of  trust  to  secure  certain  notes  and 
had  permission  to  cut  certain  lumber 
and  have  the  proceeds  from  the  sale 
thereof  credited  on  the  notes  a  decree 
should  be  set  aside  which  is  based 
on  the  commissioner's  report  when  the 
evidence  shows  that  some  of  the  money 
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the  mortgagor  of  the  principal  and  interest  advanced,  when  it  ap- 
pears that,  though  there  was  some  consideration,  the  mortgage  was 
for  a  much  larger  amount  than  the  consideration;^  a  decree  which 
provided  that  the  plaintiff  shall  be  substituted  for  the  judgment 
debtor  and  that  the  executor  of  an  estate  from  which  the  judg- 
ment debtor  is  to  receive  money  shall  account  to  the  plaintiff  until 
his  claim  against  the  debtor  is  paid;-  a  decree  which  subjects  the 
value  of  the  homestead  over  $2,000  to  a  valid  lien  against  it  which 
existed  before  the  commencement  of  the  suit,  when  it  is  in  accord  with 
the  clear  weight  of  the  evidence;^  a  decree  holding  the  debtors  of  the 
debtor,  who  during  the  pendency  of  the  creditor 's  suit,  made  payments 
to  the  principal  debtor,  liable  to  the  complainant  sub  modo,^  or  which 
secures  the  property  from  being    moved    out    of    the    jurisdiction.-'"' 

A  decree  in  the  alternative  allowing  an  executor  to  pay  complain- 
ant's judgment  out  of  the  assets  of  the  estate  or  to  deliver  the  as- 
sets to  that  amount  to  the  receiver,  is  permissible  under  a  creditor's 
bill.« 

When  several  creditors'  suits  are  pending  at  the  same  time,  a  decree  for 
an  amount  of  outstanding  claims  may  be  made  in  the  cause  which 
is  first  ripe  for  a  decree  whether  that  cause  was  first  commenced 
or  not,  and  when  the  decree  is  made  in  the  younger  suit,  the  pro- 
ceeding in  the  other  should  be  stayed,  as  all  must  come  in  under 
the  same  decree,^  and  when  several  such  bills  presented  substan- 
tially the  same  issue,  and  by  consent  and  agreement  of  parties  they 
were  heard  together  upon  the  same  evidence,  and  without  objection 
a  single  decree  was  entered,  the  appellant  not  being  damnified  there- 
by, the  decree  will  stand.^ 

Effectiveness  of  Decree.  —  It  is  held  that  the  judgment  of  a  chancery 
court  on  a  claim  is  effectually  pronounced  by  confirming  the  audi- 
tor's report,  and  if  no  steps  are  taken  to  revoke  or  overrule  such 


was  credited  upon  an  old  indebtedness 
and  only  about  one-half  of  the  re- 
mainder credited  on  the  notes,  Farr 
V.  Baldwin   (Va.)   14  S.  E.  703. 

1.  Jones  v.  Adams,  23  N.  J.  Eq. 
113. 

Occupsdng  Premises  as  Mortgagee. 
When,  in  a  creditor's  bill,  a  mort- 
gagee is  shown  to  have  occupied  the 
premises  mortgaged  as  such  mortgagee 
and  not  as  a  tenant  holding  over,  a 
decree  compelling  him  to  account  for 
rents  and  profits  is  valid.  Anderson 
V.  Lanterman  &  Henry,  27  Ohio  St. 
104. 

2.  Rieketson  v.  Merrill,  148  Mass. 
76,  19  N.  E.  11. 

3.  Tinglev  v.  Gregory,  30  Neb.  196, 
46  N.  W.  419. 


4.  Gilmore  r.  Miami  Bank,  3  Ohio 
St.  502. 

5.  Trotter  v.  White,  10  Smed.  &  M. 
(Miss.)   607. 

6.  The  terms  of  the  decree  in  the 
alternative,  allowing  the  executor  to 
pay  complainant's  judgment  out  of  the 
assets  of  the  estate  or  deliver  the  as- 
sets to  that  amount  to  the  receiver, 
are  admissible  under  a  creditor's  bill. 
Saginaw  Co.  Sav.  Bank  r.  Duflfield,  157 
Mich.  522.  122  N.  W.  186,  133  Am. 
St.   Rep.  354. 

7.  Stephenson  V.  Taverners,  9  Gratt. 
(Va.)    398. 

8.  Single  Decree  Upon  Several  Cred- 
itors' Bills. — Beidler  v.  Crane,  135  111. 
92,  25  N.  E.  655,  25  Am.  St.  Rep. 
349. 
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judgment,  it  is  as  conclusive  as  if  it  had  been  accompanied  with  an 
order  on  the  trustee  to  pay  the  amount.^ 

2.  Adjudging-  or  Admitting  Claims.  —  In  a  creditor's  suit  in  be- 
half of  the  complainant  and  all  other  creditors  that  choose  to  come 
in,  the  decree  should  be  such  as  to  include  the  claims  of  all  who  come 
in;^°  but  where  the  suit  is  brought  to  enable  a  particular  complain- 


9.  Lee  r.  Admrs.  of  Boteler,  12  G. 
&  J.    (Md.)    323. 

10.  Johnson  r.  Waters,  111  U.  S. 
640,  4  Sup.  Ct.  619,  28  L.  ed.  547; 
Morgan  v.  New  York  &  A.  E.  Co.,  10 
Paige  (X.  Y.)  290.  See  also,  infra, 
VII,  F. 

In  Matterson  r.  Demarest,  19  Abb.  Pr. 
(N.  Y.)  356,  the  court  held  that  where 
a  creditor  files  a  bill  in  behalf  of 
himself  and  all  other  creditors,  who 
might  choose  to  come  in  under  the 
decree,  it  is  necessary  that  such  cred- 
itors should  stand  in  the  same  right 
with  the  complainant  and  that  they 
should  have  had  executions  upon  their 
judgments  returned  unsatisfied  and 
when  at  the  commencement  of  the 
action  executions  upon  the  judgment  in 
favor  of  the  creditors  who  now  apply 
to  come  in  had  not  been  returned  even 
after  judgment  they  should  not  be  al- 
lowed to  come  in. 

Under  a  general  creditors'  bill  all 
creditors  may,  at  any  time  before  final 
decree,  be  allowed  to  come  in  and 
prove  their  claims  but  such  bills  are 
totally  different  from  those  instituted 
by  an  unsecured  creditor  (or  several 
creditors  if  they  choose  to  unite) 
against  a  living  debtor  for  here  the 
field  is  open  to  all,  and  he  who  first 
secures  a  priority  reaps  the  reward. 
Hancock  r.  \Yooten,  107  N.  C.  9,  12 
S.  E.  199. 

Intervention  Unnecessary. — The  hold- 
er of  a  legal  demand  not  reduced  to 
a  judgment  cannot  intervene  in  a 
creditor's  suit  until  his  demands  are 
reduced  to  a  judgment  but  when  a 
bill  is  brought  not  only  for  the  com- 
plainants themselves  but  "in  behalf  of 
all  and  singular,  the  other  judgment 
creditors  of  the  respondent"  and  no 
order  was  made  prior  to  the  interlocu- 
tory decree  requiring  persons  in  whose 
behalf  the  bill  was  filed  to  intervene 
by  a  given  day  or  be  barred,  then 
all  judgment  creditors  whether  they 
intervened  before  or  after  the  inter- 
locutory decree  was  entered  are  en- 
titled to  share  ratably  in  the  proceeds 


of  the  sale  if  their  judgments  are 
found  to  be  valid.  George  r.  St.  Louis 
Cable  &  W.  E.  Co.,  44  Fed.  117. 

All  Suits  But  One  May  Be  Stayed. 
When  bills  were  filed  by  different 
creditors  of  one  of  the  defendants  to 
set  aside  certain  deeds  of  gift  made 
by  him  at  various  times  to  the  several 
defendants  his  children,  on  an  objection 
that  it  should  have  been  a  creditor's 
bill  the  plaintiff  may  amend  so  that 
all  the  suits  but  one  be  stayed  and 
require  the  several  parties  to  come  in 
under  the  decree  in  this  one  suit  so 
that  only  one  account  of  the  estate 
mav  be  necessary.  Williams  r.  Xeel, 
10  "Eieh.   Eq.    (S.   C.)    338. 

When  the  decree  rendered  a  deed 
and  mortgage  null  and  void  it  was  not 
ground  for  error  that  they  were  made 
by  a  life  tenant  and  the  holder  in 
reversion,  and  the  life  tenant  having 
died  her  administrator  or  heirs  were 
not  made  parties  to  the  suit.  John- 
son r.  Huber,  34  111.  App.  527. 

Infants.— Wlien  the  petitioners  to 
intervene  were  infants  they  may  come 
in  under  a  decree  already  made  and 
the  proceeds  of  a  sale  already  made 
may  be  applied  to  the  satisfaction  of 
their  claims  ratably  with  other  claims 
and  the  trustee  should  be  ordered  to 
make  sale  of  so  much  more  of  real 
estate  as  would  be  suiBcient  to  satisfy 
their  claim.  Mackubin  r.  Brown,  1 
Bland    (Md.)    410. 

Before  or  After  Decree. — Where  con- 
veyances made  by  the  debtor  were 
found  to  be  in  fraud  of  creditors  and 
a  suit  was  brought  to  set  them  aside 
and  asking  for  a  sale  it  is  the  kind 
of  a  suit  in  which  all  creditors  who 
may  obtain  permission  to  come  in  may 
come  in  and  participate  at  any  time 
either  before  or  after  the  decree  and 
it  is  most  usual  and  proper  that  the 
decree  itself  should  command  the  trus- 
tee to  give  notice  to  all  creditors  to 
bring  in  their  claims.  Strike's  Case, 
1  Bland   (Md.)   57. 

Who  Are  Creditors. — No  one  is  pre- 
cluded from  showing  himself  to  be  a 
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ant  to  assert  his  rights,  the  only  creditors  who  may  come  in  under  the 
decree  are  those  so  circumstanced  as  that  they  could  have  filed  a 
similar  bill  themselves." 

3.  Under  Prayer  for  General  Relief.  —  Under  a  prayer  for  gen- 
eral relief,  a  complainant  is  entitled  to  any  relief  not  inconsistent 
with  the  bill,^-  although  it  may  be  inconsistent  with  the  special  re- 
lief prayed.^^  And  relief  may  be  allowed  in  certain  instances  without 
a  prayer  therefor,  when  the  evidence  clearly  shows  the  complain- 
ant entitled  to  it/* 


creditor  either  because  he  does  not 
distinctly  state  himself  to  be  one  by 
his  answer  or  because  he  asked  to  be 
dismissed  with  costs  and  he  may  re- 
ceive such  proportion  of  the  proceeds 
of  the  sales  as  he  may  be  entitled 
to.  Gibbs  V.  Cunningham,  4  Md,  Ch. 
323. 

Proof  and  Decree  Must  Coincide. 
"Where  a  decree  was  adjudged  in  favor 
of  all  the  creditors  and  no  proof  was 
given  in  support  of  any  of  the  claims 
save  one  it  ought  to  be  revised.  Ward 
V.  Hollins,  14  Md.  158. 

11.  Parmelee  v.  Egan,  7  Paige 
(N.  Y.)  610;  North  America  Coal  Co. 
V.  Dyett,  7  Paige  (N.  Y.)  9;  Cunning- 
ham V.  Pell,  6  Paige  (N.  Y.)   655. 

12.  McNab  v.  Heald,  41  111.  326; 
Barkwell  v.  Swan,  69  Miss.  907,  13  So. 
809. 

When  the  bill  prayed  that  a  certain 
deed  of  trust  be  set  aside  on  the  ground 
that  it  was  fraudulent  but  failed  to 
show  fraud,  yet  the  complainant  had 
liens  upon  the  land  subject  to  the  trust 
debts,  the  surplus  of  the  trust  fund 
was  liable  to  plaintiff's  judgment  pur- 
suant to  the  prayer.  Hale  v.  Home, 
21  Gratt.  (Va.)  412. 

The  court  may  allow  specifically  a 
sale  of  certain  lands  attached,  and 
under  a  prayer  for  general  relief,  if 
the  attached  premises  are  insufficient, 
may  decree  a  sale  of  other  lands  to 
which  a  right  is  pleaded  and  proved. 
Columbia  Nat.  Bank  v.  Baldwin,  64 
Neb.  732,  90  N.  W.  890. 

13.  Bailey  V.  Burton,  8  Wend. 
(N.   Y.)    339. 

Although  the  complainants  cannot 
obtain  the  specific  relief  they  seek,  yet 
under  the  general  prayer  for  relief 
they  may  be  entitled  to  the  money 
paid  by  the  debtor  as  part  of  the 
consideration  for  the  land  with  in- 
terest until  the  judgment  was  ren- 
dered,  unless   the   exclusive   appropria- 
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tion  of  the  money  of  the  claim  of 
the  complainant  interferes  with  the 
just  distribution  of  the  effects  of  the 
debtor  among  all  his  creditors  accord- 
ing to  the  provision  of  the  statute 
of  wills.  Alexander  v.  Tarns,  13  111. 
221. 

14.  In  Durand  v.  Henderson,  39 
N.  Y.  287,  it  was  held  that  when 
in  a  creditor's  bill  a  deed  is  asked  to 
be  set  aside  on  the  grounds  that  it 
was  made  to  hinder  and  delay  creditors 
and  to  apply  any  property  in  law  or 
equity  belonging  to  debtor  to  judg- 
ment and  it  was  found  that  the  deed 
was  made  but  a  mortgage  was  given 
back  to  the  debtor  and  that  this  was 
kept  hidden  with  fraudulent  intent  to 
keep  it  from  the  creditors,  the  mort- 
gagee having  been  made  a  party,  the 
court  can  decree  that  the  mortgagee 
pay  such  mortgage  to  the  receiver  to 
be  applied  on  the  judgment,  under  the 
discovery  part  of  the  bill  without  any 
prayer. 

And  in  Webb  v.  Staves,  1  App.  Div. 
145,  37  N.  Y.  Supp.  414,  it  was  held 
that  when  the  plaintiff  had  obtained 
a  judgment  and  had  execution  issued 
thereon  and  a  return  unsatisfied,  and 
the  debtor  subsequently  made  a  chat- 
tel mortgage  upon  property  to  the 
intestate  of  the  present  defendant 
which  was  not  filed,  and  upon  his  tak- 
ing the  mortgaged  property  the  plaint- 
iff brought  a  creditor's  suit  to  have 
the  mortgage  set  aside  and  the  pro- 
ceeds applied  to  his  judgment  because 
he  asked  only  for  a  money  judgment, 
he  should  not  be  turned  out  by  the 
court  and  denied  the  relief  that  the 
evidence  clearly  showed  him  entitled 
to. 

But  in  Baugher  v.  Eichelberger,  11 
W.  Va.  217,  the  court  held  that  while 
it  is  true  that  "a  rigid  and  technical 
construction  of  bills  and  proceedings 
in    equity"    is    exploded    in    favor    of 
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D.  Amount  of  Judgment.  —  1.  In  General.  —  Where  the  statute 
forbids  the  bringing  of  a  suit  for  less  than  a  certain  amount,  and 
several  creditors  join,  each  individual  claim  must  be  for  more  than 
the  statutory  amount  to  give  the  court  jurisdiction.^^  But  when 
the  complainant  has  claimed  more  than  the  statutory  amount,  and 
jurisdiction  has  attached,  judgment  may  be  rendered  for  any  amount 
less  than  the  jurisdictional  amount." 

2.  Interest.  —  Judgment  creditors  should  be  allowed  interest  on 
the  amount  for  which  their  judgment  was  returned,^'  computed  from 
the  date  and  according  to  the  amount  of  their  respective  judgments 
as  a  basis,  and  not  upon  the  amount,  as  determined  by  the  decree.^^ 

E.  Persons  Bound  by  Judgment  or  Decree.  —  Under  a  valid 
decree  all  persons  who  are  parties,  or  who  may  come  in  and  are 
made  parties,  are  bound  by  the  decree.^''    And  it  has  been  held  that 


substance,  a  party  ■will  not  be  allowed, 
even  in  equity,  to  recover  upon  a 
case  proved  essentially  differing  from 
that  alleged  in  the  bill,  and  although 
the  plaintiff  should  make  out  in  evi- 
dence a  good  case  "which  under  other 
circumstances  "would  secure  the  inter- 
position of  the  court,  yet  if  it  be 
not  the  very  case  made  by  the  bill 
it  "will  not  support  the  bill. 

15.  Umbarger  v.  Watts,  25  Gratt. 
(Va.)   167. 

16.  Smets  v.  "Williams,  4  Paige 
_(N.  Y.)  364,  holding  further  that  it 
is  just  and  proper  that  the  plaintiff 
pay  the  costs. 

17.  Nelson  v.  Felder,  7  Rich.  Eq. 
(S.  C.)    395. 

All  illegal  interest  will  be  deducted 
in  settling  the  amount  of  the  defend- 
ant's debt,  in  order  to  determine  his 
equitable  interest  in  lands,  but  "where 
it  was  the  purpose  of  the  parties,  and 
generally  carried*into  execution,  to  re- 
new the  note  every  year,  annual  in- 
terest has  been  secured  according  to 
their  dealings,  and  such  an  arrange- 
ment will  not  be  disturbed.  Mattocks 
V.    Humphrey,   17   Ohio   336. 

The  allowance  of  interest  on  the 
cost  was  error,  but  the  error  was  so 
small  that  the  court  refused  to  reverse 
on  that  account  but  directed  that  the 
lower  court,  in  enforcing  the  judgment, 
deduct  it.  Cockrill  r.  Mize,  11  Ky.  L. 
Hep.  637,  12  S.  W.  1040. 

18.  Dilworth  v.  Curts,  139  111.  508, 
29  K  E.   861. 

19.  See  cases  generally  in  this  sub- 
division,  and  supra,  under  IV,   E. 

Wben  a  creditor  comes  in   and   ac- 


cepts  of  his  pro  rata  share  in  the  re- 
ceiver's hands  for  distribution,  his 
name  not  being  mentioned  either  as 
plaintiff  or  defendant,  he  exercises  his 
right  under  the  first  order  of  dis- 
tribution and  if  he  subsequently  neg- 
lects his  interest  he  must  abide  by 
the  consequences,  for  by  coming  in  he 
took  the  position  of  a  complainant  and 
he  is  presumed  to  have  had  notice  of 
all  steps  taken  in  the  case  and  there- 
fore cannot  be  heard  to  set  up  ignor- 
ance of  what  occurred  in  it  after- 
wards. Tunsema  v.  Schuttler,  114  111. 
156,  28  N.  E.  605. 

When  a  creditor  comes  in  after  the 
institution  of  the  suit  by  filing  the 
voucher  of  his  claim  or  otherwise,  he 
and  all  who  have  interest  in  the  claim 
either  as  trustees  or  cestuis  que  trusts 
do  thereby,  to  the  full  extent  of  their 
claim  as  expressed  by  such  voucher,  be- 
come parties  to  the  suit  and  are  bound 
accordingly  by  the  decree.  Post  v. 
Mackall,  3  Bland   (Md.)   486. 

A  decree  in  a  creditor's  suit  belongs 
to  all  and  not  to  one  of  the  creditors, 
and  any  creditor  who  remains  unpaid 
has  a  right  to  enforce  the  decree,  and 
such  enforcement  could  go  in  the  name 
of  the  original  plaintiff,  or  if  any  body 
so  asked  the  plaintiff's  name  could  be 
stricken  out  and  another  creditor's 
name  substituted.  Shumates  v.  Crockett, 
43   W.   Va.  491,   27   S.   E.   240. 

Brought  in  by  Publication. — Under 
a  valid  decree  in  a  creditor's  suit  to 
settle  a  trust  all  creditors  are  parties 
if  they  are  brought  in  by  publication 
according  to  the  laws  of  Georgia  and 
the    decree     is     binding     upon     them. 
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when  all  persons  are  authorized  to  come  in  and  present  their  claims 
under  an  order  or  decree  for  an  accounting,  it  operates  as  an  in- 
terlocutory decree  in  favor  of  each  and  every  creditor  and  each  is 
bound  thereby.^" 

F.  Sale  op  Property.  —  1.  Order  of  Sale.  —  When  the  facts  in 
the  case  show  the  necessity  and  propriety  of  a  sale  of  the  property 
sought   to   be   subjected,    a   sale   should   be   decreed,-^    subject,   how- 


Samples  r.  Bank,  1  Woods  523,  21  Fed. 
Cas.  No.  12,278. 

All  parties  who  come  in  upon  notice 
and  establish  their  claims  are  parties 

to  the  cause  and  are  bound  by  all 
the  proceedings  and  it  is  not  necessary 
for  them  to  file  cross-bills  in  order  to 
establish  their  claim  for  they  are  al- 
ready parties.  Chesnut  v.  Fire  &  Ma- 
rine'ins.   Co.,  2   Hill  Eq.    (S.  C)   72. 

20.  Kerr  r.   Blodgett,  48  N.   Y.   62. 

If  the  bill  appears  to  be  a  cred- 
itor's bill,  a  decree  directing  the  judg- 
ment creditors  to  be  convened  before 
a  commissioner,  by  order  of  publica- 
tion, and  their  debts  to  be  audited, 
would  make  all  judgment  creditors 
quasi  parties  to  the  suit,  but  where 
the  decree  merely  directs  all  liens  to 
be  audited  it  could  not  make  a  trus- 
tee who  held  the  legal  title  to  the 
land  a  party  nor  the  existing  cestui 
que  trust,  but  only  the  independent 
class  of  Judgment  creditors  holding 
liens  similar  to  the  plaintiffs  can  be 
made  in  such  a  case  quasi  parties  to 
the  cause  and  only  such  are  bound  by 
the  decree.  McCoy  v.  Allen,  16  W. 
Va.   724. 

21.  See  the  cases  generally  in  this 
subdivision,  and  supra,  VII,  D. 

When  the  debtor  answers  to  a  bill 
to  subject  his  land  to  the  payment 
of  a  creditor's  judgment  that  the  land 
was  conveyed  a  part  to  one  person  and 
part  to  another  and  the  remainder  to 
his  wife  upon  an  antenuptial  contract, 
and  the  interests  conveyed  to  the 
two  other  parties  is  very  small,  the 
wife's  land  may  be  decreed  for  sale 
when  the  judgments  were  docketed  be- 
fore the  contract  was  made.  Sivelv  & 
Co.  r.  Campbell,  28  Gratt.   (Va.)  893. 

Conditional  Decree  for  Sale.-- A  de- 
cree is  not  erroneous  which  contains 
a  clause  that  the  defendant,  the  trus- 
tee, should  pay  the  amount  of  the 
judgment  interest  and  costs  as  there- 
inbefore provided  from  the  amount  ot 
rents  in  his  hands  accruing  from  the 
undivided  interest  and  decreeing  a  sale 
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of  said  interest  in  the  event  such 
amount  was  not  paid  within  a  certain 
time.  May  v.  Bryan,  16  App.  Cas. 
(D.  C.)   556. 

Where  purchase  money  was  due  by  the 
judgment  debtor  upon  the  land  sought 
by  the  creditor  to  be  sold,  the  court 
will  only  decree  a  sale  of  land  upon 
imposing  a  condition  upon  the  com- 
plainant to  see  that  the  proceeds  be 
first  applied  to  the  payment  of  the 
balance  of  the  purchase  money.  Cloud 
V.   Hamilton,   3    Yerg.    (Tenn.)    81. 

Of  Real  or  Personal  Property. — It  is 
error  for  the  court  under  a  creditor's 
bill  to  decree  a  sale  of  land  before 
the  amount  of  the  debts  are  ascertained 
and  the  assets  found  out  from  a  sale 
of  the  defendant's  personalty.  Strayer 
V.  Long,  86  Va.  557,  10  S.  E.  574. 

Must  First  Subject  Personalty. — It  is 
error  for  the  court  to  render  a  judg- 
ment subjecting  the  real  estate  to  a 
sale  without  first  subjecting  the  per- 
sonal property  or  ascertaining  that 
there  was  none.  Davidson  v.  Simmons, 
74  Ky.  330. 

Personal  Estate  of  Debtor  Immaterial. 
Under  the  statute,  a  court  of  equity 
jurisdiction  has  the  power  to  enforce 
judgment  liens  against  the  land  of  the 
judgment  debtor  at  any  time  without 
reference  as  to  whether  the  judgment 
debtor  has  personal  estate  or  not  out 
of  which  the  judgment  might  be  made 
by  process  of  execution.  Marling  v. 
Kobrecht,  13  W.  Va.  440;  Peck  v.  Cham- 
bers,  8   W,   Va.   210. 

Decree  To  Set  Aside  Deed  Including 
Transfer  of  Personalty. — A  decree  un- 
der a  creditor's  bill  subjecting  the  land 
of  the  judgment  creditor  to  be  sold 
and  applied  to  the  payment  of  the  judg- 
ment is  correct  but  should  be  set  aside 
when  it  decrees  personalty  that  has 
been  transferred  under  same  deed  to 
be  sold,  when  the  bill  had  been  filed 
without  suing  out  execution.  Mutual 
Assur.  'Soc,  f.  Stanard,  etc.,  4  Munf. 
I  (Va.)    539. 
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ever,  to  any  liens  or  priorities    that    may    be    outstanding    thereon.-- 


What  Lands  To  Be  First  Sold. 
"Where  a  creditor  is  seeking  in  a  court 
of  equity  to  enforce  a  judgment  lien 
against  his  debtor  and  the  latter  is 
then  the  owner  of  real  estate  upon 
which  the  lien  attaches,  the  principles 
of  equity  would  require  that  the  lands 
of  the  debtor  which  ought  to  pay  the 
debt,  should  first  be  applied  to  the 
discharge  of  such  judgment  before  re- 
sorting to  lands  upon  which  the  judg- 
ment is  also  a  lien  then  in  the  hands 
of  an  alienee.  Handly  f.  Sydenstricker, 
4  W.  Va.  605. 

■\Yhen  the  decree  ordered  a  sale  of 
the  premises  "as  other  lands  on  sale 
under  execution"  or  so  much  thereof 
as  should  be  necessary  to  satisfy  the 
claims,  the  proceeds  to  be  applied  first 
to  a  certain  claim,  the  court  held  that 
if  the  property  were  divisible  the 
sheriff  might  sell  under  each  execution 
a  suflScient  portion  for  its  satisfaction, 
beginning  with  the  oldest  judgment 
and  for  the  payment  of  the  debt  first 
to  be  satisfied.  Harmon  v.  Stiff,  8 
Blackf.    (Ind.)   455. 

Where  a  creditor's  bill  is  brought 
to  set  aside  a  conveyance  and  sell  the 
property  conveyed  subject  to  plaint- 
iff's judgment,  the  court  may  order  the 
property  to  be  sold  and  applied  to 
such  part  of  the  plaintiff's  debt  as  may 
appear  to  be  due.  Jones  v.  Slubey,  5 
Har.   &  J.   (^Ifl.)    372. 

Where  there  are  several  decrees 
upon  the  same  day  each  of  which  would 
take  a  moiety  of  the  same  land,  the 
court  properly  directed  the  whole  to 
be  sold  under  a  creditor's  bill,  when 
it  was  shown  that  the  land  had  been 
conveyed  in  fraud  of  creditors  and 
had  not  reached  the  hands  of  a  bona 
fide  purchaser.  Coleman  r.  Cocke,  6 
Band   (Va.).   618.   18  Am.  Dec.   757. 

Interest  of  Husband  in  Wife's  Sep- 
arate Property.  — Where  a  wife  has  ac- 
quired property  from  her  father  and 
the  husband  has  made  a  deed  of  trust 
to  her  use  of  his  rights  therein,  this 
separate  estate  becomes  subject  to  the 
rights  of  her  creditor  and  the  court 
should  order  an  account  to  be  taken 
of  the  separate  estate,  and  when  same 
has  been  established  to  proceed  to  sub- 
ject said  separate  estate  to  the  pay- 
ment of  the  debts,  but  being  under 
the   disability  of  coveture   she  has   no 


power  to  make  any  contract  binding 
upon  her  for  the  sale  of  the  fee  in 
land  in  which  her  husband  has  an 
interest.  Garland  V.  Pamplin,  32  Graft. 
(Va.)    305. 

Value  of  Real  Estate  Immaterial. 
Under  a  suit  to  subject  real  estate  of 
the  defendant  to  the  payment  of  his 
debts,  it  is  not  necessary  to  ascertain 
the  value  of  the  real  estate  before  ad- 
vertising its  sale.  Grantham  r.  Lucas, 
24  W.   Va.   231. 

Decree  of  Sale  a  Final  Decision. — A 
decree  of  a  chancellor  deciding  the  in- 
sufficiency of  the  personal  estate  and 
decreeing  the  sale  of  the  real  estate 
for  the  satisfaction  of  the  debt,  is  a 
final  decision  in  favor  of  the  creditor 
and  the  statute  of  limitations  is  not 
a  bar.  Griffith  v.  Eeigart,  6  Gill  (Md.) 
445. 

Staying  Sale  for  Further  Order. 
"Where  the  amount  of  property  in  the 
hands  of  the  receiver  was  sworn  to 
be  large  and  much  more  than  sufficient 
to  satisfy  the  judgment,  an  order  for 
him  to  forbear  selling  by  public  auc- 
tion for  the  present  and  to  stay  such 
sale  until  further  order  from  the  court 
is  correct.  "Wardell  &  Co.  v.  Leaven- 
w-orth.  3  Edw.   Ch.    (X.  Y.)    244. 

Intermeddling  in  Sale. — Where,  un- 
der a  sale  of  personalty  by  order  of 
the  court,  certain  parties  to  the  suit 
intermeddle  and  by  their  bidding 
cause  loss  to  the  trust  fund  for  the 
payment  of  creditors,  their  claims  will 
be  reduced  to  the  extent  of  the  loss 
suffered  by  reason  of  their  officious- 
ness.    Jaffrey   v.  Brown,  29  Fed.  476. 

Any  objection  to  a  sale  must  be 
made  in  the  lower  court  and  it  will 
not  then  be  set  aside  except  for  fraud, 
mistake,  surprise,  or  other  cause  for 
which  equity  would  grant  like  relief. 
Karn  v.  Eorer  Iron  Co.,  86  Va.  754, 
11  S.  E.  431;  Bock  v.  Bock,  24  W.  Va. 
586. 

22.  111.— Gauler  v.  Wohlers,  12  111. 
App.  594.  Va. — Carnahan  v.  Ashworth, 
31  S.  E.  65;  Hasken,  Wood,  etc.  Co. 
r.  Cleveland,  etc.  Co.,  94  Va.  439,  26 
S.  E.  878;  Buchanan  v.  Clark,  10  Gratt. 
164.  W.  Va.— Kanawha  Val.  Bank  v. 
Wilson.  25  W.  Va.  242;  Beaty  r.  Veon, 
18  W\  Va.  291;  Murdock  v.  Wells,  9 
W.    Va.    552. 

Where  a  debtor  conveyed  land  to  a 
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The  decree  should  specify   the  amount  due  thereon  and  all  priorities 


creditor  to  secure  the  payment  of  his 
debts,  in  an  action  by  a  junior  judg- 
ment creditor  to  subject  the  land  the 
court  may  decree  that  the  land  may 
be  sold  and  the  proceeds  applied  first 
to  the  balance  due  on  the  secured  cred- 
itor's judgment,  and  the  balance  ap- 
plied to  the  liquidation  of  the  plaint- 
iff's judgment.  Lewis  v.  Matlock,  3 
Ind.  120. 

Lien  Upon  Only  a  Part. — When  the 
effect  of  the  decree  for  sale  is  not  to 
give  appellee  a  preferred  lien  upon  all 
the  property  of  appellant,  but  only 
upon  that  portion  of  it  to  which  ap- 
pellee's mechanic's  lien  rightfully  at- 
tached and  a  lien  together  with  the 
other  creditors  upon  the  property  con- 
veyed in  the  deed  of  trust,  the  decree 
is  valid.  Haskin,  Wood,  etc.  Co.  v. 
Cleveland,  etc.  Co.,  94  Va.  439,  26 
S.  E.  878. 

Lienor  Need  Not  Answer  To  Have 
His  Claim  Recognized. — It  is  error  to 
decree  a  sale  of  land  to  pay  the  judg- 
ment of  the  plaintiff,  without  at  the 
same  time  providing  for  the  payment 
of  another  judgment  lien  appearing  in 
the  record,  although  the  other  lienor 
did  not  answer  the  bill  and  was  not 
asking  to  have  the  land  sold  to  pay 
his  judgment.  Anderson  v.  Nagle,  12 
W.  Va.  98. 

One  Lien  Being  Stricken  Out — ^How 
Vacancy  Filled.— Where  a  creditor  has 
a  lien  against  the  debtor's  estate 
stricken  out  because  it  was  fraudulent, 
he  does  not  take  his  place  but  the 
vacancy  is  filled  up  by  closing  up  those 
in  the  rear  in  the  order  named,  for 
he  cannot  thereby  displace  or  impair 
any  prior,  valid  subsisting  lien.  Zell 
Ouano  Co.  v.  Heatherly,  38  W.  Va. 
409,  18  S.  E.  611. 

Rights  of  Tenant  in  Possession 
Should  Be  Ascertained. --It  is  error  to 
decree  a  sale  before  ascertaining  the 
extent  of  the  rights  of  a  tenant  in 
possession  of  the  land  ordered  to  be 
sold  and  not  providing  for  his  protec- 
tion. Moore  v.  Bruce,  85  Va.  139,  7 
S.  E.  195. 

Where  the  appellant  purchased  and 
improved  the  land  in  question  having 
actual  notice  of  the  debts  against  the 
land  and  pendency  of  the  suit  to  sub- 
ject the  same  to  their  payment  and 
pending   this   suit    for    sale    and    after 

Vol.  VI 


decree  for  sale  bought  and  improved 
the  land  he  must  be  held  to  have  done 
so  subject  to  the  rights  of  creditors 
and  must  bear  the  burden  thus  self 
imposed.  Hurn  v.  Keller,  79  Va.  415. 
Court  Must  Decide  Force  of  the  In- 
cumibrances.  —  A  decree  is  erroneous 
when  it  directs  the  commissioners  of 
sale  to  assign  bonds  to  such  creditors 
as  had  incumbrances  upon  the  land 
by  mortgages,  and  creditors  by  judg- 
ment, allowing  prior  satisfaction  to 
prior  demands  and  leaving  to  the 
said  commissioners  to  judge  what 
was  the  force  of  the  different  incum- 
brances and  their  operations  upon  the 
different  funds  as  these  things  should 
have  been  decided  by  the  court  and 
specified  sums  decreed  to  each  claim- 
ant to  be  paid  out  of  his  appropriate 
fund.  Tinsley  v.  Anderson,  3  Call 
(Va.)  329. 

Mortgagees  Not  Bound  To  Come  in. 
Where  there  is  a  mortgage  debt  upon 
the  property  the  mortgagees  are  not 
bound  to  come  in  and  seek  payment 
under  the  chancery  proceedings  but 
may  cling  to  the  property  specially 
pledged  for  the  payment  of  their  debts 
and  hold  on  until  they  are  fully  paid 
both  interest  and  principal.  Ellicott 
■V.  Ellicott,  6  Gill  &  J.  (Md.)  35. 

Subrogation. — When  one  creditor  has 
a  lien  upon  one  piece  of  property  and 
another  creditor  has  a  lien  on  the  same 
property  and  also  another  tract,  if  the 
second  creditor  used  up  the  first  tract 
for  the  payment  of  his  claims,  a  de- 
cree of  court  allowing  the  first  creditor 
to  be  subrogated  to  the  rights  of  the 
second  upon  the  second  tract  and  ap- 
plying the  rents  toward  the  payment 
of  such  lien  and  ordering  a  sale  thereof 
when  the  rents  thereof  are  insufficient, 
is  valid.  Hudson  v.  Dismukes,  77  Va. 
242. 

Second  Decree  Suspends  Former  One. 
After  a  decree  for  a  sale  of  land  had 
been  entered  but  before  the  lands  were 
advertised  it  being  suggested  that  there 
were  other  liens  than  those  credited 
a  second  decree  was  entered  referring 
the  cause  to  a  commissioner  for  a  fur- 
ther account  of  liens,  it  suspends  the 
former  decree  until  the  accounts  were 
taken.  Harris  V.  Jones,  96  Va.  658, 
32  'S.  E.  455. 
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and  liens  attaching  thereto,-^  and  should  specify  the  property-*  and 
the  interest  of  the  defendant  therein  to  be  sold.-^  The  decree  should 
also  specify  the  date  of  sale  or  the  interval  to  elapse  before  sale  is 
made,^^  opportunity  being  given  to  redeem  the  property.^^ 


23.  Cohen  r.  Carroll,  5  Smed.  &  M. 
(Miss.)  545,  -45  Am.  Dec.  267;  Scott  v. 
Ludington,  1-i  W.  Ya.  3S7. 

The  amount  decreed  to  be  sold  should 
be  limited  to  such  as  will  evidently 
be  suflBcient  to  satisfy  the  claim  or 
claims.  Jacob  f.  Howard,  15  Ky.  L. 
Eep.  133,  22  S.  W.  332. 

Effect  of  Mortgages.  — TTTiere  the  life 
estate  of  the  debtor  and  the  remainder 
is  subject  to  a  mortgage,  the  court 
should  first  adjudge  a  sale  of  the  life 
estate  of  the  debtor,  where  the  life 
tenant  had  joined  in  the  mortgage,  and 
if  it  overpays  the  mortgage,  the  sur- 
plus should  be  paid  to  his  assignee  for 
the  benefit  of  creditors.  Buckley  v. 
Stevenson   (Ky.)   99  S.  W.  961. 

Where  there  were  several  liens  upon 
several  tracts  respectively,  and  the 
only  lien  upon  one  certain  tract  was 
a  certain  judgment,  a  decree  was  im- 
proper which  was  so  framed  that  in 
order  to  prevent  the  sale  of  that  tract 
the  purchaser  was  required  to  pay  all 
the  judgments  against  the  defendant. 
Shultz  V.  Hansbrough,   76  Va.   817. 

EflFect  of  Consent  of  Lienor  to  Sale. 
It  is  error  for  the  court  to  decree  a  sale 
of  land  before  the  amounts  and  priori- 
ties of  the  liens  thereon  were  ascer- 
tained, and  the  fact  that  one  of  the 
creditors  consented  in  the  decree  that 
the  land  might  be  sold  before  the 
amount  of  his  lien  was  ascertained  will 
not  cure  the  defect.  Beard  v.  Ar- 
buckle,  19  W.  Ya.  135. 

Sale  Should  Not  Sacrifice  Property. 
When  a  decree  for  sale  is  made  where 
the  deeds  have  not  been  proven  fraud- 
ulent nor  the  debts  due  the  plaintiff 
from  the  defendant  ascertained  it  is 
not  proper  at  that  stage,  since  that 
has  a  tendency  to  sacrifice  the  prop- 
erty. Cole's  Admr.  v.  McEae,  6  Eand. 
(Va.)   644. 

24.  Decree  of  Sale  of  Land  in  the 
Bills  Mentioned. — When  the  court  de- 
crees a  sale  of  land  in  the  bills  men- 
tioned it  is  sufficiently  definite  as  ref- 
erence may  be  had  to  the  bills.  Barger 
V.  Buckland,   28   Gratt.    (Ya.)    850. 

Decree  of  Sale  of  Property  To  Be 
Discovered. — A   decree   in   a    creditor's 


suit  directing  that  the  amount  of  the 
judgment  shall  be  satisfied  by  a  sale 
of  property  to  be  discovered  before  any 
property  is  in  fact,  discovered,  is  not 
ground  for  reversal,  and  the  appellant 
cannot  be  heard  to  object  unless  the 
receiver  shall  attempt  to  satisfy  the 
decree  out  of  property  exempt  from 
seizure  for  that  purpose  or  shall  un- 
necessarily sacrifice  or  waste  property 
liable  to  be  so  seized.  Gage  v.  Smith, 
79  111.   219. 

25.     Mason  r.  Patterson,  74  111.  191. 

Where  a  bill  avers  that  at  least  one 
half  of  the  consideration  paid  for  the 
real  estate  was  paid  by  the  defend- 
ant and  that  he  is  the  owner  of  at 
least  one  half  the  premises,  a  decree 
pro  confesso  can  only  be  given  for  a 
sale  of  one  half  as  the  admission  by 
such  a  decree  is  only  to  the  extent  of 
the  averments  in  the  bill,  and  the 
prayers  for  relief,  and  is  not  broad 
enough  to  warrant  a  sale  of  the  entire 
property.  St.  Louis  Hoop  &  Stave  Co. 
v.  Danforth,  160  Mich.  226,  125  X.  W!  5. 

Since  at  common  law  a  creditor  iipon 
the  escape  of  the  debtor  had  a  right 
to  proceed  against  the  sheriff  or  to 
retake  the  defendant  or  to  bring  an 
action  of  debt  and  thereupon  have  an 
execution  issued,  the  creditor  here  could 
subject  lands,  devised  to  the  debtor 
after  his  escape  and  conveyed  by  him 
to  another,  to  the  payment  of  the 
elegit  lien  and  the  court  should  decree 
that  a  moiety  thereof  only  be  sold 
should  it  appear  that  the  rents  and 
profits  will  not  discharge  the  debt. 
Stuart  V.  Hamilton 's  Exrs.,  8  Leigh 
(Ya.)    503. 

Changing  Decree  To  Suit  Changed 
Conditions. — When  the  judgment  is 
first  for  a  sale  of  an  undivided  inter- 
est of  the  debtor,  and  later  the  land 
is  divided,  the  judgment  of  sale  may 
be  changed  to  a  sale  of  the  debtor's 
divided  interest.  Brvant  v.  Brvant,  14 
Ky.   358,   20   S.   W.   270. 

*26.  McClaskey  &  Crim  v.  O'Brien, 
16  W.  Va.   791. 

27.  Eose  &  Co.  v.  Broum,  11  W.  Va. 
122. 

The   court   erred  in    decreeing    any 
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2.  Lease  Instead  of  Sale.  —  Where  the  debts  of  the  debtor  can 
be  liquidated  and  the  interests  of  the  debtor  be  better  preserved 
by  leasing  the  property  and  paying  the  rents  therefrom  to  the  cred- 
itors, it  is  held  in  some  jurisdictions  that  this  should  be  done,-^  and 
the  rule  is  followed  that  a  sale  will  not  be  decreed  until  the  court 
is  satisfied  that  the  rents  and  profits  upon  the  land  will  not  dis- 
charge the  indebtedness  within  five  years.^*^ 


immediate  sale  of  defendant's  property 

for  it  should  have  decreed  a  time 
within  which  the  defendant  should  pay 
the  judgment  and  upon  his  failure  to 
do  so  then  sale  be  made.  Speidel  & 
Co.  V.  Schlosser,  13  W.  Va.  686. 

But  in  Crawford  V.  Weller,  23  Gratt. 
(Va.)  835,  the  court  said  that  while 
a  decree  for  the  sale  of  property  to 
enforce  judgment  liens  without  giving 
time  to  redeem  ought  not  to  be  pur- 
sued in  general,  yet  unless  the  debtor 
shows  an  unjust  damage  thereby  a 
decree  will  not  be  set  aside. 

Time  Given  Within  the  Discretion 
of  the  Court. — It  was  error  to  decree 
a  sale  of  land  without  giving  a  day 
before  sale  of  the  land  to  redeem  and 
the  time  required  for  publication  Is 
not  sufficient  but  additional  time  must 
be  given  and  the  time  of  indulgence 
given  is  within  the  sound  discretion 
of  the  court.  King  v.  Burdett,  44  W. 
Va.   561,  26   S.   E.   1010. 

28.  Compton  v.  Tabor,  32  Gratt. 
(Va.)    121. 

When  an  insolvent  person,  instead 
of  paying  his  debts,  expends  a  large 
sum  in  the  erection  of  valuable  build- 
ings upon  the  lot  or  land  of  his  infant 
son,  the  court  may  decree,  under  a 
creditor's  suit,  that  such  property  be 
rented  out  and  that  complainant  is  en- 
titled to  a  portion  of  the  rent  that  is 
the  value  of  such  improvements  in  pro- 
portion of  the  value  of  the  property. 
Athey   v.  Knotts,  6  B.   Mon.    (Ky.)    24. 

As  a  Privilege  of  the  Debtor. — To 
have  real  estate  rented  rather  than 
sold  under  the  law  prior  to  the  statute 
was  a  privilege  and  not  an  absolute 
right  accorded  to  the  debtor;  and  there- 
fore to  entitle  him  to  this  benefit  he 
must  exercise  reasonable  diligence  in 
claiming  it  in  the  court  below  and 
when  he  has  not  done  so  and  shows 
no  suflBcient  reason  why  he  has  not 
done  so,  he  cannot  be  permitted  at 
the  last  moment  to  avail  himself  of 
such  privilege  and  have  the  cause  sent 
back  to  the  commissioners  or  otherwise 
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delayed.  Arnold  i\  Casner,  22  W.  Va. 
444.  See  also  Hollingsworth  &  Co.  V. 
Brooks,   7  W.  Va.   559. 

How  Leasing  Should  Be  Made  of 
Railroad.— In  a  creditor's  bill  to  sub- 
ject the  property  of  a  railroad  to  their 
judgments,  when  the  judgments  amount 
to  less  than  $2000,  and  the  annual 
rental  of  the  railroad  would  far  exceed 
that  amount,  the  decree  should  direct 
the  commissioner  to  offer  to  lease  the 
railroad  for  three  months,  and  if  it  could 
not  be  leased  for  that  term  then  for 
six  months,  then  if  unavailing  for  nine 
months,  and  if  this  could  not  be  done 
then  for  a  year,  for  although  the  rental 
would  far  exceed  the  amount  of  judg- 
ment the  plaintiffs  are  entitled  to  have 
it  leased  and  if  a  shorter  term  can- 
not be  handled  then  for  a  year.  Winch 
&  Strasb.  E.  E.  Co.  v.  Colfelt,  27  Gratt. 
(Va.)    777. 

29.  Cooper  v.  Daughtery,  85  Va. 
343,  7  S.  E.  387;  Preston  v.  Aston 's 
Admr.,  85  Va.  104,  7  S.  E.  344;  Brengle 
V.  Eichardson,  78  Va.  406;  Muse  v. 
Friedenwald,  77  Va.  57;  Barr  t\  White, 
30  Gratt.  (Va.)  531;  Price  v.  Thrash, 
30  Gratt.  (Va.)  515;  Horton  v.  Bond, 
28  Gratt.  (Va.)  815;  Dunfee  V.  Childs, 
45  W.  Va.  155,  30  S.  E.  102;  Newlon 
V.  Wade,  43  W.  Va.  283,  27  .S.  E.  244; 
Eose  &  Co.  V.  Brown,  11  W.  Va.  122. 

Where  from  the  report  of  the  com- 
missioners it  appears  that  the  lien  rest- 
ing on  the  lands  could  be  paid  off  from 
the  rents  and  profits  of  the  land  for 
five  years,  but  that  the  land  had  been 
exposed  for  renting  at  a  period  in  the 
years  when  it  was  almost  impossible  to 
rent  land  at  all,  and  that  the  land  was 
exposed  for  renting  at  a  distance  from 
the  premises,  a  decree  to  sell  the  land 
is  not  proper  but  it  should  be  re- 
referred  to  the  commissioners.  Mus- 
tain  V.  Pannill's  Exr.,  '86  Va.  33,  9 
S.  E.  419. 

Reference  To  Ascertain  Rents.  —  A 
decree  should  be  made  to  subject  the 
debtor's  land  to  a  sale  for  the  pay- 
ment   first    of    a    trust    debt    and    the 
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3.  What  Officer  To  Make  Sale. —  It  is  the  usual  and  proper 
practice  in  this  class  of  cases  to  appoint  a  receiver,  master  or  com- 
missioner and  to  direct  a  sale  to  be  made  by  him,^**  though  a  decree 
may  authorize  and  direct  a  sale  of  the  property  by  the  sherifi:  as 
upon  an  execution.'^ 

4.  Order  of  Re-sale.  —  A  sale  will  not  be  confirmed  by  the  court, 
but  an  order  of  resale  will  be  made  when  it  clearly  appears  to  the 
court  that  the  sale  was  made  at  a  greatly  inadequate  price,=^-  when 
the  purchaser  neglects  to  comply  with  the  terms  of  the  sale  withm 
a  reasonable  time,^^  or  where  the  judgment  debtor  bought  at  the 
sale  and  fails  to  pay  the  purchase  price.^* 

A  sale  will  not  he  set  aside  when  the  only  party  or  parties  objecting 
thereto  have  not  been  prejudiced/''^  or  where  only  the  party  com- 


judgment  debt  unless  rents  and  profits 
would  satisfy  the  debt  in  five  years, 
and  a  reference  ought  to  have  been 
directed  to  ascertain  how  that  matter 
is,  when  it  does  not  otherwise  appear 
in  the  record.  Laidley  v.  Hinchman, 
3  W.  Va.  423. 

When  no  inquiry  as  to  rents  is  asked 
for,  the  court  may  decree  a  sale,  as 
the  parties  may  later  ask  for  an  in- 
quiry. Ewart  V.  Saunders,  25  Gratt. 
(Va!)    203. 

When  the  till  directly  avers  that 
the  rents  will  not  liquidate  the  debts 
in  five  years  and  there  is  no  answer, 
and  the"  bill  is  taken  for  confessed,  a 
decree  ordering  a  sale  is  proper.  Barr 
f.    White,    30    Gratt.    (Va.)    531. 

30.  Kennedy  v.  Barandon,  67  Barb. 
(N.  Y.)   207. 

As  to  the  Recommendations  of  Dif- 
ferent Creditors. — 'Where  certain  pe- 
titioners come  in  at  such  a  time  as 
that  the  decree  would  not  affect  them, 
yet  so  as  to  affect  appointing  a  trustee 
to  make  sale,  the  recommendation  of 
such  creditors  may  be  allowed  to  have 
their  due  consideration,  but  when  they 
state  no  reason  for  their  recommenda- 
tion and  the  original  plaintiff  shows 
the  largest  specified  amount  of  claims, 
the  court  must  allow  the  original 
plaintiff  to  have  the  greatest  right. 
Watkins  v.  Worthington,  2  Bland  (Md.) 
509. 

When  the  defendant  is  the  owner  of 
an  undivided  equitable  interest  in  cer- 
tain lands,  the  court  may  direct  that 
a  sale  be  made  by  a  master  appointed 
for  the  purpose,  and  upon  such  sale 
that    the    defendant    should    make    the 


conveyance.       Eussell    v.     Burke,     180 
Mass.   5i3,   62  N.   E.  963. 

Under  the  statute,  when  the  owner 
refuses  to  convey  letters  patent  the 
court  may  order  the  master  to  trans- 
fer it  for  the  benefit  of  a  creditor  un- 
der a  creditor's  bill,  and  such  assign- 
ment by  the  master  will  be  good  in 
form  under  the  statute  of  the  United 
States.  Wilson  v.  Martin-Wilson  Fire 
Alarm  €o.,  151  Mass.  515,  24  N.  E. 
784,   8   L.   R.   A.   309. 

31.  Cochran  r.  Cochran,  1  Neb. 
(Unof.)  508,  95  'N.  W.  778;  Schott  v. 
Machamer,  54  Neb.  514,  74  N.  W. 
854. 

32.  Beaty  v.  Veon,  18  W.  Va.  291; 
Hyman  Moses  &  Co.  v.  Smith,  13  W. 
Va.  744.     See  supra,  III,  E. 

33.  Hyman  Moses  &  Co.  v.  Smith,  13 
W.  Va.  744. 

34.  Dickinson  f.  Clement,  87  Va. 
41,   12   S.  E.   105. 

When  a  sale  of  land,  consisting  of 
three  tracts,  was  made  under  order 
of  the  court  and  was  bid  in  by  the 
debtor  but  an  up  set  bid  was  subse- 
quently made  upon  one  of  the  tracts, 
it  was  proper  for  the  court  to  order 
a  re-sale,  regardless  of  whatever  pri- 
vate agreement  had  been  entered  into 
by  the  debtor  and  one  of  bidders  at 
the  former  sale  in  relation  to  the  pay- 
ment of  the  purchase  money  bid  there- 
on. Nat.  Bank  v.  Jarvis,  28  W.  Va. 
805. 

35.  Thomas  v.  Farmers  Nat.  Bank, 
86  Va.  291,  9  S.  E.  1122. 

Where  the  defendant  only  complains, 
and  not  any  of  the  creditors,  and  all 
the  debtor's  land  is  needed,  he  is  not 
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plaining  failed  to  make  seasonable  objection  to  the  sale.^^ 
VIII.  DISTRIBUTION  UNDER  JUDGMENT.  —  Where  a  cred- 
itor's bill  was  brought,  not  on  behalf  of  the  complainant  only,  but 
on  behalf  of  all  other  creditors  also,  then  all  creditors  who  come  in 
and  present  and  establish  their  claims  are  entitled  to  share  ratably 
in  the  proceeds  of  the  property,^'  unless  one  or  more  of  the  creditors 


prejudiced  and  a  sale  will  not  be  set 
aside.  White  v.  Drew,  9  W,  Va.  695. 
Where  the  amount  due  defendant  as 
exempted  from  execution  was  not  ten- 
dered to  the  defendant,  the  court  will 
order  the  sale  to  be  set  aside.  Smith 
V.  Vanscoten,  20  Ind.  221. 

36.  Hudgins  f.  Lanier  Bro.  &  Co., 
23  Gratt.   (Va.)   494. 

37.  See  the  cases  generally  cited  in 
this   subdivision. 

Among  Judgment  Creditors.  —  In 
George  v.  St.  Louis  Cable  &  W.  K.  Co., 
44  Fed.  117,  it  was  held  that  when 
the  complainants  in  a  creditor's  bill 
were  acting  not  only  for  themselves 
but  "in  behalf  of  all  and  singular  the 
other  judgment  creditors  of  the  re- 
spondent," then  all  judgment  creditors 
were  entitled  to  share  ratably  in  the 
proceeds  of  the   sale. 

Judgment  Becoming  Dormant  Pend- 
ing the  Action. — In  an  action  to  sub- 
ject mortgaged  premises  to  sale  and 
ascertain  and  marshal  the  liens  there- 
on, a  judgment  creditor  who  was  prop- 
erly made  a  party,  while  his  judgment 
was  alive,  will  not  lose  his  right  to 
share  in  the  distribution  of  the  money 
arising  from  the  sale  by  the  fact  that 
his  judgment  became  dormant  pending 
the  action.  Lawrence  v.  Belger,  31 
Ohio  St.  175;  Dempsey  v.  Bush,  18  Ohio 
St.  376. 

When  the  complainants  have  not  com- 
plained but  permitted  the  creditor  to 
come  in  and  share  the  expense  of 
the  creditor's  suit  they  will  not  be 
permitted  to  absorb  the  entire  proceeds 
of  the  suit,  but  all  the  creditors  com- 
ing in  and  sharing  the  expense  will 
be  permitted  to  share  pro  rata.  Ne- 
braska Nat.  Bank  V.  Hollowell,  63 
Neb.   309,   88   N.   W.   556. 

Where  a  creditor  had  had  a  con- 
veyance to  him  for  his  debt  and  had 
settled  certain  debts,  and  the  convey- 
ance is  set  aside,  he  has  a  right  to 
share  ratably  with  all  the  other  cred- 
itors for  his  own  debt  and  those  he 
has  liquidated.  Kobinson  f.  Stewart,  10 
N.  Y.   189. 


Effect     of    Mortgage    to     Creditor. 

Where  property  was  conveyed  by  a  per- 
son in  order  to  evade  the  results  of 
a  suit  at  law,  and  the  grantee  mort- 
gaged the  property  to  a  bona  fide  cred- 
itor of  the  grantor,  the  property  may 
be  sold  in  a  creditor's  suit,  and  if  the 
proceeds  are  insufficient  to  pay  the 
mortgagee  and  the  plaintiff,  the  fund 
should  be  applied  ratably.  Beam  v. 
Bennett,  51  Mich.  148,  16  N.  W.  316. 
Where  the  necessary  parties  were 
not  before  the  court  in  a  former  suit, 
and  a  complete  decree  marshaling  the 
liens  and  ordering  the  premises  to  be 
sold  could  not  be  made,  a  junior  cred- 
itor who  therein  was  given  precedence 
over  a  senior  creditor  will  not  be  al- 
lowed to  enforce  such  priority  where 
the  fund  is  not  sufiicient  to  settle  both 
claims.  Hemmenway  v.  Davis,  24  Ohio 
St.    150. 

Where  two  chattel  mortgages  had 
been  given  by  the  debtor  to  the  de- 
fendants covering  his  entire  property 
and  there  was  no  fraudulent  intent 
involved,  and  the  creditor's  suit  was 
brought  to  subject  the  amount  re- 
ceived by  the  defendants  from  a  fore- 
closure of  said  mortgages  in  the  state 
courts  to  the  payment  of  all  the  cred- 
itors, the  defendants  and  interveners 
in  the  foreclosure  suit  will  be  allowed 
to  retain  their  proportionate  shares  of 
the  assets  and  the  complainants  will 
be  allowed  to  receive  their  propor- 
tionate shares.  Lippincott  V.  Shaw 
Carriage  Co.,  34  Fed.   570. 

If  a  specific  or  general  lien  at  law 
upon  property  can  be  obtained  by  a 
judgment  creditor,  he  is  entitled  to  the 
fruits  of  his  superior  vigilance,  but  if 
the  property  is  such  that  it  could  not 
be  reached  by  a  judgment  at  law,  and 
the  fund  is  raised  by  a  decree  in 
equity  and  the  creditors  are  obliged  to 
resort  to  that  court  to  avail  them- 
selves of  it,  they  will  be  paid  upon 
the  footing  of  equality  only.  Purdy 
V.  Doyle,  1   Paige   (N.  Y.)   558. 

If  the  decree  gives  no  preference 
in  payment  of  the  debts,  and  the  fund 
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are  adjudged  to  have  preferences  or  priorities  in  payment  of  their 
claims.^^  This  distribution,  however,  is  to  be  made  subject  to  the 
rights  which  any  persons  may  innocently  have  acquired  in  the  prop- 
erty of  the  debtor  subjected.^* 


is  not  sufficient  to  pay  in  full,  the  cred- 
itors must  be  paid  ratably.  Burrell 
V.  Leslie,  6  Paige   (N.  Y.)   445, 

If  there  is  a  distribution  of  a  de- 
ceased debtor's  real  estate  among  his 
creditors,  the  court  is  directed  by 
statute  to  pay  away  the  proceeds  of 
the  realty  in  the  same  manner  as  is 
observed  by  an  executor  or  administra- 
tor in  making  payments  of  personalty. 
Dorsey  v.  Hammond,  1  Bland  (Md.) 
463. 

38.  In  Wallace's  Admr.  v.  Treakle, 
27  Graft.  (Va.)  479,  the  court  held 
that  the  funds  should  be  distributed 
(first  to  pay  the  judgment  creditors  of 
the  debtor  their  judgments  obtained  in 
his  lifetime  according  to  their  prior- 
ities, second  the  creditors  who  in  his 
lifetime  filed  their  bill  to  set  aside 
deeds  to  his  sons  and  those  who  came 
into  said  suit  by  petition  before  his 
death,  regarding  their  liens  as  sub- 
sisting from  the  date  of  the  filing  of 
said  bill  or  petition  respectively,  and 
the  balance,  if  any,  to  be  distributed 
pro  rata  among  his  other  creditors. 

39.  Part  of  Purchase  Price  of  Prop- 
erty.— Where  a  debtor  has  purchased 
property,  a  certain  amount  of  the  pur- 
chase price  being  paid  by  another,  his 
creditor  will  be  allowed  to  reach  only 


that  portion  of  the  property  for  which 
the  amount  of  money  he  furnished  paid 
for.  'Latham  v.  Henderson,  47  111. 
185. 

When  property  was  conveyed  by  a 
husband  to  his  wife  and  the  facts  are 
not  sufficient  to  convict  him  of  fraud, 
but  it  is  shown  that  the  wife  had  a 
valid  claim  against  her  husband  for 
advances  and  also  for  a  sale  of  her 
separate  property,  her  claim  should  be 
paid  first  and  then  the  judgment  cred- 
itors' claims.  Cieotte  v.  Stebbins,  49 
Mich.  631,  14  N.  W.  666. 

Where  an  executor  has  been  forced 
to  pay  out  money  as  executor  for  the 
deceased  who  was  security  for  the 
debtor,  in  the  sale  of  the  debtor's 
property,  he  should  be  repaid  for  such 
payments  as  security.  Tuck  v.  Calvert, 
33   Md.   209. 

Improvement  Made  Bona  Fide  "by 
Mortgagee.— When  a  mortgagee  under 
a  bona  fide  impression,  thinks  he  is 
the  owner  of  property  and  he  im- 
proves it  and  receives  the  rent  there- 
from, the  court  will  order  a  sale  for 
the  money  due  him,  but  he  must  de- 
duct therefrom  any  amount  of  rent  he 
has  received  over  and  above  the  amount 
expended  upon  the  place.  Uhler  v. 
Adams,  73  Miss.  332,  18  So.  654. 
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CROSS-REFERENCES: 

Adultery;  Alienating  Affections. 

For  the  admissibility,  character  and  sufficiency  of  evidence  in  such 
an  action,  see  3  Encyclopaedia  of  Evidence,  780  et  seq. 

1.  THE  RIGHT  OF  ACTION.  —  Since  time  immemorial  the  hus- 
band has  been  given  by  the  common  law  a  right  of  action  for  criminal 
conversation  with  his  wife.^  The  common  law  gave  no  such  right 
of  action  to  the  wife  for  criminal  conversation  with-  her  husband.' 


1.  N.  H. — Brown  v.  Spaulding,  63 
N.  H.  622,  4  Atl.  394.  Pa.— Keath  v. 
Shiffer,  37  Pa.  Super.  573;  Silvernail 
V.  Westerman,  11  Luz.  Leg.  Reg.  5. 
Vt.— Lewis  V.  Roby,  79  Vt.  487,  65 
Atl.  524.  Eng. — Harvey  v.  Watson,  7 
M.  &  G.  644,  49  E.  C.  L.  644;  Weedon 
V.  Timbrell,  5  T.  R.  357,  101  Eng.  Re- 
print 199;  Birt  v.  Barlow,  1  Doug.  171, 
99  Eng.  Reprint  113;  Rigaut  V.  Gallis- 
ard,  7  Mod.  78,  81,  87  Eng.  Reprint 
1106.  Can.— Milloy  v.  Wellington,  4 
Ont.  W.  R.  82. 

In  Doe  V.  Doe,  82  Me.  503,  20  Atl. 
83,  17  Am.  St.  Rep.  499,  S  L.  R.  A. 
633,  the  court  questions  the  expediency 
of  the  action,  saying  that  "thoy  seem 
to  be  better  calculated  to  inflict  pain 
upon  the  innocent  members  of  the 
families  of  the  parties,  than  to  secure 
redress  to  the  persons  injured." 

The    words     "eriin.     con."     are    ju- 
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dicially  understood  as  an  abbreviation 
for  criminal  conversation.  Gibson  V. 
Cincinnati  Enquirer,  2  Flipp.  121,  125, 
10  Fed.  Gas.  No.  5,392. 

2.  Doe  V.  Roe,  82  Me.  503,  20  Atl. 
83,  17  Am.  St.  Rep.  499,  8  L.  RT.  A. 
833;  Kroessin  v.  Keller,  60  Minn.  372, 
62  N.  W.  438,  51  Am.  St.  Rep,  533, 
27   L.   R.    A.   685. 

In  the  case  last  cited  the  court  com- 
mented on  Seavers  v.  Adams,  and  Haynes 
V.  Nowlin,  infra,  and  pointed  out  that 
in  those  cases  the  courts  relied  on  cases 
which  sustained  complaints  for  aliena- 
ting affections. 

The  reason  for  this  distinction  is  ex- 
plained in  3  Black.  Com.,  thus:  "The 
inferior  hath  no  kind  of  property  in 
the  company,  care  or  assistance  in  the 
superior,  as  the  superior  is  held  to  have 
in  those  of  the  inferior;  and  therefore 
the    inferior   can    suffer   no   loss    or   in- 
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And  it  is  doubtful  if,  even  now,  she  may  maintain  the  action,  not- 
withstanding statutes  removing  the  disabilities  of  married  women, 
though  in  nearly  all  the  states  of  this  country  she  may  sue  for  aliena- 
tion of  her  husband's  affection,  with  an  allegation  of  adultery.'  This 
action  is  not  affected  by  statutes  which  merely  enlarge  the  civil  rights 
of  married  women.* 

The  action  is  based  fundamentally  upon  the  theory  that  the  husband 
is  lawfully  entitled  to  the  exclusive  right  to  marital  intercourse  with 
his  wife."     The  injury  to  the  husband  consists  simply  in  the  carnal 


jury."  Another  reason  is  that  the  fact 
that  the  husband  had  to  be  joined  as 
party  plaintiflE  in  action  by  the  wife, 
and  whatever  damages  might  be  re- 
covered would  be  his  property — to  al- 
low the  action  under  these  circum- 
stances would  be  to  allow  a  man  to 
profit  by  his  own  wrong.  But  see 
Dodge  V.  Rush,  28  App.  Cas.  (D.  C.) 
149,  holding  that  the  wife's  conjugal 
rights  are  in  principle  the  same  as  the 
husband's,  and  that  she  has  therefore 
a  right  of  action  for  criminal  conver- 
sation with  her  husband. 

3.  Haynes  v.  Nowlin,  129  Ind.  581, 
29  N.  E.  389;  Seaver  v.  Adams,  66  N. 
H.  142,  19  Atl.  776,  42  Am,  St.  Rep. 
597.  See  also  U.  S.— Crocker  v.  Crock- 
er, 98  Fed.  702.  Conn. — Hart  v. 
Knapp,  76  Conn.  135,  55  Atl.  1021, 
100  Am.  St.  Rep.  989;  Foot  v.  Card,  58 
Conn.  1,  18  Am.  St.  Rep.  258,  6  L. 
R.  A.  829.  Mass. — Houghton  v.  Rice, 
174  Mass.  366,  54  N.  E.  '843,  where  the 
inference  is  that  if  the  complaint  had 
contained  the  essential  allegation 
which  would  have  given  the  husband 
the  right  to  recover,  the  wdfe  might 
have  maintained  her  action.  Ohio. — 
Westlake  v.  Westlake,  34  Ohio  St.  621, 
32  Am.  Rep.  397. 

But  see  Nolin  v.  Pearson,  191  Mass. 
283,  77  N.  E.  890,  4  L.  R.  A.  (N.  S.) 
643,  a  case  of  first  impression  in  Massa- 
chusetts, for  the  effect  of  such  statutes 
upon  the  action  for  alienating  affec- 
tions. See  also  the  title  "Alienating 
Affections."  See  also  Sims  r.  Sims,  79 
X.  .J.  L.  577.  76  Atl.  842,  and  the  cases 
cited  therein  and  in  the  annotation 
thereto  in  29  L.  R.  A.  (N.  S.)  842; 
Messervy  r.  Messervy,  82  S.  C.  559, 
64  S.  E.  753. 

4.  Statutes  regulating  property 
rights  of  the  wife  do  not  lessen  the 
injury  to  the  husband  arising  from  her 
adultery.  Cross  r.  Grant.  62  N.  H.  675, 
13  Am."  St.  Rep.  607. 


5.  "This  presumes  the  loss  of  the 
consortium  witli  his  wife,  of  comfort 
in  her  society  in  that  respect  in  which 
his  right  is  peculiar  and  exclusive." 
Bigaouette  v.  Paulet,  134  Mass.  123, 
45  Am.  Rep.   307. 

In  Bedan  v.  Turney,  99  Cal.  649,  34 
Pac.  442,  the  court  says:  "The  founda- 
tion of  the  husband's  right  of  action 
is  the  wrong  done  him  by  the  defend- 
ant in  violating  his  personal  rights. 
The  husband  has  the  right  to  the  con- 
jugal fellowship  of  his  wife,  to  her 
society,  her  aid,  and  her  fidelity  in 
every  conjugal  relation.  Any  act  of 
another  by  which  he  is  deprived  of 
this  right  constitutes  a  personal  wrong, 
for  which  the  law  gives  him  a  redress 
in  damages.  Her  sexual  intercourse 
with  another  is  an  invasion  of  his 
rights,  and  it  is  immaterial  whether 
this  invasion  is  accomplished  by  force 
or  with  the  consent  of  the  wife.  As 
the  right  belongs  to  the  husband,  it  is 
no  defense  to  his  action  for  redress 
that  its  violation  was  by  the  consent 
or  with  the  procurement  of  the  wife, 
for  she  is  not  competent  to  give  such 
consent." 

In  Bailey  r.  King,  27  Ont.  App.  703, 
706,  Osier,  J.  A.,  said:  "The  old  form 
of  pleading  in  this  action,  whether  it 
was  treated  as  in  trespass  or  on  the 
case,  furnishes  as  good  a  test  as  can 
be  applied  as  to  what  is  the  real  issue 
in  such  a  case.  The  allegation  was  that 
the  defendant,  heretofore,  to  wit,  on, 
etc.,  and  on  divers  other  days  and  times 
between  that  day  and  the  commence- 
ment of  this  suit  debauched  and  car- 
nally knew  the  said  E.  F.,  then  and 
there,  and  still  being,  the  wife  of  the 
plaintiff." 

And  see  HI.— Yundt  v.  Hartrunft,  41 
111.  9,  holding  this  because  the  wrong 
relates  to  the  injury  which  the  plain- 
tiff sustains  by  the  dishonor  of  his 
bed,  the  alienation  of  the  wife's  affec- 
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intercourse  with  his  wife  by  another.  The  action  is  for  adultery.® 
So  he  will  recover  in  this  action  if  he  alleges  and  proves  that  he  was 
married  to  the  woman,  and  that  the  defendant  had  carnal  intercourse 
with  her  without  his  consent  or  connivance.^  The  action  therefore 
lies  against  one  who  has  intercourse  with  a  married  woman  either 
with®  or  without  her  consent.'' 

Differs  From  Action  for  Alienating  Affections.  —  This  action  is 
closely  related  to  the  action  for  alienating  the  affections  of  either 
husband  or  wife,  but  differs  therefrom  in  that  the  gist  of  the  latter 
is  loss  of  consortium,  and  that  into  it  the  question  of  adultery  may 
not  enter." 

The  causes  of  action  may  be  entirely  separate  and  distinct,  but 
frequently  they  are  involved,  and  it  is  clear  that  there  is  loss  of  con- 
sortium when  the  adultery  is  committed  with  the  consent  of  the 
plaintiff's  wife.^^     And  there  are  cases  which  seem  to  hold  that  the 


tions,  the  destruction  of  his  domestic 
comfort,  and  the  suspicion  cast  upon 
the  legitimacy  of  her  offspring.  Ind. 
Moore  v.  Hammons,  119  Ind.  510,  21 
N.  E.  1111  (consent  of  wife  immate- 
rial); Wales  V.  Miner,  89  Ind.  118 
(holding  the  wife  incapable  of  giving 
such  consent  as  will  bar  husband's  ac- 
tion). Ore. — Jacobsen  v.  Siddal,  12 
Ore.  280,  7  Pac.  108,  53  Am.  Rep.  360. 
Pa.— Sieber  v.  Pettit,  200  Pa.  58,  49 
Atl.  763. 

The  right  to  this  action  is  recog- 
nized at  common  law.  N.  H. — Brown 
V.  Spaulding,  63  N.  H.  622,  4  Atl.  394. 
Pa. — Silvernail  v.  Westerman,  11  Luz. 
Leg.  Reg.  5.  Eng. — Harvey  v.  Watson, 
7  M.  &  C.  644,  49  E.  C.  L.  644;  Wilton 
V.  -Webster,  7  Car.  &  P.  198,  32  E. 
C.  L.  491;  Chambers  t\  Caulfield,  6 
East  244,  102  Eng.  Reprint  1280; 
Weedon  v.  Timbrell,  5  T.  R.  357,  101 
Eng.   Reprint   199. 

6.  Colo. — Stark  v.  Johnson,  43  Colo. 
243,  95  Pac.  930,  127  Am.  St.  Rep. 
114,  16  L.  R.  A.  (N.  S.)  674  (holding 
that  alienation  of  affections  is  not 
necessary  to  right  of  action).  la. 
Wood  V.  Matkens,  47  Iowa  409.  Mich. 
Egbert  r.  Greenwalt,  44  Mich.  245,  6 
N.  W.  654,  38  Am.  Rep.  260. 

7.  Sutherland  on  Damages,  p.  744; 
3  Black.  Com.  139.  Cal.— Bedan  v. 
Turney,  99  Cal.  649,  34  Pac.  442.  Mass. 
Bigaouette  v.  Paulet,  134  Mass.  123,  45 
Am.  Rep.  307.  N.  H.  — Cross  r.  Grant, 
62  N.  H.  675,  13  Am.  St.  Rep.  611.  N.J. 
Inderlied  v.  Bullen,  77  Atl.  469.  Wis. 
Lee  V.  Hammond,  114  Wis.  550,  90 
N.  W.  1073. 
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8.  Cal.— Bedan  v.  Turney,  99  Cal. 
649,  34  Pac.  442.  III.— Yundt  v.  Hart- 
runft,  41  111.  9.  Ind. — Moore  v.  Ham- 
mons, 119  Ind.  510,  21  N.  E.  1111; 
Wales  V.  Miner,  89  Ind.  118.  Mich. 
Egbert  v.  Greenwalt,  44  Mich.  245,  6 
N.  W.  654,  38  Am.  Rep.  260.  Ore. 
Jacobsen  v.  Siddal,  12  Ore.  280,  7 
Pac.  108,  53  Am.  Rep.  360.  Pa.— Sie- 
ber V.  Pettit,  200  Pa.  58,  49   Atl.   763. 

"The  basis  of  this  is  trespass  vi  et 
armis,  on  the  theory  that  the  wife  is 
not  a  free  agent  or  separate  person, 
and  that  therefore  her  consent  is  im- 
material, so  that  the  adulterer  is  pur- 
sued as  a  mere  trespasser."  Putnam, 
C.  J.,  in  Crocker  v.  .Crocker,  98  Fed. 
702. 

9.  Bigaouette  v.  Paulet,  134  Mass. 
123,  45  Am.  Rep.  307  (holding  that 
the  action  will  lie  without  loss  of  serv- 
ice to  the  husband);  Egbert  v.  Green- 
walt, 44  Mich.  245,  6  N.  W.  654,  38 
Am.  Rep.  260  (where  defendant  raped 
wife  of  plaintiff). 

10.  See  the  title  "Alienating  Aifec- 
tions. ' ' 

Criminal  conversation  involves  adul- 
tery as  a  necessary  element.  Scott  v. 
O'Brien,  129  Kv.  1,  110  S.  W.  260,  130 
Am.  St.  Rep.  419,  16  L.  R.  A.  (N.  S.) 
742. 

The  proper  remedy  for  the  husband 
in  such  a  case  is  a  special  action, 
quia  the  defendant  his  wife  rapuit ; 
and  not  to  lay  it  2'^^  quod  consortium 
amisit.  Holt,  C.  J.,  in  Rigaut  v.  Gal- 
lisard,  7  Mod.  78,  87  Eng.  Reprint  1106. 

11.  Colo,  —  Stark  v.  Johnson,  43 
Colo.    243,    95    Pac.    930,    16    L.    R.    A: 
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gist  of  this  action,  like  the  one  for  alienating  affections,  is  loss  of  the 
comfort  and  society  of  the  spouse  as  a  result  of  the  adultery.^- 

Wliat  Does  Not  Bar  the  Action.  —  A  recovery  against  one  adulterer 
does  not  bar  an  action  against  another/^  nor  does  a  judgment  for 
enticing  a  w-ife  away,  bar  an  action  for  criminal  conversation  with 
her/*  nor  the  fact  that  the  intercourse  was  accomplished  by  force.^' 

Abatement  of  Action.  —  The  action  of  criminal  conversation  abates  on 
the  death  of  the  defendant.^*^  An  action  for  damages  for  criminal 
conversation  may  be  maintained  against  one  who  enticed  plaintiff's 
wife  away  and  continued  to  live  in  adultery  with  her,  though  more 
than  the  statutory  period  had  elapsed  since  the  time  of  enticement, 
the  wrong  being  a  continuing  one.^' 

Death  of  The  Wife.  —  The  subsequent  death  of  the  wife  does  not 
deprive  the  husband  of  his  right  of  action. ^^ 

II.  THE  FORM  OF  ACTION.  —  The  original  form  of  this  action 
was  trespass  vi  et  armis,^^  even  though  the  act  was  done  with  the 
consent  of  the  wife,-°  as  force  was  implied  from  the  act  itself  and  need 


(N.   S.)    674.    Can. — Lellis    r.  Lambert, 
24  Ont.  App.  653. 

12,  Evans  i".  O'Connor,  174  Mass. 
287,  54  X.  E.  557,  75.  Am.  St.  Rep. 
316;  Bigaouette  v.  Paulet,  134  Mass. 
123,  45  Am.  Rep.  307;  Weedon  v.  Tim- 
brel!, 5  T.  R.  357,  101  Eng.  Reprint 
199. 

But  for  the  effect  of  separation  of 
the  husband  and  wife,  see:  111. — Yundt 
V.  Hartrunft,  41  111.  9;  Browning  v. 
Jones,  52  111.  Anp.  597.  Ind. — Michael 
V.  Dunkie,  84  Ind.  544,  43  Am.  St. 
Rep.  100.  Pa. — Fry  v.  Drestler,  2 
Yeates  278.  Vt. — .Jenness  v.  Simpson, 
78  Atl.  886.  Eng. — Chambers  v.  Caul- 
field,  6  East  244,  102  Eng.  Reprint 
1280;  Evans  v.  Evans,  68  L.  J.  P.  70, 
81  L.  T.  N.  S.  60;  Izard  v.  Izard,  L.  R. 
14  Pro.  Div.  45,  58  L.  J.  P.  83,  60 
L.  T.  N.  S.  399. 

To  bar  the  husband's  action  the  re- 
nunciation of  his  marital  rights  must 
be  fixed  and  absolute.  Chambers  V. 
Caulfield,  supra. 

13.  Shannon  v.  Swanson,  208  111.  52, 
69  X.  W.  869;  Gregson  r.  M'Taggart, 
1  Camp  (Eng.)  415. 

14.  Sehnell  r.  Blohm,  40  Hun  (N.  Y.) 
378. 

15.  Cal. — Bedan  v.  Turnev,  99  Cal. 
649,  34  Pac.  442.  Mich.— Egbert  r. 
Greenwalt,  44  Mich.  245,  6  X.  W.  654, 
38  Am.  Rep.  260.  Ore. — Jacobsen  v. 
Siddal,  12  Ore.  280,  7  Pac.  108,  53  Am. 
Rep.  360. 

16.  Garrison     v.     Burden,     40     Ala. 


513;  Clarke  r.  McClelland.  9  Pa.  12S. 
See  also  Cox's  Admr.  v.  \Yhitfield,  IS 
Ala.   738. 

17.  Bailev  r.  King,  27  Ont.  App. 
703. 

18.  111.— Yundt  r.  Hartrunft,  41  111. 
9.  Wis. — Lee  v.  Hammond,  114  Wis. 
550,  90  X.  W.  1073.  Eng.— Wilton  V. 
Webster,  7  C.  &  P.  198,  32  E.  C.  L. 
491. 

19.  3  Black.  Com.  139;  Bigaouette 
r.  Paulet,  134  Mass.  123,  45  Am.  Rep. 
307.  See  U.  S. — Crocker  v.  Crocker,  98 
Fed.  702.  Cal.— Bedan  v.  Turnev,  99 
Cal.  649,  34  Pac.  442.  Eng.— Mac- 
fadzen  r.  Olivant,  6  East  387,  102 
Eng.  Reprint  1335;  Lellis  V.  Lambert, 
24   Ont.   App.   653. 

20.  3  Black.  Com.  139,  and  the  fol- 
lowing: Cal. — Bedan  v.  Turnev,  99  Cal. 
649,  34  Pac.  442.  Mass. — Bigaouette 
i\  Paulet,  134  Mass.  123,  45  Am.  Rep. 
307.  N.  C— McClure's  Exrs.  v.  Miller, 
11  N.  C.  133.  S.  C— Haney  r.  Town- 
send,  1  McCord  206.  Eng. — Macfadzen 
V.  Olivant,  6  East  387,  102  Eng.  Re- 
print 1335;  Rigaut  v.  Gallisard,  7  Mod. 
78,   87  Eng.   Reprint   1106. 

In  Rigaut  v.  Gallisard,  7  Mod.  78, 
87  Eng.  Reprint  1106,  Chief  Justice 
Holt  says:  "The  law  indulges  the  hus- 
band with  an  action  for  assault  and 
battery  for  the  injury  done  to  him, 
though  it  be  with  the  consent  of  the 
wife,  because  the  law  will  not  allow 
her  a  consent  in  such  a  case  to  the 
prejudice   of   her   husband,   because    of 
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not  be  proved.    But  it  seems  that  trespass  on  the  ease  would  also  lie.^^ 

In  England  however,  the  action  for  criminal  conversation  has  been 
abolished,  and  the  seducer  may  be  made  a  co-respondent  in  divorce 
proceedings  and  damages  may  be  recovered  against  him  in  the  divorce 
action,  or  the  husband  may  by  petition  claim  damages  for  adultery 
with  his  wife  without  demanding  any  other  relief." 

m,  THE  PLEADINGS.  —  A.  The  Complaint  or  Petition. 
The  declaration,  petition  or  complaint  in  an  action  for  criminal  con- 
versation must  allege  that  the  woman  was'  the  wife  of  the  plaintiff  at 
the  time  when  she  was  debauched.-" 

The  means  by  which  the  seduction  was  accomplished  need  not  be 
alleged."* 

Every  particular  act  of  adultery  need  not  be  alleged.  This  belongs  to 
the  class  of  actions  in  which  a  continuando  may  be  laid.  So  there  is 
no  ground  for  a  motion  to  require  times  and  places  of  alleged  acts 
of  adultery  to  be  alleged  with  particularity."^ 

Aggravation.  —  Facts  may  be  alleged  which  are  intended  to  aggravate 
damages.-" 


the  interest  he  lias  in  her."  See  3 
Black.  Com.  139;  Crocker  v.  Crocker,  98 
Ted.  702. 

So  force  was  implied.  Tinker  i\  Col- 
well,  193  U.  S.  483,  24  Sup.  Ct.  505, 
48  L.  ed.  754;  Bedan  V.  Turney,  99  Cal. 
649,  34  Pac.  442. 

21.  Chitty  PI.  (16th  Am.  ed.)  150, 
and  the  following:  111. — Shannon  i\ 
Swanson,  104  111.  App.  465.  Ind. — ^Van 
Vacter  v.  McKillip,  7  Blackf.  578. 
Mich. — Egbert  r.  Greenwalt,  44  Mich. 
245,  6  N.  W.  654,  38  Am.  Kep.  260. 
S.  C. — Haney  v.  Townsend,  1  MeCord 
206.  Vt.^Claflin  V.  Wilcox,  18  Vt. 
605.  Eng. — Chamberlain  r.  Hazelwood, 
5  Mees.  &  W.  515;  Macfadzen  r. 
Olivant,  6  East  387,  102  Eng.  Reprint 
1335. 

22.  20  &  21  Vict.,  ch.  85,  §§2'8,  33, 
59  (1857);  Lord  V.  Lord,  L.  R.  (1900) 
Prob.  Div.  297,  69  L.  J.  P.  54;  Stone  v. 
"Stone,  34  L.  J.  P.  &  M.  33,  11  L.  T. 
N.  S.  515,  3  Swab.  &  Trist.  608,  13 
W.  R.  414;  Keyse  v.  Keyse,  L.  R.  11 
Prob.  Div.  100;  Spedding  v.  Spedding, 
31  L.  J.  P.  &  M.  96. 

23.  Hauck  r.  Grantham,  22  Ind.  53, 
holding  it  sufficient  to  charge,  "she 
then  and  there  being  the  wife  of  the 
said  plaintiff." 

An  allegation  that  the  woman  was 
the  plaintiff's  wife  at  the  time  the 
action  is  brought  is  not  necessary,  nor 
that  defendant  knew  her  to  be  such 
(Wales  V.  Miner,  89  Tnd.  118),  but  as 
an  allegation  of  marriage  this  is  suf- 
ficient   (Wales   V.    Miner,   83   Ind.    118; 
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Hauck  r.  Grautham,  22  Ind.  53).  See 
also  Cakraft  r.  Harborough,  4  C.  &  P. 
(Eng.)  499,  19  E.  €.  L.  494;  Lord  V. 
Lord,  L.  R.  (1900)  Prob.  Div.  297,  69 
L.  .7.  P.  54. 

Venue  laid  as  in  other  transitory 
actions.  Guard  V.  Hodge,  10  East  32, 
103  Eng.  Reprint  687. 

24.  Bedan  v.  Turney,  99  Cal.  '649, 
34  Pac.  442;  Wales  v.  Miner,  89  Ind. 
118. 

Means  immaterial  except  as  affect- 
ing damages.  Cal. — Bedan  v.  Turney, 
99  Cal.  649,  34  Pac..  442.  111.— Yundt 
V.  Hartrunft,  41  111.  9.  Ind. — Moore 
V.  Hammons,  119  Ind.  510,  21  N.  E. 
1111;  Wales  V.  Miner,  89  Ind.  118. 
Mich. — Egbert  v.  Greenwalt,  44  Mich. 
245,  6  N.  W.  654,  38  Am.  Rep.  260. 
Wis. — Lee  v.  Hammond,  114  Wis.  550, 
90  N.  W.  1073. 

25.  Ind. — Lemmon  P.  Moore,  94  Ind. 
40.  Mich. — Johnston  l).  Disbrow,  47 
Mich.  59,  10  N.  W.  79.  Neb.— Smith 
V.  Meyers,  52  Neb.  70,  71  N.  W.  1006. 

The  proof  of  adultery  is  not  con- 
fined to  the  exact  place  (Johnston  ti 
Disbrow,  47  Mich.  59,  10  N.  W.  79 
Yatter  r.  Miller,  61  Vt.  147,  17  At! 
850),  or  time  (Long  v.  Booe,  106  Ala 
570,  17  So.  716),  alleged  in  the  com 
plaint. 

26.  la. — Stumm  v.  Hummel,  39  Iowa 
478.  N.  H. — Sanborn  v.  Neilson,  4 
N.  H.  501.  Eng. — Trelawney  t\  Cole- 
man, 1  B.  &  Aid.  90,  106  Eng.  Re- 
print  33. 

"It  is  usual  in  actions  for  criminal 
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A  charge  of  abduction  may  be  treated  as  surplusage  in  a  proper  case.^^ 
Alienation  of  Affections.  —  In  an  action  for  criminal  conversation  it 
is  not  necessary  to  allege  or  prove  alienation  of  affections.^* 

B.  Amendments  and  Bill  of  Particulars.  —  A  bill  of  particulars 
may  be  required  in  the  discretion  of  the  court;  refusal  cannot  be 
assigned  as  error.-^ 

An  amendment  is  permissible  if  the  facts  to  be  supplied  thereby  are 
germane  to  the  action.^" 

C.  What  ]\Iust  Be  or  Need  Not  Be  Pleaded  Specially.  —  The 
plaintiff's  consent  and  connivance  must  be  specially  pleaded  if  relied 
upon  as  a  defense,^^  and  the  invalidity  of  the  marriage,  or  that  there 
was  no  marriage,  must  be  specially  pleaded  in  order  to  put  it  in  issue.^^ 

The  following  are  not  pleadable  in  defense  in  an  action  of  this 
character,  though  provable  in  mitigation  of  damages  :^''  unchastity  of 


conversation  to  allege  the  seduction  of 
the  wife,  and  the  consequent  alienation 
of  her  affections,  and  loss  of  her  com- 
pany and  assistance,  and  sometimes  of 
her  services;  but  these  are  matters  of 
aggravation,  except  so  far  as  they  are 
the  statement  of  a  legal  inference 
from  the  fact  itself,  and  actual  proof 
of  them  is  not  necessary  to  the  hus- 
band's right  of  action."  Bigaouette 
r.  Paulet,  134  Mass.  123,  45  Am.  Eep. 
307,  308.  To  the  same  effect  see  Stark 
V.  Johnson,  43  Colo.  243,  95  Pac.  930, 
16  L.  R.  A.   (N.   S.)   674. 

27.  Levy  v.  Harris,  29  App.  Div. 
453,  51  N.  Y.   Supp.   963. 

28.  Keath  r.  Shiffer,  37  Pa.  Super. 
Ct.  573.     And  see  supra,  I. 

29.  Ind. — Lemmon  v.  Moore,  94 
Tnd.  40.  Neb.— Smith  r.  Mevers,  52 
Neb.  70,  71  N.  W.  1006.  N. 'Y.— Til- 
ton  r.  Beecher,  59  N.  Y.  176,  17  Am. 
Eep.  337;  Shaffer  v.  Holm,  28  Huu 
264.  Can. — Murray  v.  Brown,  16  Ont. 
Pr.  125. 

An  allegation  that  the  act  took  place 
at  divers  times  within  a  certain  period 
calls  for  a  bill  of  particulars.  Shaffer 
V.  Holm,  28  Hun  (N.  Y.)  264.  See  the 
title  "Bills  of  Particulars." 

30.  In  an  action  for  criminal  con- 
versation, amendment  that  defendant 
administered  drugs  to  plaintiffs  wife 
as  means  of  accomplishing  the  de- 
bauchery, and  that  the  plaintiff  took 
the  children  and  separated  from  his 
wife  when  he  discovered  the  illicit  re- 
lations, is  germane  to  the  original  ac- 
tion and  admissible.  Wilson  v.  Brock, 
134  Ga.  782,  68  S.  E.  497. 

31.  Morning  v.  Long,  109  Iowa  288, 
80  N.  W.  390. 


See,   on  the   question   of   consent   and 
connivance,  XJ.   S. — Woldson   v.   Larson 
164  Fed.   548,  90   C.   C.   A.   422.    Conn! 
Norton    v.    Warner,    9    Conn.    172.      Ga, 
Cook    r.    Wood,    30    Ga.     891,     76    Am 
Dec.     677.       Del. — Prettyman     v.     Wit 
liamson,    1    Penne.    224,    39     Atl.     731 
111. — 'Lowe   t\    Massey,    62    111.    47;    Eea 
V.  Tucker,  51  111.  110,  99  Am.  Dec.  539 
la. — Morning    v.    Long,    109    Iowa    288 
80   N.   W.  390;   Putle   v.  Zimbleman,  99 
Iowa   641,   88   N.   W.   895.     Md.— Kohl 
boss   V.    Mobley,   102    Md.    199,   62    Atl 
236.      N.    H.— Brown   v.    Spaulding,     63 
N.  H.  622,  4  Atl.  394;   Cross  V.  Grant 
62    N.    H.    675;    Sanborn    f.    Neilson,    4 
N.   H.   501.     N.  J.— Inderlied  v.  Bullen 
(N.  J.  L.),  77  Atl.  469.     N.  Y.— Smith 
V.    Masten,    15    Wend.    270;     Schorn     V. 
Berry,  63  Hun  110,  17  N.  Y.  Supp.  522; 
Bunnell    v.    Greathead,    49     Barb.     106. 
Pa. — Silvernail    r.   Westerman,   11   Luz. 
Leg.   Eeg.   5.     Wis. — Lee  f.   Hammond, 
114    Wis.    550,    90    N.    W.    1073.      Eng. 
Winter   v.   Henn,   4   Car.   &   P.   494,   19 
E.    C.  L.   491;    Duberley  v.   Gunning,   4 
T.    E.    651,    100    Eng.     Reprint     1226; 
Worsley  v.  Bisset,  2  T.  E.  168,  100  Eng. 
Eeprint    91. 

If  the  husband  be  guilty  of  neg- 
ligence only  or  of  loose  or  improper 
conduct  not  amounting  to  consent  it 
goes  only  in  reduction  of  damages. 
Duberly  r.   Gunning,  supra. 

32.'  Kenriek  V.  Horder,  26  L.  J. 
Q.  B.  214,  7  El.  &  Bl.  628,  90  E.  C. 
L.  628,  followed  in  Ford  v.  Langlois, 
19  U.  C.  Q.  B.  312. 

33.  Facts  in  mitigation  may  be 
proved  under  the  general  issue  not 
guilty.  Harter  v.  Crill,  33  Barb.  (X.  Y.) 
283    (see,  however,   in  next  succeeding 
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plaintiff  and  his  wife  ;^^  impotency  of  the  husband  f'  former  unhappy 
relations  i^***  that  the  husband  had  treated  his  wife  with  intolerable 
severity  ;^^  that  the  husband  is  living  apart  from  his  wife;^«  that 
the  plaintiff  and  his  wife  were  divorced  before  the  institution  of  the 
action  ;39  that  the  husband  has  forgiven  his  wife  or  that  he  has  eo- 


note,  New  York  eases  decided  under  a 
later  code  provision);  Shattuck  V. 
Hammond,  46  Vt.  466. 

34.     Harrison   v.   Price,   22   Ind.   165. 

In  New  York  under  the  Code  of 
Civil  Procedure,  §536,  plaintiff 's  im- 
moral practices  cannot  be  proved  un- 
less pleaded  as  a  partial  defense.  Bil- 
lings V.  Albright,  66  App.  Div.  239,  73 
N.  Y.  Supp.  22.  See  also  Cole  v.  Bey- 
land,  67  N.  Y.  Supp.  1024. 

As  to  husband's  misconduct,  see  111. 
E'ea  V.  Tucker,  51  111.  HO,  99  Am. 
Dec.  539;  Browning  v.  Jones,  52  111. 
App.  597.  Ind.— Harrison  v.  Price,  22  Ind. 
165.  N.  H.— Cross  v.  Grant,  62  N.  H. 
675;  Sanborn  v.  Neilson,  4  N.  H.  501. 
N.  Y. — Purdy  v.  Kobinson,  133  App. 
Div.  155,  117  N.  Y.  Supp.  295.  Vt. 
Shattuck  V.  Hammond,  46  Vt.  466,  14 
Am.  Rep.  631.  Eng.— Bromley  v.  Wal- 
lace, 4  Esp.  237,  overruling  Wyndham 
V.  Wycombe,  4  Esp.  N.  P.  16. 

As  to  wife's  unchastity,  see:  Ind. 
Harrison  v.  Price,  22  Ind.  165.  la. 
Conway  v.  Nieol,  34  Iowa  533.  N.  H. 
Sanborn  v.  Neilson,  4  N.  H.  501.  See 
also  Clouser  v.  Clapper,  59  Ind.  548. 

That  the  wife  is  a  prostitute  without 
the  husband  's  privity  goes  only  in  miti- 
gation of  damages.  Howard  r.  Barton- 
wood,  cited  in  1  Selw.  N.  P.  10. 

35.  Bedan  v.  Turney,  99  Cal.  649, 
34  Pac.  442. 

36.  Bailey  v.  Kennedy  (Iowa),  126 
N.  W.  181. 

37.  Jenness  v.  Simpson  (Vt.),  78 
Atl.  886. 

38.  111. — Browning  v.  Jones,  52  HI. 
App.  597.  Ind. — Michael  v.  Dunkle, 
84  Ind.  544,  43  Am.  Eep.  100.  Mass. 
Bigaouette  v.  Paulet,  134  Mass.  123, 
45  Am.  Rep.  307.  Eng.— Evans  v. 
Evans,  68  L.  .1.  P.  70,  81  L.  T.  (N.  S.) 
60  (holding  that  the  loss  of  consortium 
is  not  the  only  ground  on  which  dam- 
ages may  be  assessed  against  a  co-re- 
spondent, but  that  a  man  is  wronged 
by  the  seduction  of  his  wife  far  be- 
yond the  loss  which  he  sustains  by 
the  breaking  up  of  his  home);  Izard 
V.   Izard,   L.    R.    14   Prob.   Div.    45,    58 
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L.    J.   P.    83,    60    L.    T.    Rep.    (N.    S.) 
399. 

But  where  the  spouses  are  living 
apart  under  articles  of  separation,  it 
has  been  held  in  this  country  that 
the  husband  has  no  right  of  action. 
Fry  V.  Drestler,  2  Yeates  (Pa.)  278. 
And  see  Bartelot  v.  Hawker,  1  Peake 
N.  P.  (Eng.)  (1790)  7;  Weedon  v. 
Timbrell,  5  T.  R.  357,  101  Eng.  Re- 
print 199  (holding  that^the  gist  of  the 
action  is  loss  of  consortium,  and  there- 
fore action  would  not  lie  after  separa- 
tion); €.  V.  D.,  12  Ont.  L.  R.  24;  Mil- 
loy  V.  Wellington,  7  Ont.  W.  R.  862; 
Milloy  V.  Wellington,  4  Ont.  W.  R. 
561;  Milloy  V.  Wellington,  4  Ont. 
W.  R.  82;  Patterson  v.  McGregor,  28 
U.  C.  Q.  B.  280. 

In  Cross  V.  Grant,  62  N.  H.  675,  the 
court  says  in  discussing  the  effect  of 
separation:  "If  the  husband  by  his 
conduct  compels  the  separation  from 
him  by  his  wife, .  he  may  as  to  her 
have  lost  his  legal  right  to  the  solace 
and  comfort  of  her  society,  but  not  as 
to  all  the  world.  His  consent  is  not 
thereby  extended  to  other  men  for 
sexual  commerce  with  her.  Although 
separated  from  her  husband,  and  by 
his  fault,  she  remains  his  wife  until 
divorced,  and  for  her  support  he  ia 
liable.  Her  enforced  separation  does 
not  release  him  from  his  marital  duties. 
There  is  always  hope  of  reconciliation. 
The  proper  nurture,  training  and  in- 
struction of  children  require  the  united 
labor  and  affection  of  both  parents. 
Their  mutual  comfort  and  support,  and 
the  good  of  society  require  that  they 
should  live  together  in  one  family. 
The  policy  of  the  law  encourages  them 
if  living  apart  to  come  together  again. 
Reconciliation  would  or  should  be  fol- 
lowed by  purity  in  their  marriage  re- 
lation, and  happiness  in  their  home. 
If,  while  separated,  she  is  debauched, 
the  hope  of  reconciliation  is  greatly  di- 
minished, and  may  be  wholly  extin- 
guished." 

39.  Ind. — Wales  v.  Miner,  89  Ind. 
118;  Michael  v.  Dunkle,  84  Ind.  544, 
43     Am.     Rep.     100.       Ia.— Wood     v. 
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habited  with  her  since  the  wrong  with  knowledge  of  her  infidelity/^ 

IV.  QUESTIONS  FOR  JURY.  —  It  is  the  office  of  the  jury,  and 
not  of  the  court,  to  determine,  under  proper  instructions,  whether  the 
averments  of  the  petition  have  been  proved/^  If  there  is  no  evidence 
to  sustain  a  judgment  for  plaintiff  the  court  should  direct  a  verdict 
for  the  defendant/^ 

V.  INSTRUCTIONS.  —  Instructions  in  an  action  for  criminal 
conversation  are  governed  by  the  rules  which  apply  to  civil  actions 
generally.*^ 

VI.  NEW  TRIAL.  —  A  new  trial  will  be  granted  for  newly  dis- 
covered evidence.*^    Unless  it  appears  that  the  verdict  was  influenced 


Mathews,  47  Iowa  409.  Mich. — Glea- 
son  r.  Knapp,  .56  Mieh.  291,  22  N.  W, 
86.5,  56  Am.  Eep.  388,  holding  that 
where  a  hxisband  knowing  of  his  wife's 
adultery,  did  not  set  it  up  in  her  suit 
for  divorce,  the  decree  of  divorce  in 
her  favor,  bars  his  right  of  action 
against  her  paramour  for  criminal  con- 
versation. N.  Y. — Purdy  v.  Kobinson, 
133  App.  Div.  15.5,  117  X.  Y.  Supp. 
295,  holding  that  an  action  for  divorce 
by  wife  on  ground  of  adultery  does 
not  bar  an  action  by  the  husband  for 
criminal  conversation  occurring  prior 
to  the  time  of  bringing  the  divorce 
action,  or  between  the  time  of  bring- 
ing the  divorce  action  and  the  final 
decree  therein.  See  also  Del. — Pretty- 
man  V.  Williamson,  1  Penne.  224,  39 
Atl.  731.  N.  C— Johnson  r.  Allen,  100 
N.  C.  131,  5  S.  E.  666.  Wis.— Lee  v. 
Hammond,  114  Wis.  550,  90  N.  W. 
1073.  Can.— C.  v.  D.,  8  Ont.  L,  E. 
308,  12  Ont.  L.  E.  24  on  effect  of  for- 
eign divorce  and  marriage  with  de- 
fendant. 

40.  Ga. — Sikes  v.  Tippins,  85  Ga. 
231,  11  S.  E.  662.  lU.— Shannon  v. 
Swanson,  208  111.  52,  69  N.  E.  869. 
Ind. — Clouser  r.  Clapper,  59  "Ind.  548. 
la. — Stumm  V.  Hummel,  39  Iowa  478; 
Verholf  r.  Houwenlengen,  21  Iowa  429. 
Mich. — Smith  r.  Hochenberrv,  138  Mich. 
129,  101  X.  W.  207.  Neb.— Smith  v. 
Meyers,  52  Xeb.  70,  71  X.  W.  1006. 
N.  H.— Cross  r.  Grant,  62  X.  H.  675; 
Sanborn  v.  Xielson,  4  X.  H.  501. 

41.  Wheeler  r.  Abbott  CXeb.),  131 
N.  W.  942.  And  see  Brunelle  v.  Euell, 
140   Mich.   256,   103   X.   W.   602. 

If  not  material  on  the  question  of 
venue  the  jury  need  not  answer  an 
interrogatory  as  to  the  place  of  adul- 
tery.     Lemmon   v.    Moore,    94   Ind.    40. 

Damages. — Ward  v.  Thompson  (Wis.), 
131  X.  W.  1006. 


Collusion  or  Connivance. — Shannon  v. 
Swanson,   104   111.   App.   465. 

Happiness  of  Married  Life. — Ward 
V.  Thompson  (Wis.),  131  X.  W.  1006; 
Lee  V.  Hammond,  114  Wis.  550,  90 
X.  W.  1073. 

42.  Wilson  v.  Brock,  134  Ga.  782, 
68  S.  E.  497;  Powers  v.  Sumbler,  83 
Kan.   1,  110  Pac.  97. 

43.  Ga.— Wilson  v.  Brock,  134  Ga. 
782,  68  S.  E.  497.  Ind.— Wales  i\ 
Miner,  89  Ind.  118.  la.— Puth  v.  Zim- 
bleman,  99  Iowa  641,  68  X.  W.  89.5, 
holding  that  a  charge  to  allow  the 
plaintiff  for  the  loss  suffered  "In  the 
affection,  society,  companionship  or 
services  of  his  wife"  is  not  erroneous 
in  the  absence  of  request  for  more 
specific  reference  to  the  duty  resting 
upon  the  husband.  Pa. — Sherwood  v. 
Titman,  55  Pa.  77. 

It  has  been  held  that  instructions 
to  the  jury  to  consider  the  mental 
anguish  of  the  plaintiff  is  proper.  Ala. 
Long  V.  Booe,  106  Ala.  570,  18  So.  716. 
Del. — Prettvman  t\  Williamson,  1 
Penne.  224,'  39  Atl.  731.  Neb.— Smith 
r.  Mevers,  52  Xeb.  70,  71  X.  W.  1006. 
Eng.— Wilton  v.  Webster,  7  C.  &  P. 
19S,  32  E.  V.  L.  491. 

Must  Conform  to  Evidence. — In  Bel- 
cher V.  Ballou,  124  Iowa  507,  100 
X.  W.  474,  the  court  says:  "The  woman 
who  has  admittedly  been  a  faithful 
wife  and  mother  for  a  quarter  of  a 
century,  and  then  deserts  her  husband 
for  the  arms  of  an  adulterer,  is  so 
rare  an  exception  to  her  kind,  that  the 
brand  of  infamy  should  not  be  placed 
upon  her,  even  indirectly,  unless  the 
charge  be  supported  by  something  more 
substantial  than  the  highly  wrought 
suspicions  of  a  mind  inflamed  by 
jealousy." 

44.  Smith     f.     Masten,     15     Wend. 
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by  passion  or  prejudice,  a  new  trial  will  not  usually  be  granted/^ 
on  the  ground  that  the  allowance  of  damages  was  excessive,-*"  or 
inadequate.''^ 


(N.    Y.)    270,    as    to     improprieties     of 
plaintiff. 

But  a  new  trial  should  not  be  granted 
because  plaintiff  out  of  his  considera- 
tion for  his  child,  after  verdict  in  his 
favor,  has  taken  his  wife  back,  there 
being  no  intimation  that  they  separated 
for  purposes  of  trial.  McMillan  v. 
Jelly,  17  U.  C.  C.  P.  702. 

45.  la. — Puth  V.  Zimbleman,  99 
Iowa  641,  68  N.  W.  895.  N.  Y.— Smith 
V.  Masten,  15  Wend.  270.  S.  O. 
Torre  v.  Summers,  2  Nott  &  M.  267, 
10  Am.  Dec.  597.  Eng. — Duberley  v. 
Gunning,  4  T.  R.  651,  100  Eng.  Re- 
print 1226. 

46.  la. — Puth  V.  Zimbleman,  99  Iowa 
641,  68  N.  W.  '895.  Wash.— Speck  v. 
Gray,  14  Wash.  589,  45  Pac.  143.  Wis. 
Lee  V.  Hammond,  114  Wis.  550,  90 
N.  W.  1073.  Can. — Milloy  v.  Welling- 
ton, 4  Ont.  W.  R.  82;  McMillan  V. 
Jelly,  17  U.  C.  C.  P.  702. 

47.  In  Ward  v.  Thompson  (Wis.), 
131  N.  W.  1006,  the  court  says:  "The 
amount  of  damages  to  be  given  in  cases 
of  this  kind  is  peculiarly  a  question 
for  the  jury  and  its  assessment,  though 
it  may  seem  quite  small,  will  not  be 
set   aside  unless   it  is   clear  that   some 
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error,  passion  or  prejudice  has  inter- 
vened to  which  the  inadequate  assess- 
ment of  damages  can  be  reasonably  at- 
tributed." In  this  case  a  verdict  of 
$300  was  sustained. 

The  following  verdicts  have  been  sus- 
tained: III. — Crose  V.  Eutledge,  81  111. 
266,  $15,000.  Ind.— Wales  v.  Miner,  89 
Ind.  118,  $1,000.  la.— Puth  v.  Zim- 
bleman, 99  Iowa  641,  68  N.  W.  895, 
$1,500.  Ky.— Dorman  v.  Sebree,  21  Ky. 
L.  Rep.  634,  52  S.  W.  809,  $4,375.  N.  Y. 
Billings  V.  Albright,  66  App.  Div.  239, 
73  N.  Y.  Supp.  22  ($6,000);  Smith  v. 
Masten,  15  Wend.  270  ($3,000).  Wash. 
Speck  V.  Gray,  14  Wash.  589,  45  Pac. 
143,  $15,000,  action  for  alienation  of 
affections.  Eng. — Duberley  v.  Gunning, 
4  T.  R.  651,  100  Eng.  Reprint  1226, 
$25,000. 

See  also  la. — Heisler  v.  Heisler,  127 
N.  W.  823.  Miss.— Sivley  v.  Sivley, 
96  Miss.  137,  51  So.  457.  Mc— Fuller 
r.  Robinson,  230  Mo.  22,  130  S.  W. 
343. 

Mental  anguish  as  an  element  of  dam- 
ages in  these  cases  is  discussed  in  Stark 
r.  Johnson,  43  Colo.  243,  95  Pac.  930, 
and  in  the  annotation  thereto  in  16 
L.  R.  A.   (N.  S.)   674. 
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I.  DEFINITION.  —  The  cross-bill  is  a  mode  of  defense,^  auxiliary 
to  and  depending  upon  the  original  suit;  that  is  to  say,  it  is  an  an- 
cillary suit,2  the  original  bill  and    cross-bill    constituting    but    one 


cause. 


1.  XJ.  S. — Weathersbee  f.  American 
Freehold,  etc.  Co.,  77  Fed.  523.  Ala. 
Gilman  Sons  &  Co.  v.  New  Orleans 
&  S.  K.  Co.,  72  Ala.  566;  Andrews  v. 
Hobson's  Admr.,  23  Ala.  219.  Ga.— Ca- 
nant  v.  Mappin,  20  Ga.  730.  lU. 
Eoby  V.  South  Park  Comrs.,  252  111. 
575,  97  N.  E.  225.  N.  J.— New  York 
&  New  Jersey  Water  Co.  v.  North  Ar- 
lington (N.  J.  Eq.),  75  Atl.  177;  Kirk- 
patrick  v.  Corning,  39  N.  J.  Eq.  136. 
N.  Y.— Gallatian  r.  Erwin,  8  Cow.  361, 
Hopk.  Ch.  48.  Term. — Montgomery  r. 
Olwell,  1  Tenn.  Ch.  169.  Va.— West 
Virginia  0.  &  0.  L.  Co.  f.  Vinal,  14 
W.  Va.  637,  677. 

C?ross-Petition. — In  Russell  v.  Lamb, 
82  Iowa  558,  48  N.  W.  939,  the  answer 
of  the  defendant  asked  that  the  cross- 
petition  be  taken  as  a  cross-bill.  The 
court  said:  "The  name  given  the 
pleading  in  the  statute  is  'cross-peti- 
tion.' The  same  pleading  is  intended 
to  be  designated  by  both  names.  The 
law  will  not  defeat  rights  because 
things  are  called  by  wrong  names.  But 
the  term  'cross-bill'  we  think  was  not 
incorrectly  used  in  the  pleading.  It  is 
often  used  in  our  reports  and  digests." 
See  Kentucky  Rev.  Code  (1906),  §96, 
subd.  3,  and  the  title  "Cross  Com- 
plaint. ' ' 

2.  XT.  S. — Lovell  v.  Latham  &  Co., 
186  Fed.  602;  United  States  V.  Reese, 
166  Fed.  347;  Cross  v.  DeValle,  1  Wall. 
1,  17  L.  ed.  515;  Ayres  f.  Carver,  17 
How.  591,  15  L.  ed.  179.  Ala.— Con- 
tinental Life  Ins.  Co.  v.  Webb,  54  Ala. 
688;  Nelson  v.  Dunn,  15  Ala.  501.  Fla. 
Special  Tax  School  Dist.  No.  1  v.  Smith, 
61  Fla.  782,  54  So.  376.  Ga.— Ray  v. 
Home  &  Foreign  Invest.  Co.,  106  Ga. 
492,  32  S.  E.  603.  Ky.— May  v.  Arm- 
strong, 3  J.  .1.  Marsh.  260.  Mo.— Math- 
iason  r.  City  of  St.  Louis,  156  Mo. 
196,  56  S.  W.  890.  Neb.— Armstrong 
V.  Mayer,  69  Neb.  187,  95  N.  W.  51. 
N.  J.— Doremus  v.  Paterson,  70  N.  J. 
Eq.  296,  62  Atl.  3,  affirmed,  71  N.  J. 
Eq.  789,  71  Atl.  1134.  Vt.— Slason  v. 
Wright,  14  Vt.  208. 

"In  determining  whether  a  bill  is 
original  and  independent,  or  is  ancil- 
lary and  auxiliary  to  a  matter  already 


before  the  court,"  such  court  "is  not 
confined  to  the  line  which,  in  chancery 
pleadings,  divides  original  bills  from 
cross-bills  and  supplemental  bills,  but 
may  look  to  the  essence  of  the  matter 
and  to  principles  which,  as  regards  par- 
ties, the  federal  courts  have  adopted 
in  reference  to  their  .-jurisdiction." 
Schenck  v.  Peay,  21  Fed.  Cas.  No. 
12,450. 

"The  cross-bill  is  a  proceeding  to 
procure  a  complete  determination  of  a 
matter  already  in  litigation,  and  the 
new  facts  introduced  by  it  are  such, 
and  only  such,  as  are  necessary  to  have 
before  the  court  in  the  decision  of 
the  questions  raised  in  the  original 
suit,  to  enable  it  to  do  full  and  com- 
plete justice  to  all  the  parties  before 
it  in  respect  to  the  cause  of  action 
on  which  the  orators  rest  their  right 
to  aid  or  relief;"  Van  Dvke  v.  Cole, 
81   Vt.  379,   70   Atl.   593,   1103. 

"New  and  distinct  matters,  not  in- 
cluded in  the  original  bill 
should  not  be  embraced  in  the  cross- 
suit  ...  for  the  reason  that  they 
constitute  the  proper  subject-matter  of 
a  new  original  bill.  .  -  .  Matters 
auxiliary  to  the  cause  of  action  set 
forth  in  the  original  .  .  .  bill 
may  be  included  in  the  cross-suit,  and 
no  others,  as  the  cross-suit  is,  in  gen- 
eral, incidental  to  and  dependent  upon 
the  original  suit."  The  Dove,  91  U.  S. 
381,  23  L.  ed.  354. 

For  cross-bills  in  admiralty,  see  that 
title.  Vol.   1,  II,   G,  24. 

3.  U.  S.— United  States  v.  Reese,  166 
Fed.  347;  Avres  r.  Carver,  17  How.  591, 
15  L.  ed.  179.  N.  Y.— Field  r.  Schief- 
felin,  7  ,Iohn.  Ch.  250.  Tenn.— Comfort 
r.  McTeer,  7  Lea  662.  W.  Va.— West 
Virginia  O.  &  O.  L.  Co.  v.  Vinal,  14 
W.  Va.  637,  677.  Eng.— Kemp  v. 
Mackrell,  3  Atk.  812,  26  Eng.  Reprint 
1264. 

In  Nebraska,  while  the  code  eon- 
tains  no  provisions  with  reference  to 
cross-petitions,  the  practice  of  filing 
them  has  long  obtained  in  that  state, 
"and  the  right  to  bring  a  cross  suit 
auxiliary  to  and  dependent  upon  the 
1  original    suit,    yet    distinct     for     many 
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II.  NECESSITY  FOR  CROSS-BILL.  —  When  matter  can  be  set 
up  by  answer  and  is  purely  matter  of  defense,*  or  where  a  defendant 
may,  by  answer,  obtain  all  the  relief  he  is  entitled  to,  it  is  not  proper 
or  necessary  for  a  cross-bill  to  be  filed, '^  but  a  defendant  can  pray 
nothing  by  his  answer  except  that  he  be  dismissed  by  the  court.  If 
he  desires  any  other  relief  he  must  seek  it  by  cross-bill.*' 


purposes,  has  been  recognized,  at  least 
repeatedly."  Armstrong  v.  Mayer,  69 
Neb.  187,  192,  95  N.  W.  51,  citing 
Havemeyer  v.  Paul,  45  Neb.  373,  63 
N.  W.  932;  Patten  v.  Lane,  45  Neb. 
333,  63  N.  W.  938;  Arnold  v.  Badger 
Lumb.  Co.,  36  Neb.  841,  55  N.  W.  269; 
Carlow  V.  Aultman  &  Co.,  28  Neb.  672, 
44  N.  W.  873;  Hapgood  v.  Ellis,  11  Neb. 
131,  7  N.  W.  845. 

In  Montana  there  is  no  such  pleading 
as  a  cross-bill.  Alwyn  v.  Morley,  41 
Mont.  191,  108  Pac.  778. 

4.  Ala.— Winkleman  v.  White,  147 
Ala.  481,  42  So.  411;  Parker  v.  Marks, 
82  Ala.  548,  3  So.  5.  Fla.— Herrin  v. 
Abbe,  55  Fla.  769,  46  So.  183,  18  L.  E. 
A.  (N.  S.)  907;  Sanderson's  Admr.  v. 
Sanderson,  17  Fla.  820.  III.— Thomas 
V.  Thomas,  250  111.  354,  '95  N.  E.  345, 
reversing  155  111.  App.  619;  Prichard  v. 
Littlejohn,  128  111.  123,  21  N.  E.  10. 
N.  J. — Krueger  v.  Ferry,  41  N.  J.  Eq. 
432,  5  Atl.  452.  Tenn. — Montgomery  v. 
Olwell,  1  Tenn.  Ch.  169.  W.  Va.— Arm- 
strong V.  Wilson,  19  W.  Va.  108. 

Where  matters  set  up  in  a  cross- 
bill are  equally  available  by  answer,  a 
cross-bill  is  unnecessary.  Herrin  V. 
Abbe,  55  Fla.  769,  46  So.  183,  18  L. 
E.  A.  (N.  S.)  907;  Eoby  v.  South  Park 
Comrs.,  252  111.  575,  97  N.  E.  225; 
Newberry  v.  Blatchford,  106  111.  584. 

5.  U.  S. — Miller  &  Lux  v.  Eickey, 
146  Fed.  574.  Fla. — Herrin  v.  Abbe,  55 
Fla.  769,  46  So.  183,  18  L.  E.  A.  (N.  S.) 
907.  Ga.— Tison  v.  Tison,  14  Ga.  167. 
m.— Dunbar  v.  American  Tel.  &  Tel. 
Co.,  238  111.  456,  87  N.  E.  521,  reversing 
142  111.  App.  6;  Boone  r.  Clark,  129 
111.  466,  21  N.  E.  850.  Md.— Glenn 
V.  Clark,  53  Md.  580.  Tenn.— Mont- 
gomery V.  Olwell,  1  Tenn.  Ch.  169. 

Custody  of  Children  as  Subject  of 
Cross-Bill. — An  action  was  begun  by 
plaintiff  for  a  divorce  on  the  ground 
of  desertion.  An  answer  was  filed  de- 
nying the  desertion,  but  no  mention 
was  made  either  in  the  bill  or  the  an- 
swer of  the  existence  of  any  children 
of  the  marriage.  Later  a  cro?s-bill  was 
filed    in   which    no    divorce    was    asked 


for,  but  the  care  and  custody  of  the 
children  of  the  marriage  was  prayed 
for.  A  demurrer  to  that  portion  of 
the  cross-bill  relating  to  the  children 
was  interposed  which  was  overruled, 
and  the  plaintiff,  electing  to  stand  by 
it,  the  cross-bill  was  taken  as  con- 
fessed. When  the  cause  came  on  for 
hearing  on  the  original  bill  and  an- 
swer thereto,  the  cross-bill  was  taken 
as  confessed.  The  plaintiff  moved  to 
dismiss  her  bill  without  prejudice  for 
want  of  prosecution  but  on  objection 
the  motion  was  denied.  No  evidence 
in  support  of  the  bill  was  offered,  and 
subsequently  judgment  was  entered 
dismissing  the  bill  and  granting  the 
prayer  of  the  cross-bill,  from  which 
plaintiff  appealed.  It  was  held  that  all 
of  the  questions  involved  could  have 
been  presented  by  answer  and  that  a 
cross-bill  was  useless  and  unnecessary. 
The  plaintiff's  action  should  have  been 
dismissed  on  her  application  and  the 
court  was  without  authority  to  grant 
the  relief  ordered.  Thomas  v.  Thomas, 
250  111.  354,  95  N.  E.  345,  reversing 
155  111.  App.  619. 

6.  Weathersbee  v.  American  Free- 
hold L.  M.  Co.,  77  Fed.  523,  approved 
in  Eoyal  Union  Mut.  Life  Ins.  Co.  V. 
Wynn,  177  Fed.  289.  See  also  Eosen- 
bleet  V.  Eosenbleet,  122  111.  App.  408, 
414. 

"A  cross  bill  is  a  proper  mode  of 
defense  to  a  suit  seeking  to  set  aside 
a  contract,  when  the  defendant  seeks 
to  have  the  complainant's  contentions 
denied,  and  a  decree  for  affirmative  re- 
lief establishing  the  validity  of  the 
contract."  American  Graphaphone  Co. 
V.  Smith,  26  App.  Cas.  (D.  C.)  563. 

Action  To  Quiet  Title.  —  In  order 
that  a  defendant  obtain  affirmative  re- 
lief in  a  statutory  action  to  quiet  title 
he  must  file  a  cross-bill.  In  such  case 
possession  is  not  necessary,  though  it 
would  be  in  order  to  maintain  an  orig- 
inal bill  for  the  reason  that  a  court 
of  equity  having  obtained  jurisdiction, 
will   retain  it  for  all  purposes.     Sloss- 
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Inadequacy  of  legal  remedies  is  not  an  essential  element  of  a  cross- 
bill/ 

III.  PURPOSE  AND  OBJECT. —  A.  In  General.  — The  pur- 
pose of  filing  a  cross-bill  is  usually  either  to  obtain  affirmative  relief 
by  a  defendant  in  the  original  suit,^  against  the  plaintiff    in    such 


Sheffield    Steel    &    Iron    Co.    v.    Lollar, 
170   Ala.   239,   5i   So.   272. 

In  Colorado  both  under  the  code  and 
the  chancery  practice  and  before  the 
adoption  of  the  code,  "a  defendant 
seeking  specific  relief  in  a  suit  in  chan- 
cery must  do  so  bv  cross  bill."  Bes- 
semer I.  D.  Co.  V.  Woolley,  32  Colo. 
437,   446,   76   Pae.   1053. 

Object  of  Cross-Bill. — "A  definition 
of  a  cross-bill,  contemporaneous  with 
its  origin,  is,  it  is  a  mode  of  defense.  1 
One  object  to  be  attained  by  its  use 
is  to  discover  evidence  to  defend 
against  that  which  is  alleged  against 
the  defendant,  and  another  is  to  se- 
cure affirmative  relief  not  attainable 
on  his  answer  touching  matters  in  the 
original  bill."  Xewberry  r.  Blatch- 
ford,  106  111.  584,  599.  See  also  Mor- 
gan's L.  &  T.  E.  Co.  f.  Texas  Cent. 
R.  Co.,  137  U.  S.  171,  200,  11  Sup.  Ct. 
61,   34  L.   ed.   625. 

7.  Ashe-Carson  Co.  f.  Bonifay,  147 
Ala.  376,  41  So.  816. 

8.  U.  S.— Springfield  Mill.  Co.  v. 
Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261, 
26  C.  C.  A.  389;  Eoval  Mut.  Life  Ins. 
Co.  V.  Wynn,  177  Fed.  289;  Under-Feed 
Stoker  Co.  v.  American  Stoker  Co., 
169  Fed.  891;  Mitchell  v.  International 
Tailoring  Co.,  169  Fed.  145.  Ala.— Ashe- 
Carson  Co.  V.  Bonifay,  147  Ala.  376,  41 
So.  816;  Cotton  r.  Scott,  97  Ala.  447, 
12  So.  65;  Watts  r.  Eufaula  Nat.  Bank, 
76  Ala.  474.  Ariz.— Mallory  v.  Globe- 
Boston  Copper  Min.  Co.,  11  Ariz.  296, 
94  Pac.  1116.  Ark. — Marr  v.  Lewis, 
31  Ark.  203,  25  Am.  Eep.  553.  Fla. 
Smith  V.  Connor,  53  Fla.  S56,  44  So. 
340  (right  to  affirmative  relief  necessi- 
tates filing  of  cross-bill);  Ocala  F.  & 
M.  Works  V.  Lester,  49  Fla.  347,  38 
So.  56.  Ga.— Turk  i:  Turk,  3  Ga.  422, 
46  Am.  Dee.  434.  111.— Irwin  r.  Dvke, 
109  111.  528;  White  r.  White.  103  111. 
438;  Smith  r.  West,  103  111.  332.  Ind. 
Ter. — Parrott  v.  Crawford,  5  Ind.  Ter. 
103,  82  S.  W.  688.  la.— Minden  Can- 
ning Co.  V.  Hensley,  149  Iowa  169,  126 
X.  W.  1115;  Holladay  r.  .lohnson,  12 
Iowa  563;  MacGregor  v.  MaeGregor,  9 
Iowa  65.     Mass. — Bassill  r.  Bassill,  207 


Mass.  365,  93  X.  E.  600;  Andrews  v. 
Oilman,  122  Mass.  471  (a  'cross-bill  is 
proper  way  to  seek  affirmative  relief 
against  the  plaintiff).  Mich. — Vroman 
V.  Thompson,  51  Mich.  452,  16  X.  W. 
808;  Varv  v.  Shea,  36  Mich.  388.  Miss. 
Millsaps  V.  Pf  eiffer,  44  Miss.  805.  N.  J. 
Monoghan  v.  Collins  (X".  .1.  Eq.),  71 
Atl.  617;  Tallman  r.  Wallack,  54  X".  J. 
Eq.  655,  33  Atl.  1059.  N.  Y.— Braman 
v.  Wilkinson,  3  Barb.  151.  N.  C— Weis- 
man  v.  Smith,  59  X.  C.  124.  Pa. 
Borekman's  Appeal,  10  Atl.  425;  Mc- 
Ilvain  V.  Markit  Co.,  2  W.  X'.  C.  208. 
Tenn.— Hagar  r.  Wilson,  46  S.  W.  1033; 
Lewis  V.  Glass,  92  Tenn.  147,  20  S.  W. 
571.  Vt.— Ward  f.  Seymour,  51  Vt. 
320.  Wash.— Distler  v.  Dabney,  7  Wash. 
431,  35  Pae.  13^,  1119. 

Setting  Up  New  Matter  Involving 
Affirmative  Relief. — Its  purpose  is 
"usually  to  set  up  some  matter  that 
is  not  "disclosed  by  the  original  bill, 
which  is  effective  to  give  the  defend- 
ant in  the  original  suit  or  the  complain- 
ant in  the  cros^  bill  some  other  or 
affirmative  relief."  United  States  v. 
Reese,  lo6  Fed.  347. 

In  Nebraska  a  defendant  is  not  re- 
stricted to  the  counterclaim  provided 
for  in  §§100  and  101  of  the  code,  "but 
in  a  proper  case  may  seek  affirmative 
relief  either  against  the  plaintiff  or 
against  co-defendants  by  cross  peti- 
tion." Armstrong  v.  Mayer,  69  Xeb. 
187,  95  X.   W.  51. 

In  Tennessee,  a  cross-bill  need  not 
necessarily  be  a  bill  of  discovery,  "but 
may  well  be  based  on  any  proper  mat- 
ters of  equity  growing  out  of  the 
original  bill,  or  connected  with  it,  on 
which  the  respondent  might  be  entitled 
to  affirmative  relief."  Odom  v.  Owen, 
2   Baxt.    (Tenn.)    446. 

Nature  of  Cross-Bill  Seeking  Affirma- 
tive Relief. — When  affirmative  relief  is 
sought  by  cross-bill,  "it  is  not  to  this 
extent  a  pure  cross  bill,  but  partakes 
of  the  nature  of  an  original  bill  seeking 
further  aid  of  the  court,  beyond  the 
purposes  of  defense."  Crisman  v. 
Heiderer,  5  Colo.  589. 
Affirmative  Relief  Not  Always  Avail- 
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suit,^  or  a  codefendant,"  or  a  person  not  a  party  to  the  action,^^  to 
obtain  a  discovery  in  aid  of  the  defense  in  the  suit/-  to  enable  the 


able.— No  aflSrmative  relief  can  be 
granted  on  a  cross-bill,  the  allegations 
of  which  are  inconsistent  with  and  di- 
rectly opposed  to  what  is  set  forth  in 
the  original  answer.  Harton  v.  Little, 
166  Ala.  340,  51  So.  974;  Hatchett  v. 
Blanton,  72  Ala.  423;  Dill  r.  Shahan, 
25  Ala.  694,  703,  60  Am.  Dec.  540; 
Graham  v.  Tankersley,  15  Ala.  634, 
646. 

Gambling  Contract. — Under  a  statute 
permitting  an  action  in  equity  to  re- 
cover back  money  lost  in  gambling,  the 
defendant  may,  by  cross-bill,  also  re- 
cover back  money  lost  by  defendant 
to  plaintiff  in  the  same  way.  Berns 
V.  Shaw,  65  W.  Va.  667,  64  S.  E.  930. 

9.  XJ.  S. — Brandon  Mfg.  Co.  v.  Prime, 
14  Blatch.  371,  4  Fed.  Cas.  No.  1,810. 
Ala. — Hendrix  V.  Southern  E.  Co.,  130 
Ala.  205,  30  So.  596,  89  Am.  St.  Kep. 
27.  111.— Conwell  v.  McCowan,  53  III. 
■363.  ,  Mass. — Atlanta  Mills  v.  Mason, 
120  Mass.  244.  Miss. — Thomason  v. 
Neeley,  50  Miss.  310.  N.  J.— Manley 
V.  Mickle,  55  N.  J.  Eq.  563,  37  At'l. 
738.  Pa.— Williams  v.  Concord  Cong. 
Church,  193  Pa.  120,  44  Atl.  272;  Free- 
land  V.  South  Penn.  Oil  Co.,  189  Pa. 
54,  41  Atl.  1000.  Va.— Cox  v.  Price, 
22  S.  E.  512. 

10.  U.  S.  —  Augusta  Commercial 
Bank  v.  Sandford,  103  Fed.  98.  Ala. 
Morton  v.  New  Orleans,  etc.  K.  Co., 
79  Ala.  590;  Watts  v.  Eufaula  Nat. 
Bank,  76  Ala.  474.  111.— Howe  v. 
South  Park  Comrs.,  119  111.  101,  7 
N.  E.  333;  Ellison  v.  Salem,  etc.  Coal 
Co.,  43  111.  App.  120.  Ind.— Fletcher 
V.  Holmes,  25  Ind.  458.  la. — Minden 
Canning  Co.  v.  Hersley,  149  Iowa  168, 
126  N.  W.  1115.  Ky.— Talbot  r.  Mc- 
Gee,  4  T.  B.  Mon.  375.  Mass. — Forbes 
V.  Thorpe,  95  N.  E.  955.  Mich.— Feige 
V.  Babcock,  111  Mich.  538,  70  N.  W.  7. 
N.  Y.— Carpenter  v.  Gray,  37  N.  J.  Eq. 
389;  Brinkerhoff  v.  Franklin,  21  N.  J. 
Eq.  334.  S.  D.— Phillips  v.  Branch 
Mint  Min.   &   M.   Co.,   131  N.   W.   308. 

11.  Minden  Canning  Co.  V.  Hensley, 
149  Iowa  168,  126  N.  W.  1115. 

12.  U.  S.— Morgans  L.  &  T.  E.  Co. 
V.  Texas  Cent.  E.  Co.,  137  U.  S.  171, 
11  Sup.  Ct.  61,  34  L.  ed.  625;  Spring- 
field Mill.  Co.  V.  Barnard  &  Leas  Mfg. 
Co.,    81    Fed.    261,   26    C.     C.     A.     389; 


Lovell  V.  Latham  &  Co.,  186  Fed.  602; 
Eoyal  Union  Mut.  Life  Ins.  Co.  v. 
Wynn,  177  Fed.  289;  Mercantile  Trust 
Co.  V.  Atlantic  &  Pac.  E.  Co.,  70  Fed. 
518.  Ala.  — Oilman  Sons  &  Co.  v.  New 
Orleans  &  S.  E.  E.  Co.,  72  Ala.  566. 
Ga. — Josev  v.  Eogers,  13  Ga.  478.  111. 
Eoby  V.  South  Park  Comrs.,  252  111. 
575,  97  N.  E.  225.  la.— Compton  v. 
Comer,  4  Iowa  577.  Miss. — Millsaps  v. 
Pfeiffer,  44  Miss.  805.  N.  J.— Dore- 
mus  V.  Paterson,  70  N,  J.  Eq.  296,  62 
Atl.  3,  affirmed,  71  N.  J.  Eq.  789,  71 
Atl.  1134;  Chester  Iron  Co.  v.  Beach, 
40  N.  J.  Eq.  63.  Tenn, — Montgomery 
V.  Olwell,  1  Tenn.  Ch.  169.  W.  Va. 
Cecil  r.  Karnes,  61  W.  Va.  543,  56 
S.  E.   885. 

A  cross-bill  is  sometimes  used  to 
obtain  a  discovery  of  facts.  The  Dove, 
91  U.  S.  381,  23  L.  ed.  354. 

"A  cross-bill  is  a  species  of  plead- 
ing, used  for  the  purpose  of  obtaining 
a  discovery  necessary  to  the  defense, 
or  to  obtain  some  relief  founded  on 
the  collateral  claims  of  the  party  de- 
fendant to  the  original  suit."  Tison 
V.  Tison,  14  Ga.  167. 

Cross-Bill  for  Discovery. — On  cross- 
bill for  discovery  and  for  production 
and  inspection  of  documents,  it  is 
necessary  to  state  with  certainty  what 
the  documents  are,  and  their  mate- 
riality and  competency  under  the  is- 
sues. Oro  Light  &  Power  Co.  v.  City 
of  Oroville,  162  Fed.  975. 

*'True  Cross-Bills"  and  Pleas  in  the 
Nature  of  Cross-Bills. — "The  tendency 
in  the  federal  courts  is  to  consider 
'true  cross  bills'  as  defensive  only  in 
which  new  and  distinct  matter  may 
not  be  embraced.  Bowker  v.  United 
States,  186  U.  S.  135,  22  Sup.  Ct.  802, 
46  L.  ed.  1090.  But  the  extent  to 
which  matter  not  connected  with  the 
original  cause  of  action  may  be  brought 
in  controversy  by  a  '  cross-bill '  or 
'cross-complaint'  appears  to  vary  in 
different  jurisdictions,  and  to  be  al- 
most a  matter  of  discretion.  Where- 
fore the  distinction  between  a  'true 
cross-bill'  and  one  in  the  nature  of 
an  'original  bill'  has  often  been  over- 
looked with  the  result  that  there  is 
much  confusion  in  the  decisions  on  the 
subject.     The  courts  of  Arkansas  recog- 
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defendant  to  interpose  a  more  complete  defense  than  that  which  he 
could  present  by  answer/^  and  that  is  necessary  to  the  defense  of  the 
party  filing  the  cross-bill,^*  or  to  obtain  full  relief  between  the  parties, 
and  a  complete  determination  of  all  controversies  which  arise  out  of 
the  matters  charged  in  the  original  bill.^^ 


nize  the  distinction  between  a  'true 
cross-bill';  i.  e.,  one  which  is  merely 
defensive  or  intended  to  obtain  full 
relief  touching  the  matter  in  the  orig- 
inallbill,  and  one  which  introduces  new 
matter  and  is  in  its  nature  an  original 
bill.  Trapnall  r.  Hill,  31  Ark.  346." 
Ledbetter  v.  Mandell,  141  App.  Div. 
556,  126  N.  Y.  Supp.  497. 

13.  XJ.  S.— Springfield  Mill.  Co.  v. 
Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261, 
26  C.  C.  A.  389;  Eoval  Union  Mut.  Life 
Ins.  Co.  V.  Wynn,  "177  Fed.  289.  Ala. 
Davis  V,  Cook,  65  Ala.  617.  Mass. 
Eichards  v.  Todd,  127  Mass.  167. 
W.  Va.— Cecil  v.  Karnes,  61  W.  Va. 
543,   56    S.   E.    885. 

See  also  Teel  v.  Dunnihoo,  230  111. 
476,   82   N.   E.   844. 

Germane  Facts. — New  facts  may  be 
set  out  and  new  issues  made  by  the 
filing  of  the  cross-bill,  the  only  require- 
ment being  that  they  shall  be  germane 
to  the  original  bill.  Scars  ?;.  Scranton 
Trust  Co.,  228  Pa.  126,  137,  77  Atl. 
423. 

14.  U.  S.— Schenck  t:  Peav,  21  Fed. 
Cas.  No.  12,450.  111.  — Roby  v.  South 
Park  Comrs.,  252  111.  575,  97  N.  E.  225. 
Miss. — Stansel  v.  Hahn,  96  Miss.  616, 
50  So.  696.  W.  Va.— Hansford  v. 
Chesapeake  Coal  Co.,  22  W.  Va.  70. 

The  general  rule  being  that  where 
a  party  defendant  finds  it  necessary 
for  his  defense  and  to  prevent  an  in- 
justice resulting  to  him  from  the  posi- 
tion in  which  the  case  stands,  he  is  at 
liberty  to  file  a  cross-bill.  Ewing  v. 
Seaboard  Air  Line  R.,  175  Fed.  517; 
Schenck  v.  Peay,  21  Fed.  Cas.  No. 
12,450;  Bassill  V.  Bassill,  207  Mass. 
365,  93  N.  E.  600. 

"Under  the  chancery  practice  where 
the  purpose  of  a  cross  bill  is  defen- 
sive merely,  it  need  not  be  based  on 
equitable  grounds,  nor  seek  equitable 
relief."  Armstrong  r.  Maver,  69  Neb. 
187,  194,  95  N.  W.  51.  See  also  Ala. 
Nelson  v.  Dunn,  15  Ala.  501.  Me. 
Lambert  v.  Lambert,  52  Me.  544. 
Miss. — Gilmer  v.  Felhour,  45  Miss.  627. 

A  cross-bill  will  not  be  stricken  out 
On  demurrer,  where  it  may  appear  in 


the  course  of  investigation  and  the 
further  hearing  of  the  case,  that  a 
cross-bill  is  necessary  to  give  the  de- 
fendant the  required  relief.  Ewing  V. 
Seaboard  Air  Line  E.,  175  Fed.  517, 

Eight  of  Party  Brought  in  by  Cross- 
Eill  To  File  Cross-Bill.  — In  Blair  v. 
Illinois  Steel  Co.,  159  111.  350,  360, 
42  N.  E.  895,  31  L.  E.  A.  269,  the 
court  said:  "It  may  be  remarked, 
however,  that  the  statute  provides  that 
any  defendant  may,  after  filing  his 
answer,  exhibit  and  file  his  cross-bill, 
and  no  good  reason  is  perceived  why 
defendants  who  are  only  brought  into 
the  suit  by  a  cross-bill  may  not  ex- 
hibit cross-bills,  where  the  same  are 
necessary  or  proper  for  the  purposes 
of  doing  complete  justice  and  terminat- 
ing the  litigation." 

15,  U.  S.— Morgan's  L.  &  T.  R. 
Co.  V.  Texas  Cent.  R.  Co.,  137  U.  S. 
171,  200,  11  Sup.  Ct.  61,  34  L.  ed. 
625;  Chicago,  etc.  R.  Co.  v.  Third  Nat. 
Bank,  134  U.  S.  276,  10  Sup.  Ct.  550, 
33  L.  ed.  900;  Springfield  Mill.  Co.  v. 
Barnard  &  Leas  Mfg.  Co.,  81  Fed.  261, 
26  C.  C.  A.  389;  Lovell  v.  Latham  & 
Co.,  186  Fed.  602;  Mercantile  Trust  Co. 
r.  Atlantic  &  Pac.  R.  Co.,  70  Fed.  518. 
Ala. — Ashe-Carson  Co.  v.  Bonifay,  147 
Ala.  376,  41  So.  816.  Ky.— Winfrey  v. 
"Williams,  5  B.  Mon.  428.  Mass. — Forbes 
r.  Thorpe,  95  N.  E.  955;  Bassill  V. 
Bassill,  207  Mass.  365,  93  N.  E.  600. 
Mich. — Village  of  Frankfort  v.  Schmid, 
151  Mich.  85,  114  N.  W.  855.  Neb, 
Higgins  r.  Vandeveer,  85  Neb.  89,  122 
N.  W.  843.  N.  J. — Doremus  v.  Pater- 
son,  70  N.  J.  Eq.  296,  62  Atl.  3, 
affirmed,  71  N.  .7.  Eq.  789,  71  Atl.  1134; 
Haberman  v.  Kaufer,  60  N.  J.  Eq.  271, 
278,  47  Atl.  48.  Va. — Kavanaugh  v. 
Shacklett's  Admr.,  Ill  Va.  423,  69  S.  E. 
335. 

A  cross-petition  is  maintainable  un- 
der the  Nebraska  code,  "as  a  cross- 
bill would  be  in  chancery  practice, 
either  to  aid  in  the  defense  of  the 
original  suit  where  affirmative  equit- 
able relief  is  required  to  make  such 
defense  effective  or  to  obtain  a  com- 
plete adjudication  of  the   controversies 

Vol.  VI 


266 


CROSS-BILL 


between  the  original  complainant  and 
the  cross-complainant  over  the  subject- 
matter  of  the  original  suit;  otherwise, 
the  doctrine  that  a  court  of  equity,  hav- 
ing obtained  jurisdiction,  will  retain 
the  cause  for  a  complete  determination, 
and  the  jurisdiction  of  equity  to  pre- 
vent a  multiplicity  of  suits  "would  be 
seriously  impaired."  Armstrong  v. 
Mayer,  69  Neb.  187,  193,  95  N.  W. 
51. 

A  cross-bill  "is  brought  either  to 
obtain  a  discovery  of  facts,  in  aid 
of  the  defense  to  the  original  bill,  or 
to  obtain  full  and  complete  relief  to 
all  parties  as  to  the  matters  charged 
in  the  original  bill."  Special  Tax 
School  Dist.  No.  1  v.  Smith,  61  Fla. 
782,  54  So.  376,  cUing  Van  Zile  Eq. 
PI.  &  Pr.,  §212.  See  ah-o  Morgan's 
L.  &  T.  R.  Co.  V.  Texas  Cent.  R.  Co., 
137  U.  S.  171,  201,  11  Sup.  Ct.  61,  34 
L.  ed.  625. 

"A  cross  bill  must  grow  out  of  the 
matters  alleged  in  the  original  bill  and 
is  used  to  bring  the  whole  dispute  be- 
fore the  court,  so  that  there  may  be 
a  complete  decree  touching  the  subject- 
matter  of  the  action."  Ex  parte  South 
&  N.  A.  E.  Co.,  95  U.  S.  221,  24  L.  ed. 
355. 

Cross-Bill  To  Recover  oh  Policy  of 
Insurance  Where  Bill  Is  for  Cancella- 
tion.—During  the  pendency  of  an  ac- 
tion by  an  insurance  company  to  can- 
cel a  policy  for  misrepresentation,  the 
Insured  died;  an  amendment  to  the 
bill  was  filed  containing  a  prayer  for 
an  injunction  and  enjoining  the  bene- 
ficiary from  suing  on,  assigning  or 
transferring  the  policy.  The  beneficiary 
having  been  granted  leave  to  file  a 
cross-bill,  went  into  the  facts  of  the 
case  in  his  cross-bill  and  "set  up  his 
rights  under  the  policy  and  that  by  rea- 
son of  the  injunction  he  could  not  sue 
at  law,  and  concluded  with  a  prayer 
for  a  decree  in  his  favor  for  the  amount 
of  the  policy."  A  demurrer  was  filed 
to  the  cross-bill  on  the  ground  that 
such  matter  was  not  germane  to  the 
cross-bill,  and  that  the  beneficiary  had 
a  complete  and  ample  remedy  at  law. 
The  demurrer  was  overruled  and  the 
cross-bill  held  proper  on  the  ground 
that  it  was  the  only  way  that  the 
controversy  could  be  ended  in  that 
litigation  and  the  rights  of  all  the  par- 
ties finally  determined.  Roval  Union 
Mut.  Life  Ins.  Co.  f.  Wynn"  177  Fed. 
289. 
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"A  cross-bill  for  relief  is  proper  in 
cases  where,  in  the  original  suit,  all 
things  in  litigation  touching  the  sub- 
ject-matter cannot  be  brought  before 
the  court,  but  the  defendant,  in  order 
to  obtain  a  complete  settlement  of  the 
controversy,  is  entitled  to  some  relief 
which  the  scope  of  the  plaintiff's  suit 
will  not  afford  him."  Richards  V.  Todd, 
127  Mass.  167,  170,  cited  in  Bassill 
r.  Bassill,  207  Mass.  365,  93  N.  E. 
600. 

When  Cross-Bill  Maintainable  Though 
Not  in  Aid  of  Defense. — A  cross-bill 
by  several  defendants  in  the  action, 
though  not  in  aid  of  the  defenses  to 
the  original  suit  is  maintainable, 
though  it  admits  plaintiff's  rights,  as 
a  decree  between  themselves  and  other 
defendants  would  be  necessary  in  order 
to  prevent  a  decree  for  plaintiff  from 
working  injustice.  Rickey  Land  &  Cat- 
tle Co.  V.  Miller  &  Lux, '218  U.  S.  258, 
31  Sup.  Ct.  11,  54  L.  ed.  1032,  af- 
firming 152  Fed.  11,  22,  81  C.  C.  A. 
207,  218. 

Cross-Bill  for  Damages  in  Action  for 
Rescission. — For  the  purpose  of  doing 
complete  justice  between  the  parties, 
and  to  finally  dispose  of  a  controversy, 
a  court  of  equity  may  in  an  action  to 
rescind  a  contract  for  the  sale  of  ma- 
chinery, permit  a  defendant  to  file  a 
cross-bill  praying  for  a  decree  in  his 
favor  for  the  amount  of  the  balance 
of  the  purchase  price  and  for  damages. 
Grabill  v.  Barnhart  Bros.  &  Spindler, 
160  Mich.  '81,  125  N.  W.  16.  To  same 
effect,  Village  of  Frankfort  v.  Schmid, 
151  Mich.  85,  114  N.  W.  855,  s.  c. 
155   Mich.    313,    118    N.    W.    961. 

Granting  Both  Legal  and  Equitable 
Relief. — In  pursuance  of  the  principle 
that  when  a  court  of  equity  obtains 
jurisdiction  for  one  purpose  it  will 
afford  complete  relief,  the  court  in  an 
action  to  enjoin  the  enforcement  of 
a  promissory  note  will  permit  a  cross- 
bill to  be  filed  praying  for  a  decree 
for  the  amount  due  under  the  notes, 
and  notwithstanding  some  equitable 
relief  is  also  granted  to  plaintiff.  Zoll- 
man  v.  Jackson  Tr.  &  Sav.  Bk.,  141 
111.  App.  265,  affirmed,  238  111.  290,  87 
N.  E.  297  (distinguishing  Correll  V. 
Freeman,  29  111.  App.  39). 

"When  it  is  said  that  a  court  of 
equity  will  administer  complete  relief 
and  adjudicate  all  controversies  be- 
tween the  parties,  the  meaning  is  that 
a    complete    decree    will    be     rendered 
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For  this  purpose  the  court  may  grant  relief  and  exercise  jurisdiction 
which  it  would  not  have  authority  to  do  under  an  original  bill.^° 

B.  Objections  "Waived  by  Answering  Cross-Bill.  —  By  filing  an 
answer  to  a  cross-bill  the  complainant  treats  it  as  a  proper  pleading 
and  waives  any  objection  to  its  necessity  or  propriety.^^ 

C.  When  Cross-Bill  Unnecessary  for  Affirmative  Relief. 
While  ordinarily  affirmative  relief  will  not  be  granted  a  defendant 
unless  he  files  a  cross-bill/^  in  actions  to  partition  real  estate,  to  settle 
the  affairs  of  a  partnership,  or  for  the  foreclosure  or  redemption  of  a 
mortgage  where  a  statement  of  accounts  is  involved,  or  in  a  bill  of 
an  accounting,  a  defendant  may  have  a  decree  in  his  favor  without 
the  aid  of  a  cross-bill.^'' 


with  reference  to  the  immediate  sub- 
ject-matter of  the  original  suit.  The 
subject-matter  of  that  suit  will  not  be 
dealt  with  piecemeal.  It  is  not  meant 
that  all  causes  of  action  between  the 
parties,  or  some  of  them,  will  be  dis- 
posed of  in  the  one  cause  where  they 
are  not  involved  in  a  complete  dis- 
position of  the  subject-matter  of  the 
bill."  Armstrong  r.  Mayer,  69  Neb. 
187,  198,   95  N.  W.  51. 

Cross-Bill  Between  Codefendants. 
"When  there  are  opposite  and  adverse 
interests  existing  between  codefend- 
ants, as  between  themselves,  without 
an  adjustment  of  which  a  complete 
decree  ending  the  litigation  cannot  be 
rendered,  either  defendant  may  file  a 
cross-bill,  or  the  court  may  order  it 
filed,  for  the  purpose  of  settling  the 
rights  and  interests  of  all  parties  by 
one  decree.  Gilman  Sons  &  Co.  r.  New 
Orleans  &  S.  E.  E.  Co.,  72  Ala.  566. 

Relief  "by  Subrogation.— Under  the 
general  authority  conferred  on  a  court 
of  equity  authorizing  it  to  settle  in 
one  action  the  entire  transaction  out 
of  which  the  action  arose,  and  which 
forbids  the  settlement  of  controversies 
by  piecemeal,  a  cross-complaint  asking 
for  subrogation  is  permissible.  Fin- 
nell  V.  Finnell,  159  Cal.  535,  114  Pac. 
820. 

Action  Involving  Real  Property.— The 
fact  that  the  cross-bill  not  only  brings 
into  question  the  real  property  set 
forth  in  the  original  bill,  but  additional 
realty,  does  not  militate  against  it.  The 
court  will  assume  jurisdiction  on  the 
ground  that  a  multiplicity  of  suits  is 
abhorrent  to  a  court  of  equity  and  such 
a  court  will,  whenever  it  assumes  jur- 
isdiction of  the  parties,  and  the  subject- 
matter,    seek    to    do    complete    justice 


between  the  parties.  Morrison  v.  Mor- 
rison, 140  111.  560,  30  X.  E.  768.  See 
also   the  title   "Cross-Complaints." 

16.  Von  Bernuth  v.  Von  Bernuth,  76 
N".  J.  Eq.  487,  74  Atl.  700  (cross-bill 
for  divorce  by  non-resident  defendant); 
Kavanaugh  v.  Shacklett's  Admr.,  Ill 
Va.  423,  69  S.  E.  335  (cross-bill  for 
partition). 

17.  Ackley  v.  Croucher,  203  111.  530, 
68  N.  E.  86;  Prichard  V.  Littlejohn, 
128  111.   123,   21   N.  E.  10. 

18.  Ark. — Saunders  v.  Wood,  15 
Ark.  24.  Fla. — Wooten  v.  Bellinger, 
17  Fla.  289.  111.— Thomas  v.  Turner, 
157  111.  App.  16.  Mass. — Braman  i'. 
Foss,  204  Mass.  404,  90  N.  E.  563;  An- 
drews r.  Gilman,  122  Mass.  471. 

Cross-Bill  by  Minor. — A  minor  de- 
fendant is  entitled  to  the  protection 
of  the  court,  without  filing  a  cross- 
bill.    Gilmore  f.   Gilmore,   109  111.   277. 

Determination  of  Priority  of  Liens. 
"It  has  very  frequently  been  held 
that  it  is  not  necessary  for  a  defend- 
ant having  a  lien  to  file  a  cross-bill, 
but  his  rights  may  be  determined  un- 
der his  answer.  If  the  answers  of  the 
various  parties  claim  liens,  the  Court 
has  power,  without  the  filing  of  a  cross- 
bill, to  determine  the  existence  and 
priority  of  the  various  liens  and  to 
distribute  any  surplus  in  discharge  of 
such  liens,  according  to  their  priority." 
Gouwens  r.  Gouwens,  222  111.  223,  78 
N.  E.  597;  Gardner  v.  Cohn,  191  111. 
553,  61   N.  E.  492. 

19.  Md.— Glenn  v.  Hebb,  17  Md.  260. 
Mass. — Braman  r.  Foss,  204  Mass.  404, 
90  N.  E.  563;  Goldthwait  v.  Day,  149 
Mass.  185,  21  N.  E.  359.  Mich.— Wyatt 
V.  Sweet,  48  Mich.  539,  12  N.  W.  692, 
13  N.  W.  525.  N.  H. — Raymond  v. 
Caine,  45  N.  H.  201.     N.  J.— Blair  v. 
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D.  Interposing  Cross-Bills  in  Action  at  Law.  —  Under  the  old 
chancery  practice,  cross-bill  being  a  purely  equitable  remedy  could  not 
be  interposed  in  an  action  at  law.  Such  practice  is,  however,  permitted 
in  many  of  the  code  states,  and  facts  material  to  the  defense  which  do 
not  constitute  a  defense  in  a  law  action  may  be  set  up  by  cross-bill.^" 


Green,  45  N.  J.  Eq.  671,  18  Atl.  218. 
E.  I.— Downes  v.  Worch,  28  E.  I.  99, 
65  Atl.  603;  Jenks  v.  Smith,  14  R.  I. 
634.  Term.— Polk  v.  Mitchell,  85  Tenn. 
634,  4  S.  W.  221.  Eng.— Clarke  v.  Tip- 
ping, 9  Beav.  284,  50  Eng.  Eeprint 
352;  Fife  v.  Clayton,  13  Ves.  Jr.  546, 
33  Bng.  Eeprint  398;  Done's  Case,  1 
P.  Wms.   263,   24  Eng.   Eeprint   380. 

When  Cross-Bill  Improper. — A  bill 
having  been  filed  for  the  purpose  of 
removing  trnstees  of  a  corporation  after 
its  dissolution  which  also  contained  a 
prayer  that  the  corporation  be  declared 
insolvent  and  that  a  receiver  be  ap- 
pointed to  close  up  its  affairs,  one  of 
the  defendants,  in  addition  to  filing  an 
answer  and  joining  in  the  prayer  for 
the  appointment  of  the  receiver,  also 
filed  a  cross-bill  in  which  he  alleged 
that  the  complainant  "had  in  his  pos- 
session certificates  issued  by  the  de- 
fendant corporation  by  virtue  of  whic 
he  would  be  entitled  in  certain  events 
to  receive  bonds  of  the  Buffalo,  Lock- 
port  &  Eoehester  Eailroad  Co.,  and 
that  the  certificates  held  by  him  were 
much  larger  in  number"  than  he  was 
entitled  to  and  praying  that  if  a  re- 
ceiver be  appointed,  he  be  directed  to 
compel  all  certificate  holders  or  per- 
sons who  had  exchanged  their  certifi- 
cates for  bonds  or  stock  to  deliver 
them  up  or  the  market  value  thereof, 
to  the  end  that  such  bonds  or  stock, 
or  the  market  value  thereof  be  equally 
distributed  to  those  entitled  thereto. 
A  motion  was  made  to  strike  out  the 
cross-bill  on  the  ground  that  the  suit 
was  not  of  a  character  which  would 
permit  a  cross-bill  to  be  filed  by  a  de- 
fendant against  the  complainant,  and 
that  it  tendered  an  issue  not  proper 
to  be  litigated  in  the  suit.  The  court 
held  that  so  far  as  affirmative  relief 
was  concerned,  the  defendant  "had 
stated  himself  out  of  court"  and 
granted  the  motion.  Tompkins  V.  Tran- 
sit Finance  Co.  (N.  J.  Eq.),  78  Atl. 
398. 

Actions  for  Partition.— As  a  general 
rule  a  cross-bill  in  a  partition  suit  is 
neither  necessary  or  proper.     Koon  v. 
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Koon,  55  Fla.  834,  46  So.  633.  See 
also  Gilmore  v.  Gilmore,  109  111.  277. 
Compare  Dickson  v.  Dickson,  232  111. 
577,  83  N.  E.  1067,  which  'goes  on  the 
theory  that  a  cross-bill  could  be  main- 
tained, provided  it  showed  grounds  for 
equitable  relief. 

Action  for  Partition. — In  an  action 
in  chancery  for  the  partition  of  land, 
a  cross-bill  is  not  an  appropriate  plead- 
ing (Prichard  v.  Littlejohn,  128  111. 
123,  21  N.  E.  10;  Howe  'v.  South  Park 
Comrs.,  119  111.  101,  7  N.  E.  333),  nor 
can  a  cross-bill  be  interposed  in  such 
an  action,  when  all  the  pleadings  have 
treated  the  action  as  one  at  law  (Wood 
V.   Shaffer,   248   111.   617,   94   N.   E.   24). 

Award  of  Damages  Without  Cross- 
Bill. — On  the  theory  that  he  who  seeks 
in  a  court  of  equity  to  be  relieved 
of  a  forfeiture  or  penalty  is  required 
by  fair  dealing  and  good  conscience 
to  make  adequate  compensation,  the 
court  may  in  such  cases  award  damages 
or  compensation  for  breaches  of  condi- 
tions or  covenants  when  a  clear  esti- 
mate of  the  damage  or  the  amount  of 
just  compensation  can  be  ascertained 
without  the  necessity  of  interposing 
a  cross-bill.  Springfield,  etc.  Traction 
Co.  V.  Warrick,  249  111.  470,  94  N.  E. 
933. 

20.  Cross-bill  by  Defendant  in  Ac- 
tion at  Law. — A  defendant  in  an  ac- 
tion at  law  cannot  file  a  complaint  in 
equity  in  the  nature  of  a  cross-bill  un- 
less it  be  shown  that  he  "is  entitled 
to  relief  arising  out  of  facts  requir- 
ing the  interposition  of  a  court  of 
equity,  and  material  to  his  defense," 
and  that  such  facts  would  not  be  avail- 
able as  a  defense  in  the  action  at  law. 
Seheiffelin  v.  Weatherred,  19  Ore.  172, 
23  Pac.  898. 

When,  in  an  action  at  law,  it  is  de- 
sired to  set  up  facts  material  to  the 
defense,  which  do  not  constitute  a  de- 
fense in  a  law  action,  the  remedy  is 
by  cross-bill.  Watson  V.  McLench,  57 
Ore.    446,   110   Pac.    482,   112   Pac.   416. 

Breach  of  Contract. — In  an  action  to 
recover  on  a  contract  of  sale  of  the 
good    will    of    a   business,    which    con- 
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But  where  the  cross-bill  is  more  than  defensive  and  seeks  affirmative 
relief,  the  cross-bill  must  be  limited  to  matters  which  are  cognizable 
in  a  court  of  equity,  if  not  to  matters  cognizable  upon  equitable 
grounds.^^ 

IV.  JURISDICTION.  —  A.  General  Equitable  Jurisdiction. 
A  court  of  equity  which  has  properly  acquired  jurisdiction  of  a  sub- 
ject-matter for  a  necessary  purpose  may  proceed  to  do  final  and  com- 
plete justice  between  the  parties,  where  it  can  be  done  in  that  court 
as  well  as  by  proceedings  at  law,--  and  though  the  original  bill  may  set 


tract  contained  an  agreement  to  remain 
out  of  the  business  for  a  term  therein 
specified,  defendant  is  entitled  to  main- 
tain a  cross-bill  to  recover  from  plaint- 
tiff  such  damages  as  defendant  sus- 
tained from  breach  of  plaintiff's  agree- 
ment not  to  re-enter  the  business  in 
the  same  city  within  the  time  specified 
in  the  contract.  Bradford  v.  Montgom- 
ery Furniture  Co.,  115  Tenn.  610,  92 
S.  W.  1104,  9  L.  R.  A.  (N.  S.)  979. 

Action  for  Eestitution  on  Gaming 
Contract. — In  an  action  brought  to  re- 
cover money  lost  by  plaintiff  to  de- 
fendant, the  defendant  may  file  a  cross- 
bill seeking  to  recover  money  lost  by 
defendant  on  a  similar  contract.  Berns 
V.  Shaw,  65  W.  Va.  667,  64  S.  E.  930, 
23  L.  E.  A.  (N.  S.)  522.  See  also 
McKinney  v.  Pope's  Admr.,  3  B.  Mon. 
(Ky.)    93. 

21.  Armstrong  v.  Mayer,  69  Xeb. 
187,  195,  95  N.  W.  51.  See  also: 
U.  S. — Jackson  v.  Simmons,  98  Fed. 
768,  39  C.  C.  A.  514;  Lautz  v.  Gor- 
don, 28  Fed.  264.  Ark.— Trapnall  v. 
Hill,  31  Ark.  345.  Colo.  — Crisman  v. 
Heiderer,  5  Colo.  589.  Fla.— Griffin  v. 
Fries,  23  Fla.  173.  111.— Thomas  v. 
Thomas,  250  111.  354,  95  N.  E.  345, 
reversing  155  111.  App.  619;  Morrison 
17.  Morrison,  140  111.  560,  30  X.  E.  768; 
Gage  V.  Mayer,  117  111.  632,  7  X.  E. 
97;  Tobev  V.  Foreman,  79  111.  489. 
Miss.— Wright  v.  Frank,  61  Miss.  32. 
Term.— Beal  v.  Smithpeter,  6  Baxt. 
356. 

In  Armstrong  V.  Mayer,  69  Xeb.  187, 
95  N.  W.  51,  the  court  says  at  page 
196:  "We  are  inclined  to  the  opinion, 
however,  that  the  rules  of  the  chan- 
cery practice  in  this  respect,  are  so 
far  enlarged  under  the  code  that,  al- 
though a  cross  petition  is  more  than 
merely  defensive,  and  seeks  affirmative 
relief  beyond  the  purposes  of  defense, 
such  relief  need  not  be  equitable  nor 
need    the    cross   petition   be   based   on 


equitable  grounds.  It  is  true  some 
courts,  in  code  states,  have  adhered  to 
the  rule  in  its  entirety.  Crisman  v. 
Heiderer,  5  Colo.  589;  Trapnall  v.  Hill, 
31  Ark.  345.  But  there  seems  to  be 
sound  reason  and  good  authority  for 
relaxing  it."  "The  doctrine  that  a 
court  of  equity,  having  obtained  jur- 
isdiction of  a  controversy  for  some  pur- 
pose clearly  equitable,  will  administer 
complete  relief  in  the  one  proceeding, 
was  hampered  somewhat,  in  its  applica- 
tion, by  the  distinction  between  law 
and  equity  and  the  necessity  that  courts 
of  equity  keep  within  the  limits  ap- 
pointed by  that  distinction.  Where 
that  distinction  and  its  consequences 
no  longer  stand  in  the  way,  there  is 
every  reason  to  hold  that  the  power 
of  courts  of  equity  to  dispose  of  the 
whole  controversy  is  enlarged  so  as 
to  permit  the  legal  as  well  as  equitable 
incidents  involved  in  a  full  determina- 
tion of  the  subject-matter  of  the  orig- 
inal suit  to  be  adjudicated." 

22.  IT.  S. — Morgan 's  Louisiana,  etc. 
R.  Co.  V.  Texas  Cent.  E.  Co.,  137  U.  S. 
171,  11  Sup.  Ct.  61,  34  L.  ed.  625; 
Springfield  Milling  Co.  v.  Barnard  & 
Leas  Mfg.  Co.,  81  Fed.  261,  26  C.  C. 
A.  389;  Roval  Union  Mut.  Life 
Ins.  Co.  V.  "Wynn,  177  Fed.  289. 
Ga.  —  Bowman  v.  Long,  27  Ga. 
178.  III.— French  v.  Bellow  Falls  Sav. 
Inst.  67  111.  App.  179;  Kaegebein  V. 
Higgle,  51  111.  App.  538.  N.  J.— Ded- 
ron  V.  Sparks  (X.  J.  Eq.),  72  Atl.  442; 
Haberman  v.  Kaufer,  60  X^.  J.  Eq.  271, 
47  Atl.  48. 

"Where  in  a  court  of  equity,  an  ap- 
parent legal  burden  on  property  is 
challenged,  the  court  has  jurisdiction 
of  a  cross-bill  to  enforce  by  its  own 
procedure  such  burden.  The  court 
which  denies  legal  remedies  may  en- 
force equitable  remedies  for  the  same 
debt;  and  an  application  for  the  lat- 
ter  is    not   foreign   to    a   bill   for    the 
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up  matter  not  cognizable  in  equity,  the  defect  in  jurisdiction  may  be 
supplied  by  the  cross-bill.^^ 

B.  United  States  Courts.  —  A  cross-bill  being  only  ancillary  to 
litigation  already  pending,  the  citizenship  of  the  parties  is  wholly  im- 
material, and  the  court  will  retain  jurisdiction,  although  the  court 
would  not  have  had  jurisdiction  of  the  cross-bill  as  an  original  action.^* 
If,  therefore,  the  citizenship  of  the  parties  to  the  original  suit  is  suffi- 
cient to  give  the  court  jurisdiction,  it  retains  jurisdiction  of  the  cross- 
bill therein  without  reference  to  the  question  of  diversity  of  citizen- 
ship.^^ 

A  cross-bill  can  be  filed  only  against  parties  already  before  the 
court,  and  subject  to  its  jurisdiction,  either  as  plaintiffs  or  defendants, 
in  the  original  suit.-^  There  is,  however,  authority  permitting  the 
filing  of  a  cross-bill  against  persons  not  parties  to  the  original  suit, 
when  affirmative  relief  is  sought."^ 

V.  FORM  AND  SUFFICIENCY.  —  A.  Generally.  —  The  cross- 
bill "should  state  the  parties  to  the  original  bill,  the  object,  prayer, 
and  proceeding  thereon,  as  also  the  facts  and  rights  of  the  party  ex- 
hibiting it  and  which  are  necessary  to  be  made  the  subject  of  cross- 


former."  Chicago,  M.  &  St.  P.  E.  Co\ 
V.  Third  Nat.  Bauk,  134  U.  S.  276, 
288,  10  Sup.  Ct.  550,  33  L.  ed.  900. 
See  also  American  Graphaphone  Co.  v. 
Smith,  26  App.  Cas.  (D.  C.)  563,  569. 
Jurisdiction  Dependent  on  Relief. 
When  affirmative  relief  is  sought  by  a 
cross-bill,  "the  relief  sought  must  be 
such  as  the  court  in  point  of  jurisdic- 
tion is  competent  to  administer,"  but 
if  it  be  filed  merely  as  a  mode  of  de- 
fense to  bring  into  the  cause  matters 
occurring  after  the  cause  is  at  issue, 
it  requires  no  equity  to  support  it. 
Thomas  v.  Thomas,  250  111.  351,  95 
N.  E.  345,  reversing  155  111.  App.  619; 
Morrison  v.  Morrison,  140  111.  560,  30 
N.  E.  768;  Tobey  v.  Foreman,  79  111. 
489. 

23.  EadcUffe  v.  Scruggs,  46  Ark. 
96;  Conger  v.  Cotton,  37  Ark.  286;  Sale 
t\  McLean,  29  Ark.  612;  Cockrell  v. 
Warner,  14  Ark.  345. 

24.  Brooks  v.  Laurent,  98  Fed.  647, 
39  C.  C.  A.  201;  Ames  Realty  Co.  v. 
Big  Indian  Min.  Co.,  146  Fed.  179. 

25.  Milwaukee  &  M.  E.  Co.  r.  Cham- 
berlain, 6  Wall.  (U.  S.)  748,  18  L.  ed. 
859;  Lilienthal  V.  McCormick,  117  Fed. 
89,  54  C.  C.  A.  475;  Ames  Eealty  Co. 
V.  Big  Indian  Min.  Co.,  146  Fed.  179; 
First  Nat.  Bank  of  Salem  i'.  Salem 
Capital  Flour  Mills  Co.,  31  Fed.  580. 

Vannerson  v.  Leverett,  31  Fed.  376, 
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is  discussed  in  Ames  Eealty  Co.  v.  Big 
Indian  Min.  Co.,  supra,  and  the  appar- 
ent conflict  between  that  case  and 
First  Nat.  Bank  of  Salem  V.  Salem 
Capital  Flour  Mills  Co.,  supra,  is  ex- 
plained. 

Into  such  cases  the  question  of  di- 
verse citizenship  does  not  enter,  and 
the  court  has  jurisdiction  though  all 
the  parties,  or  some,  are  citizens  of 
the  same  state  as  the  party  filing  the 
cross-bill.  Sehenck  v.  Peay,  21  Fed, 
Cas.  No.  12,450.  Compare,  however, 
Patton  r.  Marshall,  173  Fed.  350,  97 
C.  C.  A.  610,  in  which  it  is  said:  "If 
a  cross-bill  assumes  the  character  of 
an  original  bill,  it  will  be  dismissed 
if  wanting  in  the  element  of  diverse 
citizenship  which  will  be  necessary  to 
give  jurisdiction  to  the  circuit  court 
of  the  United  States.  Cross  v.  Del 
Valle,  1  Wall.  (U.  S.)  5,  17  L.  ed. 
515.  See  also  Delaware,  L.  &  N.  E.  Co. 
1-.  Jersey  City,  168  Fed.  128." 

When  the  relief  sought  by  the  cross- 
bill is  ancillar.y  to  that  sought  by  the 
original  bill,  the  citizenship  of  the 
parties  is  whollv  immaterial.  Ulmain 
V.  laeger's  Admr.,  155  Fed.  1011,  1018. 

26.  Sehenck  v.  Peay,  21  Fed.  Cas. 
No.   12,450. 

27.  A  discussion  of  this  matter  and 
the  cases  referring  thereto  will  be  found 
under  V,  F,  infra. 
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28.     United  States  v.  Reese,  166  Fed. 


litigation,  or  the  ground  upon  which  he  resists  the  claim  of  the  plain- 
tiff. "==« 

B.  Parties.  —  A  cross-bill  must  be  preferred  by  a  defendant  to 
the  original  bill,  against  the  plaintiff  in  the  same  suit,  or  against  other 
defendants  or  against  both,^^  such  bill  being  termed  a  cross-bill  ex  vi 

Designation  of  Party  in  Representa- 
tive Capacity.— Where  relief  is  asked, 
for  in  the  cross-bill  against  a  party  in 
several  capacities  and  the  cross-bill 
shows  "the  official  character  of  the 
suitor,  it  is  not  necessary  that  he 
should  be  styled  according  to  his  of- 
fice," and  the  court  may  consider  him 
"in  court  on  the  cross-bill  in  all  the 
capacities  in  which  he  is  related  to 
the  subject  of  litigation."  Haberman 
V.  Kaufer,  60  N.  J.  Eq.  271,  279,  47 
Atl.    48. 


34; 

If  the  cross-bill  be  otherwise  per- 
fect, it  is  not  invalidated  by  a  defec- 
tive title  (Lavis  v.  Consumers  Brew. 
Co.,  106  Fed.  435;  Russell  v.  Lamb,  83 
Iowa  558,  48  X.  W.  939);  nor  by  the 
fact  that  the  prayer  that  it  be  allowed 
as  a  cross-bill  be  omitted  (Nelson  v. 
Dunn,  15  Ala.  501). 

A  cross-bill  and  answer  should  be 
separate,  though  they  may  both  be  in 
the  same  cover.  Ritchie  V.  McMullen, 
79  Fed.  522,  25  C.  C.  A.  50;  United 
Cigarette  Mach.  Co.  v.  Wright,  132  Fed. 
195. 

"A  petition  by  way  of  cross-bill, 
which  makes  nobody  defendant,  which 
prays  for  no  process  and  under  which 
no  process  is  issued,  is  a  nullity." 
Washington,  etc.  R.  Co.  v.  Bradley,  10 
Wall.  (U.  S.)  299,  19  L.  ed.  894.  See 
also  Wright  r.  St.  Louis  S.  W.  R.  Co., 
175  Fed.  S45. 

Sufia.ciency  of  Pleading. — In  an  ac- 
tion to  quiet  title  the  complaint  al- 
leged that  judgment  in  ejectment  has 
been  recovered  by  plaintiff  against 
defendant,  and  that  plaintiff  had  been 
put  in  possession  under  a  writ  of  pos- 
session. Defendant  in  his  answer  de- 
nied the  execution  of  the  writ  and  filed 
a  cross-bill  alleging  possession  of  the 
land  in  question  and  other  adjoining 
land  and  that  defendant  had  been  re- 
moved from  the  land  adjoining  the 
property  in  question  by  the  officer,  who 
had  made  a  return  that  he  had  exe- 
cuted the  writ.  There  was  no  aver- 
ment in  the  cross-bill  that  the  officer 
in  executing  the  writ  did  not  in  fact 
place  plaintiff  in  possession  of  the 
land  in  controversy  nor  that  defend- 
ant had  paid  taxes  on  the  land.  The 
cross-bill  was  held  bad  on  demurrer  as 
there  was  no  allegation  that  the  officer 
did  not  in  fact  place  plaintiff  in  pos- 
session of  the  land  in  controversy  as, 
from  the  facts  alleged,  it  may  be  that 
the  marshal  executed  the  writ  by  plac- 
ing plaintiff  in  possession  of  the  whole 
tract.  Center  v.  Cady,  184  Fed.  605, 
106  C.  C.  A.  609. 


29.  U.  S.— Morgan's  L.  &  T.  R.  Co. 
V.  Texas  Cent.  R.,  137  U.  S.  171,  200, 
11  Sup.  Ct.  61,  34  L.  ed.  625;  The 
Dove,  91  U.  S.  3S1,  23  L.  ed.  354; 
United  States  v.  Reese,  166  Fed.  347. 
Fla.— Special  Tax  School  Dist.  No.  1 
V.  Smith,  61  Fla.  782,  54  So.  376.  Ga. 
Ray  V.  Home  &  Foreign  Invest.  Co., 
106  Ga.  492,  32  S.  E.  603;  McDougald 
I.  Dougherty,  14  Ga.  674.  N.  J.— Dore- 
mus  f.  Paterson,  70  N.  J.  Eq.  296,  62 
Atl.  3,  affirmed,  71  X.  J.  Eq.  789,  71 
Atl.  1134;  Krueger  V.  Ferry,  41  N.  J. 
Eq.  432,  5  Atl.  452. 

While  "a.  cross-bill  filed  against  a 
codefendant  must  rest  on  considerations 
of  equity,  a  different  and  more  liberal 
rule  applies  when  the  cross-bill  is  filed 
against  the  complainant."  Asbury 
Park  &  S.  G.  R.  Co.  v.  Township  Com. 
of  Xeptune  Twp.,  73  X.  J.  Eq.  323,  67 
Atl.   790. 

"It  is  correct  practice  for  one  de- 
fendant to  bring  to  the  attention  of  the 
court  by  a  cross-bill  any  rights  he 
may  have  against  a  codefendant  as 
weil  as  against  the  plaintiffs  growing 
out  of  the  subject-matter  of  the  suit." 
Forbes  v.  Thorpe  (Mass.),  95  X.  E. 
955,   960. 

Absence  of  Statutory  Provision  for 
Cross-Bill  Against  Plaintiff.  —  Even 
where  the  codes  expressly  provide  for 
cross-petitions  against  codefendants, 
cross-petitions  for  relief  against  the 
plaintiff  not  provided  for  in  the  codes, 
are  recognized  by  the  courts.  Arm- 
strong V.  Mayer,  69  Xeb.  187,  192, 
95  X.  W.  51,  citing  Radcliffe  f.  Scruggs, 
46  Ark.  96;   Russell  v.  Lamb,  82  Iowa 
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terminorum.^'^  "Whenever  it  is  brought  against  codefendants  in  a  suit, 
the  complainant  must  be  named  as  a    defendant    in    the    cross-bill.^^ 

There  is  some  conflict  as  to  the  right  to  bring  in  new  parties  by 
cross-bill,  which  is  discussed  in  a  subsequent    part    of   this    article."'' 

But  a  cross-bill  which  seeks  no  relief  against  the  complainant  not 
necessary  for  the  protection  of  his  rights  and  which  would  not  justify 
any  relief  against  him  will  not  be  allowed  to  stand.=*=^ 

C.  Stating  Cause  of  Action.  —  A  cross-bill  must  be  as  perfect  as 
any  other  bill,=*^  and  the  same  strictness  in  stating  the  grounds  relied 
on  is  required  when  affirmative  relief  is  sought,  as  is  required  of  the 
plaintiff  in  the  original  bill.^^ 

A  cause  of  action  for  which  a  defendant  could  not  maintain  an 
original  bill  cannot  as  a  general  rule  be  made  the  subject  of  a  cross- 
bill.^« 

D.  I^Iust  be  Germane  to  Original  Bill.  —  The  cross-bill  must  be 
confined  to  the  matter  stated  in  the  original  bill  or  be  germane  there- 


558,    48    N.    W.    939;    Cramer   v.    Clow, 
81  Iowa  255,  47  N.  W.  59. 

The  Kentucky  statute  defines  a  cross- 
petition  as  the  commencement  of  an 
action  by  a  defendant  against  a  co- 
defendant  or  a  person  not  a  party  to 
the  action  or  against  both,  or  by  a 
plamtif  against  a  coplaintif,  or  a  per- 
son not  a  party  to  .the  action,  or  against 
both.  Kev.  Civil  Code  (1906)  §96, 
subd.  3.  Under  this  section  it  is  held 
that  "a  defendant  may  have  a  cross- 
action  against  a  codefendant  alone, 
or  a  third  person  may  be  joined  with 
the  codefendant,  or  against  a  third  per- 
son alone,  but  he  cannot  have  a  cross- 
action  against  the  plaintiff  alone  or 
jointly  with  a  third  person."  Grimes 
V.  Grimes,  88  Ky.  20,  9  S.  W.  840. 

30.  U.  S.— Shields  v.  Barrow,  17 
How.  130,  15  L.  ed.  158;  Mercantile 
Trust  Co.  V.  Atlantic  &  P.  R.  Co.,  70 
Fed.  518.  Ala.— Continental  Life  Ins. 
Co.  V.  Webb,  54  Ala.  6S8,  Mich.— Grif- 
fin V.  Griffin,  112  Mich.  87,  70  N.  W. 
423.  W.  Va.— West  Virginia  O.  &  O. 
L.  Co.  V.  Vinal,  14  W.  Va.  637,  677, 
citing  Story's  Eq.  PI.,  §389. 

31.  West  Virginia  O.  &  O.  L.  Co. 
V.  Vinal,  14  W.  Va.  637,  678,  citing 
2  Barb.   Ch.  Pr.   127. 

32.  See  infra,  V,  V. 

33.  TJ.  S. — Ayres  v.  Carver,  17  How. 
591,  15  L.  ed.  179;  Stuart  v.  Hayden, 
72  Fed.  402,  18  C.  C.  A.  618,  36 
TJ.  S.  App.  462,  affirmed  in  169  U.  S. 
1,  18  Sup.  Ct.  274,  42  L.  ed.  639;  Mer- 
cantile  Trust   Co.   V.   Missouri,   etc.    K. 

Vol.  VI 


Co.,  41  Fed.  8.  Ala. — Tutwiler  v.  Dun- 
lap,  71  Ala.  126;  Andrews  r.  Hobson's 
Admr.,  23  Ala.  219.  Ky.— Crabtree  v. 
Banks,  1  Mete.  482.  N.  J.— Carpenter 
r.  Gray,  37  N.  .T.  Eq.  389.  Tenn.— Pol- 
lard V.  Wellford,  99  Tenn.  113,  42 
S.  W.  23. 

34.  U.  S.— Greenwalt  v.  Duncan,  16 
Fed.  35,  5  McCrary  132.  Ala.— Hooper 
V.  Armstrong,  69  Ala.  343.  Ark.— Trap- 
nail  V.  Burton,  24  Ark.  371.  III.— Me- 
Cagg  V.  Heacock,  42  111.  153.  N.  J. 
Borden  v.  Murphy,  3  Atl.  408. 

35.  Bessemer  I.  D.  Co.  v.  Woolley, 
32  Colo.  437,  76  Pac.  1053;  San  Juan, 
etc.  Min.  Co.  v.  Finch,  6  Colo.  214,  223; 
Parrott  v.  Crawford,  5  Ind.  Ter.  103, 
82  S.  W.  688  (mere  conclusions  are 
not  sufficient).  But  see  Nelson  v.  Dunn, 
15  Ala.  501,  that  such  bills  are  treated 
with  greater  indulgence  than  original 
bills. 

36.  Under  Feed  Stoker  Co.  v.  Ameri- 
can Stoker  Co.,  169  Fed.  891;  New 
York  &  N.  J.  Water  Co.  v.  North  Ar- 
lington  (N.  J.  Eq.),  75  Atl.  177. 

Limitation  of  Eule.— "Cases  arise 
where  a  cross-bill  may  be  allowed  to 
be  filed  after  answer  and  to  be  dis- 
posed of  before  the  original  bill  be- 
cause of  facts  arising  after  the  filing 
of  the  answer  which  entitles  defend- 
ant to  a  defense."  Under  Feed  Stoker 
Co.  V.  American  Stoker  Co.,  169  Fed. 
891,  citing  U.  S. — Banque  Franco- 
Egyptienne  r.  Brown,  24  Fed.  106. 
N.  Y.— Scott  V.  Grant,  10  Paige  485. 
I  Pa.— Randolph's  Bill,  66  Pa.  178. 
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to,"  but  the  filing  of  a  general  answer  is  a  waiver  of  the  objection  that 


37.     U.  S.— Cross  v.  DeValle,  1  Wall. 
1,   17  L.  ed.   515;   Ayres  v.   Carver,  17 
How.    591,    15    L.    ed.    179;    Springfield 
Mill.    Co.    V.    Barnard    Leas.    Mfg.    Co., 
81   Fed.   261,   26   C.   C.   A.   389;    Lovell 
V.  Latham  &  Co.,  186  Fed.  602;    Eandolph 
V.    Eobinson,    20   Fed.    Cas.   No.    11,561. 
Ala.— O'Neill    v.    Ferryman,     102     Ala. 
522,   14   So.   898;   Continental  Life   Ins. 
Co.   V.  Webb,  54  Ala.   688;   Andrews  v. 
Hobson's    Admr.,    23    Ala.    219.      Ariz. 
Mallory    v.    Globe-Boston    Copper    Min. 
Co.,   11   Ariz.   296,  94  Pac.   1116,   cross- 
bill   to    quiet    title    germane   in    action 
to    set     aside     conveyance     of     mining 
claims.    Ark.— Trapnall  v.  Hill,  31  Ark. 
345;    Pindall    V.    Trevor,    30    Ark.    249, 
Colo. — Crisman    v.    Heiderer,     5     Colo. 
589.      Fla.  — Special    School    Tax    Dist. 
No.    1    V.    Smith,    61    Fla.    782,    54    So, 
376.    Ga. — Johnson  v.  Stancliffi,  113  Ga. 
886,  39  S.  E.  296;  Ray  v.  Home  &  For- 
eign Invest.  Co.,  106  Ga.  492,  32  S.  E. 
603;   McDougald  v.  Dougherty,   14  Ga. 
674.      111. — Zollman     V.     Jackson,     etc. 
Bank,  238  111.   290,  87  N.  E.  297;   Pat- 
terson  V.   Northern   Trust   Co.,   231   111. 
22,    82    N.    E.    840,    121    Am.    St.    Rep. 
299;    Hurd  v.   Case,  32   111.   45,   83   Am. 
Dec.   253.      Ky. — May   v.    Armstrong,   3 
J.  J.  Marsh.  260.     Md.  — Canton  v.  Mc- 
Graw,  91  Md.  744,  47  Atl.  1030.     Mich. 
Root  r.  Root,  164  Mich.  638,  130  N.  W. 
194;    Hackley   i:   Mack,    60    Mich.    591, 
27  N.  W.  871.    Miss. — Stansel  v.  Hahn, 
96  Miss.  616,  50  So.  696.    Mo.— Mathia- 
son  V.  City  of  St.  Louis,  156  Mo.  196, 
56   S.  W.   890.     Neb.— Higgins  v.  Van- 
dever,  85  Neb.  89,  122  N.  W.  843.    N.  J. 
Doremus  f.  Paterson,  70  N.  J.  Eq.  296, 
62   Atl.   3;   Krueger  v.  Ferry,   41   N.   J. 
Eq.    432,    5    Atl.    452;      Carpenter     v. 
Gray,  37  N.  J.  Eq.  389.     N.  M.— Perea 
V.  Harrison,  7  N.  M.  666,  41  Pac.  529. 
Pa, — Sears   v.    Scranton   Trust    Co.,   228 
Pa.  126,  137,  77  Atl.  423.  Tenn.— Cohen 
V.  Woollard,  2  Tenn.  Ch.  686.    Vt.— Rut- 
land  V.   Paige,    24    Vt.    181.      W.    Va. 
Peters  v.  Case,  62  W.  Va.  33,  57  S.  E. 
733,    13    L.    R.    A.    (N.    S.)    408    (an- 
notated case) ;  Hansford  v.  Chesapeake 
Coal  Co.,  22  W.  Va.  70;  West  Virginia 
D.    &    O.   L.    Co.   v.   Vinal,   14   W.   Va. 
637,   677. 

A  claim  for  relief  that  is  foreign 
to  the  cause  of  action  cannot  be  set 
up.  Krueger  v.  Ferry,  41  N.  J.  Eq. 
432,  5  Atl.  452. 

"At  the  opening  of  every  text  book 

18 


upon  the  subject  or  reported  case,  it  is 
made  clear  that  a  cross-bill  must  be 
confined  to  the  subject-matter  of  the 
original  bill,  or  in  some  way  connected 
with  it  so  as  to  make  it  a  proper  sub- 
ject of  defense  thereto."  Allen  v. 
Fury,  53  N.  J.  Eq.  35,  30  Atl.  551. 

"While  such  a  bill  must  be  germane 
to  the  subject-matter  of  the  original 
bill,  it  is,  in  fact,  a  separate  and  dis- 
tinct suit  commenced  by  the  filing  of 
the  cross-bill."  Thomas  v.  Thomas,  250 
111.  354,  95  N.  E.  345;  Ballance  v. 
Underhill,  4  111.  453. 

Where  the  original  bill  did  not  pray 
for  an  accounting  but  was  to  secure 
the  peaceable  use  of  a  school  building, 
a  cross-bill  asserting  a  lien  on  the 
building  and  praying  for  an  accounting 
will  not  be  permitted.  Special  School 
Tax  Dist.  No.  1  v.  Smith,  61  Fla.  782, 
l54  So.  376. 

The  question  whether  a  "cross-bill" 
is  germane  to  the  original  bill  is  not 
jurisdictional,  and  an  error  in  decid- 
ing it  can  be  corrected  only  on  ap- 
peal. Ledbetter  v.  Mandell,  141  App. 
Div.    556,   126   N.   Y.    Supp.   497. 

Inequitable  Conduct  of  Complainant. 
In  Peters  v.  Case,  62  W.  Va.  33,  57  S.  E. 
733,  13  L.  R.  A.   (N.  S.)   408,  the  court 
said:   "Admitting  that  a  cross  bill,  or 
an    answer    praying    affirmative    relief, 
must  be  confined,  in  its  allegations  and 
prayer  for  relief,  to  the  subject-matter 
of  the  bill,   counsel  for  the   appellant, 
relying    upon    the    maxims,     'He     who 
comes    into    equity    must    do     so     with 
clean  hands*'  and  'He  who  seeks  equity 
must   do    equity,'   say   the   new   matter 
set   up  in  their   answer,   and  on  which 
the    decree    against    Peters    was    predi- 
cated,   comes    within    that    rule,    since 
it    shows    inequitable    conduct    on    the 
part  of  Peters,  such  in  character  as  to 
deny  to  him  the  aid  of  a  court  of  equity 
in  respect  to  the  subject-matter  of  his 
bill,  or  a  mutual  equity  due  from  him 
to  the  defendant  which  the  court  could 
properly  enforce  in   granting  relief  on 
his    bill.      The    principles    declared    by 
the  two   maxims  invoked   do   not   seem 
to  sustain  the  position  of  the  appellant. 
They   do   not   bear   on   the   question   of 
the   relation   between   the   subject-mat- 
ter of  the  bill  and  the  new  matter  set 
forth    in    the    answer.      They    have    no 
application    until    after    such    relation- 
ship   has    been    established.       Besides, 
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they  operate,  when  applicable,  to  de- 
feat the  plaintiff,  not  to  afford  relief 
to  the  defendant  on  his  cross  bill.  They 
simply  say  that  a  court  of  equity  will 
not  entertain  the  plaintiff,  unless  he 
comes  with  clean  hands.  Nor  grant 
his  prayer  unless  he  will  perform  what- 
ever duty  he  owes  to  the  defendant, 
respecting  the  matter  set  up  in  the 
bill.  They  are  defensive,  not  offen- 
sive. The  decree  in  favor  of  the  plain- 
tiff is  not  now  before  this  court.  There 
has  been  no  appeal  from  it.  So  far  as 
this  record  discloses,  it  stands  unre- 
versed and  unchallenged..  Hence  the 
time  for  insisting  upon  the  applica- 
tion of  said  maxims  seems  to  have 
passed." 

Infringement  of  Patent. — In  an  ac- 
tion under  §4915  of  the  Rev.  St.  (U.  S. 
Corp.  St.  1901,  p.  3992)  to  compel  the 
issuance  of  a  patent,  a  cross-bill  charg-  I 
ing  infringement  is  not  germane  to  the 
original  bill.  Kilbourn  v.  Hirner,  163 
Fed.  539.  But  see  Ide  v.  Ball  Engine 
Co.,  31  Fed.  901,  where  cross-bill  in  an 
action  for  infringement  was  permitted. 
"Only  where  a  defendant  has  a  cause 
of  action  affecting  the  subject-matter 
of  the  main  suit,  may  he  file  a  cross- 
petition;  .  .  .  wholly  distinct  and 
independent  transactions  cannot  be 
brought  into  an  action  by  cross-peti- 
tion." Culbertson  i'.  Salinger,  131 
Iowa  307,  314,  108  N.  W.  454.  See 
also  Mahaska  Bank  v.  Christ,  82  Iowa 
56,   47   N.   W.   886. 

Cross-Bill  for  Divorce  on  Bill  Pray- 
ing for  Injunction.  —  In  an  action 
brought  by  a  husband  against  his  wife 
to  enjoin  her  from  engaging  in  busi- 
ness in  competition  with  him,  it  was 
held  permissible  for  the  wife  to  file  a 
cross-bill  for  divorce  in  which  she 
charged  extreme  cruelty,  and  that  such 
matter  set  up  in  the  cross-bill  was  ger- 
mane to  the  bill.  Root  v.  Root,  164 
Mich.  638,  130  N.  W.  194. 

Cross-Bill  in  Divorce  Action. — When 
the  original  bill  asks  for  a  divorce, 
it  is  permissible  for  a  defendant  to  file 
a  cross-bill  praying  for  such  relief  in 
favor  of  defendant.  Slocum  v.  Slocum, 
86  Ark.  469,  111  S.  W.  806;  Von  Ber- 
nuth  V.  Von  Bernuth,  76  N.  J.  Eq. 
487,  74  Atl.  700;  Arrowsmith  r.  Arrow- 
smith  (N.  J.  Eq.),  71  Atl.  702;  Costcll 
V.  Costell,  69  N.  J.  Eq.  21 S,  60  Atl. 
49.     See  also  the  title  "Divorce." 

In  Delaware  since  the  Act  of  March 
29,  1907,  (§13)  where  a  divorce  is  ap- 
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plied  for  on  the  ground  of  adultery,  no 
cross-bill  can  be  filed.  Banks  v.  Banks, 
6  Penne.   (Del.)  442,  67  Atl.  853. 

In  Ohio,  the  statute  provides  "when 
the  wife  files  her  petition  for  divorce 
or  alimony,  the  husband  may  file  a 
cross-petition  for  divorce,  upon  either 
cause  hereinbefore  mentioned.  The 
wife  may  file  her  petition  for  alimony 
alone,  or,  if  a  petition  for  a  divorce 
has  been  filed  by  the  husband,  she  may 
file  a  cross-petition  for  alimony,  with 
or  without  a  prayer  for  the  dissolu- 
tion of  the  marriage  contract."  Ohio 
Gen.  Code   (1910)    §11,997. 

Accounting. — In  an  action  to  restrain 
the  repeal  of  an  ordinance  granting  to 
a  street  railway  company  the  right  to 
locate  tracks  and  for  their  removal,  a 
defendant  may  by  cross-bill  demand  an 
accounting  for  compensation  provided 
for  by  such  ordinance.  Asbury  Park 
&  S.  G.  R.  Co.  V.  Township  Com.  of 
Neptune  Twp.,  73  N.  J.  Eq.  323,  67 
Atl.   790. 

Eights  of  Junior  Mortgagee. — ^It  hag 
been  held  that  a  junior  mortgagee  can- 
not, by  cross-bill,  seek  to  foreclose  his 
own  mortgage  as  against  a  prior  mort- 
gagee, it  being  a  distinct  and  independ- 
ent cause  of  action.  Newton  v.  Gage, 
155  Fed.  598,  610. 

Removal  of  Obstructions.— "A  de- 
fendant who  has  obstructed  a  private 
road  on  his  premises  to  the  use  of 
which  plaintiff  was  entitled  and  for  the 
vindication  of  his  right  to  which  the 
plaintiff  seeks  an  injunction,  cannot, 
as  a  matter  of  affirmative  relief,  as 
upon  a  cross-bill,  have  a  decree  against 
the  plaintiff  compelling  him  to  remove 
obstructions  which  he  has  placed  in 
another  portion  of  the  same  road  on 
his  premises,  which  the  defendant 
claims  the  right  to  use."  Peters  v. 
Case,  62  W.  Va.  33,  57  S.  E.  733. 

Rule  Similar  In  Chancery  and  Under 
the  Code. — "We  see  no  reason  to  doubt 
that  the  matters  set  up  in  the  cross 
petition  must  be  germane  to  the  orig- 
inal suit  under  the  Code,  quite  as 
much  as  under  the  chancery  practice. 
This  has  been  assumed  generally,  with- 
out much  discussion.  .  .  .  The 
only  relaxation  of  the  rule  that  there 
cannot  be  two  original  bills  in  one 
cause,  so  far  as  we  know,  has  been 
with  respect  to  cross  bills  between  co- 
defendants  to  foreclose  second  mort- 
gages or  other  junior  liens.  The  prac- 
tice   of    filing    cross   petitions    for    this 
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the  cross-bill  is  not  germane  to  the  subject-matter  of  the  original  bill."^ 
E.  Pleading  New  Matter.  —  1.  When  Permissible. — A  defend- 
ant, by  cross-bill,  can  introduce  only  such  new  facts  as  are  necessary 
for  the  court  to  have  before  it  in  order  to  do  complete  justice  with 
respect  to  the  matters  set  up  in  the  original  bill.^^ 


purpose  has  always  obtained  here  and 
has  been  recognized  repeatedly,  al- 
though not  allowed  in  strictness  under 
the  old  practice.  But  in  such  eases 
the  cross  petition  is  in  substance  ger- 
mane to  the  original  controversy.  The 
subject-matter  thereof  is  the  determina- 
tion of  the  priorities  of  liens,  the  as- 
certainment of  the  amounts  thereof, 
and  the  subjection  of  the  property  to 
plaintiff's  claim.  The  defendants  who 
hold  subsequent  liens  are  given  com- 
plete relief,  as  against  their  co-defend- 
ants, along  these  same  lines.  That 
this  practice  has  not  impaired  the  gen- 
eral rule  is  made  clear  by  the  refusal 
of  the  courts  to  allow  controversies 
over  the  title,  claims  for  partition,  and 
the  like,  to  be  tried  in  suits  for  fore- 
closure. Shellenbarger  v.  Biser,  5  Neb. 
195;  Hurley  v.  Cox,  9  Neb.  230,  2 
N.  "W.  705.  We  think  therefore,  that 
a  cross  petition  is  not  maintainable 
for  purposes  of  affirmative  relief  as 
a  cross  suit  beyond  the  requirements 
of  a  complete  adjudication  upon  the 
subject-matter  of  the  original  suit." 
Armstrong  r.  Mayer,  69  Neb.  187,  198, 
95  N.  W.  51. 

Matter  Not  Within  Original  Defense. 
Matter  which  could  not  have  been 
pleaded  by  an  original  defendant  had 
he  desired  to  do  so,  cannot  be  made 
the  subject  of  a  cross-complaint  by  a 
new  party  to  the  action.  Curran  f.  St. 
Charles  Car  Co.,  32  Fed.  835.  See  the 
title    "Cross-Complaint." 

38.  111.— Acklev  v.  Croueher,  203 
111.  530,  68  N.  E.  86.  Mo.— Boland 
V.  Eoss,  120  Mo.  208,  25  S.  W.  524.  Pa. 
Sears  v.  Scranton  Trust  Co.,  228  Pa. 
126,  137,  77  N.  E.  423. 

If  the  cause  of  action  set  forth  in 
the  cross-bill  arose  by  the  filing  of  the 
bill,  and  is  germane  to  it,  or  if  it  ex- 
isted before,  and  the  bill  uncovers 
facts  transpiring  before  it  was  brought, 
and  discovers  equitable  rights  to  the 
defendants,  they  may  ask  relief  from 
those  facts  by  cross-bills  and  need  not 
bring  a  separate  action.  Carlton  f. 
Southern  Mut.  Ins.  Co.,  72  Ga.  371, 
393. 


39.  Ala. — Continental  Life  Ins.  Co. 
V.  Webb,  .54  Ala.  688;  Nelson  v.  Dunn, 
15  Ala.  501.  Ark. — Pindall  v.  Trevor, 
30  Ark.  249.  Fla.— Special  School  Tax 
Dist.  r.  Smith,  61  Fla.  782,  54  So. 
376;  Price  r.  Stratton,  45  Fla.  535,  33 
So.  644.  Ga.  — Latimer  v.  Irish-Amer- 
ican Bank,  119  Ga.  887,  47  S.  E.  322. 
m.— Thomas  r.  Thomas,  250  111.  354, 
95  N.  E.  345;  Patterson  v.  Northern 
Trust  Co.,  231  111.  22,  82  N.  E.  840; 
Morrison  v.  Morrison,  140  111.  560,  30 
N.  E.  768.  Ky. — May  v.  Armstrong, 
3  .1.  J.  Marsh.  260,  20  Am.  Dec.  137. 
Mich.— Hackley  v.  Mack,  60  Mich.  591, 
27  N.  W.  871;  Andrews  v.  Kibbee,  12 
Mich.  94,  83  Am.  Dec.  766.  Miss. 
District  Grand  Lodge,  I.  O.  O.  F.  v. 
Leonard.  92  Miss.  777,  46  So.  532;  Gil- 
ner  r.  Felhour,  45  Miss.  627.  Neb. 
Higgins  r.  Vapdeveer,  85  Neb.  89,  122 
N.  W.  843.  N.  J.— Doremus  r.  Pater- 
son,  70  N.  J.  Eq.  296,  62  Atl.  3,  af- 
firmed, 71  X.  J.  Eq.  789,  71  Atl.  1134; 
Krueger  v.  Ferry,  41  N.  .1.  Eq.  432, 
5  Atl.  452.  Tenn.— Hildebrand  v. 
Eeasley,  7  Heisk.  121. 

A  cross-bill  "praying  affirmative  re- 
lief must  be  confined  to  matters  stated 
in  the  original  bill  and  cannot  intro- 
duce new  and  distinct  matters  not  em- 
braced therein."  Peters  v.  Case,  62 
W.  Va.  33,  57  S.  E.  733. 

"The  new  issues  which  a  defendant 
may  introduce  by  cross  bill  are  limited 
to  such  as  it  is  necessary  for  the  court 
to  have  before  it  in  deciding  the  ques- 
tions raised  in  the  original  suit  in 
order  to  do  complete  justice  to  all 
parties  with  respect  to  the  cause  of 
action  on  which  the  plaintiff  bases  his 
claim  for  relief."  Armstrong  v.  Mayer, 
69  Neb.  187,  195,  95  N.  W.  51.  See 
also  U.  S.— Cross  v.  De  Valle,  1  Wall. 
1,  17  L.  ed.  515.  Conn. — Eowan  v. 
Sharp's  Rifle  Mfg.  Co.,  33  Conn.  1.  Ga. 
Brownlee  v.  Warmack,  90  Ga.  775,  17 
S.  E.  102.  Mo. — Mathiason  v.  City  of 
St.  Louis,  156  Mo.  196,  56  S.  W.  890. 
N.  J. — Ferry  v.  Krueger,  43  N.  J.  Eq. 
295,  14  Atl."^  811;  Krueger  v.  Ferry,  41 
N.  J.   Eq.  432,  5  Atl.  452. 

Setting  Up  New  Facts. — "The    new 
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2.  Setting  Up  Strange  Issues.  —  New  matter  not  embraced  in  the 
original  bill,*°  and  which  virtually  introduces  an  independent  action 
and  asks  for  totally  different  relief,  though  growing  out  of  the  same 
transaction  cannot  be  set  up  by  cross-bill/^ 

If  a  defendant  attempts  by  cross-bill,  to  engraft  on  the  litigation 
introduced  by  complainant's  bill,  questions  not  necessary  to  the  proper 
determination  of  complainant's  right  to  relief,  the  cross-bill  will  be 
dismissed.*^ 

F.  Bringing  in  New  Parties.  —  There  is  to  some  extent  a  conflict 
of  authority  as  to  the  right  to  bring  in  new   parties   by   cross-bill.*^ 


facts  which  it  is  proper  for  a  defend- 
ant to  introduce  into  a  pending  litiga- 
tion, by  means  of  a  cross-bill,  are  such, 
and  such  only,  as  it  is  necessary  for 
the  court  to  have  before  it  in  deciding 
the  questions  raised  in  the  original 
suit,  to  enable  it  to  do  full  and  com- 
plete justice  to  all  the  parties  before 
it  in  respect  to  the  cause  of  action  on 
which  the  complainant  rests  his  right 
to  aid  or  relief.  If  a  defendant,  in 
filing  a  cross-bill,  attempts  to  go  be- 
yond this,  and  to  introduce  new  and 
distinct  matter,  not  essential  to  the 
proper  determination  of  the  matter  put 
in  litigation  by  the  original  bill,  al- 
though he  may  show  a  perfect  case 
against  either  the  complainant,  or  one 
or  more  of  his  codefendants,  his  plead- 
ing will  not  be  a  cross-bill,  but  an 
original  bill."  Krueger  v.  Ferry,  41 
N.  J.   Eq.   432,  5   Atl.   452. 

40.  Ayres  v.  Carver,  17  How.  (U.  S.) 
591,  15  L.  ed.  179;  Hogg  v.  Hoag,  107 
Fed.  807,  afftrnled,  154  Fed.  1003,  83 
C.  C,  A.  677;  Culbertson  v.  Salinger,  131 
Iowa  307,  108  N.  W.  454;  Mahaska 
Bank  V.  Christ,  82  Iowa  56,  47  N.  W. 
886. 

Under  a  bill  to  obtain  the  appoint- 
ment of  a  trustee  in  place  of  a  de- 
ceased trustee,  a  cross-bill  will  be  en- 
tertained on  behalf  of  the  beneficiaries 
of  the  trust  "for  the  purpose  of  en- 
forcing the  rights  of  the  parties  to  the 
trust  fund."  In  such  case  a  relief  in 
the  way  of  an  accounting  may  be  had 
and  the  beneficiaries  may  also  resort 
thereto  for  the  purpose  of  compelling 
restitution  from  the  representatives  of 
the  deecased  trustee  or  others  con- 
nected with  the  trust,  and  to  ask  that 
the  fund  be  administered  in  its  in- 
tegrity. Hogg  V.  Hoag,  107  Fed.  807, 
affirmed,  154  Fed.  1003,  '83  C.  C.  A. 
677. 
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Bringing  in  New  Interests. — A  cross- 
bill which  brings  into  the  controversy 
new  parties  with  distinct  interests  can- 
not be  maintained.  Cecil  v.  Karnes,  61 
W.  Va.  543,  56  S.  E.  885. 

41.  Nashville  &  C.  E.  Co.  v.  United 
States,  101  U.  S.  639,  25  L.  ed.  1074; 
Patton  V.  Marshall,  173  Fed.  350,  97 
C.  C.  A.  610;  Thruston  V.  Big  Stone 
Gap  Imp.  Co.,  86  Fed.  484;  Fidelity 
Trust  &  Safety  Vault  Co.  v.  Mobile 
St.  R.  Co.,  53  Fed.  850;  Johnson  R. 
Signal  Co.  v.  Union  Switch  &  Signal 
Co.,  43  Fed.  331;   Doremus  V.  Paterson, 

70  N.   J.    Eq.   296,   62   Atl.   3,   affirmed, 

71  N.  J.  Eq.  789,  71  Atl.  1134;  Krueger 
V.  Ferry,  41  N.  J.  Eq.  432,  5  Atl.  452. 

42.  U.  S.— Cross  v.  De  Valle,  1  Wall. 
1,  17  L.  ed.  515;  Ayres  v.  Carver,  17 
How.  591,  15  L.  ed.  179;  Lovell  v. 
Latham  &  Co.,  186  Fed.  602;  Randolph 
V.  Robinson,  20  Fed.  Cas.  No.  11,561. 
Ala. — Continental  Life  Ins.  Co.  v. 
Webb,  54  Ala.  688;  Andrews  v.  Hob- 
son's  Admr.,  23  Ala.  219.  Ga.— Ray 
V.  Home  &  Foreign  Invest.  Co.,  106 
Ga.  492,  32  S.  E.  603;  McDougald  V. 
Dougherty,  14  Ga.  674.  Ky. — May  v. 
Armstrong,  3  J.  J.  Marsh.  260.  Mich. 
Root  V.  Root,  164  Mich.  638,  130  N.  W. 
194;  Hackley  v.  Mack,  60  Mich.  591, 
27  N.  W.  871.  N.  J. — Doremus  V.  Pater- 
son, 70  N.  J.  Eq.  296,  62  Atl.  3,  af- 
firmed, 71  N.  J.  Eq.  789,  71  Atl.  1134; 
Krueger  v.  Ferry,  41  N.  J.  Eq.  432,  5 
Atl.  452;  Carpenter  v.  Gray,  37  N.  J. 
Eq.  389.  Vt.— Rutland  v.  Paige,  24 
Vt.  181.  W.  Va.— Hansford  v.  Chesa- 
peake Coal  Co.,  22  W.  Va.  70;  West 
Virginia  O.  &  O.  L.  Co.  v.  Vinal,  14 
W.  Va.  637,  677. 

43.  Sears  v.  Scranton  Trust  Co.,  228 
Pa.   126,  137,   77   Atl.  423. 

"Whether  under  any  circumstances, 
it  is  admissible  to  bring  in  a  new 
party  by  cross  bill,  is  possibly  an  un- 
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It  is  held  that  if  the  cross-bill  be  filed  merely  as  a  defense  to  the 
original  bill,  persons  not  parties  to  the  original  bill  cannot  be  made 
parties  to  the  cross-bill,  but  if  affirmative  relief  be  sought  and  it 
appears  that  persons  not  parties  to  the  original  suit  are  necessary 
parties  for  that  purpose,  such  persons  may  be  brought  in  as  parties 
by  the  cross-bill.'**    Courts  taking  the  other  view,  hold  that  new  parties 


settled  question,  though  Mr.  Justice 
Curtis,  in  Shields  v.  Barrow,  17  How. 
145,  expressed  a  very  decided  opinion 
that  such  practice  was  unlvuown  and 
indefensible.  Whether  that  point  was 
authoritatively  decided  in  that  ease  is 
debatable,  and  there  are  reputable 
authorities  which  take  a  contrary 
view."  Toler  v.  East  Tennessee,  V. 
&  G.  E.  Co.,  67  Fed.  168,  173. 

Trend  of  Authority. — ''It  may  be 
doubted  if  the  practice  of  bringing  in 
new  parties  by  a  cross  bill  is  not  an 
innovation.  The  origin  and  purpose 
of  cross  bills  indicate  it,  and  until  a 
comparatively  recent  date  the  practice 
"was  not  usual,  if  it  was  permitted  un- 
der any  circumstances.  Metford,  Cooper 
and  other  early  writers  are  silent  upon 
the  subject,  except  as  they  imply  that 
it  is  not  permissible  by  stating  that 
the  cross  bill  is  designed  to  afford 
complete  relief  to  the  parties  to  the 
original  bill.  Most  of  the  text  writers 
pass  without  mention,  the  subject  of 
bringing  in  new  parties  by  cross  bill, 
considering  the  more  recent 
cases  reinforced  by  statutes  and  codes, 
the  trend  is  toward  the  practice;  and 
the  statement  that  'the  undou]Dted 
weight  of  authority  is  to  the  effect 
that  if  a  cross  bill  is  brought  for  relief 
as  well  as  for  defense,  and  shows  that 
persons  not  parties  to  the  original  bill 
are  necessary  parties  to  the  cross  bill, 
they  may  properly  be  made  such,'  is 
probably  true."  Griffin  v.  Griffin,  112 
Mich.  87,  70  ]Sr.  W.  423. 

44.  U.  S. — Ulman  v.  laeger's  Admr., 
155  Fed.  1011,  1017  (construing  West 
Virginia  practice) ;  Mercantile  Trust 
Co.  V.  Atlantic  &  Pac.  R.  Co.,  70  Fed. 
518;  McComb  V.  Chicago,  St.  L.  & 
N.  O.  E.  Co.,  7  Fed.  426;  Brandon  Mfg. 
Co.  V.  Prime,  14  Blatch.  371,  4  Fed. 
Cas.  No.  1,810.  Colo.— Allen  v.  Tritch, 
5  Colo.  222.  Fla.— Indian  Eiver  Mfg. 
Co.  V.  Wooten,  48  Fla.  271,  37  So.  731; 
Price  V.  Stratton,  45  Fla.  535,  33  So. 
644.  HI.— Higgins  v.  Curtiss,  82  111. 
28;  Hurd  f.  Case,  32  111.  45,  83  Am. 
Dec.   249;   Jones   v.   Smith,   14  111.   229. 


N.  Y.— Underhill  v.  Van  Cortlandt,  2 
Johns.  Ch.  339.  Pa. — Sears  v.  Scranton 
Trust  Co.,  228  Pa.  126,  137,  77  Atl. 
423;  Kerin  v.  Mercantile  Trust  Co.,  226 
Pa.  557,  75  Atl.  843.  Tenn.— Pollard  v. 
Wellford,  99  Tenn.  113,  42  S.  W.  23; 
Hildcbrand  f.  Beasley,  7  Heisk.  121. 
Compare  Cobb  v.  Baxter,  1  Tenn.  Ch. 
405,  which  follows  Shields  v.  Barrow, 
infra.  W.  Va. — Martin  v.  Kester,  46 
W.  Va.  438,  33  S.  E.  238;  Kanawha 
Lodge  r.  Swann,  37  W.  Va.  176,  16 
S.  E.  463,  distinguishing  McMullen  v. 
Egan,  21  W.  Va.  250,  and  West  Vir- 
ginia O.  &  O.  L.  Co.  V.  Vinal,  14  W. 
Va.  637. 

See  also  the  following  eases  where 
new  parties  were  permitted  to  come 
in  by  cross-bill:  Ala. — Coster's  Exrs. 
V.  Bank  of  Georgia,  24  Ala.  37.  Ga. 
McMillan  v.  Toombs,  74  Ga.  535.  Hi. 
Scott  t:  Milliken,  60  111.  108.  la. 
Bunce  V.  Bunce,  59  Iowa  533,  13  N.  W. 
705.  Ky. — Loughridge  f.  Cawood,  97 
Ky.  533,  31  S.  W.  125;  Sharp  v.  Pike's 
Admr.,  5  B.  Mon.  155:  N.  Y.— Whit- 
beck  V.  Edgar,  2  Barb.  Ch.  106;  Brown 
V.  Story,  2  Paige  594.  Ohio, — Eesor 
v.  McKenzie,  2  Disney  210.  Va. — Bris- 
coe V.  Ashby,  24  Gratt.  454. 

Compare  Shields  v.  Barrow,  17  How. 
(U.  S.)  130,  15  L.  ed.  158,  of  which 
case  Judge  Wheeler,  in  Brandon  Mfg. 
Co.  V.  Prime,  supra,  said:  "Opposed  to 
all  this,  there  is  the  remark  of  Mr. 
Justice  Curtis,  in  Shields  v.  Barrow,  17 
How.  (58  U.  S.)  130,  and  the  reasons 
given  by  him  in  support  of  it,  to  the 
effect,  that  new  parties  cannot,  in  any 
case,  properly  be  added  by  cross-bill, 
without  citing  any  authority  for  it,  and 
books  and  cases  that  have  followed 
that  remark  without  citing  any  other 
authority.  That  precise  question  was 
not  involved  in  that  case,  but  the  mere 
dictum  of  such  a  judge  of  such  a  court 
would  ordinarily  be  followed,  especial- 
ly by  lower  courts.  An  examination 
of  his  reasoning  shows,  that  he  made 
the  suggestion  without  much  examina- 
tion, probably,  and  his  reasoning  does 
not  cover  the  whole  ground  as  to  all 
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classes  of  cases.  The  modes  of  pro- 
cedure he  suggests  would  probably  be 
ample  in  all  cases  of  cross-bills  brought 
for  discovery  in  aid  of  a  defense  mere- 
ly to  the  original  bill,  but  not  in  cases 
of  those  brought  for  relief  as  well  as 
defence,  where  new  parties  would  be 
necessary   to  the  relief  sought." 

Judge  "Wellborn,  in  Newton  v.  Gage, 
155  Fed.  598,  611,  discusses  both  Shields 
r.  Barrow  and  Brandon  Mfg.  Co.  v. 
Prime,  supra,  and  concludes:  "This  brief 
summary  of  the  facts  shows  clearly 
that,  Justice  Curtis'  declaration,  that 
'new  parties  cannot  be  introduced  into 
a  cause  by  a  cross-bill'  was  not  'mere 
dictum,'  but  a  direct  ruling  upon  one 
of  the  controlling  issues  of  the  case." 

Pollard  r.  Wellford,  99  Tenn.  113, 
42  S.  W.  23,  approves  the  ruling  in 
Hilderbrand  v.  Beasley,  supra,  but  lim- 
its the  application  thereof,  the  court 
saying:  "The  Chancellor  being  of  opin- 
ion that  said  Continental  National 
Bank,  not  being  a  party  to  the  original 
cause,  and  not  being  connected  with 
any  litigation  between  the  parties  to 
this  cause,  ordered  this  cross  bill  to 
be  stricken  from  the  files.  In  this  we 
think  there  was  no  error.  We  do  not 
sustain  the  action  of  the  Chancellor 
upon  the  ground  that  a  new  party  may 
not  be  brought  into  a  lawsuit  by  cross 
bill.  The  cross  bill  in  this  case  was 
formal,  and  not  a  mere  answer  filed  as 
a  cross  bill  under  the  statute.  We  ap- 
prove the  rule  laid  down  by  Judge 
McFarland  in  Hilderbrand  V.  Beasley, 
7  Heis.  121.  Said  that  eminent  Judge: 
'The  elementary  authorities  hold  that 
a  cross  bill  must  be  confined  to  mat- 
ters growing  out  of  the  original  bill, 
and,  according  to  some  authorities,  new 
parties  cannot  be  introduced  into  a 
case  by  cross  bill.  See  2  Dan.  Ch. 
Prac,  citing  17  How.  145.  But,  under 
our  practice,  we  should  not  be  inclined 
to  carry  the  doctrine  so  far 
It  is  the  policy  of  the  law  to  prevent 
a  multiplicity  of  suits,  and,  upon  the 
facts  stated  in  the  cross  bill,  the  relief 
to  which  the  complainant  may  be  en- 
titled herein  could  not  be  fully  given 
without  making  Fort  a  party.'  See, 
also  Gibson's  Suits  in  Chancery,  Sec. 
662.  It  is  true  that  in  an  answer  filed 
as  a  cross  bill,  under  the  statute,  new 
parties  cannot  be  brought  before  the 
Court.  9  Heis.,  754;  3  Tenn.  Ch.,  356; 
2  Bax.  446.  In  this  case,  however, 
we    find    that    the    question    sought    to 
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be  made  by  the  Union  &  Planters' 
Bank  had  no  material  connection  with 
any  litigation  between  the  parties  to 
this  cause,  and  the  action  of  the  Chan- 
cellor was   correct." 

In  New  Jersey  there  is  some  con- 
flict as  to  whether  new  parties  can  be 
brought  in  by  cross-bill.  Kichman  v. 
Donnell,  53  N.  J.  i^q.  32,  30  Atl.  533, 
states  the  rule  that,  new  matter  by 
way  of  defense,  which  requires  the 
introduction  of  new  parties,  cannot  be 
set  up  by  cross-bill,  while  in  Haber- 
man  r.  Kaufer,  60  N.  J.  Eq.  271,  47 
Atl.  48,  and  Green  r.  Stone,  54  N.  J. 
Eq.  387,  34  Atl.  1099,  in  which  other 
local  cases  are  cited,  the  rule  stated 
is  that  where  it  is  necessary  to  bring 
in  new  parties  to  a  cross-bill,  in 
order  to  grant  affirmative  relief  in  aid 
of  a  defense  it  may  be  done. 

New  parties  not  essential  to  the  case 
set  out  in  the  bill  of  complaint,  can- 
not be  brought  in  by  cross-bill.  Forbes 
V.  Thorpe   (Mass.),  95  N.  E.  955. 

"The  later  cases  draw  a  very  just 
and  proper  distinction  between  a  cross- 
bill merely  defensive  in  its  character 
and  one  which  seeks  affirmative  relief. 
In  the  former  no  new  parties  can  be 
introduced;  in  the  latter,  they  may, 
if  the  ends  of  justice  so  require." 
Kanawha  Lodge  v.  Swann,  37  W.  Va. 
176,   16   S.   E.   462. 

Pennsylvania. — In  Sears  v.  Scranton 
Trust  Co.,  228  Pa.  126,  137,  77  Atl. 
423,  the  court  referring  to  the  rule 
above  stated,  said:  "We  find  no  dis- 
cussion upon  this  point  in  our  cases, 
but  equity  rule  No.  40  assumes  that 
new  parties  may  be  added  by  cross 
bill,  and  expressly  provides  how  serv- 
ice shall  be  made  upon  parties  so 
brought  into  a  suit;  and  in  Given  v. 
Sands,  216  Pa.  463,  66  Atl.  70,  a  new 
party  was  so  introduced." 

Virginia  and  West  Virginia,  —  In 
West  Virginia  the  practice  of  bring- 
ing in  new  parties  by  cross-bill  is 
recognized  and  is  sustained  by  the  case 
of  Kanawha  Lodge  r.  Swann,  37  W. 
Va.  176,  16  S.  E.  462.  On  the  con- 
trary in  Virginia,  Derbyshire  r.  Jones, 
94  Va.  140,  26  S.  E.  416,  "would  seem 
to  hold  the  opposite  view,  though  not 
decisive."  ITlman  V.  laeger's  Admr., 
155  Fed.  1011. 

Absence  of  Statute. — "In  several 
jurisdictions  where  there  are  no  pro- 
visions on  this  subject  in  the  codes, 
the  equity  practice  which  allows  affirm- 
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cannot  be  introduced  into  a  case    by    cross-bill    for    any    purpose."' 

G.     Filing  by  Intervenok.  —  A  cross-bill  cannot  be  filed  by  one 

not  a  party  to  the  action,*'^  and  an  application  for  permission  to  inter- 


ative  relief  upon  cross-bill  has  been 
adopted  even  to  the  extent  of  allowing 
new  parties  to  be  brought  in."  Arm- 
strong V.  Mayer,  69  Neb.  187,  192,  95 
N.  W.  51;  citing  Killian  r.  Andrews, 
130  Ind.  579,  30  N.  E.  700;  Hopkins  v. 
Gilman,  47   Wis.   581,  3   N.   W.   382. 

45.  U.  S.— Patton  V.  Marshall,  173 
Fed.  350,  97  C.  C.  A.  610,  26  L.  E.  A. 
(N.  S.)  127;  Newton  v.  Gage,  155  Fed. 
598;  Adelbert  College,  etc.  v.  Toledo 
W.  &  W.  E.  Co.,  47  Fed.  836,  '846; 
Randolph  v.  Eobinson,  20  Fed.  Cas.  No. 
11,561.  Miss. — Wright  v.  Frank,  61 
Miss.  32;  Shaw  v.  Millsaps,  50  Miss. 
380;  Bishop  V.  Miller,  48  Miss.  364. 
N.  M. — Perea  v.  Harrison,  7  N.  M.  660, 
41  Pac.  529.  Va.— Derbyshire  V.  Jones, 
94  Va.  140,  26  S.  E.  416,  citing  Shields 
V.  Barrow,  17  How.  (U.  S.)  130,  15 
L.  ed.  158;  McMullen  v.  Eagan,  21  W. 
Va.  250,  and  West  Virginia  O.  &  O. 
L.  Co.  V.  Vinal,  14  W.  Va.  637,  as  sup- 
porting this  view,  but  holding  that 
new  parties  might  possibly  be  brought 
in  when  necessary  to  a  complete  de- 
fense or  settlement  of  the  controversy. 

The  introduction  of  new  parties  as- 
serting rights  in  conflict  with  those  as- 
serted in  the  original  bill  will  not  be 
permitted.  Continental  Life  Ins.  Co. 
V.  Webb,  54  Ala.  688. 

In  Mississippi  it  is  held  that  though 
the  statute  permitted  a  defendant  to 
have  his  answer  considered  as  a  cross- 
bill without  service  of  process  on  the 
defendants  therein  "unless  new  par- 
ties be  introduced,"  that  clause  refers 
only  to  defendants  in  the  original  bill 
who  are  parties  to  the  cross-bill.  Lad- 
ner  v.  Ogden,  31  Miss.  332. 

In  Tennessee  when  the  cross-bill 
discloses  no  ground  for  relief  as  against 
the  original  complainant,  new  parties 
cannot  be  brought  in  by  the  cross-bill, 
and  referring  to  the  rule  in  that  state 
the  chancellor  said:  "In  Cobb  v.  Bax- 
ter, 1  Tenn.  Ch.  405,  I  held  that  it 
was  good  ground  of  demurrer  to  a 
cross-bill  that  it  undertakes  to  bring  in 
as  defendants  new  parties  who  are 
neither  complainants  nor  defendants  to 
the  original  bill.  That  opinion  was  fol- 
lowed by  a  note  to  the  effect  that,  in 
Hildebrand  r.  Beasley,  7  Heisk.  121, 
our  Supreme  Court  had  intimated  that 


under  our  practice  the  doctrine  would 
not  be  carried  so  far.  Afterwards, 
however,  at  the  December  term,  1873, 
that  court,  in  the  case  of  Odom  V. 
Owen,  2  Baxt.  446,  s.  c,  1  Tenn.  Leg. 
Eep.  83,  held  that  under  the  Code,  sec. 
4323,  which  allows  a  defendant  to  file 
his  answer  as  a  cross-bill,  a  new 
party  could  not  be  brought  in  in  that 
mode;  'the  statute  contemplating,'  say 
the  court,  'that  as  the  matter  of  the 
cross-bill  should  be  in  the  answer  to 
the  original  bill,  its  allegations  as  a 
cross-bill  should  be  against  the  parties 
to  the  original  bill  to  which  it  is  an 
answer.'  "  McGavock  v.  Morrison,  3 
Tenn.  Ch.  355. 

Objection  of  Lack  of  Parties.— New 
parties  cannot  be  introduced  by  cross- 
bill; if  the  interest  of  the  defendant 
requires  additional  parties,  objection 
of  non-joinder  should  be  taken  and 
plaintiff  forced  to  amend  or  have  his 
bill  dismissed.  Shields  V.  Barrow,  17 
How.  (U.  S.)  130,  15  L,  ed.  158;  Pat- 
ton  V.  Marshall,  173  Fed.  350,  97  C. 
C.  A.  610;  United  States  Gypsum  Co. 
f.  Hoxie,  172  Fed.  504. 

46.  "The  rule  is  elementary  that  a 
cross-bill  can  only  be  filed  by  a  de- 
fendant or  defendants  in  the  original 
bill  against  the  complainant  therein,  or 
other  defendant's,  or  against  both, 
touching  matters  alleged  in  the  original 
bill.  Story's  Eq.  PL  (8th  Ed.)  §389 
et  seq.;  Bates'  Fed.  Eq.  §374  et  seq.; 
Street's  Fed.  Eq.  §§1046-1049.  Ordi- 
narily new  parties  cannot  be  brought 
into  a  suit  as  defendants  in  the  federal 
court  by  cross-bill.  If  the  interest  of 
a  defendant  requires  their  presence,  he 
takes  the  objection  of  nonjoinder,  and 
the  complainant  is  forced  to  amend, 
or  the  bill  is  dismissed.  Shields  V.  Bar- 
rows, 17  How.  130-144,  15  L.  ed.  158; 
Bank  v.  Carrollton  Eailroad,  11  Wall. 
624-632,  20  L.  ed.  82;  Smith  v.  Wool- 
folk,  115  U.  S.  143-148,  5  Sup.  Ct.  1177, 
29  L.  ed.  357.  This  rule  is  generally 
followed  in  the  federal  courts,  though 
it  may  not  be  in  the  state  courts,  es- 
pecially in  those  states  where  a  statute 
authorizes  third  parties  to  be  made  de- 
fendants to  a  cross-bill,  as  is  the  case 
in  Iowa."  United  States  Gypsum  Co. 
V.  Hoxie,  172  Fed.  504. 
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vene  with  the  object  of  filing  a  cross-bill  will  not  generally  be  enter- 
tained,*^ though  it  has  been  permitted  on  the  ground  of  public  policy 
and  for  the  purpose  of  defending  the  public  interest/* 

H.  Prayer  for  Relief.  —  It  should  pray  that  the  cross-cause  and 
the  original  cause  may  be  heard  at  the  same  time,  and  that  one  decree 
be  made  and  entered  in  both  causes,  thus  disposing  of  the  rights  of 
all  the  parties  in  the  subject-matter  of  the  litigation.*^  Only  equit- 
able relief  of  a  kind  that  a  court  of  equity  has  jurisdiction  to  grant 
can  be  applied  for."^" 

I.  Verification.  —  There  is  no  rule  that  requires  a  cross-bill  to  be 
verified,  but  it  is  said  that  when  extraordinary  equitable  relief  is 
prayed  for,  the  cross-bill  or  cross-petition  should  be  verified,  and  is 
subject  to  be  stricken  for  want  thereof. ^^  Such  defect  may  be  cor- 
rected by  amendment. ^^ 

VI.  FILING  OF  CROSS-BILL.  —  A.  Time  for  Filing.  — The 
proper  time  for  filing  a  cross-bill,  when  such  a  bill  is  necessary,  is  at 
the  time  of  filing  the  answer,  and  before  the  joining  of  issue  by  the 
filing  of  the  replication.^^     It  is  irregular  if  filed  before  the  answer 


47.  IT.  S.— Thruston  v.  Big  Stone 
Gap  Imp.  Co.,  86  Fed.  484.  Fla.— Doke 
V.  Williams,  45  Fla.  248,  34  So.  569. 
Miss. — Whitney  v.  Hanover  Nat.  Bank, 
71  Miss.  1009,  15  So.  33,  23  L.  E.  A. 
531. 

And  see  Ex  parte  Printup,  87  Ala. 
148,  6  So.  418,  and  the  title  "Inter- 
vention. ' ' 

Compare  Curran  v.  St.  Charles  Car 
Co.,  32  Fed.  835,  in  which  the  court 
intimates  that  if  sufficient  facts  had 
been  stated  the  cross-bill  would  have 
been  permitted. 

48.  Attala  County  v.  Niles,  58  Miss. 
48.  And  see  Ex  parte  Gray,  157  Ala. 
358,  368,  47  So.  286. 

The  supreme  court  of  Florida  in  Doke 
V.  Williams,  45  Fla.  248,  34  So.  569, 
discussing  the  case  above  cited,  said: 
<<The  Supreme  Court  of  Mississippi,  in 
Board  of  Supervisors  of  Attala  County 
V.  Niles,  58  Miss.  48,  permitted  inter- 
vention by  the  Board  of  Supervisors  to 
resist  an  injunction  obtained  against 
a  road  overseer  who  acted  under  the 
board  and  who  refused  to  defend.  No 
authority  for  such  practice  was  cited 
and  the  decision  of  the  court  was  placed 
on  the  ground  that  the  public,  the 
real  party  in  interest,  should  be  per- 
mitted to  defend  through  its  represen- 
tative, the  board,  as  otherwise  the 
successive  overseers  who  might  be  ap- 
pointed by  the  board,  willing  perhaps 
to  be  so  relieved  of  their  duties,  could, 
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by  failing  to  defend,  jeopardize  public 
interests." 

49.  United  States  t'.  Eeese,  166  Fed. 
347. 

Prayer  for  Judgment  Pro  Confesso. 
A  defendant  is  not  entitled  to  judg- 
ment as  confessed  in  the  absence  of  a 
reply  unless  the  defendant  asks  the 
court  for  the  entry  of  default  against 
the  plaintiffs.  Stevens  v.  Fitzpatrick, 
218  Mo.  708,  720,  118  S.  W.  51. 

Reference  to  Cross-Bill  in  Final  Judg- 
ment.— When  a  cross-bill  failed  to 
state  a  cause  of  action,  and  the  evi- 
dence fell  short  of  sustaining  such 
cross-bill,  it  was  not  error  to  ignore  the 
cross-bill  in  the  final  judgment  when 
there  was  a  general  finding  of  the  is- 
sues in  favor  of  the  plaintiff.  Stevens 
V.  Fitzpatrick,  218  Mo.  708,  720,  118 
S.  W.  51. 

50.  Colo.— Crisman  v.  Heiderer,  5 
Colo.  589.  Fla. — Ballard  v.  Kennedy,  34 
Fla.  483,  16  So.  327.  111.— Morrison  v. 
Morrison,  140  111.  560,  568,  30  N.  E.  768; 
Tobey  v.  Foreman,  79  111.  489. 

51.  McLauchlin  v.  McLauchlin,  128 
Ga.  653,  58  S.  E.  156,  which  was  an 
action  for  divorce  and  the  cross-bill 
prayed  for  alimony  and  an  injunction. 

52.  McLauchlin  v.  McLauchlin,  128 
Ga.  653,  58  S.  E.  156. 

53.  2  Dan.  Ch.  Pr.  1650,  and  the 
following  cases:  Stevens  v.  Stevens,  24 
N.  J.  Eq.  77,  86;   Vanderveer's  Admr. 
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to  the  original  bill  is  put  in  ;^*  but  it  is  not  such  an  irregularity  as  of 
itself  would  warrant  the  dismissal  of  the  cross-bill.''^ 


V.   Holcomb,   21    X.   J.   Eq.   105;   Irving 
V.  De  Kay,  10  Paige  (N.  Y.)  319. 

The  general  rule  is  that  cross-bills 
should  be  filed  at  the  same  time  with 
the  answer  to  the  original  bill,  and 
they  may  be  filed  subsequently  to  the 
filing  of  the  answer,  but  never  before 
the  complainant  in  the  cross-bill  has 
answered  the  original  bill.  Ballard  V. 
Kennedy,  34  Fla.  4S3,  16  So.  327. 

Reason  for  Rule  and  Exceptions. 
The  reason  is,  "that  there  is  ordinarily 
no  use  for  delaying  it  beyond  that 
period,  because  the  matters  of  defense 
upon  which  a  cross-bill  is  founded, 
must  be  stated  in  the  answer  to  the 
original  suit,  as  well  as  in  the  cross- 
bill, and  it  can,  therefore,  seldom  be 
necessary  to  delay  the  filing  of  the 
cross-bill  till  after  the  original  cause 
is  at  issue.  .  .  .  But  the  reason 
of  the  rule  fails  in  such  cases  as  this, 
where  the  attorney  general  is  made  a 
defendant  as  the  representative  of  the 
state.  He  may  be  profoundly  ignorant 
of  the  facts  which  constitute  a  de- 
fense to  the  state,  or  its  protection 
against  the  adjudication  which  is 
sought  against  or  affecting  its  inter- 
est. Therefore,  his  answer  may  be 
and  usually  is  a  mere  form — a  gen- 
eral answer.  .  .  .  Such  an  answer 
is  put  in  without  oath,  and  is  not  liable 
to  be  excepted  to,  even  though  it  be 
a  cross-bill  filed  by  the  defendant  in 
an  information,  for  the  purpose  of  ob- 
taining a  discovery  of  matters  alleged 
to  be  material  to  his  defense  to  the 
information.  1  Daniell's  Ch.  Pr.  130; 
Deare  v.  Atty.  Gen.,  1  Y.  &  C.  Exch. 
E.  209.  It  is  evident  that  the  reason 
for  requiring  that  a  cross-bill  be  filed 
between  the  filing  of  the  answers  to 
the  original  suit  and  the  replication 
thereto,  will  ordinarily  fail  where  the 
Attorney  General  is  a  party  in  respect 
of  the  interests  of  the  state."  Stevens 
V.  Stevens,  24  N.  J.  Eq.  77. 

Between  Co-Befendants. — This  rule 
does  not  apply  to  a  cross-bill  by  one 
defendant  against  a  co-defendent.  Van- 
derveer's  Admr.  v.  Holcomb,  21  N.  J. 
Eq.   105. 

History  and  Origin. — For  the  purpose 
of  determining  the  time  for  filing  a 
cross-bill  resort  must  be  had  to  the 
origin  of  the  practice.    Both  the  cross- 


bill and  the  bill  are  derived  from  the 
civil  law.  "They  answer  to  the  con- 
lentio  and  reconventio  in  the  Roman 
tribunal.  If  the  reconventio  came  in 
before  the  litis  contestatio,  or  joining 
of  issue  in  the  suit,  it  was  in  time, 
and  both  cases  went  on  i)ari  passu. 
The  same  probatory  term  was  assigned 
to  both  and  the  same  time  was  given 
for  publication.  It  is  from  this  we 
find  in  the  old  books  of  practice  that 
the  cross-bill  should  be  filed  before  or 
at  the  time  of  answering  the  original 
bill  which  generally  answered  to  the 
litis  contestatio  of  the  Roman  law.  If 
it  did  not  come  in  before  that  time,  the 
causes  could  not  proceed  together,  as 
the  original  cause  was  then  gone  from 
the  praetorian  forum  to  the  judices  (2 
Bro.  C.  &  A.  L.  348.  How.  Eq.  Side, 
287)."  Where  the  reconventio  or  cross- 
bill came  in  after  the  litis  contestatio 
or  joining  issue,  the  plaintiff  was  not 
estopped  from  examining  his  witnesses 
unless  the  defendant  in  the  reconventio 
was  in  contempt  for  not  answering. 
"The  practice  on  this  subject  in  the 
Irish  Court  of  Chancery  is  undoubtedly 
more  conducive  to  the  ends  of  justice, 
and  is  best  adapted  to  our  system  of 
taking  testimony  orally.  There  the 
cross-bill  must  be  filed  on  oath,  and  the 
certificate  of  counsel  that  it  is  not  in- 
tended for  delay,  and  that  it  is  neces- 
sary for  the  attainment  of  justice  in 
the  cause.  And  the  proceedings  in 
the  original  cause  are  not  to  be  de- 
layed in  any  case,  unless  upon  the 
special  order  of  the  court  founded  upon 
notice  of  the  application  to  the  com- 
plainant therein."  White  f.  Buloid,  2 
Paige   (N.  Y.)    164. 

54.  Randolph  r.  Robinson,  2  X.  J. 
L.  J.  171,  20  Fed.  Gas.  Xo.  11,561; 
Ballard  v.  Kennedy,  34  Fla.  483,  16 
So.  327. 

If  against  a  complainant  it  should 
in  general  be  filed  at  the  time  of  filing 
the  answer,  and  in  all  cases  before 
the  closing  of  the  testimony;  the  first 
statement  does  not  apply  when  one 
defendant  files  a  cross-bill  against  an- 
other, nor  does  the  last  to  cases  in 
which  no  testimony  has  been  taken. 
Vanderveer's  Admr.  f.  Holcomb,  21  X. 
J.   Eq.   105. 

55.  Randolph   v.   Robinson,    20    Fed. 
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B.  Leave  To  File  Discretion aey.  —  1.  When  Leave  Unnecessary. 
While  no  general  rule  can  be  laid  clown  there  is  authority  that  a 
cross-bill  may  be  filed  at  the  time  of  filing  the  answer  by  a  party  to 
the  action  as  matter  of  right  and  without    asking    leave    of    court.^'^ 

2.  When  Leave  Required.  —  a.  Before  Hearing.  —  If  after  the 
answer  is  filed  and  the  cause  is  at  issue,  it  appears  that  "a  cross-bill 
is  necessary  to  the  complete  determination  of  the  matters  already  in 
litigation,  the  court  may  permit  one  to  be  filed  at  any  time  before 
the  hearing,"'*^  and  permission  may  be  granted  to  file  a  cross-bill  after 


Cas.  No.  11,561.  But  see  Ballard  v. 
Kennedy,  34  Fla.  483,  16  So.  327,  that 
such  cross-bill  may  be  stricken  from 
the  files  on  motion. 

56.  Danl.  Ch.  Pr.  (6th  Am.  ed.) 
1548,  note  a;  Street's  Fed..  Eq.  Pr. 
1059;  Neal  r.  Foster,  34  Fed.  496,  13 
Sawy.  236.  See  also  Brooks  v.  Moody, 
25  Ark.  452.  See,  however,  Indiana 
Mfg.  Co.  V.  Nichols  &  Shepard  Co.,  190 
Fed.  579,  588,  in  which  the  conrt  held 
that  a  cross-bill  filed  without  leave  is 
irregular.  It  does  not,  however,  ap- 
pear at  what  point  in  the  proceedings 
this  cross-bill  was  filed. 

There  was  such  a  provision  in  the 
rules  (Eule  21)  of  the  circuit  court  for 
the   northern    district   of   California. 

In  Colorado,  a  cross-bill  may  be  filed 
without  leave  of  court  by  a  defendant 
in  a  suit  in  chancery  when  he  has  any 
equities  arising  out  of  the  subject- 
matter  of  litigation  which  entitle  him 
to  afiirmative  relief  against  other  par- 
ties thereto.  Venner  r.  Denver  Union 
Water   Co.,  40   Colo.   212,   90  Pac.   623. 

In  Illinois,  the  filing  of  a  cross-bill 
is  a  matter  of  right,  and  requires  no 
leave  of  court,  but  it  should  be  filed 
in  proper  time.  "It  does  not  follow 
that  because  a  defendant  to  a  bill  has 
the  right  to  file  a  cross-bill  he  may  do 
so  after  hearing  and  decree,  and  thus 
call  in  question  matters  which,  but  for 
such  cross-bill  would  be  concluded  by 
such  decree."  Fread  r.  Fread,  165  111. 
228,  46  N.  E.  268.  To  same  effect 
Nix  V.  Thackaberrv,  240  111.  352,  359, 
88  N.  E.  811;  Ruprecht  r.  Muhlke,  225 
111.  188,  195,  80  N.  E.  106;  Ilowison  v. 
Euprecht,  121   111.   App.  5. 

Defendant  WTio  Answers.  — "A  de- 
fendant who  has  answered  requires  no 
leave  to  file  a  cross-bill,  and  it  is  not 
too  late  to  file  a  cross-bill  after  a 
reference  has  been  made."  Inter-State 
Eldg.  Assn.  V.  Ayres,  177  111.  9,  52  N.  E. 
342,  afflrming  71  111.  App.  529. 
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Right  of  Stranger  To  File. — ''The 
only  case  I  have  found  on  the  subject 
is  Bronson  v.  Eailroad  Co.,  2  Wall. 
283.  There  a  cross-bill  filed  without 
leave  of  the  court  was  set  aside  as 
irregular.  But  it  was  filed  by  a  per- 
son not  a  party  to  the  suit,  who  peti- 
tioned the  court  for  leave  to  answer 
for  a  defendant  corporation,  then  in 
default,  of  which  he  was  a  stockholder, 
and  also  to  file  a  cross-bill.  Leave  was 
^iven  to  file  the  answer,  but  as  to 
the  cross-bill  the  order  of  the  court  was 
silent.  The  party  filed  the  answer  for 
the  corporation,  and  also  a  cross-bill, 
which  was  subsequently  set  aside  be- 
cause filed  without  leave,  by  a  stranger 
to  the  suit."  Neal  v.  Foster,  34  Fed. 
496,  13  Sawy.  236. 

Filed  With  Answer  or  Before  Rep- 
lication.— A  cross-bill  may  be  filed  with- 
out leave  of  court  at  the  time  of  the 
filing  of  the  answer  to  the  original  bill 
or  before  replication  has  been  made 
thereto.  New  York  &  N.  .J.  Water  Co. 
\\  Borough  of  North  Arlington  (N.  J. 
Eq.),  75  Atl.  177. 

57.  Huff  V.  Bidwell,  151  Fed.  563, 
81  C.  C.  A.  43;  Herrin  v.  Abbe,  55  Fla. 
769,  46  So.  183,  18  L.  R.  A.  (N.  S.) 
907;  Finlayson  V.  Lipscomb,  16  Fla. 
751. 

"The  proper  time  for  filing  a  cross- 
bill is  before  a  replication  is  filed  to 
the  answer  of  the  defendant  to  the 
original  bill."  Braman  v.  Wilkinson, 
3  Barb.    (N.  Y.)   151. 

In  Florida,  "a  cross-bill  may,  upon 
proper  showing,  be  filed  before  hearing, 
when  it  appears  that  the  suit  as  insti- 
tuted is  insufficient  to  bring  before  the 
court  all  matters  necessary  to  enable 
it  fully  to  decide  upon  the  rights  of 
all  the  parties."  Herrin  v.  Abbe,  55 
Fla.  769,  46  So.  183,  18  L.  R.  A.  (N.  S.) 
907;  Finlavson  ?'.  Lipscomb,  16  Fla. 
751,   7.59. 

Requirement   for   Stay  When   Cross- 
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answer,  and  to  be  disposed  of  before  the  original  bill,  because  of  facts 
arising  after  the  filing  of  the  answer  which  entitle  the  defendant  to 
a  defense.^^ 

b.  After  Hearing.  —  The  practice  of  filing  a  cross-bill  after  the 
original  suit  has  been  heard  and  its  merits  passed  on,  is  disapproved 
by  the  courts,'^'''  In  such  a  case  the  cross-bill  cannot  be  filed  un- 
less permission  be  granted  by  the  court.^° 

3.  Matter  of  Discretion.  —  When  leave  is  necessary,  the  granting 
or  refusal  of  permission  to  file  a  cross-bill  is  largely  in  the  discretion 
of  the  court,"  and  unless  it  appears  affirmatively  that  the  party  against 
whom  the  cross-bill  was  filed  was  prejudiced  by  reason  of  its  being  filed 
at  the  time  it  was,  the  discretion  of  the  court  will  not  be  disturbed.''^ 

Leave  Nunc  Pro  Tunc.  —  When  a  cross-bill  is  irregularly  filed,  the 
court,  by  an  order  nunc  pro  tunc  may  grant  leave  to  file  the  same."^ 

C.     Terms  on  Leave  To  File.  —  On  an  application  for  leave  to  tile 


Bill  Filed  After  Issue  Joined. — "If  a 
cross-bill  is  filed  after  issue  is  joined 
in  the  original  cause,  proceedings  will 
only  be  stayed  upon  showing  a  satis- 
factory excuse  for  the  delay  in  filing 
the  cross-bill."  Braman  r.  Wilkinson, 
3  Barb.  (X.  Y.)  lol. 

Filing  of  Several  Cross-Bills  "by  Co- 
defendants. — When,  under  a  cross-bill 
filed  by  one  defendant,  full  relief  can 
be  given  to  all  parties,  it  is  improper 
for  another  defendant  to  also  file  a 
cross-bill.  Oilman  Sons  &  Co.  v.  New 
Orleans  &  S.  E.  Co.,  72  Ala.   .566, 

As  Admission  of  Plaintiff's  Standing 
in  Court.  — A  cross-bill  will  be  treated 
as  an  admission  of  plaintiff's  right  to 
maintain  the  action  only  where  and  to 
the  extent  that  the  jurisdiction  invoked 
or  the  relief  prayed  for  in  it  is  depend- 
ent upon  the  fundamental  case  set  up 
in  the  original  bill,  i.  e.,  "to  cases 
where  the  relation  of  the  cross-bill  to 
the  original  bill  is  such  that  the  former 
must  necessarily  fall  with  a  dismissal 
of  the  latter."  Eeading  &  Temple 
Elec.  E.  Co.  f.  Eeading  &  S.  W.  E. 
Co.,  11  Pa.  Dist,  30. 

58.  Under  Feed  Stoker  Co.  v.  Ameri- 
can Stoker  Co.,  169  Fed.  891;  Banque 
Franco-Eg%'ptienne  r.  Brown,  24  Fed. 
106;  Scott  f.  Grant,  10  Paige  (N,  Y.) 
4S5. 

Filing  Without  Permission. — When 
upon  an  application  for  leave  to  file 
an  answer  and  cross-bill,  permission  is 
given  to  file  the  answer,  but  not  to  put 
in  the  cross-bill,  and  subsequently  a 
cross-bill  is  filed,  the  court  may  set  it 
aside.  Bronson  v.  La  Crosse  E.  Co.,  2 
Wall.  (U.  S.)  28.3,  17  L.  ed.  72-5. 


59.  Bronson  r.  La  Crosse  &  ^I.  E. 
Co.,  2  Black.  (U.  S.)  52S,  17  L.  ed. 
359;  Huff  r.  Bidwell,  1.51  Fed.  563,  81 
C.  C.  A.  43;  Howison  f.  Eupreeht,  121 
111.  App.  5. 

In  Finlayson  r.  Lipscomb,  16  Fla. 
751,  759,  the  court  said:  "But  no  case 
can  be  found  where  a  cross-bill  is  per- 
mitted after  final  decree." 

60.  m.— Howison  r.  Eupreeht,  121 
HI.  App.  5.  N.  H. — Eoberts  v.  Peavey, 
29  X.  H.  392.  Tenn. — Montgomery  v. 
Olwell,   1   Tenn.   Ch.   169. 

In  a  proper  case  such  leave  will  be 
granted.  Eichards  v.  Shaw,  77  N.  J. 
Eq.  399,  77  Atl.  618;  Stevens  v.  Stev- 
ens, 24  X'.  .L  Eq.  77;  White  v.  Buloid, 
2  Paige   (X.  Y.)   164. 

Unreasonable  delay  will  prevent  per- 
mission. Ga. — .Josey  v.  Eogers,  13  Ga. 
478.  HI. — Howison  r.  Eupreeht,  121 
111.  App.  5,  five  years  after  dismissal 
of  original  bill  unreasonable  delay. 
Tenn.— Williams  f.  Sax  CTenn.  Ch.), 
43  S.  W.  868.  W.  Va. — Baker  v.  Oil 
Tract  Co.,  7  W.  Va.  454. 

61.  Morgan's  L.  &  T.  E.  Co.  v. 
Texas  Cent.  E.  Co.,  137  U.  S.  171,  201, 
11  Sup.  Ct.  61,  34  L.  ed.  625;  Indiana 
South.  E.  Co.  r.  Liverpool  L.  &  G.  Ins. 
Co.,  109  TJ.  S.  168,  3  Sup.  Ct.  108,  27 
L.  ed.  895;  Huff  v.  Bidwell,  151  Fed. 
563,  81  C.  C.  A.  43;  Venner  r.  Denver 
Union  Water  Co.,  40  Colo.  212,  90  P^c. 
623,  634. 

62.  Venner  r.  Denver  Union  Water 
Co.,  40  Colo.  212,  90  Pac.  623,  634. 

63.  Indiana  Mfg.  Co.  v.  Xiehols  & 
Shepard  Co.,  190  Fed.  579,  588. 
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a  cross-bill,  the  court  may  impose  such  terms  as  are  required  by  the 
exigencies  of  the  case.*'*  When  the  purpose  of  the  cross-bill  is  to  pre- 
vent the  use  of  property  under  a  claim  of  title  thereto,  which  would 
take  time  to  determine,  it  is  proper  for  the  court  to  prescribe  that  it 
be  not  received  unless  upon  terms.*'^  A  provision  that  an  injunction 
is  to  be  applied  for  and  a  bond  be  given  as  is  required  of  other 
litigants  for  the  same  kind  of  relief,  has  been  held  not  to  be  inequit- 
able.«« 

D.  Power  To  Direct  Filing  of  Cross-Bill.  —  When  necessary  to 
properly  settle  the  rights  of  the  respective  parties,  the  court  need  not 
depend  on  the  voluntary  action  of  the  parties,*'^  but  may  direct  a 
cross-bill  to  be  filed  after  hearing,  where  it  finds  itself  unable  to  make 
a  satisfactory  decree  without  further  facts  than  those  which  the  par- 
ties have  laid  before  it,"**  or  may  direct  the  filing  of  a  cross-bill  after 


64.  Moore  Prtg.  &  Typewriter  Co.  v. 
National  Sav.  &  Tr.  Co.,  218  U.  S. 
422,  31  Sup.  Ct.  64,  54  L.  ed.  1093 
(in  whicli  it  was  held  not  to  be  un- 
reasonable to  require  as  part  of  the 
terms  imposed,  that  defendant  apply 
for  an  injunction  and  file  a  bond,  as 
required  t>y  equity  rule  42) ;  Hall  v. 
Calvert  (Tenn.  Ch.),  46  S.  W.  1120. 

Annexing  Conditions  on  Leave  To 
rile. — When  leave  to  file  a  cross-bill 
is  given  after  the  application  has  been 
long  delayed,  the  court  may  on  grant- 
ing leave  provide  that  it  be  on  condi- 
tion that  it  shall  not  delay  the  hear- 
ing of  the  original  bill.  Brown  v.  Bell, 
4  Hayw.  (Tenn.)  287. 

65.  Moore  Prtg.  &  Typewriter  Co. 
V.  National  Sav.  &  Tr.  Co.,  218  U.  S. 
422,  31  Sup.  Ct.  64,  54  L.  ed.  1093, 
affirming  31  App.  Cas.  (D.  C.)  452. 

66.  Moore  Prtg.  &  Typewriter  Co. 
v.  National  Sav.  &  Tr.  Co.,  218  IT.  S. 
422,  31  Sup.  Ct.  64,  54  L.  ed.  1093, 
affirming  31  App.  Cas.  (D.  C.)  452. 

67.  Sims  V.  Burk,  109  Ind.  214,  9 
N.  E.  902;  Holbrook  v.  Schofield 
(Mass.),  98  N.  E.  97. 

68.  111. — Howison  v.  Ruprecht,  121 
111.  App.  5.  Mass. — Holbrook  v.  Scho- 
field, 98  N.  E.  97.  N.  H.  — Roberts  v. 
Peavy,  29  N.  H.  392.  N.  Y.— Field  V. 
Schieffelin,  7  Johns.  Ch.  250.  Tenn. 
Hall  V.   Calvert,   46  S.  W.   1120. 

Filing  Cross-Bill  After  < ' Settlement." 
A  cross-bill  may  be  filed  by  a  co- 
defendant  who  has  been  impleaded  in 
the  action  at  any  time  before  the  final 
settlement  of  the  action;  it  being  true 
beyond  peradventure  that  a  cross-bill 
cannot  be   filed   after   the    controversy 


has  been  settled.  A  "settlement," 
however,  must  include  the  rights  of  all 
the  parties,  and  no  arrangement  can  be 
entered  into  by  some  of  the  parties 
to  the  action  and  disregarding  the 
rights  of  others  which  will  be  regarded 
by  a  court  of  equity  as  a  settlement  of 
the  controversy.  Ulnian  v.  laeger's 
Admrs.,  155  Fed.  1011. 

In  Davis  v.  American  &  Foreign 
Christian  Union,  100  111.  313,  it  was 
held  that  a  cross-bill  filed  before  the 
hearing  was  in  time,  though  several 
years  had  elapsed  since  the  filing  of 
the  original  bill.  In  Chicago  Artesian 
Well  Co.  V.  Conn.  Mut.  Life  Ins.  Co., 
57  111.  424,  a  cross-bill  after  decree  was 
permitted  where  the  cross-bill  did  not 
seek  to  open  the  decree  or  disturb  any 
proceeding  which  had  been  in  the  suit, 
its  sole  purpose  being  to  set  aside  a 
sale  made  by  one  of  the  parties  after 
the  decree  was  made.  See  also  Ru- 
precht  v.  Muhlke,  225  111.  188,  195,  80 
N.  E.  106,  where  a  cross-bill  was  per- 
mitted to  be  filed  after  decree  where 
the  final  decree  was  not  interfered 
with,  the  sole  object  being  to  reach, 
through  a  receiver,  the  rents,  issues  and 
profits  of  the  property  which  was  the 
subject  of  the  action,  during  the  period 
of  redemption. 

Error  To  Dismiss. — In  an  action  for 
reformation  of  a  deed  wherein  it  ap- 
peared that  one  of  the  defendants  is 
entitled  to  equitable  relief,  the  court 
should  not  dismiss  the  bill  as  to  such 
defendant,  but  should  direct  that  a 
cross-bill  be  filed  to  enable  the  court 
to  justly  and  finally  settle  the  titles 
of  all  the  parties.  Holbrook  v.  Scho- 
field  (Mass.)   98  N.  E.  97. 
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the  filing  of  a  decree,  opening  the  decree  so  as  to  permit  this  to  be 
done.^^ 

E.  Filing  After  Term.  —  After  the  dismissal  of  the  original  bill 
and  after  the  expiration  of  the  term  at  which  the  final  decree  is  entered, 
the  court  has  no  jurisdiction  to  entertain  a  cross-bill.^" 

F.  Filing  by  Class.  —  Wlien  the  defendants  are  brought  into 
court,  as  a  class  or  classes,  they  may  defend  in  the  same  manner,  and 
if  a  cross-bill  be  a  legitimate  mode  of  defense,  by  asserting  rights  and 
springing  out  of  the  subject-matter  of  the  bill,  and  asking  relief  there- 
on, it  may  be  filed  by  them  as  a  class.'^^ 

G.  ]\Iatter  Arising  After  Cause  at  Issue.  —  A  cross-bill  may  be 
filed  purely  as  a  matter  of  defense  based  upon  facts  arising  after  the 
cause  is  at  issue,  when  such  facts  are  material  to  the  defense."  In 
such  case  the  defense  cannot  be  taken  by  plea  or  answer,  but  must  be 
made  the  subject  of  a  cross-bill.^^  Such  a  cross-bill  requires  no  equity 
to  support  it.''* 

IMatter  arising  since  the  joining  of  issue  upon  which  a  defendant 
seeks  affirmative  relief  may  also  be  made  the  subject  of  a  cross-bill.''^ 


69.  Sims  r.  Biirk,  109  Ind.  214,  9 
N,  E.  902;  Kichards  v.  Shaw,  77  N.  J. 
Eq.  399,   77  Atl.  618. 

70.  Howison  v.  Euprecht,  121  111. 
App.    5. 

71.  Carlton  v.  Southern  Mut.  Ins. 
Co.,  72  Ga.  371. 

72.  111. — Roby  v.  South  Park  Corars., 
252  111.  575,  97  N.  E.  225;  Thomas  v. 
Thomas,  250  111.  354,  95  N.  E.  345, 
reversing  155  111.  App.  619;  Morrison  i". 
Morrison,  140  111.  560,  30  X.  E.  768; 
Tobev  V.  Foreman,  79  111.  489;  Ferris 
r.  MeClure,  36  111.  77;  French  v.  Bel- 
lows Falls  Sav.  Inst.,  67  111.  App.  179. 
Me. — Lambert  v.  Lambert,  52  Me.  544. 
Tenn. — Montgromery  r.  Olwell,  1  Tenn. 
Ch.  169.  And  see  Mills  v.  Larrance, 
186  111.  635,  58  N.  E.  219. 

Similarity  to  Plea  of  Puis  Darrien 
Continuance. — ' '  A  erofs-bill  is  the  only 
means,  in  equity  practice,  for  a  defend- 
ant to  interpose  by  way  of  defense 
and  for  affirmative  relief,  matters  aris- 
ing after  the  filing  of  the  bill,  as  is 
a  plea  of  puis  darrien  continuance  of 
matters  occurring  between  the  declara- 
tion and  the  plea  in  a  suit  at  law." 
French  v.  Bellows  Falls  Sav.  Inst.,  67 
111.  App.  179.  To  same  effect,  Lam- 
bert  v.  Lambert,  supra. 

Under  the  "strict  practice,"  a  de- 
fendant is  put  to  his  cross-bill  to  raise 
a  defense,  arising  pendente  lite  affect- 
ing a  codefendant.     National  Bank  of 


the  Metropolis  v.  Sprague,  21  N.  J.  Eq. 
530. 

73.  Thomas  f.  Thomas,  250  111.  354, 
95  jST.  E.  345,  reversing  155  111.  App. 
619;  .lenkins  v.  International  Bank,  111 
111.  462. 

Setting  up  a  release  under  seal  exe- 
cuted by  complainant  after  commence- 
ment of  the  action,  is  sufficient  on  its 
face  without  an  allegation  of  a  con- 
sideration therefor,  the  seal  importing 
consideration,  though  the  seal  would 
not  be  a  bar  to  an  inquiry  by  the 
court  nor  to  an  issue  between  the  par- 
ties as  to  the  consideration,  but  if  the 
defendant  to  the  cross-bill  desired  such 
an  inquiry,  or  issue,  she  should  have 
set  the  matter  up  in  her  answer.  Mills 
V.  Larrance,  186  111.  635,  58  N.  E.  219. 

Foreign  matter  cannot  be  introduced 
in  a  cross-bill,  unless  it  has  arisen 
after  the  filing  of  the  original  bill. 
Hansford  v.  Chesapeake  Coal  Co.,  22 
W.  Va.  70,  75. 

74.  Thomas  v.  Thomas,  250  111.  354, 
95  N.  E.  345,  reversing  155  111.  App. 
619. 

75.  French  v.  Bellows  Falls  Sav. 
Inst.,  67  111.  App.  179. 

So  held  in  actions  for  divorce  where 
the  defendant  by  cross-bill  prays  for 
divorce  against  the  petitioner,  and  sets 
up  facts  which  were  not  available  when 
his  answer  was  filed.  "Von  Bernuth  v. 
Von  Bernuth,  76  N.  J.  Eq.  487,  74  Atl. 
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VII.    PLACE  OF  FILING.  —  A  cross-bill  is  always  brought  in  the 
court  in  which  the  original  suit  is  pending.^® 

VIIL     NECESSITY    FOR    ANSWER.  —  GENERAL    RULE.  — A 

cross-bill,  as  a  rule,  must  be  supported  by  an  answer,"  and  must  be 
consistent  therewith.'^^  Furthermore,  the  allegations  of  the  answer 
must  support  the  cross-bill.''*  And  for  the  purpose  of  dealing  wuth  the 
rights  and  interests  of  all  the  parties,  the  court  may  permit  the  filing 
of  a  supplemental  answer  and  cross-bill  and  permit  the  original  answer 
to  stand.^*^ 

IX.     ANSWER  AS  CROSS-BILL.  —  An  answer  when  asking  for 
affirmative  relief  may  sometimes  be  treated  as  a  cross-bill.^^    And  an 


700;  Martin  v.  Martin,  33  W.  Va.  695, 
11  S.  E.  12. 

76.  United  States  v.  Eeese,  166  Fed. 
347. 

77.  Eheinfort  r.  Abel,  76  N.  J.  Eq. 
485,   74  Atl.  479. 

78.  Ala.  — Harton  i:  Little,  166  Ala. 
340,  345,  51  So.  974;  Hatchett  r.  Blan- 
ton,  72  Ala.  423.  N.  J.— Stout  v.  Ce- 
ment Co.,  76  N.  J.  Eq.  518,  74  Atl. 
966;  Jackson  v.  Grant,  18  N.  J.  Eq. 
145.  N.  Y. — Draper  v.  Gordon,  4  Sandf. 
Ch.  210.  Va.— Hudson  v.  Hudson's 
Exrs.,  3   Rand.   117. 

79.  Stout  V.  Portland  Cement  Co., 
76  N.  J.  Eq.  518,   74  Atl.  966. 

If  aflB.rmative  relief  be  asked  in  the 
cross-bill,  such  relief  cannot  be  granted 
if  the  allegations  of  the  cross-bill  are 
opposed  to  or  inconsistent  with  what 
is  alleged  in  the  original  answer.  Har- 
ton V.  Little,  166  Ala.  340,  51  So.  974; 
Hatchett  v.  Blanton,  72  Ala.  423;  Dill 
t\  Shahan,  25  Ala.  694,  703,  60  Am. 
Dec.  540;  Graham  v.  Tankersley,  15  Ala. 
634,  646. 

80.  Eheinfort  v.  Abel,  76  N.  J.  Eq. 
485,   74   Atl.   479. 

81.  U.  S. — United  States  v.  Eeese, 
166  Fed.  347.  Ark.— Cocke  v.  Clausen, 
67  Ark.  455,  55  S.  W.  846;  Ivey  v. 
Drake,  36  Ark.  228;  Allen  v.  Allen,  14 
Ark.  666.  Ga. — Eay  v.  Home,  etc. 
Agency  Co.,  106  Ga.  492,  32  S.  E.  603. 
Miss. — .Jackson  v.  Lemler,  83  Miss.  37, 
35  So.  306.  Va.— Adkins  v.  Edwards,  83 
Va.  300,  2  S.  E.  435;  Mettert  v.  Hagan, 
18  Gratt.  231. 

See,  however,  Hoge  v.  Eaton,  135 
Fed.  411  (in  which  the  court  said: 
"A  cross-bill  in  an  answer  is  not 
known  in  the  practice  of  the  federal 
courts");  White  V.  White,  103  111.  438 
(holding  that  answer  cannot  be  treated 
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as  cross-bill  when  affirmative  relief  de- 
sired). 

Action  for  Infringement  of  Patent. 
In  an  action  for  infringement  of  re- 
issvie  patent  a  defendant  may  by  an- 
swer in  the  nature  of  a  cross-bill  set 
up  an  interfering  patent  and  obtain  a 
decree  canceling  the  reissued  patent  on 
the  ground  of  fraud,  but  such  answer 
must  be  specific  and  set  out  the  fraud- 
ulent facts  relied  on.  Coffield  Motor 
Washer  Co.  v.  A.  D.  Howe  Co.,  172 
Fed.  668. 

The  Alabama  Code  of  1876,  §§3801- 
3804,  provided  "that  a  defendant  may 
obtain  relief  against  the  complainant, 
for  any  cause  connected  with,  or  grow- 
ing out  of  the  subject-matter  of  the 
bill,  by  alleging  in  his  answer,  and 
as  a  part  thereof,  the'  facts  upon  which 
such  relief  is  prayed,  and  that  the  com- 
plainant shall  answer  the  same.  The 
matter  thus  put  in  issue  '  must  be  con- 
sidered in  the  nature  of  a  cross-bill, 
and  be  heard  at  the  same  time  as  the 
original  bill.'  "  Gilman  Sons  &  Co.  v. 
New  Orleans  &  S.  E.  Co.,  72  Ala.  566. 

In  Georgia  it  is  provided  (Civ.  Code 
§4969)  that  "a  petition  in  the  nature 
of  a  cross  bill  need  not  be  filed  in 
this  State,"  but  that  the  "defendant 
in  every  case  may  set  up  in  his  answer 
any  matter  which,  under  the  English 
practice,  should  be  the  subject  of  a 
cross  bill,"  and  the  court  in  Latimer 
V.  Irish  American  Bank,  119  Ga.  '887, 
895,  47  S.  E.  322,  said:  "Following 
this  reform  in  the  practice  in  equity 
cases,  it  may  be  regarded  as  an  estab- 
lished rule  that  matters  which  were 
appropriate  to  a  cross  bill  under  thS 
English  practice  can  now  be  adopted 
as  regular  defenses,  and  that  the  com- 
plainant is  as  much  bound  to  take  no- 
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answer  which  fails  to  come  up  to  the  measure  of  a  cross-bill  may  oe 
treated  as  such  by  acquiescence  of  all  the  parties.^- 

X.  REPLY  AS  CROSS-BILL.  —  The  Kentucky    statute    provides 
that  plaintiff's  reply  to  an  answer  may  be  made    a    cross-petition.^' 

XI.  SERVICE  OF  CROSS-BILL    AND    PROCESS    THEREON. 


tiee  of  these  matters  as  of  any  other 
matters  which  could  be  set  up  on  the 
answer  under  the  former  practice." 

The  Kentucky  statute  provides  that 
"no  pleading  except  an  answer  to  an 
original  petition,  or  the  plaintiff's  re- 
ply to  such  answer,  shall  be  made  a 
cross-petition."    Kev.  Ky.  Code  (1900), 

§111. 

In,  Maryland  "the  practice  of  allow- 
ing cross  relief  to  be  sought  by  answer 
instead  of  by  a  cross-bill  when  that 
can  be  done  with  justice  to  all  parties 
was  early  adopted  (Alexander's  Ch. 
Pr.  Ill;  Young  v.  Twigg,  27  Md.  632)." 
Munich  Ke-Insuranee  Co.  v.  United 
States  Surety  Co.,  113  Md.  200,  77  Atl. 
579. 

The  Mississippi  statute  provides  that 
"a  defendant  in  a  chancery  suit  may 
make  his  answer  a  cross-bill  against 
the  complainant,  or  his*  co-defendants, 
or  defendant,  or  all  of  them;  and  may 
introduce  any  new  matter  therein 
material  to  his  defense,  and  may  re- 
quire the  same  to  be  answered;  and  in 
the  same  manner  may  require  of  the 
complainant  or  any  of  the  defendants 
a  discovery  of  any  matter  material  to 
his  defense,  and  he  shall  have  pro- 
cess thereon  against  the  defendants  to 
such  cross-bill,  and  the  like  proceed- 
ings thereon  as  in  other  bills  or  cross- 
bills." Mississippi  Code  (1906),  eh. 
19,  §587. 

This  statute  permitting  a  defendant 
in  a  chancery  suit  "to  make  his  an- 
swer a  cross-bill"  against  the  complain- 
ant or  his  co-defendant,  does  not  re- 
quire that  "the  part  of  the  pleading 
constituting  the  cross  bill  be  separate 
and  distinct  from  the  part  constituting 
the  answer,  and  a  repetition  of  aver- 
ments contained  in  the  answer  is  not 
necessary."  Phoenix  Ins.  Co.  V.  Smith, 
95    Miss.    347,    48    So.    1020. 

In  Ohio  an  answer  demanding  affirm- 
ative relief  may  be  styled  a  cross- 
petition.  Ohio  Gen.  Code  (1910), 
§11,303. 

Under  the  West  Virginia  Code  (ch. 
125,  §§35,  36)  an  answer  calling  for 
affirmative   relief   has    the   same    effect 


as    a    cross-bill.      Kanawha     Lodge     v. 
Swann,   37   W.   Va.   176,   16    S.   E.   462. 

Matter  Not  in  Bill. — When  the  an- 
swer sets  up  as  a  defense  matter  which 
does  not  appear  in  the  bill,  and  the 
only  relief  thereby  sought,  is  such  as 
is  directly  and  not  collaterally  incident 
to  such  defense,  and  no  cross-discovery 
is  sought,  it  is  not  in  the  nature  of  a 
cross-bill.     Tison  v.  Tison,  14  Ga.   167. 

Necessity  of  Cross-Bill. — Upon  a  bill 
filed  for  an  injunction,  affirmative  re- 
lief by  way  of  foreclosure  should  not 
be  granted  to  a  defendant  upon  an 
answer,  in  the  absence  of  a  cross-bill. 
Smith  v.  Connor,  53  Fla.  856,  44  So. 
340.    See  also  supra,  III. 

An  answer  which  after  making  a 
response  to  the  original  bill,  proceeds 
to  charge  a  co-defendant,  and  requiring 
him  to  answer,  may  authorize  "a  de- 
cree over  against  such  co-defendants  if 
it  be  proceeded  in  as  upon  a  cross-bill, 
by  process  to  answer  and  regular  pro- 
ceedings. We  do  not  mean  any  tech- 
nical distinction  between  a  cross-bill 
and  an  answer  in  nature  of  a  cross- 
bill. We  do  not  mean  there  must  be 
a  paper,  called  a  cross-bill,  separate  and 
distinct  from  the  paper  called  the  an- 
swer. But  we  mean  that  if  one  defend- 
ant uses  his  answer,  for  greater  con- 
venience and  brevity,  to  frame  thereen 
a  prayer  for  relief  against  a  co-de- 
fendant, he  must  take  care  that  he 
engraft  upon  such  answer  the  substan- 
tial parts  of  a  bill,  and  proceed  on 
it  as  in  a  suit  instituted,  and  treat  it 
as  such."  Talbot  v.  McGee,  4  T.  B. 
Mon.    (Ky.)    375. 

Answer  and  Cross-Bill  Cannot  Be 
Joined  in  Absence  of  Statute. — In  the 
absence  of  statutory  provisions,  a  cross- 
bill and  an  answer  are  essentially  sep- 
arate and  distinct  pleadings;  and  it  is 
irregular  to  join  and  blend  them, — as 
irregular  as  it  would  be  to  join  and 
blend  an  amended  and  supplemental 
bill.  Gilman  Sons  &  Co.  v.  New  Or- 
leans &  S.  R.  Co.,  72  Ala.  566. 

82.  United  States  v.  Eeese,  166  Fed. 
347. 

83.  Rev.  Codes  (Ky.),  1906,  §111. 
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Service  of  some  sort,  either  by  subpoena  or  substituted^  service,  or  a 
voluntary  appearance  is  necessary  in  order  to  confer  jurisdiction ;«'' 
in  that  respect  the  bill  and  cross-bill  do  not  constitute  one  miV^ 
Service  on  Attorney.  — The  general  rule  in  chftncery  is  that  service 
of  the  subpoena  or  other  process  cannot  be  made  upon  the  solicitor 
or  attorney  of  the  plaintiff  in  the  original  suit.^"  In  the  United 
States  courts  there  are  two  exceptions  to  this  rule:  First  m  case  of 
injunctions  to  stay  proceedings  at  law  f'  and  second,  in  cross-suits  m 
equity,  where  the  plaintiff  at  law  in  the  first,  and  the  plaintiff  in 
equity  in  the  second  case,  reside  beyond  the  jurisdiction  of  the  court.'^ 


84.  U.  S.— Lowenstein  v.  Glidewell, 
5  Dill.  325,  15  Fed.  Cas.  No.  8,575.  Ky. 
Horine  v.  Moore,  14  B.  Mon.  311.  N.  Y. 
Ledbetter  v.  Mandell,  141  App.  Div. 
556,  126   N.  Y.   Supp.  497. 

In  New  Jersey,  Chancery  rule  206a 
governs  the  question  as  to  service  of 
cross-bill.  Von  Bernnth  v.  Von  Ber- 
nuth,  76  N.  J.  Eq.  487,   74  Atl.   700. 

The  South  Dakota  code  contains  no 
special  provision  defining  specifically 
the  proceedings  to  be  had  in  cases  of 
cross-bills.  The  proceedings  are  there- 
fore governed  by  the  chancery  rules 
which  require  that  in  all  cases  in  order 
to  give  the  court  jurisdiction  of  the 
subiect-matter,  "the  cross-complamt 
shall  be  served  upon  the  opposing  party 
and  we  think  this  rule  is  applicable  to 
proceedings  to  enforce  mechanics'  and 
miners'  liens."  Phillips  v.  Branch 
Mint  M.  &  M.  Co.  (S.  D.),  131  N.  W. 
308,  312. 

New  York. — Service  of  a  cross-bill  is 
jurisdictional.  Ledbetter  v.  Mandell, 
141  App.  Div,  556,  121  N.  Y.  Supp. 
497. 

Substituted  Service.  —  Substituted 
service  may  be  ordered  by  the  court 
<<when  the  'cross-bill'  is  wholly  or 
partially  defensive  in  character  and 
where,  because  of  the  non-residence  of 
the  plaintiff  or  his  departure  from  the 
jurisdiction  substituted  service  may_  be 
necessary  to  prevent  a  failure  of  jus- 
tice." Ledbetter  v.  Mandell,  141  App. 
Div.  556,  126  N.  Y.  Supp.  497.  See 
also  Bowen  v.  Christian,  16  Fed.  729; 
Lowenstein  v.  Glidewell,  5  Dill.  325, 
15  Fed.  Cas.  No.  8,575. 

"An  order  giving  leave  to  serve  a 
cross-bill  by  substitution  may  be  set 
aside."  Fidelity  Trust  &  S.  Vault  Co. 
V.  Mobile  St.  E.  Co.,  53  Fed.  850; 
Eogers  v.  Riessner,  31  Fed.  591;  Bowen 
V.  Christian,  16  Fed.  729. 
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Service  of  Cross-Bill  on  New  Parties. 

In  Pennsylvania  equity  rule  40  pro- 
vides how  service  of  cross-bill  is  made 
on  new  parties  brought  in  thereby. 
Sears  v.  Scranton  Trust  Co.,  228  Pa. 
126,  138,  77   Atl.  423. 

Foreign  Corporation.— In  Fidelity  Tr. 
&  Safety  Vault  Co.  v.  Mobile  St.  R. 
Co.,  53  Fed.  850,  the  court  was  of  the 
opinion  that  service  on  the  president 
of  a  foreign  corporation  not  doing 
business  in  the  state  at  the  time  of 
such  service  was  not  a  valid  service 
under  the  laws  of  Alabama. 

85.  Lowenstein  V.  Glidewell,  5  Dill. 
325,  15  Fed.  Cas.  No.  8,575;  Ledbet- 
ter V.  Mandell,  141  App.  Div.  556,  126 
N.  Y.  Supp.  497. 

86.  Lowenstein  v.  Glidewell,  5  Dill. 
325,    15   Fed.    Cas.    No.    8,575. 

The  Mississippi  statute  provides  that 
five  days'  notice  in  writing  to  the 
solicitor  of  the  complainant  in  the  orig- 
inal bill  shall  be  sufficient  to  require 
the  complainant  to  appear  to  such 
cross-bill  and  to  answer  within  said 
time,  unless  the  time  to  do  so  be  ex- 
tended. Code  (Miss.),  1906,  ch.  19, 
§587. 

Waiver. — Though  in  the  absence  of 
special  authority  counsel  cannot  ap- 
pear and  waive  process  on  a  cross-bill, 
parties  will  nevertheless  be  estopped 
from  taldng  advantage  of  such  irregu- 
larity where  they  both  personally  and 
by  counsel  participate  in  the  litigation 
from  commencement  to  conclusion  and 
accept  their  full  share  of  the  property 
involved  in  the  litigation.  Kavanaugh 
V.  Shacldett's  Admr.,  Ill  Va.  423,  69 
S.  E.  335. 

87.  The  Cortes  Co.  v.  Thannhauser, 
9  Fed.  226;  Lowenstein  v.  Glidewell, 
5  Dill.  325,  15  Fed.  Cas.  No.  8,575. 

88.  Fidelity  Tr.  &  Safety  Vault  Co. 
V.  Mobile  St.  E.  Co.,  53  Fed.  '850;  Low- 
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When  the  cross-bill  is  defensive  in  its  nature,  it  is  conceded  that  an 
order  directing  service  of  the  subpoena  upon  the  solicitors  of  record 
for  the  original  complainant  is  proper;*^  but  there  is  some  question 
whether  such  practice  is  not  limited  to  cases,  where  the  cross-bill  is 
wholly  of  that  character,  and  that  if  offensive  or  affirmative  in  char- 
acter, service  must  be  made  upon  the  defendants  thereto  in  person.^^ 

XII.  DEMURRER.  —  A.  Grounds  op  Demurrer.  —  A  cross-bill 
is  demurrable  on  the  same  grounds  as  if  it   were    an    original    bill.*^^ 

The  objection  that  the  relief  sought  by  the  cross-bill  was  available 
by  answer  is  properly  raised  by  demurrer,''-  and  a  cross-bill  which 
seeks  to  introduce  new  and  distinct  matter  that  is  not  embraced  in 


enstein  v.  Glidewell,  5  Dill.  325,  15  Fed. 
Cas.  No.  8,575. 

Service  on  Solicitor.  —  "In  these 
cases,  to  prevent  a  failure  of  justice, 
the  court  will  order  service  of  the 
subpoena  to  be  made  upon  the  attor- 
ney of  the  plaintiff  in  the  suit  at  law 
in  the  one  case,  and  upon  his  solicitor 
in  the  suit  in  equity  in  the  other." 
Lowenstein  v.  Glidewell,  5  Dill.  325, 
15  Fed.  Cas.  No.  8,575. 

Service  was  directed  on  attorney 
where  the  party  resided  beyond  the 
sea.  Eckert  v.  Bauert,  4  Wash.  C.  C. 
370,  8  Fed.  Cas.  No.  4,266.  See  also 
Ward  r.  Seabring,  4  Wash.  C.  C.  472, 
29   Fed.   Cas.   No.    17,160. 

Party  Outside  Jurisdiction.— The  ob- 
jection that  a  cross-bill  will  not  lie 
because  the  defendant  therein  is  not 
within  the  jurisdiction  of  the  court  is 
untenable,  "because  in  the  United 
States  courts,  where  a  cross-bill,  which 
is  auxiliary  to  the  original  bill  is  filed, 
substituted  service  may  be  had  upon 
the  attornev  of  record."  Gregory  v. 
Pike,  29  Fed.  588. 

89.  American  Graphophone  Co.  v. 
Smith,  2&  App.  Cas.   (D.  C.)    563. 

Sufficiency  of  Order  Directing  Serv- 
ice.—  An  order  directing  service  of  a 
cross-bill  on  the  solicitors  of  the  com- 
plainant, naming  them,  is  sufficient 
when  the  record  shows  that  they  were 
the  sole  solicitors  for  the  company,  not 
only  in  the  equity  case,  but  also  in 
an  action  at  law  where  it  was  the  sole 
defendant.  American  Graphophone  Co. 
V.  Smith,  26  App.  Cas.  (D.  C.)  563. 

90.  American  Graphophone  Co.  v. 
Smith,  26  App.  Cas.   (D.  C;)   563. 

When  Cross-Bill  Substantially  De- 
fensive.— "If  it  is  a  good  cross-bill, 
properly  framed,  and  in  any  substan- 
tial part   defensive,  then  we  think  the 

19 


service  on  the  solicitor  of  the  original 
complaint,  the  sole  defendant  there- 
to, would  be  sufficient  to  require  an 
appearance  and  answer."  American 
Graphophone  Co.  v.  Smith,  supra. 

91.  U.  S.  — Greenwalt  v.  Duncan,  16 
Fed.  35,  5  McCrary  132.  N.  J.— Dore- 
mus  V.  City  of  Paterson,  70  N.  J.  Eq. 
296,  62  Atl.  3,  affirmed,  71  N.  J.  Eq. 
789,  71  Atl.  1134  (multifariousness  and 
misjoinder).  Tenn.  —  Hildebrand  v. 
Beasly,  7  Heisk.  121,  multifariousness. 
See  also  infra,  XIII. 

A  cross-bill  which  alleges  no  facts 
which,  if  proved,  would  constitute  a 
valid  defense  to  the  bill  or  entitle  de- 
fendant to  any  affirmative  relief  is  de- 
murrable. Harding  v.  Olson,  76  111. 
App.   475. 

In  Mississippi  under  the  Code  (1906), 
§587,  a  cross-bill  which  is  in  effect  an 
original  bill  and  introduces  no  new 
matter  material  in  defending  the  orig- 
inal bill  is  demurrable.  District  Grand 
Lodge  U.  O.  O.  F.  r.  Leonard,  92  Miss. 
777,  46  So.  532. 

When  Cross-Bill  Fails  To  Show 
Equity, — A  cross-bill  which  shows  no 
equity  on  its  face  is  demurrable.  "A 
demurrer  in  chancery  is  always  to  the 
merits,  and  in  bar  of  the  relief  sought, 
and  proceeds  upon  the  ground  that,  ad- 
mitting the  facts  to  be  true  as  stated 
in  the  bill,  still  the  complainant  is 
not  entitled  to  the  relief  he  seeks." 
Patterson  v.  Northern  Trust  Co.,  231 
111.   22,   27,  82   N.   E.   840. 

92.  m. — Eoby  v.  South  Park  Comrs., 
252  111.  575.  97  N.  E.  225;  Wing  f. 
Goodman,  75  111.  159.  Mass.— Bucking- 
ham V.  Wesson,  54  Miss.  526.  N,  J. 
Beck  V.  Beck,  43  N.  J.  Eq.  39,  10  Atl. 
155. 

See  also  Gordon  v.  Johnson,  79  111. 
App.  423. 

Vol.  VI 


290 


CROSS-BILL 


the  original  action  may  and  should  be  stricken  on  demurrer.»» 
B.  Judgment  on  Demurrer.  —  Granting  Affirmative  Relief. 
If  a  demurrer  to  a  cross-bill  is  overruled  and  plaintiff  elects  to  stand 
by  his  demurrer,  the  court  has  jurisdiction  to  award  affirmative  relief 
upon  the  cross-bill.''* 

XIII.  RELIEF  BY  MOTION  TO  STRIKE. —  A  motion  to  strike 
and  not  a  demurrer  is  the  proper  remedy  where  the  cross-bill  disre- 
gards the  established  procedure,"^  though  it  has  been  held  in  some 
instances  that  either  remedy  might  be  invoked,""  and  that  if  a  de- 
murrer be  filed  the  court  may  treat  it  as  a  motion  to  strike.®^ 

XIV.  PLEAS  TO  CROSS-BILL.  —  The  general  rules  governing 
pleas  in  equity  apply,'-***  and  an  answer  to  a  cross-bill  must  fully  answer 
the  averments  of  such  cross-bill."" 

The  failure  of  the  original  plaintiff  to  answer  a  cross-bill  will  result 
in  the  cross-bill  being  taken  as  true  should  the  original  bill  be  dis- 
missed,^  but  such  failure  will  be  regarded  as  waived  if  defendant  goes 
to  trial  without  asking  for  judgment  pro  confessor 

A  plea  which  seeks  to  negative  averments  of  a  cross-bill  must  do  so 
by  positive  averments,^  as  they  cannot  be    extended    by    inference.* 


93.  Peterson  v.  Lott  (Ga.),  73  S.  E. 
15;  Johnson  v.  Stancliff,  113  Ga.  886, 
39  S.  E.   296. 

94.  Crisman  v.  Heiderer,  5  Colo. 
589. 

95.  Wright  v.  St.  Louis  S.  W.  E. 
Co.,  175  Fed.  845. 

96.  Eoby  r.  South  Park  Comrs.,  252 
111.  575,  97  N.  E.  225.  In  the  case 
above  cited  the  court  refers  to  Morgan 
V.  Smith,  11  111.  194,  where  tlie  cross- 
bill was  dismissed  on  motion  to  strike. 

97.  Wright  v.  St.  Louis  &  S.  W.  E. 
Co.,   175   Fed.   845. 

In  New  Jersey  the  remedy  in  case 
a  cross-bill  fails  to  allege  ground  for 
equitable  relief  is  by  motion  to  strike 
(Clark  V.  Van  Cleef,  75  N.  J.  Eq.  152, 
71  Atl.  260),  the  motion  to  strike  be- 
ing held  to  be  equivalent  to  a  demur- 
rer (Clark  V.  Van  Cleef,  75  N.  J.  Eq. 
152,  71  Atl.  260;  Stevenson  v.  Morgan, 
63  N.  J.  Eq.  707,  53  Atl.  78).  See  the 
title  "Demurrer." 

98.  Leyden  r.  Lawrence,  78  N.  J. 
Eq.  453,  79  Atl.  615.  See  also  Baker 
V.  Belknap's  Estate,  39  Vt.  168. 

99.  Somerville  Water  Co.  r.  Borough 
of  Somerville,  78  N.  J.  Eq.  199,  78  Atl. 
7'93,  an  answer  to  a  cross-bill  which 
fails  to  answer  interrogatories  is  in- 
sufficient. See,  however,  Beuthein  v. 
Dillon,  160  Mich.  396,  125  N.  W.  363, 
holding  that  when  the  original  com- 
plaint   alleged    that   the   lands   claimed 
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therein  were  in  a  wild  unenclosed  es- 
tate, which  allegation  was  denied  in 
the  cross-bill,  and  possession  of  the 
land  by  defendant  was  set  up,  the 
failure  to  specifically  deny  such  pos- 
session in  the  answer  to  the  cross-bill 
is  not  an  admission  thereof. 

1.  Byrd  v.  Sabin,  8  Ark.  279. 

A  sworn  allegation  of  a  cross-bill  not 
controverted  by  the  answer  must  be 
taken  as  prima  facie  true.  Citizens' 
State  Bank  v.  First  Nat.  Bank  (Tex. 
Civ.  App.),  120  S.  W.  1141. 

2.  Cribbs  v.  Walker,  74  Ark.  104, 
85  S.  W.  244;  Pembroke  V.  Logan,  71 
Ark.  364,  74  S.  W.  297. 

When  a  cross-bill  fails  to  state  any 
facts  upon  which  any  judgment  for  the 
defendant  could  have  been  founded,  the 
fact  that  there  was  no  reply  thereto 
will  not  warrant  a  judgment  as  con- 
fessed, especially  when  the  defendant 
had  previously  filed  an  answer  to  which 
there  was  a  reply  and  the  cause  hav- 
ing gone  to  trial  as  if  all  the  issues 
were  joined  and  where  the  court  doubt- 
less treated  the  plaintiff's  reply  as 
covering  the  after-filed  cross-bill.  Stev- 
ens V.  Fitzpatrick,  218  Mo.  708,  720, 
118   S.   W.  51. 

3.  Leyden  v.  Lawrence,  78  N.  J. 
Eq.  453,  79  Atl.  615;  Allen  V.  Eandolph, 
4  Johns.   Ch.   (N.  Y.)    693. 

4.  Leyden  v.  Lawrence,  78  N.  J. 
Eq.   453,   79   Atl.   615. 
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Reply  Wlien  Answer  Taken  as  Cross-Bill.  —  A  reply  to  an  answer  in  the 
nature  of  a  cross-bill  cannot  contain  new  grounds  for  the  relief  sought 
in  the  original  bill.^ 

XV.  AMENDMENTS.  —  A.  To  Cross-Bill.  —  The  cross-bill  may 
be  amended  by  leave  of  court,*^  or  without  leave,  and  as  of  course,  if 
so  provided  by  statute.'^ 

Amendment  Conforming  to  Proof. —  A  cross-bill  may  be  amended  to 
conform  to  the  proof.^ 

B.  Amendment  of  Answer  to  Cross-Bill,  —  It  is  discretionary 
with  the  court  to  allow  or  refuse  the  answer  to  the  cross-bill  to  be 
amended,  and  in  the  absence  of  abuse  of  discretion  its  action  will  not 
be  interfered  with  on  appeal.^ 

XVI.  HEARING.  —  Wliile  it  is  not  necessary  that  the  bill  and 
cross-bill  be  heard  together,  this  is  the  usual  practice,  and  when  both 
causes  are  at  issue  the  plaintiff  in  the  cross-suit  may  have  an  order 
that  they  be  heard  together.^" 

Stay  Pending  Hearing.  —  If  complainant  in  the  cross-bill  desires  that 
the  hearing  of  the  original  bill  be  stayed  until  the  hearing  of  the  cross- 
bill he  should  make  an  application  for  that  purpose,  as  the  filing  of 
the  cross-bill  does  not  necessarily  stay  the  hearing  on  the  original  bill. 
Such  applications  are  usually  granted  when  made  in  time,  or  where 
the  furtherance  of  justice  requires  it.^^ 

XVII.  DISMISSAL  OF  CROSS-BILL.  —  A.  General  Rule.  — A 
cross-bill  that  seeks  no  discovery  and  no  affirmative  relief  that  cannot 


5.  Munich  Ee-Insiiranee  Co.  v. 
United  Surety  Co..  113  Aid.  200,  77 
Atl.  579.  See  the  titles  "Departure;" 
"Replication  or  Reply." 

Waiver. — The  court  in  Munich  Ee- 
Insuranee  Co.  v.  United  Surety  Co., 
supra,  says  on  this  point:  "But  as  the 
appellee  not  only  did  not  make  any 
objection  to  that  mode  of  proceeding, 
but  joined  issue  in  the  matters  thus 
set  out,  we  will  consider  the  question 
although  irregularly  raised.  In  doing 
so,  however,  we  must  not  be  considered 
as  sanctioning  the  practice." 

6.  Hildebrand  V.  Beaslev,  7  Heisk. 
(Tenn.)  121. 

Denial  of  Leave  To  Amend  Not 
Abuse  of  Discretion. — An  application 
for  leave  to  amend  a  cross-bill  is 
properly  denied  within  the  sound  legal 
discretion  of  the  court,  when  such  ap- 
plication was  not  made  until  some 
days  after  final  decree  had  been  ren- 
dered on  the  original  bill.  Dickson  r. 
Dickson,  232  111.  577,  83  N.  E.  1067. 


7.  Jackson  f.  Lemler,  S3  Miss.  37, 
35  So.  306. 

8.  Prichard  v.  Littlejohn,  128  HI. 
123,  21  X.  E.  10. 

9.  Higgins  r.  Curtiss,  82  111.  28. 
See  the  title  "Bills  and  Answers." 

10.  Eandolph's   Appeal,   66   Pa.   178. 
In  Oregon  the  statute  permits,  in  a 

proper  case,  that  a  cross-bill  in  equity 
may  be  filed  in  an  action  at  law,  and 
in  such  case  the  proceedings  at  law 
are  stayed  and  the  case  proceeds  as 
a  suit  in  equitv.  Scheiffelin  v.  Weath- 
erred,  19    Ore.' 172,   23   Pac.  '898. 

11.  TJ.  S.— Hunt  V.  Oliver,  12  Fed. 
Cas.  No.  6,894.  111.— Beauchamp  r. 
Putnam,  34  111.  378.  Miss.— Griswold 
r.  Simmons,  50  Miss.  137.  N.  J. 
Stevens  v.  Stevens,  24  X.  J.  Eq.  77; 
Williams  r.  Carle,  10  X.  J.  Eq.  543. 
N.  Y.— Farmers'  Loan  &  Trust  Co.  v. 
Sevmour,  9  Paige  538;  White  v.  Buloid, 

I  2   Paige  164. 
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be  obtained  by  answer  to  the  original  bill,  will  be  dismissed  either  on 
answer  or  motion  or  demurrer/^ 

B.  Defect  of  Parties.  —  A  cross-bill  will  not  be  dismissed  for 
want  of  parties  defendant  ;^=^  and  where  it  is  necessary  to  bring  in 
parties  in  order  to  consider  the  equities  set  up  in  the  cross-bill, 
the  remedy  is  to  bring  in  such  parties,  and  not  a  motion  to  strike.^* 

C.  Dismissal  of  Original,  Bill.  —  "Whether  or  not  the  dismissal 
of  the  original  bill  carries  with  it  the  cross-bill  depends  upon  the 
character  of  the  latter.^^  If  the  cross-bill  sets  up  matters  purely  de- 
fensive to  the  original  bill  and  prays  for  no  affirmative  relief,  the 
dismissal  of  the  latter  necessarily  disposes  of  the  former.^''  In  some 
jurisdictions  by  statute,  after  a  cross-bill  has  been  filed  a  complainant 
will  not  be  permitted  to  dismiss  his  bill  without  the  consent  of  the 
defendant.^'^  But  where  the  cross-bill  sets  up,  as  it  may,  additional 
facts  not  alleged  in  the  original  bill,  relating  to  the  subject-matter, 
and  prays  for  affirmative  relief  against  the  plaintiffs  in  the  original 
bill  in  the  case  thus  made,  the  dismissal  of  the  original  bill  does  not 


12.  Thomas  v.  Thomas,  250  111.  354, 
95  N.  E.  345,  reversing  155  111.  App. 
619;  Howe  v.  South  Park  Comrs.,  119 
111.  101,  7  N.  E.  333;  Newberry  v. 
Blatchford,  106  111.  584;  Akin  v.  Cas- 
sidy,  105  111.  22;  Wing  v.  Goodman, 
75  111.   159. 

Application  for  Sam©  Relief  as 
Prayed  for  in  Bill. — The  practice  in 
chancery  will  not  permit  a  defendant 
to  file  a  cross-bill  praying  the  same 
thing  may  be  done  as  is  sought  to  be 
accomplished  by  the  original  bill.  _A 
demurrer  would  lie  to  such  a  cross-bill, 
or  it  might  be  dismissed  on  motion. 
Newberry  v.  Blatchford,  106  111.  584, 
600;   Morgan  v.  Smith,  11  111.  194. 

13.  Haberman  v.  Kaufer,  60  N.  J. 
Eq.   271,   279,   47   Atl.   48. 

14.  Haberman  v.  Kaufer,  60  N.  J. 
Eq.  271,  279,  47  Atl.  48;  Wooster  v. 
Cooper,  56  N.  J.  Eq.  759,  36  Atl.  281. 
And  see  supra,  V,  F. 

15.  U.  S. — Pullman  Palace  Car  Co. 
V.  Central  Transp.  Co.,  49  Fed.  261; 
Lowenstein  v.  Glidewell,  5  Dill.  325, 
15  Fed.  Cas.  No.  8,575.  Ala.— Wilkin- 
son V.  Roper,  74  Ala.  140.  Fla.— Ballard 
V.  Kennedy,  34  Fla.  483,  496,  16  So. 
327.  m. — Chicago  Artesian  Well  Co. 
V.  Connecticut  Mut.  Life  Ins.  Co.,  57 
111.  424.  la. — Worrell  v.  Wade's  Heirs, 
17  Iowa  96.  Ky.— Wickliffe  v.  Clay,  1 
Dana  585.  N.  J. — Dawson  v.  Amey,  40 
N.  J.  Eq.  494,  4  Atl.  442.  Va.— Eag- 
land  V.  Broadnax,  29  Gratt.  401. 

In  Mississippi  the  cross-bill  may  be 
retained  by  order.     Sigman  v.  Lundy, 
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66   Miss.   522;   Dewees  v.    Dewees,    55 
Miss.   315,   action   for   divorce. 

Effect  of  Dismissal  on  Answer. 
Though  a  plaintiff  may  have  the  right 
to  dismiss  his  petition,  and  such  dis- 
missal carries  with  it  so  much  of  the 
answer  as  is  purely  defensive,  the  por- 
tion of  the  answer  which  is  in  the  na- 
ture of  a  cross-bill  is  not  affected  by 
the  dismissal  and  remains  in  court  in 
order  that  the  issues  raised  therein 
might  be  determined.  Eay  V.  Home 
&  Foreign  Invest.  Co.,  106  Ga.  492,  32 
S.  E.  603. 

16.  TT.  S.— Cross  v.  Del  Valle,  1  Wall. 
5,  17  L.  ed.  515;  San  Diego  Flume  Co. 
V.  Souther,  90  Fed.  164,  32  C.  C.  A. 
548,  61  U.  S.  App.  134;  Lowenstein  v. 
Glidewell,  5  Dill.  325,  15  Fed.  Cas.  No. 
8,575.  Ala. — Wilkinson  v.  Eoper,  74 
Ala.  140.  Fla. — Ballard  v.  Kennedy,  34 
Fla.  483,  496,  16  So.  327.  N.  J.— New 
York  &  N.  J.  Water  Co.  v.  Borough 
of  North  Arlington  (N.  J.  Eq.),  75  Atl. 
177.  Ore.— Maffett  v.  Thompson,  32 
Ore.  546,  52  Pac.  565,  53  Pac.  854.  Va. 
Equitable  Life  Assur.  Soc.  v.  Wilson, 
110    Va.    571,    66    S.   E.    836. 

**A  dismissal  of  the  original  bill, 
resting  in  the  election  of  the  complain- 
ant, at  any  time  before  the  decree,  car- 
ries with  "it  the  cross-bill."  Continen- 
tal Life  Ins.  Co.  v.  Webb,  54  Ala.  688; 
Ladner   v.   Ogden,   31   Miss.   332. 

17.  Thomas  v.  Thomas,  250  111.  354, 
95  N.  E.  345,  reversing  155  111.  App. 
619. 
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dispose  of  the  cross-bill,  but  it  remains  for  disposition  as  if  it  had  been 
filed  as  an  original  bill,^*  nor  will  a  dismissal  of  the  action  affect  a 
cross-bill  when  an  answer  to  the  cross-bill  has  been  filed.^** 

Dismissal  of  Cross-Bill  Not  Res  Adjudicata.  —  The  dismissal  of  a  cross- 
bill under  circumstances  rendering  the  cross-bill  unnecessary  in  order 
to  obtain  the  relief  sought  by  it,  is  not  an  adjudication  that  the  party 
who  filed  the  cross-bill  has  no  rights  in  the  subject-matter  of  the  liti- 
gation.^** 

XVIII.  JUDGMENT  ON  CROSS-BILL.  —  When  there  is  a  mate- 
rial variance  between  the  cross-bill  and  the  decree,  and  the  decree  is 


18.  U.  S.— Holgate  v.  Eaton,  116 
U.  S.  33,  6  Sup.  Ct.  224,  29  L.  ed. 
538;  Chicago  &  A.  E.  Co.  V.  Union 
Eolling  Mill  Co.,  109  U.  S.  702,  3 
Sup.  Ct.  594,  27  L.  ed.  1081;  Tower  v. 
Stimpson,  175  Fed.  130;  San  Diego 
Flume  Co.  v.  Souther,  90  Fed.  164,  32 
C.  C.  A.  548,  61  U.  S.  App.  134;  Mar- 
kell  V.  Kasson,  31  Fed.  104;  Lowen- 
stein  V.  Glidewell,  5  Dill.  325,  15  Fed. 
Gas.  No.  8,575.  Ala. — Wilkinson  v. 
Eoper,  74  Ala.  140.  Fla.— Spencer  v. 
Spencer,  59  Fla.  608,  52  So.  146;  Price 
V.  Stratton,  45  Fla.  535,  547,  33  So. 
644;  Ballard  v.  Kennedy,  34  Fla.  483, 
16  So.  327.  111.— Pingrey  r.  Eulon,  246 
111.  109,  92  N.  E.  592.  la.— Clark  v. 
City  of  Des  Moines,  20  Iowa  454.  And 
see  Worrell  r.  "Wade's  Heirs,  17  Iowa 
96.  N.  J.— Somerville  Water  Co.  v. 
Borough  of  Somerville,  78  N.  J.  Eq. 
199,  78  Atl.  793;  Von  Bernuth  r.  Von 
Bernuth,  76  X.  J.  Eq.  487,  74  Atl.  700 
(action  for  divorce) ;  Coogan  v.  McCar- 
ren,  50  N.  .J.  Eq.  611,  25  Atl.  330.  Ore. 
Maffett  V.  Thompson,  32  Ore.  546,  52 
Pac.  565,  53  Pac.  854.  R.  I. — Wetmore 
V.  Fiske,  15  E.  T.  354,  5  Atl.  375,  10 
Atl.  627.  Va. — Equitable  Life  Assur. 
Soe.  V.  Wilson,  110  Va.  571,  66  S.  E. 
836;  Eagland  v.  Broadnax,  29  Gratt. 
401.  W.  Va.— West  Virginia  O.  &  O. 
L.   Co.  V.  Vinal,  14  W.  Va.   637. 

In  Maffett  v.  Thompson,  32  Ore.  546, 
52  Pac.  565,  53  Pac.  854,  it  is  said: 
"The  same  principle  has  been  held  to 
obtain  under  the  code  practice  of  some 
of  the  states,"  citing  Cal. — Warner  r. 
Darrow,  91  Cal.  309,  27  Pac.  737;  Mott 
V.  Mott,  82  Cal.  413,  22  Pac.  1140,  1142. 
Ga.— Jones  v.  Thacker  &  Co.,  61  Ga. 
329.  la.— Eussell  v.  Lamb,  82  Iowa 
558,  48  N.  W.  939;  Worrell  v.  Wade's 
Heirs,   17  Iowa  96. 

In  an  action  to  foreclose  a  mortgage 
on  real   estate,   one   of  the   defendants 


filed  a  cross-bill  in  which  he  claimed 
to  have  a  paramount  lien  on  the  mort- 
gaged premises.  Another  defendant 
filed  an  answer  to  the  cross-bill  deny- 
ing the  validity  of  the  lien  set  up  in 
the  cross-bill  and  claimed  to  be  the 
owner  of  the  land.  The  original  peti- 
tioner thereupon  dismissed  his  bill  and 
upon  the  request  of  the  defendant  filing 
the  cross-bill  proceeded  upon  the  issues 
raised  by  the  cross-bill  and  the  answer 
thereto  and  judgment  was  rendered  in 
favor  of  the  defendant  filing  the  cross- 
bill. Upon  appeal  this  was  held  no 
error.  Sigel-Campion  Live  Stock  Com, 
Co.  V.  Haston,  81  Kan.  656,  106  Pac. 
1096. 

Taking  Note  of  Fractions  of  a  Day. 
For  the  purpose  of  determining 
whether  a  cross-bill  was  filed  prior  to 
the  filing  of  a  motion  to  dismiss  the 
original  bill,  the  court  may  notice  frac- 
tions of  a  day  and  determine  which 
of  the  two  papers  were  filed  first. 
Tower  v.   Stimpson,  175  Fed.   130. 

19.  Somerville  Water  Co.  v.  Bor- 
ough of  Somerville,  78  X.  J.  Eq.  199, 
78  Atl.   793. 

20.  Dunbar  v.  American  Tel.  &  Tele. 
Co.,  238  111.  456,  490,  87  X.  E.  521, 
reversing  142  111.  App.  6;  Boone  v. 
Clark,  129  111.  466,  21  N.  E.  850. 

In  Dunbar  v.  American  Tel.  &  Tele. 
Co.,  supra,  the  court  said:  "It  would 
be  a  judicial  outrage  on  the  rights  of 
Kellogg  to  dismiss  his  cross-bill  on  the 
ground  that  he  could  obtain  all  the 
risrhts  he  was  entitled  to  under  the 
original  bill,  and  then  deny  him,  upon 
the  hearing  of  the  original  bill,  such 
relief  as  he  in  equity  is  clearly  en- 
titled to,  on  the  ground  that  his  rights 
had  already  been  adjudicated.  Courts 
of  equity  were  never  designed  to  work 
out    such   unconscionable    absurdities." 

Vol.  VI 


294 


CB08S-BILL 


unsupported  by  the  cross-bill,  no  judgment  thereon  can  be  sustained,^^ 
nor  can  a  decree  be  founded  upon  matter  set  up  in  the  cross-bill  foreign 
to  the  subject-matter  of  the  bill.^^  But  a  decree  giving  affirmative 
relief  to  a  defendant  will  not  be  reversed  on  appeal,  merely  because 
no  cross-bill  was  filed,  the  case  having  been  tried  out  on  the  merits, 
and  the  evidence  warranting  the  decree.'^ 

XIX.    REVIEW  OF  ORDER  DISMISSING    CROSS-BILL.  —  An 

order  sustaining  a  demurrer  to  the  cross-bill,  and  dismissing  it,  is 
interlocutory,  and  is  not  reviewable  so  long  as  the  original  bill  is  un- 
disposed of.^* 


21.  Prichard  v.  Littlejohn,  128  III. 
123,  21  N.  E.  10. 

A  decree  on  a  cross-bill  which  is  so 
defective  that  it  is  a  nullity  and  which 
prayed  for  the  reverse  of  what  the 
original  bill  prayed,  is  fatally  erro- 
neous. And  it  is  immaterial  that  ob- 
jection was  not  made.  Washington,  etc. 
E.  Co.  V.  Bradley,  10  Wall.  (U.»  S.) 
299,  19  L.  ed.  894. 

22.  Peters  v.  Case,  62  W.  Va.  33, 
57  S.  E.  733. 

A  decree  founded  upon  matter  set 
■up  in  a  cross-bill,  foreign  to  the  sub- 
ject-matter of  the  bill,  may  be  reversed 
on  a  bill  of  review  for  error  of  law. 
Peters  v.  Case,  62  W.  Va.  33,  57  S.  E. 
733.    See  the  title  "Bills  of  Eeview." 

23.  Eichards  v.  Shaw,  77  N.  J.  Eq. 
399,  77  Atl.  618. 
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24.  McMahon  v.  Quinn,  140  HI.  199, 
29  N.  E.  731;  Sholty  v.  Sholty,  140  111. 
81,  29  N.  E.  1041;  Fleece  r.  Eussell, 
13  111.  31;  French  v.  Bellows  Falls  Sav. 
Inst.,    67   111.   App.    179. 

See,  however,  contra,  Lehman  v.  Ford, 
47  Ala.  733,  holding  that  a  cross-bill 
regularly  filed  is  so  far  an  independent 
suit  as  to  authorize  an  appeal  from  a 
decree  dismissing  the  same  on  demurrer 
before  the  determination  of  the  orig- 
inal bill. 

In  French  r.  Bellows  Falls  Sav.  Inst., 
supra,  the  court  said:  "Although  in  a 
limited  sense  the  order  sustaining  the 
demurrer  was  a  final  one,  yet  it  was 
not  until  the  original  bill  was  dis- 
posed of  that  it  was  final,  in  the  sense 
of  being  appealable."  See  also  the 
title  "Cross-Complaint." 
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CROSS  REFERENCES : 

Declaration  and  Complaint. 


I.  OFFICE  OF  CROSS-COMPLAINT.  —  A.  Principles  Govern- 
ing.—  The  principles  governing  the  filing  of  a  cross-complaint  are 
said  to  be  analogous  to  and  based  on  the  old  equitable  principles 
governing  cross-bills.^ 


1.  Cal. — Sullivan  i'.  California  Real- 
ty Co.,  142  Cal.  201,  75  Pac.  767;  East 
Riverside  Dist.  v.  Holcomb,  126  Cal. 
315,  58  Pac.  817.  Wis.— First  Nat. 
Bank  of  Omro  v.  Frank,  131  Wis.  416, 
111  N.  W.  526;  Kollock  v.  Scribner, 
98  Wis.  104,  73  N.  W.  776.  Eng.— 77i  re 
Milan  Tramways  Co.,  L.  R.  22  Ch.  Div. 
122,  52  L.  J.  Ch.  29,  48  L.  T.  (N.  S.) 
213,  affirmed,  L.  R.  25  Ch.  Div.  587, 
53  L.  J.  Ch.  1008,  50  L.  T.  (N.  S.) 
545;  Furness  V.  Booth,  L.  R.  4  Ch.  Div. 
586,  46  L.  J.   Ch.  112. 

See  the  title  "Cross-Bills." 
Principles  Governing. — The  principles 
which  govern  the  filing  of  cross-com- 
plaints and  declaring  who  and  for 
what  purpose  they  may  be  used  are  to 
a  great  extent  "those  which  apply  to 
interventions  and  counterclaims  and 
the  bringing  in  of  new  parties,  and 
those  which  apply  to  cross-bills  under 
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the  old  equity  practice.  The  general 
rule  is,  that  a  plaintiff  may  select  those 
whom  he  desires  to  make  defendants, 
and  that  new  parties  brought  in  against 
his  will  cannot  be  allowed  to  set  up 
against  him  defenses  and  affirmative 
causes  of  action  which  the  original 
defendant  could  not  have  set  up;  and 
this  is  especially  so  where  the  granting 
of  the  relief  sought  by  the  original  com- 
plaint would  not  have  prejudiced 
the  other  causes  of  action  which 
the  new  parties  seek  to  have  adjudi- 
cated. Peculiar  circumstances  may 
make  exceptions  to  the  rule,  but  the 
general  principle  is  as  above  stated." 
East  Riverside  Irr.  Dist.  v.  Holcomb, 
126  Cal.  315,  58  Pac.  817.  To  same 
effect:  Ala. — Andrews  v.  Hobson,  23 
Ala.  219,  239.  Fla. — Fagan  v.  Barnes, 
14  Fla.  53.  Ky. — Daniel  v.  Morrison, 
i  6  Dana  182.  N.  Y.— Chapman  v.  Forbes, 
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B.  When  Interposed  by  Defendant.  —  A  cross-complaint  is  a 
pleading  by  a  defendant  to  an  action,  which  contains  a  statement  of 
facts  sufficient  to  constitute  a  cause  of  action  against  the  plaintiff  in 
reference  to  the  transaction  upon  which  the  original  action  is  founded, 
or  affecting  property  to  which  the  original  action  relates.^ 

A  cross-complaint  may  also  be  filed  by  a  defendant  against  one  or 


123  N.  Y.  532,  26  N.  E.  3;  National 
Fire  Ins.  Co.  v.  McKay,  21  N.  Y.  191. 
Indiana  Code  Provision. — "Properly 
speaking,  there  is  no  sucli  pleading 
known  to  our  code  as  a  cross-complaint. 
If  the  cross-proceeding  be  against  the 
plaintiff,  and  grew  out  of  the  matters 
averred  in  the  complaint  as  constitut- 
ing the  cause  of  action,  it  is  a  counter- 
claim. But,  notwithstanding  the  silence 
of  our  code  upon  the  subject  of  cross- 
complaint,  the  chancery  practice  of  de- 
termining the  rights  of  the  parties  on 
each  side  of  a  case  is  clearly  recog- 
nized by  our  decisions;  and  in  such 
cases  the  rules  of  pleading  and  prac- 
tice of  chancery  courts,  as  modified  by 
the  spirit  of  the  code,  govern.  Fletcher 
V.  Holmes,  25  Ind.  458;  Fomeroy  Eem., 
sections  806,  808;  Bliss  Code  PI.,  sec- 
tion 390.  Hence,  it  has  become  the  es- 
tablished practice  of  our  courts  that 
cross-actions  may  be  resorted  to  be- 
tween parties  on  the  same  side  of  a 
case,  and  the  pleading  filed  in  institut- 
ing such  cross-action  is  known  under 
our  practice  as  a  'cross-complaint.' 
While  the  mode  of  procedure  is  not 
prescribed  by  the  code,  and  the  chan- 
cery practice  is  proper  to  be  resorted 
to  in  such  proceedings,  the  basis  of 
the  procedure  is  nevertheless  found  in 
the  statute  (Rev.  St.  1894,  section  577; 
Rev.  St.  1881,  section  568),  which  pro- 
vides that  the  court  'may,  when  the 
justice  of  the  case  requires  it,  deter- 
mine the  ultimate  rights  of  the  parties 
on  each  side  as  between  themselves.'  " 
Heaton  v.  Lynch,  11  Ind.  App.  408,  38 
N.  E.  224.  See  also  the  title  "Cross- 
Bills,"  I,  and  Standlev  v.  Northwestern 
Mut.  Life  Ins.  Co.,  95  Ind.  254;  Douth- 
itt  V.  Smith,  69  Ind.  463. 

"The  cases  of  Sterne  v.  McKinney, 
79  Ind.  578  and  Sterne  v.  First  Nat. 
Bank,  79  Ind.  560,  decide  that  where 
the  matters  set  forth  in  the  counter- 
claim or  cross-complaint  are  not  con- 
nected with  the  matters  alleged  in  the 
complaint  it  is  not  error  to  dismiss  the 
cross-complaint  or  counterclaim,  on  the 
motion  of  the  plaintiff.     The  rule  was 


carried  very  far  in  McMahan  v.  Spin- 
ning, 51  Ind.  187,  where  it  was  held 
that  the  defendant  could  not  set  up, 
as  a  counterclaim  to  a  complaint  for 
work  performed  and  materials  fur- 
nished, a  demand  for  damages  for  a 
failure  to  abide  by  an  award  of  ar- 
bitrators to  whom  the  matter  of  differ- 
ence had  been  submitted,  although  the 
work  and  materials  sued  for  were  the 
same  as  those  involved  in  the  plaintiff's 
cause  of  action."  Standley  v.  North- 
western Mut.  Life  Ins.  Co.,  95  Ind.  254, 
262. 

2.  Cal. — Harrison  v.  McCormick,  69 
Cal.  616,  11  Pac.  456.  See  also  Hall 
V.  Cole,  38  Pac.  894.  Idaho.— Bacon  v. 
Rice,  14  Idaho  107,  93  Pac.  511.  Ky. 
Mattingly  v.  Eversole,  113  S.  W.  447. 
Wis. — Cawker  v.  Central  Bitulithic  P. 
Co.,  133   Wis.  29,  113   N.   W.   419. 

In  Indiana  "the  term  'counterclaim* 
is  used  to  denote  the  matters  consti- 
tuting the  ground  of  defense  as  well 
as  the  pleading  in  which  it  is  stated, 
and  the  term  'cross-complaint'  is  very 
frequently  used  to  designate  the  plead- 
ing, although  it  has  been  said  that 
'counterclaim'  is  the  proper  title  of  the 
pleading.  Whatever  term  may  be  used 
to  designate  the  pleading,  whether 
'cross-complaint'  or  'counterclaim,'  it 
is  only  proper  where  it  pleads  matter 
connected  with  the  subject  of  the  orig- 
inal action  which  entitles  the  defendant 
to  affirmative  relief  or  mitigates  the 
recovery."  Standley  v.  Northwestern 
Mut.  Life  Ins.   C;^.^'  95  Ind.  254,  264. 

Complaint  and'  Cross-Complaint. — The 
only  real  difference  between  a  com- 
plaint and  a  cross-complaint  is  that  the 
first  is  filed  by  the  plaintiff  and  the 
second  by  the  defendant.  Both  contain 
a  statement  of  facts  and  each  demands 
affirmative  relief  upon  the  facts  stated. 
Ark.— Gantt's  Dig.  §808;  White  v. 
Reagan,  32  Ark.  281,  290.  Ind.— Board 
of  Comrs.  of  Tippecanoe  County  v.  La- 
fayette, etc.  R.  Co.,  50  Ind.  85;  Ewing 
V.  Patterson,  35  Ind.  326.  Wash.— Pow- 
ell V.  Nolan,  27  Wash.  318,  334,  67  Pac. 
712,  68  Pac.  389. 
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more  co-defendants,  showing  that  he  is  entitled  to  relief  against  one 
or  all  of  such  co-defendants,  provided  such  relief  involves  or  affects 
the  subject-matter  of  the  original  action.^ 

In  some  of  the  code  states  provision  is  also  made  for  the  filing  of  a 
cross-complaint  by  a  defendant  against  one  not  a  party  to  the  action, 
where  the  cause  of  action  set  up  by  the  cross-complaint  affects,  or  is 
affected  by,  the  original  cause  of  action.* 

C.  CROSS-CoMrLAiNT  BY  PLAINTIFF.  —  When  a  party  comes  into 
the  action  by  intervention,  such  intervention  may  be  adverse  to  the 
plaintiff.  And  when  such  a  condition  exists  the  intervenor  becomes 
plaintiff  in  the  intervention,  and  the  plaintiff  becomes  defendant  and 
has  all  the  rights  of  a  defendant  in  an  ordinary  action  and  may  file  a 
cross-complaint  to  the  intervention.^ 

II.  PURPOSE. — When  a  defendant  seeks  affirmative  relief 
against  a  party  to  the  action  affecting  the  subject-matter  thereof  he 
may  in  addition  to  his  answer  file  a  cross-complaint,'^  or  may  make 


3.  Ark.— Ringo  v.  Woodruff,  43  Ark. 
469,  497.  Ind. — Heaton  v.  Lynch,  11 
Ind.  App.  408,  38  X.  E.  224.  See  also 
Wright  v.  Anderson,  117  Ind.  349,  20 
N.  E.  247;  Browning  r.  Merritt,  61  Ind. 
425.  Ky.— Fritts  v.  Kirchdorfer,  136 
Ky.  643,  124  S.  W.  882;  Mattingly  v. 
Eversole,  113  S.  W.  447.  Wis.— Cawker 
V.  Central  Bitnlithic  P.  Co.,  133  Wis. 
29,  113  N.  W.  419. 

Cross-Complaint  and  Counterclaim. 
"The  difference  between  a  eounter- 
olaim  and  a  cross-complaint  is  this:  In 
the  former  the  defendant's  cause  6f 
action  is  against  the  plaintiff,  and  in 
the  latter  against  a  co-defendant  or 
one  not  a  party  to  the  action."  White 
r.  Reagan,  32  Ark.  231,  290.  Compare 
Shain  v.  Belvin,  79  Cal.  262,  21  Pac. 
747,  in  which  it  is  said:  "If  a  party 
calls  his  pleading  a  counterclaim,  he 
will  not  afterward  be  allowed  to  main- 
tain that  it  was  really  a  cross-com- 
plaint, and  required  an  answer."  This 
is  upon  the  principle  that  "a  party  will 
not  be  allowed  to  gain  any  advantage 
by  giving  his  pleading  tv/o  inconsistent 
characters.  .  .  .  The  pleader  should 
take  one  ground  or  the  other,  so  that 
his  adversary  may  know  how  to  pro- 
ceed." 

Pailure  to  plead  a  cross-demand  will 
prevent  the  introduction  of  any  evi- 
dence regarding  it.  Hart  v.  Cooper,  47 
Cal.  77. 

4.  Cal. — Mackenzie  r.  TTodgkin,  126 
Cal.  591,  59  Pac.  36.  77  Am.  St.  Rep. 
209.     Ky. — Dine    v.   Donnelly,   134   Ky. 


776,  121  S.  W.  685;  Mattingly  r.  Ever- 
sole,  113  S.  W.  447.  Wis.— Cawker  v. 
Central  Bitulithic  P.  Co.,  133  Wis.  29, 
113  N.  W.  419. 

5.  Wall  i:  Mines,  130  Cal.  27,  44, 
62  Pac.  386. 

Wlien  Plaintiff  in  Original  Action 
May  rile  Cross-Complaint.  — "Inter- 
vention may  be  adverse  to  both  plaint- 
iff and  defendant.  Where  it  is  ad- 
verse to  either  such  party  becomes  de- 
fendant and  the  intervenor  plaintiff  in 
the  intervention."  The  defendants  in 
intervention  may  therefore  file  a  cross- 
complaint  to  the  intervention  and 
possess  all  the  rights  given  to  a  de- 
fendant to  plead  in  an  ordinary  ac- 
tion.    Wall  V.  Mines,  supra. 

In  Kentucky  the  plaintiff  may  make 
his  repl.y  to  the  answer  a  cross-com- 
plaint. Fritts  V.  Kirchdorfer,  136  Ky. 
643,  124  S.  W.  882. 

6.  Cal.— Code  Civ.  Proc,  §442;  Al- 
pers  f.  Bliss,  145  Cal.  565.  79  Pac.  171; 
City  of  Eureka  r.  Gates,  120  Cal.  54, 
52  Pac.  125.  Idaho. — Code  Civ.  Proc, 
§4188;  Murphv  V.  Russell  &  Co.,  8  Idaho 
151,  67  Pac' 427.  la. — Minden  Can- 
ning Co.  r.  Henslev,  126  N.  W.  1115. 
Utah.— Culmer  v.  Caine,  22  Utah  216, 
61  Pac.  1008.  Wis. — Wisconsin  St., 
§2656a. 

See  also  infra,  IX.  See  also  the  title 
"Cross-Bills,"  TIL 

When  Allowed. — "A  cross-complaint 
is  allowed  'when  a  defendant  has  a 
cause  of  action  against  a  co-defendant, 
or  a  person  not  a  party  to  the  action 
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his  answer  a  cross-complaint;  one  or  the  other  of  these  methods  must 
be  invoked  to  entitle  a  defendant  to  such  relief/ 

The  purpose  of  the  statute  is  to  prevent  a  multiplicity  of  suits,  and 
after  the  court  obtains  jurisdiction  of  the  action  it  will  extend  to  all 
issues  relating  to  and  growing  out  of  the  subject-matter  of  the  action.** 

III.  ACTIONS  WHEREIN  CROSS-COMPLAINT  PERMIS- 
SIBLE. —  A.  Generally.  —  A  cross-complaint  may  be  filed  in  any 
action  wherein  the  complaint  asks  for  legal  relief,  provided  it  grows 
out  of  the  same  transaction,''  and  there  are  many  cases  in  tort  where 
a  cross-complaint  is  proper  and  where  affirmative  relief  will  be 
granted. ^°  But  a  cross-complaint  asking  for  relief  at  law  cannot  be 
interposed  in  an  equitable  action,^^  nor  can  equitable  relief  be  sought 


and  affecting  the  subject-matter  of  the 
action.'  "  White  v.  Kcagan,  32  Ark. 
281,  289,  citiyig  Gantt's  Dig.  §4559; 
Trapnall  v.  Hill,  31  Ark.  346. 

The  Utah  statute  provides  that  when 
a  defendant  has  a  cause  of  action  af- 
fecting the  subject-matter  of  the  ac- 
tion against  a  co-defendant,  he  may  in 
the  same  action  file  a  cross-complaint 
against  such  co-defendant.  Utah  Comp. 
Laws,  1907,  §2974. 

"A  cross-complaint  may  properly  be 
interposed  by  a  defendant  when  he  is 
entitled  to  affirmative  relief  against  a 
co-defendant  or  against  a  co-defendant 
and  a  plaintiff  or  other  party,  and  such 
relief  involves  or  affects  the  contract, 
transaction  or  property  which  is  the 
subject-matter  of  the  action."  Cawker 
V.  City  of  Milwaukee,  133  Wis.  35,  113 
N.  W.  417.  See  also  Kollock  v.  Scrib- 
ner,  98  Wis.  104,  73  X.  W.  776. 

Matter  which  is  not  connected  with 
the  "subject  of  the  action"  and  that 
does  not  affect  the  property  to  which 
the  action  relates  cannot  be  made  the 
subject  of  a  cross-bill.  Yorba  v.  Ward, 
109  Cal.  107,  38  Pac.  48,  41  Pac.  793. 

7.  Luttrell  v.  Reynolds,  63  Ark.  254, 
37  S.  W.  1051;  Ringo  v.  Woodruff,  43 
Ark.   469,   497. 

"Matters  which  are  proper  as  a  de- 
fense will  not  be  turned  into  a  counter- 
claim or  cross-complaint  merely  by  a 
praver  for  affirmative  relief."  Shain 
V.  Belvin,  79  Cal.  262,  21  Pac.  747.  See 
also  Carpenter  v.  Hewel,  67  Cal.  589, 
8  Pac.  314;  Brannan  v.  Patv,  58  Cal. 
330;  Doyle  r.  Franklin,  40  Cal.  107. 

8.  Murphy  r.  Russell  &  Co.,  8  Idaho 
151,  67  Pac.  427;  Stevens  v.  Home  Sav. 
&  Loan  Assn.,  5  Idaho  741,  51  Pac.  779; 


Minden    Canning    Co.    v.    Hensley,    149 
Iowa  168,  126  N.  W.  1115. 

"The  filing  and  prosecution  of  the 
cross-complaint  shall  not  delay  the 
trial  and  decision  of  the  original  ac- 
tion when  a  judgment  can  be  rendered 
therein  that  will  not  prejudice  the 
rights  of  the  parties  to  the  cross-com- 
plaint." Kirby's  Ark.  Dig.,  ch.  12.5, 
§6088,  subd.  3. 

9.  Under  the  California  code  the 
word  "transaction"  includes  only  cases 
where  the  relief  asked  for  in  cross- 
complaint  relates  to  the  subject- 
matter  of  the  transaction  set  forth  in 
the  original  complaint,  and  a  case 
where  two  different  judgments  would 
be  required  is  not  included.  Glide  v. 
Kayser,  142  Cal.  419,  76  Pac.  50. 

As  to  right  to  file  cross-complaint 
asking  for  subrogation,  see  Finnell  v. 
Finnell,  159  Cal.  535,  114  Pac.  820, 
and   also   the   title    "Cross-Bills,"   IIL 

The  Iowa  code  provides  for  cross- 
petition,  and  it  may  be  either  a  cross- 
petition  at  law  or  in  equity  depending 
upon  the  nature  of  the  action.  Code, 
§§3559,  3574. 

The  Wisconsin  statute  does  not  ap- 
ply to  the  foreclosure  of  mechanics' 
liens  under  §§3321-3326.  Dusick  v. 
Green,  118  Wis.  240,  95  N.  W.  144. 

10.  Van  Bibber  v.  Hilton,  84  Cal. 
585,    24    Pac.    308,     598,     overruling    on 

i  this    point    Heilbron    r.    King's    River 
&  F.   C.   Co.,   76   Cal.   11,   17   Pac.   933. 

11.  Alpers  V.  Bliss,  145  Cal.  565, 
572,  79  Pac.  171. 

In  Arkansas  if  a  cross-complaint  be 
filed  in  an  action  in  equity,  a  purelj' 
legal  demand  cannot  be  set  up.  Trap- 
nall V.  Hill,  31  Ark.  345. 

Vol.  VI 


300 


CROSS-COMPLAINT 


by  cross-complaint  in  an  action  at  law;^^  though  in  some  jurisdictions 
cross-complaints  in  actions  at  law  asking  for  affirmative  relief  are 
permissible  by  statute.^^ 

B.  Actions  Involving  Title  to  Eealty.  —  In  actions  wherein  con- 
flicting claims  to  ownership  in  real  property  are  involved,  cross-com- 
plaints are  as  a  rule  unnecessary,  as  the  respective  rights  of  the  parties 
can  be  determined  under  the  complaint  and  answer."  It  has  also 
been  held  that  a  cross-complaint  is  unnecessary  in  an  action  of  eject- 
ment or  to  quiet  title,^''  but  there  are  cases  where  a  cross-complaint  is 
necessary  to  the  defendant's  protection.^** 


12.  Biermann  v.  Guaranty  Mut.  Life 
Ins.  Co.,  142  Iowa  341,  120  N.  W.  9G3; 
Smith  V.  Griswold,  95  Iowa  684,  64 
N.  W.  624. 

13.  Carroll  v.  Bowne,  55  Ore.  316, 
106  Pac.  331. 

14.  Mills  V.  Fletcher,  100  Cal.  142, 
34  Pac.  637;  Miller  v.  Luco,  80  Cal. 
257,  22  Pac.  195;  Meeker  v.  Dalton,  75 
Cal.  154,  16  Pac.  764;  Wilson  v.  Mad- 
ison, 55  Cal.  5;  Doyle  V.  Franklin,  40 
Cal.  106;  Pitcairn  v.  Harkness,  10  Cal. 
App.  295,  101  Pac.  809.  I 

In  Doyle  v.  Franklin,  40  Cal.  107, 
referring  to  whether  a  bill  to  quiet 
title  may  be  filed  as  a  cross-complaint 
in  an  action  of  ejectment,  it  was  said 
that  it  was  not  necessary  to  inquire 
into  that  question. 

15.  Mills  V.  Fletcher,  lOQ  Cal.  142, 
34  Pac.  63i7;  Miller  v.  Luco,  80  Cal. 
257,  22  Pac.  195;  Meeker  v.  Dalton,  75 
Cal.  154,  16  Pac.  764;  Wilson  v.  Mad- 
ison, 55  Cal.  5;  Doyle  v.  Franklin,  40 
Cal.  106.  See  also  Lewis  v.  Fox,  122 
Cal.  244,  54  Pac.  823;  Phillips  v. 
Hagart,  113  Cal.  552,  45  Pac.  843; 
Odell  V.   Wilson,   63    Cal.   159. 

In  ordinary  actions  of  ejectment  a 
defendant  cannot  by  cross-complaint 
"set  up  matters  which  do  not  con- 
stitute a  defense,  but  are  intended 
merely  as  the  foundation  of  a  money 
judgment  against  plaintiff."  Hoffman 
V.  Eemnant,  72  Cal.  1,  12  Pac.  804. 

When  Proper  and  Improper. — In  an 
action  to  quiet  title,  when  defendant 
relies  on  his  own  title,  a  cross-com- 
plaint is  not  necessary,  but  "where 
the  defendant  seeks  to  enforce  an 
equitable  title  against  the  plaintiff  as 
the  holder  of  the  legal  title,  a  cross- 
complaint  is  proper."  Bacon  v.  Eice, 
14  Idaho  107,  93  Pac.  511. 

16.  U.  S. — Greenwalt  v.  Duncan,  16 
Fed.  612.     Cal.— Islais  &  S.  W.  Co.  v. 
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Allen,  132  Cal.  432,  64  Pac.  713;  Winter 
V.  McMillan,  87  Cal.  256,  25  Pac.  407, 
22  Am.  St.  Rep.  243;  Coleman  v.  Cum- 
mins, 77  Cal.  548,  20  Pac.  77  (in 
which  a  cross-complaint  asking  for  fore- 
closure was  filed  but  no  question  as 
to  its  propriety  was  raised).  Colo. 
Allen  V.  Tritch,  5  Colo.  222.  Ind.— Lud- 
low V.  Ludlow,  109  Ind.  199,  9  N.  E. 
769.  Kan. — Venable  v.  Dutch,  37  Kan. 
515,  15  Pac.  520. 

See  also  Martin  v.  Molera,  4  Cal. 
App.  298,  87  Pac.  1104  (in  which  the 
court  quotes  from  Winter  v.  McMillan, 
87  Cal.  256,  25  Pac.  407,  22  Am.  St. 
Rep.  403,  as  follows:  "But  there  may 
be  cases  in  which  full  relief  cannot  be 
given  the  defendant  upon  answer,  and 
as  in  ejectment,  a  cross-complaint  in 
such  cases  is  recognized  as  a  proper 
pleading  so  that  the  whole  controversy 
may  be  settled  in  one  action,"  and 
said:  "This  doctrine  has  received  ex- 
press or  implied  sanction  in  a  number 
of  cases  where  the  point  was  involved," 
and  cites  Angus  v.  Craven,  132  Cal. 
691,  64  Pac.  1091;  Islais  &  S.  W.  Co.  V. 
Allen,  132  Cal.  432,  64  Pac.  713).  See 
also  infra,  XV. 

In  Johnson  v.  Taylor,  150  Cal.  201, 
208,  88  Pac.  903,  10  L.  R.  A.  (N.  S.) 
81'8,  the  court  said:  "On  the  appeal 
from  the  judgment  it  is  urged  that  the 
court  erred  in  granting  to  the  defend- 
ants the  affirmative  relief  asked  by 
them  in  their  cross-complaints.  This 
contention  is  based  on  the  view,  ex- 
pressed several  times  by  this  court, 
that  in  an  action  to  quiet  title  a  cross- 
complaint  by  a  defendant  who  claims 
title  in  himself  is  not  necessary  (Wil- 
son V.  Madison,  55  Cal.  5;  Miller  v. 
Luco,  80  Cal.  257,  22  Pac.  195;  Mills 
V.  Fletcher,  100  Cal.  142,  34  Pac.  637). 
If  these  cases  have  not  been  overruled, 
their  authority  has,  as  to  the  point 
1  under    discussion,    been    seriously    im- 


CROSS-COMPLAIXT 


301 


IV.  JURISDICTION.  —  When  the  court  has  jurisdiction  of  the 
subject-matter  of  the  transaction  set  forth  in  the  complaint  and  cross- 
complaint  it  ^vill  assume  such  jurisdiction,  although  the  court  would 
not  have  had  jurisdiction  of  the  cross-action  originally  by  reason  of 
the  amount  involved.^^ 

V.  FORM  AND  SUFFICIENCY. —  A.  In  Gexeral.^^  —  T  h  e 
general  rules  relating  to  pleadings  apply  to  cross-complaints,"  so  that 
each  paragraph  thereof  must  be  complete  in  itself  and  cannot  be  aided 
by  others,-*^  but  this  does  not  apply  where  the  reference  is  merely  for 
identification  and  not  for  the  purpose  of  supplying  a  needed  statement 
of  fact.21 


paired  by  Islais,  etc.  Water  Co.  v.  Al- 
len,  132    Cal.   432,   64  Pac.   713." 

In  Indiana  in  an  action  to  quiet 
title  under  Burn's  St.  (1908),  §1116,  in 
which  defendant's  title  is  assailed,  it 
is  proper  for  the  defendant  to  assert 
his  title  in  a  cross-complaint  and  there- 
by litigate  and  have  determined  all 
matters  affecting  the  title  to  the  prop- 
erty. Kraus  v.  Thomas  (Ind.),  96  N.  E. 
12. 

Where  the  plaintiff  in  the  ejectment 
action  had  before  the  beginning  of  the 
action  made  a  contract  to  convey  the 
land  in  suit  to  the  defendant,  it  is  per- 
missible for  such  defendant  to  file  a 
cross-complaint  asking  for  specific  per- 
formance. Nunez  v.  Morgan,  77  Cal. 
427,  19  Pac.  753. 

In  an  action  for  partition  where 
plaintiff  failed  to  make  all  persons  in- 
terested parties  to  the  action,  a  cross- 
complaint  bringing  in  all  parties  inter- 
ested is  permissible  and  will  not  be 
stricken  out  because  the  original 
plaintiff  by  amended  complaint  seeks 
to  correct  his  error.  Chalmers  v.  Trent, 
11  Utah  88,  39  Pac.  488. 

17.  Sullivan  f.  California  Eealty  Co., 
142  Cal.  201,  75  Pac.  767.  See  also 
Ames  Eealtv  Co.  v.  Big  Indian  Mining 
Co.,  146  Fed.  166,  177;  and  the  title 
"Cross-Bills,"  IV. 

18.  See  the   title   "Cross-Bills,"   V. 

19.  See  the  title  "Declaration  and 
Complaint.'* 

The  rule  that  a  pleading  must  be 
construed  against  the  pleader  applies, 
and  a  pleading  which  "for  further  and 
separate  ansicer  and  defense  to  the  com- 
plaint, avers  by  way  of  cross-com- 
plaint," etc.,  will  be  treated  as  a  de- 
fense, and  the  words  "by  way  of  cross- 
complaint"  may  be  treated  as  sur- 
plusage. Shain  v.  Belvin,  79  Cal.  262, 
21  Pac.  747.     See  also  Cohn  v.  Kelly, 


132  Cal.  468,  64  Pac.  709;  Goldman  v. 
Bashore,  80  Cal.  146,  22  Pac.  82. 

In  pleading  a  contract  within  the 
statute  of  frauds,  it  is  unnecessary  to 
allege  that  the  contract  was  in  writing. 
Xunez  f.  Morgan,  77  Cal.  427,  19  Pac. 
753. 

"The  rule  that  defects  in  a  pleading 
may  be  cured  by  averments  in  the 
pleadings  of  the  opposite  party"  ap- 
plies to  cross-complaints.  Abner,  Do- 
ble  Co.  V.  Keystone  Consol.  Min.  Co., 
145  Cal.  490,  "78  Pac.  1050.  To  same 
effect,  Cohen  v.  Knox,  90  Cal.  266,  27 
Pac.  215.  "And  the  fact  that  there 
was  a  demurrer  does  not  take  it  out 
of  the  rule."  Cohen  v.  Knox,  supra. 
To  same  effect,  see  Schenck  v.  Hartford 
Ins.  Co.,  71  Cal.  28,  11  Pac.  807. 

But  defects  in  the  complaint  cannot 
be  overcome  by  averments  in  the  an- 
swer to  the  cross-eoraplaint.  Carroll  v. 
Girard  Fire  Ins.  Co.,  72  Cal.  297,  13 
Pac.  863. 

20.  Coulthurst  V.  Coulthurst,  58  Cal. 
239;  Cookerly  v.  Duncan,  87  Ind.  332; 
Masters  v.  Beckett,  83  Ind.  595;  Camp- 
bell r.  Koutt,  42  Ind.  410. 

"The  only  real  difference  between  a 
complaint  and  a  cross-complaint  is, 
that  the  first  is  filed  by  the  plaintiff 
and  the  second  by  the  defendant.  Both 
contain  a  statement  of  the  facts,  and 
each  demands  affirmative  relief  upon 
the  facts  stated.  In  the  making  up  of 
the  issues  and  the  trial  of  questions  of 
fact,  the  court  is  governed  by  the  same 
principles  of  law  and  rules  of  practice 
in  the  one  case  as  in  the  other."  Ewing 
V.  Patterson,  35  Ind.  326. 

A  "cross-complaint  must  fall  unless 
it  is  sustainable  on  its  own  allegations 
of  fact."  Collins  v.  Bartlett,  44  Cal. 
371,  381.  See  also  Coulthurst  f.  Coul- 
thurst, 58  Cal.  239. 

21.  Cookerly  v.  Duncan,  87  Ind.  332. 
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B.  Parties.  —  1.  Generally.  —  Parties  defendant  are  as  necessary 
to  a  cross-complaint  as  to  an  original  coraplaint.^^  They  must  be 
parties  to  the  original  action,-^  or  such  additional  parties  as  are 
I)roperly  brought  in,  when  necessary  to  a  complete  determination  of 
the  controversy  before  the  court.^* 

2.  Bringing  in  New  Parties.  —  Wlien  new  parties  are  necessary 
for  the  determination  of  the  issues  raised  by  a  cross-complaint  they 
may  and  should  be  brought  in,-'^  and  when  a  complete  determination 


Eeference  to  Complaint  in  Cross- 
Complaint. — Where  in  an  action  to 
quiet  title  the  complaint  fully  and  ac- 
curately describes  the  land  in  question, 
an  allegation  in  the  cross-complaint 
omitting  the  county  and  state  but  pre- 
faced by  the  averment  that  it  "is  the 
real  estate  in  complaint  mentioned"  is 
a  suflicient  description  of  the  property 
to  which  the  cross-complaint  asserts 
title.     Cookerly  v.  Duncan,  87  Ind.  332. 

22.  Pillow  V.  Sentelle,  49  Ark.  430, 
5  S.  W.  783;  Ringo  v.  Woodruff,  43 
Ark.   469,  497. 

23.  Harrison  v.  McCormick,  69  Cal. 
616,  11  Pac.  456. 

24.  Bringing  in  New  Parties.— See 
the  title  "Cross-Bills,"  V,  i^. 

Change  From  Chancery  Practice. — Al- 
though it  be  conceded  that  a  cross- 
complaint  is  a  proper  pleading  in  an 
action  to  quiet  title,  it  is  claimed  that 
in  an  action  of  this  nature  new  parties 
cannot  be  brought  in  by  it.  "Whether 
this  could  be  done  under  the  old  chan- 
cery practice  is  a  question  upon  which 
the  authorities  are  not  agreed;  but 
our  code  system  is  much  broader  and 
more  liberal  in  this  regard."  Winter 
V.  McMillan,  '87  Cal.  256,  25  Pae.  407, 
23  Am.  St.  Rep.  243. 

25.  Cal.— Alpers  r.  Bliss,  145  Cal. 
565,  79  Pac.  171;  Goodell  v.  Verdugo 
Canon  Water  Co.,  138  Cal.  345,  71  Pac. 
354;  Stockton  Sav.  &  L.  Soc.  v.  Har- 
rold,  127  Cal.  612,  60  Pac.  165;  Mac- 
kenzie V.  Hodgkin,  126  Cal.  591,  59 
Pae.  36;  City  of  Eureka  v.  Gates,  120 
Cal.  54,  52  Pac.  125;  Winter  r.  Mc- 
Millan, 87  Cal.  256,  25  Pae.  407,  22  Am. 
St.  Rep.  243.  Idaho.— First  Nat.  Bank 
V.  Bews,  3  Idaho  486,  31  Pae.  816.  Ind. 
Shirk  V.  Mitchell,  137  Ind.  185,  36 
N.  E.  850.  Utah.— Chalmers  v.  Trent, 
11  Utah  88,  39  Pac.  488. 

Right  To  Bring  in  New  Parties. 
"It  is  argued  by  respondent  that  new 
parties  cannot  be  brought  in  by  a 
cross-complaint.    This  doctrine  was  held 
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in  Mississippi,  but  a  contrary  view 
has  been  declared  in  Illinois,  Colorado, 
West  Virginia,  Tennessee  and  other 
states  (Allen  v.  Tritch,  5  Colo.  222; 
Hurd  V.  Case,  32  111.  45;  Kanawha 
Lodge  V.  Swann  (W.  Va.),  16  S.  E. 
462;  Brandon  Mfg.  Co.  v.  Prime,  14 
Blatchf.  371,  Fed.  Cas.  No.  1,810)." 
Chalmers  r.  Trent,  11  Utah  88,  39  Pac. 
488. 

Right  Dependent  on  Necessity. — ^Tn 
Merchants  Trust  Co.  v.  Bentel,  10  Cal. 
App.  75,  101  Pac.  31,  it  was  held  that 
the  right  to  bring  in  new  parties  still 
existed  since  the  amendment  of  1907 
and  that  it  might  be  done  "whenever 
the  court  finds  it  necessary  for  a 
proper  determination  of  the  contro- 
versy before  it;  but  this  right  is  sub- 
ject to  the  power  of  the  court,  to  de- 
termine the  controversy  before  it  with- 
out bringing  in  new  parties  'when  this 
can  be  done  without  prejudice  to  the 
rights  of  others,  or  hy  a  saving  of 
their    rights.'  " 

When  a  pleading  is  filed  "by  one 
defendant  against  one  or  more  co- 
defendants  and  another  who  is  not  a 
defendant,  showing  that  the  cross-com- 
plainant is  entitled  to  relief  against  such 
parties  as  to  matters  not  apparent  on 
the  face  of  the  complaint,  it  is  neces- 
sary that  such  new  party  should  be 
made  a  defendant,  and  process  should 
issue  against  him."  Heaton  r.  Lynch, 
11  Ind.  App.  408,  410,  411,  38  N.  E. 
224. 

Cross-Complaint  "by  Mortgagee  of 
Entire  Interest. — On  a  foreclosure  of 
an  undivided  half  interest  in  land,  a 
prior  mortgagee  holding  a  mortgage 
upon  the  entire  premises  may  by  cross- 
complaint  ask  for  a  decree  of  fore- 
closure upon  the  whole  property  and 
bring  in  as  parties  the  owner  of  the 
other  undivided  half  interest  and  the 
holder  of  a  mortgage  covering  such  un- 
divided interest.  A  judgment  and  de- 
cree   in    favor    of    the    cross-complaint 
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of  the  controversy  cannot  be  had  without  the  presence  of  parties  not 
before  the  court,  an  order  should  be  made  directing  that  such  parties 
be  brought  in  as  parties  to  the  action.-®  But  new  parties  cannot  be 
brought  in  in  order  to  litigate  questions  which  cannot  affect  the  right 
of  plaintiff  to  recover  upon  his  complaint.-^ 

Necessity  for  Order  of  Court.  —  A  new  party  cannot  be  brought  into 
the  action  without  an  order  of  the  court  therefor.-^ 

C.  Stating  Cause  of  Action.  —  Like  a  complaint  a  cross-com- 
plaint must  itself  contain  all  the  requisite  facts  necessary  to  constitute 
a  cause  of  action,-^  and  such  cause  of  action  must,  in  order  to  be  avail- 


may  properly  foreclose  the  equity  of 
redemption  of  the  mortgagees  of  both 
such  undivided  interests  and  is  conclu- 
sive on  both.  Xewhall  v.  Bank  of 
Livermore,  136  Cal.  533,  69  Pac.  248. 
See  also  Stockton  Sav.  &  L.  Soc.  v. 
Harrold,  127  Cal.  612,  60  Pac.  165. 

26.  Merchants  Trust  Co.  v.  Bentel, 
10  Cal.  App.   75,  101  Pac.  31. 

27.  Hunter  v.  First  Nat.  Bank,  172 
Ind.  62,  87  X.  E.  734,  citing  local  cases. 
See  also  Lewis  v.  Fox,  122  Cal.  244, 
250,  54  Pac.  823. 

The  court  has  no  authority  to  inject 
into  an  action  irrelevant  parties.  The 
persons  brought  in  as  new  parties  must 
be  persons  who  are  essential  to  the 
determination  of  the  controversy  before 
the  court.  Nor  can  a  defendant  "in- 
ject into  the  action  a  controversy  be- 
tween himself  and  an  outsider,  even 
though  it  affects  the  property  to  which 
the  action  relates,  unless  some  party 
already  before  the  court  is  interested 
in,  or  will  be  affected  by  the  determina- 
tion of  such  controversy.  'The  con- 
troversy' named  in  the  concluding 
member  of  the  above  quoted  sentence 
is  'any  controversy  between  the  parties 
before  it'  named  in  the  first  clause, 
and  includes  a  controversy  presented 
by  a  cross-complaint,  as  well  as  that 
presented  by  the  original  complaint." 
Alper  V.  Bliss,  145  Cal.  565,  570,  571, 
79  Pac.  171,  citing  numerous  local 
cases. 

In  an  action  to  enjoin  the  sale  of 
land  for  an  assessment  for  interest 
upon  bonds  brought  by  the  landowners 
in  an  irrigation  district  against  the 
collector,  such  collector  cannot  file  a 
cross-complaint  asking  for  affirmative 
relief,  he  representing  the  district  for 
defense  purposes  only.  Xor  will  bond- 
holders be  permitted  to  intervene  for 
the  purpose  of  maintaining  a  cross- 
complaint,    they    also    being    precluded 


from  asking  affirmative  relief.  If  the 
cross-complaint  be  a  proper  one  the  ir- 
rigation district  would  be  the  proper 
partv.  Boskowitz  r.  Thompson,  144 
Cal.  ""724,   78  Pac.  290. 

28.  Alpers  v.  Bliss,  145  Cal.  565,  79 
Pac.  171.  See  also  the  title  "Cross- 
BHls,"  V,  F. 

29.  Harrison  v.  MeCormick,  69  Cal. 
616,  11  Pac.  456;  Chase  v.  Evoy,  58 
Cal.  348;  Coulthurst  v.  Coulthurst,  58 
Cal.  239;  Kreichbaum  r.  Melton,  49 
Cal.  50;  Collins  V.  Bartlett,  44  Cal. 
371;  Doyle  v.  Franklin,  40  Cal.  107; 
Bowen  r.  Eaton,  46  Ind.  App.  65,  89 
X.  E.  961. 

Cross-complaint  in  divorce  must  al^ 
lege  marriage  and  residence  for  the 
required  period.  Coulthurst  V.  Coul- 
thurst, 38  Cal.   239. 

In  an  action  involving  equitable  relief 
a  flefendant  is  required  to  state  the  facta 
entitling  him  to  relief  "as  fully  as 
thev  are  required  in  a  bill  in  equitv. " 
Winter  r.  McMillan,  87  Cal.  256,"  25 
Pac.  407,  23  Am.  St.  Rep.  403,  citing 
Brodrib  r.  Brodrib,  56  Cal.  563;  Kreich- 
baum r.  Melton,  49  Cal.  50.  See  also 
the  title   "Cross-Bills,"  IV,  C. 

In  an  action  to  quiet  title  defendant 
filed  a  cross-complaint  "in  which  she 
i  asserted  title  to  the  whole  of  the  land 
in  controversy"  and  especially  pleaded 
the  facts  upon  which  her  claim  was 
founded,  adding  the  further  averments 
that  the  deed  to  a  grantee  from  whom 
all  the  parties  derived  title  was  er- 
roneous but  that  in  the  deed  to  the 
cross-complainant  the  property  was  cor- 
rectly described  and  alleging  also  oc- 
cupation and  undisputed  possession. 
Upon  demurrer  this  was  held  to  be  a 
good  pleading  and  that  the  cross-com- 
plaint was  not  a  cross-complaint  to  cor- 
rect the  record  but  one  for  granting 
title.  Kraus  v.  Thomas  (Ind.),  96  X.  E. 
12. 
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able  to  cross-complainant,  exist  when  the  cross-complaint  is  filed.'" 
Matter  which  is  properly  matter  of  defense  cannot  be  set  up  by 
cross-complaint.^^  And  the  question  whether  the  cross-complaint 
states  a  cause  of  action  may  be  raised  at  any  stage  of  the  proceedings.^^ 
D.  Germane  to  Original,  Complaint.  —  Matter  set  up  in  a  cross- 
complaint  must  be   germane  to  the  original  complaint,^^   and  must 


A  plea  setting  up  as  a  cross-action 
that  the  plaintiff  being  purchasing 
agent  for  the  defendant  bought  for 
him  under  contract  a  quantity  of  goods 
which  contained  concealed  imperfec- 
tions, which  caused  the  defendant  loss 
and  damage,  is  properly  stricken,  on 
general  demurrer,  where  no  act  of  in- 
fidelity or  negligence  on  the  plaintiff's 
part  (that  is,  no  breach  of  the  contract 
of  agency)  is  alleged.  National  Duck 
Mills  V.  Catlin  &  Co.  (Ga.),  73  S.  E. 
418. 

30.  Lewis  V.  Fox,  122  Cal.  244,  54 
Pac.  823. 

31.  Dowd  V.  American  Surety  Co. 
(Ore.),   118  Pac,   198. 

Where  the  answer  sets  up  averments 
as  a  defense,  which  are  properly  set 
up  as  such,  and  not  as  the  foundation 
of  a  claim  for  affirmative  relief,  it  will 
not  be  considered  a  cross-complaint 
and  plaintiff  need  not  reply  thereto. 
Doyle  V.  Franklin,  40  Cal.  107. 

A  denial  in  an  answer  "is  not 
waived  or  overcome  by  an  averment 
in  the  cross-complaint  of  substantially 
the  same  facts  as  those  which  the  an- 
swer denies."  Mevers  V.  Merillion,  118 
Cal.  352,  50  Pac.  662. 

32.  Maedougall  v.  Maguire,  35  Cal. 
274,  281;  Marriott  V.  Close,  12  Colo. 
561,  21  Pac.  909;  Emery  v.  Yount,  7 
Colo.  107,  1  Pac.  686. 

Time  for  Making  Objection. — In  Mar- 
riott V.  Close,  supra,  it  was  said  that 
under  the  statute  (Gen.  St.,  1883,  §60) 
the  question  might  be  raised  at  any 
time  during  the  progress  of  the  cause 
and  in  any  and  every  court. 

Manner  of  Raising  Objection. — The 
objection  that  the  cross-complaint  failed 
to  state  a  cause  of  action  can  be  pre- 
sented either  by  demurrer  or  motion. 
Colo. — Marriott  v.  Close,  12  Colo.  561, 
21  Pac.  909.  Ky. — Mattingly  v.  Ever- 
sole,  113  S.  W.  447.  N.  Y.— Burnham 
V.  De  Bevoise,  8  How.  Pr.  159. 

S3.  Silver  Creek,  etc.  Co.  v.  Hayes, 
113  Cal.  142,  45  Pac.  191;  Clark  v. 
Taylor,  91  Cal.  552,  27  Pac.  860;  Hunter 
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V.  First  Nat.  Bank,  172  Ind.  62,  87 
N.  E.  734. 

"A  cross-complaint  must  in  all  cases 
be  germane  to  the  subject-matter  of  the 
original  complaint  and  the  relief  sought 
must  be  connected  with  the  matters 
involved  in  the  principal  action  or  in 
some  way  depend  upon  the  contract  or 
transaction  upon  which  the  original  ac- 
tion was  founded."  Hunter  v.  First 
Nat.  Bank,  172  Ind.  62,  87  N.  E.  734, 

The  rule  requiring  the  cross-complaint 
to  be  limited  to  matter  germane  to 
what  is  alleged  in  the  complaint,  only 
requires  that  there  be  ."some  connec- 
tion." Stockton  Sav.  &  L.  Soc.  v. 
Harrold,  127  Cal.  612,  60  Pac.  165. 

In  an  action  for  work  and  labor,  a 
cross-complaint  for  damages  for  an  ex- 
cessive attachment  levied  on  defend- 
ant's property  in  the  action  cannot  be 
interposed.  Jeffreys  v.  Hancock,  57 
Cal.  646. 

Cross-complaint  for  irrigation  assess- 
ment on  foreclosure  of  mortgage  is  per- 
missible. Weinreich  V.  Hensley,  121 
Cal.   647,  54  Pac.  254. 

Paragraph  of  Cross-Complaint  Held 
Not  Germane. — In  an  action  upon  a 
note  one  of  the  sureties  filed  a  cross- 
complaint  alleging  that  certain  stock 
pledged  as  collateral  with  the  holder 
of  the  note  represented  the  purchase 
price  of  the  plant  and  property  of  the 
principal,  which  property  had  been 
sold  to  a  third  party  and  said  pledged 
stock  constituted  all  of  the  assets  of 
the  maker  except  the  proceeds  of  the 
sale  of  certain  lots  and  some  rental 
money  in  the  hands  of  a  co-defendant 
as  trustee,  and  that  certain  persons 
had  subscribed  for,  and  on  payment  of 
less  than  par  value  had  received,  stock 
in  the  corporation  who  made  the  note, 
prior  to  the  execution  of  the  note  in 
suit.  The  prayer  was  for  the  appoint- 
ment of  a  receiver  to  take  possession 
and  control  of  all  assets,  to  require  an 
accounting  of  the  defendant  trustee, 
and  to  enforce  collection  of  the  bal- 
ance due  on  subscription  for  such  shares 
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relate  to  or  be  dependent  on  the  transaction  on  which  the  main  case 
is  founded,  or  affect  the  property  to  which  the  action  relates.=^* 

E.  Pleading  New  jNIatter.  —  A  cross-complaint  cannot  set  up  new 
matter  unrelated  to  the  transaction  upon  which  the  original  complaint 
is  based  or  raise  entirely  different  .questions  not  involved  in  the 
original  suit,=*'  though  new  issues  relating  to  the  subject-matter  may 


of  stock.  It  appeared  furthermore 
that  the  surety  filing  the  cross-com- 
plaint had  not  paid  the  defendant  in 
question.  It  was  held  ithat  this  para- 
graph was  not  germane.  Hunter  v. 
First  Xat.  Bank,  supra. 

Matter  Not  Germane. — In  an  action 
brought  to  foreclose  a  street  assessment 
lien,  the  defendant  cannot  by  cross- 
complaint  interpose  a  claim  for  tres- 
pass in  piling  dirt  on  defendant's 
property  while  the  work  was  in  prog- 
ress. Engebretsen  v.  Gay,  158  Cal.  27, 
775,  109  Pac.  879. 

Claim  and  Delivery.— In  an  action 
for  claim  and  delivery,  a  cross-com- 
plaint claiming  damages  for  unlawful 
trespass  by  the  cattle  claimed  will  not 
be  entertained.  Glide  r.  Kayser,  142 
Cal.  419,  76  Pac.  50.  See  the  title 
"Cross-Bills,"  V,  D. 

34.  Ark.— Trapnall  r.  Hill,  31  Ark. 
345.  Cal. — Goodell  v.  Verdugo  Canon 
Water  Co.,  138  Cal.  345,  316,  71  Pac. 
354;  East  Eiverside,  etc.  Dist.  v.  Hol- 
comb,  126  Cal.  315,  58  Pac.  817;  Van 
Bibber  ;;.  Hilton,  84  Cal.  585,  24  Pac. 
308,  598.  Idaho.— Hunter  v.  Porter,  10 
Idaho  72,  77  Pac.  434.  la.— Culbertson 
V.  Salinger,  131  Iowa  307,  108  N.  W. 
4.54.  Wis. —  Wisconsin  St.  (1899), 
§2656a. 

Cross- Complaint  and  Counterclaim 
Compared. — A  cross-complaint  "must 
relate  to  or  depend  on  the  contract  or 
transaction  on  which  the  main  case  is 
founded,  or  affect  the  property  to 
which  the  action  relates,  but  does  not 
necessarily  seek  its  relief  against  all 
or  any  of  the  original  plaintiffs  or  de- 
fendants. ...  A  counterclaim, 
while  it  must  exist  in  favor  of  the 
defendant  and  against  the  plaintiff  or 
plaintiffs,  may  go  further  and  if  the 
cause  of  action  arose  on  contract,  may 
set  forth  any  other  cause  of  action 
arising  on  contract  as  a  counterclaim 
thereto.  As  to  subject-matter,  the  coun- 
terclaim is  the  more  comprehensive  and 
liberal;  but  for  relief  against  individual 
plaintiffs  or  defendants  or  bringing  in 
new  parties  against  whom  a  defendant 


claims  relief  growing  out  of  the  sub- 
ject-matter of  the  action,  the  cross- 
complaint  is  the  available  procedure." 
Hunter  v.  Porter,  10  Idaho  72,  77  Pac. 
434. 

For  additional  cases  illustrating  mat- 
ter held  properly  pleadable  by  cross- 
complaint,  see  Banta  v.  Wise,  135  Cal. 
277,  67  Pac.  129;  Campbell  v.  Heney,  . 
128  Cal.  109,  60  Pac.  532;  Stephenson 
r.  Deuel,  125  Cal.  656,  58  Pac.  258; 
Tavlor  r.  McLain,  64  Cal.  513,  2  Pac. 
399;  Colton  L.  &  W.  Co.  v.  Eaynor, 
57  Cal.  588;  Willman  v.  Friedman,  4 
Idaho  209,  38  Pac.  937. 

For  illustrations  showing  matter  not 
properlv  pleadable  in  cross-complaint, 
see  Lewis  v.  Fox,  122  Cal.  244,  o4  Pac. 
823;  Clark  v.  Taylor,  91  Cal.  552,  27 
Pac.  860;  Hunter  v.  Porter,  10  Idaho 
72,  77  Pac.  434. 

Actions  for  Divorce. — A  cross-com- 
plaint may  be  interposed  in  actions  for 
divorce  or  annulment  of  marriage 
(Blakelv  r.  Blakely,  89  'Cal.  324,  26 
Pac.  1072;  Mott  v.  Mott,  82  Cal.  413, 
22  Pac.  1140;  Wadsworth  V.  Wads- 
worth,  81  Cal.  182,  22  Pac.  648,  15 
Am.  St.  Eep.  38),  and  settlement  of 
property  rights  may  be  sought  therein 
(Mott  V.  Mott,  siipra).  Compare  De 
Haley  r.  De  Haley,  74  Cal.  489,  16 
Pac.  248,  in  which  the  right  is  con- 
sidered doubtful.  In  Mott  v.  Mott, 
supra,  Judge  Fox,  at  page  417,  dis- 
tinguishes the  case  and  said:  "All  that 
was  said  in  that  case  on  that  subject 
was  pure  dicta,  for  in  the  case  there 
was  no  cross-complaint,  and  the  ques- 
tion was  not  at  all  involved.  Nothing 
on  the  subject  was  necessary  to  the 
decision  of  the  case." 

Foreclosure  of  junior  mortgage  by 
cross-complaint  is  permitted.  Eodgers 
I-.  Parker,  136  Cal.  313,  68  Pac.  975; 
Haensel  r.  Pacific  States  Sav.  &  L. 
Bldg.  Co.,  135  Cal.  41,  67  Pac.  38; 
United  States  M.  Co.  t:  Marquam,  41 
Ore.  391,  69  Pac.  37.  See  also  the 
title  "Cross-Bills,"  IV,  D. 

35.  East  Eiverside,  etc.  Dist.  v. 
Holcomb,    126    Cal.    315,    58    Pac.    817. 
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be,    and    are    usually,    properly    raised    by    the     cross-complaint.^® 

F.  Belief.  —  The  relief  sought  need  not  necessarily  be  against 
all  or  any  of  the  original  plaintiffs  or  defendants,"  and  in  the  ab- 
sence of  service  of  the  cross-complaint  on  some  of  the  co-defendants, 
the  issues  raised  by  the  cross-complaint  and  an  answer  thereto  may 
be  disposed  of  so  far  as  the  rights  of  the  particular  parties  are  con- 
cerned, regardless  of  the  absence  of  service  on  such  co-defendants.^* 

G.  Verification.^^ 

VI.  RIGHT  TO  FILE.  —  The  cross-complaint  may  be  filed  with 
the  answer,  or  if  sought  to  be  tiled  subsequently,  leave  of  court  must 
be  obtained/'^  The  granting  or  refusing  leave  to  file  is  within  the 
discretion  of  the  court/^ 

VII.  PLACE  OF  FILING.*^ 

VIII.  NECESSITY  FOR  ANSWER.  —  Allegations  of  a  cross- 
complaint  not  controverted  by  answer  will  be  treated  as  confessed.*'^ 

IX.  ANSWER  AS  CROSS-COMPLAINT.  —  While  it  may  not  be 
good  practice  to  embody  an  answer  and  cross-complaint  in  the  one 
instrument,  it  is  not  prohibited  unless  so  provided  by  statute.**    Fur- 


Same  Rule  as  Applies  to  Cross-Bills. 

"Decisions  dealing  directly  with  mod- 
ern statutory  cross-complaints,  and  de- 
claring what  parties  may  nse  them,  and 
for  what  purpose  they  may  be  used, 
are  quite  meager.  .  .  .  The  prin- 
ciples which  govern  are,  however,  to 
a  great  extent  those  wdiich  apply  to 
interventions  and  counterclaims  and 
the  bringing  in  of  new  parties  and 
those  which  would  apply  to  cross-bills 
■under  the  old  equity  practice."  East 
Riverside,  etc.  Dist.  v.  Holcomb,  126 
Cal.  315,  58  Pac.  817. 

Matter  which  could  Cnot  be  set  up 
by  an  original  defendant  had  he  de- 
sired to  do  so,  cannot  be  set  up  by 
one  brought  in  as  a  new  party.  East 
Eiverside,  etc.  Dist.  v.  Holcomb,  126 
Cal.  315,  58  Pac.  817.  See  also  the 
title    "Cross-Bills,"    V,  D. 

36.  Davis  v.  Cook,  65  Ala.  617; 
Chalmers  v.  Trent,  11  Utah  88,  39  Pac. 
488. 

37.  Hunter  v.  Porter,  10  Idaho  72, 
77  Pac.  434. 

38.  Rodgers  r.  Parker,  136  Cal.  313, 
68  Pac.  975;  Van  Loben  Sels  v.  Bun- 
nell, 131  Cal.  489,  63  Pac.  773.  See 
also  the   title   "Cross-Bills,"   V,   G. 

39.  See  the  title  "Cross-Bills," 
V,  I. 

40.  California  Code  Civ.  Proc.  §242; 
Utah   Comp.   Laws    §3231. 

In  Kentucky  a  cross-complaint  can 
be  filed  only  upon  leave  of  court.     Bul- 
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litt  V.  Eastern  Kentucky  Land  Co.,  25 
Ky.    L.   Rep.    1954,    79    S.    W.    217. 

Under  the  California  statute  an  or- 
der granting  leave  to  file  a  cross-com- 
plaint made  by  a  judge  out  of  court 
without  notice  to  the  adverse  party, 
may  be  modified  or  vacated  by  him. 
Such  right  being  addressed  to  his  ju- 
dicial discretion,  and  in  the  absence 
of  the  abuse  of  such  discretion  the 
order  of  the  court  will  not  be  dis- 
turbed on  appeal.  Alpers  v.  Bliss,  145 
Cal.  565,  79  Pac,  171.  See  also  the 
title  "Cross-Bills,"   VL 

41.  Bullitt  V.  Eastern  Kentucky 
Land  Co.,  25  Ky,  L,  Rep,  1954,  79 
S,  W,  217. 

42.  See  the  title  "Cross-Bills,"  VIL 

43.  Rudy  v.  Austin,  56  Ark.  73,  56 
S.  W.  111.  See  the  title  "Cross- 
Bills,"  VIIL 

Waiver  of  Failure  To  Answer. — The 
failure  to  answer  a  cross-complaint  will 
be  regarded  as  waived  where  the  cross- 
complainant  went  to  trial  without  ask- 
ing for  judgment  for  want  of  such 
answer.  Pembroke  v.  Logan,  71  Ark. 
364,   74  S,  W.  297. 

44.  Western  Loan  &  Sav.  Co.  V. 
Smith,  12  Idaho  94,  85  Pac.  1084. 

When  a  defendant  has  a  cause  of  ac- 
tion against  a  co-defendant,  or  a  per- 
son not  a  party  to  the  action,  and 
affecting  the  subject-matter  of  the  ac- 
tion, he  may  make  his  answer  a  cross- 
complaint   against   the   co-defendant   or 
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thermore,  where  the  answer  is  in  fact  a  cross-complaint  it  will  be  so 
treated  by  the  court,  notwithstanding  the  defendant  designates  it  an 
answer/^ 


other  person.  Kirby's  Ark.  Dig.,  eh. 
125,  §6088,  subd.  l';  Luttrell  f.  Eey- 
nolds,  63  Ark.  254,  37  S.  W.  1051. 

"It  was  not  sufficient  to  state  the 
facts  and  ask  for  the  relief  in  the  an- 
swer, but  the  answer  should  have  been 
made  a  eross-complaint  against  the  co- 
defendants  who  would  have  been  af- 
fected by  the  relief  if  it  had  been 
granted.  'Parties  defendant  are  as 
necessary  to'  cross-complaints  'as  to 
original'  complaints,  'and  their  appear- 
ance in  both  cases  is  enforced  by  pro- 
cess in  the  same  manner,'  unless  there 
is  a  formal  appearance  entered  on  the 
record  or  answer  filed.  An  answer  in 
the  nature  of  a  cross-complaint,  'which 
makes  nobody  defendant,  which  prays 
for  no  process,  and  under  which  no  pro- 
cess is  issued'  as  in  this  case  'is  a  nul- 
lity.' Unless  he  be  made  a  party  defend- 
ant in  the  answer  in  the  nature  of  a 
cross-complaint  in  the  manner  indicated, 
the  co-defendant  is  not  required  to  an- 
swer the  allegations  constituting  the 
grounds  of  relief  asked  for  against 
him;  and  as  corollary  to  this  it  fol- 
lows, no  proof  is  required  to  disprove 
the  allegations  on  which  this  relief  is 
asked."  Eingo  i:  Woodruff,  43  Ark. 
469,  497. 

Service  on  Co-Defendants.— An  an- 
swer containing  prayer  for  affirmative 
relief,  served  on  all  the  co-defendants, 
will  be  regarded  as  a  eross-complaint. 
Hibernia  Sav.  &  L.  Soc.  v.  London  & 
L.  Fire  Ins.  Co.,  138  Cal.  257,  71  Pac. 
334;  Hibernia  Sav.  &  L.  Soc.  v.  Fella, 
110  Cal.   27,  42  Pac.  425. 

In  Kentucky  no  pleading  except  the 
answer  to  an  original  petition  or  plaint- 
iff's reply  to  such  an  answer  can  be 
made  a  cross-petition.  Fritts  v.  Kirch- 
dorfer,    136    Ky.    643,    124    S.    W.    882. 

Cross-Complaint  as  Answer. — Where 
the  paper  is  sufficient  as  an  answer 
but  not  as  a  cross-complaint,  the  aver- 
ments sought  to  be  pleaded  in  the  way 
of  a  cross-complaint  may  be  treated  as 
mere  surplusage.  Ambrose  f.  Barrett, 
121  Cal.  297,  53  Pac.  808,  54  Pac.  264. 
See  also  the  title   "Cross-Bills,"   II. 

The  Wisconsin  statute  provides  that 
the  answer  may  serve  as  a  cross-com- 
plaint, where  affirmative  relief  is  there- 
in demanded,  but  such  answer  must  be 


served  upon  the  party  against  whom 
the  same  is  asked  or  upon  such  person 
not  a  party,  upon  his  being  brought 
in.     Wisconsin  St.,  1898,  §2656a. 

Where  the  answer  contains  none  of 
the  elements  of  a  cross-complaint,  as 
distinguished  from  a  defense  to  plaint- 
iff's action,  and  contains  no  prayer 
for  affirmative  relief,  no  such  relief 
can  be  awarded.  Hungarian  Hill  G. 
M.   Co.  V.  Moses,  58  Cal.  168. 

Form  of  Answer  as  Cross-Complaint. 
An  answer  which  after  stating  several 
denials  continued  as  follows:  "And, 
for  a  further  and  separate  answer  and 
defense  to  said  action,  defendant  avers, 
by  way  of  cross  complaint,"  and  al- 
leges that  the  note  in  suit  was  with- 
out consideration  and  then  repeating 
the  above  quotation,  alleged  "two 
facts  and  a  conclusion  which,  when 
taken  in  connection  with  the  other 
pleadings,  tend  to  show  the  thing  pre- 
viously averred,  viz.,  that  the  note 
was  without  consideration.  The  docu- 
ment concludes  with  a  prayer  'that  said 
note  be  delivered  up  for  cancellation, 
for  general  relief,  and  for  costs.'  "  Held 
to  be  an  answer  and  a  cross-complaint. 
Shain  v.  Belvin,  79  Cal.  262,  21  Pac. 
747. 

45.  Wittenbrock  r.  Parker,  102  Cal. 
93,  106,  36  Pac.  374,  41  Am.  St.  Eep. 
172,  24  L.  E.  A.  197;  Holmes  v.  Eichet, 
56  Cal.  307  (an  answer  in  which  fore- 
closure of  a  lien  is  sought);  Brown  v. 
Massey,  19  Okla.  482,  92  Pac.  246. 

"It  is  immaterial  what  the  defend- 
ants call  their  pleading.  Its  character 
is  to  be  determined  bv  the  court." 
Mills  V.  Fletcher,  100  "Cal.  142,  148, 
34  Pac.  637.  See  also  Gregory  v. 
Bovien,  77  Cal.  121,  19  Pac.  ^232; 
Meeker  v.  Dalton,  75  Cal.  154,  16  Pac. 
764;  Harrison  v.  McCormick,  69  Cal. 
616,  11  Pac.  456;  Holmes  v.  Eichet,  56 
Cal.   307,   38   Am.   Eep.   54. 

The  indorsement  of  an  admission  of 
service  on  a  paper  and  a  consent  that 
the  pleading  stand  as  and  for  defend- 
ant's answer  and  cross-complaint  does 
not  make  it  such  so  as  to  compel  an 
answer  thereto.  Harrison  v.  McCor- 
mick, 69  Cal.  616,  11  Pac.  456.  See 
also  the  title  "Cross-Bills,"  IX. 
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X.     REPLY    AS    CROSS-COMPLAINT.  —  In    some    jurisdictions 
plaintiff's  reply  can  be  made  a  cross-complaint/*^ 
XL     SERVICE  OF  CROSS-COMPLAINT  AND  PROCESS  THERE- 

ON.  —  A.  Service  of  Cross-Complaint.  —  Upon  the  filing  of  a  cross- 
complaint  service  thereof  is  required  on  all  parties  affected  thereby/^ 
B.  Issuance  and  Service  op  Process.  —  Wliere  new  parties  are 
brought  into  the  action  by  cross-complaint  process  must  issue  and  be 
served  upon  them  as  in  any  ordinary  action  unless  they  voluntarily 


46.  Fritts  f.  Kirchdorfer,  136  Ky, 
643,  124  S.  W.  882.  And  see  the  title 
♦♦Cross-Bills,"  X. 

47.  Cal.— Code  Civ.  Proc,  §442. 
Eodgers  v.  Parker,  136  Cal.  313,  68 
Pac.  675;  Mackenzie  v.  Hodgkin,  126 
Cal.  591,  59  Pac.  36;  White  v.  Patton, 
87  Cal.  151,  25  Pac.  270;  Hibernia  Sav. 
&  L.  Soc.  V.  Fella,  54  Cal.  598  (service 
required  on  co-defendant).  Tex. — Eob- 
inson  v.  Collier,  53  Tex.  Civ.  App.  285, 
115  S.  W.  915.  Utah.— Comp.  Laws, 
1907,  §2974.  Wash.— Powell  v.  Nolan, 
27  Wash.  318,  333,  67  Pac.  712,  68  Pac. 
389.     Wis.— St.,  1898,  §2656a. 

In  California  service  of  a  cross-com- 
plaint may  be  made  on  the  attorney 
for  the  plaintiff  in  the  original  action 
(Wood  V.  Johnston,  8  Cal.  App.  258, 
96  Pac.  508),  and  such  service  starts 
the  running,  of  the  time  for  pleading 
to  the  cross-complaint  (Eitter  v.  Braash, 
11  Cal.  App.  258,  104  Pac.  592). 

The  Utah  statute  ''does  not  require 
the  cross-complaint  to  be  served  within 
one  year  from  the  time  of  the  filing 
of  the  complaint.  It  may  be  filed  at 
the  same  time  with  the  answer,  or,  by 
permission  of  the  court,  it  may  be 
filed  at  a  subsequent  date,"  no  time 
for  its  service  being  fixed  by  statute. 
Culmer  v.  Caine,  22  Utah  216,  228,  61 
Pac.   1008. 

When  the  statute  fails  to  fix  the 
time  for  service  it  should  be  served 
within  a  reasonable  time.  Culmer  -y. 
Caine,  22  Utah  216,  61  Pac.  1008. 

In  an  action  to  foreclose  a  me- 
chanic's lien,  "where  j^flgment  is  de- 
manded by  a  defendant  lienor  and  the 
facts  constituting  his  cause  of  action 
are  not  set  out  in  the  complaint,  it  is 
proper  to  set  the  same  up  in  his  an- 
swer in  the  nature  of  a  cross-complaint; 
and  we  do  not  think,  where  there  had 
been  a  personal  service  of  the  sum- 
mons in  the  original  case,  service  of  a 
summons  on  the  plaintiff'  or  on  the  co- 
defendant  is  necessary.  Treiber  v. 
Shafer,    18   Iowa   29;    Bevier   i'.    Kahn, 
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111  Ind.  200,  12  N.  E.  169;  Cockle 
Separator  Mfg.  Co.  v.  Clark,  23  Neb. 
702,  37  N.  W.  628.  But  the  cross- 
complaint,  although  set  up  in  the  an- 
swer, is  in  the  nature  of  an  original 
action;  and,  as  the  person  whose  prop- 
erty is  affected  by  the  lien  is  entitled 
to  service  of  a  copy  of  the  complaint, 
so,  too,  he  is  entitled  to  the  service  of 
a  cross-complaint;  for  it  is  through  the 
allegations  of  the  complaint  or  cross- 
complaint  that  he  is  informed  of  the 
nature  and  character  of  the  demand 
against  him  and  that  it  will  be  adjudi- 
cated, not  only  so  far  as  it  affects 
the  plaintiff's  claim,  but  also  so  far  as 
it  affects  the  defendant  owners;  and 
it  is  on  the  facts  pleaded  in  the  com- 
plaint or  cross-complaint  only  that  the 
court  can  pronounce  judgment  in  ease 
of  default."  Powell  v.  Nolan,  27  Wash. 
318,  333,  67  Pac.  712,  68  Pac.  389. 

Person  Named  as  Party. — Service  of 
a  cross-complaint  must  be  made  on  a 
person  named  both  in  the  complaint 
and  in  the  cross-complaint  as  a  de- 
fendant, although  it  does  not  specifical- 
ly appear  what  interest  he  claims  in 
the  premises.  Houghton  v.  Tibbets,  126 
Cal.  57,  58  Pac.  318. 

Failure  To  Serve  Harmless. — Failure 
to  serve  the  cross-complaint  on  the 
plaintiff  is  a  harmless  irregularity 
where  all  the  matters  of  suljstanee 
charged  in  the  cross-complaint  were 
pleaded  "in  defendant's  answer  which 
was  served  on  the  plaintiff,  so  that 
the  latter  met  in  the  prosecution  of 
his  own  action  every  issue  which  would 
have  been  tendered  to  him  had  he  been 
served  also  with  the  cross-complaint." 
Mackenzie  r.  Hodgkin,  126  Cal.  591,  59 
Pac.   36,   77  Am.   St.  Eep.   209. 

Service  on  Defendants  in  Default. 
Service  of  a  cross-complaint  must  be 
made  on  defendants  who  were  in  de- 
fault on  the  original  complaint.  Hiber- 
nia Sav.  &  L.  Soc.  V.  Clarke,  110  Cal. 
27,  42  Pac.  425;  White  f.  Patton,  87 
Cal.   151,  25  Pac.  270. 
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appear.^-  And  -when  one  is  made  a  party  to  the  action  on  his  own 
application  and  files  a  cross-complaint,  process  must  issue  and  be 
served  on  the  original  parties  to  the  action  unless  their  appearance 
be  voluntarily  entered.*® 

Service  of  process  has  also  been  required  on  co-defendants  when 
cross-complaint  is  filed,^°  though  it  has  been  held  unnecessary  to  have 
service  on  the  defendant  who  is  the  plaintiff  in  the  original  action/^ 
And  there  is  authority  that  no  summons  need  be  served  on  parties  t© 
the  original  action  who  have  been  duly  ser\'ed  with  summons  therein 
and  of  Avhose  persons  the  court  had  acquired  jurisdiction.^- 

XII.  PLEADING  TO  CROSS-COMPLAINT.  —  The  parties  on 
whom  such  cross-complaint  is  served  may  demur  or  answer  thereto 
as  to  the  original  complaint.^^ 


48.  Alpers  r.  Bliss,  145  Cal.  565,  79 
Pac.  171;  Kruegel  r.  Bolanz,  100  Tex. 
572,  102  S.  W.  110;  Harris  v.  Schlinke, 
95  Tex.  88,  65  S.  W.  172;  Mayhew  & 
Co.  V.  Harrell,  57  Tex.  Civ.  App.  509, 
122  S.  W.  957. 

Filing  a  demurrer  to  the  cross-eom- 
plaint  is  a  sufficient  appearance.  Will- 
man  v.  Friedman,  4  Idaho  209,  299,  38 
Pac.   937. 

49.  Luttrell  v.  Eeynolds,  63  Ark. 
254,  37  S.  W.  1051. 

"The  defendant  to  such  cross-com- 
plaint may  be  actually  or  constructive- 
ly summoned,  and  defense  thereto  shall 
be  made  in  the  time  and  manner  pre- 
scribed in  regard  to  the  original  com- 
plaint, and  with  the  same  rights  of 
obtaining  provisional  remedies  ap- 
plicable to  the  case."  Kirby's  Ark. 
Dig.,  ch.  125,  §6088,  subd.  2. 

50.  Pillow  V.  Sentelle,  49  Ark.  430, 
5  S.  W.'  783;  Bingo  v.  Woodruff,  43 
Ark.  469,  497;  Mavhew  &  Co.  v.  Har- 
rell, 57  Tex.  Civ.  App.  509,  122  S.  W. 
957 

51.  Pillow  V.  Sentelle,  49  Ark.  430, 
5  S.  W.  783;  Eingo  V.  Woodruff,  43 
Ark.  469,  497. 

52.  Cal. — Rodgers  v.  Parker,  136 
Cal.  313,  68  Pac.  975;  White  v.  Patton, 
87  Cal.  151,  25  Pac.  270.  EZan.— Law- 
son  V.  Rush,  80  Kan.  262,  101  Pac. 
1009.  Ohio. — Brown  r.  Kuhn,  40  Ohio 
St.  468.  Wash.— Powell  v.  Xolan,  27 
Wash.  318,  333,  67  Pac.  712,  68  Pac. 
389. 

In  Powell  V.  Xolan,  supra,  the  court 
said,  "assuming  that  the  service  of 
the  summons  in  the  original  action  was 
actually  made,  and  thereby  .James  No- 
lan was  in  court,  we  think  he  was  en- 
titled to  be  served  with  a  copy  of  the 


cross-complaint  of  the  Holland-Horr 
Mill  Company,  or  a  summons  notifying 
him  it  would  be  filed,  and  that  no 
judgment  on  any  demand  of  a  de- 
fendant in  a  cross-complaint  could  be 
lawfully  entered  against  him  until  he 
was  so  served  and  given  the  usual 
time  to  plead." 

Service  on  Minor  Defendants. — When 
the  guardian  ad  litem  who  was  ap- 
pointed in  the  original  action  appears 
and  answers  the  cross-complaint,  it  was 
not  necessary  that  the  minor  defendants 
should  have  been  served  with  process. 
Pillow  V.  Sentille,  49  Ark.  430,  5  S.  W. 
783. 

When  Siunmons  Must  Issue.— If  any 
of  the  parties  affected  by  the  cross- 
complaint  have  not  appeared  in  the 
action,  a  summons  upon  the  cross-com- 
plaint must  be  issued  and  served  upon 
them  in  the  same  manner  as  in  the 
commencement  of  the  original  action. 
California  Code  Civ.  Proc,  §442.  See 
also  the  title  "Cross-Bills,"  XI. 

Service  of  Summons  on  Original  De- 
fendants.— Where  parties  defendant  in 
the  cross-complaint  were  defendants  in 
the  original  case  and  were  all  served 
with  summons  therein,  it  was  not  neces- 
sary that  a  summons  issue  on  the  filing 
of  the  cross-complaint,  service  of  the 
cross-complaint  on  such  parties  being 
sufficient.  Culmer  V.  Caine,  22  Utah 
216,  228,  61  Pac.  1008. 

53.  Cal.— Code  Civ.  Proc,  §442; 
Moore  v.  Copp,  119  Cal.  429,  51  Pac. 
630.  Utah.— Culmer  v.  Caine,  22  Utah 
216,  61  Pac.  1008.  Wis.— St.,  1898, 
§2656a. 

Failure  To  Controvert  Allegation  in 
Cross-Complaint. — The  allegations  of  a 
cross-complaint  not  controverted  by  an- 
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Motion  To  Strike,  —  A  cross-complaint  that  is  merely  irregular  is  not 
subject  to  a  motion  to  strike,  where  the  movant  had  after  the  making 
of  the  motion  consented  to  the  filing  of  the  cross-complaint.^* 

Waiver  by  Joining  Issue.  —  Joining  of  issue  on  a  cross-complaint  in 
which  there  was  no  fundamental  defect  waives  all  errors  as  to  its  suffi- 
ciency.^^ 

XIII.  AMENDMENT  OF  CROSS-COMPLAINT.  —  It  is  permis- 
sible to  amend  a  cross-complaint.^®  And  where  a  demurrer  to  a  cross- 
complaint  is  sustained  and  leave  given  to  amend,  but  no  amended 
cross-complaint  is  served,  the  cross-complaint  may  be  rejected  as 
mere  surplusage.^' 

XIV.  SUPPLEMENTAL  CROSS-COMPLAINT.  —  A  eross-eom- 
plaint  which  failed  to  state  a  cause  of  action  cannot  be  aided  by  a 
supplemental  cross-complaint  in  which  it  is  sought  to  set  up  facts 
arising  subsequent  to  the  commencement  of  the  action.^® 


swer  are  taken  as  confessed  (Rudy  v. 
Austin,  56  Ark.  73,  19  S.  W. 
Ill),  but  where  there  is  a  failure  to 
answer  the  cross-complaint  and  the  par- 
ties go  to  trial  and  the  defendant  who 
filed  the  cross-complaint  fails  to  ask 
for  judgment  for  such  failure,  it  will 
be  regarded  as  waived  (Pembroke  v. 
Logan,  71  Ark.  364,  74  S.  W.  297).  In 
Wisconsin  if  no  answer  or  demurrer  to 
the  cross-bill  be  served  or  no  objection 
taken  to  its  sufficiency,  the  party 
against  whom  relief  is  demanded  shall 
be  deemed  to  have  denied  the  allega- 
tions relied  on  for  affirmative  relief. 
St.,  1898,  §2656a. 

Defect  of  Parties. — A  demurrer  to  a 
cross-bill  alleging  defect  of  parties  must 
specifically  point  out  the  defect.  Cook- 
erly  r.  Duncan,  87  Ind.  332. 

When  Demurrer  Overruled. — If  a  de- 
murrer to  the  cross-complaint  be  over- 
ruled, permission  to  answer  over  should 
be  granted.  Campbell  v.  Savage,  33 
Ark.  678. 

Overruling  Demurrer. — The  proper 
judgment  on  overruling  a  demurrer  is 
respondeat  ouster.  Campbell  v.  Savage, 
33  Ark.  678,  See  also  the  title  "Cross- 
Bills,"  XVII. 

Objections  to  Sufficiency. — The  Wis- 
consin statute  provides  that  the  party 
against  whom  relief  is  demanded  in  the 
cross-complaint  may  answer  or  demur 
thereto,  or  "may  object  thereto  at  the 
trial  for  insufficiency."  The  court  or 
judge  may  make  such  orders  for  the 
service  of  pleadings  as  shall  be  just. 
St.,  1898,  §2656a. 

Where  there  is  no  cross-complaint,  a 
paper  filed  by  plaintiff  styled  "an  an- 

Vol.  VI 


swer  to  defendant's  complaint"  must 
be  ignored.  Carroll  v.  Girard  Fire  Ins. 
Co.,  72  Cal.  297,  13  Pac.   863. 

A  paper  which  is  merely  a  repeti- 
tion of  the  answer  is  not  a  cross-com- 
plaint and  does  not  require  an  answer. 
Banning  v.  Banning,  80  Cal.  271,  22 
Pac.  210,  13  Am.  St.  Eep.  156.  See 
also  the  title,  "Cross-Bills,"  XII, 
XIII,  XIV. 

Demurrer  Instead  of  Motion  To 
Strike. — When  a  demurrer  to  a  cross- 
petition  is  sustained,  the  fact  that  it 
would  have  been  better  practice  to 
have  moved  to  strike  is  immaterial, 
where  the  right  conclusion  was  reached. 
Mattingly  v.  Eversole  (Ky.),  113  S.  W. 
447. 

54.  Fritts  v.  Kirchdorfer,  136  Ky. 
643,  124  S.  W.  882. 

55.  Smith  i\  King  of  Arizona  M.  & 
M.  Co.,  9  Ariz,  228,  '80  Pac.  357,  citing 
Coburn  v.  Cedar  Val.  L.  &«C,  Co.,  138 
U.  S.  221,  11  Sup.  Ct.  258,  34  L.  ed. 
876;  Kelsey  v.  Hobby,  16  Pet.  (U.  S.) 
269,  10  L.  ed.  961. 

Objection  to  Cross-Complaint, — It  is 
too  late  to  present  for  the  first  time 
to  the  appellate  court  objections  that 
the  cross-complaint  was  filed  too  late 
and  did  not  come  within  the  provisions 
of  the  statute.  Eiverside  Heights,  etc. 
Co,  V.  Eiverside  Trust  Co,,  148  Cal,  457, 
469,  83  Pac,  1003. 

56.  Culmer  v.  Caine,  22  Utah  216, 
61   Pac,   1008. 

57.  Vance  v.  Smith,  124  Cal.  219, 
56  Pac.  1031,  See  also  the  title  "Cross- 
Bills,"  XV, 

58.  Lewis  V,  Fox,  122  Cal.  244,  54 
Pac.  823. 


CBOSS-COMPLAINT 


311 


XV.  HEARING.  —  The  issues  raised  by  the  cross-complaint  must 
first  be  disposed  of.^^ 

XVI.  DISMISSAL  OF  ACTION  AFTER  FILING  CROSS-COM- 
PLAINT.  —  After  the  filing  of  a  cross-complaint  entitling  defendant 
to  affirmative  relief,  the  original  action  cannot  be  dismissed  without 
the  consent  of  the  cross-complainant,'^''  nor  will  a  nonsuit  prevent  the 
trial  of  the  issues  arising  upon  a  cross-complaint."^ 

Where  a  court  having  authority  to  do  so  strikes  a  cross-complaint 
from  the  files,  the  plaintiff  in  the  absence  of  a  pleading  asking  affirma- 
tive relief,  may  at  any  time  dismiss  his  action.''^ 

Dismissal  of  Cross-Complaint  by  Cross-Complainant.  — "Where  the  answer 
to  the  cross-complaint  seeks  affirmative  relief,  the  cross-complainant 
cannot  dismiss  the  cross-complaint  over  the  objection  of  the  plaintiff 
in  the  original  action."^ 

XVIL  ENTRY  OF  JUDGMENT.  — In  California  judgment  by 
default  on  failure  to  answer  may  be  entered  on  a  cross-complaint 
served  on  the  attorney  for  the  original  plaintiff,  a  written  acknowl- 
edgment of  service  by  him  being  sufficient    proof    of    due    service."* 

XVIII.  APPEAL.  —  A.  From  Order  of  Dismissal.  —  An  order 
dismissing  a  cross-complaint  is  reviewable  on  appeal  from  the  final 
judgment."^ 

B.  Presumptions  on  Appeal  From  Judgment.  —  1.  Sufficiency 
of  Evidence.  —  On  an  appeal  from  a  judgment  for  the  defendant 


59.  Haggin  v.  Eaymond,  67  Cal.  302, 
7  Pac.  721;  Whittier  f.  Stege,  61  CaJ. 
23S  (these  were  both  actions  in  eject- 
ment). And  see  Carroll  r.  Bowne,  55 
Ore,  316,  106  Pac.  331;  and  the  title 
"Cross-Bills,"  XV. 

In  Arkansas  it  is  provided  that  the 
lilintr  of  the  cross-complaint  shall  not 
delay  the  trial  and  decision  of  the  orig- 
inal action  "when  a  judgment  can  be 
Tendered  therein  that  will  not  prejudice 
the  rights  of  the  parties  to  the  cross- 
complaint."  Kirby's  Big.  §6088, 
subd.  3. 

60.  Eodgers  r.  Parker,  136  Cal.  313, 
68  Pac.  975;  Islais  &  S.  W.  Co.  v. 
Allen,  132  Cal.  432,  64  Pac.  713;  Mott 
V.  Mott,  82  Cal.  413,  22  Pac.  1140. 

Effect  of  Amended  Complaint  on 
Cross-Complaint.  —  An  amended  com- 
plaint does  not  supersede  all  other 
pleadings  in  the  ease,  and  does  not  af- 
fect a  cross-complaint  nor  the  issues 
raised  thereon,  and  the  dismissal  of  the 
amended  complaint  on  demurrer  will  not 
cause  the  fall  of  the  cross-complaint. 
Mott  r.  Mott,  82  Cal.  413,  22  Pac.  1140, 
distinfjidsMng  Thompson  v.  Johnson,  60 
Cal.   292. 

61.  Smith  V.  King  of  Arizona  M.  & 
M.  Co.,  9  Ariz.  228,  SO  Pac.  357   (vol- 


untary nonsuit) ;  Warner  v.  Darrow,  91 
Cal.  309,  27  Pac.  737. 

62.  Alpers  f.  Bliss,  145  Cal.  565,  79 
Pac.  171. 

A  cross-complaint  will  not  ordinarily 
be  stricken  out  when  plaintiff's  pur- 
pose in  striking  same  is  that  he  might 
thereupon  dismiss  his  action.  Islais  & 
Salinas  Water  Co.  v.  Allen,  132  Cal. 
432,  64  Pac.  713. 

When  Cross-Complaint  Falls  With 
Complaint. — In  an  action  for  the  en- 
forcement of  a  lien  upon  real  estate, 
the  cross-complaint  is  a  mere  depend- 
ency of  the  original  complaint,  and 
where  the  court  has  no  jurisdiction  of 
the  action  it  falls  with  the  original. 
Southern  Pac.  E.  Co.  v.  Pixley,  103 
Cal.  118,  37  Pac.  194. 

63.  Eodgers  v.  Parker,  136  Cal.  313, 
68  Pac.  975.  See  also  the  title  "Cross- 
Bills,"  XVI. 

64.  Wood  V.  Johnston,  8  Cal.  App. 
258,  96  Pac.  508. 

65.  In  California. — On  an  appeal 
from  a  final  judgment,  an  order  strik- 
ing out  a  cross-complaint  may  be  re- 
viewed, and  such  order  is  deemed  ex- 
cepted to  under  the  provisions  of  §647 
of  the  Code  of  Civ.  Proc.  Alpers  v. 
Bliss,  145  Cal.  565,  79  Pac.  171. 
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rendered  on  the  cross-complaint  where  the  record  does  not  contain  the 
evidence,  and  there  is  nothing  before  the  court  to  show  that  any 
objection  or  exception  was  made  to  any  of  the  evidence,  it  will  be 
presumed  that  sufficient  evidence  was  introduced  to  justify  the  findings 
and  the  judgment."^ 

Q.  Variance.  —  An  omission  in  a  cross-complaint  that  would  have 
been  fatal  on  special  demurrer,  but  which  was  supplied  without  objec- 
tion at  the  trial  is  cured  by  verdict,  and  an  objection  that  there  is 
a  variance  between  the  pleading  and  the  proof  cannot  be  maintained 
on  appeal.^^ 


66.  Abner-Doble  Co.  v.  Keystone 
CoBsol.  Min.  Co.,  14.5  Cal.  490,  78  Pac. 
1050.     And  see  the  title  "Appeals." 


67.  Abner-Doble  Co.  v.  Keystone 
Consol.  Min.  Co.,  145  Cal.  490,  78  Pac. 
1050. 


CROSS  DEMAND.  — See  Set-Off  and  Counterclaim;  Recoupment. 


CROSSINGS.  —  See  Negligence;  Railroads. 
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CRUELTY  TO  ANIMALS 

By  H.  W.  WILLIAMS, 
Of  the  California  Bai. 


I.     CRIMINAL  PROSECUTIONS,  313 

A.  Common  Laiv  and  Statutory  Provisions,  313 

B.  Jurisdiction,  314 

C.  Former  Conviction  as  Bar,  315 

D.  Indictment,  Information  and  Complaint,  315 

E.  Instructions,  319 

F.  Burden  of  Proof,  320 

G.  Question  for  Jury,  320 
H.  Punishment,  320 

XL     STATUTORY  ACTION  FOR  PENALTY,  321 

A.  Nattire  of  Remedy,  321 

B.  Jurisdiction,  321 

C.  Bight  to  Jury  Trial,  321 

D.  Affidavit,  321 

E.  Complaint,  321 

F.  Fixing  Penalty,  321 

G.  Appellate  Procedure,  321 

CKOSS-REFEEENCES: 

Animals ;  Warrants. 

Indictment  and  Information; 

Scope  of  Article.  —  This  article  is  limited  strictly  to  matters  of  pro- 
cedure pertaining  to  statutory  enactments  designed  to  prevent  cruelty 
to  animals  as  a  distinct  offense ;  it  does  not  include  either  civil  actions 
or  criminal  prosecutions  where  the  gravamen  of  the  wrong  or  offense 
is  the  injury  done  the  animal  or  property,  nor  injuries  done  the 
person  of  the  owner,  nor  acts  offensive  to  the  public  as  constituting 
a  nuisance.^ 

I.  CRIMINAL  PROSECUTIONS.  —  A.  Common  Law^  and  Stat- 
utory Provisions.  —  At  common  law  cruelty  to  animals  was  not 
indictable  unless  it  partook  of  the  nature  of  a  trespass  or  of  a  nuis- 
ance.- 


1.  See  the  titles  "Assault  and  Bat- 
tery;" "Malicious  Mischief;"  "Nuis- 
ance," "Trespass." 


2.  Ark.--Grise  v.  State,  37  Ark. 
456.  Colo.— Walters  v.  People,  23  Colo. 
33,    46    Pac.    112.      N.     Y.— People     v. 
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Most  of  the  states,  however,  have  now  enacted  laws  making  such 
cruelty  of  itself  an  offense  as  being  against  public  morals.^  These 
statutes  are  to  be  reasonably  construed  with  a  view  to  making  them 
effective.* 

B.  Jurisdiction.  —  By  the  statute  in  most  states  the  jurisdiction 
over  the  offense  is  given  to  that  particular  court  having  jurisdiction 
over  minor  offenses.^    A  court  of  equity  has  no  jurisdiction." 


Brunell,  48  How.  Pr.  435.  Ohio. — Beam- 
er  V.  State,  21  Ohio  C.  C.  440. 

Cruelty  to  animals  by  the  owner 
thereof  was  not  punishable  at  com- 
mon law  unless  done  in  such  a  manner 
as  to  amount  to  a  nuisance  or  some- 
thing in  the  nature  of  a  nuisance. 
State  V.  Smith,  21  Tex.  748.  See  also 
Benson   v.   State,   1  Tex.  App.   6. 

"The  common  law  does  not  punish 
cruelty  to  animals  except  in  so  far 
as  it  affects  the  right  of  property  of 
individuals."  Branch  v.  State,  41  Tex. 
622.  ,See  also  State  v.  Bruner,  111  Ind. 
98,  12  N.  E.  103. 

"If  cruelty  to  animals  was  a  crim- 
inal offense  at  common  law,  which  some 
writers  deny,  it  was  superseded  so  en- 
tirely in  England  by  statutes  as  to 
pass  out  of  existence."  State  v.  Pra- 
ter, 130  Mo.  App.  348,  109  S.  W.  1047. 

Cruelty  done  to  an  animal  in  a  pub- 
lic place  is  indictable  at  common  law 
as  a  nuisance.  United  States  i'.  Jack- 
son, 4  Craneh  C.  C.  483,  26  Fed.  Cas. 
No.  15,453;  United  States  v.  Logan,  2 
Craneh  C.  C.  259,  26  Fed.  Cas.  No. 
15,624. 

3.  "It  is  of  common  knowledge 
that  within  the  past  few  years,  as 
incident  to  the  progress  of  civiliza- 
tion, and  as  the  direct  outgrowth  of 
that  tender  solicitude  for  the  brute 
creation  which  keeps  pace  with  man's 
increased  knowledge  of  their  life  and 
habits,  laws,  such  as  the  one  under 
consideration  have  been  created  by  the 
various  states  having  the  common  ob- 
ject of  protecting  these  dumb  creatures 
"from  ill  treatment.  Their  aim  is  not 
only  to  protect  these  animals,  but  to 
conserve  public  morals,  both  of  which 
are  undoubtedly  proper  subjects  of 
legislation."  Waters  v.  People,  23 
Colo.  33,  46  Pac.  112.  See  also  Peo- 
ple V.  Brunell,  48  How.  Pr.  (N.  Y.) 
435. 

Such  statutes  are  constitutional  as 
being  a  valid  exercise  of  the  police 
power.  Beamer  v.  State,  21  Ohio  C.  C. 
440. 
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legislature  may  delegate  to  municipal 
corporations  the  power  to  prosecute 
under  city  ordinances.  Porter  V.  Vin- 
zant,  49  Fla.  213,  38  So.  607. 

4.  In  construing  a  statute  against 
"needlessly  killing,"  the  court  says 
"such  acts  are  to  be  construed  to  give 
them,  if  possible,  some  beneficent  ef- 
fect, without  running  into  such  ab- 
surdities as  would,  in  the  end,  make 
them  dead  letters.  A  literal  construc- 
tion of  them  would  have  that  effect. 
Society,  for  instance,  could  not  long 
tolerate  a  system  of  laws,  which  might 
drag  to  the  criminal  bar,  every  lady 
who  might  impale  a  butter%,  or  every 
man  who  might  drown  a  litter  of  kit- 
tens, to  answer  there,  and  show  that 
the  act  was  needful."  Grise  v.  State, 
37   Ark.   456. 

5.  In  New  York  the  court  of  spe- 
cial sessions  has  exclusive  jurisdiction. 
The  proceedings  cannot  be  by  indict- 
ment unless  a  certificate  has  been  pro- 
cured from  a  county  judge  or  judge 
of  the  supreme  court  that  it  is  reason- 
able to  prosecute  by  indictment.  Peo- 
ple V.  Davy,  32  N.  Y;  Supp.  106.  See 
also  Code  Civ.  Proc.  §§56,  57.  Corn-pare 
People  V.  Knatt,  156  N.  Y.  302,  50 
N.  E.  835. 

In  North  Carolina. — The  original 
jurisdiction  is  in  the  court  of  a  jus- 
tice of  the  peace.  The  superior  court 
has  no  jurisdiction.  State  v.  Bossee, 
145  N.  C.  579,  59  S.  E.  875.  See  also 
State  V.  Neal,  120  N.  C.  613,  27  S.  E. 
81. 

6.  An  agent  for  the  society  for  the 
prevention  of  cruelty  to  animals  hav- 
ing threatened  parties  with  summary 
arrest  under  the  statute,  they  sought 
to  enjoin  the  society.  "The  only  ques- 
tion for  contestation  was  whether,  as 
a  matter  of  fact,  they  were  guilty  or  • 
innocent  of  such  violation;  and  the  de- 
termination of  that  question  could  not, 
by  such  an  action  as  this,  be  drawn 
to  a  court  of  equity."  Davis  v.  Amer- 
ican .Soc,  75  N.  Y."  362. 
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C.  Former  Conviction  as  Bar.  —  A  plea  in  bar  of  a  former  con- 
viction will  not  be  sustained  by  proof  of  conviction  for  other  acts 
of  cruelty  during  the  progress  of  the  same  undertaking.^ 

D.  Indictment,  Information  and  Complaint.  —  Formal  Requi- 
sites.—  The  indictment  need  not  be  endorsed  with  the  prosecutor's 
name.^ 

Misjoinder,  —  A  count  for  cruelty  to  animals  may  be  joined  wnth  one 
for  malicious  mischief,^  but  must  be  a  separate  and  distinct  count.^° 

The  prosecution  may  elect  whether  to  take  out  separate  summons 
or  only  one  where  acts  are  done  to  different  animals  at  the  same  time." 

Duplicity.  —  A  complaint  is  bad  for  duplicity  which  charges  jointly 
acts  prohibited  by  separate  clauses  of  the  statute.^-  But  merely  charg- 
ing in  the  several  ways  mentioned  in  one  clause  is  not  objectionable.^^ 

An  indictment  is  not  bad  as  charging  more  than  one  offense  where 
the  objectionable  fact  can  be  treated  as  surplusage." 

Repugnancy. —  "Where  all  the  acts  complained  of  might  naturally  be 
done  at  the  same  time  a  complaint  is  not  repugnant  w^hich  charges  the 
acts  in  several  ways.^^ 

Charging  as  Continuing  Offense.  —  Wliere  the  nature  of  the  acts  charged 


7.  Defendant  was  a  contractor  and 
was  convicted  of  cruel  treatment  of 
a  certain  brown  gelding  mule  and 
plead  such  conviction  in  bar  to  a 
prosecution  for  cruelty  to  a  certain 
brown  mare  mule.  The  acts  occurred 
on  the  same  day,  both  animals  being 
used  in  the  same  woric  but  driven  by 
different  drivers.  Wood  r.  State,  10 
Ohio  C.  C.  (X.  S.)  371. 

8.  The  statutory  requirement  as  to 
indorsement  applies  only  where  there 
has  been  a  trespass  against  the  person 
or  propertv  of  another.  State  v.  Goss, 
74  Mo.  592. 

9.  An  indictment  is  not  demurrable 
which  charges  in  separate  counts  an 
offense  under  §5093  of  the  code  which 
is  directed  against  cruelty  to  animals 
and  §5091  of  the  code  which  is  di- 
rected against  malicious  mischief. 
Swanson  v.  State,  120  Ala.  376,  25  So. 
213. 

10.  It  is  not  sufficient  to  merely  sep- 
arate them  by  a  comma.  Porter  r. 
State,  48  Tex.  Crim.  125,  86  S.  W. 
767. 

11.  Defendant  was  charged  with 
cruelty  to  five  different  animals  at 
one  time.  It  was  held  that  one  sum- 
mons was  all  that  was  necessary 
though  five  separate  summons  might 
have  been  issued.  Kex  r.  Cable,  L.  E. 
(1906)    1  K.  B.   719. 

12.  A  complaint  is  bad  for  duplicity 
which    charges    an    offense    under    one 


clause  of  the  statute  directed  against 
cruel  acts  done  to  the  animal,  and 
another  clause  directed  against  omis- 
sions to  provide  the  animal  with  proper 
food,  drink  and  shelter.  State  v.  Has- 
kell, 76  Me.  399. 

13.  A  complaint  that  defendant 
"unlawfully  and  cruelly  did  beat  and 
torture  a  certain  horse  of  the  property 
of  him  the  said"  complainant  and  an- 
other person,  does  not  charge  two  of- 
fenses. Com.  V.  Lufkin,  7  Allen 
(Mass.)    579. 

14.  An  indictment  that  defendant 
"did  unlawfully  and  wilfully  and 
cruelly,  beat,  shoot,  torture  and  other- 
wise ill-treat"  is  not  fatally  defective 
as  charging  more  than  one  distinct  of- 
fense. The  shooting  and  otherwise  ill- 
treating  is  mere  surplusage.  If  the  in- 
tention was  to  charge  defendant  with 
the  shooting  it  should  have  been  done 
in  a  separate  count  charging  him  with 
torturing  bv  shooting.  State  v.  Gould, 
26  W.  Va.  '258. 

15.  A  complaint  that  defendant  did 
"cruelly  and  unlawfully  torment,  tor- 
ture, maim,  beat,  wound,  and  deprive 
of  necessary  sustenance"  is  not  repug- 
nant as  alleging  that  the  offense  was 
committed  in  inconsistent  ways.  "It 
is  not  unnatural  or  inconsistent  to  say 
that  all  of  the  acts  thus  alleged  were 
done  to  the  horse  at  tlie  same  time." 
State  V.   Haskell,   76   Me.   399. 
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permits,  the  indictment  may  charge  the  same  as  a  continuing  off ense.^^ 
Following  Language  of  Statute.  —  Generally  speaking,  it  is  sufficient  to 
follow  the  language  of  the  statute  in  charging  the  offense."  But  this 
rule,  of  course,  is  subject  to  the  exception  that  the  words  of  the  statute 
must  be  definite  and  certain.^^    It  is  not  necessary  to  lay  the  charge 


16.  The  offense  of  overworking  ani- 
mals and  of  neglecting  to  properly  care 
for  them  is  of  a  continuing  nature  and 
may  be  alleged  as  having  been  on  a 
certain  day  and  certain  other  days 
immediately  following.  State  v.  Bos- 
worth,  54  Conn.  1,  4  Atl.  2-48.  See 
also  State  v.  Cook,  75  Conn.  267,  53 
Atl.   589. 

17.  Ark.  —  State  v.  Greenless,  41 
Ark.  353.  Md. — State  v.  Faulkenham, 
73  Md.  463,  21  Atl.  370.  Mass.— Com. 
V.  Thornton,  113  Mass.  457.  Minn. 
State  V.  Comfort,  22  Minn.  271. 
Mo. — State  v.  Goss,  74  Mo.  592;  State 
V.  Prater,  130  Mo.  App.  348,  109  S.  W. 
1047;  State  v.  Haley,  52  Mo.  App.  520; 
State  V.  Hackfath,  20  Mo.  App.  614. 
Tex. — Benson  v.  State,  1  Tex.  App.  6. 

A  count  that  defendant  ''was  guilty 
of  cruelty  to  a  certain  animal,  to  wit, 
a  pony  horse,  by  then  and  there  un- 
lawfully causing  the  death  of  said  ani- 
mal by  then  and  there  failing  to  pro- 
vide the  said  animal  with  proper  shel- 
ter" does  not  charge  defendant  either 
with  "cruelly  killing"  or  "with  un- 
necessarily failing  to  provide  . 
with  proper  food,  drink  and  shelter." 
Ferrias  v.  People,  71  111.  App.  559. 

"We  do  not  think  it  was  necessary 
to  describe  the  injury.  The  statute 
does  not  do  so,  and  ordinarily  it  is 
suflEicient  to  follow  the  language  of  the 
statute.  This  is  so  unless  some  suffi- 
cient reason  exists  for  greater  par- 
ticularity." State  V.  Giles,  125  Ind. 
124,    25    N.    E.    159. 

Charging  in  the  language  of  the  stat- 
ute "did  then  and  there  cruelly  drive" 
a  horse  is  sufficient  without  a  further 
allegation  that  defendant  knew  the 
horse  to  be  unfit  for  labor  at  the  time. 
Com.  V.  Porter,  164  Mass.  576,  42 
N.  E.  97. 

The  added  words  "and  cruelly"  are 
immaterial  and  may  be  treated  as  sur- 
plusage, the  language  of  the  statute 
being  "unnecessarily  fail  to  provide." 
Com.  V.  Edmands,  162  Mass.  517,  39 
N.  E.  183.  To  same  effect,  Com.  v. 
Flannigan,  137  Mass.  560. 

"Wilfully  and  maliciously  and  cruel- 
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ly  maim,  wound,  beat  and  torture  to 
death  eight  pigs"  is  a  substantial  fol- 
lowing of  the  statute  which  reads  "wil- 
fully and  maliciously  or  cruelly  maim, 
beat  or  torture  any  horse,  ox  or  other 
cattle."  State  v.  Pruett,  61  Mo.  App. 
156. 

"Did  unlawfully  and  wilfully  over- 
drive, torture,  torment,  cruelly  beat 
and  needlessly  mutilate  a  certain  cow, 
the  property  of,  etc.,  by  beating  said 
cow  and  twisting  off  her  tail,"  suffi- 
ciently alleges  the  offense  denounced 
by  the  statute.  State  v.  Allison,  90 
N.   C.   733. 

An  indictment  that  the  defendant 
did  "knowingly,  wilfully  and  needless- 
ly act  in  a  cruel  manner  towards  a 
certain  fowl,  to  wit,  a  chicken,  by 
killing  said  chicken,  the  said  chicken 
being  a  useful  fowl,  etc.,  this  (reject- 
ing refinement.  The  Code,  §1183)  is 
an  intelligible  charge  that  the  defend- 
ant was  guilty  of  cruelty  to  the  use- 
ful fowl  by  needlessly  and  wilfully 
killing  it."  State  v.  Neal,  120  N.  U. 
613,   27   S.   E.    81. 

18.  North  Carolina  Code,  §2483 
(Rev.  1905,  §3299)  provides  as  follows: 
"If  any  person  shall  wilfully  over- 
drive, overload,  wound,  injure,  torture, 
torment,  deprive  of  necessary  suste- 
nance, or  cruelly  beat,  or  needlessly 
mutilate  or  kill,  or  cause  to  procure 
to  be  overdriven,  overloaded,  wounded, 
injured,  tormented,  tortured  or  de- 
prived of  necessary  sustenance,  or  to 
be  cruelly  beaten,  needlessly  mutilated 
or  killed  as  aforesaid,  any  useful  beast, 
fowl  or  animal,  etc."  In  State  v.  Wat- 
kins,  101  N.  C.  702,  8  S.  E.  346,  the 
court  says:  "In  the  statute  recited 
above  the  words  'beat,'  'cruelly  beat,' 
'wound'  and  'kill'  of  themselves  re- 
spectively, taken  in  the  proper  con- 
nection, imply  sufficiently  the  act  for- 
bidden and  the  offense  charged.  . 
The  words  of  the  statute  mentioned, 
'overloaded,'  'injured,'  'tortured,' 
'and  tormented,'  do  not  imply  or  de- 
scribe the  acts  charged  to  have  been 
done  with  certainty;  they  each  imply 
a    variety    of   acts    that    may   or   may 
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in  the  very  language  of  the  statute  ;^^  equivalent  words  will  do. 
Manner  of  Inflicting  the  Injury.  —  It  has  been  said  in  a  general  way 
that  the  mode,  manner  and  means  used  to  accomplish  the  crime  need 
not  be  averred.-"  And  doubtless  this  is  true  where  stating  the  offense 
in  the  words  of  the  statute  would  be  sufficient  under  the  ordinary 
rules  of  criminal  pleading,-^  but  where  the  statute  \itself  uses  general 
terms  it  is  of  course  necessary  to  particularize. " 


not  constitute  the  offense  or  parts  of 
it.  The  acts  should  be  so  specified 
and  charged  as  to  show  that  they  mean 
what  the  statute  intends  by  overdriv- 
ing,  injury,  torture   and  torment." 

"  O  V  e  r  d  r  iving, "  "  overloading, ' ' 
"depriving  of  necessary  maintenance,'' 
"needlessly  mutilating,"  "needlessly 
killing"  are  sufficiently  descriptive 
words.  "Torturing"  or  "tormenting" 
are  not.  State  v.  Gould,  26  W.  Va. 
258. 

So  it  is  sufficient  to  use  the  statu- 
tory word  "maim,"  for  though  that  is 
more  correctly  applied  to  human  beings 
it  also  has  the  meaning  "to  cripple." 
Turman  v.  State,  4  Tex.  App.  586. 

So  "did  cruelly  beat"  is  a  sufficient 
allegation  without  further  certainty  as 
to  the  meaning  of  either  words.  It 
was  contended  that  "beat"  "may  re- 
fer to  a  race  or  some  other  act  of 
contest,"  and  that  arlditional  words 
besides  "cruelly"  should  be  used  to 
show  that  the  act  was  wilful  and  not 
accidental.  Com.  v.  McClellan,  101 
Mass.  34. 

An  indictment  sufficiently  follows 
the  statute  which  charges  defendant 
with  "shooting"  a  cow,  the  statutory 
word  being  "wounded."  "Shooting 
necessarily  includes  wounding."  State 
V.  Butts,  92  X.  C.  784,  following  State 
V.  Lonon,  22  Mass.  449,  wherein  it  is 
said:  "In  criminal  cases  the  definition 
of  wound  is  an  injury  to  the  -person 
by  which  the  skin  is  broken." 

19.  It  is  enough  to  use  language  of 
equivalent  import.  So  it  is  enough  to 
allege  in  a  complaint  that  the  offense 
was  "by  wilfully  and  unlawfully  cruel- 
ly beating"  without  alleging  malice. 
Ex  parte  Mauch,  1.34  Cal.  500,  66  Pac. 
734. 

But  of  course  all  the  elements  of  the 
offense  must  be  charged.  So  where  the 
statute  forbids  acts  being  done  ma- 
liciously or  needlessly,  the  complaint 
must  contain  either  a  direct  averment 
or  a  statement  of  facts  from  which  it 
can  be  inferred  that  the  act  was  ma- 


liciously  or    needlessly    done.      Warner 
1-.   Percy,   14   Hun    (N.   Y.)    337. 

20.  "The  means  and  instruments 
made  use  of  to  accomplish  it  are  not 
matters  of  pleading  but  of  proof." 
State  r.  Falkenham,  73  Md.  463,  21 
Atl.  370. 

The  mode  or  manner  of  "the  beat- 
ing, wounding  and  torturing,  or  the 
means  used,  need  not  be  averred.  State 
t\   Goss,   74  Mo.   592. 

21.  An  indictment  charging  that  de- 
fendant "did  unlawfully  and  needless- 
ly kill"  is  sufficient  under  a  statute 
forbidding  "needlessly  killing"  with- 
out further  specification  as  to  the 
means  by  which  the  killing  was  accom- 
plished such  as  would  be  required  in 
an  indictment  for  murder.  State  i;. 
Greenlees,  41  Ark.  353. 

"If  the  offence  charged  be  overdriv- 
ing, overloading  or  depriving  of  neces- 
sary sustenance,  or  needlessly  mutilat- 
ing or  needlessly  killing,  it  would  be 
sufficient  in  an  indictment  to  use  the 
words  of  the  statute,  without  a  par- 
ticular statement  of  facts  and  circum- 
stances." State  V.  Gould,  26  W.  Va. 
258. 

22.  "The  term  'mutilation'  as  used 
in  the  statute  is  general;  the  indict- 
ment or  information  based  upon  that 
statute  must  show  the  kind  and  char- 
acter of  the  mutilation."  Averv  v. 
People,  11  111.  App.  332. 

"In  charging  the  offense  of  tor- 
turing or  mutilating  an  animal,  the 
method  of  torture  or  mutilation  as  well 
as  the  effect  produced  ought  to  be 
stated."  State  v.  Bruner,  111  Ind.  98, 
12  X.  E.  103.  See  also  State  v.  Giles, 
125  Ind.   124,  25   X.  E.   159. 

A  charge  in  an  affidavit  that  the  of- 
fense consisted  in  "turpentining  and 
burning,  in  a  cruel  and  wanton  man- 
ner," while  not  an  apt  and  full  de- 
scription of  the  offense,  fairly  infers 
that  turpentine  was  put  on  the  animal 
thereby  causing  it  to  be  burned  in  a 
cruel  and  wanton  manner.  State  v. 
Bruner,  111  Ind.  98,  12  X.  E.  103. 
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Description  of  the  Animal.  —  Great  particularity  of  description  is  not 
required.'^  It  is  sufficient  to  so  describe  that  defendant  will  know  with 
certainty  of  what  he  is  accused.^* 

Value  of  Animal. —  The  value  of  the  animal  need  not    be    stated.^^ 

Ownership  of  Animal.  —  It  is  unnecessary  to  allege  that  the  animal  is 
the  property  of  any  person,-°  or  to  give  the  owner's  name.^^  But  if 
owner's  name  be  given  it  must  be  proved  as  alleged.'** 

Custody  and  Control.  — Under  statutes  directed  against  persons  hav- 
ing the  "custody  and  control"  of  animals,  an  averment  thereof  in  some 
form  is  necessary.^^     A  mere  statement  that  defendant  is  the  owner 


In  State  v.  Pugh,  15  Mo.  509,  where- 
in the  particular  act  charged  was 
tying  brush  and  boards  on  the  tail  of 
a  mare,  the  court  said  further  al- 
legations showing  how  that  constituted 
"torture"  should  have  been  made.  See 
also  State  r.  Haley,  52  Mo.  App.  520. 

The  words  "torture,  torment  and 
act  in  a  cruel  manner"  are  not  alone 
sufficient.  They  should  be  aided  by 
charging  acts  that  show  what  is  meant. 
If  the  charge  contained  in  the  proper 
connection  one  or  more  of  the  words, 
"beat,  -wound,  shoot,  hill,"  and  the 
like,  the  indictment  would  Ibe  sufficient. 
State  V.  Watkins,  101  N.  C.  702,  8 
S.  E.  346. 

"If  the  offense  be  torturing  or  tor- 
menting ...  it  should  more  par- 
ticularly describe  the  acts  which  con- 
stitute the  torturing  or  which  consti- 
tute the  tormenting  as  the  case  may 
be."     State  v.  Gould,  26  W.  Va.  258. 

23.  "It  is  not  necessary  to  describe 
the  horse  particularly  for  the  sake  of 
distinguishing  it  from  other  horses." 
Com.  V.  McClellan,  101  Mass.  34.  To 
same  effect,  see  Com.  v.  Whitman,  118 
Mass.  458. 

Description  of  the  animal  injured  as 
"a  certain  horse,  a  dumb  animal  under 
the  statute,"  is  sufficient.  The  color 
need  not  be  stated.  Benson  v.  State,  1 
Tex.  App.  6. 

"Cruelly  beating  a  certain  beast 
called  a  mule"  is  sufficient.  It  is  not 
necessary  to  allege  that  it  is  a  "do- 
mestic animal."  "We  would  be  bound 
to  take  notice  judicially  that  in  this 
State  a  mule  is  a  domestic  animal,  and 
that  there  are  no  wild  mules  in  this 
State.'*  iState  v.  Gould,  26  W.  Va. 
258. 

24.  A  description  of  the  animal  as 
"one  red  sandy-colored  barrow,  marked 
crop  off  the  left  ear  and  split,  and 
unberbit    in    the    right"    is    sufficient. 
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The  court  says  both  defendant  and  his 
counsel  "seem  to  have  understood  that 
the  word  'barrow'  indicated  an  animal 
of  the  hog  family"  and  that  the  bal- 
ance of  the  description  was  even  more 
particular  than  necessary.  State  v. 
Greenlees,  41  Ark.  353. 

25.  State  v.  Greenlees,  41  Ark.  353; 
Grise  t\  State,  37  Ark.  456;  State  v. 
Gould,  26  W.  Va.  258. 

26.  Com.  r.  Whitman,  118  Mass. 
458;   Com.  V.  McClellan,   101   Mass.   34. 

27.  State  v.  Broeker,  32  Tex.  611, 
overruling  State  v.  Smith,  21  Tex.  748. 
See  also:  Ark. — State  v.  Greenlees,  41 
Ark.  353;  Grise  V.  State,  37  Ark.  456. 
Tex. — Darnell  v.  State,  6  Tex.  App. 
482;  Turman  t'.  .State,  4  Tex.  App.  586; 
Benson  v.  -State,  1  Tex.  App.  6.  Va. 
State  V.  Gould,  26  W.  Va.  258. 

28.  State  v.  Bruner,  111  Ind.  98,  12 
N.  E.  103;  Collier  v.  State,  4  Tex.  App. 
12;   Eose  V.   State,  1  Tex.  App.  400. 

29.  The  words  "the  charge  and  cus- 
tody" are  a  necessary  averment  in  a 
complaint  under  a  statute  directed 
against  one  having  the  "charge  or 
custody"  of  an  animal.  State  v.  Has- 
kell, 76  Me.  399. 

Under  a  statute  directed  against  one 
"having  the  charge  or  custody"  of  an 
animal,  it  is  sufficient  to  allege  in  the 
complaint  that  defendant  had  the 
"custody  and  control."  Being  dis- 
junctively placed  in  the  statute  they 
need  not  be  conjunctively  averred  and 
must  not  be  disjunctively  averred. 
Therefore  the  statute  word  "custody" 
sufficiently  charges  defendant's  con- 
trol. State  V.  Clark,  86  Me.  194,  29 
Atl.  984. 

Treated  as  Surplusage. — The  words 
"having  the  control  and  custody  of" 
may  be  treated  as  surplusage  under 
that  part  of  the  statute  which  has  to 
do  with  such  treatment  generally.  Com. 
f.  Whitman,  118  Mass.  458. 
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is  not  sufficient. ^°  But  it  is  not  necessary  to  define  in  the  complaint 
the  exact  nature  of  defendant's  custody.'^ 

The  same  particularity  as  is  required  of  indictments  is  not  required 
in  affidavits.^- 

E.  Instructions.  —  Considerable  particularity  is  required  in  de- 
fining the  terms  of  the  statutes  to  the  jury.'^     But  of  course  the  at- 


30.  The  indictment  must  charge 
that  the  defendant  had  the  charge  or 
custody  of  the  animal.  It  is  not  suffi- 
cient to  charge  him  merely  -with  being 
the  owner.  It  cannot  be  presumed 
merely  because  he  is  the  owner  that 
he  has  the  charge  and  custody.  State 
r.  Spink,  19  R.  I.  35.3,  35  Atl.'  91. 

31.  Where  the  statute  reads  "hav- 
ing the  charge  or  custody  thereof  as 
owner  or  otherwise"  it  is  not  necessary 
to  define  in  the  complaint  the  nature 
of  defendant's  custody  as  "owner  or 
otherwise."  'State  i\  Clark,  86  Me. 
194,   29   Atl.   984. 

32.  An  affidavit  charging  that  de- 
fendant "did  confine  a  cow  in  a  lot 
or  other  inclosure"  in  substance  is  an 
averment  that  he  "had  charge  or  cus- 
tody of  the  animal  either  as  owner  or 
othei-wise"  within  §6232  of  the  code  re- 
lating to  cruelty  to  animals.  Chris- 
tian V.  State  (Ala.),  54  So.  1001. 

33.  An  instruction  on  the  words 
"wilful"  and  "wanton"  as  used  in 
the  statute  should  be  given,  so  that 
the  jury  may  understand  the  term  is 
broader  than  the  ordinary  meaning  of 
"wilful,"  which  is  intentional  as  op- 
posed to  accidental,  whereas  the  stat- 
ute contemplates  an  act  done  without 
legal  excuse.  Thomas  v.  State,  14  Tex. 
App.   200. 

The  defendant  is  entitled  to  have 
the  meaning  of  the  statutory  terms  im- 
pressed upon  the  jury.  Under  this 
rule  an  instruction  "Needlessly  means 
without  necessity,  or  unnecessarily,  as 
where  one  kills  a  domesticated  animal 
of  another,  either  in  mere  wantonness 
or  to  satisfy  a  depraved  disposition, 
or  for  sport  or  .pastime  or  to  gratify 
one's  anger,"  is  not  sufficiently  instruc- 
tive to  warrant  refusal  of  further  in- 
structions in  substance  that  the  act 
must  be  "wanton  and  cruel,  not  the  re- 
sult of  necessity  or  reasonable  cause;" 
and  that  the  statute  "meant  a  killing 
in  mere  idle  wantonness,  without  being 
in  any  sense  whatever  beneficial  or  use- 
ful to  defendant."  Grise  v.  State,  37 
Ark.   456. 


Instructions  as  to  "needlessly"  are 
not  sufficiently  explicit  which  state  thai 
it  is  "without  necessity  or  unneces- 
sarily causing  it  to  be  done,"  and 
which  further  instruct  that  the  circum- 
stances of  defendant  having  set  a 
trap  may  be  looked  to  "in  connection 
with  all  the  evidence  in  the  case  to 
determine  whether  the  injury  to  the 
animal  was  needlessly  caused  or  not." 
There  should  have  been  further  in- 
structions as  to  defendant's  rights  to 
protect  his  property  from  marauding 
animals  as  that  if  it  was  necessary  to 
set  traps  to  accomplish  this  and  the 
animal  so  marauding  was  caught  and 
mutilated  thereby  it  would  not  be  need- 
less torture  or  mutilation  within  the 
statute.  Hodge  f.  State,  11  Lea 
(Tenn.)  528. 

An  instruction  that  if  "in  the 
proper  exercise  of  his  own  judgment 
he  thought  he  was  not  overdriving  the 
horse,  he  must  be  acquitted'''  is  a 
sufficient  instruction  that  defendant 
could  not  be  convicted  unless  upon 
proof  that  he  knowingly  and  inten- 
tionally overdrove.  The  words  mean 
the  honest  exercise  of  his  judgment  as 
distinguished  from  mere  recklessness  of 
I  consequences  or  wilful  cruelty.  Com. 
r.  "Wood,  111  Mass.  408. 

Defendant  renuested  an  instruction 
in  effect  that  if  the  beating  was  in- 
flicted for  the  purpose  of  correcting  a 
vicious  habit  of  the  horse  no  offense 
was  committed,  though  the  beating  was 
more  severe  than  was  necessary  for 
that  purpose.  The  court  instructed  in 
effect  that  the  jury  should  not  con- 
sider whether  defendant's  method  of 
training  horses  by  beating  was  good  or 
bad  or  better  or  worse  than  some  other 
method,  for  if  the  beating  was  for  the 
single  purpose  of  breaking  the  animal 
of  a  vicious  habit  defendant  committed 
no  crime  so  long  as  he  did  not  go 
beyond  his  own  rule,  yet  if  he  went 
further  and  the  be&ting  was  aggravated 
from  malice  or  passion,  such  excess 
should  be  considered.  This  instruction 
was    not    misleading   and   substantially 
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tention  of  the  jury  must  not  be  particularly  directed  to  an  immaterial 
matter,^*  and  instructions  need  not  be  given  on  matters  not  in  the 
case.^"^ 

F.  Burden  of  Proof.  —  In  prosecutions  wherein  the  cruel  kill- 
ing of  an  animal  is  involved  the  burden  is  on  the  prosecution  to  show 
not  only  the  fact  of  the  killing,  but  that  it  was  done  in  the  manner 
inhibited  by  the  statute.^^ 

G.  Question  for  Jury.  —  The  wilfulness  with  which  the  act  was 
done  is  one  of  fact  for  the  jury.^^ 

H.  Punishment.  —  In  the  absence  of  any  statutory  right,  a  re- 
quirement that  defendant  give  bonds  to  keep  the  peace  in  addition  to 
punishment  by  fine  or  imprisonment  is  improper.^^ 


followed  defendant's  request.     State  v. 
Avery,  44  N.  H.  392. 

Form  of  general  charge  covering  an 
indictment  averring  in  several  counts 
that  defendant  had  "over-driven," 
"over-loaded,"  and  "tortured  and 
tormented"  certain  horses.  See  Peo- 
ple V.  Brunell,  48  How.  Pr.  (N.  Y.) 
435. 

34.  "The  attention  of  the  jury  was 
pointedly  directed  to  defendant 's  want 
of  authority  to  do  anything  whatever 
to  the  horse."  This  may  have  lead 
the  jury  to  believe  that  the  crnel  treat- 
ment contemplated  by  the  statute  is  in 
some  manner  affected  by  the  fact  of 
ownership.  Com.  v.  Lufkin,  7  Allen 
(Mass.)   579. 

35.  Where  there  is  no  aspect  of  the 
evidence  tending  to  show  an  accidental 
killing,  the  court  need  not  charge  on 
wilful  intent.  State  v.  Neal,  120  N.  €. 
613,  27  S.  E.  81. 

Harmless  Error. — ^A  wrongful  in- 
struction on  the  question  of  justifica- 
tion is  harmless  where  there  is  no 
evidence  tending  to  show  that  defend- 
ant was  justified  in  doing  as  he  did. 
State  V.  Neal,  120  N.  C.  613,  27  S.  E. 
81. 

36.  The  burden  is  on  the  prosecu- 
tion to  prove  that  the  killing  was 
"knowingly,  wilfully  and  needlessly" 
done.  "It  was  not  incumbent  on  the 
defendant  to  prove  justification.  It  is 
not  like  the  killing  of  a  human  being 
which  if  done  with  a  deadly  weapon 
raises  a  presumption  of  malice."  State 
V.  Neal,   120   N.   C.  613,  27  S.   E.   81. 

The  burden  is  on  the  state  to  prove 
not  only  the  fact  of  the  killing  but 
that  it  was  wilfully  and  wantonly 
done.  Thomas  v.  State,  14  Tex.  App. 
200. 


In  a  prosecution  for  "needlessly 
killing"  an  animal  the  burden  is  on 
the  state  to  prove  not  only  the  killing 
but  that  it  was  done  under  such  cir- 
cumstances as  unexplained  would  au- 
thorize the  jury  to  believe  that  it  was 
needless  in  the  sense  of  the  statute. 
Grise  v.  State,  37  Ark.  456. 

37.  Defendant  who  was  chief ,  of 
police  knocked  down  with  a  rock  a 
horse  running  wild  on  the  street  and 
in  such  a  manner  as  to  be  an  apparent 
menace  to  persons  on  the  street.  The 
trial  court  instructed  the  jury  to  bring 
in  a  verdict  of  guilty.  State  v.  Isley, 
119  N.  C.  862,  26  S.  E.  35. 

A  request  to  charge  is  properly  re- 
fused which  amounts  to  asking  that  the 
jury  be  instructed  that  as  a  matter 
of  course  the  defendant  if  intoxicated 
could  not  have  the  wilful  and  malicious 
intent  essential  to  the  commission  of 
the  offense.  State  v.  Avery,  44  N.  H. 
392. 

38.  The  attempt  was  to  inflict  this 
under  a  supposed  common  law  right 
to  imjDose  such  bonds  in  all  cases  of 
misdemeanor.  After  an  elaborate  re- 
view of  the  cases  the  court  concluded 
that  the  right  was  at  best  doubtful  in 
any  case,  but  that  a  misdemeanor  of 
this  kind  was  not  such  as  would  war- 
rant its  being  done  even  at  common 
law.     State   v.   Gould,   26   W.   Va.   258. 

To  WTiom  Fine  Is  Payable.— In  some 
states  the  fine  or  part  thereof  Is  pay- 
able to  the  Society  for  the  Prevention 
of  Cruelty  to  Animals.  As  illustrative 
of  this,  see  American  Society  for  the 
Prevention  of  Cruelty  to  Animals  V. 
Citv  of  Gloverville,  "/8  Hun  40,  29 
N.  "Y.  Supp.  257.  And  see  the  title 
"Fines." 
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II.  STATUTORY  ACTION  FOR  PENALTY.^^  _  A.  Nature  of 
Remedy.  —  In  New  Jersey,  there  is  a  statutory  action  for  the  re- 
covery of  a  penalty  by  societies  for  the  prevention  of  cruelty  to  ani- 
mals^'' which  is  penal  in  its  nature  but  not  criminal.*^ 

B.  JuRiSDicTiox.  —  The  action  is  triable  by  a  justice  of  the  peace*- 
except  where  such  justice's  jurisdiction  is  limited  by  the  general  stat- 
utes relating  to  the  jurisdiction  of  the  district  court. *^ 

C.  Right  to  Jury  Trial.  —  Defendant  is  entitled  to  a  trial  by 
jury.-** 

D.  Affidavit.  —  An  affidavit  of  the  ^^olation  of  the  statute  is  an 
essential  prerequisite  to  the  issuing  of  process.'*^ 

E.  Complaint.  —  The  complaint  is  to  be  treated  as  a  state  of  de- 
mand setting  out  the  plaintiff's  cause  of  action."*'^ 

The  complaint  should  follow  the  statute  in  liaec  verba,  or  clearly 
equivalent  words  must  be  used.*^ 

F.  Fixing  PEN.a.TY.  —  The  amount  of  the  penalty  is  to  be  fixed 
by  the  judge.''^ 

G.  Appellate  Procedltie.  —  Proceedings  for   review  of  justices' 


39.  Actions  for  penalties  for  malic- 
ious mischief,  by  owner  of  animal,  see 
the  title  "Malicious  Mischief." 

40.  Xew  Jersey  Comp.  St.  (1910), 
pp.  59,  60,  provide  that  any  person 
guilty  of  cruelty  to  animals  "shall 
forfeit  and  pay  such  sum,  not  to  ex- 
ceed one  hundred  dollars,  together  -vrith 
costs,  as  the  court  shall  determine,  to 
be  sued  for  and  recovered  in  an  ac- 
tion of  debt,  with  costs  of  suit,  by 
any  person  or  persons  in  the  name  of 
the  Xew  Jersey  society  for  the  pre- 
vention of  cruelty  to  animals,  before 
any  justice  of  the  peace,  district  court 
or  police  magistrate  in  the  county  or 
city  where  the  defendant  resides,  or 
where  the  offense  or  offenses  were  com- 
mitted." See  Xew  .Jersev  Soc.  v.  Eosen 
(N.  J.),  81  Atl.  496. 

41.  The  statute  is  penal  in  its  na- 
ture and  must  be  strictlv  construed. 
Eoeber  v.  Society,  47  X.  'J.  L.  237. 

^  Though  penal  it  is  not  criminal  but 
civil  in  its  nature.  Pennsylvania  E. 
Co.  r.  Xew  Jersey  Soc,  39  X  J.  L. 
400. 

42.  Pennsylvania  E.  Co.  f.  Xew  Jer- 
sey Soc,  39  X.  J.  L.  400.  And  see 
statute,  supra. 

43.  The  jurisdiction  given  by  this 
statute  is,  as  to  a  justice  of  Atlantic 
City,  taken  away  by  the  district  court 


act  providing  that  no  justice  of  the 
peace  shall  have  jurisdiction  over  any 
cause  or  proceeding  cognizable  before 
a  district  court  when  the  defendant 
resides  within  any  city  where  a  dis- 
trict court  is  estalDlished.  Xew  Jersey 
Soc.  r.  Compton,  71  X.  J.  L.  86,  53 
Atl.  110. 

44.  Xew  Jersey  Soc.  v.  Atkinson, 
76  X.  J.  L.  286,  69  Atl.  976;  Xew 
Jersey  Soc  r.  Wilbur,  76  X.  J.  L.  266, 
69  Atl.  1010;  Xew  Jersey  Soc.  v.  Eosen 
(X.  J.),  81   Atl.  496. 

45.  Eoeber  v.  Societv,  47  X.  .1.  L. 
237.  See  also  X.  J.  Comp.  St.  (1910) 
p.  60. 

46.  Eoeber  v.  Society,  47  X.  J.  L. 
237. 

47.  Statute  says  "any  persons  who 
shall  by  their  agents,  servants,  em- 
ployes or  otherwise,  cause  or  procure 
to  be  tortured,  tormented  or  cruelly 
beaten."  It  is  not  suflScient  to  al- 
lege merely  that  the  defendant  "did 
by  his  agent  and  employe  cruelly  tor- 
ture, etc"  Eoeber  v.  Societv,  47  X. 
J.  L.  237. 

48.  It  is  a  mere  formal  error  for 
the  court  to  assess  damages  at  a  cer- 
tain sum  instead  of  determining  the 
amount  of  the  penalty  and  rendering 
judgment  therefor  with  costs.  Xew 
Jersey  Soc  v.  Atkinson,  76  X.  J.  L. 
286,  69  Atl.  976. 
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or  magistrates'  judgments  are  by  appeal,  not  by  certiorari/^  the  pro- 
ceedings thereupon  being  in  the  nature  of  an  appeal  from  the  courts 
for  the  trial  of  small  causes.^" 


49.  Pennsylvania  E.  Co.  v.  New  Jer- 
sey Soc,  39  N.  J.  L.  400.  See  also 
N.  J.  Comp.  St.   (1910)   p.   62. 

50.  So  questions  regarding  the  suffi- 
ciency of  the  complaint  and  the  ac- 
companying affidavit  go  to  the  juris- 
diction and  may  be  raised  for  the  first 
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time  on  appeal.     Eoeber  v.  Society,    .7 
N.  J.  L.  237. 

So  the  aggrieved  party  is  entitled  to 
relief  both  as  to  matter  of  law  and 
matter  of  fact.  Pennsylvania  E.  Co. 
V.   New  Jersey   Soc,   39   N.  J.   L.   400. 


CURTESY 


By  the  Editorial  Staff. 


I.  ACTIONS  BY  TENANT  BY  CURTESY,  323 

A.  To  Recover  Possession,  323 

B.  For  Partition,  324 

C.  For  Damages,  325 

D.  To  Remove  a  Cloud  on  the  Title,  325 

II.  ACTIONS  BY  TENANT  BY  CURTESY  INITIATE,  325 

III.  ACTIONS  AGAINST  TENANT  BY  CURTESY,  326 


I,  ACTIONS  BY  TENANT  BY  CURTESY.^  — A.  To  Recover 
Possession.  —  The  right  of  a  surviving  husband  to  maintain  an  ac- 
tion for  the  recovery  of  land  to  which  he  is  entitled  as  tenant  by 
curtesy,  follows,  from  the  rule  of  law  giving  him  this  estate.-     An 


1.  Definition.— In  1  Coke  Litt.  29, 
ch.  4,  §35,  it  is  said:  "Tenant  by  cur- 
tesy of  England  is,  where  a  man 
taketh  a  wife  seised  in  fee  simple,  or 
in  fee-tail  general,  or  seised  as  heir 
in-tail  special,  and  hath  issue  by  the 
same  wife,  male  or  female,  born  alive, 
albeit  the  issue  after  dieth  or  liveth, 
yet,  if  the  wife  dies,  the  husband  shall 
hold  the  land  during  his  life,  by  the 
laws  of  England."  And  see  2  Bl. 
Com.  126;  4  Kent's  Com.  28;  Steph, 
Com.  246,  and  the  following  cases: 
U.  S. — Mercer  r.  Selden,  1  How.  37, 
11  L.  ed.  38;  iStoddard  r.  Gibbs,  23  Fed. 
Cas.  No.  13,468;  Barr  v.  Galloway,  2 
I^d.  Cas.  No.  1,037.  Ala. — Carrington 
V.  Richardgon,  79  Ala.  101;  Hunter  v. 
Whitworth,  9  Ala.  96.5;  Smoot  v.  Le- 
catt,  1  Stew.  590.  Ark.  — McDaniel  v. 
Grace,  15  Ark.  465.  Del. — Moore  v. 
Darbr,  6  Del.  Ch.  193,  18  Atl.  768. 
111.— McNeer  r.  McNeer,  142  111.  388, 
32  N.  E.  681.  Ind. — Luntz  v.  Greve, 
102  Ind.  173,  26  N.  E.  128.  Miss.— Re- 
dus  r.  Hayden,  43  Miss.  614;  Eyan  v. 
Freeman,  36  Miss.  175;  Day  v.  Coch- 
ran, 24  Miss.  261.  Mo. — Register  v. 
Elder,  231  Mo.  321,  132  S.  W.  699; 
Donovan  v.  Griffith,  215  Mo.  149,  114 
S.  W.  621.  Neb. — Forbes  v.  Sweezy,  8 
Neb.  520.    N.  Y.— Billings  v.  Baker,  28 


Barb.  343.  Ohio. — Canby  r.  Porter,  12 
Ohio  80,  holding  that  the  husband's 
estate  by  curtesy,  after  issue  born 
alive,*  is  a  freehold  estate  during  the 
joint  lives  of  himself  and  wife.  Pa. 
McMasters  f.  Negley,  152  Pa.  303,  25 
Atl.  fr41.  S.  C— Withers  r.  Jenkins, 
14  S.  C.  597.  Va. — ^Breeding  r.  Davis, 
77  Va.  639,  46  Am.  Rep.  740,  where 
the  statutory  ch'anges  of  the  common 
law  rules  are  discussed.  W.  Va. — Wink- 
ler V.  Winkler 's'Exrs.,  18  W.  Va.  455. 
Wis. — Westcott  V.  Miller,  42  Wis.  454. 

An  estate  by  curtesy  does  not  exist 
in  California,  Georgia,  Illinois,  In- 
diana, Kansas,  Louisiana,  Michigan  and 
Texas. 

In  some  states,  however,  a  dower 
right  of  the  husband  is  recognized_  as 
a  substitute  for  curtesy.  See  the  title 
"Dower,  Writ  of." 

2.  Hays  v.  Lemoine,  156  Ala.  465, 
47  So.  97;  Hall  v.  Hall,  32  Ohio  St. 
184. 

A  eonveyanee  from  husband  to  wife 
does  not  create  any  presumption  of  an 
intention  to  preclude  his  rights  of 
curtesy,  such  estate  being  created  by 
operation  of  law.  Depue  v.  Miller,  65 
W.  Va.  120,  64  S.  E.  740,  23  L.  R.  A. 
(N.  iS.)    775. 
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action  of  ejectment,^  or  trespass,  to  try  title,*  is  appropriate,  to  enable 
a  tenant  by  curtesy  to  recover  the  estate  to  which  he  is  entitled;^ 
and  the  writ  of  right  cannot  be  resorted  to  for  such  purpose,  even 
where  recognized  for  other  purposes.*' 

A  tenant  by  curtesy,  having  an  undivided  half-interest  in  property, 
is  a  proper  party  plaintiff  in  an  action  of  ejectment  to  recover  pos- 
session of  the  land/ 

B.  For  Partition.  —  A  tenant  by  curtesy  may  sue  for  partition 
of  an  undivided  share  in  property,^  but  not  where  he  is  a  tenant  by 


Burden  of  Proof. — In  an  action  to 
recover  land,  where  defendant  claimed 
a  life  estate  by  curtesy,  the  land  hav- 
ing been  devised  to  her,  subject  to  a 
life  estate,  the  burden  of  proof  was 
on  defendant,  to  show  facts  by  which 
he  was  entitled  to  curtesy,  namely,  that 
the  life  tenant  died  before  his  wife. 
Maupin  v.  Maupin's  Guardian,  33  Ky. 
L.  Eep.  658,  110  S.  W.  840. 

Ma,rria€e  Settlement.— The  question 
whether  a  marriage  settlement  is  in- 
tended to  exclude  the  husband  from 
his  right  to  curtesy,  may  be  submitted 
to  the  jury,  to  be  construed  in  the 
light  of  the  other  circumstances  and 
conditions  surrounding  the  parties  at 
the  time  of  marriage.  Mason  v.  Deese, 
30  Ga.  308. 

3.  Hays  v.  Lemoine,  156  Ala.  465, 
47  So.  97;  Lecatt  v.  Merchants  Ins. 
Co.,  16  Ala.  177,  50  Am.  Dec.  169; 
Rochon  V.  Lecatt,  1  Stew.  (Ala.)  609; 
McMasters  v.  Negley,  152  Pa.  303,  25 
Atl.  641. 

Desertion.  —  Where  the  husband 's 
right  to  curtesy  is  forfeited  by  his 
wilful  desertion  of  her,  in  an  action 
at  law  to  recover  an  estate  by  the 
curtesy,  proof  of  desertion  throws  the 
burden  of  proof  on  him,  to  show  that 
he  had  reasonable  cause  for  deserting 
her.  Bealor  v.  Hahn,  132  Pa.  242,  19 
Atl.  74;  Hahn  v.  Bealor,  117  Pa.  169, 
11  Atl.  776. 

Province  of  Jury.— In  an  action  of 
ejectment  by  a  husband,  to  recover  an 
estate  by  the  curtesy,  where  it  is 
claimed  that  his  right  was  forfeited, 
by  reason  of  his  wilful  desertion  of 
her,  it  is  the  province  of  the  jury  to 
determine  whether  the  desertion  was 
wilful.  Hart  v.  McGrew  (Pa.),  11  Atl. 
617. 

4.  Lecatt  v.  Merchants  Ins.  Co.,  16 
Ala.  177,  50  Am.  Dec.  169;  Rochon  v. 
Lecatt,  1  Stew.  (Ala.)  609;  Smoot  & 
Nicholson  v.  Lecatt,  1  Stew.  (Ala.) 
590. 


5.  In  an  action  to  recover  posses- 
sion of  property,  claimed  as  tenant  by 
curtesy,  the  court  says  in  Doe  v.  Col- 
lins, 2  Houst.  (Del.)  128:  "To  entitle 
a  plaintiff  to  recover  in  an  action  like 
this,  as  tenant  by  the  curtesy  for  the 
term  of  his  life,  on  the  death  of  his 
wife,  of  her  real  estate,  it  is  incum- 
bent upon  him  to  prove  to  the  satis- 
faction of  the  jury,  first,  that  he 
was  lawfully  married  to  her;  secondly, 
that  his  wife  was  seised,  or  possess'ed 
of  an  estate  of  inheritance  in  the 
lands  in  question  during  their  marriage, 
and,  in  the  next  place,  that  he  had 
issue,  or  a  child,  or  children,  born  alive, 
by  her,  capable  of  succeeding  to,  pr 
inheriting  that  land  or  a  portion  of  it, 
as  her  heir,  or  heirs  at  law,  upon  her 
death,  and  lastly,  her  death;  and  if  he 
has  failed  in  any  one  of  these  par- 
ticulars to  establish  it  to  the  satisfac- 
tion of  the  jury,  he  is  not  entitled  to 
such  an  estate  in  the  lands,  and  can- 
not recover  in  the  action." 

6.  Lecatt  v.  Merchants  Ins.  Co.,  16 
Ala.  177,  50  Am.  Dec.   169. 

Where  a  writ  of  right  had  been 
brought  by  husband  and  wife,  and  lat- 
ter died  while  the  action  was  pending, 
the  husband  cannot  proceed  with  the 
action  and  recovery  by  virtue  of  his 
rights  to  curtesy.  Ryder  v.  Robinson, 
2  Me.  127. 

7.  Moore  i\  Ivers,  83  Mo.  29. 

8.  Sill  V.  Sill,  185  111.  594,  57  N:  E. 
812.  See  also  Tilton  v.  Vail,  53  Hun 
324,  6  N.  Y.  .Supp.  146,  holding  that 
a  tenant,  by  curtesy  of  an  undivided 
share  in  property,  may  sue  for  par- 
tition under  the  statute  providing  for 
partition  of  land  held  by  two  or  more 
persons  as  joint  tenant,  or  tenants  in 
common;  for  the  tenant  by  curtesy  in 
such  case  is  a  tenant  in  common,  with 
the  other  owners. 

Where  lands  subject  to  curtesy  are 
sold  in  partition  proceedings,  the  in- 
terest  of   the   proceeds   belong   to    the 
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the  curtesy  of  the  whole  estate,  for  in  such  case  his  possession  is  ex- 
clusive, and  is  not  a  tenant  in  common.^ 

C.  For  Damages.  —  A  tenant  by  the  curtesy  has  sufficient  interest 
in  the  property,  independent  of  the  owners  of  the  fee,  to  maintain 
any  appropriate  action  in  law  or  equity  to  redress  an  injury  to  his 
right  of  possession,  or  occupation  of  the  premises,^"  and  in  such  ac- 
tion the  owners  of  the  fee  are  not  necessary  parties.^^  However,  the 
right  of  a  tenant  by  the  curtesy  is  limited  to  the  occupation  and  pos- 
session, and  such  rights  as  are  incident  thereto,  and  he  cannot,  there- 
fore, maintain  an  action  to  redress  an  injury  to  the,  inheritance.^- 
He  may  also  bring  an  action  against  a  co-tenant  for  an  accounting 
of  the  rents,  issues  and  profits  of  the  property,  where  the  use  and 
enjoyment  has  been  wrongfully  denied  by  such  co-tenant.^^ 

D.  To  Remove  a  Cloud  on  the  Title.  —  A  tenant  by  the  curtesy 
may  maintain  a  bill  in  equity  to  set  aside  a  deed  which  constitutes  a 
cloud  upon  his  title.^* 

II.  ACTIONS  BY  TENANT  BY  CURTESY  INITIATE.  —  Since, 
at  common  law,  a  tenant  by  the  curtesy  initiate  is  seised  of  a  freehold 
estate  in  his  own  right,^^  he  may  maintain  an  action  to  recover  pos- 
session, or  to  redress  an  injury  to  the  possession,"  without  even  making 


tenant  by  curtesy,  during  life,  and  an 
action  will  lie  for  an  accounting  of 
the  same.  Jacques  v.  Ennis,  25  N.  J. 
Eq.   402. 

Assignment. — Action  will  lie  to  as- 
sign and  allot  to  the  husband,  the  es- 
tate to  which  he  is  entitled  by  his 
dower  right.  Gogan  v.  Burdiek,  182 
111.  126,  55  N.  E.  126. 

9.  Tilton  V.  Vail,  53  Hun  324,  6 
N.  Y.  iSupp.  146;  Eeed  v.  Eeed,  46  Hun 
212,  affirvied,  107  N.  Y.  Supp.  545. 

10.  Costello  V.  Grand  Trunk  E.  Co., 
70  N.  H.  403,  47  Atl.  265,  where  an 
action  was  brought  by  a  tenant  hy 
curtesy  to  compel  a  railroad  to  re- 
place a  crossing,  and  to  recover  dam- 
ages for  the  obstruction  and  removal 
of  the  crossing. 

11.  Costello  r.  Grand  Trunk  E.  Co., 
70  N.  H.  403,  47  Atl.  265. 

12.  Matthews  v.  Bennett,  20  N.  H. 
21. 

13.  Muldowney  v.  Morris  &  Essex 
E.  Co.,  42  Hun  444.  This  case  was 
decided  under  the  principle  that  ten- 
ants in  common  are  accountable  to 
each  other  for  rents  and  profits. 

14.  Coit  V.  Grey,  25  Hun  (N.  Y.) 
444. 

To  Perpetuate  Testimony. — Such  ten- 
ant may  bring  a  bill  in  equity  to  per- 
petuate testimony,  his  interest  being 
suflicient  to  entitle  him  to  protection. 
Hall  V.  Stout,  4  Del.  Ch.  269. 


15.  Ark. — ^Loyd  v.  Planters'  Mut. 
Ins.  Assn.,  80  Ark.  486,  97  S.  W.  658, 
curtesy  initiate  at  common  law  is  an 
insurable  interest  in  real  property. 
Conn.  — New  York,  etc.  E.  Co.  v.  Eus- 
sell,  83  Conn.  581,  78  Atl.  324.  111. 
Bozarth  v.  Largent,  128  111.  95,  21 
N.  E.  218.  Mo.— Fugate  v.  Pierce,  49 
Mo.  441;  Eo  Bards  v.  Murphy,  64  Mo. 
App.  90;  State  v.  Macklin,  41  Mo. 
App.  335.  N.  H. — Foster  v.  Marshall, 
22  N.  H.  491.  N.  C— Williams  t\ 
Lanier,  44  N.  C.  30.  OMo. — ^.Canby  v. 
Porter,  12  Ohio  80. 

See  McNeer  v.  MclSTeer,  142  111.  388, 
32  N.  E.  681,  on  the  status  of  the 
estate  by  curtesy  initiate  in  Illinois; 
also  Hill  v.  Nash,  73  Miss.  849,  19  So. 
707,  holding  such  estate  abolished  by 
Code  of  1880. 

16.  Eo  Bards  v.  Murphy,  64  Mo. 
App.  90  (action  for  damages  for  break- 
ing a  pane  of  glass) ;  Billings  v.  Baker, 
28  Barb.    (N.  Y.)   343. 

In  many  of  the  states,  the  estate  by 
curtesy  "initiate"  has  been  abolished 
by  statute.  Ark. — Loyd  v.  Planters' 
Mut.  Ins.  Assn.,  80  Ark.  486,  97  S.  W. 
658;  Neely  V.  'Lancaster,  47  Ark.  175. 
Del.— Moore  v.  Darby,  6  Del.  Ch.  193, 
18  Atl.  768.  N.  Y.— Billings  v.  Baker, 
28  Barb.  343.  Ohio.— Hershizer  v.  Flor- 
ence, 39  Ohio  St.  516.  Va. — Alexander 
V.  Alexander,  85  Va.  335,   7  S.  E.  335. 

In  North  Carolina,  under  the  statute, 
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his  wife  a  party ;"  but,  toiredress  an  injury  to  the  inheritance,  the  wife 
is  a  necessary  party.^^ 

III.  ACTIONS  AGAINST  TENANT  BY  CURTESY.  — Any  ap- 
propriate action  will  lie  against  a  tenant  by  the  curtesy  for  injuries  to 
the  inheritance,  as  the  rights  of  such  tenant  are  confined  to  those  which 
are  incident  to  a  life  estate.^"  An  action  of  ejectment  will  also  lie  to 
oust  such  tenant  from  wrongfully  withholding  the  property.-*' 

A  suit  in  equity  will  lie  to  subject  the  estate  to  the  payment  of  a 
judgment  against  the  tenant ;  and  persons  entitled  to  the  reversion  are 
not  proper  parties  to  such  ^ction.^^ 


the  husband  has  an  interest,  but  no 
estate,  in  the  land,  until  the  death  of 
his  wife.  Cecil  v.  Smith,  81  N.  C. 
285;  Manning  V.  Manning,  79  N.  C. 
293,  28  Am.  Eep.  324.  The  husband 
cannot,  therefore,  in  his  name  alone, 
maintain  an  action  for  recovery  of  the 
land,  but  the  wife  may  maintain  such 
action,  either  by  joining  her  husband, 
or  by  suing  alone.  Walker  r.  Long,  109 
N.  C.  510,  14  S.  E.  299.  But  see  Burns 
V.  McGregor,  90  N.  C.  222,  holding 
that  in  an  action  by  a  wife  to  recover 
possession  of  the  land,  the  husband  is 
a  necessary  party  plaintiff,  and  if  he 
refuses  to  join  in  the  action  he  may 
be  made  a  defendant. 

17.  Ko  Bards  v.  Murphy,  64  Mo. 
App.  90;  Wilson  v.  Arentz,  70  N.  C. 
670;    Williams  v.   Lanier,   44  N.   C.   30. 

But  see  Dyer  r.  Wittier,  14  Mo.  App. 
52,  holding  that  seisin  of  husband  and 
wife  is  joint,  and  during  coverture  he 
is  only  seised  by  right  of  his  wife; 
therefore  they  must  sue  jointly  to  re- 
cover possession. 

In  such  action  "the  correct  way 
of  pleading  the  title  is  to  allege  seisin 
in  fee  in  the  husband  and  wife,  in  the 
right  of  the  wife."  Westcott  r.  Mil- 
ler, supra,  citing  16  Pick.  (Mass.)  161, 
1    Chit.    (11th    Am.    ed.)    84;    Took    v. 
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Glasscock,    1    Saund.   250,  85   Eng.   Ee- 
print   298. 

In  Wisconsin  it  is  held  that  the 
right  to  curtesy  does  not  entitle  the 
husband  to  bring  ejectment  to  recover 
his  wife's  lands  during  her  life,  but 
both  husband  and  wife  are  proper 
plaintiffs  in  such  action.  Westcott  v. 
Miller,  42  Wis.  454,  citing  Stroebe  V. 
Fehl,  22   Wis.  338. 

18.  Wilson  r.  Arentz,  70  N.  C.  670; 
Williams  r.  Lanier,  44  N.  C.  30. 

19.  Phelan  v.  Boylan,  25  Wis.  679, 
where  an  action  of  waste  was  held  to 
lie   for  non-payment   of  taxes. 

20.  Where  land  is  held  by  a  tenant 
by  the  curtesy,  persons  desiring  title 
from  his  deceased  wife  cannot  bring 
ejectment  during  his  life.  Miller  V. 
Bledsoe,  61  Mo.  96,  affirmed,  Miller  v. 
Early,  64  Mo.  478. 

Where  the  wife's  right  was  an  equit- 
able estate  only,  the  husband  could 
have  only  an  equitable  estate  of  cur- 
tesy (if  any),  and  a  purchaser  of  the 
husband's  estate,  at  an  execution  sale, 
could  only  obtain  an  equitable  right, 
and  therefore  could  not  maintain  eject- 
ment to  oust  the  husband.  Carrington 
r.  Richardson,  79  Ala.  101. 

21.  Uhler  v.  Adams,  1  App.  Cas. 
(D.  C.)   392. 
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L    INTRODUCTION.  — GENERAL   CUSTOM   OR   USAGE.  — A 

general  custom  or  usage  is  a  mode  of  action  which  has  by  its  uni- 
versality and  antiquity,  acquired  the  force  and  effect  of  law,  uni- 
formly applicable  to  all  persons  under  like  circumstances  and  con- 
ditions.^ A  custom  is  binding  only  when  it  is  of  such  universal  prac- 
tice as  to  justify  the  conclusion  that  it  became,  by  implication,  a  part 


1.  Milroy  v.  Chicago,  M.  &  St.  P. 
E.  Co.,  98  Iowa  188,  67  N.  W.  276; 
Wilcox  V.  Wood,  9  Wend.  (N.  Y.)  346. 
And  see,  Ark. — City  Elect.  St.  E.  Co. 
V.  First  Nat.  Ex.  Bank,  62  Ark.  33, 
34  S.  W.  89,  31  L.  E.  A.  535.  111. 
Cleveland,   C.    C.    &    St.    L.    E.    Co.   v. 


Jenkins,  174  111.  398,  51  N.  E.  811, 
62  L.  E.  A.  922.  Md.^Baltimore,  etc. 
Co.  V.  Pickett,  78  Md.  375,  28  Atl.  279, 
22  L.  E.  A.  690. 

For  matters  of  evidence  see  the  title 
"Customs  and  Usages"  in  3  Encyclo- 
p.i;DiA  OF  Evidence. 
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of  the  contract,-  and  does  not  contravene  public  policy  or  positive 
law.^ 

Particular  Cfustom  or  Usage.  —  A  particular  custom  or  usage  is  such 
as  prevails  in  some  county,  city,  town,  parish,  or  place,  with  respect 
to  all  persons  similarly  engaged.^ 

Distinctions.  —  Technically  speaking,  there  is  a  wide  distinction  be- 
tween a  usage  of  trade  and  a  conmion-law  custom,^  but  in  nearly  all 
of  the  decisions  the  words  "custom"  and  "usage"  are  used  synony- 
mously. 


2.  Maddox  v.  "Washburn  -  Crosby 
Milling  Co.,  135  Ga.  539,  69  S.  E.  821. 

"A  custom  to  be  obligatory  must 
be  ancient,  so  that  the  memory  can- 
not reach  back  to  its  beginning;  it 
must  accord  with  law,  and  have  con- 
tinued without  interruption;  it  must 
be  certain,  reasonable,  have  been 
peaceably  acquiesced  in,  consistent, 
compulsory,  not  left  to  the  option  of 
men  to  use  or  not.  But  a  custom  con- 
trary to  the  public  good,  or  injurious 
only  to  the  multitude  and  beneficial 
only  to  some  particular  persons,  is  re- 
pugnant to  the  law  of  reason,  and  con- 
sequently void,  and  the  usage  of  no 
class  of  persons  can  be  sustained  in 
opposition  to  established  principles  of 
law."  Somerby  V.  Tappan,  Wright 
(Ohio)   570. 

"The  words  and  phrases  employed 
in  a  tariff  approved  by  the  Interstate 
Commerce  Commission  seem  to  be  sub- 
ject to  the  same  rules  of  construction 
as  when  used  in  legislative  acts.  If 
a  custom  or  usage  is  approved,  and 
the  tariff  provision  is  so  uncertain, 
doubtful,  ambiguous,  or  indefinite  as 
to  call  for  construction  and  interpre- 
tation, the  same  shall  be  made  in  the 
light  of  such  custom  or  usage. ' '  Chi- 
cago, etc.  E.  Co.  •;;•.  Dodson,  25  Okla. 
822,  107  Pac.   921. 

"It  is  clear  that  such  a  custom  or 
usage  is  in  derogation  of  the  contract 
at  common  law.  It  is  in  derogation 
of  the  common-law  right  of  the  de- 
fendant, and  strips  it  of  a  benefit  of 
which  it  possessed  at  common-law.  It 
interpolates  itself  into  the  contract, 
and  therefore  the  custom,  usage,  or 
practice  must  be  strictly  proved;  the 
evidence  adduced  to  prove  it  must  be 
clear;  it  must  be  strictly  construed; 
and  great  care  should  be  exercised  in 
allowing  a  custom,  usage,  or  practice 
to  change  contracts  either  expressly  en- 
tered into  or  implied  at  common  law." 
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Eunvan  v.  Central  E.   Co.,   64  N.  J.  L. 
67,   44   Atl.  985. 

3.  U.  S.— United  States  v.  Kerr,  196 
Fed.  503.  Ala. — East  Birmingham  Land 
Co.  V.  Dennis,  85  Ala.  565,  5  So.  317, 
2  L.  E.  A.  836.  111. — McCurdy  v.  Alas- 
ka &  Chicago  Com.  Co.,  102  111.  App. 
120.  Md. — Baltimore  First  Nat.  Bank 
r.  Taliaferro,  72  Md.  164,  19  Atl.  364. 
Mass.— Little  v.  Phipps,  208  Mass.  331, 
94  N.  E.  260,  34  L.  E.  A.  (N.  S.)  1046. 
Pa. — iHolmes  v.  Johnson,  42  Pa.  159. 
Tex. — Missouri  Pac.  E.  Co.  v.  Fagan, 
72  Tex.  127,  9  S.  W.  749,  2  L.  E.  A. 
75. 

Void  in  such  case  though  widely 
adopted.  East  Birmingham  Land  Co.  v. 
Dennis,  85  Ala.  565,  5  So.  317,  2  L. 
E.  A.  836;  Columbus  &  H.  Coal  &  I. 
Co.  V.  Tucker,  48  Ohio  St.  41,  26  N.  E. 
630,  12  L.  E.  A.  577. 

4.  Bodfish  V.  Fox,  23  Me.  90,  39 
Am.  Dec.   611. 

5.  "Usage  is  a  repetition  of  acts, 
and  is  distinguished  from  a  custom  in 
that  usage  is  a  fact,  while  custom  is 
a  law.  There  may  be  usage  without 
custom,  but  there  can  be  no  custom 
without  usage  to  accompany  or  pre- 
cede it.  Usage  consists  in  the  repeti- 
tion of  acts,  and  custom  arises  out 
of  this  repetition."  Buchanan,  J.,  in 
American  Lead  Pencil  Co.  v.  Nashville, 
C.  &  St.  L.  E.  Co.  (Tenn.),  134  S.  W. 
613. 

"The  word  'custom'  is  sometimes 
used  synonymously  with  'usage,'  mean- 
ing a  course  of  dealing  which  derives 
its  legal  force  from  assent,  express 
or  implied;  again,  as  something  which 
by  long  usage  or  judicial  sanction  has 
acquired  the  force  of  law,  and  is  bind- 
ing without  regard  to  the  question  of 
assent."  Wilmington  City  E.  Co.  v. 
White,  6  Penne.  (Del.)  363,  66  Atl. 
1009;  Stimmel  V.  Brown,  7  Houst.  (Del.) 
219,  30  Atl.  996. 
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n.  REQUIREMENT  OF  PLEADING.  — A.  General  Customs 
OR  Usages.  —  A  general  custom  may  be  proved  though  it  is  not 
pleaded.® 

Judicial  Notice.  — A  general  custom  or  usage  is,  in  fact,  a  part  of 
the  existing  law,  and  will  be  judicially  noticed  without  being  either 
proved  or  pleaded.^ 

To  Explain  or  Interpret  Contracts.  — Proof  of  custom  or  usage  is  not 
admissible  under  the  general  issue  to  defeat  a  contract  or  to  vary  its 
express  terms.*     But  where  a  custom  is  relied  upon  simply  as  evi- 


6.  Del. — Templeman  v.  Biddle,  1 
Har.  522;  Wilmington  City  E.  Co.  v. 
White,  6  Penne.  363,  66  Atl.  1009.  la. 
Thayer  v.  Coal  Co.,  121  Iowa  121,  93 
N.  W.  718.  Mich.— Fish  v.  Crawford 
Mfg.  Co.,  120  Mich.  500,  79  N.  W. 
793.  Pa. — Stultz  v.  Dickey,  5  Binn. 
285,  6  Am.  Dec.  411.  Wis. — O'Brien 
Lumb.  Co.  v.  Wilkinson,  123  Wis.  272, 
101  N.  W.  1050;  Hewitt  v.  John  Week 
Lumb.  Co.,  77  Wis.  548,  46  X.  W. 
822. 

In  an  action  by  a  broker  against  his 
principal  for  commission,  it  is  not 
necessary  for  him  to  allege  that  the 
principal  was  acquainted  with  the  ex- 
istence of  a  custom  upon  which  the 
action  is  based,  for  the  principal  is 
presumed  to  deal  with  the  broker  with 
reference  to  the  customs  of  brokers, 
whether  in  fact  known  to  him  or  not. 
Whitehouse  v.  Moore,  13  Abb.  Pr. 
(N.  Y.)  142. 

7.  Templeman  v.  Biddle,  1  Harr. 
(Del.)   522. 

Judicial  notice  will  be  taken  "of 
the  fact  that  it  is  the  custom  of  elec 
trie  railway  companies  operating  their 
cars  in  the  public  streets  to  equip  them 
with  fenders  or  some  similar  device, 
and  that  their  object  is  the  protection 
of  the  public  engaged  in  ordinary  busi- 
ness or  travel  upon  the  streets."  Love 
r.  Detroit,  J.  &  C.  E.  Co.  (ilich.),  135 
K  W.  963. 

A  court  will  not  take  judicial  cogniz- 
ance of  rules  adopted  by  a  board  of 
brokers,  such  rules  not  being  in  ac- 
cord with  the  general  rules  or  usages 
of  trade  and  commerce,  unless  they 
are  of  a  character  that  would  be  recog- 
nized without  their  adoption  by  any 
particular  board  or  association.  The 
party  relying  upon  such  rules  must 
plead  them  specially.  Such  are,  in 
effect,  special  terms  of  the  contract 
with  reference  to  which  they  are  used. 
Goldsmith  v.  Sawyer,  46  Ca'l.  209. 


Such  general  usage  or  custom  is  pre- 
sumed to  have  entered  into  a  contract 
affected  thereby,  and  to  bind  the  par- 
ties thereto.  O'Brien  Lumb.  Co.  v. 
Wilkinson,  123  Wis.  272,  101  N.  W. 
1050. 

8.  la.— Smyth  f.  Ward,  46  Iowa  339; 
Windland  r.  Deeds,  44  Iowa  98;  Wan- 
less  V.  McCandless,  38  Iowa  20.  N.  Y. 
Miller  v.  Insurance  Co.  of  North 
America,  1  Abb.  (N.  C.)  470.  N.  C. 
Hughes  V.  Knott,  138  X.  C.  105,  50 
S.  E.  586.  Ohio. — Lowe  f.  Lehman,  15 
Ohio  St.  179.  Pa.— Girard  Life  Ins. 
etc.  Co.  V.  Mutual  Life  Ins.  Co.,  13 
Phila.  90.  Tex.— Patton  v.  Texas  « 
Pac.  E.  Co.  (Tex.  Civ.  App.),  137  S.  W. 
721;  Johnson  v.  Buchanan,  54  Tex.  Civ. 
App.  328,  116  S.  W.  875;  Anderson  v. 
Eogge  (Tex.  Civ.  App.),  28  S.  W.  106. 
Wash. — Eyder-Gouger  Co.  v.  Garretson, 
53  Wash.  71,  101  Pac.  49S,  132  Am. 
St.  Ecp.  1053.  W.  Va. — Connolly  v. 
Bruner,  48  W.  Va.  71,  35  S.  E.  927. 

In  the  absence  of  an  averment  in 
the  pleadings  "of  a  usage  or  custom 
of  the  cotton  trade  by  which  a  bale 
of  cotton  is  taken  to  mean  500  .  .  . 
or  other  number  of  pounds,  and  in  re- 
spect to  which  the  parties  may  be  held 
to  have  contracted,"  such  usage  or  cus- 
tom cannot  be  relied  upon.  Elmore, 
Quillian  &  Co.  v.  Parish  Bros.,  170  Ala. 
499,  54  So.   203. 

Under  a  code  declaring  that  "the 
custom  of  any  business  or  trade  shall 
be  binding  only  when  it  is  of  such 
universal  practice  as  to  justify  the 
conclusion  that  it  became  by  implica- 
tion a  part  of  the  contract,"  such  cus- 
tom is  admissible,  "not  as  ordinary 
parol  evidence,  but  as  law — entering 
into  the  contract  just  as  any  other 
law  does."  The  existence  of  such  a 
custom,  however,  is  a  question  for  the 
jury.  Branch,  Sons  &  Co.  v.  Palmer, 
65   Ga.   210. 

But  "a   person   entering  into   a   con- 
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dence  of  some  other  fact  in  issue,^  or  upon  the  question  of  a  duty, 
growing  out  of  the  custom,^"  it  need  not  be  pleaded. 

That  a  custom  may  be  introduced  as  an  affirmative  defense,  or  for 
the  purpose  of  recoupment,  it  must  be  specially  pleaded.^^  Without 
some  averment  that  the  words  made  use  of  have  a  meaning  different 
from  their  ordinary  signification,  it  cannot  be  assumed  that  an  under- 
taking w-as  broader  than  its  express  terms,^"  and  where  a  local  custom 
is  relied  upon  as  forming  a  part  of  the  contract  upon  w^hich  the  ac- 
tion is  based,  it  must  be  pleaded  in  the  petition  and  not  in  the  reply 
in  order  to  be  of  avail.^^ 

In  Negligence  Cases.  —  In  negligence  cases  evidence  of  custom  is  ad- 
mitted under  the  general  issue.^* 


tract  in  tbe  ordinary  course  of  busi- 
ness is  presumed  to  have  done  so  in 
reference  to  any  existing  general  usage 
or  custom  relating  to  such  business;" 
and  "such  general  custom  and  tech- 
nical meaning  of  words  may  be  proved 
"without  being  specially  pleaded." 
Steidtmann  v.  .Joseph  Lay  Co.,  234  111. 
84,  84  A^  E.  640. 

"If  to  this  general  rule  there  be 
any  exception,  the  party  relying  there- 
on, and  desiring  to  offer  evidence  of 
custom  or  usage  to  effect  the  interpre- 
tation of  a  contract,  must  plead  it." 
Weaver,  J.  Farmers  &  Merchants 
Bank  v.  Wood  Bros.  &  Co.,  143  Iowa 
635,    118    N.    W.    282,    120    N.    W.    625. 

In  an  action  on  a  policy  of  marine 
insurance,  the  plea  alleged  a  breach  of 
a  clause  in  the  policy  which  prohibited 
the  vessel  from  sailing  in  the  Gulf  of 
Campeachy.  There  was  a  replication, 
that  by  custom  at  Saint  John,  where 
the  policy  was  issued,  "prohibited" 
meant  that  the  policy  would  not  be- 
come void  unless  the  loss  occurred  in 
the  said  gulf.  This  was  held  bad  as 
contradicting  the  plain  language  of  the 
contract,  and  as  being  a  departure. 
Troop  v.  The  Union  Ins.  Co.,  32  N. 
Bruns.  135,  citing  Blackett  v.  Eoyal 
Exchange    Assur,    Co.,    2    C.    &    J.    242. 

9.  Sherwood  f.  Home  Sav.  Bank, 
ISl  Iowa  528,  109  N.  W.  9. 

In  an  action  to  recover  damages  for 
a  failure  to  furnish  the  agreed  quan- 
tity of  logs  under  a  contract  for  saw- 
ing, the  mill-owner  may  recover  (in 
addition  to  the  difference  between  the 
contract  price  for  the  sawing  and  the 
actual  cost  of  doing  the  work)  the 
value  of  the  slabs  to  which,  by  a  gen- 
eral custom  of  mill-owners  on  the  Wis- 
consin River,  he  would  have  been  en- 
titled; and  such  custom  may  be  proved 
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without  having  been  pleaded.  Hewitt 
f.  John  Week  Lumb.  Co.,  77  Wis.  548, 
46  N.  W.  822. 

10.  Thayer  v.  Smoky  Hollow  Coal 
Co.,  121  Iowa  121,  96  N.  W.  718. 

11.  McCurdy  v.  Alaska  &  Chicago 
Com.  Co.,  102  ill.  App.  120;  Dommerich 
V.  Garfunkel,  32  Misc.  740,  65  N.  Y. 
Supp.  564. 

12.  Lindley  V.  First  Nat.  Bank  of 
Waterloo,  76  Iowa  629,  41  N.  W.  381, 
2   L.   E.   A.   709. 

A  general  understanding  and  prac- 
tice must  amount  to  a  custom,  if  set 
up  to  explain  a  written  agreement,  and 
must  be  pleaded  as  such.  Societyj  etc. 
V.  Haight,  1  N.  J.  Eq.  393. 

13.  Sherwood  r.  Home  Savings  Bank, 
131  Iowa  528,  109  N.  W.  9.  This  rule 
proceeds  upon  the  ground  that  a  plaint- 
iff will  not  be  permitted  to  plead  in  a 
reply  matters  which  .are  material  only 
to  the  cause  of  action  alleged  in  his 
petition.  Much  less  will  he  be  per- 
mitted to  recover  on  a  distinct  cause 
of  action,  which  is  only  in  his  reply. 
Marder  v.  Wright,  70  Iowa  42,  29  N.  W. 
799. 

14.  Such  evidence  is  admitted  not 
on  the  theory  that  a  breach  of  custom 
is  negligence  per  se,  or  observance  of 
custom  necessarily  conclusive  that  there 
was  no  negligence.  It  is  admitted  as 
evidence  of  negligence,  or  of  due  care, 
as  the  case  may  be;  and  it  is  no  more 
necessary  to  plead  it  than  any  other 
purely  evidentiary  facts.  Elmer  v. 
Mutual  S.  .S.  Co.,"^  114  Minn.  257,  130 
N.  W.  1104. 

The  existence  of  an  alleged  usage, 
custom  or  practice  on  the  part  of  a 
defendant  street  railway  company  of 
stopping  its  cars  and  permitting  the 
ur'nterrupted  passage  of  a  funeral  pro- 
cession,  is   admissible   in   order  that   a 
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To  Prove  Title.  —  TVliere  a  party  to  an  action  relies  upon  customs 
or  rules  to  establish  a  title  to  land,  such  customs  or  rules  may  be  intro- 
duced in  evidence  although  not  specially  pleaded.^^ 

B.  Particul.^e  Customs  or  Usages.  —  In  some  jurisdictions  it 
has  been  held  that  a  custom  in  its  proper  sense,  even  though  local, 
need  not  ordinarily  be  pleaded,^®  but  ordinarily  usage  as  an  ultimate 
fact  must  be  pleaded  and  proven  as  any  other  fact  material  to  the 

A  local  custom  or  usage,  or  a  custom  or  usage  applicable  to  a  special 
or  particular  business,  may  not,  as  a  general  rule,  be  made  the  basis 
of  recovery  in  an  action,  unless  ^h  custom  or  usage  is  uleaded  by 
the  party  relying  on  it.^^ 


jury  may  determine  from  all  the  cir- 
cumstances of  the  case,  whether  the 
plaintiff  was  at  the  time  of  the  acci- 
dent, in  the  exercise  of  due  care  and 
caution,  and  need  not  be  pleaded.  Wil- 
mington City  R.  Co.  f.  White,  6  Penne. 
(Del.)  363,  66  Atl.  1009. 

15.  Colman  v.  Clements,  23  Cal.  245. 
This  was  an  action  of  ejectment,  where 
the  complaint  alleged  in  general  terms 
ownership  of  disputed  mining  claims. 
Held,  that  an  averment  setting  forth 
the  rules,  regulations  and  customs  of 
the  mining  district  in  which  the 
claims  were  located  was  not  necessary 
in  order  that  evidence  of  such  rules, 
regulations  and  customs  might  be  in- 
troduced in  support  of  such  alleged 
ownership. 

But  in  a  similar  action,  an  answer 
averring  that  the  plaintiff  had  lost 
whatever  right  he  had  by  a  failure  to 
comply  with  the  rules,  regulations  and 
customs  of  a  mining  district,  without 
setting  forth  such  rules,  regulations 
and  customs,  was  held  insufficient  as 
being  too  loose  and  vague  to  serve 
any  purpose  of  pleading.  "The  gen- 
eral allegation  of  forfeiture  is  a  legal 
conclusion  upon  which  no  issue  can 
be  taken.  The  facts  must  be  stated 
so  as  to  enable  the  court  to  see  whether 
the  forfeiture  did  accrue."  Dutch  Flat 
Water  Co.  r.  Mooney,  12  Cal.  534. 

16.  Breen  v.  Moran,  51  Minn.  525, 
53  N.  W.  755;  Lowe  r.  Lehman,  15 
Ohio  St.  179;  Carolina  Xat.  Bank  v. 
Wallace,  13  S.  C.  347,  36  Am.  Eep. 
694. 

It  is  not  necessary  to  aver  in  a 
declaration  a  special  custom  or  usage 
by  banks  in  a  particular  county  to  de- 
mand payment  on  the  day  following 
the  last  day  of  grace  in  order  that 
such   fact   may  be   given   in   evidence. 


Coyle  t:  Gozzler,  2  Craneh  C.  C.  625,  6 
Fed.  Cas.  Ko.  3,312. 

In  an  action  of  assumpsit  for  work 
and  labor  in  inspecting  lumber,  it  was 
claimed  that  by  a  local  custom  the 
seller  of  lumber  to  Chicago  or  Mil- 
waukee purchasers  paid  the  entire  in- 
spection charges.  It  was  contended 
that  it  was  error  to  submit  the  ques- 
tion of  the  existence  of  the  custom 
to  the  jury,  for  two  reasons:  "First, 
1  that  the  custom  was  not  declared  upon; 
I  and,  second,  that  the  evidence  did  not 
'  show  a  custom."  The  court  held  that 
it  was  not  necessary  to  declare  spe- 
cially upon  the  custom,  and  that  there 
was  sufficient  evidence  of  such  custom 
to  warrant  its  weight  being  determined 
by  the  jurv.  Fish  r.  Crawford  Mfg. 
Co.,  120  Mi'ch.  500,  79  X.  W.  793. 

17.  Whether  a  white  man  becomes 
the  "head  of  a  family"  by  marriage 
with  a  woman  who  was  a  member  of  an 
"Indian  nation,"  so  as  to  entitle  him 
to  land  under  a  treaty  provision,  must 
depend  upon  the  usages  and  customs 
of  the  Indians  with  reference  to  their 
marital  rights,  and  these  usages  and 
customs,  at  least  in  so  far  as  state 
courts  are  concerned,  will  be  regarded 
as  facts.  The  court  cannot  take  ju- 
dicial notice  of  local  customs  and 
usages.     Turner  r.  Fish,  28   Miss.   306. 

18.  Cal.  — Goldsmith  r.  Sawyer,  46 
Cal.  209.  Del, — Wilmington  City  E. 
Co.  V.  White.  6  Penne.  363,  66  Atl. 
1009;  Templeman  r.  Biddle,  1  Harr. 
522.  Fla.  —  Pittsburg  Steel  Co.  v. 
Streetv,  55  So.  67.  Iowa. — Lindley  v. 
First  'Nat.  Bank,  76  Iowa  629,  41 
X.  W.  381,  2  L.  R.  A.  709,  and  note. 
MO. — Havden  r.  Grille's  Admr.,  42  Mo. 
App.  1.  Neb.— First  Xat.  Bank  r.  Farm- 
ers' &  Merchants'  Bank,  56  Xeb.  149, 
76  X.  W.  430.     Okla. — Smith  v.  Stew- 
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III.  METHOD  OF  PLEADING.  — A.  In  General.  — The  rules 
as  to  stating  customs  are  the  same  in  declarations  as  in  pleas,  except 
that  greater  strictness  is  required  in  pleas.^^ 

B.  Sufficiency  of  Averment.  —  Whenever  it  is  sought  to  set  up 
a  usage  or  custom  in  conflict  with  general  principles,  the  averments 
must  bring  the  ease  clearly  within  the  rule  that  such  custom  or  usage 
should  be  well  defined,  in  general  use  at  the  place  by  those  engaged 
in  the  business  to  which  it  is  applicable,  and  of  such  long  standing  as 
to  raise  a  reasonable  presumption  that  it  was  known  to  the  contracting 
parties;  it  should  be  uniform,  and  so  well  settled  that  persons  in  the 
trade  must  be  considered  as  contracting  with  reference  to  it.-*^    It  must 


art,  116  Pae.  182.  Pa.  — Stultz  v.  Dickey, 

5  Binn.  285,  6  Am.  Dec.  411. 
"Where  the  necessities  of  the  par- 
ticular line  of  commerce  render  a  par- 
ticular custom  or  usage  so  indispensable 
as  to  commend  itself  to  enforce  itself 
upon  all  those  engaged  in  that  line 
of  commerce,"  such  custom  is  allowed 
upon  the  same  "principle  which  al- 
lows other  extraneous  facts  to  be 
proven,  in  view  of  which  parties  have 
entered  into  contract,  and  by  the  aid 
of  which  their  intentions  are  ascer- 
tained. .  .  .  But  such  particular 
custom  or  usage  in  order  to  be  in- 
voked and  proved  by  a  party  to  such 
a  contract  must  be  specially  pleaded, 
evidence  thereof  not  being  admissible 
under  the  general  issue."    Mobile  Fruit 

6  Trading   Co.  v.  Judy  &   Son,   91   111. 
App.  82. 

Before  a  local  or  particular  custom 
as  a  basis  of  recovery  can  be  proven,  it 
must  be  pleaded  by  the  party  relying 
on  it,  so  that  it  may  be  put  in  issue. 
Harnett  v.  Holdredge,  5  Neb.  (Unof.) 
114,  97   N.   W.  443. 

"Ordinarily  evidence  of  the  usage 
of  a  trade  is  only  admitted  to  explain 
a  contract,"  or  "to  show  that  certain 
phrases  introduced  into  a  contract  have 
an  established  meaning  in  the  trade 
to  which  the  contract  relates."  In 
such  instances  the  custom  or  usage 
need  not  be  pleaded.  But  where  the 
contract  is  clear  and  explicit,  and  its 
terms  exclude  any  construction  or  in- 
terpretation, or  extension,  an  averment 
of  custom,  or  other  excuse,  for  non- 
compliance with  the  terms  thereof, 
must  be  alleged  in  the  pleadings.  Gir- 
ard  Life  Ins.,  etc.  Co.  v.  Mutual  Life 
Ins.    Co.,    13   Phila.    (Pa.)    90. 

A  custom  among  the  commissioners' 
courts  of  the  several  counties  of  a 
state  of  delegating  specific  duties,  when 
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such  duties  are  of  a  nature  to  pre- 
clude delegating,  is  unreasonable  and 
not  obligatory,  and  if  such  usage  could 
exist  to  an  extent  sufficient  to  con- 
stitute a  contract  with  one  of  them, 
it  should  be  alleged  and  proved  that 
the  custom  was  known  to  other  courts 
of  the  same  character.  Gano  v.  Palo 
Pinto  County,  71  Tex.  99,  8  S.  W. 
634. 

Evidence  of  a  custom  as  to  whether 
or  not  an  insurance  agent  should  ad- 
vance the  money  for  the  return  of  an 
unearned  premium,  in  the  event  of  a 
cancellation,  where  it  occurs  that  the 
agent  has  no  funds  in  his  hands  belong- 
ing to  the  company  issuing  the  policy, 
is  inadmissible  where  no  such  custom 
has  been  pleaded.  Norwood  v.  Alamo 
Fire  Ins.  Co.,  13  Tex.  Civ.  App,  475, 
35   S.  W.   717. 

19.  Leggat  v.  Sands'  Ale  Brew.  Co., 
60  111.  158. 

20.  Cal.— Dutch  Flat  Water  'Co.  u. 
Mooney,  12  Cal.  534.  Ind.— Wallace 
V.  Morgan,  23  Ind.  399.  Mass. — ^Hight 
V.  Bacon,  126  Mass.  10,  30  Am.  Eep. 
639.  N.  y.— Poland  v.  Hollander,  62 
Misc.  523,  115  N.  Y.  Supp.  1042.  Va. 
•Jackson's  Admx.  v.  Henderson,  3  Leigh 
196. 

The  maintenance  of  a  party  wall  by 
adjacent  owners  will  not  establish  such 
a  custom  or  usage  as  may  be  sufficiently 
pleaded  by  an  averment  that  it  has 
been  "constantly  and  uniformly  recog- 
nized and  abided  by  in  said  city  in 
similar  cases."  Antomarehi's  Executor 
■V.  Russell,  63  Ala.  356,  35  Am.  Eep. 
40. 

In  an  action  based  upon  the  revoca- 
tion of  a  contract  between  the  pub- 
lisher of  a  newspaper  and  a  carrier 
thereof,  it  was  alleged  in  the  petition 
that  a  well-established  custom  had  ex- 
istofl  for  more  than  fifteen  years  under 


CUSTOMS  AND  USAGES 


333 


be  averred  that  the  contract  was  made  with  reference  to  the  particular 
custom  pleaded.-^ 

Where  a  local  custom  is  pleaded  to  which  there  is  an  exception,  an 
averment  of  the  custom  without,  stating  the  exception  is  insufficient.-^ 

C.  Amendments.  —  The  introduction  under  the  general  issue  at 
the  first  trial  of  a  cause,  of  evidence  of  knowledge  of  and  acquiescence 
in  a  custom  on  the  part  of  a  plaintiff,  the  plain^ff  not  having  objected 
thereto,  will  admit  of  an  amendment  of  pleadings  by  defendant,  setting 
up  the  matter  specially,  upon  return  of  the  case  to  appellate  court.-^ 

IV.  QUESTIONS  OF  LAW  AND  FACT.  — A.  Existence  op 
Custom  or  Usage.  —  Where  the  evidence  in  an  action  is  unequivocal 
and  uncontradicted  as  to  the  existence  of  a  usage  or  custom,  it  is 
within  the  province  of  the  court  to  hold,  as  a  matter  of  law,  that  such 
a  custom  exists.-*  Where  the  existence  of  a  custom  is  in  dispute,  the 
jury  must  determine  it.-^ 


which  it  was  understood  between  the 
parties  to  the  contract  that  the  carrier 
should  have  the  exclusive  right,  for 
an  indefinite  period  of  time,  to  sell  and 
deliver  the  newspaper  to  the  subscribers 
thereof  upon  his  route,  etc.  Held,  that 
the  allegations  of  the  petition  did  not 
"disclose  that  the  mere  course  of  con- 
tracting alluded  to  possessed  those  ele- 
ments of  certainty,  generality,  fixed- 
ness and  uniformity  which  are  essen- 
tial to  constitute  such  a  custom,"  and 
that  the  allegation  of  the  petition  did 
not  "meet  the  requirements  of  the 
rule,  supported  by  reason  and  the  great 
weight  of  authority,  that  if  a  particular 
or  local  custom  is  relied  upon,  it  must 
be  pleaded,  .  .  .  and  pleaded  so 
explicitly  that  it  will  appear  not  only 
that  such  local  or  particular  custom 
existed,  but  that  both  parties  had 
knowledge  of  it  at  the  time  the  con- 
tract was  made,  and,  in  addition,  con- 
tracted with  reference  to  it."  Star- 
oske  f.  Pulitzer  Pub.  Co.,  235  Mo.  67, 
138  S.  W.  36. 

21.  Hendricks  v.  Middlebrooks  Co., 
118  Ga.  131,  44  S.  E.  83.5;  Pullan  v. 
Cochran,  6  Ohio  Dec.  (Reprint)  1070, 
10  Am.  L.  Eep.  184, 

22.  Grifl&n  v.  Blandford,  1  Cowp.  62, 
98  Eng.  Reprint  968.  This  was  an 
action  of  replevin.  There  was  an  aver- 
ment of  a  custom,  without  a  statement 
of  an  exception  thereto,  which  was 
proved, 

23.  Governor  v.  Withers,  5  Gratt, 
(Va.)   24,  50  Am.  Dec.  95. 

Where  it  appears  that  before  at- 
tempting   to    inject    into    a    case    the 


element  of  local  custom,  the  defendants 
had  remodeled  their  answer  three  dif- 
ferent times,  and  the  last  time  was 
several  months  after  an  affirmance  of 
an  order  of  the  trial  court  holding, 
on  demurrer,  that  neither  the  first,  sec- 
ond nor  third  counterclaim  stated  a 
cause  of  action  in  favor  of  defendant, 
it  is  not  an  abuse  of  discretion  to  re- 
fuse to  allow  a  counterclaim  to  be 
amended  so  as  to  allege  such  local  cus- 
tom. John  O  'Brien  Lumb.  Co.  v.  Wil- 
kinson, 123   Wis,  272,  101  N.  W.  1050, 

24,  Del. — Mears  v.  Waples,  4  Houst. 
62.  Ga, — Laueliheimer  «&  Sons  v.  Ja- 
cobs, 126  Ga.  261,  55  S.  E,  55.  Ohio. 
Xolte  r.  Hill,  7  Ohio  Dec,  (Reprint) 
297,   2  Cin.  L.  Bui.  86. 

Proof  of  usage  involves  questions 
both  of  law  and  fact.  It  is  a  question 
of  law  what  is  sufficient  usage  to  bind 
the  parties,  that  is  to  say,  for  how 
long  a  time,  at  what  places,  and  with 
what  degree  of  uniformity  it  must  have 
been  observed.  If  the  facts  be  dis- 
puted, then  they  become  a  matter  for 
the  jury,  but  being  undisputed  a  given 
state  of  facts  being  found,  it  becomes 
a  question  of  law  for  the  court  to 
determine  whether  such  a  usage  as 
claimed  existed,  and  its  binding  force 
upon  the  parties.  Run  van  v.  Central 
R.  Co.,  64  X.  .1.  L.  67,  44  Atl,  985,  48 
L.   R.   A.   744. 

25,  TJ,  S. — McLanahan  v.  Universal 
Ins.  Co.,  1  Pet.  170,  7  L.  ed.  98;  New 
Roads,  etc,  Co.  v.  Kline,  154  Fed.  296, 
83  C.  C.  A.  1.  Ala. — ^Henderson-Boyd 
Lumb.  Co.  V.  Cook,  149  Ala,  226,  42  So. 
838;   Haas  v.  Hudmon,  83  Ala,  174,  3 
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The  averment  of  a  custom  or  usage  in  an  answer  and  counterclaim 
will,  upon  demurrer,  be  taken  to  be  true.'"  A  demurrer  will  also  be 
sustained  where  the  terms  of  the  contract  preclude  the  proof  of  a 
particular  custom.^^ 

B.  Validity.  —  The  validity  or  invalidity  of  a  custom  or  usage 
is  a  question  of  law  for  the  determination  of  the  court.-^ 

C.  Reasonableness.  —  It  is  for  the  court  to  determine  w'hether 
a  custom  or  usage,  if  proved  to  exist,  is  reasonable  and  operative  upon 
the  rights  of  the  parties.'*^ 

D.  Applicability  to  Contract  and  Intention  of  Parties. — 
Whether  a  particular  custom  or  usage  pleaded  by  a  party  to  a  con- 
tract in  an  action  thereon  is  applicable  thereto,  is  a  question  of  law 
for  the  court  i^**  but  whether  the  parties  to  the  contract  acted  with 
reference  to  the  custom  or  usage  pleaded  is  to  be  determined  by  the 
jury.2^ 


So.   302,       Del. — Mears    v.    Waples,    3 
Houst.  581.     Fla. — Sullivan  V.  Jernigan, 
21   Fla.   264.     Ga.— Branch   Sons   &   Co. 
V.    Palmer,    65    Ga.    210.      111. — Chicago 
Packing,  etc.  Co.  v.  Tilton,  87  111.  548. 
Ind.— Hitesman   v.   State,   48   Ind.   473. 
la.— Hichhorn  v.  Bradley,  117  Iowa  130, 
90  N.  W    592;  Milroy  V.  Chicago,  etc. 
B.  'Co.,    98    Iowa    188,    67    N.    W.    276. 
Me.— Bodfish  v.  Fox,  23  Me.  90.     Md. 
Burroughs   v.  'Langley,     10     Md.     24S; 
Powell   V.   Bradlee,    9    Gill     &    J.     220. 
Mass. — Barrie    v.    Quinby,     206    Mass. 
259,   92  N.   E.   451;   Goldsmith   v.   Man- 
heim,  109  Mass.  187;  Berkshire  Woollen 
Co.  v.  Proctor,  7  Cush.  417;  Mussey  r. 
Eagle  Bank,  9  Mete.  306.     Mich.— Fish 
V.    Crawford   Mfg.   Co.,    120   Mich.   500, 
79  N.  W.  793.     Mo.— Hill  v.  Morris,  21 
Mo.  App.  256.     N.  H.— Foye  r.  Leigh- 
ton,    22    N.    H.    71.     K   J.— Eunyan    v. 
Central  E.  Co.,  64  N.  J.  L.  67,  44  Atl. 
985.     N.   Y. — .Dickinson   v.   Poughkeep- 
sie,   75  N.  Y.   65;   Dawson  r.   Kittle,   4 
Hill    107;     Scott    v.    Brown,    29    Misc. 
320,  60  N.  Y.  Snpp.  511.     N.  C— .Bank 
of  New  Hanover  r.  Williams,  79  N.  C. 
129.     Ohio.— Nolte  v.  Hill,  7  Ohio  Dec. 
(Eeprint)      297,     2    Cin.    L.    Bui.    86; 
Boyce   v.    Steamboat    Empress,    1    Ohio 
Dec.    (Eeprint)   173,  3  West  L.  J.   174. 
Pa. — Girard  L.  Ins.,  etc.  Co.  r.  Mutual 
L.  Ins.  Co.,  13  Phila.  90.     S.  C— Caro- 
lina   Nat.    Bank   v.    Wallae^,    13    S.    C. 
347.     Va. — Burton  v.  iSeifert  &  Co.,  lOS 
Va.  338,   61   S.  E.  93,3;   Oriental  Lumb. 
Co.  r.  Blades  Lumb.   Ce.,   103   Va.   730, 
50   S.   E.   270;   Hansbrouph   r.  Neal,   94 
Va,    722,    27    S.    E.    59S.      Wis. — Steam- 
boat  Sultana  V.  Chapman,   5   Wis.   454. 
Eng,— Neilson   v.   Harford,   8   Mees.    & 
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W.  806,  11  L.  J.  Ex.  20;  Hutcheson 
r.  Bowker,  5  Mees.  &  W.  535,  9  L,  .J. 
Ex.  24. 

But  the  conclusion  may  be  reached 
that  the  proof  of  the  usage  is  not 
such  that  under  the  rules  of  law  the 
question  of  its  existence  can  be  sub- 
mitted to  the  jury.  Eunyan  V.  Central 
E.  Co.,  64  N.  J.  L.  67,  44  Atl.  985, 
48  L.  E.  A.  744. 

26.  Lillard  V.  Kentucky  Distilleries 
&  W,  H.  Co.,  1'34  Fed.  168,  67  C.  C.  A. 
74. 

27.  Haas  v.  Hudmon,  83  Ala.  174,  3 
So.  302. 

28.  Fla. — Sullivan  r,  Jernigan,  21 
Fla,  264.  111.  — Chicago  Packing  &  Prov. 
Co,  V.  Tilton,  87  111,  547.  Me. — Ean- 
dall  V.  Smith,  63  Me,  105,  Mass. 
Mussey  v.  Eagle  Bank,  9  Mete,  306, 

29.  Me. — ^Codman  v.  Armstrong,  28 
Me.  91;  Bodfish  v.  Fox,  23  Me.  90, 
39  Am.  Dec.  611.  Mich. — Bourke  r. 
James,  4  Mich.  336.  Eng. — Tyson  r. 
Smith,  9  Ad.  &  El.  406,  1  P.  &  D. 
307,  W.  W.  &  D.  749,  36  E.  C.  L, 
163, 

30.  Nolte  V.  Hill,  7  Ohio  Dec.  (Ee- 
print)  297,  2  Cin.  L,  Bui,  86, 

3L  Powell  V.  Bradlee,  9  Gill  &  .1, 
(Md,)  220,  And  see  Burton  r.  Seifert, 
108  Va,  338,  61  S,  E.  933. 

But  where  one  of  the  contracting 
parties  is  not  identified  with  the  trade, 
business  or  local  circle  to  Trhich  such 
custom  is  applicable,  his  acceptance 
thereof  must  be  established.  M'Lan- 
shaa  V.  Universal  Ins.  Co.,  1  Pet, 
(U,  &.)   170,  7  L.  ed.  98. 

In  an  action  brought  against  a  rail- 
road company  to  recover  for  additional 
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It  is  for  the  court  to  determine  to  what  extent,  if  any,  the  custom 
or  usage  relied  upon  shall  modify  or  control  the  contract  involved."- 

V.  INSTRUCTIONS.  —  A.  In  General.  —  An  instruction  should 
not  assume  the  existence  of  a  rule  and  custom,  not  proved  or  ad- 
mitted of  record  f^  but  if,  taking  all  the  evidence  relied  upon  to  estab- 
lish the  custom  or  usage  to  be  true,  it  is  not,  in  the  judgment  of  the 
court,  sufficient  in  law  to  establish  the  custom  or  usage  contended  for, 
it  becomes  the  duty  of  the  court  so  to  instruct  the  jury.^'-' 

B.  Sufficiency  of  Instruction.  —  Wlien,  in  the  trial  of  an  ac- 
tion, i\  becomes  material  to  establish  knowledge  of  a  general  custom 
or  usage  by  the  party  to  be  charged,  the  instructions  by  the  court 
should  include  the  necessity  of  proving  the  alleged  custom  or  usage; 
that  if  upon  all  the  evidence  the  jury  be  satisfied  that  such  custom  or 
usage  existed,  then  from  its  long  continuance  and  the  extent  to  which 
such  custom  or  usage  had  prevailed  they  would  l)e  warranted  in  find- 
ing that  it  was  known  to  the  party  chargeable,  and  formed  a  part  of 
the  agreement.=^^     But  the  exclusion  of  evidence  to  establish  a  local 


items  of  work,  necessary  to  be  per- 
formed before  the  actual  work  provided 
for  by  contract  could  be  undertaken, 
the  sufficiency  of  a  custom  to  charge 
for  such  items  at  actual  cost,  plus  ten 
per  cent,  is  a  question  of  fact  for 
the  jury.  Henderson-Bovd  Lumb.  Co. 
r.  Cook*  149  Ala.  226,  42*  So.  S38;  Bod- 
fish  r.  Fox,  23  Me.  90,  39  Am.  Dec. 
611. 

"Courts,  in  administering  commer- 
cial law,  have  the  power,  and  it  is 
proper  to  submit  to  a  jury  as  a  ques- 
tion of  fact,  as  well  what  is  the  mean- 
ing of  commercial  terms,  as  what  was 
the  established  commercial  usage  in  re- 
spect of  a  certain  course  of  dealing." 
Bank  of  Xew  Hanover  r.  Williams,  79 
N.   C.   129. 

32.  Milrov  r.  Chicago,  etc.  R.  Co., 
98  Iowa  188,  67  N.  W.  276;  Neilson 
V.  Harford,  8  Mees.  &  W.  806,  11  L.  J. 
Ex.  20;  Hutcheson  f.  Bowker,  5  Mees. 
&  W.   (Eng.)   535,  9  L.  J.  Ex.   24. 

33.  London  Guarantee,  etc.  Co.  r. 
Mississippi  Cent.  E.  Co.,  97  Miss.  165, 
52   So.   787. 

Hitesman  r.  State,  48  Tnd.  473,  was 
an  indictment  for  perjury.  The  court  in- 
structed the  jury  that  they  must  find 
"beyond  a  reasonable  doubt,  that  the 
defendant  was  sworn  before  giving  the 
evidence  on  which  he  is  charged  with 
having  committed  perjury;  but  it  be- 
ing the  uniform  rule  and  custom  in 
the  courts  to  administer  oaths  to  wit- 
nesses before  thev  testify,  you  will 
be  justified  in  finding  that  the  defend- 


ant was  sworn  on  less  evidence  than 
would  be  necessary  to  establish  a  fact 
of  a  different  character,  not  occurring 
according  to  any  fixed  rule  or  cus- 
tom." This  was  erroneous.  See  also 
Milroy  V.  Chicago,  etc.  R.  Co.,  98  Iowa 
188,  67  N.  W.  276. 

An  instruction  is  erroneous  if  it  as- 
sumes a  general  usage  or  custom,  in- 
stead of  leaving  the  fact  as  to  whether 
there  was  a  custom  or  usage  generally 
known  and  established,  and  so  well  set- 
tled and  so  uniformly  acted  upon  as 
to  raise  a  fair  presumption  that  it 
was  known  to  both  contracting  parties, 
and  that  they  contracted  with  reference 
to  it;  to  be  determined  by  the  jury 
from  the  evidence.  Wilson  v.  Bau- 
man,  80  111.  493. 

34.  Mears  r.  Waples,  4  Houst.  (Del.) 
62. 

35.  Tower  Co.  v.  Southern  Pac.  Co., 
184  Mass.  472,  69  N.  E.  348. 

When,  from  admitted  and  proved 
facts,  it  is  not  clear  what  work  may 
be  done  in  furtherance  of  "good  agri- 
cultural usage,"  it  is  an  erroneous  in- 
struction to  charge  one  with  any  wrong 
in  plowing  land  and  making  drains  in 
the  particular  manner  don«,  provided 
the  jury  believed  from  tit  evidence 
that  such  plowing  and  making  of 
drains  were  for  the  purpose  of  agri- 
culture only,  and  in  the  usual  and  cus- 
tomary mode  followed  by  farmers  in 
raising  crops.  Knoll  v.  Mayer,  13  111. 
App.    203. 
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custom  or  usage,  in  the  absence  of  its  having  been  pleaded,  is  not 


,  36 


error/ 

C.  Curing  Erroneous  Euling.  — A  ruling  excluding  as  imma- 
terial evidence  offered  to  prove  a  custom,  if  erroneous,  is  cured  by  a 
charge  to  the  jury  recognizing  a  general  custom  of  the  character  sought 
to  be  proved,  under  limitations  as  favorable  to  the  party  complaining 
of  the  ruling  as  he  was  entitled  to." 

36.     Smith    v.    Stewart    (Okla.),    116  I      37.     Clark  v.  Cox,  32  Mich.  204. 
Pac.    182.  I 
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C.  Prior  Criminal  Prosecution  as  a  Bar,  356 

D.  Limitation  of  Action,  356 

E.  Abatement  and  Bevival,  356 

F.  Jurisdiction,  356 

G.  Venue,  356 
H.  Summons,  356 

1.  The  Information  and  Subsequent  Fleadings,  356 
J.  Intervention,  357 

K.     Burden  of  Proof,  357 
L.     Instructions,  357 
M.     Verdict,  357 
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N.     Judgment,  358 
0.     Costs,  358 

Vn.     CRIMINAL     PROSECUTION    FOR    VIOLATION    OP    CUS- 
TOMS  LAWS,  358 

A.  Under  What  Statute  Brought ,  358 

B.  Limitation  of  Actions,  358 

C.  Joinder  of  Defendants,  358 

D.  Sufficiency  of  Indictment,  359 

1.  Joinder  of  Counts,  359 

2.  Description  of  Property,  359 

3.  Alleging  Intent  and  Knowledge,  359 

4.  Alleging  the  Criminal  Acts,  360 


CROSS-REFERENCES : 


Conspiracy ; 
Extradition ; 
Food  Laws; 
Internal  Revenue; 
Navigation ; 
Obstructing  Justice; 


Piracy; 
Recognizances ; 
Search  "Warrants; 
"Warrants ; 
"Witnesses. 


1.  PROCEDURE  BEFORE  BOARD  OF  GENERAL  APPRAIS- 
ERS. —  A.  Jurisdiction  and  Status  of  the  Board.  —  1.  The  Board 
as  a  Court.  —  The  board  of  general  appraisers  is  an  independent 
tribunal  and  is  not  a  subordinate  division  of  the  treasury  department.^ 
While  in  a  strict  sense  it  may  not  be  a  court,  its  proceedings  are  to 
some  extent  at  least  given  the  weight  of  court  proceedings.^ 

2.  Jurisdiction  and  Powers.  —  The  supreme  court  has  talvcn  a 
liberal  view  of  the  board's  jurisdiction,  and  has  not  limited  its  powers 
to  questions  strictly  of  "rate  and  amounts  of  duties."^  It  has  gen- 
erally all  the  powers  of  a  circuit  court  of  the  United  States  so  far  as 


1.  Stone  f.  Whitridge,  White  &  Co., 
129  Fed.   33,   64   C.   C.   A.   47. 

The  board  is,  in  a  sense,  an  essen- 
tial part  of  the  customs  house  ma- 
chinery. United  States  r.  Shea,  Smith 
&    Co.,   114   Fed.    38,   51    C    C.   A.   664. 

2.  "Although  the  board  of  general 
appraisers  may  not  be  a  court,  yet  the 
proceedings  to  review  its  determination 
are  pointed  out  by  the  statute,  and 
they  must  be  substantially  followed 
and  obeyed."  United  States  v.  Lies, 
170  U.  S.  628,  18  Sup.  Ct.  780,  42  L. 
ed.  1170. 

Its   reports    are    to    be    treated    sub- 


stantially as  those  of  a  master  in  chan- 
cery or  inferior  court.  In  re  Van 
Blankensteyn,  56  Fed.  474. 

The  court  in  Marine  v.  Lyon,  65  Fed. 
992,  13  C.  C.  A.  268,  commenting  on 
the  clause  (in  §12,  Act  July  10,  1890) 
"shall  examine  and  decide  the  case 
thus  submitted,"  saj's:  "Judicial 
power  is  thus  conferred,  and  the 
phraseology  implies  a  court." 

3.  United  States  r.  Brown,  Durrell 
&  Co.,  127  Fed.  793,  62  C  C.  A.  473, 
citing  Lawder  v.  Stone,  187  U.  S.  281, 
23  Sup.  Ct.  79,  47  L.  ed.  178. 
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applicable  to  customs  matters/  The  board  has  power  to  determine 
the  validity  of  the  protest,^  but  cannot  determine  the  question  whether 
or  not,  in  fact,  an  article  has  been  imported.*^  Nor  can  it  review  the 
collector's  action  in  adopting  the  value  of  foreign  coins  at  the  estimate 
made  in  the  proclamation  of  the  secretary  of  the  treasury/ 

B.  Appeal  From  Appraisement.  —  1.  Right  to  Appeal  and  How 
Taken.  —  The  decision  of  the  general  appraiser  as  to  the  value  of  im- 
ported merchandise  is  conclusive  unless  the  collector  appeals  therefrom 
within  ten  days.**  This  right  is  exclusive  in  the  collector  and  the  sec- 
retary of  the  treasury  has   no    power    to    order    a    re-appraisement.* 


4.  As  to  customs  duties  the  board's 
jurisdiction  is  the  same  as  that  of  the 
circuit  court  before  the  board's  crea- 
tion. United  States  V.  J.  G.  Johnson 
&  Co.,  145  Fed.  1018. 

"They  shall  have  and  possess  all 
the  powers  of  a  circuit  court  of  the 
United  States  in  preserving  order,  com- 
pelling the  attendance  of  witnesses, 
and  the  production  of  evidence,  and  in 
punishing  for  contempt."  Act  of  Con- 
gress, July  10,  1890,  §12  as  amended 
by  Act  of  Congress,  August  5,  1909. 
See  also  Act  of  Congress,  July  10,  1890, 
§14,  as  amended  by  Act  of  Congress, 
May  27,  1908. 

May  establish  from  time  to  time 
such  rules  of  evidence,  practice  and  pro- 
cedure not  inconsistent  with  the  stat- 
utes as  may  be  deemed  necessary.  Act 
of  Congress,  July  10,  1890,  §12,  as 
amended  by  Act  of  Congress,  Aug.  5, 
1909.  See  also  Act  of  Congress,  July 
10,  1890,  §  14,  as  amended  by  Act  of 
Congress  Aug.  5,  1909. 

Where  a  protest  duly  filed  has  been 
lost,  may  allow  copies  thereof  to  be 
filed.  Marine  v.  Lyon,  65  Fed.  992, 
13  C.  C.  A.  268,  where  the  papers  had 
been  lost  through  the  carelessness  of 
their  custodian. 

5.  United  States  v.  Brown,  Durrell 
&  Co.,  127  Fed.  793,  62  Q  C.  A.  473. 
See  also  United  States  i\  Salambier, 
170  U.  S.  621,  18  Sup.  Ct.  771,  42  L.  ed. 
1167. 

6.  Goetze  v.  United  States,  182  U. 
S.  221,  21  Sup.  Ct.  742,  45  L.  ed.  1065. 

Their  jurisdiction  is  limited  "to 
the  construction  of  the  law  and  the 
facts  respecting  the  classification."  In 
re  Fassett,  142  U.  S.  479,  12  Sup.  Ct. 
295,  35  L.  ed.  1087. 

The  rule  applies  equally  whether  the 
question  be  as  to  the  article  being  im- 
portable or  as  to  the  country  from 
which    it    was    brought    being    foreign. 
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DeLima    v.    Bidwell,    182    U.    S.    1,    21 
Sup.  Ct.  743,  45  L.  ed.  1041. 

7.  United  States  v.  Klingenberg,  153 
U.  S.  93,  14  Sup.  Ct.  790,  38  L.  ed.  647. 

Estimate  Final. — "The  pure-metal  es- 
timate by  the  director  of  the  mint,  as 
a  fact  found,  is  final,  and  the  collec- 
tor's action  in  conformity  with  such 
finding  is  not  subject  to  judicial  re- 
view, either  under  the  old  law,  where 
the  importer  brought  suit  against  the 
collector  in  the  circuit  court  to  re- 
cover the  excess  of  duties  paid,  or  under 
the  customs  administrative  act  of  1890, 
where  an  appeal  is  taken  from  the  col- 
lector's decision  to  the  board  of  gen- 
eral appraisers."  United  States  V. 
Beebe,  117  Fed.  670. 

But  if  the  secretary  has  acted  beyond 
the  scope  of  his  authority  and  con- 
trary to  law,  the  issue  is  simply  one 
of  law  involving  the  power  of  the  di- 
rector of  the  mint  under  the  statute. 
United  States  v.  Beebe,  117  Fed.  670. 

8.  Act  of  Congress,  July  10,  1890, 
§13,  as  amended  by  Act  of  Congress, 
Aug.  5,  1909. 

Right  of  collector  to  have  re-ap- 
praisement after  liquidation  of  duties 
doubted.  Beard  v.  Porter,  124  U.  S. 
437,  8  Sup.  Ct.  556,  31  L.  ed.  492,  under 
the  old  practice. 

"Whenever  dutiable  value  of  mer- 
chandise subject  to  appraisement  is  in- 
volved and  no  question  of  criminality 
or  fraudulent  illegality  arises  prior  to 
appraisement,  the  appraisement  is  to 
be  conducted  according  to  section  13 
of  the  customs  administrative  act,  and 
not  according  to  section  3074,  Eevised 
Statutes."     23   Op.   Att.-Gen.   377. 

9.  The  collector  acts  in  a  judicial 
capacity  and  cannot  be  ordered  by  the 
secretary  to  have  such  re-appraisement 
made.  United  States  v.  Loeb,  99  Fed. 
723. 
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The  importer,  owner,  consignee  or  agent  of  the  mercliandise  may  also 
appeal  by  giving  notice  of  dissatisfaction,  in  writing,  to  the  collector 
within  five  days  after  such  decision.^ ° 

Papers  Transmitted.  —  In  either  case  the  collector  transmits  to  the 
board  of  general  appraisers  the  invoice  and  all  the  papers  appertaining 
thereto.^^ 

2.  Hearing.  —  The  board  proceeds  "by  all  reasonable  ways  and 
means  in  their  power"  to  ascertain  and  determine  the  dutiable  value.^^ 

Discretion  of  Board.  —  It  is  discretionary  with  the  board  to  have  such 
hearings  open  and  in  the  presence  of  the  importer  and  his  attorney 
and  an  authorized  representative  of  the  government,^^  or  to  permit 
the  examination  and  cross-examination  of  "^atnesses.^* 

3.  Conclusiveness  of  Decision.  —  The  board's  decision  as  to  "duti- 
able value"  is  conclusive, ^^  as  is  its  decision  on  questions  of  weight.^® 

C.  Appeal  From  Rate  axd  Amouxt.  —  1.  Taking  the  Appeal. 
To  take  an  appeal  from  the  decision  of  the  collector  as  to  the  amount 
and  rate  of  duties,  the  owner,  importer,  consignee  or  agent  of  the  mer- 
chandise must  give  a  notice  or  "protest"  to  the  collector,^^  and  there- 
upon the  duties  are  paid  if  the  merchandise  is  entered  for  consumption, 
and  the  collector  transmits  the  invoices  -^nth  all  papers  and  exhibits 
to  the  board  of  general  appraisers.^^ 

A  protest  filed  by  a  stranger  is  of  no  validity.^* 


10.  Act  of  Congress,  July  10,  1890, 
§13,  as  amended  by  Act  of  Congress, 
Aug.   5,   1909. 

Where  the  importer  was  not  dissatis- 
fied with  the  appraisement  of  the  value 
of  the  goods  per  se,  he  was  not  obliged 
to  ask  for  a  re-appraisement  under  Eev. 
St.,  §2930,  but  could  proceed  against 
the  collector  for  return  of  duties. 
Oberteuffer  v.  Robertson,  116  U.  S. 
499,  6  Sup.  Ct.  462,  29  L.  ed.  706. 
See  also  Eobertson  v.  Bradbury,  132 
U.  S.  491,  10  Sup.  Ct.  158,  33  L.  ed. 
405. 

In  the  ease  last  cited  the  importer 
was  held  not  to  be  bound  to  ask  for 
an  appraisement  under  Eev.  St.,  §2926, 
where  the  customs  officials  told  him 
he  must  enter  at  the  valuation  named 
in  his  invoice  although  he  pointed  out 
imperfections  therein. 

The  importer  is  not  bound  to  give 
the  notice  where  the  government  at- 
tempted to  make  a  new  appraisal.  The 
appraisal  having  been  regularly  made 
and  accepted  by  the  importer,  the  ap- 
praiser recalled  the  invoices  and  at- 
tempted to  make  a  new  appraisal  claim- 
ing the  right  to  correct  clerical  errors 
in  the  invoice.  United  States  V.  More- 
wood  &  Co.,  94  Fed.  639. 

11.  Act  of  Congress,  .July  10,  1890. 


§13,   as   amended  by   Act   of   Congress, 
Aug.  o,  1909. 

12.  To  that  end  it  is  given  "both 
judicial  and  inquisitorial  functions." 
Act  of  Congress,  July  10,  1890,  §13,  as 
amended  by  Act  of  Congress,  Aug.  5, 
1909. 

13.  Act  of  Congress,  July  10,  1890, 
§13,  as  amended  by  Act  of  Congress, 
Aug.  5,  1909.  See  also  In  re  Muser,  49 
Fed.  831;  In  re  Megroz,  49  Fed.  828. 

14.  Act  of  Congress,  July  10,  1890, 
§13,  as  amended  by  Act  of  Congress, 
Aug.  5,  1909. 

15.  Act  of  Congress,  .July  10,  1890, 
§13,  as  amended  by  Act  of  Congress, 
Aug.  5,  1909;  Passavant  v.  United 
States,  148  U.  S.  214,  13  Sup.  Ct.  572, 
38  L.  ed.  426.  See  also  United  States 
V.  Passavant,  169  U.  S.  16,  18  Sup.  Ct. 
219,  42  L.  ed.  644. 

16.  Foster  v.  Vocke,  60  Fed.  745. 

17.  Act  of  Congress,  July  10,  189  0, 
§14,  as  amended  bv  Acts  of  Congress, 
Mav  27,  1908,  and  Aug.  5.  1909. 

18.  Act  of  Congress,  July  10,  1S90, 
§14,  as  amended  bv  Acts  of  Congress, 
Mav  27,  1908,  and 'Aug.  5,  1909. 

19.  In  Abegg  v.  United  States,  71 
Fed.  960,  the  merchandise  was  shown 
by  the  invoice  to  belong  to  one  Rob- 
ertson.      The     protest     was     filed     by 
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Whether  the  collector  has  any  authority  to  do  anything  but  forward 
the  protest  to  the  board  has  been  questioned.-^ 

2.  Time  To  File  Protest.  —  The  protest  must  be  filed  within  fifteen 
days  after  such  ascertainment  and  liquidation  of  duties,^^  "but  not 
before.""     It  may  be  filed,  however,  before  payment  of  the  duties.-* 

The  time  begins  to  run  when  the  liquidation  is  made.-* 

Not  Waived  or  Extended. —  The  time  of  filing  is  jurisdictional,  and 

cannot  be  waived  by  the  collector,-^  or  extended  by  allowance  of  an 

amendment.-"    Nor  is  it  extended  by  re-liquidation  after  a  successful 

appeal  to  the  board.^^ 

But  if  a  notice  is  left  in  time  at  the  usual  place,  the  mere  fact  that 

it  is  not  found  and  stamped  as  received  until  after  the  statutory  time 

does  not  affect  its  validity.-* 

3.  Service  of  Protest.  —  It  is  sufficient  to  serve  the  protest  on   a 


"Abegg  and   Eusch, "  without  any  in-  , 
timation  that  they  acted  for  Robertson  j 
in  any  capacity  whatever.     The   court  | 
says  the  statute  seems  to  draw  a  dis- 
tinction  between    ''agent   of    the    mer- 
chandise" and  "agent  of  the  importer 
or  consignee."    But  there  was  no  proof 
of  any  agency. 

20.  "It  is  hard  to  see  what  author- 
ity the  collector  has  to  modify  his 
liquidation  after  receipt  of  the  pro- 
test, or,  indeed,  what  he  can  do  with 
the  protest,  except  forward  it  immedi- 
ately to  the  board  of  general  apprais- 
ers. But  undoubtedly  the  practice  has 
always  permitted  re-liquidation  by  the 
collector  after  the  protest  is  received." 
Lothrop  v.  United  States,  164  Fed.  99. 

21.  Act  of  Congress,  July  10,  1890, 
§14,  as  amended  by  Acts  of  Congress, 
May  27,  1908,  and  Aug.  5,  1909. 

22.  Act  of  Congress,  July  10,  1890, 
§14,  as  amended  by  Acts  of  Congress, 
May  27,  1908,  and  Aug.  5,  1909. 

If  filed  before,  it  must  be  disre- 
garded.    In  re  Bailey,  112  Fed.  413. 

Under  the  former  practice,  protests 
were  filed  with  the  collectors  covering 
importations  of  a  like  character  ex- 
pected to  be  received  in  the  future. 
See  Schell's  Exr.  v.  Fauche,  138  U.  S. 
562,  11  Sup.  Ct.  376,  34  L.  ed.  1040; 
Davies  v.  Miller,  130  IT.  S.  284,  9 
Sup.  Ct.  560,  32  L.  ed.  932. 

23.  Lothrop  V.  United  States,  164 
Fed.   99. 

24.  The  claim  of  the  government 
"is  in  the  nature  of  a  proceeding  in 
rem,  of  every  step  in  which  the  claim- 
ant, owner  or  importer  is  presumed  to 
have  notice."     Therefore,  the  collector 
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need  give  no  notice  of  liquidation. 
(The  statute  involved.  Act,  June  30, 
1864,  §14,  is  similar).  "Westray  v. 
United  States,  18  Wall.  (U.  S.)  322, 
21  L.  ed.  763*. 

25.  The  collector  accepted  the  pro- 
test after  the  statutory  time  andj  it 
was  claimed,  with  the  consent  of  the 
department.  In  re  Guggenheim  Smelt- 
ing Co.,  112  Fed.  517,  50  C.  C.  A.  374. 

26.  The  protest  is  not  amendable 
after  the  ten  days  have  elapsed,  since 
that  would  be  equivalent  to  making  a 
new  protest  after  the  statutory  time. 
In  re  Sherman,  49  Fed.  224. 

27.  In  Stern  V.  United  States,  77 
Fed.  607,  the  importers  having  ap- 
pealed to  the  board,  a  r?-liquidation  was 
ordered.  Being  dissatisfied  with  the 
re-liquidation,  the  importers  lodged  a 
second  protest.  The  court  says  that 
in  so  far  as  such  protest  might  be  in- 
tended to  cover  matters  not  considered 
on  the  former  appeal,  it  was  too  late. 
If  intended  to  cover  the  same  matters, 
the  importers  are  concluded  by  their 
failure  to  appeal  from  the  board's  de- 
cision. 

28.  In  Frankenburg  v.  United  States, 
77  Fed.  606,  it  appeared  that  the  prac- 
tice of  the  particular  office  was  to  have 
the  notice  left  with  a  particular  clerk 
or  on  his  desk.  The  importer  so  left 
it,  but  after  business  hours  of  the  next 
to  last  day.  The  office  was  closed  on 
the  last  day  by  direction  of  the  sec- 
retary of  the  treasury,  it  being  elec- 
tion day,  but  not  a  legal  holiday.  The 
clerk  found  it  on  his  desk  when  he 
returned  the  following  day,  and 
stamped  it   as  filed  that   day. 
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clerk  of  the  collector  by  leaving  it  on  his  desk,  such  being  the  practice 
of  the  office.-^ 

4.  Sufficiency  of  Protest.  —  The  protest  must  set  forth  distinctly 
and  specifically,  and  in  respect  to  each  entry  or  payment,  the  reasons 
for  objecting  thereto.^*' 

Liberal  Construction.  —  Protests  are  to  be  construed  liberally,'^  cer- 
tainty to  a  common  intent  being  all  that  is  required.^-  But  the  im- 
porter must  state  his  claim  with  such  reasonable  clearness  and  cer- 
tainty as  to  acquaint  the  collector  "vvith  the  real  ground  of  his  com- 
plaint,"^ and  a  blanket  form  of  protest  must  not  be  adopted.^* 

It  is  sufficient  to  protest  against  the  rate  assessed  and  to  clearly  point 
out  the  provisions  under  which  it  is  claimed  the  goods  are  dutiable  ;^° 


29.  Fraukenburg  v.  United  States,  77 
Fed.  606. 

30.  Act  of  Congress,  June  10,  1S90, 
§14,  as  amended  by  Act  of  Congress, 
Aug.  5,  1909. 

31.  Liclitenstein  &  Co.  V.  United 
States,  19  Treas.  Dec.  1217  (T.  D.  31,- 
105). 

Nice  precision  and  strict  rules  of 
construction  are  not  to  be  exacted. 
Converse  V.  Burgess,  IS  How.  (U.  S.) 
413,  15  L.  ed.  455. 

Mere  brevity  no  objection.  Schell's 
Exrs.  v.  Fauche,  138  U.  S.  5G2,  11  Sup. 
Ct.  376,  34  L.  ed.  1040. 

32.  That  in  Act  of  Congress,  June 
10,  1890,  the  ■word  "reasons"  is  sub- 
stituted for  the  word  "grounds"  in 
§2931  of  the  Eevised  Statutes  does  not 
indicate  a  purpose  to  require  a  more 
specific  protest.  Carter  v.  United  States, 
19  Treas.  Dec.  1116  (T.  D.  31,033),  dis- 
approving Hvgienic  Wood  Wool,  11 
Treas.  Dee.  632,  G.  A.  6360  (T.  D. 
27,328). 

A  protest  is  sufficient  if  it  shows 
fairly  that  the  objection  afterwards 
made  ^at  the  trial  was  in  the  mind  of 
the  party,  and  was  brought  to  the 
knowledge  of  the  collector.  Arthur  r. 
Morgan,  112  U.  S.  495,  5  Sup.  Ct.  241, 
28  L.  ed.  825.  See  also  Heinze  v.  Ar- 
thur's Exrs.,  144  U.  S.  28,  12  Sup.  Ct. 
604,  36  L.  ed.  333. 

33.  A  protest  is  misleading  rather 
than  informing  which  attempts  to 
throw  on  the  collector  and  the  courts 
the  burden  of  distinguishing  real 
claims  from  possible  claims.  Lichten- 
stein  &  Co.  v.  United  States,  19  Treas. 
Dee.  1217  (T.  D.  31,105).  See  also  Da- 
vies  V.  Arthur,  96  U.  S.  148,  24  L.  ed. 
758;  Curtis'  Admr.  r.  Fiedler,  2  Black 
(U.  S.)  461,  17  L.  ed.  273. 


Illustration.  —  "We  claim  that  the 
said  goods  are  properly  dutiable  under 
the  provisions  of  paragraph  137  of  the 
tariff  act  of  July  24,  1897,"  was  de- 
clared insufficient,  the  paragraph  being 
a  long  one  containing  many  subdivi- 
sions, specifying  many  different  articles 
and  providing  numerous  different  rates. 
Boker  &  Co.  r.  United  States,  140  Fed. 
115. 

Sufficient.  —  But  in  Lothrop  v.  United 
States,  164  Fed.  99,  a  protest  under  the 
same  section,  137,  was  upheld  where 
the  importer  stated  that  his  protest 
was  against  an  ad  valorem  duty  because 
wire  in  certain  fish  hooks  assessed 
"cost  less  than  four  cents  per  pound," 
thus  bringing  them  within  a  clear  ex- 
ception. 

34.  A  protest  is  not  sufficient  which 
complains  of  the  assessing  of  duty  "at 
30  per  cent,  ad  valorem  or  60  per  cent. 
ad  valorem,  or  other  rate  or  rates,  on 
braids,  plaids,  laces,  hats,  or  other  ar- 
ticles composed  wholly  or  in  part  of 
horsehair  or  of  imitation  or  artificial 
horsehair,  silk,  straw,  cotton,  chip, 
grass,  or  other  substance  covered  by 
entries  below  named."  Lichtenstein 
&  Co.  r.  United  States,  19  Treas.  Dec. 
1217  (T.  D.  31,105). 

35.  "We  think  that  where  the  im- 
porter protests  against  the  rate  as- 
sessed and  at  the  same  time  points  out 
provisions  under  which  he  claims  the 
article  to  be  dutiable  with  sufficient 
clearness  so  that  the  collector  may  by 
mere  computation  or  examination  of 
the  goods  determine  their  classification, 
he  has  complied  with  the  statute  in  all 
essential  respects."  Carter  v.  United 
States,  19  Treas.  Dee.  1116  (T.  D. 
31,033),  distinguishing  Boker  v.  United 
States,   140   Fed.   115. 
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but  it  is  not  necessary  to  point  out  the    exact    section   under    which 
classification  is  claimed,  provided  the  collector  is  not  misled.^*^ 

Protests  may  Tie  in  the  alternative  and  point  out  more  than  one  pro- 
vision of  the  tariff  act  under  which  it  is  claimed  that  the  importation 

is  dutiable.^^ 

Description  of  Sample. —  A  protest  is  sufficient  which  refers  to  the 
sample  without  further  specifically  describing  it.^^ 

5.  Conclusiveness  of  Protest.  —  The  protest  is  conclusive  on  the 
party  filing  same  to  the  extent  that  he  cannot  claim  a  certain  classifica- 
tion therein  and  afterward  claim  a  different  classification.^^ 

6.  Decision  of  Board.  —  The  decision  of  the  board  may  be  limited 
to  those  items  concerning  which  the  importer  introduces  testimony.*'^ 

D.  Eehearings.  —  By  statute  the  board  of  general  appraisers  can 
grant  a  rehearing.*^ 

If  the  rehearing  be  applied  for  after  an  appeal  has  been  taken,  but 
before  the  record  is  actually  transmitted,  the  board  will  request  per- 
mission to  retain  the  record  and  continue  the  rehearing  proceedings.*^ 


36.  There  were  but  two  possible 
paragraphs  which  could  have  been 
named  and  the  duty  was  the  same  under 
either.  United  States  v.  Salambier, 
170  U.  S.  621,  18  Sup.  Ct.  771,  42  L. 
ed.  1167. 

This  rule  has  been  extended  to  a 
ease  where  the  importer  named  the 
wrong  section  of  the  statute.  The 
board  is  presumed  to  know  the  law 
when  the  rate  of  duty  claimed  is  point- 
ed out.  The  importer  does  not  indicate 
his  impression  as  to  what  section  gov- 
erns at  his  peril.  United  States  v. 
Shea,  Smith  &  Co.,  114  Fed.  38,  51 
C.  C.  A.  664,  distinguishing  Herrman  v. 
Eobertson,  152  U.  S.  521,  14  Sup.  Ct. 
686,  38  L.  ed.  538,  as  arising  under  the 
law  previous  to  the  creation  of  the 
board.  See  also  In  re  Claflin,  113  Fed. 
944,  distinguishing  In  re  Sherman,  49 
Fed.  224;  In  re  Austin,  47  Fed.  873. 

Even  claiming  under  a  repealed  stat- 
ute is  not  fatal  where  the  later  act  is 
in  identical  language.  Shaw  v.  United 
States,  122  Fed.  443,  58  C.  C.  A.  425. 

37.  Especially  where  the  classifica- 
tion is  doubtful.  Koechl  v.  United 
States,   91   Fed.  110,  33    C.   C.   A.   363. 

That  the  importer  called  harmonicas 
"musical  instruments"  did  not  pre- 
vent his  claiming  a  classification  as 
"toys."  Blumenthal  v.  United  States, 
72  Fed.  48.  See  also  Legg  v.  Helden, 
37  Fed.  861. 

38.  It  will  be  presumed  that  the  col- 
lector had  the  sample  before  him. 
Hensel,  Buekmann  &  Lorbacher  v. 
United    States,    160   Fed.   219. 
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39.  In  re  Sherman,  49  Fed.  224; 
In  re  Austin,  47  Fed.  873. 

The  same  rule  applied  under  the  old 
practice  where  suits  were  brought  di- 
rectly against  the  collector.  See  Davies 
V.  Arthur,  96  U.  S.  148,  24  L.  ed. 
758. 

40.  Where  the  importers  fail  to  in- 
troduce evidence  as  to  certain  items 
mentioned  in  their  protest,  the  board 
is  justified  in  assuming  they  have  aban- 
doned their  contention  as  to  those  items 
and  may  limit  its  decision  accordingly. 
J.  S.  Piummer  &  Co.  v.  United  States, 
166  Fed.  730,  92  C.  C.  A.  420. 

41.  "The  board  of  three  general  ap- 
praisers, or  a  majority  of  them,  who 
decided  the  case  may  upon  motion  of 
either  party  made  within  thirty  days 
next  after  their  decision,  grant  a  re- 
hearing or  retrial  of  said  case  when,  in 
their  opinion  the  ends  of  justice  may 
require  it."  Act  of  Congress,  July 
10,  1890,  §12,  as  amended  by  Act  of 
Congress,  Aug.  5,  1909.  See  also,  Act 
of  Congress,  July  10,  1890,  §14,  as 
amended  by  Act  of  Congress,  May  27, 
1908. 

On  such  rehearing  no  member  can 
sit  who  previously  heard  the  case. 
The  board  of  general  appraisers  con- 
sists of  nine  members,  but  they  sit  in 
boards  of  three  members  each.  Act  of 
Congress,  July  10,  1890,  §12,  as  amend- 
ed by  Act  of  Congress,  Aug.  5,  1909. 

42.  Matter  of  Gallagher  and  Ascher, 
18  Treas.  Dee.  286  (T.  D.  30,110),  fol- 
lowing by  analogy  the  rule  laid  down 
in  Roemer  v.  Simon,  91  U.  S.  149,  23 
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II.  COURT  OF  CUSTOMS  APPEALS  AND  PROCEDURE 
THEREIN.  —  A.  Jurisdiction  and  General  Powers.  —  The  court 
of  customs  appeals  is  a  court  of  record,  having  limited  appellate  juris- 
diction over  matters  arising  under  the  customs  laws,"*^  but  within  these 
limitations  its  jurisdiction  is  exclusive,**  except  as  to  certain  cases 
pending  in  the  United  States  supreme  court  and  circuit  court  of  ap- 
peals when  the  court  of  customs  appeals  was  organized." 

The  court  has  power  to  prescribe  the  form  and  style  of  its  seal,*^ 
the  form  of  its  writs  and  processes,*^  to  establish  rules  and  regulations 
for  the  conduct  of  its  business  and  to  render  its  decision  uniform,*^ 
and  has  a  broad  general  power  to  do  whatever  is  conformable  to  law 
that  may  be  necessary  to  the  exercise  of  its  jurisdiction.*^ 

B.  Transfer  of  Pending  Cases.  —  Immediately  upon  the  organiza- 
tion of  the  court  of  customs  appeals,  cases  within  its  jurisdiction, 
pending  and  not  submitted  for  decision  in  any  of  the  United  States 
circuit  courts  of  appeal,  or  United  States  circuit,  territorial  or  district 
courts,  "shall  with  the  record  and  samples  therein,  be  certified  by  said 
courts  to  said  court  of  customs  appeals  for    further    proceedings."'" 

C.  Matters  Reviewable.  —  An  appeal  lies  to  the  court  of  customs 
appeals  whenever  any  of  the  parties  are  ' '  dissatisfied  with  the  decision 


L.  ed.  267;  Cimiotti,  etc.,  Co.  r.  Amer- 
ican,  etc.,   Co.,   99   Fed.   1003. 

43.  Act  of  Congress,  March  3,  1911, 
§§19-4,  195;  Act  of  Congress,  Aug.  5, 
1909,   §29. 

44.  Act  of  Congress,  March  3,  1911, 
§195,  Act  of  Congress,  Aug.  5,  1909, 
§29. 

"After  the  organization  of  said 
court,  no  appeal  shall  be  taken  or  al- 
lowed from  any  board  of  United  States 
general  appraisers  to  any  other  court, 
and  no  appellate  jurisdiction  shall 
thereafter  be  exercised  or  allowed  by 
any  other  courts  in  cases  decided  by 
said  board  of  United  States  general 
appraisers;  but  all  appeals  allowed  by 
law  from  such  board  of  general  ap- 
praisers shall  be  subject  to  review 
only  in  the  court  of  customs  appeals 
hereby  established,  according  to  the 
provisions  of  this  chapter."  Act  of 
Congress,  Mch.  3,  1911,  §196;  Act  of 
Congress,  Aug.  5,  1909,  §29. 

45.  "Provided,  That  nothing  in  this 
chapter  shall  be  deemed  to  deprive  the 
supreme  court  of  the  United  States  of 
jurisdiction  to  hear  and  determine  all 
customs  cases  which  have  heretofore 
been  certified  to  said  .court  from  the 
United  States  circuit  courts  of  appeal 
on  applications  for  writs  of  certiorari 
or  otherwise,  nor  to  review  by  writ  of 
certiorari  any  customs  case  heretofore 
decided  or  now  pending  and  hereafter 


decided  by  any  circuit  court  of  appeals, 
provided  application  for  said  writ  be 
made  within  six  months  after  August 
fifth,  nineteen  hundred  and  nine."  Act 
of  Congress,  Mch.  3,  1911,  §196;  Act 
of   Congress,  Aug.   5,  1909,   §29. 

46.     Act   of   Congress,   Mch.   3.   1911, 
§194;    Act   of   Congress,   Aug.    5,   1909, 


Act   of   Congress,  Mch.  3,  1911, 
Act    of   Congress,   Aug.   5,   1909, 


§29. 
47, 
§194 
§29. 

48.  Act  of  Congress,  Mch.  3,  1911, 
§194;  Act  of  Congress,  Aug.  5,  1909, 
§29.  For  a  copy  of  the  rules,  see  19 
Treas.  Dec.  527   (T.  D.  30633). 

49.  Act  of  Congress,  Mch.  3,  1911, 
§194;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

The  circuit  court  did  not  have  power 
to  issue  commissions  to  take  testimony 
in  a  foreign  country  in  so-called  "Ap- 
praiser's Appeals."  Bartram  v.  Unit- 
ed States,  106  Fed.  878. 

50.  Act  of  Congress,  Mch.  3,  1911, 
§197;  Act  of  Congress,  Aug.  5,  1909, 
§29.  "Provided,  That  where  orders 
for  the  taking  of  further  testimony  be- 
fore a  referee  have  been  made  in  any 
of  such  cases  the  taking  of  such  testi- 
mony shall  be  completed  before  such 
certification." 

No  fees  are  required  on  such  trans- 
mission. Eule  13,  19  Treas.  Dec.  527 
(T.  D.  30,633). 
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of  the  Board  of  General  Appraisers  as  to  the  construction  of  the  law 
and  the  facts  respecting  the  classification  of  such  merchandise  and  the 
rate  of  duty  imposed  thereon  under  such  classification."^^ 

The  statute  in  terms  adds  to  the  former  law  a  right  of  appeal  when 
the  party  is  dissatisfied  "with  any  other  appealable  decision  of  said 
board,  "^-  and  further  recites  that  the  court  shall  have  exclusive  ap- 
pellate jurisdiction  to  review  "final  decisions  by  a  board  of  general 
appraisers  in  all  cases  as  to  the  construction  of  the  law  and  the  facts 
respecting  the  classification  of  merchandise,  and  the  rate  of  duty 
imposed  thereon  under  such  classification  and  the  fees  and  charges 


51.  Act  of  Congress,  Meh.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29,  See  also,  Eule  4,  19  Treas.  Dec. 
527   (T.   D.  30,633). 

Under  Act  of  Congress,  June  10, 
1890  (the  language  of  which  is  simi- 
lar), the  broad  general  rule  was  laid 
down  in  United  States  V.  Klingenburg, 
153  U.  S.  93,  14  Sup.  St.  790,  38  L.  ed. 
647,  that  the  right  of  review  of  the 
circuit  court  was  co-extensive  with  the 
right  to  appeal  to  the  board  of  ap- 
praisers from  the  decision  of  the  col- 
lector, except  as  to  the  question  of 
dutiable  value. 

52.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

Rules  Under  Former  Statute. — Ques- 
tion as  to  whether  the  article  has,  in 
fact,  been  imported  is  not  appealable. 
DeLima  v.  Bidwell,  182  U.  S.  1,  21 
Sup.  Ct.  743,  45  L.  ed.  1041;  In  re 
Fassett,  142  U.  S.  479,  12  Sup.  Ct.  295, 
35  L.  ed.  1087. 

Decision  as  to  dutiable  value  is  not 
appealable.  United  States  v.  Passa- 
vant,  169  U.  S.  16,  18  Sup.  Ct.  219,  42 
L.  ed.  644;  United  States  V.  Klingen- 
berg,  153  U.  S.  93,  14  Sup.  Ct.  790,  38 
L.  ed.  647;  Passavant  v.  United  States, 
148  U.  S.  214,  13  Sup.  Ct.  572,  38  L. 
ed.  426.  This  rule  is  not  changed  by 
the  fact  that  the  complaint  is  as  to  the 
appraiser's  method  of  ascertaining  the 
value.  The  mere  fact  that  he  did  not 
follow  the  treasury  department  rules 
would  not  make  the  matter  appealable 
as  being  a  question  of  law.  Mayer, 
E'beling  &  Co.  v.  United  States,  140  Fed. 
334.  But  if  the  appraiser  or  collector 
proceeded  upon  a  wrong  principle  of  law 
or  has  transcended  his  powers,  an  ap- 
peal lies.  United  States  v.  Passavant, 
169  U.  S.  16,  18  Sup.  Ct.  219,  42  L. 
ed.  644;  Muser  V.  Magone,  155.  U.  S. 
240,  15  Sup.  Ct.  77,  39  L.  ed.  135; 
Robertson    v.   Frank   Bros.    Co.,   132   U. 
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S.    17,    10    Sup.    Ct.    5,   33    L.    ed.    236; 
United  States  v.  Beebe,  117  Fed.  670. 

Questions  of  weight  are  not  appeal- 
able.   Foster  v.  Vocke,  60  Fed.  745. 

Questions  of  sufficiency  of  the  protest 
are  appealable.  United  States  v. 
Brown,  Durrell  &  Co.,  127  Fed.  793, 
62  C.  C.  A.  473.  See  also,  United 
States  V.  Salambier,  170  U.  S.  621,  18 
Sup.   Ct.   771,  42  L.   ed.   1167. 

The  right  of  review  by  the  circuit 
court  is  not  limited  and  confined  to  the 
two  subjects  of  classification  and  the 
rate  of  duty.  If  the  collector,  under 
an  improper  construction  of  the  law 
imposes  an  excessive  amount  of  duties 
the  importer  may  appeal  from  the  de 
cision  of  the  board  sustaining  the  col 
lector.  United  States  v.  Klingenberg, 
153  U.  S.  93,  14  Sup.  Ct.  790,  38  L 
ed.   647. 

Waiver  of  Right  Under  Former  Stat- 
ute.—  Where  the  importer  dismisses 
his  appeal,  the  government  cannot  have 
a  reversal  as  to  part  of  the  board's 
order,  it  having  failed  to  take  an  ap- 
peal. United  States  v.  Lies,  170  U. 
S.  628,  18  Sup.  Ct.  780,  42  L.  ed.  1170. 

A  default  before  the  board  was  held 
waived  by  the  government  after  par- 
tial hearing  of  appeal.  In  re  F.  W. 
Myers    &    Co.,    123    Fed.    952. 

Where  importers  only  give  evidence 
before  the  board  as  to  part  of  the 
matters  mentioned  in  the  protest,  they 
will  be  deemed  to  have  waived  their 
rights  as  to  other  matters  and  can- 
not for  the  first  time,  on  the  appeal,  be 
heard  in  reference  thereto.  J.  S.  Plum- 
mer  v.  United  States,  166  Fed.  730,  92 
C.  C.  A.  420. 

Where  importer  claimed  under  alter- 
native sections  of  the  statute  and  pre- 
vailed as  to  one  only,  he  is  not  bound 
to  abandon  the  other  ground  on  his 
appeal.  Koechl  v.  United  States,  91 
Fed.   110,   33   C.   C.   A.   363. 
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connected  therewith,  and  all  appealable  questions  as  to  the  jurisdiction 
of  said  board  and  all  appealable  questions  as  to  the  laws  and  regula- 
tions governing  the  collection  of  the  customs  revenues.  "^^ 

The  court  of  customs  appeals  has  power  to  review  questions  of  fact.^* 

D.  Place  of  Holding  Court.  —  The  court  of  customs  appeals  holds 
its  sessions  in  the  several  districts  at  such  places  as  the  court  designates 
from  time  to  time.^^ 

E.  Time  for  PIolding  Court.  —  The  court  is  always  open  for  the 
transaction  of  business,^"  and  convenes  each  day  during  its  sessions  at 
10 :30  A.  M." 

Monday  is  motion  day  and  motions  must  be  presented  at  the  opening 
of  court  on  that  day.^* 

F.  Quorum.  —  Any  three  members  of  the  court  constitute  a 
quorum,^^ 

G.  Appearance  by  Attorney.  —  The  court  has  by  rule  decreed 
that  parties  may  be  represented  before  it  by  attorney,""  and  any  at- 
torney entitled  to  appear  in  the  United  States  courts  or  in  the  court 
of  last  resort  of  any  state  or  territory,  may  be  admitted  on  recommenda- 
tion or  motion,"  and  after  taking,  subscribing  and  filing  an  oath  of 
ofaee.«2 

H.  Form  of  Process.*'^  —  The  court  under  its  power  to  prescribe 
the  form  of  its  processes,"*  has  prescribed  that  they  shall  follow  the 


53.  Act  of  Congress,  Mch.  3,  1911, 
§195;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

54.  United  States  v.  Eeibe  (No.  35), 
19  Treas.  Dec.  783   (T.  D.  30,776). 

The  circuit  court  had  this  power  un- 
der the  former  act.  United  States  v. 
W.    N.   Proctor   Co.,    145   Fed.    126,    76 

C.  C.  A.  96. 

55.  Act  of  Congress,  Mch.  3,  1911, 
§189;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

Under  the  former  practice  the  cir- 
cuit court  for  the  district  in  which  the 
port  where  entry  was  made  and  not 
that  of  the  district  where  the  board 
of  appraisers  met  had  jurisdiction.  In 
re  Wyman,  45  Fed.  469. 

The  office  of  the  clerk  is  at  Wash- 
ington, D.  C.  Act.  Mch.  3,  1911,  §191; 
Act  of  Congress,  Aug.  5,  1909,   §29. 

56.  Act  of  Congress,  Mch.  3,  1911, 
§189;  Act  of  Congress,  Aug.  5,  1909, 
§29.     Eule  10,  19  Treas.  Dec.  527    (T. 

D.  30,633). 

57.  Rule  9,  19  Treas.  Dec.  527  (T. 
D.    30,633). 

58.  Eule  9,  19  Treas.  Dec.  527  (T. 
D.   30,633). 

59.  Act   of   Congress,   Mch.   3,  1911, 


§188;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

60.  Eule  2,  19  Treas.  Dec.  527  (T. 
D.    30,633). 

61.  "Upon  filing  a  recommendation 
of  any  justice  of  the  supreme  court  of 
the  United  States,  United  States  cir- 
cuit or  district  judge,  or  a  judge  of 
the  court  of  last  resort  of  the  state  or 
territory  in  which  said  attorney  maj' 
reside  at  the  time  of  his  application 
for  admission  to  this  court,  or  upon 
motion  by  an  attorney  of  this  court." 
Eule  2,  19  Treas.  Dec.  527  (T.  D.  30,- 
633). 

The  clerk  cannot  act  as  attorney. 
Eule  1,  19  Treas.  Dec.  527  (T.  D.  30,- 
633). 

62.  "I ,    do    solemnly    swear 

(or  aflSrm),  that  I  will  demean  myself, 
as  an  attorney  and  counselor  of  this 
court,  uprightly  and  according  to  law, 
and  that  I  will  support  the  Constitu* 
tion  of  the  United  States."  Eule  2, 
19  Treas.  Dec.   527   (T.  D.  30,633). 

The  fee  for  admission  is  one  dollar. 
Eule  13,  19  Treas.  Dec.  627  (T.  D.  30,- 
633). 

63.  See  infra,  II,  M. 

64.  Act   of   Congress,   Mch.   3,   1911, 
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form  and  style  in  use  in  the  United  States  supreme  court.^^ 

I.  Form  of  Writs.  —  Under  its  authority  to  prescribe  the  form 
of  its  writs,««  the  court  has  ordained  that  all  writs  shall  be  in  the 
name  of  the  presiding  judge,  shall  be  signed  by  the  clerk,  and  shall 
have  the  seal  attached.*'^ 

J.  Time  for  Appeal.  —  The  time  for  appeal  is  limited  to  sixty 
day's,  with  an  additional  thirty  days  for  cases  arising  in  Alaska  or  the 
insular  possessions.'^^  n  ^i     ^ 

K.  Parties  to  Appeal.  —  By  ruling  of  the  secretary  ot  the  treas- 
ury appeals  on  behalf  of  the  government  must  be  made  in  the  name 
of  the  secretary,*'^  but  the  statute  by  its  terms  gives  the  "collector"  the 

right  of  appeal.''"  ^        •  i,- 

L.  "Statement''  or  Assignment  of  Errors,  —  A  party  wisnmg 
to  apply  for  a  review  must  file  in  the  office  of  the  clerk  of  the  court  of 
customs  appeal  "a  concise  statement  of  errors  of  law  and  fact,  com- 
plained of,"'^  and  must  serve  a  copy  thereof  "on  the  collector,  or  on 


§194;    Act    of    Congress,   Aug.    5,    1909, 
§29. 

65.  Eule  3,  19  Treas.  Dec.  527  (T. 
D.  30,633). 

66.  Act  of  Congress,  Mch.  3,  1911, 
§194;  Act  of  Congress,  Aug.  5,  1909, 
829. 

^67.     Eule  3,  19  Treas.  Dec.  527    (T. 
J>.  30,633). 

Rule  10,  19  Treas.  Dee.  527  (T.  D, 
30,633),  permits  attestation  by  the 
clerk  or  his  assistant  and  in  the  name 
of  the  next  judge  in  order  of  prece- 
dence, if  the  ofifice  of  presiding  judge 
be  vacant. 

68.  "Within  sixty  days  next  after 
the  entry  of  such  decree  or  judgment, 
and  not  afterwards.  .  .  .  Provided, 
That  in  Alaska  and  the  insular  and 
other  outside  possessions  of  the  United 
States,  ninety  days  shall  be  allowed  for 
making  such  application."  Act  of 
Congress,  Mch.  3,  1911,  §198;  Act  of 
Congress,  Aug.  5,  1909,  §29.  See  Eule 
4,  19  Treas.  Dec.  527  (T.  D.  30,633). 
Taking  appeal  within  statutory  time 
was  jurisdictional  under  the  former 
statute.  A  delay  of  one  day  was  held 
fatal,  the  time  being  "30  days"  and 
not  "one  month."  Carriere  &  Son  v. 
United  States,  163  Fed.   1009. 

This  applies  to  cases  decided  before 
the  date  of  organization  of  the  court 
as  well  as  to  cases  thereafter  decided. 
But  the  status  of  cases  in  which  the 
limitation  of  thirty  days,  under  the 
former  statute,  had  expired  was  not 
involved.  United  States  v.  Marsch- 
ing,  19  Treas.  Dec.  772  (T.  D.  30,771). 
The    statute    also    contains    a   saving 
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clause  giving  one  year's  time  in  which 
to   appeal   cases  submitted  and  not   de- 
cided, or  decided  and  not   appealed,  in 
the   circuit   and    district   courts    of   the 
United  States  or  the  territorial  courts. 
"Provided,    further,   That    all    customs 
cases   decided   by   a   circuit   or   district 
court   of  the  United  States  or  a  court 
of  a  territory  of  the  United  States  prior 
to  said  date  above  mentioned   (August 
5,   1909)   and  which  have  not  been   re- 
moved  from   said   courts  by   appeal   or 
writ  of  error,  and  all  such  cases  there- 
tofore   submitted    for    decision    in    said 
courts  and  remaining  undecided  may  be 
reviewed  on  appeal  at  the  instance   of 
either    party     by    the-    United     States 
court  of  customs  appeals,  provided  such 
appeal  be  taken  within  one  year  from 
the    date    of    the    entry    of    the    order, 
judgment    or    decree    sought    to    be    re- 
viewed."     Act    of    Congress,    Mch.    3, 
1911,  §196.     See  also.  Act  of  Congress, 
Aug.  5,  1909,  §29. 

69.  19  Treas.  Dec.  651  (T.  D.  30,701). 

70.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

Under  a  statute  having  an  exactly 
similar  clause,  it  was  held  the  collector 
might  appeal  without  asking  permission 
of  the  secretary.  In  re  Wise,  Collector, 
73  Fed.  183.  But  see  United  States  v. 
Hopewell,  51  Fed.  798,  2  C.  C.  A.  510. 

71.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29;  Eule  5,  19  Treas.  Dec.  527  (T.  D. 
30.633). 

Waiver  of  right  by  failure  to  appeal 
(under    former     statute),     see     United 
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the  importer,  owner,  consignee,  or  agent,  as  the  case  may  be."" 

The  rules  as  to  the  sufficiency  of  the  assignments  of  error  are 
practically  the  same  in  substance  as  on  appeal  from  an  inferior  to  a 
superior  federal  court/^ 

M.  Mandate.  —  Upon  the  filing  of  the  application  for  review  the 
court  must  immediately  order  the  board  of  general  appraisers  to  trans- 
mit to  said  court  the  record  and  evidence  taken  by  them  together  with 
the  certified  statement  of  the  facts  involved  in  the  case  and  their 
decision  thereon.'^* 

N.  Return  op  "Writs.  —  All  writs  are  made  returnable  fifteen  days 
from  the  date  thereof,  but  the  time  may  be  extended  on  application 
to  the  court  or  to  a  judge  thereof  at  chambers,  and  on  good  cause 
shown.'' '^ 

O.  Records  and  Briefs.  —  "Within  twenty  days  from  the  filing  of 
the  return,  unless  further  time  be  given  by  the  court  or  a  judge,  the 
appellant  must  print  the  record  and  his  brief,'*^  file  fifteen  copies 
thereof,"  and  serve  a  copy  of  each  upon  the  appellee  or  his  counsel.'^ 


States  V.  Lies,  170  U.  S.  628,  18  Sup. 
Ct.    780,   42    L.    ed.    1170. 

72.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29;  Rule  5,  19  Treas.  Dec.  527  (T. 
D.  30,633).  Such  service  may  be 
"either  by  mail  or  by  delivering  the 
same  personally  to  the  party  to  be 
served  or  to  his  attorney,  who  shall 
have  regularly  appeared  before  said 
board  of  general  appraisers  on  or  be- 
fore the  date  of  such  application. 
Such  service,  in  case  of  mailing  shall 
be  by  depositing  in  the  post  office 
a  copy  of  such  statement,  in  a  sealed 
envelope,  plainly  addressed  to  the  party 
or  attorney  to  be  served,  at  his  place 
of  business  or  residence,  with  postage 
thereon  fully  prepaid." 

73.  So  held  under  former  statute  in 
identical  terms  on  appeal  from  the 
board  to  the  circuit  court.  United 
States  V.  Brown,  Durrell  &  Co.,  127  Fed. 
793,  62   C.   C.  A.  473. 

Where  the  objection  is  to  the  suffi- 
ciency of  the  protest,  there  must  be 
specific  reference  thereto.  United 
States  V.  Hempstead,  180  Fed.  956; 
United  States  v.  J.  Lowenthal  &  Co., 
175  Fed.  777,  99   C.  C.  A.  349. 

74.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  pf  Congress,  Aug.  5,  1909, 
§29. 

This  order  is  called  the  "mandate" 
(Rule  3,  19  Treas.  Dec.  527  [T.  D. 
30,633]),  and  directs  the  board  in  terms 
to  transmit  the  proceedings  with  a  cer- 
tified statement  of  the  facts  involved 
and    their    decision    together    with    all 


samples  and  exhibits  used  by  them 
(Rule  6,  19  Treas.  Dec.  527  [T.  D. 
30,633]),  and  issues  "as  of  course"  on 
receipt  of  the  application  for  appeal 
(Rule  10,  19  Treas.  Dec.  527  [T.  D. 
30,633]). 

Under  the  former  practice  the  board 
must  certify  its  decisions  as  to  the 
questions  of  fact  raised  by  the  impor- 
ter's protest.  In  re  Sternbach,  44  Fed. 
413.  See  also,  In  re  Blumstein,  45  Fed. 
236. 

75.  Rule  3,  19  Treas.  Dec.  (T.  D. 
30,633). 

76.  Rule  8,  19  Treas.  Dec.  527  (T. 
D.  30,633).  "All  records  and  briefs 
printed  for  the  use  of  this  court  shall 
be  in  small  pica  type,  twenty-four  pica 
ems  to  the  line,  twenty-five  lines  to  a 
page,  leaded  with  four-to-pica  leads.  The 
record  shall  have  a  suitable  cover  con- 
taining the  title  of  the  court  and  cause, 
and  shall  be  properly  indexed  and  print- 
ed under  the  direction  of  the  clerk  of 
the  court.  The  size  of  the  pages  of 
the  records  and  briefs  shall  be  nine  and 
one-quarter  inches  by  six  and  one-quar- 
ter inches." 

"Amount  sufficient  to  cover  the  cost 
of  printing  the  record  must  be  deposited 
with  the  clerk."  Rule  13,  19  Treas. 
Dec.  527  (T.  D.  30,633). 

Under  the  former  practice  the  rec- 
ord must  contain  all  the  evidence.  In 
re  Van  Blankensteyn,  56  Fed.  474. 

77.  Rule  8,  19  Treas.  Dec.  527  (T. 
D.   30,633). 

78.  "Service  of  briefs  shall  be  in 
the   manner   prescribed   in   rule   5   for 
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The  appellee  must,  within  ten  days  thereafter,  furnish  a  like  number 
of  copies  of  his  brief  and  serve  a  copy  in  like  manner  on  appellant  or 
his  attorney/^ 

P.  Amendments.  —  The  court  may  "in  furtherance  of  justice/' 
permit  amendment  to  processes  or  proceedings.^° 

Q.  Calendar  and  Hearing.  —  All  records  transmitted  to  the  court 
for  determination  are  put  on  the  calendar  by  the  clerk  in  the  order 
in  which  they  are  received." 

Cases  stand  for  hearing  and  submission  in  their  order  as  filed  with- 
out notice,^-  but  the  hearing  may  be  postponed  for  good  cause  shown.®^ 

Oral  arguments  of  counsel  are  limited  to  one  hour  on  a  side,^* 

R.  Decision  or  Order.  —  The  court  may  affirm,  modify,  or  reverse 
the  decision  or  order  of  the  board,  or  may  remand  the  case  with  such 
orders  as  may  to  it  seem  proper,®^  the  concurrence  of  three  members 
being  necessary  to  a  decision.^* 


service  of  the  statement."  Eule  8, 
19  Treas.  Dec.  527  (T.  D.  30,633).  See 
supra,  II,  L. 

79.  Eule  8,  19  Treas.  Dec.  527  (T. 
D.    30,633). 

80.  Eule  11,  19  Treas.  Dec.  527  (T. 
D.   30,633). 

81.  Act  of  Congress,  Mch.  3,  1911, 
§199;  Act  of  Congress,  Aug.  5,  1909, 
§29;  Eule  7,  19  Treas.  Dec,  527  (T.  D. 
30,633). 

The  calendar  must  be  called  and  all 
cases  submitted  at  least  once  in  sixty 
days.  Act  of  Congress,  Mch.  3,  1911, 
§199.  "Provided,  That  such  calendar 
need  not  be  called  during  the  month  of 
July   and   August   of   any  year." 

82.  Eule  7,  19  Treas.  Dee.  527  (T. 
D.    30,633). 

"At  the  next  hearing  day  after  the 
expiration  of  said  thirty  days  (allowed 
for  filing  and  serving  records  and 
briefs)  said  cause  shall  stand  for  hear- 
ing in  its  order  without  further  notice 
unless  otherwise  ordered."  Eule  8,  19 
Treas.  Dee.  527. 

Court  "will  continue  its  sessions 
until  all  cases  on  its  calendar  in  readi- 
ness for  hearing  are  disposed  of." 
Eule  9,  19  Treas.  Dec.  527  (T.  D.  30,- 
633). 

Formerly  it  was  the  practice  to  take 
further  testimony  on  ex  parte  orders 
(Act  of  Congress,  July  10,  1890,_  §15), 
and  the  appeals  became  larcrely  in  the 
nature  of  trials  de  novo.  This  became 
very  unsatisfactory  (see  United  States 
V.  Hempstead  &  Son,  159  Fed.  290), 
and  the  practice  was  forbidden  (Act 
of  Congress,  May  27,  190S).  Pee  also. 
Beer    v.    United    States,    181    Fed.    402. 
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The  present  act  makes  no  provision  re- 
specting such  ex  parte  orders. 

83.  Act  of  Congress,  Mch.  3,  1911, 
§199;  Act  of  Congress,  Aug.  5,  1909, 
§29;  Eule  7,  19  Treas.  Dec.  527  (T.  D. 
30,633). 

84.  Eule  14,  19  Treas.  Dec.  527  (T. 
D.  30,633),  unless  extended  in  the  dis- 
cretion  of   the   court. 

Two  counsel  only  on  a  side  will  be 
heard,  except  by  special  order  of  the 
court.  Eule  14,  19  Treas.  Dec.  527  (T. 
D.    30,633). 

85.  Act  of  Congress,  Mch.  3,  1911, 
§194;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

Under  the  Former  Statute.  —  The 
duty  of  the  circuit  court  was  not  lim- 
ited to  giving  a  mere  certificate,  but 
its  duty  was  "to  hear,  decide  and  ad- 
judge." United  States  v.  Davis,  54 
Fed.  147,  4  C.  C.  A.  251. 

Where  the  importer  concedes  the  po- 
sition of  the  government,  the  proper 
judgment  is  an  affirmance,  not  a  dis- 
missal. United  States  v.  Lies,  170  U. 
S.  628,  18  Sup.  Ct.  780,  42  L.  ed.  1170. 
See   also.  In  re  Crowly,  50  Fed.  465. 

When  the  circuit  court  has  passed 
upon  the  matter  and  rendered  its  de- 
cision, its  jurisdiction  ceases.  Hence, 
it  could  not  direct  the  payment  of  at- 
torneys' fees  to  the  attorneys  of  the 
successful  importer  notwithstanding 
the  importer's  afrreement  to  turn  over 
part  of  the  duties  recovered.  United 
States  V.    Calocera,    183   Fed.    909. 

86.  Act  of  Congress,  Mch.  3,  1911, 
§188;  Act  of  Congress,  Aug.  5,  1909, 
§29. 


CUSTOMS  DUTIES 


351 


In  passing  on  questions  of  fact  the  court  will  not  disturb  the  findings  of 
the  board  unless  such  finding  is  clearly  contrary  to  the  weight  of  the 
evidence.^^ 

Mandate.  —  On  its  final  decision  the  court  issues  a  mandate  to  the 
board  of  general  appraisers  for  such  further  proceedings  as  shall  be 
proper  to  take.^® 

S.  Finality  of  Decision.  —  The  determination  of  the  court  of  cus- 
toms appeals  is  final.^^ 

T.  Costs  and  Fees.  —  Costs  and  fees  are  fixed  and  established  by 
the  court  of  customs  appeals  subject  to  the  approval  of  the  supreme 
court  of  the  United  States,^"  and  must  be  paid  in  advance.^^ 

Where  the  United  States  is  appellant  no  fees  shall  be  required.^- 

III.  ACTION  TO  RECOVER  DRAWBACK.  —  JURISDICTION. 
The  court  of  claims  has  jurisdiction  of  an  action  to  recover  a  draw- 
back,^^  notwithstanding  the  customs  officials  and  the  secretary  of  the 
treasury  have  failed  to  take  action  thereon.^* 


87.  United  States  r.  Eeibe  (Xo.  35), 
19  Treas.  Dec.  783  (T.  D.  30,776),  quot- 
ing with  approval  as  a  "fair  and  cor- 
rect statement  of  the  rule  which  should 
govern  us. ' '  In  In  re  Van  Blankensteyn, 
56  Fed.  474,  where  the  court  savs:  "The 
circuit  court  should  not  undertake  to 
disturb  the  findings  of  the  board  upon 
doubtful  questions  of  fact,  and  espe- 
cially as  to  questions  of  fact  which 
turn  upon  the  intelligence  and  credibil- 
ity of  witnesses  who  have  been  pro- 
duced before  the  board.  But  when  the 
finding  of  fact  is  wholly  without  evi- 
dence, to  support  it,  or  when  it  is  clear- 
ly contrary  to  the  weight  of  evi- 
dence, it  is  the  duty  of  the  circuit  court 
to  disregard  it."  See  also,  In  re  "Wise, 
73  Fed.  183;  In  re  Bincr,  66  Fed.  727; 
In  re  White,  53  Fed.   787. 

Presumption  is  in  favor  of  regularity 
before  the  board.  Schoellkopf,  Hart- 
ford &  Maclagan  V.  United  States,  147 
Fed.  855. 

88.  Eule  12,  19  Treas.  Dec.  527  (T. 
D.  30,633). 

89.  Act  of  Congress,  Mch.  3,  1911, 
§198;  Act  of  Congress,  Aug.  5,  1909, 
§29. 

Under  the  former  practice  the  case 
could  be  carried  up  to  the  circuit  court 
of  appeals  whose  decision  was  final. 
Anglo-California  Bank  v.  United  States, 
175  U.  S.  37,  20  Sup.  Ct.  19,  44  L. 
ed.  64;  United  States  r.  Hopewell,  51 
Fed.  798,  2  C.  C.  A.  510;  Louisville 
Public  Warehouse  Co.  v.  Collector  of 
Customs,  49  Fed.  561,  1  C.  C.  A.  371. 

The  statute  expressly  provides  for 
an  appeal,  and  the  circuit  court  of  ap- 
peals cannot  review  the  action  of  the 


board  upon  a  writ  of  error.  United 
States  V.  Diamond  Match  Co.,  115  Fed. 
288,   53    C.    C.   A.   90. 

Constitutional  Questions.  —  The  sec- 
retary of  the  treasury  in  prescribing 
regulations  and  thus  giving  practical 
construction  to  statutes  cannot  be  said 
to  be  exercising  legislative  power  con- 
fided solely  to  congress;  hence,  no  con- 
stitutional question  arises  entitling  the 
parties  to  an  appeal  to  the  supreme 
court.  American  Sugar  Eef.  Co.  v. 
United  States,  211  U.  S.  155,  29  Sup. 
Ct.   89,  53   L.   ed.   129. 

90.  But  must  not  exceed  those 
charged  in  the  supreme  court.  Act  of 
Congress,  Mch.  3,  1911,  §191;  Act  of 
Congress,  Aug.  5,  1909,  §29;  Eule  13, 
19  Treas.  Dec.  527   (T.  D.  30,633). 

91.  Eule  13,  19  Treas.  Dec.  527  (T. 
D.  30,633). 

92.  Eule  13,  19  Treas.  Dee.  527  (T. 
D.    30,633). 

There  was  some  conflict  under  the 
former  statute  as  to  whether  costs 
could  be  awarded  against  the  govern- 
ment and  in  favor  of  the  importer 
where  his  appeal  was  successful.  Unit- 
ed States  V.  Davis,  54  Fed.  147,  4  C. 
C.  A.  251;   7)1  re  Chase,  50  Fed.  695. 

93.  Durant  V.  United  States,  28  Ct. 
CI.  356. 

94.  The  importer  was  entitled  under 
the  statute  to  a  certain  drawback  but 
the  government  contended  that  it  was 
first  necessary  a  certain  "drawback 
certificate"  issue.  The  court  of  claims 
dismissed  for  want  of  jurisdiction, 
seeming  to  think  it  could  not  do  any- 
thing  till   the    customs    officials    acted. 

Vol.  VI 


352 


CUSTOMS  DUTIES 


IV.    RECOVERY    BACK    OF   DUTIES    OR    PENALTIES.  —  A. 

Proceeding  Against  Government  in  Court  op  Claims.  —  1.  Right 
of  Action,  —  The  importer  may  proceed  in  the  court  of  claims  to  re- 
cover duties  illegally  exacted,^^  or  to  recover  a  fine  for  smuggling  where 
the  goods  were  not  subject  to  duty.'"^ 

2.  Jurisdiction.  —  The  circuit  court  sitting  as  such  court  of  claims 
has  jurisdiction  as  the  case  arises  under  the  revenue  laws.**^ 

3.  Notice  or  Protest.  —  The  statutory  notice  or  protest  prescribed 
by  the  customs  acts  need  not  be  given.^^ 

B.  Actions  Against  Collector.^^  —  1.  Form  of  Remedy.  —  As- 
sumpsit is  the  proper  remedy  where  a  collector  under  color  of  the 
revenue  laws  has  collected  duties  illegally/  but  where  the  only  ques- 
tion is  as  to  rate  and  amount  of  duty,  the  remedy  given  by  the  customs 
administrative  act  is  exclusive.^ 


The  supreme  court  says:  "The  offi- 
cers of  customs  including  the  secretary" 
are  not  "a  special  tribunal.  .  .  . 
Their  function  is  purely  ministerial." 
Campbell  v.  United  States,  107  U.  S. 
407,  2  Sup.  Ct.  759,  27  L.  ed.  592. 

95.  That  he  also  has  a  remedy 
against  the  collector  in  assumpsit  does 
not  take  away  his  right.  Dooley  v. 
United  States,  182  U.  S.  222,  21  Sup. 
Ct.  762,  45  L.  ed.  1074. 

96.  Basso  v.  United  States,  40  Ct. 
CI.   202. 

97.  booley  v.  United  States,  182  U. 
S.  222,  21  Sup.  Ct.  762,  45  L.  ed.  1074, 
distinguishing  Nichols  v.  United  States, 
7  Wall.  (U.  S.)  122,  19  L.  ed.  125, 
on  the  ground  that  the  Act,  February  26, 
1845,  5  St.  727,  ch.  22,  in  force  at  the 
time  that  decision  was  rendered  gave 
a  special  right  of  action  directly 
against  the  collector  which  special  rem- 
edy is  no  longer  available.  See  also, 
De  Lima  v.  Bidwell,  182  U.  S.  1,  21 
Sup.  Ct.  743,  45  L.  ed.  1041. 

It  is  not  within  the  exception  of  the 
statute  limiting  its  jurisdiction  to  ac- 
tions for  damages  "not  sounding  in 
tort."  Dooley  v.  United  States,  182 
U.  S.  222,  21  Sup.  Ct.  762,  45  L.  ed. 
1074;  Warner,  Barnes  &  Co.  v.  United 
States,  40  Ct.  CI.  1. 

98.  The  question  was  as  to  .whether 
the  goods  were  imported  at  all.  The 
petition  showed  a  sufficient  excuse  for 
not  lodging  a  formal  protest  to  es- 
tablish involuntary  payment.  Heinszen 
V.  United  States,  42  Ct.  CI.  58. 

99.  See  the  title  "Assumpsit." 

1.  The  importer  is  not  bound  to  re- 
fuse to  enter  the  goods,  permit  them 
to   be   seized    and   bring    an    action    of 
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replevin.  Assuming  that  replevin 
would  lie  the  importer  may  waive  the 
tort  and  proceed  in  assumpsit.  De 
Lima  v.  Bidwell,  182  U.  S.  1,  21  Sup. 
Ct.  743,  45  L.  ed.  1041. 

For  right  to  bring  replevin,  see  the 
title   "Replevin." 

At  common  law  and  under  the  former 
statutes  indebitatus  assumpsit  was  the 
proper  remedy  against  the  collector. 
Saltonstall  v.  Birtwell,  164  U,  S.  54, 
17  Sup.  Ct.  19,  41  L.  ed.  348.  See  also, 
State  Tonnage  Tax  Cases,  12  Wall.  (U. 
S.)   204,  20  L.  ed.  370. 

Not  Injunction.  —  Andreae  v.  Eed- 
field,  f3  U.  S.  225,  25  L.  ed.  158. 

Notice  or  Protest.  —  Some  notice  or 
prof  st  must  be  filed  with  the  collector 
to  show  the  payment  -is  not  voluntary. 
See  Elliott  v.  Swartwout,  10  Pet.  (U. 
S.)  137,  9  L.  ed.  373;  Dewell  v.  Mix, 
116  Fed.  664. 

As  to  sufficiency  of  such  notice  to 
base  right  of  appeal,  see  supra,  I,  B 
and  C. 

2.  Dooley  v.  United  States,  182  U.  S. 
222,  21  Sup.  Ct.  762,  45  L.  ed.  1074;  De 
Lima  v.  Bidwell,  182  U.  S.  1,  21  Sup. 
Ct.  743,  45  L.  ed.  1041;  Schoenfeld  v. 
Hendricks,  152  U.  S.  691,  14  Sup.  Ct. 
754,  38  L.  ed.  601.  See  Act  of  Con- 
gress, July  10,  1890,  §24,  as  amended 
by  Act  of  Congress,  Aug.  5,  1909. 

For  history  of  right  of  action  against 
collector  as  affected  by  the  statutes,  see 
Saltonstall  v.  Birtwell,  164  U.  S.  54,  17 
Sup.  Ct.  19,  41  L.  ed.  348;  Barney  v. 
Watson,  92  U.  S.  449,  23  L.  ed.  730. 

Injunction  To  Restrain  Collector.  — 
Since  the  payment  of  a  refund  is  one 
of  the  functions  of  the  treasury  depart- 
ment  and  the  collector  of  the  port  is 
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2.  Jurisdiction.  —  Such  action  is  properly  brought  in  the  circuit 
court  regardless  of  the  amount  involved.^ 

V.  SEIZURES,  SUMMARY  PROCEDURE,  AND  ACTIONS  ON 
BONDS.*  —  A.  Custody  of  Property  Seized.  —  All  property  seized 
remains  in  the  custody  of  the  collector  or  other  principal  officer  of  the 
district  where  the  seizure  is  made,^  until  "adjudication  by  the  proper 
tribunal  or  other  disposition  by  law."^ 

B.  Summary  Proceeding  for  Relief  of  Claimant.  —  The  statute 
provides  a  summary  remedy  for  relief  on  petition  of  a  person  claiming 
to  be  interested  in  property  seized.^     The  facts  appearing  on  the  hear- 


not  the  proper  person  to  make  such  pay- 
ment, injunction  will  not  lie  by  the 
consignor  against  the  collector  to  re- 
strain payment  to  the  consignee. 
Joannidis  v.  Loeb,  191  Fed.  93. 

Procedure  Under  the  Former  Statu- 
tory Remedy.  —  Time  of  bringing  ac- 
tion being  specified  the  statute  of  lim- 
itations of  the  state  wherein  the  right 
of  action  arose  does  not  apply.  Arn- 
son  V.  Murphv,  109  U.  S.  238,  3  Sup. 
Ct.  184,  27  L.'ed.  920.  See  also.  Beard 
V.  Porter,  124  U.  S.  437,  8  Sup.  Ct. 
556,  31  L.  ed.  492. 

A  proceeding  against  the  collector  un- 
der the  old  procedure  could  not  be 
maintained  pending  the  decision  of  the 
proceeding  in  rem  for  a  forfeiture.  "It 
would  be  a  good  plea  in  abatement  as 
was  decided  by  this  court  more  than 
half  a  century  ago."  Averill  v.  Smith, 
17  Wall.  (U.  S.)  82,  21  L.  ed.  613. 
See  Gelston  v.  Hovt,  3  Wheat.  (U. 
S.)  246,  4  L.  ed.  381;  Slocum  v.  May- 
berry,  2  Wheat.  (U.  S.)  1,  4  L.  ed. 
169.  See  also,  McGuire  v.  Winslow,  26 
Fed.  304. 

Burden  of  proof  is  on  the  importer. 
Arthur  v.  Unkart,  96  U.  S.  118,  24  L. 
ed.   768. 

Sufficiency  of  pleadings,  see  Beard 
V.  Porter,  124  U.  S.  437,  8  Sup.  Ct. 
556,  31  L.  ed.  492. 

On  recovery  execution  could  issue 
unless  the  court  certified  that  the  col- 
lector had  probable  cause  or  acted  un- 
der official  directions.  Andreae  v.  Eed- 
field,   98  U.   S.   225,   25   L.   ed.   158. 

3.  United  States  Eev.  St.,  §629, 
subd.  4,  giving  the  circuit  courts  juris- 
diction of  suits  "arising  under  any  act 
providing  for  a  revenue  from  imports," 
irrespective  of  the  amount  involved, 
must  "be  construed  in  connection  with 
§643  which  provides  for  the  removal 
from  state  courts  to  circuit  courts  of 
the  United  States  of  suits  against  rev- 


enue officers  'on  account  of  any  act 
done  under  color  of  his  office,  or  of 
any  such  (revenue)  law  or  on  account 
of  any  right,  title  or  authority  claimed 
by  such  officer  or  other  person  under 
such  Ia\^. '  "  Downes  f.  Bidwell,  182 
U.  S.  244,  21  Sup.  Ct.  770,  45  L.  ed. 
1088. 

4.  See  the  titles  "Search  War- 
rants;" "Warrant  of  Attorney." 

Obstructing  seizures,  hindering  offi- 
cers in  discharge  of  their  duty  and  re- 
fusing to  aid  them,  see  the  title  "Ob- 
structing Justice." 

5.  Rev.   St.,   §3086. 

"The  property  is  held  in  custody  of 
the  collector  as  keeper."  The  G.  G. 
King,  16  Fed.  921. 

Liability  for  Loss.  —  See  Schmalz  v. 
United  States,  4  Ct.  CI.  142;  5  Ct.  CI. 
294. 

6.  Rev.  St.,   §3086. 

"The  final  judgment  of  the  court, 
deciding  upon  the  disposition  of  the 
property,  determines  the  collector's  cus- 
tody of  it,  and  if  a  disposition  extends 
bej^ond  simple  custody,  it  must  be  the 
marshal  who  must  carry  it  into  effect." 
The  G.  G.  King,  16  Fed.  921.  See  also. 
Ex  parte  Hoyt,  13  Pet.  (U.  S.)  279,  10 
L.  ed.  161. 

7.  The  property  must  be  of  more 
than  one  thousand  dollars  value.  The 
judge  "shall  if  the  case  in  his  judg- 
ment requires,  proceed  to  inquire,  in  a 
summary  manner,  into  the  circum- 
stances of  the  case,  at  such  reasonable 
time  as  may  be  fixed  by  him."  Notice 
is  given  to  the  district  attorney  and  col- 
lector (Act  of  Congress,  June  22, 
1874,  §17  (1'^  St.  at  L.  189). 

The  hearing  may  be  referred  by  the 
judge  to  a  United  States  commissioner. 
Act  of  Congress,  June  22,  1874,  §18  (18 
St.    at    L.    186). 

Not  applicable  to  a  tonnage  tax  case, 
though  the  same  grew  out  of  the  col- 
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ing  together  with  the  petition  are  transmitted  to  the  secretary  who 
has  power  to  order  proceedings  for  forfeiture  to  be  discontinued  or 
forfeiture  to  be  remitted.^ 

C.  Summary  Procedure  Where  Goods  Are  of  Less  Than  Five 
Hundred  Dollars  Value.  —  Where  goods  seized  are  of  less  than  five 
hundred  dollars  value,  the  statute  provides  for  a  published  notice  to 
claimants  to  come  in  and  assert  their  claims.**  Such  claimants  by  giv- 
ing bond  to  pay  the  costs  and  expenses  of  the  proceedings  in  case  of 
condemnation  may  have  the  matter  tried  in  the  ordinary  mode  pre- 
scribed by  law/°  but  if  no  such  claim  is  filed  or  bond  given,  the  goods 
are  sold  at  public  auction  after  further  published  notice,^^  the  time 
of  such  notice  being  reduced  if  the  goods  are  of  a  perishable  nature  and 
this  is  certified  by  the  appraisers.^^  And  within  three  months  there- 
after any  person  claiming  to  be  interested  may  apply  to  the  secretary 
of  the  treasury  for  a  remission  of  the  forfeiture  and  restoration  of  the 
proceeds.^^ 

Proceedings  under  these  provisions  are  in  the  nature  of  a  proceeding 
in  rem.^'^ 

D.  Summary  Sale  of  Goods  Remaining  in  Warehouse.  —  The 
statutes  provide  for  a  summary  sale  of  goods  deposited  in  the  public 
or  bonded  warehouse  which  are  not  withdrawn  within  three  years,  or 


lection  of  duty  at  a  wrong  port.     In  re 
Laidlaw,  42  Fed.  401. 

8.  Act  of  Congress,  June  22,  1874, 
§18  (18  St.  at  L.  186). 

This  procedure  is  proper  where  it  is 
desired  to  obtain  a  remission  of  addi- 
tional duties  for  undervaluation.  20 
Op.  Att.-Geu.   660. 

9.  The  notice  is  to  be  published 
once  a  week  for  three  successive  weeks, 
and  describes  the  articles,  tells  the 
time,  cause  and  place  of  seizure  and 
requires  the  filing  of  a  claim  within 
twenty  days.      Eev.   St.,    §§3075,   3076. 

The  appraisement  should  be  under 
Act  of  Congress,  July  10,  1890,  §13 
(Act  of  Congress,  Aug.  5,  1909,  §28). 
See  23  Op.  Att.-Gen.  377. 

10.  Eev.  St.,  §3076. 

In  Cotzhausen  v.  Nazro,  107  IT.  S.  215, 
2  Sup.  Ct.  503,  27  L.  ed.  540,  the  court 
suggests  a  claimant  might  proceed 
under  the  statute  if  "impatient  of  the 
delay"  of  the  customs  officials  to  insti- 
tute regular  proceedings  after  a  seizure. 

If  the  provision  of  the  statute  is  fol- 
lowed the  summary  proceeding  is 
stopped.  If  the  importer  does  not 
choose  to  follow  this  section  he  is  left 
to  his  remedy  to  seek  redress  at  the 
hands  of  the  secretary  of  the  treasury. 
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Connay  v.    Stannard,   17   Wall.    (U.   S.) 
398,  21  L.  ed.  649.     See  infra. 

11.  The  notice  is  published  in  like 
manner  as  the  notice  of  seizure  and 
must  give  "not  less  than  fifteen  days' 
notice   of   sale."     Eev.   St.,    §3077. 

Such  sale  is  equivalent  to  a  sale  un- 
der a  judicial  decree  of  condemnation. 
McGuire   V.    Winslow,    26    Fed.   304. 

12.  Such  notice  s-hall  be  for  such 
length  of  time  as  the  collector  may 
think  reasonable,  "but  not  less  than 
one  week."     Eev.  St.,  §3080. 

The  effect  of  §3080  is  to  combine  the 
notices  of  seizure  and  sale.  Claimants 
are  not  entitled  to  twenty  days'  no- 
tice of  seizure  and  fifteen  days'  no- 
tice of  sale.  The  words  "as  herein- 
before provided"  refer  merely  to  the 
method  of  making  the  claim.  Any  other 
construction  would  make  this  section  in- 
operative. Connay  v.  Stannard,  17 
Wall.  (U.  S.)  398,  21  L.  ed.  649. 

13.  Eev.  St.,  §3078. 

If  no  such  application  be  made  the 
secretary  causes  the  proceeds  to  be  dis- 
tributed as  on  condemnation  and  sale 
in  pursuance  of  a  decree  of  court.  Eev. 
St.,  §3079. 

14.  After  a  final  determination 
therein  trover  could  not  be  brought 
against  the  customs  official.  McGuire 
tj.  Winslow,  26  Fed.  304. 
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on  ■which  duties  are  not  paid  within  one  year  after  such  are  deposited.^^ 
E.     Actions  on  Bonds.^^  —  In  a  complaint  in  an  action  on  a  bond 
to  secure  duties  it  is  not  sufficient  to  annex  the  bond  and  allege  gen- 
erally that  the  terms  and  conditions  have  not  been  complied  with." 

VI.  ACTION  TO  ENFORCE  FORFEITURE.^^  —  A.  Nature  of 
Proceeding.  —  The  proceeding  to  enforce  a  forfeiture  is  a  civil 
cause,"  though  to  a  certain  extent  it  is  criminal  in  its  nature.-"  x\nd 
although  it  has  the  ordinary  characteristics  of  a  proceeding  in  rem,-^ 
it  is  also  directed  against  the  person. -^ 

B.  Necessity  for  Prior  Crimin.ax,  Prosecution.  —  It  is  not  neces- 
sary to  prosecute  criminal  proceedings  first. -^ 


15.  Such  goods  "shall  be  regarded 
as  abandoned  to  the  government."  Kev. 
St.,    §2971.      See    also,    §§2972-2975. 

Sale  of  goods  in  public  warehouse  be- 
cause of  depreciation  in  value.  See 
Eev.  St.,  §2976. 

"Abandonment"  does  not  mean 
abandonment  of  title  by  the  importer, 
but  means  "vesting  absolute  authority 
and  power  in  the  government  .  .  . 
to  sell  and  dispose  of  the  same  for  the 
purpose  of  collecting  duties,  charges 
and  expenses."  Anglo-California  Bank 
V.  Secretary  of  Treasury,  76  Fed.  742, 
22  C.  C.  A.  527.  See  also,  Busbaum  f. 
United  States,  80  Fed.  885,  26  C.  C. 
A.   216. 

The  time  has  been  construed  to  in- 
clude the  time  the  goods  were  on  ship- 
board. Hartranft  v.  Oliver,  125  U.  S. 
525,  8  Sup.   Ct.  958,  31  L.  ed.  813. 

16.  Bail  pending  trial,  see  the  title 
"Eecognizances. " 

17.  There  must  be  "allegations  that 
there  were  duties  on  the  goods,  what 
they  were  and  to  what  amount  they 
remain  unpaid."  United  States  r. 
Buys,  112  Fed.  875.  The  court  bases  its 
decision  on  Eev.  St..  §961,  and  cites 
United  States  r.  Curtajar,  67  Fed.  530, 
14  C.  C.  A.  515;  United  States  r.  De 
Visser,  10  Fed.  642.  But  see  United 
States  V.  Dieckerhoff,  202  U.  S.  302, 
26  Sup.  Ct.  604,  50  L.  ed.  1041,  where 
it  is  held  that  notwithstanding  that 
section  the  obligation  of  a  customs 
bond  is  absolute  and  in  the  nature  of 
a  penalty  rather  than  a  question  of 
damages. 

18.  RemissioH  of  Tine.  —  See  the 
titles  "Fines;"  "Forfeitures;"  "Par- 
don;"   "Penalties." 

19.  Friedenstein  v.  United  States, 
125   U.   S.   224,   8   Sup.   Ct.    838,   31   L. 


ed.    736;    United    States    r.    Cheesebor- 
ough,  176  Fed.  778. 

20.  Bovd  r.  United  States,  116  U. 
S.   616,  6 'Sup.   Ct.  524,  29  L.   ed.   746. 

So  a  general  judgment  will  be  up- 
held if  one  count  of  the  information  is 
good.  Clifton  r.  United  States,  4  How. 
(U.  S.)  242,  11  L.  ed.  957;  Locke  v. 
United  States,  7  Cranch  (U.  S.)  339,  3 
L.  ed.  364. 

Though  the  object  of  the  statute  for- 
feiting the  value  of  merchandise  is  no 
doubt  partly  remedial,  and  for  the  in- 
demnity of  the  government,  it  is  also 
largely'  penal.  The  partial  purpose  of 
indemnity  does  not  change  the  essen- 
tial nature  or  character  of  the  action. 
United  States  v.  Riley,  88  Fed.  480; 
United  States  v.  De  Groat,  30  Fed.  764. 

It  is  not  a  criminal  prosecution  in 
the  sense  that  the  accused  is  entitled  to 
be  confronted  wnth  the  witnesses 
against  him.  United  States  v.  Zucker, 
161  U.  S.  475,  16  Sup.  Ct.  641,  40  L. 
ed.  777.  See  also.  United  States  v.  A 
Lot   of   Jewelry,   59   Fed.   684. 

21.  Friedenstein  r.  United  States, 
125  U.  S.  224,  8  Sup.  Ct.  838,  31  L. 
ed.   736. 

22.  It  is  "in  effect  a  proceeding 
against  the  owner  of  the  property  as 
well  as  against  the  goods."  Therefore, 
the  court  refused  to  compel  defendants 
to  testifv  against  themselves.  Boyd  r. 
United  States,  116  U.  S.  616,  6  Sup.  Ct. 
524,  29  L.  ed.  746.  See  also,  United 
States  r.  Riley,  104  Fed.  275. 

23.  The  forfeiture  of  the  goods  ac- 
crues to  the  United  States  on  the  com- 
mission or  omission  of  the  acts  specified 
in  the  statutes.  It  is  not  necessary  to 
first  convict  some  one  of  the  crime  of 
smuggling.  Origet  r.  United  States, 
125  U.  S.  240,  8  Sup.  Ct.  846,  31  L.  ed. 
743. 
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C.  Prior  Criminal  Prosecution  as  a  Bar.  —  An  acquittal  in  a 
criminal  prosecution  brought  for  the  illegal  entry  of  goods  bars  an 
action  for  the  forfeiture  of  the  same  goods  based  on  the  same  state  of 

facts.^* 

D."  Limitation  of  Action.  —  The  limitation  is  three  years  where 
the  action  is  for  a  forfeiture  for  undervaluation,'^  and  is  one  year 
where  articles  have  been  fairly  entered  and  no  actual  intent  to  defraud 

Intent,  —The  tolling  of  the  statute  for  "concealment"  has  reference 
to  some  active  intent  on  the  part  of  some  one  to  secrete  the  property.-^ 

E.  Abatement  and  Revival.  —  The  action  for  forfeiture  abates 
with  defendant's  death  and  cannot  be  revived  against  his  executor.^^ 

F.  Jurisdiction.  —  The  proceedings  should  be  brought  on  the  law 
side*  of  the  court,-^  and  if  improperly  brought  in  admiralty  should  be 
dismissed  for  want  of  jurisdiction.^"  _  ... 

G.  Venue.  —  The  proceedings  must  be  brought  m  the  district  in 
which  the  goods  are  found.^^ 

H.  Summons.  —  The  summons  should,  in  form,  conform  to  the 
processes  in  use   in  the    state    courts    of    the    same    jurisdiction.^^ 

I  The  Information  •  and  Subsequent  Pleadings.  —  It  is  not 
necessary  to  draw  the  information  with  the  particularity  required  of 


24.  United  States  v.  Zueker,  161  IT. 
S.  475,  16  Sup.  Ct.  641,  40  L.  ed.  777; 
United  States  v.  Kosenthal,  174  Fed. 
652  98  C.  C.  A.  406.  See  also,  Coffey 
V.  United  States,  116  U.  S.  436,  6  Sup. 
Ct.  437,  29  L.  ed.  684;  23  Op.  Att.-Gen. 
63,  cited  with  approval  in  United  States 
V.  Cheeseborough,  176  Fed.  778. 

Where  a  husband  and  wife  were  both 
indicted  and  the  husband  was  acquitted 
and  nolle  prosequi  entered  against  the 
wife  the  action  would  lie  against  her. 
United  States  v.  A  Lot  of  Precious 
Stones  and  Jewelry,  134  Fed.  61,  68 
C.  C.  A.  1. 

25.  United  States  v.  Wittemann,  152 
Fed.  377,  81  C.  C.  A.  503. 

26.  There  had  been  a  full  oppor- 
tunity for  the  officials  to  inspect  and 
the  goods  were,  in  fact,  entitled  to  free 
entry,  but  certain  formalities  had  not 
been  followed.  United  States  v.  One 
Oil   Painting,   31  Fed.   881. 

27.  Mere  lack  of  information  on  the 
part  of  the  customs  officials  is  not  suffi- 
cient. United  States  r.  Stradivarius 
Violin,  188  Fed.  542;  United  States  v. 
One  Dark  Bay  Horse,  130  Fed.  240. 

28.  It  is  not  taken  out  of  the  general 
rule  as  to  abatement  of  penal  actions 
simply  because  the  estate  may  have  ben- 
efited by  the  non-payment  of  duties. 
The  administrator  may  be  liable  for 
the   duties   saved,  but   that   is   not   in- 
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volved  in  the  action.     United  States  v. 
Eiley,   104  Fed.   275. 

The  statutes  of  the  various  states  as 
to  abatement  do  not  govern.  United 
States  V.  De  Groat,  30  Fed.  764. 

29.  United  States  v.  150  Head  of 
Cattle  and  52  Calves,  3  Ariz,  134,  77 
Pac.  489.  See  also.  The  Sarah  Hazard, 
8  Wheat.  (U.  S.)  391,  5  L.  ed.  644. 

30.  Seizure  originally  alleged  to 
have  been  made  on  board  a  ship  in 
navigable  waters  and  proceedings  start- 
ed in  admiralty.  On  its  appearing 
seizure  was,  in  fact,  on  land,  all  pro- 
ceedings should  have  stopped  for  want 
of  jurisdiction.  The  Sarah  Hazard, 
Claimant,  '8  Wheat.  (U.  S.)  390,  5  L. 
ed.   644. 

31.  That  the  collector  was  from  an- 
other district  and  carried  the  goods 
there  for  the  purpose  of  identification, 
does  not  affect  the  rule.  United  States 
V.  Larkin,  153  Fed.  113,  82  C.  C.  A. 
247. 

32.  The  action  being  brought  in 
New  York,  the  provisions  of  the  New 
York  Code  of  Procedure  should  be  fol- 
lowed, and  the  .summons  endorsed  with 
the  statute  under  which  the  forfeiture 
is  claimed.  But  in  this  particular  case 
the  failure  so  to  do  was  held  to  be 
waived.  United  States  v.  Eiley,  88  Fed. 
480. 
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criminal  pleadings,^^  but  it  must  be  clearly  shown  upon  what  the  gov- 
ernment bases  its  claim.^*  It  need  not  specifically  allege  an  intent  to 
defraud  even  when  the  statute  required  the  jury  to  find  whether  such 
intent  existed.^^ 

The  reply  must  not  be  ambiguous  or  deal  in  negatives  pregnant.^^ 

J.  Intervention.  —  The  owner  of  a  patent-right  may  intervene 
where  the  property  libeled  for  forfeiture  for  undervaluation  has  been 
seized  as  the  property  of  persons  whom  the  owner  claims  are  in- 
fringers.^^ 

K,  Burden  of  Proof.^^  —  Under  the  **  Customs  Administrative 
Act"  the  burden  of  proof  is  on  the  claimant  "provided  probable  cause 
is  shown  for  such  prosecution."^^ 

"Probable  cause"  within  the  statute  "imports  circumstances  which 
create  suspicion."*" 

L.  Instructions.  —  Instructions  must  not  let  in  extraneous  con- 
siderations.*^ 

M.  Verdict.  —  A  finding  that  ' '  goods  were  brought  in  with  intent 
to  defraud  the  United  States"  is  sufficient.*^ 


33.  United  States  v.  A  Lot  of  Jewel- 
ry,  59   Fed.   684. 

34.  If  it  is  merely  inferential  that 
an  illegal  act  has  been  committed,  the 
exceptions  will  be  sustained.  United 
States  V.  646  Half  .Boxes  of  Figs,  164 
Fed.  778. 

35.  Friedenstein  v.  United  States, 
125  U.  S.  224,  8  Sup.  Ct.  838,  31  L. 
ed.   736. 

The  court  refused  to  follow  United 
States  V.  Ninety  Demijohns  of  Rum, 
4  Woods  637,  8  Fed.  485,  which  held 
that  the  intent  was  of  the  gist  of  the 
action,  and  so  must  be  pleaded.  Jus- 
tices Field  and  Harlan  dissented,  pre- 
ferring the  rule  in  4  Woods,  supra. 

The  section  of  the  statute  involved 
has  now  been  repealed,  and  the  cases 
uniformly  hold  that  no  intent  is  neces- 
sary to  constitute  the  offense.  (See 
United  States  V.  Harts,  131  Fed.  886), 
though  want  of  intent  may  be  a  de- 
fense. See  United  States  V.  Seventy- 
five  Bales  of  Tobacco,  147  Fed.  127, 
77  C.  C.  A.  353.  See  also,  Cotzhausen 
V.  Nazoo,  107  U.  S.  215,  2  Sup.  Ct. 
503,  27  L.  ed.  540;  United  States  v.  A 
Lot   of  Jewelry,  59  Fed.   684. 

36.  United  States  v.  Larkin,  153 
Fed.  113,  82  C.  C.  A.  247. 

37.  The  owner  of  the  patent-right 
sought  to  get  possession  to  destroy  the 
goods  as  infringing  articles  under  the 
patent  laws.  United  States  v.  One 
Case  Chemical  Compound,  81  Fed.  373. 

38.  Presumption  for  Failure  To  Pro- 


duce Evidence.  —  See,  9  Encyclopedia 
OF  Evidence,  p.  958,  et  seq. 

39.  Act  of  Congress,  July  10,  1S90, 
§21,  re-enacted  Aug.  5,  1909,  §20.  This 
statute  "is  a  reproduction  of  the  old 
statute  of  1789."  United  Ctates  V. 
A  Lot  of  Jewelry,  59  Fed.  684. 

This  rule  has  "always  been  regarded 
as  a  permanent  feature  of  our  revenue 
svstem."  Cliquot's  Champaj'ne,  3 
Wall.    (U.   S.)    114,  18  L.   ed.   116. 

On  seizure  for  entry  by  false  de- 
nomination, the  burden  would  be  on 
claimant  to  show  that  he  made  the 
entry  to  receive  the  benefit  of  certain 
drawbacks  and  so  come  within  certain 
exceptions  of  the  customs  regulations. 
Barlow  V.  United  States,  7  Pet.  (U. 
S.)   404,  8  L.  ed.  728. 

40.  United  States  v.  A  Lot  of  Jew- 
elrv,  59  Fed  684.  See  also,  Averill  v. 
Sm'ith,  17  Wall.  (U.  S.)  82,  21  L.  ed. 
613. 

41.  An  instruction  on  behalf  of 
claimant  was  to  the  effect  that  if  their 
verdict  was  in  claimant 's  favor,  the 
government  would  have  a  lien  upon 
the  goods  and  could  recover  the  lawful 
duty.  This  "could  have  served  no 
other  purpose  than  to  unduly  influence 
the  jury  in  her  behalf  and  incline  them 
to  find  in  her  favor  upon  the  theory 
that  in  any  event  the  government  could 
not  be  a  loser."  United  States  v. 
One  Pearl  Necklace,  111  Fed.  164,  49 
C.  C.  A.  287,  56  L.  E.  A.  130. 

42.  The    words   "brought   in"  may 
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N.  Judgment.  —  When  the  verdict  shows  the  jury  found  as  to  the 
fraudulent  intent,  the  judgment  need  not  recite  this/^ 

The  court  may  leave  the  decision  of  questions  of  proper  classification 
to  the  board  of  general  appraisers.** 

Vacating  Judgment.  —  As  in  other  cases  the  judgment  cannot  be  va- 
cated after  the  term.*^ 

0.  Costs.  —  Where  the  verdict  is  in  claimant's  favor  he  is  not 
taxable  with  costs.*" 

VII.  CRIMINAL  PROSECUTION  FOR  VIOLATION  OF  CUS- 
TOMS LAWS.*^  —  A.  Under  What  Statute  Brought.  —  Offenders 
may  be  indicted  either  under  the  specific  provisions  of  the  customs 
acts,  or  under  the  general  provisions  of  the  statutes  against  conspiracy, 
forgery,  etc.** 

B.  Limitation  of  Actions.  —  Wliere  the  indictment  is  brought 
directly  under  the  provisions  of  the  customs  act,  the  limitation  pro- 
visions for  crimes  arising  under  the  revenue  laws  prevails;*^  but  where 
it  is  under  the  general  provisions  as  to  conspiracy  the  general  limita- 
tion as  to  crimes  governs.^" 

C.  Joinder  of  Defendants.  —  Where  customs  officials  and  indi- 
viduals are  charged  with  conspiracy  to  defraud  the  government  of 
customs,  they  may  be  joined  in  one  indictment.^^ 


be  fairly  construed  as  referring  to  the 
entering  or  attempting  to  enter. 
Origit  V.  United  States,  125  U.  S.  240, 
8   Sup.   Ct.  846,  31   L.  ed.   743. 

43.  Under  section  16  of  Act  of  Con- 
gress, June  22,  1874;  Priedenstein  v. 
United  States,  125  U.  S.  224,  8  Sup. 
Ct.  838,  31  L.  ed.  736;  Origit  v.  United 
States,  125  U.  S.  240,  8  Sup.  Ct.  846, 
31  L.  ed.  743. 

44.  Having  decided  that  no  forfei- 
ture should  be  declared,  because  the 
importer  simply  made  a  mistake.  Unit- 
ed States  V.  Seventy-five  Bales  of  To- 
bacco, 147  Fed.  127,  77  C.  C.  A.  353. 

45.  United  States  v.  Four  Lorgnette 
Holders,  132  Fed.  564. 

46.  United  States  v.  150  Head  of 
Cattle  and  52  Calves,  3  Ariz.  134,  77 
Pae.  489. 

47.  See  also  the  title  "Grand  Jury" 
for  immunity  because  of  testimony  be- 
fore. See  also  the  titles  "Indictment 
and  Information;"   "New  Trial." 

Remission  of  Forfeiture. — See  the 
titles  "Fines;"  "Penalties;"  "For- 
feitures ; "    "  Pardon. '  ♦ 

48.  Punishable  for  Forgery. — United 
States  V.  Lawrence,  13  Blateh.  CU.  S.) 
211,  26  Fed.  Cag.  No.  15,572. 

Ofi&cer  indicted  under  general  con- 
spiracy statute,  though  also  indictable 
for    violation    of    duty    as    an     oflScer. 
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Grumberg  v.  United  States,  145  Fed. 
81,  76  C.  C.  A.  51,  affirming  131  Fed. 
137.  See  also  United  States  V.  Hirsch, 
100  U.  S.  33,  25  L.  ed.  539. 

Plea  By  One  Conspirator. — Whether 
or  not  the  plea  of  one  conspirator 
shall  be  received  in  open  court  in  the 
presence  of  the  panel  before  the  jurors 
are  called  is  within  the  discretion  of 
the  court.  Grumberg  v.  United  States, 
145  Fed.  81,  76  C.  C.  A.  51. 

Peremptory  Challenges. — One  indicted 
for  smuggling  has  only  three  peremp- 
tory challenges  because,  in  degree,  the 
crime  is  only  a  misdemeanor.  Eeagan 
V.  United  States,  157  U.  S.  301,  15  Sup. 
Ct.  610,  39  L.  ed.  709. 

49.  United  States  •;;.  Hirsch,  100 
U.  S.  33,  25  L.  ed.  539;  United  States 
V.  Shorey,  27  Fed.  Cas.  No.  16,282; 
In  re  Landsberg,  14  Fed.  Cas.  No. 
8,041. 

50.  United  States  v.  Hirsch,  100 
U.  S.  33,  25  L.  ed.  539. 

51.  Though  the  officers  might  have 
been  indicted  under  §3169  Kev.  St. 
which  has  reference  to  officers  only. 
Grumberg  v.  United  States,  145  Fed. 
81,  76  C.  C.  A.  51,  afirming  131  Fed. 
137;  following  United  States  v.  Boy- 
den,  1  Low.  266,  24  Fed.  Cas.  No.  14.632, 
rlisapproving  United  States  v.  McKee, 
26  Fed.  Cas.  No.  15,683;  United  States 
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D.    Sufficiency    op     Indictment."  —  1.      Joinder    of     Counts. 

When  all  the  acts  complained  of  are  connected  with  the  same  transac- 
tion, such  acts  may  be  charged  in  one  count.^^ 

2.  Description  of  Property.  —  A  reasonable  amount  of  detail  in 
description  is  all  that  can  be  required.^*  The  goods  may  be  described 
specifically  by  the  names  usually  appropriated  to  them.^^ 

3.  Alleging  Intent  and  Knowledge.  —  Where  the  intent  to  evade 
the  customs  laws  is  the  gist  of  the  offense  that  intent  must  be  alleged 
m  detail,^*^  and  there  must  be    a    sufficient    allegation    of   scienter.^^ 


V.  Macdonald,  3  Dill  543,  26  Fed.  Cas. 
No.  15,670. 

52.  See  also  the  title  "Indictment 
and  Information." 

53.  An  indictment  is  not  double 
which  charges  "in  a  single  count  a 
false  and  fraudulent  entry  by  means 
of  a  false  and  fraudulent  affidavit,  a 
false  and  fraudulent  paper,  and  a 
false  and  fraudulent  written  state- 
ment." United  States  v.  Cutagar,  60 
Fed.  744. 

The  offense  of  effecting  an  entry, 
and  of  aiding  in  effecting  an  entry,  be- 
ing different  stages  of  the  same  of- 
fense, may  be  charged  conjunctively 
in  one  count  against  the  same  person. 
United  States  v.  Bettilini,  1  Woods 
(U.  S.)  654,  24  Fed.  Cas.  No.  14,587, 
criticizing  United  States  V.  Ballard,  24 
Fed.  Cas.   No.  14,506. 

54.  The  language  used  to  identify 
the  goods  was  "  'certain  goods,  wares 
and  merchandise,  to-wit:  a  large  quan- 
tity of  silk  goods,  to-wit,  six  cases 
containing  silk  goods  of  the  value  of 
$30,000,  a  more  particular  description 
of  which  is  to  the  jurors  unknown.' 
There  is  also  the  additional  statement 
that  the  goods  were  dutiable  goods  in- 
troduced into  the  port  of  New  York 
from  France."  United  States  v.  Claf- 
lin,  13  Blateh.  178,  25  Fed.  Cas.  No. 
14,798.  See  also  United  States  v. 
White,   171  Fed.   775. 

55.  An  indictment  is  proper  which 
describes  the  goods  as  "smoking 
opium,"  or  "prepared  opium,"  though 
the  exact  words  of  the  statute  are 
"opium  prepared  for  smoking."  United 
States  V.   Gardner,  42  Fed.   832. 

"Prepared  opium,  subject  to  duty  by 
law,  to-wit:  the  duty  of  twelve  dol- 
lars per  pound,"  is  a  sufficient  descrip- 
tion. Dunbar  v.  United  States,  156 
U.  S.  185,  15  Sup.  Ct.  325,  39  L.  ed. 
390,  affirming  60  Fed.  75. 

It  is  sufficient  to  describe  goods  as 


"diamonds"  of  a  certain  value  and 
subject  to  duty.  Keck  v.  United 
States,  172  U.  S.  434,  19  Sup.  Ct.  254, 
43  L.  ed.  505. 

56.  An  indictment  under  §2987,  Eev. 
St.,  for  fraudulently  removing  goods 
from  a  public  warehouse  sufficiently 
alleges  that  such  removal  was  made 
with  intent  to  evade  the  law  where 
it  recites  that  the  goods  were  with- 
drawn "with  the  false  .  .  .  pre- 
tense" that  they  were  to  be  exported. 
United  States  v.  Ehrgott,  182  Fed. 
267. 

57.  "Did  wilfully,  unlawfully,  and 
knowingly,  and  with  intent  to  defraud 
the  revenues  of  the  United  States, 
smuggle  and  clandestinely  introduce 
into  the  United  States,"  sufficiently 
alleged  a  scienter.  Dunbar  v.  United 
States,  156  U.  S.  185,  15  Sup.  Ct.  325, 
39  L.  ed.  390,  affirming  60  Fed.   75. 

Averring  that  the  goods  have  been 
"smuggled  and  clandestinely  intro- 
duced," etc.,  is  sufficient  in  an  indict- 
ment for  concealing,  transporting  or 
facilitating  the  sale  of  such  goods. 
United  States  v.  Claflin,  13  Blateh.  178, 
25  Fed.  Cas.  No.  14,798. 

An  indictment  "under  the  sixth  sec- 
tion of  the  customs  administrative  act 
of  June  10,  1890  (1  Supp.  Rev.  St., 
p.  748)  which  declares  that  'any  per- 
son who  shall  knowingly  make  any  false 
statement  in  the  declarations  provided 
for  in  the  preceding  section,'  "  etc., 
is  sufficient  which  avers  that  defend- 
ant "wilfully  declared  that  he  was  the 
owner  of  the  goods, — whereas  in  fact 
he  was  not  the  owner  as  he  then  and 
there  well  knew."  United  States  v. 
Faucett,  86  Fed.  900. 

"Did  unlawfully  and  wilfully  con- 
spire to  commit  an  offense  against  the 
United  States  in  and  by  knowingly 
and  wilfully  smuggling  and  clandestine- 
ly introducing  into  the  United  States, 
at   the   port   and   collection    district   of 
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4.  Alleging  the  Criminal  Acts.  —  It  is  not  sufficient  to  allege  the 
offense  merely  in  the  words  of  the  statute,^^  but  it  is  not  necessary  to 
plead  all  the  details.^^ 

An  indictment  for  receiving  goods  illegally  brought  in,  need  not 
set  forth  the  original  offense  with  the  particularity  necessary  in  an 
indictment  therefor.®" 


New  York,  from  a  foreign  country 
with  intent  to  defraud  the  revenue  of 
the  United  States,  certain  goods,  etc.," 
held  sufficient.  United  States  v.  White, 
171  Fed.  775. 

58.  Keck  v.  United  States,  172  U.  S. 
434,  19  Sup.  Ct.  254,  43  L.  ed.  505; 
United  States  v.  Kee  Ho,  33  Fed.  333; 
United  States  v.  Thomas,  4  Ben.  370, 
28  Fed.  Cas.  No.  16,473;  United  States 
V.  Claflin,  13  Blatch.  178,  25  Fed.  Cas. 
No.   14,798. 

Such  circumstances  should  be  alleged 
as  will  show  that  a  false  sample  was 
exhibited,  in  what  false,  and  to  whom 
exhibited,  what  false  representations 
were  made  and  to  whom,  what  false 
device  was  used  and  how,  with  what 
officer  of  the  revenue  the  collusion  was 
had.  United  States  V.  Bettilini,  1 
Woods  654,  24  Fed.  Cas.  No.  14,587, 
criticising  United  States  v.  Ballard,  24 
Fed.  Cas.  No.  14,506. 

Variance. — The  indictment  alleged  a 
conspiracy  to  defraud  the  United 
States  of  moneys  thereafter  coming 
due  from  defendants  as  importers. 
The  proof  was  that  the  goods  were 
consigned  to  customs  brokers  who  en- 
tered the  goods  and  paid  part  of  the 
duties.  It  was  held  no  variance  as  the 
moneys  to  be  paid  were  in  fact  to 
come  from  the  importer  and  not  from 
the  broker.  Grumberg  v.  United  States, 
145  Fed.  81,  76  C.  C.  A.  51. 


59.  It  is  not  sufficient  to  merely 
allege  in  general  terms  that  the  de- 
fendants have  conspired  to  defraud 
the  customs.  Parties  may  so  conspire 
to  defraud  by  smuggling  in  goods  at 
night;  by  bribing  the  customs  house 
officers;  by  forging  invoices;  by  false 
invoices;  and  the  pleader  must  ordi- 
narily show  in  a  general  way  which  of 
these  methods  the  parties  intended. 
But  it  is  not  necessary  to  plead  all 
the  details.  United  States  v.  Grun- 
berg,  131  Fed.  137. 

An  indictment  is  sufficient  which 
shows  that  goods  were  entered  upon 
a  false  classification  as  to  value  and 
the  particular  in  which  the  classifica- 
tion was  false  without  setting  forth 
in  toto  the  various  steps  taken  or  set- 
ting out  the  documents  used  by  their 
tenor.  United  States  v.  Moller,  16 
Blatch.  65,  26  Fed.  Cas.  No.  15,794. 

60.  The  same  particularity  of  time, 
place  or  circumstances  would  not  be 
required.  United  States  l".  Clafiin,  13 
Blatchf.   178,   25  Fed.  Cas.  No.   14,798. 

While  consenting  to  the  main  propo- 
sition the  court  says  that  it  is  not 
sufficient  to  allege  as  to  opium  merely 
that  it  was  imported  contrary  to  law. 
For  there  are  other  illegal  ways  of 
bringing  in  opium  besides  smuggling. 
United  States  f.  Kee  Ho,  33  Fed. 
333. 


CUTTING  TIMBERS.  —  See  Logs  and  Logging. 


CY  PRES  DOCTRINE.  —  See  Charities;  Trusts  and  Trustees. 


DAMAGES.  —  See  various  specific  titles. 


DEATH.  —  See  generally  Revivor;  Survival.  See  also  Abatement, 
Pleas  of;  Admiralty;  Appeals;  Bankruptcy  Proceedings;  Con- 
tinuances; Decrees;  Dismissal  and  Nonsuit;  Execution;  Judg- 
ment; and  various  specific  titles. 
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(THE  ACTION  FOR) 


By  CHARLES  W.  FOURL, 
Of  the  California  Ear. 


I.  SCOPE  OF  ARTICLE,  304 

II.  GENERAL  DISCUSSION  OF  THE  ORIGIN  AND  SCOPE  OF 

THE  REMEDY,  3G4 

III.  THE   ACTION  BY    WHICH    THE    RIGHT    CAN    BE    EN- 

FORCED, 372 

IV.  ABATEMENT  AND  REVIVAL,  372 

A.  By  Death  of  Plaintiff,  372 

B.  By  Death  of  Defendant,  375  • 

C.  By  Death  of  Personal  Eepresentative,  376 

V.  THE  COURTS  IN  WHICH  THE    ACTION   MAY    BE   MAIN- 

TAINED, 37G 

VI.  PARTIES,  385 

A.     Who  Must  Bring  Action,  385 

1.  L'nder  Domestic  Statute,  385 

a.  General  Rule,  385 

b.  Parents,  386 

c.  Widoiv,  390 

d.  Children,  391 

e.  Heirs  or.  Next  of  Kin,  392 

f.  Personal  Representative,  394 

g.  Aliens,  397 

2.  Under  Foreign  Statute,  398 

a.  General  Rule,  398 

b.  Foreign  Administrator,  400 

B.  Defendants,  401 

C.  Joinder  of  Parties,  402 

Vol.  VI 


362  DEATH  BY  WRONGFUL  ACT 

VII.    PLEADING,  404 

A.     Tkt  Petition  or  Complaint,  404 

1.  Approved  Forms,  404 

2.  Necessity  for  Pleading  Statute   Creating  Bight    of 

Action,  404 

a.  Domestic  Statute,  404 

b.  Foreign  Statute,  405 

c.  Federal  Employer's  Liability  Act,  407 

3.  Averring  Capacity  as  Administrator,  407 

4.  Compliance  With  Conditions  Precedent,  408 

a.  General  Rule,  408 

b.  Notice,  409 

c.  Prior  Prosecution  for  Felony,  410 

5.  Averring  Existence  or  Non-Existence  of  Statutory 

Beneficiaries,  410 

a.  Averring  Existence  of  Beneficiaries,  410 

(I.)  Where  Action  Given  to  Designated  Bene- 
ficiaries, 410 

(II.)  Manner  of  Alleging  Existence  of  Bene- 
ficiaries, 413 

(III.)  Where  Bight  of  Action  Given  to  Es- 
tate, 414 

(IV.)     Names  of  Beneficiaries,  414 

b.  Averring     Non-Existence     of     Prior     Class     of 

Beneficiaries,   415 

6.  Averring  Commencement  of  Action   Within  Statu- 

tory Period,  416 

7.  Negativing  Contributory  Negligence,  418 

8.  Alleging  Act,  Neglect  or  Default  Causing  Deaili,  419 

a.  In  General,  419 

b.  Necessity  for    Folloiving    Statutory    Words    in 

Characterizing  Acts,  422 

c.  Necessity  for  Describing  Injuries  Causing  Death, 

423 

9.  Averments  as  to  Time,  Place,  and  Cause  of  Death, 

424 

10.  Averments  as  to  Suffering  by  Deceased,  424 

11.  Alleging  Loss  or  Damage,  424 

a.  Necessity  for  Alleging  Pecuniary  Loss,  424: 

b.  Manner  of  Pleading  Damages,  427 
Vol.  VI 


DEATH  BY  WRONGFUL  ACT  363 

(I.)     In  General,  427 
(II.)     Alleging  Loss  of  Services,  429 
(III.)     Alleging    Dependence    Upon    Deceased, 
430 

12.  Actions  for  Penalties,  431 

13.  Joinder  of  Causes,  431 

a.  In  General,  431 

b.  Separating  Counts,  433 

14.  Bill  of  Particulars,  433 

15.  Amendments,  434 
B.     The  Answer,  436 

a.  Amending  Action  for  Injuries  Into  Action  for 

Death,  434 

b.  As  to  Parties,  435 

VIII.  QUESTIONS  OF  LAW  AND  FACT,  439 

IX.  INSTRUCTIONS,  443 

X.  PRESUMPTIONS  AND  BURDEN  OF  PROOF,  446 

A.  As  to  Wrongful  Act,  Neglect,  or  Default,  446 

B.  As  to  Death,  448 

C.  As  to  Knowledge  of  Defects  Causing  Death,  448 

D.  As  to  Commencement  Within  Statutory  Period,  448 

E.  As  to  Contributory  Negligence,  448 

F.  As  to  Pecuniary  Loss,  451 

G.  As  to  Matter  in  Mitigation  or  Excuse,  453 
H.  As  to  Validity  of  Marriage,  453 

XI.  VERDICT  AND  JUDGMENT,  453 

A.  Verdict,  453 

1.  In  General,  453 

2.  Apportioning  Eccovery,  453 

3.  Special  Verdict,  454 

B.  Judgment,  456 

XII.  NEW  TRIAL,  456 
XXII.    COSTS,  456 

XIV.    INDICTMENT,  457 

Vol.  VI 


364 


DEATH  BY  WRONGFUL  ACT 


I.  SCOPE  OF  ARTICLE.  —  This  article  is  restricted  to  actions  for 
the  recovery  of  damages  under  statutes  giving  a  right  of  action  for 
death  to  designated  beneficiaries  and  will  not  treat  actions  und^r  the 
so-called  survival  statutes  removing  the  operation  of  the  maxim,  actio 
personalis  moritur  cum  persona,  and  perpetuating  the  deceased's  ac- 
tion for  injuries  only.  It  excludes  all  matters  pertaining  to  the  gen- 
eral law  of  negligence  and  all  questions  of  pleading  and  practice  not 
peculiar  to  actions  for  death  by  wrongful  act. 

II.  GENERAL  DISCUSSION  OF  THE  ORIGIN  AND  SCOPE  OP 
THE  REMEDY.  —  In  accordance  with  the  maxim  actio  personalis 
moritur  cum  persona,  no  cause  of  action  existed  at  common  law  for 
death  resulting  from  the  wrongful  act,  neglect  or  default  of  another, 
and  the  right  of  action  is  therefore  wholly  dependent  upon  the  statutes 
of  the  various  states.^     Such  statutes  giving  a  right  of    action    for 


1.  U.  S. — Workman  v.  New  York 
City,  179  U.  S.  552,  21  Sup.  Ct.  212, 
45  L.  ed.  314;  Mobile  L.  Ins.  Co.  v. 
Brame,  95  U.  S.  754,  756,  24  L.  ed. 
580;  Fithian  v.  St.  Louis,  etc.,  E.  Co., 
188  Fed.  842;  Pulom  v.  Bold  P.  Co., 
182  Fed.  356;  Viscount  De  Valla  Da 
Costa  V.  Southern  Pac.  Co.,  176  Fed. 
■843,  846,  100  C.  C.  A.  313;  Western 
Union  T.  Co.  v.  MeGill,  57  Fed.  699, 
6    C.    C.    A.    521,    21    L.    E.    A.    818. 

Ala Kennedy    v.    Davis,    55    So.    104; 

White  V.  Ward,  157  Ala.  345,  47  So. 
166,  18  L.  E.  A.  (N.  S.)  568.  Ark. 
Earnest  v.  St.  Louis,  etc.  Co.,  87  Ark. 

65,    112     S.    W.    141.       Cal Bond     v. 

United  E.  Co.,  159  Cal.  270,  113  Pac. 
366;  Burk  v.  Areata,  etc.,  E.  Co.,  125 
Cal.    364,    57    Pac.    1065,    73    Am.    St. 

Eep.    52.      Colo Hindry    v.    Holt,    24 

Colo.  464,  51  Pac.  1002,  65  Am.  St. 
Eep.  235.  Conn.— Goodsell  v.  Hartford, 
etc.,  E.  Co.,  33  Conn.  51;  Connecticut 
Mut.  L.  Ins.  Co.  V.  New  York,  etc., 
E.  Co.,  25  Conn.  265,  65  Am.  Dec.  571. 
Del. — Perry  v.  Philadelphia,  etc.,  E.  Co., 

77    Atl.    725.      D.     C United     States 

Elee.    Light    Co.    v.    Sullivan,    22    App. 

Cas.   115.     Fla Jacksonville  Elec.  Co. 

V.    Bowden,    54    Fla.    461,    45    So.    755, 

15  L.  E.  A.    (N.  S.)   451.     Ga Fuller 

V.  Inman,  74  S.  E.  287;  Southern  Bell 
T.  Co.  V.  Cassin,  111  Ga.  575,  36  S. 
E.  881  (see  this  case  for  history  of 
legislation);  Georgia  E.,  etc.,  Co.  v. 
Wynn,  42  Ga.  331.  Ill Crane  v.  Chi- 
cago, 233  111.  259,  84  N.  E.  222;  Chi- 
cago Bridge,  etc.,  Co.  v.  La  Montia, 
112  in.  App.  43;  Chicago,  etc.,  E.  Co. 
V.  Schroeder,  18  111.  App.  328.  Ind. 
Princeton  Coal,  etc.,  Co.  v.  Lawrence, 
95  N.  E.  423;  Wabash  E.  Co.  v.  Has- 

voi.  vr 


I  sett,  170  Ind.  370,  83  N.  E.  705;  Citi- 
zens' St.  E.  Co.  V.  Cooper,  22  Ind. 
App.   459,   53   N.   E.   1092,    72   Am.   St. 

Eep.  319.     la Seney  v.  Chicago,%etc., 

E.    Co.,   125  Iowa   290,   JOl  N.   W.   73. 

Kan Eureka     v.   Merrifield,    53     Kan. 

794,  37  Pac.  113.     Ky Smith's  Admr. 

V.  National  Coal,  etc.,  Co.,  135  Ky. 
671,  117  S.  W.  280;  Louisville,  etc.,  E. 
•Co.  f.  Eaymond's  Admr.,  135  Ky.  738, 
123    S.    W.    281,   27   L.   E.   A.    (N.    S.) 

176.     La ^Van   Amburg  v.  Vicksburg, 

etc.,  E.  Co.,  37  La.  Ann.  650,  55  Am. 
Eep.  517.  Me. — Hammond  v.  Lewiston, 
etc.,  E.  Co.,  106  Me.  209,  76  Atl.  672. 
Md. — Stewart  v.  United  Elec,  etc.,  Co., 
104  Md.  332,  65  Atl.  49,  118  Am.  St. 
Eep.    410,    8    L.    E.    A.    (N.    S.)    384. 

Mass O'Donnell    v.    North    Attlebor- 

ough,  98  N.  E.  1084;  Sherlag  V.  Kelley, 
200  Mass.  232,  86  N.  E.  293,  128  Am. 
St.  Eep.  414,  19  L.  E.  A.  633;  Smith 
V.  Thomason,  etc.,  Elec.  Co.,  188  Mass. 

371,    74    N.    E.    664.  Mich Mascitelli 

V.   Union   Carbide    Co.,   151    Mich.    693, 

115  N.  W.  721.  Minn Vander  Wegen 

V.  Great  Nav.  E.  Co.,  114  Minn.  118, 
130  N.  W.  70.  Mo. — Clark  v.  Kansas 
City,  etc.,  E.  Co.,  219  Mo.  524,  118 
S.  W.  40;  Crohn  v.  Kansas  City,  etc., 
Co.,  131  Mo.  App.  313,  109  S.  W. 
1068.  Mont. — Dillon  v.  Great  Northern 
E.  Co.,  38  Mont.  485,  100  Pac.  960. 
Neb. — Murphv  v.  Willow  Springs  Brg. 
Co.,  81  Neb. '219,  223,  115  N.  W.  761- 
763.  N.  H. — Piper  v.  Boston,  etc.,  E. 
Co.,  75  N.  H.  435,  75  Atl.  1041.  N.  J. 
Brethauer  t\  .Tacobson,  79  N.  .T.  L. 
223.  75  Atl.  560;  Mvers  v.  Halborn, 
58  N.  .7.  L.  193,  33  Atl.  389,  55  Am. 
St.  Eep.  606,  30  L.  E.  A.  345.  N.  Y. 
Duncan  v.  St.  Luke's  Hospital,  192  N. 
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wrongful  death  have  been  enacted  in  practically  all  the  states,^ 

Some  statutes  merely  provide  that  the  deceased's  right  of  action 
for  injuries  shall  not  abate  by  reason  of  his  death.  This  is  known 
as  a  survival  statute  and  perpetuates  the  deceased's  right  of  action 
for  the  injuries  received;  it  does  not  create  a  new  cause  of  action." 


Y.  580,  85  N,  E.  1109;  Stuber  v.  Mc- 
Entee,  142  N.  Y.  200,  36  X.  E.  878, 
31  Abb.  N.  C.  246,  58  N.  Y.  St.  455; 
Debevoise  v.   New   York,   etc.,  R.    Co., 

98    N.    Y.    377.      N.    D Harshman    v. 

Northern    Pac.    K.    Co.,    14    X.    D.    69, 

103  N.  W.  412.     Ohio Steel  v.    Kurtz, 

28  Ohio  St.  191,  195;  Worley  v.  C  H., 
etc.,  Co.,  1  Handy  481.  Okla — Bart- 
lett  V.  Chicago,  etc.,  R.  Co.,  21  Okla. 
415,  96  Pac.  468.  Ore.— Putnam  v. 
Southern  Pac.  Co.,  21  Ore.  230,  27  Pac. 

1033.     Pa Martin  v.  Pittsburg  E.  Co., 

227  Pa.  18,  75  Atl.  837,  26  L.  R.  A. 
(N.  S.)  1221;  Waltz  f.  Pennsylvania 
R  Co.,  216  Pa.  165,  65  Atl.  401;  Usher 
V.  West  Jersey  R.  Co.,  126  Pa.  206, 
17    Atl.    597,    12    Am.    St.    Rep.    863. 

S.    C Pinson   v.   Southern    R.    Co.,    85 

S.  C.  355,  67  S.  E.  464.  S.  D — Lintz 
f.  Holy  Terror  Min.  Co.,  13  S.  D.  4S9, 
83  N.  W.  570.  Tenn — Holston  r.  Coal, 
etc.,  Co.,  95  Tenn.  521,  32  S.  W.  486; 
Holder  v.  Nashville,  etc.,  E.  Co.,  92 
Tenn.  141,  20  S.  W.  537.  Tex.— Far- 
mers', etc..  Bank  v.  Hanks,  137  S. 
W.  1120,  reversing,  128  S.  W.  147;  Gu- 
tierrez V.  El  Paso,  etc.,  R,  Co.,  102 
Tex.  378,  117  S.  W.  426;  Nelson  v. 
Galveston,  etc.,  R.  Co.,  78  Tex.  621, 
14  S.  W.  1021,  22  Am.  St.  Rep.  81, 
11  L.  R.  A.  391;  Rader  v.  Galveston, 
etc.,    R.    Co.    (Tex.    Civ.    App.),    137    S. 

W.  718.     Utah Thomas  v.  Union  Pac. 

R.  Co.,  1  Utah  232.  Vt — Sherman  v. 
Johnson,  58  Vt.  40,  2  Atl.  707;  Good 
V.    Towns,    56    Vt.    410,    48    Am.    Rep. 

797.     Va Stevenson  v.  Ritter  L.  Co., 

108   Va.    575,    62    S.    E.    351,    18    L.    R. 

A.    (N.    S.)    316.      Wash Hedrick    v. 

Ilwaco,  etc.,  Nav.  Co.,  4  Wash.  400, 
30  Pac.  714,  Wis. — Quinn  V.  Chicago, 
etc.,  R.  Co.,  141  Wis.  497,  124  N.  W. 
653;  Brown  V.  Chicago,  etc.,  R.  Co., 
102  Wis.  137,  77  N.  W.  748,  78  N. 
W.  771,  44  L.  E.  A.  579.  Can — Monag- 
han  V.  Horn,  7  Can.  Sup.  Ct.  409. 

Proposition  Not  Open  to  Question. 
The  authorities  are  so  numerous,  and 
so  tiniform  to  the  proposition  that,  by 
the  common  law,  no  civil  action  lies 
for  an  injury  resulting  in  death,  that  it 
is  impossible  to  speak  of  it  as  a  propo- 


sition open  to  question.  Mobile  L. 
Ins.  Co.  V.  Brame,  95  U.  S.  754,  24 
L.  ed.  5S0, 

History    of   Legislation To    correct 

this  hardship.  Lord  Campbell,  in  1846, 
introduced  in  the  British  Parliament 
an  act  to  authorize  the  recovery  of 
damages  in  cases  of  the  wrongful 
homicide  of  a  person.  This  act  which 
is  known  in  history  as  "Lord  Camp- 
bell's Act,"  is  the  basis  for  statutes 
which  have  been  adopted  in  practically 
all  the  states  of  the  American  Union. 
Fuller  V.  Inman  (Ga.),  74  S.  E.  287, 
2S9.  Lord  Campbell's  Act,  by  rea- 
son of  its  peculiar  wording,  was  held 
to  have  been  intended  to  give  compen- 
sation to  the  relatives  of  the  person 
killed  for  the  wrong  done.  The  dam- 
ages were  not  to  be  in  the  nature  of 
a  solatium,  but  compensation  to  the 
family  of  the  deceased  equivalent  to 
the  pecuniary  benefits  which  the  fam- 
ily might  have  expected  from  the  con- 
tinuance of  his  life.  Blake  v.  Midland 
R.  Co.,  IS  Q.  B.  93,  83  E.  C.  L.  93. 

The  first  statute  passed  in  this  coun- 
try was  the  act  of  the  New  York  legis- 
lature of  1847,  ch.  450.  Quin  v.  Moore, 
15  N.  Y.  432;  TrafPord  v.  Adams  Exp. 
Co.,  8  Lea    (Tenn.)    96, 

2.  Fuller  r.  Inman  (Ga.),  74  S.  E. 
287,  289;  Stewart  V.  United  Elec,  etc., 
Co.,  104  Md,  332,  65  Atl.  49,  50,  8 
L.  R.  A,   (N.  S.)   384. 

See  cases  cited  to  preceding  note, 
and  statutes   of  various  states. 

3.  U.  S Lyon  v.  Boston,  etc.,  Co., 

107  Fed.  386.  "  Ala Williams  v.  Ala- 
bama,   etc.    Co.,    158    Ala.    396,    48   So. 

485.     Ark St.    Louis,    etc.,    R.    Co,   v. 

McNamare,  91  Ark.  515,  122  S.  W. 
102  (construing  Missouri  statute);  St. 
Louis,  etc.,  R.  Co.  v.  Dawson,  68  Ark. 
1,  56  S.  W.  46.  Conn — Wilmot  v. 
MePadden,  79  Conn.  367,  65  Atl.  157, 
19  L.  R.  A.  (N.  S.)  1101;  Budd  v. 
Meriden  Elec.  Co.,  69  Conn.  272,  37 
Atl  683  Del.—Perrv  v.  Philadelphia, 
etc.,  R.  Co.,  77  Atl.  725;  13  Del.  Laws, 
ch.    31;    Rev.    Code,    1893,    p.    788,    §1. 

la Sachs  v.  Sioux  City,  109  Iowa  224, 

80  N.  W.   336;    Conners  v.  Burlington, 
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Other  statutes  give  an  action  for  the  death  as  contradistinguished  from 
the  injuries.  Such  a  statute  creates  a  new  cause  of  action  in  favor 
of  the  beneficiaries  named  in  the  statute,  and  is  in  no  sense  a  con- 
tinuation of  the  right  vested  in  the  deceased  in  his  lifetime  to  recover 
damages  for  the  injuries  received.* 


etc.,  E.  Co.,  71  Iowa  490,  32  N.  W. 
465;    Sherman    v.    West-Stage    Co.,    24 

Iowa     515.       Kan Atchison,    etc.,    R. 

Co.   V.   Napole,    55    Kan.    401,    40   Pac. 

669.      Ky Louisville,    etc.,    R.    Co.    v. 

Raymond's  Admr.,  123  S.  W.  281. Mass, 
Maher  v.  Boston,  etc.,  R.  Co.,  158  Mass. 
36,  32  N.  E.  950;  Mulcahey  v.  Wash- 
burn, etc.,  Co.,  145  Mass.  281,  14  N. 
E.  106,  1  Am.  St.  Rep.  458.  Mich. 
West  V.  Detroit  United  R.  Co.,  159 
Mich.  269,  123  N.  W.  1101;  Jones  v. 
McMillan,    129    Mich.    86,    88    N.    W, 

206,      Miss Illinois    Cent.    R.    Co,    v. 

Pendergrass,  69  Miss.  425,  12  So,  954. 

Mo Strode    v.    St,    Louis    Trans,    Co., 

197  Mo.  616,  9J  S.  W.  851;  Gray  v. 
McDonald,  104  Mo.  303,  16  S.  W,  398, 
Mont. — Beeler  i\  Butte,  etc.,  Co.,  41 
Mont.  465,  110  Pac.  528  (injuries  in 
mine);  Dillon  v.  Great  Northern  R,  Co,, 

38    Mont.    485,    100    Pac.    960.      Pa 

Black    V.    Baltimore,    etc.,   R.    Co.,    224 

Pa.   519,   73    Atl.  903.     S.   D Belding 

V.  Black  Hills,  etc.,  R.  Co.,  3  S.  D. 
369,  53  N.  W.  750  (§5498  Comp.  Laws). 
Vt — Needham  V.  Grand  Trunk  R.  Co,, 
38  Vt.  294. 

4.  U.  S — Chesapeake,  etc.,  R.  Co. 
V.  Dixon,  179  U.  S.  131,  21  Sup.  Ct. 
67,  45  L,  ed.  121;  Louisville,  etc.,  R. 
Co,  V.  Clarke,  152  U.  S.  230,  14  Sup. 
Ct.  579,  38  L.  ed.  422;  Seaboard,  etc., 
Co.  V.  Allen,  192  Fed.  480,  483;  Fithian 
V.  St.  Louis,  etc.,  Co.,  188  Fed.  842, 
844.  Walsh  v.  New  York,  etc.,  R,  Co., 
173  Fed.  494  (Federal  Employers'  Lia- 
bility Act).  Ala.— White  v.  Ward, 
157  Ala.  34.5,  47  So.  166;  Hadley  v. 
Bryars,  58  Ala.  185.  Cal Burk  v.  Ar- 
eata, etc.,  R.  Co.,  125  Cal.  364,  367, 
57  Pac.  1065;  Munro  v.  Pacific,  etc., 
Co.,  84  Cal.  515,  24  Pac.  303,  18  Am. 
St.  Rep.  248.  Del Perry  v.  Philadel- 
phia, etc.,  R.  Co.,  77  Atl.  725;  13  Del. 
Laws,  ch.  31;   Rev.  Code,  1893,  p.  788, 

§2.       lU Chicago-Virden     C.     Co.    v. 

Bradley,    134    111.    App.    234,    affirmed, 

231  111.  622,  83  N.  E.  424.    Ind Malott 

V,  Shimer,  153  Ind.  35,  54  N.  E.  101, 
74  Am.  St.  Rep.  278;  Pittsburgh,  etc., 
R.   Co.   V.   Hosea,   152   Ind.   412,   53   N. 

E.  419.     Me Anderson  v.  Wetter,  103 

Me.    257,    69    Atl.    105,    15    L.    R.    A. 
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(N.  S.)  1003;  Sawyer  v.  Perry,  88  Me. 

42,     33     Atl.     660.       Md Stewart     v. 

United  Elec,  etc.,  R,  Co.,  104  Md.  332, 
65    Atl.    49,    118    Am,    St.    Rep.   410,    8 

L,    R,    A,    (N.    S.)    384.      Minn Aho 

V.   Jesmore,   101   Minn.   449,  112  N.   W. 

538,     N.   Y Whitford   v.   Panama   R. 

Co.,  23  N,  Y,  465;  Uss  V.  Crane  Co,, 
138    App,    Div.    256,    123    N.    Y,    Supp. 

94,      N.    C Hall   v.   Southern    R,    Co., 

149  N.  C.  108,  62  S,  E.  899,  OMo. 
Mahoning  Val.  R.  Co,  v.  Van  Alstine, 
77  Ohio  395,  83  N.  E.  601.  Ore Put- 
man  V.  Southern  Pac.  Co.,  27  Ore.  230, 

27  Pac.  1033,  1034.  Pa.— Fink  V.  Gar- 
man,  40  Pa.  95;  Pennsylvania  R,  Co, 
V.  Zebe,  33  Pa,  318.  S.  C._Osteen  r. 
Southern  R.  Co.,  76  S.  C,  368,  57  S. 
E,  196,  S,  D.— Smith  v.  Chicago,  etc., 
R,    Co.,    6    S.    D.    583,    62    N.    W.    967, 

28  L.    R.    A.    573.      Utah Mason    v. 

Union  Pac.  R.  Co.,  7  Utah  77,  24  Pac. 
796.  Va. — Beaver 's  Admx,  v.  Putnam 's 
Curator,  110  Va,  713,  67  S.  E.  353; 
Stevenson  r.  Ritter  L.  Co.,  108  Va, 
575,  62  S.  E.  351,  18  L.  R,  A,  (N, 
S,)  316,  Tenn. — St,  Louis,  etc.,  R,  Co. 
v.  Leazer,  119  Tenn,  1,  107  S,  W.  684, 

Shannon's    Code,    §4025,     Wis Brown 

V.  Chicago,  etc.,  R,  Co,,  102  Wis,  137, 
77    N.    W.    748,    78    N,    W.    771,    44    L. 

R.  A,  579.  Eng Seward  v.  Verra  Cruz, 

L.  R.  10  App.  Cas.  59;  Legott  v.  Great 
Northern  R.  Co.,  L.  R,  1  Q,  B,  Div. 
599;  Blake  v.  Midland  R.  Co.,  18  Q. 
B.   93,  'S3  E.   C.   L.   93. 

In  Anderson  V.  Wetter,  103  Me,  257, 
69  Atl.  105,  15  L.  R.  A.  (N.  S.)  1003, 
it  is  said:  "With  different  parties  in 
interest,  different  ground  of  suit,  dif- 
ferent rule  of  damages,  different  ap- 
plication of  funds,  and  different  time 
of  limitation,  can  there  be  any  doubt 
that  there  is  a  different  and  a  new 
cause  of  action?" 

Minority  Doctrine In  a  few  states 

it  has  been  held  not  to   create  a  new 

cause  of  action.     Ark St.  Louis,  etc., 

R.  Co.  V.  McNamare,  91  Ark.  515,  122 
S.   W.    102.     D.   C— Moore  v.  Peywell, 

29  App.    Cas.     312.      Ky Louisville, 

etc.,  R.  Co.  V.  Ravmond's  Admr.,  135 
Ky.  738,  123  S.  W.  281,  27  L.  R.  A. 
(N,   S.)    176.     Tenn.— Holston   v.   Day- 
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Action  Under  Survival  Act  as  Precluding  Death  Action.  —  In  some  states 
both  a  survival  statute  and  a  statute  giving  an  action  for  wrongful 
death  exist.^  In  these  jurisdictions  the  question  often  arises  whether 
or  not  both  actions  may  be  maintained  or  whether  the  pursuit  of  one 


ton,  etc.,   R.   Co.,   95  Tenn.  521,  32  S. 

W.  486,     Vt Legg  v.  Britton,  64  Vt. 

652,  24  Atl.  1016,  creates  only  a  new 
class   of   damages. 

Tbe  theory  of  the  statute  is  that  the 
designated  beneficiaries  have  a  pecu- 
niary interest  in  the  life  of  the  per- 
son killed  and  the  value  of  this  inter- 
est is  the  amount  for  which  the  jury 
are  to  give  their  verdict.  Neither  the 
personal  wrong,  or  outrage  to  the  de- 
cedent, nor  the  pain  and  suffering  he 
may  have  endured,  are  to  be  taken  into 
account.  These  would  be  the  founda- 
tion of  the  action,  and  would  furnish 
the  criterion  of  damages,  if  death  had 
not  ensued,  and  the  injured  party  had 
brought  the  suit.  But  the  claim  of 
the  administrator  and  through  him  of 
the  next  of  kin  is  altogether  different. 
The  statute  imputes  to  them  a  direct 
pecuniary  loss  in  being  deprived  of  a 
life  to  them  of  greater  or  less  value. 
Quin  V.  Moore,  15  X.  Y.  432,  435.  See 
also:  Ark. — Davis  v.  St.  Louis,  etc., 
R.  Co.,  53  Ark.  117,  13  S.  W.  801,  7 
L.  R.  A.  (N.  S.)  283.  Md — Tucker 
r.  State,  89  Md.  471,  43  Atl.  778,  44 
Atl.  1004,  46  L.  R.  A.  181.  Minn. 
Foot  V.  Great  Northern  R.  Co.,  81  Minn. 
493,  84  N.  W.  342,  52  L.  R.  A.  354. 
Ore. — Putman  v.  Southern  Pae.  Co.,  21 
Ore.  230,   27   Pac.   1U33. 

Death  Is  Basis  of  Action In  Hol- 
land V.  Brown,  35  Fed.  43,  Mr.  Jus- 
tice Deady  said:  "The  action  given 
by  the  statute  is  for  the  death  simply. 
This  includes,  of  course,  all  such  losses 
to  his  estate,  or  creditors,  and  next  of 
kin  to  whom  it  belongs,  and  for  whose 
benefit  the  action  is  allowed,  as  may 
be  fairly  implied  from  the  cessation  of 
his  life.  The  fact  on  which  the  dam- 
ages are  computed  is  death,  and  its 
consequences,  and  not  its  antecedents 
or  cause."  Perham  v.  Portland,  etc., 
Co.,  33  Ore.  451.  53  Pac.  14,  72  Am. 
St.  Rep.  730,  40  L.  R.  A.  799. 

"In  determining  the  measure  of 
damages,  the  nature  of  the  statute  un- 
der which  the  action  is  brought  is  to 
be  closely  observed.  If  the  statute 
is  merely  a  survival  statute,  the  re- 
covery is  limited  to  such  damages  as 
might  have  been  recovered  by  the  de- 


ceased himself,  had  he  survived  the  in- 
jury and  brought  the  action.  If  the 
statute,  however,  creates  a  new  cause 
of  action  distinct  from  that  which  the 
deceased  might  have  maintained,  the 
measure  of  damages  is  the  pecuniary 
loss  sustained  by  the  parties  entitled 
to  the  benefit  of  the  action.  In  the 
one  case — that  is,  under  the  survival 
statute  —  the  damages  are  limited  to 
compensation  for  the  pain  and  suffer- 
ing endured  by  the  deceased,  his  loss 
of  time,  and  his  expenses  between  the 
time  of  his  injury  and  his  death.  .  . 
.  In  the  other  ease — that  is,  under 
the  act  of  1852 — the  injury  resulting 
from  the  death  of  a  person  is  to  be 
measured  by  the  standard  of  the  pe- 
cuniary value  of  the  life  of  the  per- 
son to  the  party  entitled  to  the  dam- 
ages. Id.  910;  B.  &  O.  R.  R.  Co.  v. 
State,  Use  of  Hauer,  60  Md.  467.  Or, 
as  epigrammatically  stated  in  Need- 
ham  r.  C.  T.  R.  Co.,  38  Vt.  294:  'Such 
damages  to  the  widow  and  next  of  kin 
begin  where  the  damage  of  the  in- 
testate ended,  viz.,  with  his  death.'  " 
Stewart  t:  United  Elec.  Light  &  P. 
Co.,  104  Md.  332,  65  Atl.  49,  8  L.  R. 
A.  (N.  S.)  384. 

5.     Ill Prouty   v.   Chicago,   250   111. 

222,  95   N.  E.  147.     Ky Louisville  R. 

Co.  V.  Raymond's  Admr.,  135  Ky.  738, 
123  S.  W.  281,  27  L.  R.  A.  (N.  S.) 
176;  Louisville,  etc.,  R.  Co.  v.  Simrall, 
32  Ky.  L.  Rep.  240,  104  S.  W.  1199. 
Me — Sawyer    v.   Perry,    88    Me.    42,   33 

Atl.  660.   Md Stewart  V.  United  Elec, 

etc.,  Co.,  104  Md.  332,  65  Atl.  49,  50 
8  L.  R.  A.  (N.  S.)  384,  annotated 
to  this  point.  Mass. — Clare  v.  New 
York,  etc.,  R.  Co.,  172  Mass.  211,  51 
N.  E.  1083.  Mich.— Ely  v.  Detroit 
United  R.  Co.,  162  Mich.  287,  127  N. 
W.  259;  Oliver  v.  Houghton,  etc.,  Co., 
134  Mich.  367,  96  N.  W.  434. 

The  limitation  in  Lord  Campbell's 
Act  that  but  one  suit  should  be  brought 
was  with  reference  to  suits  brought  un- 
der it.  It  provided  that  but  one  suit 
should  be  brought  for  all  the  benefici- 
aries or  sharers  in  the  damages  recov- 
ered. Legg  V.  Britton,  64  Vt.  652, 
24  Atl.   1016. 
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remedy  excludes  the  other,  and  in  such  ease  it  is  generally  held  that 
but  one  of  these  actions  can  be  maintained.*'  In  other  jurisdictions 
it  is  held  that  neither  is  the  alternative  of,  or  substitute  for  the  other, 
but  that  both  actions  may  be  maintained/ 


6.     U.  S Alder  Co.  v.  Fleming,  159 

Fed.  593,  86  C.  C.  A.  419;  Peers„i;. 
Nevada  Power,  etc.,  Co.,  119  Fed.  400; 
Hulbert  v.  Topeka,  34  Fed.  510  (where 
Judge  Brewer  doubted  correctness  of 
holding  and  followed  it  only  in  defer- 
ence to  Kansas  holdings).  Conn.— 
Goodsell   f.    Hartford,    etc.,   E.    Co.,   33 

Conn.    51.      Ill Holton    v.    Daly,    106 

111.  131  (because  there  was  but  one 
ground  of  liability,  the  wrongful  act 
and  all  claims  for  damages  grew  out  of 
tlie  one  wrong) ;  Chicago,  etc.,  R.  Co. 
V.  O'Connor,  119  111.  586,  9  N.  E. 
263;  Consolidated  Coal  Co.  V.  Drom- 
broski,  106  111.  App.  641.  Ind.— Hecht 
V.   Ohio,   etc.,   E.   Co.,   132   Ind.   507,   32 

N.  E.  302.     Ky Louisville,  etc.,  E.  Co. 

V.  McElwain,  98  Ky.  700,  34  S.  W, 
236,  56  Am.  St.  Rep.  385,  34  L. 
E.  A.  788,  annotated  to  point. 
Ma/SS.  —  Smith  v.  Thomson-Houston 
Elec.     Co.,     188      Mass.     371,     74      N. 

E.   664.     Miss Mohle,   etc.,  E.    Co.   V. 

Hicks,  91  Miss.  273,  46  So.  360,  124 
Am.  St.  Eep.  679.  N.  Y — Littlewood 
V.  New  York,  89  N.  Y.  24,  42  Am.  Eep. 
271;  McGovern  r.  New  York,  etc.,  E. 
Co.,  67  N.  Y.  417.  Ohio — Gallagher 
V.  River  Furnace,  etc.,  Co.,  2  Ohio  N. 
P.  (N.  S.)  661.  K.  I Lubrano  v.  At- 
lantic Mills,  19  E.  I.  129,  32   Atl.  205, 

34  L.  E.  A.  797.     S.  C Price  v.  Eich- 

mond,  etc.,  E.  Co.,  33  S.  C.  556,  12 
S.  E.  413,  26  Am.  St.  Eep.  700.  Utah. 
Fritz  V.  "Western  Union  Tel.  Co.,  25 
Utah  263,  71  Pae.  209.  Vt — ^Legg  v. 
Britton,  64  Vt.  652,  24  Atl.  1016.  Va. 
Brammer's  Admr.  v.  Norfolk,  etc.,  E. 
Co.,  107  Va.  206,  57  S.  E.  593.  Eng. 
Wood  V.  Gray,  L.  E.  (1892)  App.  Cas. 
576. 

In  some  jurisdictions  the  beneficiaries 
may  elect  as  to  whether  they  will  bring 
the  action  under  the  survival  statute 
or  under  the  death  act,  but  a  recovery 
under  one  will  bar  the  remedy  on 
the  other  (Chesapeake,  etc.,  E.  Co.  v. 
Bank's  Admr.,  142  Ky.  746,  135  S. 
W.  285;  Louisville  E.  Co.  v.  Eay- 
mond's  Admr.,  135  Ky.  738,  123  S. 
W.  281,  27  L.  R.  A.  (N.  S.)  176;  Con- 
ner's Admr.  V.  Paul,  12  Bush  (Ky.) 
144;  Brammer's  Admr.  v.  Norfolk,  etc., 
R.    Co.,    107    Va.    206,    57    S.    E.    593) 
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though  where  it  appears  that  his  death 
was  due  to  the  injuries,  his  election 
to  sue  for  the  injuries  will  not  be  al- 
lowed to  defeat  the  statute,  and  the 
recovery  will  be  treated  by  the  court 
as  belonging  to  the  beneficiaries  under 
the  statute.  Louisville,  etc.,  E.  Co. 
r.  Eaymond's  Admr.,  135  Ky.  738,  123 
S.  W.  281,  27  L.  R.  A.   (N.  S.)    176. 

In  other  jurisdictions  if  the  injured 
party  dies  from  the  injuries  received, 
the  action  is  for  the  death,  but  if  he 
dies  from  other  causes,  the  proper  ac- 
tion is  an  action  for  the  injury  to  his 
person  surviving  to  his  personal  repre- 
sentative.    Ill Prouty  V.  Chicago,  250 

111.  222,  95  N.  E.  147.  Kan — Martin 
V.  Missouri,  etc.,,  R.  Co.,  58  Kan.  475, 
49  Pac.  605;  McCarthy  v.  Chicago,  etc., 
R.  Co.,  18  Kan.  46,  26  Am.  Rep.  742. 
Ohio.— Gallagher  v.  River  Furnace,  etc., 
Co.,  2  Ohio  N.  P.  (N.  S.)  661.  Utah. 
Mason  v.  Union  Pac.  R.  Co.,  7  Utah 
77,  24  Pac.  796.  But  in  some  states 
where  both  statutes  exist  there  can  be 
a  recovery  only  for  death  by  wrongful 
act  in  cases  of  immediate  death;  other- 
wise the  action  is  for  the  injuries  under 
the  survival  statute.  Sawyer  v.  Perry, 
88  Me.  42,  33  Atl.  660;  Oliver  v. 
Houghton,  etc.,  Co  ,  134  Mich.  367,  96 
N.  W.'434,  104  Am.  St.-Rep.  607;  Stor- 
rie  V.  Grand  Trunk  E.  Co.,  134  Mich. 
227,  96  N.  W.  569;  Jones  v.  McMillan, 
129  Mich.  86,  88  N.  W.  206.  See  also: 
Belding  r.  Black  Hills,  etc.,  E.  Co., 
3   S.  D.  369,  53  N.  W.  750. 

7.    Ark Davis  v.  St.  Louis,  etc.,  E. 

Co.,   53    Ark.   117,   13    S.    W.   801,    7   L. 

R.    A.    283.      Ga Augusta    R.    Co.    v. 

Glover,  92  Ga.  132,  18  S.  E.  406.  Md. 
Stewart  v.  United  Elec,  etc.,  Co.,  104 
Md.    332,    65   Atl.    49,    54,    8    L.    R.    A. 

(N.    S.)    384.       Mass Clare     v.    New 

York,  etc.,  R.  Co.,  172  Mass.  211,  51 
N.  E.  1083;  Bowes  V.  Boston,  155  Mass. 
344,   29    N.   E.    633,    15    L.    R.    A.    365. 

Mich Elv  V.  Detroit  United  Ry.,   162 

Mich.  287",  127  N.  W.  259;  Dolson  v. 
Lake    Shore,    etc.,    R.    Co.,    128    Mich. 

444,  87  N.  W.  629.     Mo Strode  v.  St. 

Louis,  etc.,  R.  Co.,  87  S.  W.  976;  s.  c, 
197  Mo.  616,  95  S.  W.  851.  Ohio — Ma- 
honing Val.  R.  Co.  V.  Van  Alstine,  77 
Ohio   St.  395,  83   N.   E.   601,  14  L.   E. 
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Recovery  for  Deceased's  Injuries  as  Barring  Beneficiaries'  Action.  —  In 
those  jurisdictions  where  but  one  action  may  be  brought  for  either 
the  death  or  the  injuries,  it  is  well  settled  that  the  recovery  of  dam- 
ages in  an  action  for  the  injuries  bars  the  beneficiaries'  action  for  the 
death,^  or  the  recovery  of  damages  for  the  death  bars  an  action  for 
the  injuries  causing  the  death.^  But  the  fact  that  deceased  had  in- 
stituted an  action  for  the  injuries  before  his  death  which  was  not 
prosecuted  to  judgment,  does  not  bar  the  action  for  death,^"  unless 
the  statute  makes  it  a  prerequisite  to  the  death  action  that  deceased 
had  not  instituted  an  action  for  the  injuries  prior  to    his    death.^^ 

On  the  other  hand  in  those  jurisdictions  where  both  an  action  for 
death  and  an  action  for  injuries  to  deceased  under  the  survival  act 
may  be  brought  concurrently,  a  recovery  in  one  action  is  no  bar  to 
a  recovery  in  the  other  action.^- 


A.  (N.  S.)  S93.  Ore Putnam  v.  South- 
ern Pac.  Co.,  21  Ore.  230,  27  Pac.  1033. 

Wash Hedriek   v.   Ilwaco,   etc.,   Co.,  4 

Wash.  400,  30  Pac.  714.  Wis — Brown 
V.  Chicago,  etc.,  E.  Co.,  102  Wis.  137, 
77  N.  W.  748,  78  X.  W.  771,  44  L.  R. 
A.  579,  reasons  pro  and  contra  fully 
discussed  in  the  opinion.  Eng — Eob- 
inson  v.  Canadian  Pac.  E.  Co.,  L.  E. 
(1892)  App.  Cas.  481;  Leggott  v.  Great 
Northern  E.  Co.,  L.  E.  1  Q.  B.  Div. 
599,  45  L.  J.  Q.  B.  (N.  S.)  557,  35 
L.  T.  (X.  S.)  334;  Bradshaw  V.  Lan- 
cashire, etc.,  E.  Co.,  L.  E.  10  C.  P.  189. 

The  eases  holding  that  release  or  a 
recovery  by  deceased  in  his  lifetime 
bars  the  action  for  de^-th  are  not  an 
authority  upon  this'^iestion  as  they 
are  based  upon  the  theory  that  since 
it  is  a  condition  to  the  action  for  death 
that  deceased  must  have  been  able  to 
recover  for  his  injuries  and  could  not 
under  these  circumstances,  it  bars  the 
death  action  by  the  beneficiaries. 
Brown  v.  Chicago,  etc.,  E.  Co.,  102  Wis. 
137,  77  X.  W.  748,  78  X.  W.  771,  44 
L.  E.  A.  579. 

In  Wisconsin  though  the  injured 
party  dies  from  the  injuries,  the  ac- 
tion under  the  survival  statutes  may 
be  maintained,  and  is  not  limited  to 
actions  where  death  does  not  ensue 
from  the  injury.  Lehmann  v.  Farwell, 
95  Wis.  185,  70  X.  W.  170,  37  L.  E.  A. 
333. 

In  Massachusetts  if  death  is  not  in- 
stantaneous, no  provision  is  made  for 
separate  suits,  but  an  action  in  which 
both  the  damages  to  deceased  as  well 
as  to  the  beneficiaries  may  be  recov- 
ered is  provided  for.  Smith  v.  Thomas- 


Houston   Elee.   Co.,  188  Mass.   371,   74 
X.  E.   664. 

8.  Ind.— Hecht  v.  Ohio,  etc.  E.  Co., 
132  Ind.  507,  32  N.  E.  302.  Ky.— Dona- 
hue r.  Drexler,  82  Ky.  157,  56  Am. 
Eep.  886;  Conner's  Admr.  v.  Paul,  12 
Bush  144.  N.  Y.— Littlewood  v.  Xew 
York,  89  X.  Y.  24,  42  Am.  Eep.  271; 
McGovern  v.  Xew  York  Cent.,  etc.,  E. 
Co.,  67  X.  Y.  417.  Vt,— -Legg  v.  Brit- 
ton,  64  Vt.  652,  24  Atl.  1016.  Va. 
Brammer's  Admr.  v.  Xorfolk,  etc.,  E. 
Co.,  107  Ya.  206,  57  S.  E.  593.  Eng. 
Wood  r.  Gray,  L.  E.  (1892)  App.  Cas. 
576. 

9.  Louisville,  etc.  R.  Co.  r.  McEl- 
wain,  98  Ky.  700,  34  S.  W.  236,  56 
Am.  St.  Rep.  385,  34  L.  E.  A.  788; 
Lubrano  v.  Atlantic  Mills,  19  E.  L 
129,  32  Atl.  205,  34  L.  E.  A.  797. 

10.  Indianapolis,  etc.  E.  Co.  v. 
Stout,  53  Ind.  143;  International,  etc. 
E.  Co.  V.  Kuehn,  70  Tex.  5S2,  8  S.  W. 
484. 

11.  Under  the  Pennsylvania  act 
creating  a  right  of  action  for  wrong- 
ful death,  there  must  not  have  been 
a  suit  for  damages  for  the  injuries  in- 
stituted by  deceased  in  his  lifetime. 
If  such  suit  was  instituted,  the  remedy 
is  to  prosecute  such  action  to  conclu- 
sion. In  such  a  case  a  suit  for  wrong- 
ful death  cannot  be  instituted  after 
his  death.  Black  v.  Baltimore,  etc.  E. 
Co.,  224  Pa.  519,  73  Atl.  903;  Edwards 
r.  Gimbel,  202  Pa.  30,  51  Atl.  357; 
McCaffretv  v.  Pennsvlvania  E.  Co., 
193  Pa.  339,  44  Atl. '453,  74  Am.  St. 
Eep.  690. 

12.  Clare  r.  Xew  York.  etc.  E.  Co., 
172  Mass.  211,  51  N.  E.  1083;  Hedriek 
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Recovery  hy  One  Beneficiary  as  Barring  Action  by  Other  Beneficiaries. 
Under  the  statutes  giving  a  right  of  action  to  several  different  persons  as 
the  heirs,  widow  and  children,  etc.,  it  is  well  settled  that  there  is  but  one 
cause  of  action  to  be  prosecuted  in  a  single  proceeding  by  all  the 
beneficiaries,  and  it  cannot  be  split  up  and  separate  recoveries  had, 
but  a  recovery  by  one  of  the  benefitiaries  bars  a  recovery  by  the 
other  beneficiaries,^^  and  the  pendency  of  a  suit  by  one  beneficiary  may 
be  pleaded  in  bar  of  an  action  by  another." 

Recovery  for  Death  of  One  Brother  as  Barring  Action  for  Death  of  Other 
Brother.  —  Where  two  brothers  were  killed  at  the  same  time  by  the  same 
accident,  the  fact  that  the  beneficiaries  are  the  same  in  both  cases  and 
the  same  person  sues  in  both  cases  does  not  make  a  recovery  for  the 
death  of  one  brother  a  bar  to  an  action  for  the  death  of  the  other.^^ 

Law  at  Time  of  Injury  or  Death  as  Governing.  —  The  right  of  action  for 
death  by  wrongful  act  is  governed  by  the  law  in  force  at  the  time 
of  death  and  not  by  that  existing  at  the  time  of  injury.^° 


V.  Ilwaco  E.,  etc.  Co.,  4  Wash.  400,  30 
Pac.  714. 

Kecovery  for  the  death  of  a  per- 
son under  such  a  statute  is  not  barred 
by  the  recovery  of  damages  for  the 
destruction  of  the  horse  and  wagon 
which  deceased  was  driving  at  the  time 
of  the  injury.  Peake  v.  Baltimore,  etc. 
E.  Co.,  26  Fed.  495. 

In  Barley  v.  Chicago,  etc.  E.  Co.,  4 
Biss.  430,  2  Fed.  Cas.  No.  997,  it  was 
held  in  a  cause  arising  in  Illinois  that 
a  recovery  by  the  parents  of  a  de- 
ceased child  for  the  loss  of  service  of 
the  child  from  the  time  of  injury  until 
he  died,  for  medical  attendance,  funeral 
expenses,  and  the  loss  of  time  of  the 
father  and  mother,  by  reason  of  the 
accident,  from  the  time  of  the  occur- 
rence of  the  accident  until  the  death 
does  not  bar  an  action  for  the  dam- 
ages recoverable  under  the  statute  giv- 
ing an  action  for  death. 

13.  U.  S.— St.  Louis,  etc.  E.  Co.  v. 
Xeedham,  52  Fed.  371,  3  C.  C.  A.  129, 
10  U.  S.  App.  339.  Cal.— Daubert  v. 
Western  Meat  Co.,  139  Cal.  480,  69 
Pae.  297,  73  Pac.  244,  96  Am.  St. 
Rep.  154  (bars  action  by  posthumous 
child);  Hartigan  v.  Southern  Pac.  R. 
Co.,  86  Cal.  142,  24  Pac.  851;  Munro 
t\   Pacific   Coast,  etc.   Co.,  84   Cal.   515, 

24    Pac.    303.      Ill Consolidated     Coal 

Co.  V.  Dombroski,  106  111.  App.  641. 
Ky. — Louisville,  etc.  R.  Co.  v.  Sanders, 
86  Ky.  259,  5  S.  W.  563.  La.— Eichorn 
V.  New  Orleans,  etc.  R.  Co.,  112  La. 
236,  36  So.  335,  104  Am.  St.  Rep.  437. 
Minn. — Almquist  r.  Wilcox,  115  Minn. 
37,   131    N.   W.    796.     Mo.— McNamara 
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■r.  Slavens,  76  Mo.  329.  Ore.— Putnam 
V.  Southern  Pac.  Co.,  21  Ore.  230, 
27  Pac.  1033.  Utah. — Fritz  v.  Western 
Union  Tel.  Co.,  25  Utah  263,  71  Pac. 
209.  Wash. — Riggs  v.  Northern  Pac. 
R.  Co.,  60  Wash.  292,  111  Pac.  162; 
Graetz  v.  McKenzie,  3  Wash.  194,  28 
Pac.  331.  But  see  contra,  Galveston, 
etc.  R.  Co.  V.  Kutae,  72  Tex.  643,  11 
S.  W.  127,  holding  an  action  by  the 
surviving  husband  did  not  preclude  an 
action  by  the  children  as  the  defend- 
ant should  have  required  their  joinder 
in  the  one  action,  though  in  East  Line 
R.  Co.  V.  Culberson,  68  Tex.  664,  5 
S.  W.  820;  Houston,  etc.  R.  Co.  v. 
Moore,  49  Tex.  31,  30  Am.  Rep.  98, 
it  was  said  the  statute  intended  that 
but  one  suit  should  be  brought. 

Child  Subsequently  Born. — In  Cali- 
fornia in  conformity  with  the  above 
rule  it  has  been  held  that  a  recovery 
by  some  of  the  beneficiaries  bars  the 
action  by  a  posthumous  child.  Dau- 
bert V.  Western  Meat  Co.,  139  Cal. 
480,  69  Pac.  297,  73  Pac.  244,  96  Am. 
St.   Rep.  154. 

But  in  Texas  it  was  held  that  a 
recovery  by  the  widow  and  child  did 
not  bar  an  action  by  a  posthumous 
child.  Nelson  v.  Galveston,  etc.  R.  Co., 
78  Tex.  621,  14  S.  W.  1021,  11  L.  R.  A. 
391.     See  also  infra,  VII,  C. 

14.  Fulwider  v.  Trenton,  etc.  Co., 
216  Mo.  582,  116  S.  W.  508.  See  gen- 
erally the  title  "Another  Action  Pend- 
ing." 

15.  Illinois  Cent.  R.  Co.  v.  Slater, 
139  111.  190,  28  N.  E.  830. 

16.  Isola  V.  Weber,  147  N.  Y.  329, 
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Must  Decedent  Have  Had  Eight  of  Action. —  Notwithstanding  the  ac- 
tion is  a  new  cause  of  action,  under  the  statutes  modeled  after  Lord 
Campbell's  Act,  it  is  generally  provided  by  statute,  or  it  is  held  by  con- 
struction, that  the  action  for  wrongful  death  is  only  maintainable  where 
the  circumstances  are  such  as  would  have  entitled  the  deceased  to 
recover  for  his  injuries  had  he  survived.^^ 


41  N.  E.  704,  69  N.  Y.  St.  691;  Weber 
V.  Third  Ave.  E.  Co.,  12  App.  Div.  512, 

42  N.  Y.  Supp,  789,  distinguishing 
O'Reilly  v.  Utah,  etc,  Co.,  87  Hun 
406,  34  N.  Y.  Supp.  858,  68  N.  Y. 
St.   432. 

Injury  Antedating  Statute. — Death 
Afterwards. — A  statute  giving  a  right 
of  action  to  beneficiaries  not  named  in 
a  preceding  statute,  passed  subsequent 
to  the  injury  though  before  his  death 
resulting  therefrom,  the  injury  having 
been  caused  by  negligence  of  another 
under  such  circumstances  that  had 
such  person  lived  he  could  have  re- 
covered, does  not  give  an  action  for 
such  death  to  such  beneficiaries.  Quinn 
V.  Chicago,  etc.  E.  Co.,  141  Wis.  497, 
124  N.  W.  653. 

Statute  After  Death  Reducing  Lim- 
itation Period. — Since  the  cause  of  ac- 
tion accrues  upon  the  death  and  not 
when  the  action  is  commenced,  a  stat- 
ute passed  after  the  death  reducing 
the  limitation  period  does  not  affect 
the  action  for  death  accruing  prior 
thereto.  O'Donnell  V.  Healy,  134  111. 
App.  187. 

17.  U.  S.— ^Louisville  E.  Co.  v. 
Clarke,  152  U.  S.  230,  236,  14  Sup.  Ct. 
579,  38  L.  ed.  422;  Scheffer  f.  Wash- 
ington City  M.  Co.,  105  U.  S.  249,  26 
L.  ed.  1070;  Seaboard,  etc.  Co.  v.  Al- 
len, 192  Fed.  480,  112  C.  C.  A.  642 
(Alabama  statute);  Barron  v.  Illinois 
Cent.  R.  Co.,  1  Biss.  453,  2  Fed.  Cas. 
No.  1,053.  Ala.— Suell  v.  Derricott,  161 
Ala.    259,    49    So.    895,    23     L.     E.     A. 

(N.   S.)    996.     Cal Watts   r.   Murphv, 

9  Cal.  App.  564,  99  Pac.  1104.  Del. 
Perry  v.  Philadelphia,  etc.  E.  Co.,  77 
Atl.  '725.  Fla.— Duval  r.  Hunt,  34  Fla. 
85,  15  So.  876.  Ga.— Southern  Bell 
Tel.  Co.  V.  Cassin,  111  Ga.  575,  3d 
S.  E.  881;  Hopkins  v.  Southern  E. 
Co..   110   Ga.    85,   35   S.   E.   307;    Yonge 

V.  Kinnev,  28  Ga.  111.     Ill Holton  v. 

Daly,  106  111.  131;  Quincy  Coal  Co.  v. 
Hood,  77  111.  68;  Donk  Bros.  Coal  Co. 
r.  Leavitt,  109  111.  App.  385.  Ind, 
Malott  V.  Shimer,  153  Ind.  35,  54  N.  E. 
101,    74    Am.    St.    Eep.    278;    Hecht    v. 


Ohio,  etc.  E.  Co.,  132  Ind.  507,  32 
N.  E.  302;  Ohio,  etc.  E.  Co.  v.  Tindall, 
13  Ind.  366.  Kan.— Sewell  v.  Atchison, 
etc.  E.  Co.,  78  Kan.  1,  96  Pac.  1007, 
Ky, — Louisville,  etc,  E,  Co,  v.  Eay- 
mond's  Admr.,  123  S.  W.  281,  27  L. 
E.  A.  (N.  S.)  176.  Mich.— Dolson  v. 
Lake  Shore,  etc.  E.  Co.,  128  Mich. 
444,  87  N.  W.  629,  631;  Sweetland  v. 
Chicago,  etc.  E.  Co.,  117  Mich.  329, 
75  N.  W.  1066,  43  L.  E.  A.  568  (statute 
so  provides).  Minn. — Keever  v.  Man- 
kato,  113  Minn.  55,  129  N.  W.  158,  33 
L.  E.  A.  (N.  S.)  339  (§4503  Eev.  Laws, 
1905,  so  provides);  Sykora  v.  Case 
Threshing  Mach.  Co.,  59  Minn.  130,  60 
X.  W.  1008.  Mo.— Hawkins  v.  Smith, 
147  S.  W.  1042;  Strode  V.  St.  Louis, 
etc.  E.  Co.,  197  Mo.  616,  95  S.  W.  851, 
7  Am.  &  Eng.  Ann.  Cas.  1084;  Spiva 
r.  Osage  Coal  &  M.  Co.,  88  Mo,  68; 
Hawkins  v.  Smith,  147  S,  W,  1042; 
Butler  f,  Chicago,  etc.  E.  Co.,  155  Mo. 
App.  287,  136  S.  W.  729.  Neb.  — Chi- 
cago, etc.  E.  Co.  V.  Zernecke,  59  Neb. 
6S9,  82  X.  W.  26,  55  L.  E.  A.  610. 
N.  Y.— Hughes  v.  Auburn,  161  N.  Y. 
96,  55  X.  E.  389,  46  L.  E.  A.  636; 
Sullivan  v.  Dunham,  161  N.  Y.  290, 
55  N.  E.  923,  76  Am.  St.  Eep.  274, 
47  L.  R.  A.  715;  Littlewood  v.  New 
York,  89  X.  Y.  24,  42  Am.  Eep.  271; 
Lynch  v.  Davis,  12  How.  Pr.  323; 
Shields  V.  Pugh,  122  App.  Div.  586, 
107  X.  Y.  Supp.  604.  Ohio.— Mahon- 
ing Val.,  etc.  E.  Co.  v.  Van  Alstine, 
77  Ohio  St.  395,  83  N.  E.  601.  Ore. 
Perham  r.  Portland  El.  E.  Co.,  33  Ore. 
451,  53  Pac.  14.  R.  I.— Xeilson  v. 
Brown,  13  E.  I.  651,  43  Am.  Eep.  58. 
S.  C. — Price  v.  Eiehmond,  etc.  E.  Co., 
33  S.  C.  556,  12  S.  E.  413.  Tex.— Thomp- 
son V.  Fort  Worth,  etc.  E.  Co.,  97 
Tex.  590,  80  S.  W.  990;  Texas,  etc.  E, 
Co.  V.  Berry,  67  Tex.  238,  5  S.  W.  817; 
Southwestern,  etc.  Co.  v.  Solomon,  54 
Tex.  Civ.  App.  306,  117  S.  W.  214. 
Vt. — Carty's  Admr.  v.  Winooski,  78 
Vt.  104,  2  Atl.  45,  2  L.  E.  A.  (X.  S.) 
95;  Legg  v.  Britton,  64  Vt.  652,  24 
Atl.  1016.  Va. — Brammer's  Admr.  v. 
Norfolk,   etc.   R.   Co.,   107   Va.    206,   57 
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III.  THE  ACTION  BY  WHICH  THE  RIGHT  CAN  BE  EN- 
FORCED. —  Where  the  statute  creates  a  cause  of  action  for  wrong- 
ful death  without  creating  a  special  remedy  for  its  enforcement,  it 
may  be  enforced  by  any  appropriate  common  law  action.^^ 

Waiver  of  Remedy.  —  But  where  two  different  remedies  are  given  a 
person  for  wrongful  death,  his  adoption  of  one  is  a  waiver  of  the 
other  remedy.^® 

IV.  ABATEMENT  AND  REVIVAL.  — A.  By  Death  of  Plaint- 
IFF.  —  In  the  absence  of  statutory  provisions  to  the  contrary,  a  pend- 
ing action  for  death  by  wrongful  act  upon  the  death  of  the  sole  bene- 
ficiary abates  and  cannot  be  revived  in  the  name  of  the  personal  rep- 
resentative    of    such    beneficiary,-"    or    in    the    name    of    surviving 


S.  E.  593.  Wis.— Johnson  r.  Eau 
Claire,  135  N.  W.  481;  Ean  r.  Chicago, 
etc.  E.  Co.,  95  Wis.  69,  69  X.  W. 
997.  Eng.— Eead  v.  Great  Eastern  E. 
Co.,  L.  E.  3  Q.  B.  Div.  555,  37  L.  J. 
Q.  B.  278,  18  L.  T.  jST.  S.  82,  9  B.  & 
S.  714,  16  W.  E.  1040.  Can.— Canadian 
Pac.  E.  Co.  V.  Eobinson,  19  Can.  Sup. 
292;  Erdman  v.  Walkerton,  20  Ont. 
App.  444,  23  Can.  Sup.  352. 

In  German  American  T.  Co.  v.  La- 
fayette Box,  etc.  Co.  (Ind.  App.),  98 
N.  E.  874,  it  is  held  that  the  founda- 
tion of  the  action  is  the  death  and 
not  the  injury;  in  which  case  the  court 
decided  the  death  action  was  not  barred 
though  deceased's  action  for  injuries 
was  barred  by  limitations  prior  to  his 
death. 

The  provision  that  the  personal  rep- 
resentative may  maintain  an  action  if 
the  deceased  could  ha^-e  maintained 
one,  if  the  injury  had  not  caused 
death,  is  applicable  to  the  cause  of 
action  and  not  to  the  person  bringing 
it.  Pittsburg,  etc.  E.  Co.  v.  Vining's 
Admr.,  27  Ind.  513,  92  Am.  Dec.  269; 
Jeffersonville  E.  Co.  v.  Swayne's 
Admr.,  26  Ind.  477. 

Statute  Applicable  to  Causes  of  Ac- 
tion Subsequently  Created. — A  statute 
giving  a  cause  of  action  for  wrongful 
death  "is  general  and  applies  'when- 
ever' a  death  has  been  caused  under 
circumstances  which  would  have  given 
a  cause  of  action  had  the  person  sur- 
vived." It  is  not  applicable  only  to 
cases  which  might  arise  under  the  law 
as  it  then  was,  but  is  a  general  and 
very  wholesome  rule,  as  applicable  to 
causes  of  action  arising  under  subse- 
quent remedial  statutes  as  to  those 
arising  under  the  common  law  or  un- 
der    statutes     then     existing.       Judge 
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Cooley  in  Merkle  r.  Bennington,  58 
Mich.  156,  24  N.  W.  776,  55  Am.  St. 
Eep.  666.  See  also  Hawkins  v.  Smith 
(Mo.),  147  S.  W.  1042,  disapproving 
Strottman  v.  St.  Louis,  etc.  E.  Co.,  211 
Mo.  227,  109  S.  W.  769. 

18.  Union,  etc.  T.  Co.  v.  Shaeklet, 
119  111.  232,  239,  10  N.  E.  896. 

Declaring  on  Contract. — ITnder  the 
Xew  York  act  of  1849  giving  an  ac- 
tion for  death  from  the  negligence, 
etc.,  of  any  railroad  employe,  conduc- 
tor, etc.,  the  personal  representative 
of  deceased  may  properly  declare  on 
contract  for  the  death  of  deceased 
while  a  passenger.  Doedt  v.  Wiswall, 
15   How.   Pr.    (N.  Y.)   128. 

Entitling  Pleadings. — Though  a  rule 
of  court  requires  actions  for  personal 
injuries,  and  actions  of  troA^er  and 
trespass  on  the  case-  for  injuries  to 
property  to  be  styled  in  the  process 
and  pleadings  "actions  of  tort,"  an 
action  for  damages  for  wrongful  death 
need  not  be  so  styled  as  it  is  not 
within  the  above  rule.  Van  Blarcom 
V.  Delaware,  etc.  Co.,  49  N.  J.  L.  179, 
6  Atl.  503. 

19.  Waiver  of  Remedy. — Where  a 
person  has  a  remedy  for  wrongful 
death  under  two  distinct  statutes,  the 
measure  of  damages,  the  issues  and  de- 
fenses being  diflferent  under  each  stat- 
ute, and  he  adopts  one  of  these  rem- 
edies he  thereby  waives  the  other 
remedy.  Kanton  r.  Kellv  (Wash.),  121 
Pac.  "833.  See  generally  the  title 
"Choice   and  Election   of  Remedies." 

20.  TJ.  S. — Sanders'  Admx.  v.  Louis- 
ville, etc.  Co.,  Ill  Fed.  708,  49  C.  C. 
A.  565.  Tennessee  statute.  Ark. — Bil- 
lingslev  r.  St.  Louis,  etc.  E.  Co.,  84 
Ark.  617,  107  S.  W.  173,  120  Am.  St. 
Eep.    95    (neither  injury  to  person   or 
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property  so  right  of  action  Tvould  sur- 
vive under  general  statute  providing 
such  actions  should  survive).  Ga. — Fra- 
zier  V.  Georgia  E.  Co.,  101  Ga.  77,  28 
S.  E.  662;  Peebles  v.  Charleston,  etc. 
E.  Co.,  7  Ga.  App.  279,  66  S.  E.  9.53. 
Ind. — Dillier  r.  Cleveland,  etc.  E.  Co., 
34  Ind.  App.  52,  72  N.  E.  271,  if  right 
vests  in  widow  or  children,  if  any, 
or  next  of  kin,  upon  death  of  widow 
where  there  are  no  children,  pending 
action,  the  action  abates.  La. — Huber- 
wald  V.  Orleans  E.  Co.,  50  La.  Ann. 
477,  23  So.  474;  Chivers  v.  Eogers,  50 
La.  Ann.  57,  23  So.  100  (death  before 
judgment).  Me. — Hammond  V.  Lewis- 
ton,  etc.  E.  Co.,  106  Me.  209,  76  Atl. 
672,  30  L.  E.  A.  (N.  S.)  78.  Md. 
State  i'.  Baltimore,  etc.  E.  Co.,  70 
Md.  319,  17  Atl.  88.  Mo.— Gilkeson 
V.  Missouri  Pac.  E.  Co.,  222  Mo.  173, 
121  S.  W.  138;  Millar  v.  St.  Louis, 
etc.  Co.,  216  Mo.  99,  115  S.  W.  521 
(death  pending  appeal);  McMurray  v. 
St.  Louis,  etc.  E.  Co.  (Mo.  App.),  142 
S.  W.  479  (death  pending  appeal). 
Ohio.— Dovle  r.  Baltimore,  etc.  E.  Co., 
81  Ohio  St.  184,  90  X.  E.  165.  Tenn. 
Louisville,  etc.  E.  Co.  v.  Bean,  94 
Tenn.  388,  29  S.  W.  370;  Loague  v. 
Memphis,  etc.  E.  Co.,  91  Tenn.  458, 
19  S.  W.  430.  Wis. — Schmidt  r.  Me- 
nasha,  etc.  Co.,  99  Wis.  300,  74  N.  W. 
797;  Woodward  r.  Chicago,  etc.  E.  Co., 
23  Wis.  400  (though  brought  by  per- 
sonal representative  as  a  nominal  par- 
ty). Can. — McHugh  v.  Grand  Trunk 
E.  Co.,  2  Ont.  L.  Eep.  600,  reversing 
32   Ont.   234. 

Minority  Rule. — But  in  a  few  states 
the  death  of  the  "next  of  kin"  en- 
titled to  a  recovery,  where  there  are 
other  next  of  kin  who  would  take 
under  statutes  of  descent  and  distribu- 
tion does  not  abrogate  the  liability  of 
the  wrongdoer,  incurred  for  the  pe- 
cuniary injury  sustained  and  which 
vested'  in  the  statutory  beneficiary 
upon  the  death.  The  death  of  the 
beneficiary  pending  suit  has  a  controll- 
ing effect  on  the  quantum  of  dam- 
ages only  and  the  right  of  action  sur- 
vives to  the  beneficiary's  administrator 
as  the  damages  are  to  the  property 
rights  of  the  beneficiaries.  Cooper  r. 
Shore  El.  Co.,  63  X.  J.  L.  558,  44  Atl. 
633;  Meekin  v.  Brooklyn  Hts.  E.  Co., 
164  X.  Y.  145,  58  N.  E.  50.  79  Am. 
St.  Eep.  635,  51  L.  E.  A.  235;  Con- 
way V.  Xew  York,  139  App.  Div.  446, 
124  N.  Y.    Supp.   660;    Pitkin  V.   Xew 


York  Cent.  E.  Co.,  94  App.  Div.  31, 
87  X.  Y.  Supp.  906;  Mundt  v.  Glokner, 
24  App.  Div.  110,  48  X.  Y.  Supp.  940, 
affirmed,   160  X.  Y.  571,  55  X.  E.  297. 

Action  for  Wrongful  Death  as  Prop- 
erty Right  Which  Survives. — It  has 
been  specifically  held  in  Doyle  r.  Bal- 
timore, etc.  E.  Co.,  81  Ohio  St.  184, 
90  X.  E.  165,  that  the  right  of  action 
for  wrongful  death  is  not  "property" 
so  as  to  pass  to  the  heirs  or  next  of 
kin  of  the  designated  beneficiaries, 
unless  so  provided  by  statute.  The 
Xew  Jersey  and  Xew  York  cases  cited 
to  the  minority  doctrine  above  are 
based  on  the  theory  of  damage  to  the 
property  rights  of  the  designated  ben- 
eficiaries. Cooper  v.  Shore  El.  Co., 
supra;  Meekin  r.  Brooklyn  Hts.  E. 
Co.,  supra.  See  also  Fitzgerald  v.  Ed- 
ison Elec,  etc.  Co.,  207  Pa.  118,  56 
Atl.  350;  Haggerty  v.  Pittston,  17  Fa. 
Super.  151.  It  has  also  been  held  in 
Heald  r.  Wallace,  109  Tenn.  346,  71 
S.  W.  80,  that  while  a  beneficiary's  ac- 
tion for  wrongful  death  abated  by  his 
death  prior  to  judgment,  and  could 
not  be  revived  by  his  administrator, 
as  to  those  dying  after  judgment  and 
pending  appeal,  the  action  did  not 
abate  but  converted  the  liability  for 
tort  into  a  debt  which  was  a  property 
right  which  passed. 

Death  Pending  Appeal. — The  rule 
stated  in  the  text  is  applicable  though 
there  has  been  a  judgment  for  the 
plaintiff  and  he  dies  pending  an  ap- 
peal. There  is  no  merger  of  the  orig- 
inal cause  into  dollars  and  cents. 
Property  rights  cannot  be  read  into  the 
judgment.  Millar  v.  St.  Louis,  etc. 
Co.,  216  Mo.  99,  115  S.  W.  521. 

Texas. — One  Beneficiary  Suing  on  Be- 
half of  Others. — If  a  suit  is  brought 
by  one  beneficiary  on  behalf  of  him- 
self and  other  beneficiaries,  the  suit 
does  not  abate  upon  the  death  of  the 
plaintiff,  but  may  be  revived  in  the 
name  of  the  other  beneficiaries  entitled 
to  the  reeoverv.  Houston,  etc.  E.  Co. 
V.  Moore,  49  Tex.  31.  By  the  Texas 
statute  the  suite  abates  upon  the  death 
of  the  sole  plaintiff,  where  he  is  the 
only  party  entitled  to  the  money  re- 
covered. Texas  Loan  Agency  r.  Flem- 
ing, 18  Tex.  Civ.  App.  668.  46  S.  W. 
63.^  reversed  on  other  grounds,  92  Tex. 
458.   49   S.   W.   1039,   44   L.   E.    A.   279. 

Assinnment  Prior  to  Suit.— The  stat- 
ute allowing  the  assignment  of  any 
claim  "after"  suit  filed  does  not  pre- 
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beneficiaries  belonging  to  a  subsequent  class  of  beneficiaries.-^  The 
death  of  one  of  several  beneficiaries,  however,  does  not  abate  the  action 
as  to  all,  but  only  as  to  the  deceased  beneficiary.-^ 


vent  the  abatement  of  a  suit  for 
wrongful  death,  assigned  "prior"  to 
suit  brought,  by  the  death  of  the  sole 
beneficiary.  Southern  Pac.  Co.  v.  Win- 
ton,  27  Tex.  Civ.  App.  503,  66  S.  W. 
477. 

All  Beneficiaries  Killed  in  common 
Disaster. — Where  all  the  beneficiaries 
within  the  purview  of  the  statute  per- 
ished together  in  one  common  disas- 
ter, there  is  no  person  left  to  whom 
the  action  could  survive,  and  it  can- 
not be  maintained  by  the  administra- 
tor of  one  of  the  statutory  beneficiaries. 
Oibbs  V.  Hannibal  City,  82  Mo.  143, 
cited  in  Gilkeson  r.  Missouri  Pac.  E. 
Co.,   222   Mo.    173,   121   S.   W.   138. 

Action  Prosecuted  in  Name  of  State. 
Death  of  Equitable  Plaintiff. — The  fact 
that  the  statute  requires  the  action  to 
be  brought  in  the  name  of  the  state 
does  not  prevent  the  action  from  abat- 
ing on  the  death  of  the  beneficiary 
entitled  to  the  recovery.  There  is 
no  contractual  relation  in  such  cases 
between  the  state,  the  legal  plaintiff 
and  the  defendant.  The  state  is  mere- 
ly a  formal  party  and  upon  the  death 
of  the  equitable  plaintiff,  the  suit  can- 
not be  carried  on  in  the  name  of  the 
state  against  the  defendant.  State  v. 
Baltimore,  etc.  E.  Co.,  70  Md.  319,  17 
Atl.   88. 

21.  Me. — Hammond  v.  Lewiston, 
etc.  E.  Co.,  106  Me.  209,  76  Atl.  672, 
30  L.  E.  A.  (N.  S.)  78.  Ohio.— Doyle 
V.  Baltimore,  etc.  E.  Co.,  81  Ohio  St. 
184,  90  N.  E.  165.  Tenn.— Loague  v. 
Memphis,  etc.  E.  Co.,  91  Tenn.  458, 
19  S.  W.  430.  Wis. — Schmidt  v.  Me- 
nasha,  etc.  Co.,  99  Wis.  300,  74  N.  W. 
797;  Woodward  v.  Chicago,  etc.  E.  Co., 
23  Wis.  400. 

But  see  contra,  Morris  v.  Sparten- 
burg,  etc.  Co.,  70  S.  C.  279,  49  S.  E. 
854,  holding  that  upon  the  death  of 
the  sole  beneficiary  of  one  class,  the 
father,  the  action  did  not  abate  but 
was  to  be  prosecuted  for  the  benefit 
of  any  of  the  statutory  beneficiaries 
belonging  to  any  of  the  classes  then 
existing.  See  also  Meekin  v.  Brooklyn 
Hts.  E.  Co.,  164  N.  y.  145,  58  N.  E. 
50,  79  Am.  St.  Eep.  635,  51  L.  E.  A. 
235,  afflrminfj,  51  App.  Div.  1,  64  N.  Y. 
Supp.  291. 
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22.  Cal. — Taylor  v.  Western  Pac.  E. 
Co.,  45  Cal.  323,  upon  the  death  of  the 
widow  where  the  widow  and  children 
sue,  evidence  as  to  the  damage  to  the 
widow  is  irrelevant,  but  the  only  ques- 
tion is  compensation  to  the  children. 
Ga. — David  v.  Southwestrn  E.  Co.,  41 
Ga.  223,  one  parent  suing  for  death 
of  other  parent  for  benefit  of  himself 
and  children.  Ind.— Jeffersonville,  etc. 
E.  Co.  V.  Hendricks,  41  Ind.  48,  75. 
Mo.— Senn  v.  Southern  E.  Co.,  124  Mo. 
621,  28  S.  W.  66  (death  of  father, 
where  father  and  mother  sue) ;  Tobin 
V.  Missouri  Pac.  E.  Co.,  18  S.  W.  996 
(where  the  parents  sue  for  the  wrong- 
ful death  of  their  child,  the  death  of 
one  parent  does  not  abate  the  action). 
Pa. — Fitzgerald  v.  Edison  El.,  etc.  Co., 
207  Pa.  118,  56  Atl.  350.  Tenn.— Heald 
V.  Wallace,  109  Tenn.  346,  71  S.  W.  80. 
Tex. — Houston,  etc.  E.  Co.  v.  Moore, 
49  Tex.  31,  45  (though  brought  in 
name  of  one  beneficiary  for  himself 
and  others);  Texas  L.  Agency  V. 
Fleming,  18  Tex.  Civ.  App.  668,  46 
S.  W.  63,  reversed  on  other  grounds, 
92  Tex.  458,  49  S.  W.  1039,  44  L.  E. 
A.  279. 

Death  of  One  Parent  Suing  for 
Death  of  Child. — Where  husband  and 
wife  sue  for  the  death  of  their  child, 
on  the  death  of  one  parent  the  action 
survives  to  the  other  party.  Senn  v. 
Southern  E.  Co.,  124  Mo.  621,  28  S.  W. 
66;  Tobin  v.  Missouri  Pac.  E.  Co. 
(Mo.),  18  S.  W.  996. 

Making  Personal  Representative  of 
Deceased  Beneficiary  Party. — Under  the 
Texas  statutes  providing  that  "the 
action  shall  not  abate  by  the  death 
of  either  party  to  the  record,  if  any 
person  entitled  to  the  benefit  of  the 
action  survives,"  and  that  "if  the 
plaintiff  dies  pending  the  suit_,  when 
there  is  only  one  plaintiff  (one  party 
being  authorized  to  sue  for  all)  some 
one  or  more  of  the  parties  entitled  to 
the  money  recovered  may  by  order  of 
the  court  be  made  plaintiff,"  the  ac- 
tion is  confined  to  the  parties  named 
in  the  statute  and  does  not  survive 
them.  Therefore  upon  the  death  of  the 
mother,  where  suit  was  brought  by  the 
widow,  children  and  parents,  the 
mother's  personal  representative  could 
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But  by  statute  in  some  jurisdictions  the  action  for  wrongful  death 
does  not  abate  by  reason  of  the  death  of  the  beneficiaries.-^ 

Death  in  Common  Disaster.  —  Under  a  statute  providing  that  the 
widow  is  entitled  to  the  recovery  where  there  are  no  children,  if  hus- 
band and  wife  are  injured  in  the  same  disaster,  and  the  wife  survives 
the  husband  for  a  time,  the  right  of  action  for  the  death  of  the  hus- 
band survives  to  the  heirs  of  the  wife  and  not  to  the  husband's 
heirs.^* 

B.  By  Death  of  Defendant.  —  The  common  law  rule  that  a  right 
of  action  for  tort  does  not  survive  the  death  of  the  tortfeasor  is  ap- 
plicable to  actions  for  wrongful  death,-^  unless  there  is  a  statutory 
provision  that  the  death  of  the  wrongdoer  shall  not  abate  the  action, 


not  be  made  a  party.  Texas  Loan 
Agency  f.  Fleming,  18  Tex.  Civ.  App. 
668,  46  S.  W.  63,  reversed  on  other 
grounds,  92  Tex.  458,  49  S.  W.  1039,  44 
L.  K.  A.  279. 

23.  Ga. — Frazier  v.  Georgia,  etc.  E. 
Co.,  101  Ga.  77,  28  S.  E.  662;  Peebles 
f.  Charleston,  etc.  E.  Co.,  7  Ga.  App. 
279,  66  S.  E.  953.  111.— Devine  f. 
Healy,  241  111.  34,  89  N.  E.  251,  re- 
versing 141  111.  App.  290.  Ind.— Penn- 
sylvania Co.  r.  Davis,  4  Ind.  App.  51, 
29  X.  E.  425.  Ky. — Thomas  v.  Mavs- 
ville  Gas  Co.,  112  Ky.  569,  66  S.  W. 
398.  Mo. — Behen  v.  St.  Louis  Transit 
Co.,  186  Mo.  430,  85  S.  W.  346.  OMo. 
Dovle  V.  Baltimore,  etc.  E.  Co.,  81 
Ohio  St.  184,  90  N.  E.  165.  Pa. 
Fitzgerald  v.  Edison  Ilium.  Co.,  207 
Pa.  118,  56  Atl.  350  (plaintiff's  ad- 
ministrator substituted);  McArdle  f. 
Pittsburg  E.  Co.,  41  Pa.  Super.  162; 
Haggerty  v.  Pittston,  17  Pa.  Super. 
151  (taxed  as  a  species  of  property 
also).  Tenn. — St.  Louis,  etc.  E.  Co. 
r.  Leazer,  119  Tenn.  1,  107  S.  W.  684, 
statute  not  retroactive.  Tex. — Texas 
Loan  Agency  v.  Fleming,  18  Tex.  Civ. 
App.  668,  46  S.  W.  63,  reversed  on 
other  grounds,  92  Tex.  458,  49  S.  W. 
1039,  44  L.  E.  A.  279.  Va,— Beaver's 
Admx.  V.  Putnam's  Curator,  110  Va. 
713,   67   S.  E.   353. 

Pending  Actions  Only  Affected  by 
Statute. — A  statute  providing  that  ac- 
tions for  death  shall  not  abate  by  rea- 
son of  the  death  of  plaintiff  or  de- 
fendant refers  to  pending  actions  only 
and  does  not  prevent  the  abatement 
of  an  action  not  commenced  by  the 
beneficiarv  entitled  thereto.  Frazier  v. 
Georgia,  etc.  E.  Co.,  101  Ga.  77,  28 
S.  E.  662;  Peebles  v.  Charleston,  etc. 
E.  Co.,  7   Ga.  App.  279,  66  S.  E.  953. 


No  Other  Beneficiary  Alive. — Such 
statutes  do  not  prevent  the  abajte- 
ment  of  a  suit  because  of  the  death 
of  the  beneficiary,  where  there  is  no 
other  statutory  beneficiary  alive.  Doyle 
r.  Baltimore,  etc.  E.  Co.,  81  Ohio  St. 
184,  90  N.  E.   165. 

24.  Waldo  V.  Goodsell,  33  Conn. 
432. 

25.  Ark.— Davis  v.  Nichols,  54  Ark. 
358,  15  S.  W.  880.  Colo.— Letson  v. 
Brown,  11  Colo.  App.  11,  52  Pac.  287. 
Ind. — Hamilton  i\  Jones,  125  Ind.  176, 
25  N.  E.  192.  Minn. — Green  v.  Thomp- 
son, 26  Minn.  500,  5  N.  W.  376.  Mo. 
Bates  V.  Svlvester,  205  Mo.  493,  104 
S.  W.  73,  12  Am.  &  Eng.  Ann.  Cas. 
457.  N.  y.— Moriortv  v.  Bartlett,  99 
N.  Y.  651,  1  N.  E.  794;  Hegerich  v. 
Keddie,  99  N.  Y.  258,  1  N.  E.  787, 
52  Am.  Eep.  25,  disapproving  Yertore 
V.  Wiswall,  16  How.  Pr.  8;  Norton  tJ. 
Wiswall,  14  How.  Pr.  42.  Ohio.— Eus- 
sell  V.  Sunbury,  37  Ohio  St.  372,  41 
Am.  Eep.  523,  right  to  begin  action 
abates.  But  see  Hudson  v.  Adin,  4 
Ohio  Dec.  (Eeprint)  211,  1  Cleve.  122, 
holding  a  pending  action  does  not 
abate.  Pa. — Moe  v.  Smilev,  125  Pa. 
136,  17  Atl.  228,  3  L.  E.  A. '341;  Weiss 
V.    Hunsicker,    14   Pa.    Co.    Ct.    398. 

See  also  Einker  v.  Hurd  (Wash.),  124 
Pac.  687,  holding  the  action  did  not 
survive  the  death  of  the  wrongdoer 
and  cannot  be  maintained  against  the 
tort    feasor's    personal    representative. 

Dissolution  of  Corporation. — But  a 
judgment  dissolving  a  corporation  and 
the  appointment  of  a  receiver  for  the 
corporation  does  not  abate  the  action 
for  wrongful  death,  which  survives 
against  the  receiver.  People  v.  Troy 
Steel,  etc.  Co.,  82  Hun  303,  31  N.  Y. 
Supp.   337. 
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and  that  it  may  be  revived  against  the  wrongdoer's  personal  represen- 
tative.-*^    Such  statutes  are  strictly  construed.^^ 

C.  By  Death  of  Personal,  Representative.  —  Upon  the  death 
of  the  personal  representative  in  whose  name  the  statute  requires  the 
action  to  be  brought,  the  action  does  not  abate ;-«  but  it  should  not 
be  revived  in  the  name  of  the  personal  representative's  executor.  A 
successor  should  be  appointed  and  the  action  revived  in  his  name.-^ 

V.  THE  COURTS  IN  WHICH  THE  ACTION  MAY  BE  MAIN- 
TAINED.    The   right    of   action   is   generally   transitory    not  local,  and 

the  liability  may  be  enforced  in  any  county  of  the  state  where  the 
wrongdoer,^"  or  any  one   of  several  wrongdoers,  resides  or  may  be 


26.  111. — Devine  v.  Healey,  241  111. 
34,  89  N.  E.  251,  reversing  141  111.  App. 
290.  Ky.— Moorehead's  Admx.  v.  Bitt- 
ner,  106  Ky.  523,  50  S.  W.  857;  Mer- 
rill V.  Puckett's  Curator,  29  Ky.  L. 
Kep.  595,  93  S.  W.  912.  Mo.— Bates 
V.  Sylvester,  205  Mo.  493,  104  S.  W. 
73.  N.  C. — Collier  V.  Arrington,  61 
N.  C.  356.  Pa. — Moe  v.  Smiley,  125 
Pa.  136,  17  Atl.  228,  23  W.  N.  C.  461. 
Tex. — Johnson  v.  Farmer,  89  Tex.  610, 
35  S.  W.  1062.  Va. — Beaver's  Admx. 
V.  Putnam's  Curator,  110  Va.  713,  67 
S.   E.   353. 

27.  Under  a  statute  providing  for 
the  survival  of  "all  actions  at  law 
whatsoever,  save  and  except  actions 
on  the  case  for  slander  or  libel,  or  tres- 
pass for  injuries  done  to  the  person," 
since  an  action  for  death,  if  given  at 
common  law,  would  have  been  an  ac- 
tion of  trespass  on  the"  case,  it  does 
not  survive.  Munal  v.  Brown,  70  Fed. 
967. 

Death  of  Wrongdoer  Prior  to  Suit 
Brought. — A  statute  providing  that 
upon  the  death  of  the  wrongdoer 
"after  suit  brought,"  the  action  shall 
be  revived  against  his  personal  repre- 
sentative, is  to  be  strictly  construed, 
and  upon  the  death  of  the  wrongdoer 
prior  to  the  commencement  of  an  ac- 
tion the  suit  abates.  Johnson  v.  Farm- 
er, 89  Tex.  610,  35  S.  W.  1062.  See 
also  Peebles  v.  Charleston,  etc.  E.  Co., 
7    Ga.    App.    279,    66    S.   E.    9.53. 

Upon  the  death  of  the  wrongdoer 
prior  to  accrual  of  action  or  the  death 
of  plaintiff's  intestate,  the  action  for 
death  never  comes  into  existence. 
Beaver's  Admx.  v.  Putnam's  Curator, 
110  Va.  713,  67  S.  E.  353,  where  the 
wrongdoer  committed  suicide  imme- 
diately after  shooting  deceased. 

28.  Conway  V.  New  York,  139  App. 
Div.  446,  124  N.  Y.  Supp.  660. 
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29.  Hodges  v.  Webber,  65  App. 
Div.  170,  72  N.  Y.  Supp.  508.  See 
generally  the  title  "Executors  and  Ad- 
ministrators." 

30.  Ala. — Alabama,  etc.  K.  Co.  v. 
Ambrose,  163  Ala.  220,  50  So.  1030, 
residence  of  corporation  or  place  of 
injury  causing  death,  unless  it  has  no 
agent  doing  business  in  the  county. 
Ga. — Southwestern  K.  Co.  v.  Paulk,  24 
Ga.  356,  under  act  of  1850— death  by 
railroad.  Ky.— Louisville,  etc.  E.  Co 
V.  Hoskins',  Admr.,  32  Ky.  L.  Eep 
1263,  108  S.  W.  305;  Louisville,  etc 
E.  Co.  V.  Cooley's  Admr.,  20  Ky.  L 
Eep.  1372,  49  S.  W.  339.  N.  J.— Acker 
son  V.  Erie  E.  Co.,  31  N.  J.  L.  309 
Ohio.— Stuart  v.  Porter,  79  Ohio  St 
1,  85  N.  E.  1062,  action  against  in 
sane  defendant  must  be  brought  where 
he  has  a  legal  domicil. 

Utah. — Venue  of  Actions  by  Non- 
Residents. — An  action  for  wrongful 
death  by  a  nonresident  must  be  brought 
in  county  of  defendant's  residence, 
or,  if  defendant  is  a  corporation,  where 
it  has  its  principal  place  of  business. 
This  may  be  waived.  Stone  v.  Union 
Pac.  E.  Co.,  32  Utah  185,  89  Pac. 
715. 

In  Texas  defendants  must  be  sued 
in  the  county  of  defendant's  residence 
and  not  at  the  place  where  the  injury 
occurred,  as  this  does  not  fall  within 
the  statute  allowing  civil  actions, 
where  the  foundation  thereof  is  a 
"crime,  offense,  or  trespass,"  to  be 
brought  in  the  county  where  the  crime, 
offense,  or  trespass  was  committed. 
Austin  V.  Cameron,  83  Tex.  351,  18 
S.  W.  437. 

Foreign      Corporation. — A      domestic 

railroad,   owning  no   rolling   stock,  and 

several    foreign     companies,     who     are 

connecting    carriers    and    operate    their 

I  trains  over  the  domestic  railroad,  may 
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served.^^  If  the  action  is  against  a  railroad,  the  statutes  in  some 
states  allow  it  to  be  brought  in  the  county  of  plaintiff's  residence." 
Generally  the  action  may  also  be  brought  where  the  wrongful  act  caus- 
ing death  occurred. ^^ 

Statutes  Have  No  Extraterritorial  Force.  —  Statutes  giving  a  right  of 
action  for  wrongful  death  are  not  extraterritorial,  and  do  not  give 
the  court  jurisdiction  under  the  local  statute,  of  a  cause  arising  in 
another  state.^* 

Jurisdiction  Under  Federal  Employer's  Liability  Act. —  State  and  federal 
courts  have  concurrent  jurisdiction  of  actions  to  recover  for  deaths 
caused  by  violations  of  the  federal  employer's  liability  act.^^ 


be  sued  in  the  county  in  which  either 
of  the  railroads  operate  their  train. 
St.  Louis,  etc.  Co.  v.  Sizemore,  53  Tex. 
Civ.  App.  491,  116  S.  W.  403.  See  gen- 
erally the  title   "Venue." 

31.  Drea  v.  Carrington,  32  Ohio  St. 
595. 

32.  The  action  for  wrongful  death 
may  be  brought  in  the  county  where 
plaintiff  resides,  if  the  railroad  runs 
through  such  county,  though  the  injury 
occurred  in  another  county^  and  de- 
ceased resided  in  another  county  when 
the  death  occurred.  Louisville,  etc.  R. 
Co.  V.  Hoskins'  Adrar.,  32  Ky.  L.  Eep. 
1263,  108   S.  W.  305. 

Administrator's  Kesidence  as  Gov- 
erning Venue. — Where  the  action  for 
wrongful  death  must  be  prosecuted 
by  deceased's  personal  representative, 
and  is  against  a  carrier,  and  must  be 
prosecuted  in  the  county  in  which  the 
injury  occurred,  or  where  defendant 
resides,  or  where  plaintiff  resides,  the 
county  of  plaintiff's  residence  is  that 
where  the  administrator  resides.  Il- 
linois Cent.  R.  Co.  v.  Stith  's  Admr., 
120  Ky.  237,  85  S.  W.  1173,  1  L.  E.  A. 
(N.  S.)  1014.  See  also  Louisville,  etc. 
E.  Co.  V.  Cooley's  Admr.,  20  Ky.  L. 
Eep.  1372,  49  S.  W.  339;  Smith  v.  Pat- 
terson (N.  C),  74  S.  E.  923  (residence 
of  administrator  and  not  his  official 
residence  or  place  of  qualification  is 
meant). 

North  Carolina. — Residence  of  Ad- 
ministrator and  Decedent. — A  domestic 
lumber  corporation  operating  a  lumber 
road  may  be  sued  in  the  county  of  the 
administratrix's  residence  and  where 
deceased  resided  when  the  cause  of  ac- 
tion arose,  whether  the  lumber  road 
was  a  railroad  or  not.  Eoberson  v. 
Greenleaf,  etc.  Co.,  153  N.  C.  120,  68 
S.  E.  1064.  See  also  Smith  v.  Pat- 
terson  (N.  C),  74  S.  E.  923. 


33.  Ala. — Alabama,  etc.  E.  Co.  v. 
Ambrose,  163  Ala.  220,  50  So.  1030, 
actions  against  corporation.  Ga. — Chris- 
tian V.  Columbus,  etc.  E.  Co.,  79  Ga. 
460,  7  S.  E.  216;  Georgia  E.  &  B.  Co. 
V.  Oaks,  52  Ga.  410;  Davis  v.  Way- 
cross  (Ga.  App.),  73  S.  E.  556  (not 
where  death  occurred).  Ky.— Louis- 
ville, etc.  E.  Co.  V.  Hoskins'  Admr., 
32  Ky.  L.  Eep.  1263,  108  S.  W.  305; 
Illinois,  etc.  E.  Co.  v.  Stith 's  Admr., 
120  Ky.  237,  85  S.  W.  1173,  1  L.  E. 
A.  (N.  S.)  1014.  La.— Castille  v.  Caf- 
fery,  etc.  E.  Co.,  48  La.  Ann.  322,  19 
So.  332;  Houston  v.  Vicksburg,  etc.  E. 
Co.,  39  La.  Ann.  796,  2  So.  562,  34 
Am.  &  Eng.  E.  Cas.  —  (venue  not 
affected  by  provisions  of  the  charter 
of  the  railroad   subsequently  granted). 

Utah. — If  the  injury  is  inflicted  in 
one  county  and  the  death  in  another, 
the  action  may  be  brought  either  where 
the  injury  occurred  or  the  death  oc- 
curred. White  V.  Eio  Grande,  etc.  E. 
Co.,  25  Utah  346,  71  Pac.  593. 

34.  Ala. — Louisville,  etc.  E.  Co.  v. 
Williams,  113  Ala.  402,  21  So.  938, 
Alabama  courts  refused  jurisdiction  be- 
cause wrongful  act  committed  in  an- 
other state,  though  death  occurred  in 
Alabama.  Ga. — Selma,  etc.  B.  Co.  v. 
Lacey,  49  Ga.  106.  Kan.— McCarthy 
V.  Chicago,  etc.  E.  Co.,  18  Kan.  46, 
26  Am.  Eep.  742,  wrongful  act  in  one 
state,  death  in  Kansas.  Ky. — Taylor's 
Admr.  v.  Pennsylvania  E.  Co.,  78  Ky. 
348.  Minn. — Herrick  v.  Minneapolis, 
etc.  E.  Co.,  31  Minn.  11,  16  N.  W.  413. 
N.  Y.— Mahler  r.  Norwich,  etc.  Co., 
35  N.  Y.  352;  Whitford  r.  Panama  E. 
Co.,  23  N.  Y.  465;  Vandeventer  v.  New 
York,  etc.  R.  Co.,  27  Barb.  244.  Ohio. 
Wabash  R.  Co.  v.  Fox,  64  Ohio  St. 
133,  59  N.  E.  888,  83  Am.  St.  Rep. 
739. 

35.  U.   S. — Mondou    v.    New    York, 
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Lex  Loci  of  Injury  Determines  Jurisdiction.  —  Since  the  gist  of  the  tort 
is  not  the  death,  but  the  negligence,  violence  or  wrongful  act,  though 
death  must  result  before  the  action  accrues,  the  jurisdiction  of  the  court 
depends  upon  the  lex  loci  of  the  injury  and  not  upon  the  place  where 
the  death  occurred.^*' 

Negligence  in  One  State  Causing  Injury  Producing  Death  in  Other  State. 
Where  the  negligence  causing  an  accident  producing  death  occurs  in 
one  state  and  the  accident  in  another  state,  the  courts  of  the  state 
where  the  accident  occurs  have  jurisdiction,  and  the  law  of  the  state 
where  the  fatal  accident  occurred  governs  as  to  the  right  of  action.^^ 

The  Doctrine  of  Comity.  —  Though  the  right  of  action  for  wrongful 
death  is  dependent  solely  on  the  statute  of  the  state  where  the  tort 
causing  death  occurred,  the  action  is  not  local  but  transitory,  and  may 
be  enforced,  when  not  contrary  to  positive  law  or  settled  public  policy 
of  the  forum,  in  any  court  having  jurisdiction  of  the  subject-matter 
in  any  state  having  a  similar  statute  where  the  wrongdoer  can  be 
found  and  served  with  process,^^  even  though  the    statute    of    the 


etc.  E.  Co.,  223  U.  S.  1,  32  Sup.  Ct. 
169,  56  L.  ed.  ,  jurisdiction  can- 
not be  declined  because  contrary  to 
policy  of  state.  Fla. — Atlantic  Coast 
■Line  K.  Co.  v.  Whitney,  56  So.  937. 
Ky.^ — Lemon's  Admr.  v.  Louisville,  etc. 
Co.,    137    Ky.   276,   125    S.   W.   701. 

36.  U.  S. — Van  Doren  v.  Pennsyl- 
vania K.  Co.,  93  Fed.  260,  35  C.  €.  A. 
282.  Ala. — Alabama  G.  S.  K.  Co.  v. 
Carroll,  97  Ala.  126,  11  So.  803.  111. 
Crane  v.  Chicago,  etc.  E.  Co.,  233  111. 
259,  84  N.  E.  222.  Kan.  — McCarthy 
V.  Chicago,  etc.  K.  Co.,  18  Kan.  46,  26 
Am.  Rep.  742.  Minn. — Herrick  v. 
Minneapolis,  etc.  E.  Co.,  31  Minn.  11, 
14,  16  N.  W.  413.  Ohio.— Ott  v.  Lake 
Shore,  etc.  E.  Co.,  18  Ohio  C.  C.  395. 
Pa. — Derr  v.  Lehigh  Val.  E.  Co.,  158 
Pa.  365,  27  Atl.  1002.  Tex.— De  Ham 
V.  Mexican  Nat.  E.  Co.,  86  Tex.  68, 
23  S.  W.  381.  Vt.— Needham  v.  Grand 
Trunk  E.  Co.,  38  Vt.  294.  Wis.— Ru- 
diger  v.  Chicago,  etc.  E.  Co.,  94  Wis. 
191,  68  N.   W.   661. 

Wrongful  Act  Committed  on  Bound- 
ary River. — The  courts  of  a  state  have 
jurisdiction  of  an  action  for  wrongful 
death  occurring  on  its  side  of  a 
boundary  river.  U.  S. — Sherlock  v.  Ai- 
ling, 93  U.  S.  99,  23  L.  ed.  819.  Ind. 
Memphis,  etc.  Co.  v.  Pikey,  142  Ind. 
304,  40  N.  E.  527.  Minn.— Opsahl  v. 
Judd,  30  Minn.  126,  14  N.  W.  575. 

37.  U.  S. — Eundell  v.  La  Campag- 
nie,  100  Fed.  655,  40  C.  C.  A.  625,  49 
L.  E.  A.  92.  Ala. — Alabama,  etc.  E. 
Co.  V.  Carroll,  97  Ala.  126,  11  So.  803, 
18  L.   E.   A.   433.     Ark.— Kansas   City, 
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etc.  E.  Co.  V.  Becker,  67  Ark.  1,  53 
S.  W.  406,  46  L.  E.  A.  814  (fellow 
servant  doctrine  of  place  of  accident 
applied) ;  Cameron  v.  Vandergriff,  53 
Ark.  381,  13  S.  W.  1092  (blast  in  one 
state  killing  person  in  another  state). 
Miss. — Chicago,  etc.  E.  Co.  v.  Doyle, 
60  Miss.  977,  accident  in  Tennessee 
traceable  to  neglect  to  get  orders  in 
point  in  Mississippi.  Mo. — Darks  v. 
Scudders-Gale  Grocer  Co.  (Mo.  App.), 
130  S.  W.  430,  extract  containing  pois- 
on shipped  from  one  state  causing 
death  in  other. 

In  Pennsylvania  it  is  held  that  jur- 
isdiction may  be  maintained  where  the 
death  occurs  in  Pennsylvania,  and  the 
negligence  occurs  there,  though  the  in- 
jury causing  death  resulting  from  such 
negligence  actually  occurs  in  another 
state.  Hoodmacher  i\  Lehigh  Val.  E. 
Co.,  218  Pa.  21,  66  Atl.  975;  Deer  v. 
Lehigh  Val.  E.  Co.,  158  Pa.  365,  27 
Atl.  1002,  38  Am.  St.  Eep.  848.  But 
in  Moore  v.  Pywell,  29  App.  Cas. 
(D.  C.)  312,  9  L.  E.  A.  (N.  S.)  1078, 
where  a  prescription  was  negligently 
filled  in  the  District  of  Columbia,  and 
the  medicine  taken  in  Maryland,  caus- 
ing the  death,  it  is  held  that  jurisdic- 
tion is  maintainable  where  the  neg- 
ligent act  occurred,  though  the  act 
causing  death  occurred  in  another 
state,  as  the  tort  consists  of  both  the 
act  which  causes  the  injury  and  the 
damage  consequent  thereto,  and  where 
the  laws  of  both  states  permit  an  ac- 
tion for  death  by  wrongful  act. 

38.     U.  S. — Stewart  v.  Baltimore,  etc. 
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R.  Co.,  168  U.  S.  445,  18  Sup.  Ct.  105, 
42  'L.  ed.  537  (both  unlawful  act  and 
death  occurred  in  Maryland  and  action 
took  place  in  District  of  Columbia); 
Dennick  v.  Central  R.  Co.,  103  U.  S. 
11,  26  L.  ed.  439;  Southern  Pac.  Co. 
f.  Del  Valle  Da  Costa,  190  Fed.  689; 
Dodge  V.  North  Hudson,  177  Fed.  986; 
Missouri  Pac.  R.  Co.  v.  Larussi,  161 
Fed.  66,  88  C.  C.  A.  230,  affirming  155 
Fed.  654.  Ark. — St.  Louis,  etc.  Co.  v. 
Corman,  92  Ark.  102,  122  S.  W.  116; 
St.  Louis,  etc.  Co.  v.  McNamare,  91 
Ark.  515,  122  S.  W.  102.  Cal.— Ryan 
f.  No.  Alaska  S.  Co.,  153  Cal.  438,  95 
Pac.  862.  Colo.— Denver,  etc.  R.  Co. 
1-.  Warring,  37  Colo.  122,  86  Pac.  305. 
D.  C. — Weaver  v.  Baltimore,  etc.  R. 
Co.,  21  D.  C.  499.  Ga.— Central  R. 
V.  Swint,  73  Ga.  651;  Southern  R. 
Co.  V.  Decker,  5  Ga.  App.  21,  62  S.  E. 
678  (though  lex  loci  limits  actions 
therefor  to  OTvn  state).  111. — Fitzger- 
ald V.  Cleveland,  etc.  Co.,  151  111.  App. 
32;  Brennan  v.  Electrical,  etc.  Co.,  120 
111  App.  461;  Shedd  r.  Moran,  10  111. 
App.  618.  Ind.— Wabash  R.  Co.  v. 
Hassett,  170  Ind.  370,  83  X,  E.  705; 
Cincinnati,  etc.  R.  Co.  v.  McMullen, 
117  Ind.  439,  20  N.  E.  287,  10  Am. 
St.  Rep.  67.  la. — Romano  v.  Capital, 
etc.  Co.,  125  Iowa  591,  101  X.  W. 
437,  106  Am.  St.  Rep.  323;  Morris  f. 
Chicago,  etc.  R.  Co.,  65  Iowa  727,  23 
N.  W.  143,  54  Am.  Rep.  39;  Boyce 
f.  Wabash  R.  Co.,  63  Iowa  70,  18  X. 
W.  673.  Kan.— Rochester  v.  Wells 
Fargo,  etc..  Express,  123  Pac.  729; 
Bolinger  v.  Beacham,  81  Kan.  746,  106 
Pac.  1094.  Ky. — Bruce  v.  Cincinnati, 
etc.  R.  Co.,  83  Ky.  174;  Murray's 
Admx.  r.  Louisville,  etc.  R.  Co.,  33  Ky. 
L.  R€p.  545,  110  S.  W.  334.  Me.— Al- 
ley f.  Caspari,  80  Me.  234,  14  Atl.  12. 
Mass.— Walsh  v.  Boston,  etc.  Co.,  201 
Mass.  527,  88  X.  E.  12  (Xew  York 
statute) ;  Higgins  r.  Central,  etc.  Co., 
155  Mass.  176,  29  X.  E.  5.34,  31  Am. 
St.  Rep.  544.  Minn. — Stangeland  v. 
Minneapolis,  etc.  R.  Co.,  105  Minn.  224, 
117  X.  W.  386;  Powell  v.  Great  Xorth- 
ern  R.  Co.,  102  Minn.  448,  113  X.  W. 
1017.  Miss. — Illinois  Cent.  R.  Co.  V. 
Crudup.  63  Miss.  291;  Chicago,  etc.  R. 
Co.  V.  Doyle,  60  Miss.  977.  Mo. — Xew- 
lin  V.  St.  Louis,  etc.  R.  Co.,  222  Mo. 
375,  121  S.  W.  125;  Husted  V.  Mis- 
souri Pac.  R.  Co.,  143  Mo.  App.  623, 
128  S.  W.  282.  Neb.- Missouri  Pac. 
R.  Co.  V.  Lewis,  24  Xeb.  848,  40  X.  W. 
401.      Nev.— Christensen     v.     Floriston, 


etc.  Co.,  29  Xev.  552,  92  Pac.  210. 
(This  case  says  the  rule  does  not  rest 
upon  comity,  but  because  it  is  a  per- 
sonal and  not  a  real  action.)  N.  Y. 
Johnson  v.  Phoenix  Brew.  Co.,  197 
X.  Y.  316,  90  X.  E.  953;  Wooden  v. 
Western,  etc.  R.  Co.,  126  X.  Y.  10, 
26  X.  E.  1050;  Robinson  v.  Oceanic  S. 
Xav.  Co.,  112  X.  Y.  315,  321,  19  X.  E. 
625;  Debevoise  r.  Xew  York,  etc.  R. 
Co.,  98  X.  Y.  377;  Gurofsky  v.  Lehigh 
Val.  R.  Co.,  121  App.  Div.  126,  105 
X.  Y.  Supp.  514;  Harrill  v.  South 
Carolina,  etc.  R.  Co.,  132  X.  C.  655, 
44  S.  E.  109.  Ohio.— Essewine  V. 
Pennsylvania  Co.,  11  Ohio  Dec.  (Re- 
print) 277.  Pa. — Hoodmaeher  v.  Le- 
high Val.  R.  Co.,  218  Pa.  21,  66  Atl. 
975;  Usher  v.  West  Jersey,  etc.  Co., 
126  Pa.  206,  17  Atl.  597,  12  Am.  St. 
Rep.  863,  4  L.  R.  A.  261;  Knight  v. 
West  Jersey  R.  Co.,  108  Pa.  250,  55 
Am.  Rep.  200.  E.  I.— O'Reilly  v.  Xew 
York,  etc.  R.  Co.,  16  R.  I.  388,  17 
Atl.  171,  906,  19  Atl.  244.  S.  C  — Den- 
nis V.  Atlantic,  etc.  R.  Co.,  70  S.  C. 
254,  49  S.  E.  869,  106  Am.  St.  Rep. 
746.  Tenn. — Whitlow  v.  Xashville, 
etc.  R.  Co.,  114  Tenn.  344,  84  S.  W. 
618;  Xashville,  etc.  Co.  v.  Sprayberrv, 
8  Baxt,  341.  Tex.— Texas,  etc. 'r.  Co. 
V.  Miller  (Tex.  Civ.  App.),  128  S.  W. 
1165;  St.  Louis,  etc.  Co.  i".  Sizemore, 
53  Tex.  Civ.  App.  491,  116  S.  W.  403 
(Tennessee  statute).  Utah. — Stone  v. 
Fnion  Pac.  R.  Co.,  32  Utah  185,  89 
Pac.  715;  Utah  Sav.,  etc.  Co.  v.  Dia- 
mond C.  &  C.  Co.,  26  Utah  299,  73 
Pac.  524;  Thorpe  v.  Union  Pac.  Coal 
Co.,  24  Utah  47.5,  68  Pac.  145.  Vt. 
McLeod  V.  Connecticut  &  P.  R.  Co., 
58  Vt.  727,  6  Atl.  648;  Xeedham  v. 
Grand  Trunk  R.  Co.,  38  Vt.  294.  Va. 
Xorfolk,  etc.  R.  Co.  V.  Denny,  106  Va. 
383,  56  S.  E.  321;  Xelson  v.  Chesa- 
peake, etc.  R.  Co.,  88  Va.  971,  14  S.  E. 
838,  15  L.  R.  A.  583.  W.  Va.— Fickei- 
sen  i\  Wheeling  Elec,  Co.,  67  W.  Va. 
335,   67  S.  E.   788. 

Maryland. — In  Dronenburg  v.  Har- 
ris, 108  Md.  597,  71  Atl.  81;  State  v. 
Pittsburgh,  etc.  R.  Co.,  45  Md.  41, 
it  was  held  that  the  action  could  not 
be  maintained  there,  on  the  ground 
that  the  Maryland  law  gave  no  such 
remedy  because  a  statute  provided  for 
an  action  in  the  name  of  the  state 
only.     See  infra.  VII.  A,  2. 

The  Florida  statute  providing  that 
an  action  for  wrongful  death  will  lie 
though  there  are  no  beneficiaries  alive. 
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lex  delicti  provides  that  an  action  for  wrongful  death  shall  be  brought 
only  within  the  courts  of  the  state,^''  unless  the  statute  of  the  lex  fori 
prohibits  an  action  for  death  occurring  without  the  state  from  being 
brought  in  the  courts  of  the  state/" 


has  been  held  unenforceable  in  New 
York  because  against  the  public  policy 
of  the  forum.  Gallagher  v.  Florida 
East  Coast  R.  Co.,  196  Fed.  1000.  See 
also  Zeikus  v.  Florida  East  Coast  R. 
Co.,  14-i  App.  Div.  91,  128  N.  Y.  Supp. 
933. 

Coinity. — It  is,  however,  the  statute 
of  the  state   creating  the  right  of  ac- 
tion,  not   of   the   forum,   that   must   be 
looked  to  and  enforced,  not  as  obliga- 
tory  on   the   courts   of   the   forum,   but 
purely  as   a  matter  of  comity   due  by 
one  state  to  another.     U.  S. — Slater  v. 
Mexican,    etc.    K.    Co.,    194    U.    S.    120, 
24  Sup.   Ct.  581,  48  L.  ed.  900.     Ark. 
St.  Louis,  etc.  R.  Co.  v.  Hesterly,  135 
S    W.  874.     Ga. — Seaboard  Air-Line  R. 
Co.    V.    Shigg,    117    Ga.    454,    43    S.    E. 
706;    Selma,   etc.   Co.  v.  Lacey,   49   Ga. 
106.     Mass.— Walsh  v.   Boston,   etc.   R. 
Co.,  201  Mass.  527,  88  N.  E.  12.  Minn. 
Stewart  v.  Great  Northern  R.  Co.,  103 
Minn.  156,  114  N.  W.  953.    Mo.— Keele 
V.    Atchison,    etc.    Co.,    151    Mo.    App. 
364,    131    S.    W.    730.     Nev.— Christen- 
sen  V.  Floriston  Pulp,  etc.  Co.,  29  Nev. 
552,   92    Pac.   210.     N.   Y.— Johnson   v. 
Phoenix    Bridge    Co.,    197    N.    Y.    316, 
90  N.  E.  953;  Johnson  r.  Phoenix  Brew. 
Co.,    133    App.    Div.    807,     118     N.     Y. 
Supp.  88,  except  as  to  matters  of  pro- 
cedure.   Ohio. — Ott  V.  Lake  Shore,  etc. 
Co.,   18    Ohio    C.    C.   395,   10   Ohio    Cir. 
Dec.    85.      S,    C. — Free   v.   Southern    R. 
Co.,  83   S.  C.  178,  65  S.  E.  212.     Tex, 
Texas,  etc.  R.  Co.  v.  Miller   (Tex.  Civ. 
App.),    128    S.    W.     1165,     1168.       Va. 
Dowell  V.   Cox,  108   Va.   460,   62   S.   E. 
272.     But    in    Christensen   v.   Floriston 
Pulp,  etc.  Co.,  supra,  the  reason  is  said 
to  be  because  the  action  is  transitory 
and  not  because  of  comity. 

Venue  of  Suit  as  Affecting  Jurisdic- 
tion of  Other  State  Courts. — The  stat- 
ute of  the  lex  delicti  restricting  ac- 
tions against  railroads  to  the  county 
where  the  accident  occurred,  or  to  the 
county  where  plaintiff  resides,  does 
not  prevent  a  suit  in  courts  of  an- 
other state  than  that  where  accident 
occurred.  Husted  r.  Missouri  Pac.  R. 
Co.,  143  Mo.  App.  623.  128  S.  W.  282. 
Ohio.— Reciprocity   Rule. — It   is   pro- 
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vided  by  statute  in  Ohio  that  a  right 
of  action  for  wrongful  death  arising 
in  another  state  may  be  enforced  in 
Ohio  only  when  such  other  state,  ter- 
ritory or  country  allows  the  enforce- 
ment of  the  Ohio  statute  in  its  courts. 
Wabash  R.  Co.  v.  Fox,  64  Ohio  St. 
133,  59  N.  E.  888,  83  Am.  St.  Eep. 
739. 

Where  All  Parties  Non-Residents. 
The  courts  of  a  state  other  than  that 
where  the  injury  causing  death  oc- 
curred need  not  assume  jurisdiction 
where  all  those  interested  are  non-resi- 
dents, "where  the  accident  happened 
in  another  state,  and  where,  but  for 
the  fact  that  the  decedent  left  a  small 
proportion  of  property  in  this  state, 
the  courts  of  this  state  would  have  had 
no  jurisdiction."  Pietraroia  v.  New 
Jersey,  etc.  R.  Co.,  131  App.  Div.  829, 
116  N.  Y.  Supp.  249. 

39.  Southern  R.  Co.  v.  Decker,  5 
Ga.  App.  21,  62  S.  E.  678,  Alabama 
statute. 

40.  Crane  v.  Chicago,  etc.  R.  Co., 
233  111.  259,  84  N.  E.  222;  Brennan  v. 
Electrical  Installation  Co.,  120  111. 
App.  461  (not  applicable  to  causes  of 
action  existing  at  the  time  of  enact- 
ment of  the  statute). 

Act  Causing  Death  Occurring  Within 
State.  — A  statute  providing  that  no 
action  shall  be  brought  in  the  courts 
of  the  state  for  a  death  occurring  out- 
side the  state  does  not  bar  an  action 
for  death  occurring  in  another  state 
from  injuries  inflicted  within  the  state, 
but  prohibits  actions  in  the  state  only 
where  the  act  causing  death  hap- 
pened in  another  state.  Crane  v.  Chi- 
cago, etc.  R.  Co.,  233  111.  259,  84  N.  E. 
222;  Campe  r.  Chicago,  etc.  R.  Co., 
148  111.  App.   224. 

Effect  of  Statute  on  Jurisdiction  of 
Federal  Courts. — It  may  be  brought  in 
the  federal  courts  of  another  state 
having  jurisdiction  of  the  parties,  not- 
withstanding any  law  of  the  state  in- 
hibiting such  actions  where  death  oc- 
curs in  another  state.  Missouri  Pac. 
R.  Co.  V.  Larussi,  161  Fed.  66,  affirm- 
ing 155  Fed.  654. 
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Some  courts  have  denied  jurisdiction  on  the  ground  that  the  foreign 
statute  was  substantially  dissimilar  from  that  of  the  forum/^  or  be- 
cause the  foreign  statute  was  penal.'*-  But  it  is  not  necessary  that  the 
statutes  of  both  states  be  precisely  alike  in  order  to  give  the  courts 
of  another  state  jurisdiction  so  long  as  they  are  substantially  similar." 

Where  such  statutes  are  enforceable  in  another  state  the  lex  delicti 


41.  U.  S.— Slater  v.  Mexican  Nat. 
E.  Co.,  194  U.  S.  120,  24  Sup.  Ct.  5S1, 
48  L.  ed.  900.  Ala.— Kahl  v.  Mem- 
phis, etc.  E.  Co.,  95  Ala.  337,  10  So. 
661.  Kan, — McCarthy  v.  Chicago,  etc. 
R.  Co.,  18  Kan.  46.  Md. — Dronenburg 
V.  Harris,  108  Md.  597,  71  Atl.  SI; 
Ash  V.  Baltimore,  etc.  R.  Co.,  72  Md. 
144,  19  Atl.  643.  Ohio.— Baltimore, 
etc.  E.  Co.  V.  Chambers,  73  Ohio  St. 
16,  76  X.  E.  91  (Pennsylvania  statute); 
Wabash  E.  Co.  v.  Fox,*' 64  Ohio  St.  133, 

59  N.  E.  888,  83  Am.  St.  Eep.  739. 
Tex. — Mexican  Nat.  E.  Co.  v.  Jackson, 
89  Tex.  107,  33  S.  W.  857,  59  Am.  St. 
Eep.  28,  31  L.  E.  A.  276  (because  sub- 
sequent suits  for  same  tort  allowed  by 
lex  delicti.  But  see  contra,  Every  v. 
Mexican  Cent.  E.  Co.,  81  Fed.  294, 
26  C.  C.  A.  407);  St.  Louis,  etc.  E. 
Co.  V.  McCormick,  71  Tex.  660,  9  S.  \V. 
540,  1  L.  E.  A.  804. 

42.  U.  S.— Marshall  v.  Wabash  E. 
Co.,  46  Fed.  269.  111.— Raisor  v.  Chi- 
cago, etc.,  R.  Co.,  215  III.  47,  74  N. 
E.  69  (Rev.  St.  [Mo.],  1899,  §2864,  is 
penal  because  not  providing  the  injury 
must  be  pecuniary);  Shedd  v.  Moran, 
10  111.  App.  618.  Kan. — Matheson  v. 
Kansas  City,  etc.,  E.  Co.,  61  Kan.  667, 

60  Pac.  747  (provided  specified  sums  to 
be  recovered) ;  Dale  v.  Atchison,  etc., 
E.  Co.,  57  Kan.  601,  47  Pac.  521. 
Mass. — Eichardson  v.  New  York,  etc., 
E.  Co.,  98  Mass.  85.  Ohio. — Van  Camp 
V.  Aldrich  &  Co.,  5  Ohio  Dec.  (Re- 
print) 92.  R.  I.— O'Reilly  V.  New 
York,  etc.,  E.  Co.,  16  R.  I.  388,  17 
Atl.  171-906,  19  Atl.  244.  Tenn.— Whit- 
low V.  Nashville,  etc.,  R.  Co.,  114  Tenn. 
344,  84  S.  W.  618,  Code  (Ala.),  1896, 
§27,  is  not  penal  so  as  to  be  unen- 
forceable in  Tennessee.  Vt. — Adams 
r.  Fitchburg,  etc.,  E.  Co.,  67  Vt.  76, 
30  Atl.  687,  48  Am.  St.  Eep.  800,  cul- 
pability of  defendant  as  fixing  dam- 
ages and  minimum  recovery  fixed  if 
any   liability. 

But  in  Boston,  etc.,  E.  Co.  v.  Hurd, 
108  Fed.  116,  47  C.  C.  A.  615,  it 
was  decided  that  though  the  statute 
was    penal    in    form,    it    would    be    en- 


forced in  another  state  where  the  pur- 
pose of  the  statute  was  remedial  only. 

Statute  Fixing  Maximiun  Amount  of 
Recovery.— A  statute  is  not  penal  so 
as  to  be  unenforceable  in  another  juris- 
diction because  fixing  a  maximum 
amount  of  recovery.  Higgins  V.  Cen- 
tral E.  Co.,  155  Mass.  176,  29  N.  E. 
534,  31  Am.   St.   Eep.  544. 

Statute  Providing  for  Exemplary 
Damages. — Where  the  foreign  statute 
provides  for  the  recovery  of  exemplary 
damages,  and  the  prayer  of  the  peti- 
tion shows  a  waiver  of  these  damages 
the  liability  may  be  enforced.  Eoches- 
ter  f.  Wells,  etc..  Express  (Kan.),  123 
Pac.   729. 

43.  U.  S. — Stewart  v.  Baltimore, 
etc.,  E.  Co.,  168  U.  S.  445,  18  Sup. 
Ct.  105,  42  L.  ed.  537;  Boston,  etc., 
E.  Co.  V.  McDuffey,  79  Fed.  934,  25 
C.  C.  A.  247;  Keep  v.  National  Tube 
Co.,  154  Fed.  121.  D.  C— Weaver  v. 
Baltimore,  etc.,  E.  Co.,  21  D.  C,  499. 
111. — Hanna  v.  Grand  Trunk  E.  Co., 
41  111.  App.  116.  Ind.— Burns  v.  Grand 
Eapids,  etc.,  E.  Co.,  113  Ind.  169,  15 
N.  E.  230.  la. — Morris  v.  Chicago,  etc., 
E.  Co.,  65  Iowa  727,  23  N.  W.  143, 
54  Am.  Eep.  39.  Kan. — Matheson  v. 
Kansas  City,  etc.,  E.  Co.,  61  Kan.  667, 
60  Pac.  747.  Mass. — Higgins  v.  Cen- 
tral, etc.,  E.  Co.,  155  Mass.  176,  29 
N.  E.  534.  Minn.— Powell  v.  Great 
Northern  E.  Co.,  102  Minn.  448,  113 
N.  W.  1017.  N.  y.— Wooden  v.  Wes- 
tern, etc.,  E.  Co.,  126  N.  Y.  110,  26 
N.  E.  1050;  Debovoise  v.  New  York, 
etc.,  E.  Co.,  98  N.  Y.  377;  Strauss  v. 
New  York,  etc.,  E.  Co.,  91  App.  Div. 
583,  87  N.  Y.  Supp.  67.  N.  C— Har- 
rill  V.  South  Carolina,  etc.,  Co.,  132 
N.  C.  655,  44  S.  E.  109.  Ohio.— Es- 
senwine  v.  Pennsylvania  E.  Co.,  11 
Ohio  Dec.  (Eeprint)  277.  S.  C— Free 
r.  Southern  E.  Co.,  78  S.  C.  57,  58 
S.  E.  952.  Tenn. — Whitlow  v.  Nash- 
ville, etc.,  E.  Co.,  114  Tenn.  344,  84 
S.  W.  618. 

Dissimilarities  in  Statutes  as  Af- 
fecting Jurisdiction. — .Jurisdiction  is 
not  defeated  because  of  the  dissimilar- 
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governs  as  to  the  right  of  action,  while  the  pleadings  and  procedure 
are  governed  by  the  lex  fori.^^ 


ity    affecting    persons,    by    or    for    the 
benefit    of    whom    the    action    may    be 
maintained,     and     the     proportion     in 
which  the  fund  recovered  shall  be  dis- 
tributed. U.    S.— Boston,    etc.,    E.    Co. 
V.    Kurd,    108    Fed.    116,    47    C.    C.    A. 
615,  56  L.  R.  A.  196;  Davidow  v.  Penn- 
sylvania   R.    Co.,    85    Fed.    943;    Bos- 
ton, etc.,  R.   Co.  V.  McDuffey,  79  Fed. 
934,   25    C.    C.    A.    247.     D.    C— Moore 
V.  Pywell,   29   App.   Cas.   312,   9    L.   R. 
A.    (N.    S.)    1078.      Ky.— McDonald    v. 
McDonald,  96   Ky.   209,  28   S.   W.  482, 
49  Am.  St.  Rep.  289.     Mo.— Stoeckman 
V.  Terre  Haute,  etc.,  Co.,  15  Mo.  App. 
503.     N.  Y.— Wooden  v.  Western,  etc., 
R.  Co.,  126   N.  y.   10,  26   N.   E.  1050, 
22    Am.    St.    Rep.    803,    13    L.    R.    A. 
458.     Ohio. — Essenwine    v.    Pennsylva- 
nia  Co.,    11    Ohio    Dec.    (Reprint)    277, 
25    Wkly.    L.    B.    396.      B.    I.— Connor 
V.   New   York,   etc.,    R.    Co.,   28    R.    I. 
560,    68    Atl.    481,    18    L.    R.    A.    (N. 
S.)    1252.     S.   C. — Free  v.   Southern  R. 
Co.,  78   S.   C.  57,  58   S.  E.   952,   North 
Carolina    statute    named    beneficiaries; 
statute    of    lex    fori    left    recovery    in 
administrator's   hands  for   general  dis- 
tribution.      Term. — Whitlow    v.     Nash- 
ville,  etc.,    R.    Co.,    114    Tenn.    344,    84 
S.  W.  618.    Tex. — Texas,  etc.,  R.  Co.  v. 
Miller    (Tex.    Civ.    App.),    128    S.    W. 
1165.     Va. — Nelson  v.  Chesapeake,  etc., 
R.   Co.,   88    Va.   971,    14   S.    E.   '838,    15 
L.  R.  A.  583.    (Contra,  Zeikus  v.  Flor- 
ida El.   R.    Co.,   70    Misc.   339,   128   N. 
Y.     Supp.     931,     recovery     for     estate, 
which  was  not  allowed  in  New  York) ; 
nor  because   the   statute   of    lex  delicti 
provided    for    an    action    in    the    name 
of    the    state,    while    the    law    of    the 
forum  provided   for   an   action  by   the 
personal     representative     of     deceased 
(Stewart    v.    Baltimore,    etc.,    R.    Co., 
168    U.    S.    445,    18    Sup.    Ct.    105,    42 
L.  ed.  537.     But  see,  Ash  f>.  Baltimore, 
etc.,  R.   Co.,   72   Md.   144,   19   Atl.   643, 
20    Am.    St.    Rep.    461,     holding     that 
this  fact   in    connection   with   the   fact 
that    the    lex    loci   placed    a   restriction 
on  the  amount  of  recovery,  as  the  lex 
fori  did   not,   and   placed   a   limitation 
of   two   years    instead    of   one    year   as 
the  lex  fori  did,  was  such  dissimilarity 
as    to    prevent    the    enforcement);    nor 
because  the  judge    apportions    the    re- 
covery   among    the    beneficiaries    under 
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the  law  of  the  lex  delicti  instead  of 
the  distribution  being  made  accord- 
ing to  the  laws  of  descent  and  dis- 
tribution (Stewart  v.  Baltimore,  etc., 
R.  Co.,  168  U.  S.  445,  18  Sup.  Ct. 
105,  42  L.  ed.  537  (W.  Va.  statute); 
Hanna  v.  Grand  Trunk  R.  Co.,  41  111. 
App.  116  [Canada  statute]  );  or  be- 
cause of  dissimilarities  as  to  the  ele- 
ments of  damages  (Ga.  — Southern  R. 
Co.  V.  Decker,  5  Ga.  App.  21,  62  S. 
E.  678.  N.  Y.— Boyle  v.  Southern  R. 
Co.,  36  Misc.  289,  73  N.  Y.  Supp.  465. 
Tex. — Texas,  etc.,  R.  Co.  v.  Gross 
(Tex.  Civ.  App.),  128  S.  W.  1173 
[deprivation  of  decedent's  society  and 
ijurial  expenses  and  mental  anguish  al- 
lowed by  lex  loci  delicti,  but  not  by 
lex  fori]  ;Texas,  etc.,  R.  Co.  v.  Miller 
(Tex.  Civ.  App.),  128  S.  W.  1165, 
1170  [pain  and  suffering  of  deceased 
and  wife's  distress  recoverable  as  ele- 
ment in  lex  loci  delicti,  but  not  by 
statute  of  lex  fori] ) ;  or  because  the 
lex  fori  restricts  the  right  of  recovery 
to  a  specified  amount,  while  the  lex 
delicti  allows  any  amount  to  be  re- 
covered (Hanna  v.  Grand  Trunk  R. 
Co.,  41  111.  App.  116.  See  also,  Hyde 
V.  St.  L.  &  Pac.  R.  Co.,  61  Iowa  441, 
16  N.  W.  351,  47  Am.  Rep.  820);  or 
because  the  laws  of  the  lex  delicti  re- 
quire a  higher  degree  of  negligence  for 
the  recovery  of  punitive  damages  than 
the  forum  (Bruce  v.  Cincinatti,  etc., 
R.  Co.,  83  Ky.  174),  or  by  a  provision 
in  the  act  incorporating  the  defendant 
exempting  it  from  liability  for  the 
death  of  an  employe  (Texas,  etc.,  R. 
Co.  V.  Miller  (Tex.  Civ.  App.),  128  S. 
W.   1165). 

44.  U.  S. — Northern  Pac.  R.  Co.  v. 
Babcock,  154  U.  S.  190,  14  Sup.  Ct. 
978,  38  L.  ed.  958;  Brown  v.  New 
York,  etc.,  R.  Co.,  136  Fed.  700.  Ark. 
St.  Louis,  etc.,  R.  Co.  v.  Corman,  92 
Ark.  102,  122  S.  W.  116;  Earnest  v. 
St.  Louis,  etc.,  R.  Co.,  87  Ark.  65, 
112  S.  W.  141.  Ga. — Southern  R. 
Co.  V.  Decker,  5  Ga.  App.  21,  62 
S.  E.  678.  la. — Mooney  v.  Union 
Pac.  R.  Co.,  60  Iowa  346,  14  N.  W. 
343.  Kan. — Swisher  v.  Atchison,  etc., 
R.  Co.,  76  Kan.  97,  90  Pac.  812.  Mass. 
Walsh  V.  New  York,  etc.,  R.  Co.,  160 
Mass.  571,  36  N.  E.  584.  Miss.— Runt 
V.   Illinois   Cent.   R.   Co.,  88   Miss.   575, 
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The  United  States  Courts,  sitting  in  one  state,  have  jurisdiction  of  a 
cause  arising  under  the  laws  of  another  state.*^ 

Of  Cause  Arising  in  Foreign  Country.  —  Since  the  laws  of  a  state  can 
have  no  operation  within  a  foreign  jurisdiction,  it  is  well  settled  that 
no  action  for  wrongful  death  can  be  maintained  under  the  local  statute 
for  a  death  resulting  from  wrongful  acts  committed  within  a  foreign 
jurisdiction.**^  But  where  the  law  of  the  foreign  country  where  the 
wrongful  act  causing  death  occurred  gives  a  right  of  action  for  wrong- 
ful death,  the  liability  imposed  by  such  statute  may  be  enforced  in 
another  jurisdiction  than  that  where    the    wrongful    act    occurred.*^ 

Death  on  High  Seas.  —  Every  vessel  while  at  sea  is  constructively 
part  of  the  territory  of  the  state  to  which  she  belongs,  whose  laws  fol- 
low her  until  she  comes  witliin  the  jurisdiction  of  some  other  govern- 
ment. Hence  an  action  for  wrongful  death  may  be  brought  under 
such  statute  for  wrongful  death  occurring  on  the  high  seas  on  board 
a  ship  registered  in  a  port  within  the  state,*^  or  belonging  to  a  cor- 


41  So.  1.  S.  C— Bussey  v.  Charleston, 
etc.,  E.  Co.,  73  S.  C.  215,  53  S.  E. 
165.  Tex.— Texas,  etc.,  R.  Co.  v.  Mil- 
ler (Tex.  Civ.  App.),  128  S.  W.  1165. 
Va.— Dowell  v.  Cox,  108  Va.  460,  62 
S.  E.  272,  Wis. — Eingartner  v.  Illinois 
Steel  Co.,  94  Wis.  70,  68  N.  W.  664, 
34   L.   R.  A.   503. 

All  the  limitations  prescribed  by  the 
foreign  act  as  to  notice  of  injury, 
claim,  etc.,  are  part  of  the  cause  of 
action  and  not  a  part  of  the  proced- 
ure, and  must  be  observed.  Swisher 
V.  Atchison,  etc.,  R.  Co.,  76  Kan.  97, 
90  Pac.  812;   N.   M.   Act,  1903,   §1. 

The  statute  of  limitations  goes  only 
to  the  remedy  and  is  governed  by  the 
lex  fori.  Larue  r.  Kershaw  Cont.  Co. 
(Ala.),  59  So.  155. 

45.  Texas,  etc.,  R.  Co.  v.  Cox,  145 
U.  S.  593,  12  Sup.  Ct.  905,  36  L.  ed. 
829;  Denniek  v.  Central,  etc.,  R.  Co., 
103  U.  S.  11,  26  L.  ed.  439;  Missouri 
Pac.  R.  Co.  V.  Larussi,  161  Fed.  66, 
88  C.  C.  A.  230;  Leman  r.  Baltimore, 
etc.,  R.  Co.,  128  Fed.   191. 

An  "administrator,  appointed  in 
New  York,  of  a  resident  decedent,  in- 
jured by  negligence  and  dying  in  an- 
other state,  having  a  similar  statute 
giving  a  right  of  action  for  wrongful 
death,  may  maintain  an  action  on  such 
statute  in  the  circuit  court  of  the 
United  States  of  the  district  where 
such  deceased  person  resided  and  such 
administrator  resides."  Hoyt  v.  Og- 
den,  etc.,  Co.,  185  Fed.  889. 

46.  Whitford  v.  Panama  R.   Co.,  23 


N.    Y.    465;    Crowley    v.     Panama     R. 
Co.,  30  Barb.   (N.  Y.)   99. 

47.  Johnson  v.  Phoenix  Bridge  Co., 
197  N.  Y.  316,  90  N.  E.  953;  Geoghe- 
gan  V.  Atlas  St.  Co.,  3  Misc.  224,  22 
N.  Y.  Supp.  749,  51  N.  Y.  St.  868,  af- 
firmed,   146   N.   Y.    369,   40    N.    E.    507. 

48.  U.  S.— La  Bourgogne,  210  U.  S. 
95,  28  Sup.  Ct.  664,  52  L.  ed.  973; 
American,  etc.,  Co.  v.  Chace,  16  Wall. 
522,  21  L.  ed.  369;  The  Hamilton,  146 
Fed.  724,  77  C.  C.  A.  150;  Int.  Nav. 
Co.  V.  Lindstrom,  123  Fed.  475,  60 
C.  C.  A.  649,  reversing,  117  Fed.  170; 
Southern  Pac.  Co.  v.  Be  Valle  da  Costa, 
190  Fed.  689.  III.— Chicago  T.  Co.  v. 
Campbell,  110  111.  App.  366.  N.  Y. 
McDonald  v.  Mallory,  77  N.  Y.  546, 
33  Am.  Rep.  664,  7  Abb.  N.  C.  84, 
reversing,  12  Jones  &  S.  80  (local  law 
follows  ship  until  she  comes  within 
the  jurisdiction  of  some  other  govern- 
ment) ;  Stallkneeht  v.  Pennsylvania  R. 
Co.,    13    Hun    451. 

Injury  Causing  Death  Within  Three 
Mile  limit. — The  territorial  jurisdic- 
tion of  a  state  extends  to  the  three 
mile  limit  at  sea  and  it  has  jurisdic- 
tion of  a  cause  of  action  for  wrongful 
death  arising  from  an  injury  infiieted 
within  its  three  mile  limit.  Humboldt 
Lumb.,  etc.,  Co.  t'.  Christopherson,  73 
Fed.  239,  19  C.  C.  A.  481,  44  U.  S. 
App.  434,  affirming,  60  Fed.  428  (ac- 
tion under  California  statute);  Lennan 
IK  Hamburg-American  S.  Co.,  73  App. 
Div.  357,  77  N.  Y.  Supp.  60^  (New 
Jersey  statute  applied  to  action  in 
New  York  courts  for  death  within  three 
mile   limit). 
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poration  which  is  a  citizen  of  one  of  the  United  States.*® 
Of  Admiralty.  —  No  action  for  wrongful  death  lies  in  admiralty  un- 
der the  general  maritime  law,^°  though  where  the  statute  of  the  state 
to  which  the  vessel  belongs  gives  a  remedy  by  a  civil  action  for 
wrongful  death,  the  liability  may  be  enforced  in  admiralty  where  it 
arises  from  a  maritime  tort.^^  But  the  proper  remedy  is  by  a  pro- 
ceeding in  personam  and  not  by  a  proceeding  in  rem  against  the  ves- 
sel,°-  unless  the  local  law  expressly  gives  a  lien  upon  the  vessel.^^ 


49.  The  cause  of  action  arises  under 
the  law  of  the  state  to  which  the  ship 
on  which  the  tortious  act  causing  death 
belongs.  Old  Dominion  S.  S.  Co.  V. 
Gilmore,  207  U.  S.  398,  28  Sup.  Ct. 
133,  52  L.  ed.  264;  Viscount  De  Valle 
Da  Costa  v.  Southern  Pac.  Co.,  176 
Fed.  843,  100  C.  C.  A.  313,  s.  c,  190 
Fed.  689. 

50.  The  Harrisburg,  119  U.  S.  199, 
7  Sup.  Ct.  140,  30  L.  ed.  358;  The 
Aurora,  163  Fed.  633;  The  Lotta,  150 
Fed.  219;  Williams  v.  Quebec,  etc.,  Co., 
126  Fed.  591;  In  re  La  Bourgogne,  117 
Fed.  261,  affirmed,  139  Fed.  433,  71 
C.  C.  A.  489.  See  generally  the  title 
"Admiralty." 

51.  The  Hamilton,  207  TJ.  S.  398, 
28  Sup.  Ct.  133,  52  L.  ed.  264;  The 
Robert  Lewers  Co.  v.  Kekauoha,  114 
Fed.  849,  52  C.  C.  A.  483;  State 
V.  Hamburg-American,  etc.,  Co.,  190 
Fed.  240;  Trauffler  v.  Detroit,  etc.,  Co., 
181  Fed.  256;  State  v.  Miller,  180 
Fed.  796;  The  Northern  Queen,  117 
Fed.  906;  Williams  v.  Alaska  Com.  Co., 
2   Alaska   43. 

Admiralty  has  jurisdiction  of  action 
for  wrongful  death  occurring  on  the 
high  seas  where  the  law  of  the  state 
to  which  the  vessel  belonged  gives 
such  right  of  action.  Fisher  v.  Bou- 
telle,   etc.,   Co.,   162   Fed.   994. 

Action  Based  on  State  Statute. — In 
proceedings  in  admiralty  for  death  by 
wrongful  act,  the  remedy  is  derived 
from  the  state  statute  giving  the  right 
of  action.  Gretschmann  v.  Fix,  189 
Fed.  716. 

Death  on  Shore. — But  where  death 
occurs  on  shore  from  injuries  received 
on  the  high  seas,  admiralty  has  no 
jurisdiction.  Evley  v.  Philadelphia, 
etc..   R.    Co.,    173   Fed.   839. 

State  Law  Providing  for  Jury  Trial. 
Though  the  state  statute  provides  that 
the  damages  are  to  be  assessed  by  the 
jury  and  that  the  jury  shall  apportion 
the  recovery  among  the  designated  ben- 
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eficiaries,  this  does  not  make  the  par- 
ticipation of  the  jury  such  an  essen- 
tial part  of  the  proceeding  as  to  pre- 
vent admiralty  from  taking  jurisdic- 
tion. State  '0.  Hamburg-American,  etc., 
Co.,  190  Fed.  240;  State  v.  Miller,  180 
Fed.   796,   805   (Maryland  statute). 

Contributory  negligence  of  deceased 
is  a  defense  in  admiralty  to  an  action 
for  wrongful  death.  Gretschmann  V. 
Fix,    189  "Fed.    716. 

52.  Barton  v.  Brown,  145  U.  S.  335, 
12  Sup.  Ct.  949,  36  L.  ed.  727;  The 
Mariska,  107  Fed.  989,  47  C.  C.  A. 
115,  reversing,  100  Fed.  500;  The  Ono- 
ko,  107  Fed.  984,  47  C.  C.  A.  Ill,  af- 
firming, 100  Fed.  477;  The  Nora,  181 
Fed.  845;  The  .City  of  Norwalk,  55 
Fed.  98;  The  Manhasset,  18  Fed.  918; 
The    Sylvan    Glen,   9   Fed.    335. 

Appearance  in  Action  In  Eem  as 
Waiver. — Where  there  is  no  prayer, 
process  or  personal  judgment  in  the 
libel,  and  no  personal  process  upon  the 
owner  of  the  vessel,  the  fact  that  he 
appears  and  answers  the  libel  in  rem 
does  not  give  the  court  of  admiralty 
jurisdiction  to  render  a  personal  judg- 
ment against  him.  The  Ethel,  66  Fed. 
340,  13  C.  C.  A.  504.  See  also,  The 
Lowlands,  147  Fed.  986;  The  Monte 
A,   12  Fed.   331. 

A  writ  of  prohibition  will  not  lie 
to  enjoin  the  prosecution  of  a  libel 
in  rem.  for  loss  of  life.  Ex  parte  Gor- 
don, 104  U.   S.  515,  26  L.   ed.   814. 

Amendment — In  Rem  to  In  Person- 
9.m. — Where  a  suit  in  rem  is  begun 
against  the  vessel,  the  complaint  can- 
not be  amended  so  as  to  make  it  a 
personal  action  as  this  would  intro- 
duce an  entirely  new  party  to  the 
action.  Barton  v.  Brown,  145  IT.  S. 
335,    12    Sup.    Ct.    949,    36    L.    ed.    727. 

53.  Laidlow  v.  Oregon,  etc.,  Co.,  81 
Fed.  876,  26  C.  C.  A.  665;  The  Glen- 
dale,  81  Fed.  633,  26  C.  C.  A.  500; 
Aurora  Shipping  Co.  V.  Boyce,  191  Fed. 
960;    The    General    Foy,    175   Fed.    590 
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VI.  PARTIES.  — A.  Who  Must  Bring  Action.  — 1.  Under 
Domestic  Statute.  —  a.  General  Rule.  —  Most  of  the  statutes  provide 
who  shall  bring  the  action  for  wrongful  death,  and  since  the  right 
of  action  for  wrongful  death  is  purely  statutory,  the  law  is  well  set- 
tled that  the  action  can  only  be  brought  by  and  in  the  name  of  the 
person  or  persons  to  whom  the  right  to  sue  is  given  by  the  statute^* 


(Oregon  statute) ;  The  Aurora,  163 
Fed.  633  (Oregon  statute);  The  Ore- 
gon, 45  Fed.  62,  reversed,  158  U.  S. 
186,  15  Sup.  Ct.  804,  39  L.  ed.  943, 
on   other   grounds. 

54.  U.  S. — Mobile  Ins.  Co.  v.  Brame, 
95  U.  S.  754,  24  L.  ed.  580  (creditor 
cannot  bring  action  where  not  named 
in  statute);  Fithian  v.  St.  Louis,  etc., 
R.  Co.,  188  Fed.  842;  Choctaw,  etc., 
Co.  V.  Jackson,  182  Fed.  342.  Ala. 
Woodward  Co.  v.  Cook,  124  Ala.  349, 
27  So.  455;  Stewart  v.  Louisville,  etc., 
E.  Co.,  83  Ala.  493,  4  So.  373.  Ark. 
Davis  V.  R.  Co.,  53  Ark.  117,  13  S. 
W,  801,  7  L.  E.  A.  283;  Little  Eock, 
etc.,  Co.  V.  Townsend,  41  Ark.  382. 
Cal.— Bond  v.  United  Eailroad  Co.,  159 
Cal.  270,  113  Pae.  366;  Salmon  v.  Eath- 
jens,  152  Cal.  290,  92  Pae.  733.  Fla. 
Seaboard  Air  Line  E.  Co.  v.  Moseley, 
60  Fla.  186,  53  So.  718;  Louisville, 
etc.,  E.  Co.  V.  Jones,  45  Fla.  407,  34 
So.  246.  Ga.— Western  &  A.  R.  Co. 
V.  Harris,  128  Ga.  394,  57  S.  E.  722; 
Southern  Bell  Tel.  Co.  v.  Cassin,  111 
Ga.  575,  36  S.  E.  881.  Ind.— Collins 
Coal  Co.  V.  Hadley,  38  Ind.  App.  637, 
75  N.  E.  832,  78  N.  E.  353;  Balti- 
more, etc.,  E.  Co.  V.  Gillard,  34  Ind. 
App.  339,  71  N.  E.  58;  Dickason  Coal 
Co.  V.  Unverferth,  30  Ind.  App.  546, 
66  N.  E.  759.  Kan.— Eailway  Co.  v. 
Townsend,  71  Kan.  524,  81  Pae.  205; 
Eureka  v.  Merrifield,  53  Kan.  794, 
37  Pae.  113.  Ky.— Louisville,  v. 
Hart's  Admx.,  143  Ky.  171,  136  S. 
W.  212;  Cincinnati,  etc.,  E.  Co.  t\  Ad- 
ams' Admr.,  11  Kv.  L.  Eep.  833,  13 
S.  W.  428.  La.— Walker  v.  Vicksburg, 
etc.,  E.  Co.,  110  La.  718,  34  So.  749. 
Me. — See  Anderson  v.  Wetter,  103  Me. 
257,  69  Atl.  105,  15  L.  E.  A.  (N.  S.) 
1003.  Mass.— Dacev  v.  Old  Colony  E. 
Co.,  153  Mass.  112,  26  N.  E.  437. 
Minn.— Nash  v.  Touslev,  28  Minn.  5, 
8  N.  W.  875.  Miss.— Mobile,  etc.,  Co. 
V.  Hicks,  91  Miss.  273,  46  So.  360, 
124  Am.  St.  Eep.  679,  widow  as  ad- 
ministratrix not  entitled  to  sue  where 
action  given  to  widow  and  children. 
Mo. — Gilkeson  v.  Missouri  Pae.  E,  Co., 


222  Mo.  173,  121  S.  W.  138;  Clark  v. 
Kansas  City,  etc.,  R,  Co.,  219  Mo. 
524,  118  S.  W.  40;  Oates  v.  Union 
Pae.  R.  Co.,  104  Mo.  514,  16  S.  W. 
487,  24  Am.  St.  Rep.  348;  Keele  v. 
Atchison,  etc.,  R.  Co.,  151  Mo.  App, 
364,  131  S.  W.  730.  Neb.— Wilson  v. 
Bumstead,  12  Neb.  1,  10  N.  W.  411. 
N.  Y. — Wooden  v.  Western  New  York, 
etc.,  Co.,  126  N.  Y.  10,  26  N.  E.  1050, 
22  Am.  St.  Rep.  803,  13  L.  R.  A. 
458;  Johnson  v.  Phoenix,  etc.,  Co.,  133 
App.  Div.  807,  118  N.  Y.  Supp.  88. 
N.  C — Bennett  v.  North  Carolina  R. 
Co.,  74  S.  E.  883.  N.  D.— Satterberg  v. 
Minneapolis,  etc.,  Co.,  121  N.  W.  70; 
Harshman  v.  Northern  Pae.  Co.,  14  N. 
D.  69,  103  N.  W.  412  (father  not  in- 
cluded in  parties  who  may  sue).  Ohio. 
Weidner  v.  Rankin,  26  Ohio  St.  522. 
Pa. — Hoodmacher  v.  Lehigh  Val.  R. 
Co.,  218  Pa.  21,  66  Atl.  975;  Boulden 
V.  Pennsylvania  R.  Co.,  205  Pa.  264, 
54  Atl.  906;  Usher  v.  West  Jersey  R. 
Co.,  126  Pa.  206,  17  Atl.  597,  12  Am. 
St.  Rep.  863,  4  L.  R.  A.  261.  Tenn. 
Railroad  V.  Johnson,  97  Tenn.  667,  37 
S.  W.  558,  34  L.  R.  A.  442;  Holder 
V.  Nashville,  etc.,  E.  Co.,  92  Tenn.  141, 
20  S.  W.  537.  Tex,— Winnt  v.  Inter- 
national, etc.,  E.  Co.,  74  Tex,  32,  11 
S.  W,  907;  Vernon  Oil  Co,  v.  Catron 
(Tex.  Civ.  App.),  137  S.  W.  404.  Wash, 
Johnson  v.  Seattle  El.  Co.,  39  Wash. 
211,  81  Pae.  705.  Wis.— Quinn  v.  Chi- 
cago E.  Co.,  141  Wis.  497,  124  N.  W, 
653. 

Raising  Question  of  Capacity  To  Sue, 
In  the  absence  of  objection  by  demur- 
rer that  one  or  all  of  the  beneficiaries 
sue  individually  instead  of  as  admin- 
istrator as  required  by  statute,  the  ob- 
jection is  waived  and  cannot  be  raised 
for  the  first  time  on  appeal.  U.  S. 
St.  Loiiis,  etc.,  E.  Co.  v.  Herr,  193 
Fed.  950;  Missouri,  etc.,  E.  Co.,  V. 
Wulf,  192  Fed.  919;  Choctaw,  etc.,  E. 
Co.  v.  Jackson,  182  Fed.  342.  Ark. 
Texarkana  Gas,  etc.,  Co.  r-.  Orr,  59 
Ark.  215,  27  S.  W.  66.  Kan.— Atchi- 
son V.  Twine,  9  Kan.  350.  Tex.— El 
Paso,    etc.,    E.    Co.   v.    Gutierrez    (Tex. 
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in  force  at  the  time  of  the  death,^°  unless  the  statutes  provide  that 
one  or  more  of  the  designated  beneficiaries  may  bring  the  action  on 
behalf  of  himself  and  the  other  beneficiaries  entitled  to  a  recovery.^" 
b.  Parents.  —  Though  the  recovery  is  for  the  benefit  of  the  parents 
of  a  deceased  child,  in  accordance  with  the  general  rule  heretofore 


Civ.  App.),  Ill  S.  W.  159;  St.  Louis, 
etc.  E.  Co.  V.  Seale  (Tex.  Civ.  App.), 
148  S.  W.  1099. 

But  see,  contra,  Crohn  v.  Kansas  City, 
etc.,  Co.,  131  Mo.  App.  313,  109  S.  W. 
1068,  holding  it  may  be  raised  at  the 
trial  though  demurrer  was  not  inter- 
posed. See  also,  Weidner  v.  Eankin, 
26  Ohio  St.  522,  holding  where  the 
widow  and  children  sue,  instead  of  the 
administrator,  the  error  is  not  cured 
by  appointing  the  widow  administra- 
trix and  making  her  a  party  plaintiff 
in  that  capacity  after  judgment, 
though    defendant   did    not   demur. 

May  Insurer  Bring  Action. — Though 
the  statute  giving  an  action  for  wrong- 
ful death  provides  certain  persons 
shall  bring  the  action,  such  statute 
does  not  preclude  the  insurer  who  by 
reason  of  a  "contract  of  indemnity, 
against  employer's  liability,"  from 
maintaining  an  action  against  a  third 
party  whose  negligence  has  caused  lia- 
bility to  the  insured  employer  for  in- 
juries resulting  in  the  death  of  the 
employe.  Travel  Ins.  Co.  r.  Great 
Lakes"  Eng.  Co.,  184  Fed.  426,  107  C. 
C.  A.  20,  36  L.  E.  A.  60.  But  in  Mo- 
bile L.  Ins.  Co.  V.  Brame,  95  U.  S. 
754,  24  L.  ed.  580,  and  Connecticut, 
etc.,  Ins.  Co.  v.  New  York,  etc.  E. 
Co.,  25  Conn.  265,  65  Am.  Dec.  571, 
it  was  held  that  the  insurance  com- 
pany could  not  maintain  the  action  for 
wrongful  death  because  it  was  com- 
pelled to  pay  a  policy  of  insurance 
on  the  person  killed,  because  no  com- 
mon law  action  existed  and  the  stat- 
ute limited  the  right  of  recovery  to 
designated  persons  of  whom  the  insur- 
ance company  was  none.  Travelers' 
Ins.  Co.  V.  Great  Lakes  Ener.  Co.,  aiipra, 
is  distinguished  on  the  ground  that  a 
contract  of  indemnity  existed  in  that 
case,  which  did  not  exist  in  the  other 
cases  cited  above,  and  on  the  further 
principle  that  the  principle  of  subro- 
gation was  not  applicable  in  the  other 
cases  because  rights  thereunder  must 
have  been  asserted  in  the  name  o€  the 
insured,  and  his  right  of  action  abated 
by   his   death. 

Vol.  VI 


55.  Birmingham  v.  Crane  (Ala.),  56 
So.  723;  Piper  v.  Boston,  etc.,  E.  Co., 
75    N.   H.    435,    75    Atl.    1041. 

Parties  Given  Subsequent  Eight  Can- 
not Sue. — The  parties  entitled  to  the 
action  under  the  statutes  in  force  at 
the  time  of  death  are  the  only  parties 
who  may  bring  it;  not  parties  who 
have  been  given  a  right  of  action  sub- 
sequent to  the  death  but  before  the 
commencement  of  the  action.  Quinn 
v.  Chicago,  etc.,  E.  Co.,  141  Wis.  497, 
124   N.    W.    653. 

56.  Vernon  C.  Oil  Co.  v.  Catron 
(Tex.  Civ.  App.),  137  S.  W.  404 '(al- 
lowed by  statute  in  Texas);  Texas, 
etc.,  E.  Co.  V.  Berry,  67  Tex.  238,  5 
S.  W.  817. 

Petition  Should  Show  Eecovery  Was 
for  Benefit  of  Others  Also. — Unques- 
tionably, all  parties  entitled  to  share 
in  the  recovery  may,  and,  no  doubt, 
should,  more  appropriately  join  in  the 
suit;  but  if  some  of  them  fail  or 
neglect  to  do  so,  any  one  of  them 
may  maintain  and  prosecute  it,  but  he 
must  do  so  for  the  benefit  of  the  other 
parties  as  well  as  himself.  The  peti- 
tion should  show  all  amongst  whom 
the  amount  recovered  should  be  di- 
vided. Houston,  etc.,  E.  Co.  v.  Moore, 
49   Tex.   31. 

Mother  Suing  for  Benefit  of  Chil- 
dren.—Where  a  child  dies  leaving  par- 
ents only,  who  as  "next  of  kin"  are 
the  sole  owners  of  the  right  of  ac- 
tion, and  no  administrator  is  appoint- 
ed, and  the  parents  sue,  upon  the  death 
of  the  father  the  mother  cannot  en- 
force the  suit  as  trustee  for  the  other 
minor  children  as  upon  the  death  of 
the  father  the  sisters  of  the  deceased 
child  became  "statutory  next  of  kin" 
and  as  such  were  necessary  parties. 
The  mother  could  not  represent  their 
interest  as  trustee  of  an  express  trust 
where  the  statute  docs  not  authorize 
one  as  "next  of  kin"  to  represent  the 
others  of  that  class.  They  should  be 
represented  by  a  guardian.  Keele  v. 
Atchison,  etc.,  E.  Co.,  151  Mo.  App. 
364,   131    S.   W.    730. 
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stated,  the  parents  cannot  bring  an  action  for  its  wrongful  death  un- 
less the  statute  expressly  provides  that  the  action  may  be  brought  by 
them  individually."  But  the  statutes  in  some  states  expressly  pro- 
vide for  an  action  by  a  parent  or  parents  in  his  or  their  own  name.^* 


57.  Ala. — Williams  f.  Southern,  etc., 
E.  Co.,  91  Ala.  635,  9  So.  77.  Ark. 
St.  Louis,  etc.,  E.  Co.  v.  Garner,  76 
Ark.  555,  89  S.  W.  550.  Del.— Ken- 
nedy V.  Delaware  Cotton  Co.,  4  Penne. 
477,  58  Atl.  825.  Ga. — Frazier  v.  Geor- 
gia E.,  etc,  Co.,  96  Oa.  785,  22  S.  E. 
936.  Kan. — Eureka  v.  Merrifield,  53 
Kan.  794,  37  Pac.  113.  Ky.— Louis- 
ville, etc.,  E.  Co.  f.  Coppage,  12  Ky. 
L.  Eep.  200,  13  S.  W.  1086.  Minn. 
Scheffler  v.  Minneapolis,  etc.,  E.  Co., 
32  Minn.  125,  19  N.  W.  656;  Nash  v. 
Tousley,  28  Minn.  5,  8  X.  W.  875  (a 
parent  may  sue  as  the  personal  rep- 
resentative of  the  deceased  where  the 
personal  representative  must  bring  ac- 
tion). Neb. — Wilson  v.  Bumstead,  12 
Neb.  1,  10  N.  W,  411.  N.  J.— Fergu- 
son V.  Delaware  Tel.  Co.,  71  N.  J.  L. 
59,  58  Atl.  74.  N.  Y.— Ohnmacht  v. 
Mt.  Morris  Elec.  Light  Co.,  66  App. 
Div.  482,  73  N.  Y.  Supp.  296.  N.  C. 
Killian  v.  Southern  E.  Co.,  128  N.  C. 
261,  38  S.  E.  873.  N.  D.— Harshman 
V.  Northern  Pac.  E.  Co.,  14  N.  D. 
69,  103  N.  W.  412.  E.  L— Goodwin  r. 
Nickerson,  17  E.  L  478,  23  Atl.  12. 
S.  C— Edgar  v.  Castello,  14  S.  C.  20, 
37  Am,  Eep.  714.  Va. — Stevenson  r. 
Eitter  Lumb.  Co.,  108  Va.  575,  62  S. 
E.  351,  18  L.  E.  A.  (N.  S.)  316.  Wash. 
Nesbitt  V.  Northern  Pac.  E.  Co.,  22 
Wash.  698,  61  Pac.  141.  W.  Va.— 
Shaw  V.  Charleston,  57  W.  Va.  433, 
50  S.  E.  527. 

58.  U.  S, — Winfree  v.  Northern  Pac. 
E.  Co.,  173  Fed.  65,  97  C.  C.  A.  392, 
affirming,  164  Fed.  698,  Washington 
statute  (parent  sues  as  heir).  Ala. — 
Birmingham  v.  Crane,  56  So.  723,  code 
of  1907,  §2485.  Colo.— Bailey  r.  Col- 
lege of  Sacred  Heart,  119  Pac.  1067; 
Pierce  v.  Conners,  20  Colo.  178,  37  Pac. 
721,  46  Am.  St.  Eep.  279.  Fla.— Sea- 
board Air  Line  E.  Co.  v.  Moselev,  60 
Fla.  186,  53  So.  718.  Idaho.— Palmer 
V.  Utah,  etc.,  E.  Co.,  2  Idaho  31.5,  13 
Pac.  425.  Ind. — Louisville,  etc.,  E.  Co. 
V.  Goodvkoontz,  119  Ind.  Ill,  21  N. 
E.  472,  12  Am.  St.  Eep.  371;  Citizens' 
St.  E.  Co.  V.  Cooper,  22  Ind.  App. 
459,  53  N.  E.  1092,  72  Am.  St.  Eep.  319. 
la. — Lawrence     v.     Birney,     40     Iowa. 


377.  La. — La  Blanc  v.  United  Ir.  Co., 
129  La.  196,  55  So.  761  (both  father 
and  mother  have  action);  Mount  v.  Tre- 
mont  L.  Co.,  121  La,  64,  46  So.  103, 
16  L.  E.  A.  (N.  S.)  199,  Mass.— Mul- 
hall  V.  Fallon,  176  Mass.  266,  57  N. 
E.  386,  79  Am.  St.  Eep.  309,  54  L. 
E.  A.  934.  Miss. — Alabama,  etc.,  E. 
Co.  v:  Williams,  78  Miss.  209,  28  So. 
853,  84  Am,  St,  Eep.  624,  51  L.  E, 
A,  836;  Illinois,  etc.,  E,  Co,  v.  Hun- 
ter, 70  Miss.  471,  12  So.  482.  Mo. 
Lee  V.  Knapp,  155  Mo.  610,  56  S.  W. 
458;  Clark  v.  Kansas  City  E.  Co.,  153 
Mo.  App.  6S9,  135  S.  W.  979,  af- 
firming, 219  Mo.  524,  118  S,  W. 
40,  N.  M, — Eomero  v.  Atchison,  etc, 
E.  Co.,  11  N.  M.  679,  72  Pac.  37.  Ore. 
Schleiger  v.  Northern  Ter.  Co.,  43  Ore. 
4,  72  Pac.  324  (personal  representative 
may  also  bring  action) ;  Craft  v.  Nor- 
thern Pac.  E.  Co.,  25  Ore.  275,  35  Pac. 
250.  Pa. — Holmes  v.  Pennsylvania  E. 
Co.,  220  Pa.  189,  69  Atl.  597;  Kerr  v. 
Pennsvlvania  E,  Co.,  169  Pa.  95,  32 
Atl.   96. 

Georgia. — When  Father  May  Sue, 
If  a  statute  gives  a  right  of  action  for 
death  of  child  to  mother,  and  if  no 
mother,  to  the  father,  the  father  can- 
not sue  while  the  mother  is  living, 
Frazier  r.  Georgia  E.,  etc.,  Co.,  96 
Ga.   785,  22   S.   E.   930. 

Parent  as  Meaning  Father.  —  The 
term  parent  in  the  Mississippi  statute 
(Code  of  1880,  §1510)  providing  that 
the  action  shall  be  brought  in  the 
name  of  such  parent,  where  the  prior 
part  of  the  statute  provided  the  ac- 
tion could  be  maintained  only  where 
deceased  left  "a  husband  or  father," 
means  father,  and  the  mother  cannot 
sue  in  her  own  name.  Amos  r.  Mo- 
bile, etc.,  E.  Co.,  63  Miss.  509. 

Parent  "as  Legal  Representative  of 
Deceased,"  —  A  statute  giving  the 
father  or  mother  an  action  for  the 
death  of  a  child  "as  the  legal  rep- 
resentative" of  the  deceased  child  re- 
quires the  action  to  be  brought  by  the 
parent  personally  and  not  as  admin- 
istrator of  deceased.  Seaboard  Air 
Line  E.  Co.  v.  Moselev,  60  Fla.  186, 
53  So.  718, 
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Under  such  a  statute,  only  actual  or  natural  parents  may  bring  the 

fiotion  ^^ 

parents  of  Illegitimate  Child.  —  Such  a  statute  gives  no  right  of  ac- 
tion to  the  parents  of  an  illegitimate  child,  as  pnma  facie  the  word 
"child  or  children"  as  used  in  such  statute  means  legitimate  child  or 
children  only,«°  though  where  the  statutes  permit  illegitimate  children 


59.  Citizens'  St.  R.  Co.  v.  Cooper, 
22  Ind.  App.  459,  53  N.  E.  1092,  72 
Am.  St.  Rep.  319;  Citizens'  St.  R. 
Co.  V.  Willoeby,  15  Ind.  App.  312,  43 
N.  E.  1058;  Mount  v.  Tremont  L.  Co., 
121  La.  64,  46  So.  103,  15  Am.  & 
Eng.  Ann.  Cas.  148. 

See  also,  Heidecamp  v.  Jersey  City, 
etc.,  R.  Co.,  69  N.  J.  L.  284,  55  Atl. 
239,  101  Am.  St.  Rep.  707,  statutes  did 
not  give  foster  parent  right  to  inherit, 
and  parent  was,  therefore,  not  "next 
of    kin"    within    the    statute. 

The  stepfather  of  a  child  cannot 
maintain  an  action  for  his  wrongful 
death  under  such  statute.  Thornburg 
V.  American,  etc.,  Co.,  141  Ind.  443, 
46  N.  E.  1062,  50  Am.  St.  Rep.  334; 
Hennesey  v.  Bavarian  B.  Co.,  63  Mo. 
App.    111. 

Not  Parents  of  Adopted  Child. — 
Mount  V.  Tremont  L.  Co.,  121  La.  54, 
46  So.  103;  Heidecamp  V.  Jersey  City, 
etc.,  Co.,  69  N.  J.  L.  284,  55  Atl. 
239,  101  Am.  St.  Rep.  707.  But  see, 
Omaha  Water  Co.  v.  Schamel,  147  Fed. 
502,  78  C.  C.  A.  68.  And  in  Thorn- 
burg V.  American  Strawboard  Co.,  141 
Ind.  443,  40  N.  E.  1062,  50  Am.  St. 
Rep.  334.  But  in  McDonald  v.  Pitts- 
burg, etc.  R.  Co.,  144  Ind.  459,  43  N.  E. 
447,  55  Am.  St.  Rep.  185,  it  is  said  that 
nothing  but  adoption  in  accordance 
with  law  would  allow  the  foster  par- 
ents  to   recover. 

In  Missouri,  though  the  statute  al- 
lows an  adopting  parent  to  recover 
for  the  wrongful  death  of  his  child, 
the  law  of  adoption  must  be  strictly 
complied  with,  and  if  the  adopting  par- 
ent fails  to  make  the  acknowledgment 
as  required  by  law,  the  adoption  is 
not  sufficient  and  he  cannot  recover. 
Sarazin  v.  Union  E.  Co.,  153  Mo.  479, 
55  S.  W.  92,  holding  that  adoption 
cannot  be  completed  after  death  of 
child. 

Foster  Parent.— A  woman,  not  the 
mother  of  a  child,  cannot  recover  for 
the  wrongful  killing  of  a  child,  which 
she  has  not  legally  adopted,  though  it 
was    given    her    in    infancy,    and    she 
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had  ever  since  maintained  it  and  treat- 
ed it  as  her  own.  Citizens'  St.  R.  Co. 
V,  Cooper,  22  Ind.  App.  459,  53  N. 
E.   1092,   72   Am.   St.   Rep.   319. 

One  Marrying  Mother  of  Illegitimate 
Child.— Under  a  statute  giving  the 
father  a  right  of  action  for  the  homi- 
cide of  his  child,  one  who  marries  the 
mother  of  a  bastard  child  and  receives 
such  child  into  his  home  as  a  member 
of  his  family,  cannot  sue  for  the  death 
of  the  child  (Thornburg  v.  American 
Strawboard  Co.,  141  Ind.  443,  40  N. 
E.  1062,  50  Am.  St.  Rep.  334),  even 
though  he  acknowledges  the  child  as 
his  own  (McDonald  V.  Pittsburg  R. 
Co.,  144  Ind.  459,  43  N.  E.  447,  55 
Am.   St.   Rep.    185,   32  L.    R.    A.    309). 

60.  U.  S. — Marshall  V.  Wabash  R. 
Co.,  46  Fed.  269.  Ga. — Robinson  v. 
Georgia  R.  Co.,  117  Ga.  168,  43  S.  E. 
452,  97  Am.  St.  Rep.  156,  60  L.  R.  A. 
555.  Ind.— McDonald  v.  Pittsburgh, 
etc.,  R.  Co.,  144  Ind.  459,  43  N.  E. 
447,  55  Am.  St.  Rep.  185,  action  by 
putative  father  who  had  acknowledged 
and  reared  child.  La.— Lynch  v, 
Knopp,  118  La.  611,  43  So.  252,  118 
Am.  St.  Rep.  391,  8  L.  R.  A.  (N.  S.) 
480,  subsequent  acknowledgment  im- 
material. Miss. — Runt  V.  Illinois  Cent. 
R.  Co.,  88  Miss.  575,  41  So.  1;  Ala- 
bama, etc.,  R.  Co.  V.  Williams,  78  Miss. 
209,  28  So.  853,  84  Am.  St.  Rep.  624, 
51  L.  R.  A.  836  (no  statute  allowing 
mother  to  inherit  from  illegitimate 
child  in  Mississippi).  Pa. — Harkins  V. 
Philadelphia,  etc.,  R.  Co.,  15  Phila. 
286.  But  see,  Thompson  v.  Delaware, 
etc.,  R.  Co.,  41  Pa.  Super.  617,  hold- 
ing rule  changed  by  statute.  S.  0. 
McDonald  v.  Southern  R.  Co.,  71  S. 
C.  352,  51  S.  E.  138,  110  Am.  St.  Rep. 
576,  2  L.  R.  A.  (N.  S.)  640.  Eng. 
Clarke  v.  Carfin  Coal  Co.,  L.  R.  (1891) 
App.  Cas.  412;  Dickinson  v.  North- 
eastern R.  Co.,  2  Hurl.  &  C.  735  (ac- 
tion for  benefit  of  illegitimate  child 
for  death  of  mother).  Can.— Gibson 
V.  Midland  R.  Co.,  2  Ont.  658. 

In    these    cases     the     argument    was 
made   that   the   statute   was   meant   to 
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and  their  mother  to  take  and  inherit  from  each  other,  the  mother 
may  maintain  an  action  for  the  wrongful  death  of  an  illegitimate 
child.«^ 

May  Divorced  or  Deserted  Wife  Sue.  —  Since  only  the  persons  named 
in  the  statute  may  bring  the  action  it  is  held  that  unless  the  de- 
serted or  divorced  wife  comes  within  the  terms  of  the  statute,  she  cannot 
sue  for  the  death  of  her  child,*^^  unless  the  statute  pro\ades  the  mother 
may  sue  where  the  father  is  dead  or  has  deserted  the  family.®^ 


be  co-extensive  with  the  moral  right 
of  support,  and  that  for  many  purposes 
the  law  recognizes  the  relationship  of 
a  bastard  child  to  the  parent;  and 
that,  therefore,  the  question  of  legiti- 
macy or  illegitimacy  was  immaterial, 
but  the  court  said  they  were  not  con- 
vinced by  this  reasoning.  Harkins  v. 
Philadelphia,  etc.,  E.  Co.,  15  Phila. 
286;  Dickinson  f.  Northeastern  R.  Co., 
2   Hurl.   &   C.    (Eng.)    735. 

61.  ni.— Security  Title  &  T.  Co.  v. 
West  Chicago,  etc.,  E.  Co.,  91  111.  App. 
332,  because  statutes  removed  the 
common  law  disability  of  illegitimacy 
the  mother  was  "next  of  kin"  within 
statute.  Ind. — Dickason,  etc.,  Co.  v. 
Liddie  (Ind.  App.),  94  X.  E.  411,  ac- 
tion by  mother  who  could  inherit  from 
the  child.  Mo. — Marshall  v.  Wabash 
E.  Co.,  120  Mo.  275,  25  S.  W.  179 
(mother  could  sue  alone,  though  stat- 
ute provided  father  and  mother  could 
join,  without  making  reputed  father 
party);  Buel  v.  St.  Louis  Transfer  Co., 
45  Mo.  562  (parents  though  divorced 
may  sue  jointlv) ;  Clark  v.  Kansas 
City  E.  Co.,  153  Mo.  App.  689,  135 
S.  W.  979,  affirming,  219  Mo.  524,  118 
S.  W.  40  (wife  cannot  maintain  suit 
though  divorced  and  granted  custody 
of  child).  Ohio.— Muhl's  Admr.  v. 
Michigan  So.  R.  Co.,  10  Ohio  St.  272, 
holding  that  the  fact  that  an  illegiti- 
mate son  was  the  next  of  kin  does 
not  affect  the  right  of  recovery  by  the 
administrator.  Pa. — Holmes  r.  Penn- 
sylvania R.  Co.,  220  Pa.  189,  69  Atl. 
597;  Kerr  v.  Pennsylvania  E.  Co.,  169 
Pa.  95,  32  Atl.  96  (wife  may  sue 
alone);  Thompson  v.  Delaware,  etc., 
E.  Co.,  41  Pa.  Super.  617  (mother  of 
illegitimate  child  mav  recover  since 
act  of  -July  10,  1901,  P.  L.  639);  Davis 
V.  Pennsylvania  E.  Co.,  34  Pa.  Super. 
388.  Tex.  — Galveston,  etc.,  Co.  v. 
Walker,  48  Tex.  Civ,  App.  52,  106  S. 
W.  705. 

62.     Clark   v.   Kansas    City,   etc.,    E, 


I  Co.,  153  Mo.  App.  689,  135  S.  W.  979; 
s.  c,  219  Mo.  524,  118  S.  W.  40  (though 
granted  the  custody  of  the  child  upon 
divorce).  See  also.  Swift  v.  Johnson, 
138  Fed.  867,  71  C.  C.  A.  619,  1  L. 
E.  A.  (X.  S.)  1161;  Thompson  V.  Chi- 
cago, etc.,  R.  Co.,  104  Fed.  845  (mother 
not  next  of  kin  within  statute);  Cook 
V.  American,  etc.,  Co.,  70  X.  J.  L. 
65,  56  Atl.  114  (father  was  "next 
of  kin"  but  not  deserted  wife). 

Georgia, — Separation  of  Husband 
and  Wife. — Where  the  wife  lives  sep- 
arate from  her  husband  and  is  depen- 
dent upon  a  son's  support,  she  may  re- 
cover in  Georgia,  under  common  law 
principles  for  the  death  of  her  son  for 
loss  of  services,  in  her  own  name  and 
in  that  of  her  husband's  for  her  use. 
East  Tennessee,  etc.,  R.  Co.  v.  Maloy, 
77   Ga.   237,   2  S.  E.   941. 

63.  Under  some  statutes  the  wife 
can  sue  for  the  wrongful  death  of  her 
child,  where  the  father  is  dead  or 
has  deserted  the  family.  Cal. — Dela- 
tour  f.  Mackay,  139  Cal.  621,  73  Pac. 
454.  Ind. — Chicago,  etc.,  Co.  v.  Nel- 
son, 32  Ind.  App.  355,  69  N.  E.  705, 
desertion  of  husband  in  such  case  is 
a  substantial  and  issuable  fact.  la. 
Lawrence  v.  Birney,  40  Iowa  377. 
Pa. — Kerr  v.  Pennsylvania  R.  Co.,  169 
Pa.  95,  32  Atl.  96.  Ore,— Schleiger  v 
Northern  Term  Co.,  43  Ore.  4,  72  Pac, 
324,  personal  representative  may  also 
sue.  Wash. — Clark  v.  Northern  Pac, 
R.  Co.,  29  Wash.  139,  69  Pac.  636. 

Divorce.— The  procuring  of  a  di- 
vorce on  the  ground  of  extreme  cruel- 
ty, because  threatening  her  life  and 
driving  the  wife  and  children  from  the 
house,  and  the  failure  to  support  either 
wife  or  child  after  divorce,  is  such 
desertion  within  the  meaning  of  the 
statute  as  authorizes  the  wife  to  sue. 
Delatour  v.  Mackay,  139  Cal.  621,  _  73 
Pac.  454.  But  in  Missouri  the  wife, 
though  granted  the  custody  of  the  de- 
ceased child  can  not  sue  alone^  as  no 
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Joinder  of  Patents,  —  Under  statutes  providing  for  a  joint  action  by 
the  father  and  mother  of  the  deceased  child,  of  course  the  action  must 
be  brought  by  the  parents  jointly,«*  but  some  statutes  provide  for  an 
action  by  either  the  father  or  mother.''^' 

c  Widoiv.  —  In  some  jurisdictions  the  first  right  of  action  for  the 
wrongful  death  of  the  husband  and  father  has  been  given  to  the 
widow,  and  in  such  case  the  action  can  only  be  brought  by  her  in 
her  name.*"'     In  other  jurisdictions  the  widow  can  sue  only  where 


such  provision  exists  there.  Clark  v. 
Kansas  City,  etc.,  K.  Co.,  153  Mo.  App. 
689,  135  S.  W.  979;  s.  c,  219  Mo. 
524,  118  S.  W.  40. 

Custody  of  Child. — Though  a  di- 
vorce has  been  obtained  and  the  child 
awarded  to  the  husband,  the  wife  may 
sue,  where  the  statute  provides  the 
mother  may  sue  where  the  husband  dies 
or  deserts  the  family,  where  the  hus- 
band brought  the  child  to  the  di- 
vorced wife,  left  it  and  never  returned, 
and  the  wife  has  always  supported  the 
child.  Clark  v.  Northern  Pac.  E.  Co., 
29  Wash.  139,  69  Pac.  636,  59  L.  E. 
A.    508. 

In  Greorgia,  the  deserted  wife  was 
allowed  to  recover  for  the  death  of 
her  son  under  the  general  statute  al- 
lowing the  wife  to  sue  for  torts  to 
her  children  when  she  lives  separate 
and   apart   from   her   husband. 

64.  Clark  v.  Kansas  City,  etc.,  E. 
Co.,  153  Mo.  App.  689,  135  S.  W.  979, 
s.  c,  219  Mo.  524,  118  S.  W.  40;  Davis 
V.  Pennsylvania  E.  Co.,  34  Pa.  Super. 
388. 

65.  Bailey  v.  College  of  Sacred 
Heart  (Colo.),  119  Pac.  1067;  Wilson 
V.  Banner  L.  Co.,  108  La.  590,  32  So. 
460. 

Colorado. — While  both  the  father  and 
mother  may  join  in  a  suit  for  the 
wrongful  death  of  their  child  (Bailey 
V.  College  of  Sacred  Heart  (Colo.), 
119  Pac.  1067),  the  non-joinder  of 
either  the  father  or  mother  in  an  ac- 
tion for  the  death  of  their  child  is 
material  only  to  the  parties  themselves, 
not  to  the  defendant,  since  either  may 
sue  alone,  but  only  one  suit  will  lie 
(Pierce  v.  Connors,  20  Colo.  178,  37 
Pac.  721,  46  Am.  St.  Eep.  279. 

Divorced  Wife  as  Necessary  Party. 
Two  Actions  Allowed. — The  divorced 
wife  is  not  a  necessary  party  where  the 
statute  gives  both  the  mother  and 
the  father  an  action  for  the  death  of 
the  son.  LeBlanc  v.  United  Irr.  Co., 
129  La.   196,   55   So.   761. 
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66.  U.  S. — Thompson  v.  Wabash  E. 
Co.,  184  Fed.  554  (Missouri  statute); 
Conover  v.  Pennsylvania  E.  Co.,  176 
Fed.  638  (Pennsylvania  statute);  Hall 
r.  Louisville,  etc.,  E.  Co.,  157  Fed.  464 
(Florida  statute).  Colo.— Hayes  v. 
Williams,  17  Colo.  465,  30  Pac.  352. 
Fla. — Louisville,  etc.,  E.  Co.  v.  Jones, 
45  Fla.  407,  34  So.  246;  Gen.  St.,  1906, 
§3146.  Ga. — Western,  etc.,  E.  Co.  v. 
Harris,  128  Ga.  394,  57  S.  E.  722.  111. 
Willis  Coal,  etc.,  Co.  v.  Grizzell,  198  111. 
313,  65  N.  E.  74  (under  Miner's  act, 
Eev.  St.,  1899,  p.  1175;  Hart  v.  Penweli 
Coal  M.  Co.,  146  HI.  App.  155  (Min- 
ers' act).  Ind.— Pittsburg,  etc.,  E.  Co. 
V.  Eeed,  44  Ind.  App.  635,  88  N.  E. 
1080;  Collins  Coal  Co.  v.  Hadley,  38 
Ind.  App.  637,  75  N.  E.  '832,  78  N. 
E.  353;  Dickason  Coal  Co.  v.  Unver- 
ferth,  30  Ind.  App.  546,  66  N.  E.  759 
(Miner's  act);  Boyd  v.  Brazil,  etc.,  Co., 
25  Ind.  App.  157,  57  N.  E.  732,  re- 
hearing denied,  50  N.  E.  368  (Miner's 
act,  Eev.  St.,  1894,  §474).  Kan.— Chi- 
cago, etc.,  E.  Co.  f.  Mills,  57  Kan.  687, 
47  Pac.  834.  Ky. — McClurg  v.  Igle- 
hart,  17  Ky.  L.  Eep.  913,  33  S.  W.  80. 
La. — Davis  v.  Arkansas-Southern  E. 
Co.,  117  La.  320,  41  So.  587.  Mass. 
Silva  V.  New  England  Brick  Co.,  185 
Mass.  151,  69  N.  E.  1054.  Miss.— 
Mobile,  etc.,  E.  Co.  f. .Hicks,  91  Miss. 
273,  46  So.  361,  employer's  liability 
act,  Code,  1906,  §721.  Mo.— Packard 
V.   Hanibal,   etc.,   E.   Co.,   181  Mo.   421, 

80  S.  W.  951,  103  Am.  St.  Eep.  607 
(Eev.  St.,  1899,  §2864);  Hamman  v. 
Central  Coal,  etc.,  Co.,  156  Mo.  232,  55 
S.  W.  1091  (death  in  mines  act);  Heg- 
berg  V.  St.  Louis,  etc.,  E.  Co.  (Mo. 
App.),  147  S.  W.  192  (§5425).  N.  D. 
Satterberg  v.  Minneapolis,  etc.,  E.  Co., 
19  N.  D.  38,  121  N.  W.  70.  Pa.— 
Shambach  v.  Middlecreek,  etc.,  E.  Co., 

81  Atl.  802;  Haughey  v.  Pittsburg, 
etc.,  E.  Co..  210  Pa.  363,  59  Atl.  1110; 
Gross  V.  Electric  T.  Co.,  180  Pa.  99, 
36  Atl.  424  (one  marrying  after  re- 
ceiving   injuries).      R.    I. — Goodwin    v. 
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no  personal  representative  has  been  appointed.''^ 

Desertion  and  Separation  as  Precluding  Recovery.  —  That  the  deceased 
husband  had  deserted  the  wife  and  had  not  contributed  to  her  sup- 
port,*^^  or  that  the  husband  and  wife  were  living  separate  and  apart 
from  each  other  does  not  bar  her  action. '"''■' 

d.  Children.  —  Under  some  of  the  statutes,  deceased's  children  may 
sue  for  the  wrongful  death  of  a  parent  where  there  is  no  husband  or 
widow  surviving.'" 


Niekerson,  17  E.  T.  478,  23  Atl.  12. 
S.  D.— Belding  f.  Black  Hills,  etc.,  K. 
Co.,  3  S.  D.  369,  53  N.  W.  750.  Tex. 
Holland  r.  Closs  (Tex.  Civ.  App.),  146 
S.  W.  671.  Wash.  — Archibald  r.  Lin- 
coln County,  50  Wash.  55,  96  Pac. 
831;  Copeland  r.  Seattle,  33  Wash. 
415,  74  Pac.  5S2,  65  L.  R.  A.  333.  Can. 
Walkerton  v.  Erdman,  23  Can.  Sup. 
352. 

"Widow  Assigning  Right  To  Sue  to 
Child. — Where  the  right  of  action  is 
given  to  the  husband,  widow,  children 
or  parents  of  deceased,  the  widow  can- 
not assign  her  right  of  action  to  the 
child  so  as  to  enable  suit  to  be  brought 
in  her  name  for  its  benefit.  Marsh 
V.  Western,  etc.,  K.  Co.,  204  Pa.  229, 
53    Atl.    1001. 

Putative  Wife  Not  Proper  Plaintiff. 
A  statute  giving  a  right  of  action  to 
deceased's  wife  means  lawful  wife  only 
and  does  not  give  a  right  of  action  to  a 
putative  wife  by  a  bigamous  marriage. 
Vaughan  v.  Dalton,  etc.,  Co.,  119  La. 
61,    43    So.    926. 

Must  Children  Be  Made  Parties. — 
Where  the  statute  provides  the  widow 
shall  bring  the  action,  she  need  not 
make  the  children  parties  or  allege  the 
action  as  being  brought  for  their  ben- 
efit, though  they  participate  in  the 
recovery.  Oklahoma  Gas,  etc.,  Co.  r. 
Lukert,'  16  Okla.  397,  84  Pac.  1076. 
And  in  Pennsylvania,  where  there  is 
a  husband  or  widow,  the  children  are 
not  necessary,  nor  proper  parties,  but 
it  is  necessary  to  name  them  in  the 
declaration.  Shambach  r.  Midrllecreek 
El.  Co.  (Pa.),  81  Atl.  802;  Black  r. 
Baltimore  &  0.  E.  Co.,  224  Pa.  519, 
73  Atl.  903;  Haughev  v.  Pittsburg, 
etc.,  R.  Co..  210  Pa.  363,  .59  Atl.  1110. 

Subsequent  Marriage. — The  right  to 
sue  for  the  homicide  of  the  husband 
vests  in  the  widow  at  her  husband's 
death,  and  her  marriage  does  not  bar 
the  action.  Georgia,  etc.,  R.  Co.  v. 
Garr,    57    Ga.    277,    24    Am.    Rep.    492; 


International,    etc.,    R.    Co.    r.    Kuehn, 
70  Tex.   582,  8  S.  W.  484. 

Marriage  After  Injuries  Causing 
Death. — Such  a  statute  allows  one  who 
marries  the  injured  person  after  he  re- 
ceives the  injury  causing  death  to  sue. 
Gross  V.  Electric  T.  Co.,  180  Pa.  99, 
36  Atl.  424. 

67.  Lee  v.  Missouri  Pae.  E.  Co.,  195 
Mo.  400,  92  S.  W.  614  (Kansas  stat- 
ute); Oklahoma  Gas,  etc.,  Co.  v.  Lu- 
kert,  16  Okla.  397,  84  Pae.  1076  (resi- 
dent decedent). 

See,   infra,  VI,  A,  f. 

68.  Ingersoll  v.  Detroit,  etc.,  R.  Co., 
163  Mich.  268,  128  N.  W.  227,  32  L. 
R.  A.  (X.  S.)  362;  De  Garcia  v.  San 
Antonio,  etc.,  R.  Co.  (Tex.  Civ.  App.), 
77  S.  W.  275;  International,  etc.,  R. 
Co.  V.  Jones  (Tex.  Civ.  App.),  60  S. 
W.  978. 

69.  U.  S. — Dunbar  f.  Charleston, 
etc.,  R.  Co.,  186  Fed.  175;  Cole  v. 
Mayne,  122  Fed.  836  (though  liv- 
ing in  adultery).  Ga. — Augusta  R. 
Co.  V.  Glover,  92  Ga.  132,  18  S. 
E.  406.  La.— Williams  v.  Nona 
Mills  Co.,  128  La.  811,  55  So. 
414.  Tex. — Galveston,  etc.,  R.  Co.  v. 
Murray  (Tex.  Civ.  App.),  99  S.  W. 
144.  Eng. — Stimpson  v.  Wood,  57  L. 
J.  Q.  B.  (X.  S.)  484,  59  L.  T.  X.  S. 
218,   though  living  in   adultery. 

Desertion  by  the  wife  so  as  to  bar 
her  action  for  the  wrongful  death  of 
her  husband  is  not  shown  by  the  fact 
that  she  lived  separate  and  apart  from 
him  during  the  pendency  of  divorce 
proceedings.  Williams  v.  Nona  M.  Co., 
128  La.  811,  55  So.  414. 

70.  ria. — Louisville,  etc.  R.  Co.  v. 
Jones,  45  Fla.  407,  34  So.  246.  Ga. 
Atlanta,  etc.  E.  Co.  v.  Venable,  65 
Ga.  55.  111.— Hougland  r.  Avery  Coal 
&  M.  Co.,  152  111.  App.  573,  affirmed, 
246  111.  609,  93  N.  E.  40,  Miner's  Act. 
N.  D. — Satterberg  r.  Minneapolis,  etc. 
E.  Co.,  19  N.  D.  38,  121  N.  W.  70. 
Tenn.— -Stephens   v.    Nashville,   etc.    R. 
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Desertion  Dy  Father.— That  the  father  had  deserted  his  children  and 
failed  to  support  them  does  not  preclude  them  from  recovering  ior 
his  death,  where  such  right  of  action  is  in  themJ^ 

Divorce  and  Custody  of  Children  Given  to  Mother.  —  The  fact  that  the 
husband  and  wife  have  been  divorced  and  the  custody  of  their  chil- 
dren  awarded  the  wife  does  not  preclude  the  children  from  suing  for 
the  death  of  their  father." 

e.  Heirs  or  Next  of  If  in.  — Some  of  the  statutes  give  either  the 
heirs  or  personal  representative  the  right  to  sue/^  while  under  others 


Co.,  10  Lea  448;  Greenlee  v.  East  Ten- 
nessee, etc.  E.  Co.,  5  Lea  418  (if  stat- 
ute gives  action  to  the  widow  or  to 
the  children,  the  children  can  only  sue 
where  there  is  no  widow). 

Wrongful  Death  of  Mother.— A  stat- 
ute giving  the  widow,  or  if  no  widow, 
a  child  or  children,  a  right  of  action 
for  the  homicide  of  a  husband  or  par- 
ent, and  providing  if  suit  be  brought 
by  the  widow  or  children  and  the 
former,  or  one  of  the  latter  dies  pend- 
ing the  action,  the  same  shall  survive 
in  the  first  case  to  the  children,  and 
in  the  latter  case  to  the  child  or  chil- 
dren, does  not  restrict  the  right  of 
action  to  the  homicide  of  the  father, 
but  gives  a  right  of  action  to  the 
minor  children  for  the  death  of  the 
mother.  Atlanta,  etc.  E  Co.  v.  Ven- 
able,   65   Ga.   55. 

Stepfather. — Such  statute  does  not 
give  a  child  a  right  of  action  for  the 
death  of  his  stepfather.  Marshall  v. 
Macon,  etc.  Lumb.  Co.,  103  Ga.  725, 
30  S.  E.  571,  68  Am.  St.  Eep.  140, 
41  L.  E.  A.  211. 

Adult  Children. — If  the  statute  vests 
the  right  to  sue  where  there  is  no 
widow  in  the  minor  children,  adult 
children  cannot  sue.  Western,  etc.  E. 
Co.  f.  Harris,  128  Ga.  394,  57  S.  E. 
722;  Coleman  v.  Hyer,  113  Ga.  420, 
38  S.  E.  962;  Mott  v.  Central  E.  Co., 
70  Ga.  680.  And  a  complaint  under 
the  above  statute  alleging  plaintiffs 
were  children,  and  that  two  were 
adults  and  one  a  minor,  is  subject  to 
demurrer  for  improper  joinder  of  par- 
ties. Western,  etc.  E.  Co.  v.  Harris, 
128   Ga.   394,   57   S.  E.   722. 

Amendment. — The  declaration  may 
be  amended  by  alleging  that  minor 
children  sue  by  their  next  friend.  Van 
Pelt  V.  Chattanooga,  etc.  E.  Co.,  89 
Ga.  706,  15  S.  E.  622. 

71.  Gulf,  etc.  E.  Co.  v.  Anderson 
(Tex.  Civ.  App.),  126  S.  W.  928;  Beau- 
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mont  Tract.  Co.  v.  Dilworth  (Tex.  Civ. 
App.),  94  S.  W.  352. 

The  desertion  by  the  husband  mere- 
ly affects  the  question  as  to  the  amount 
of  damages.  Kroll  V.  Chicago,  etc.  E. 
Co.,  150  111.  App.  438;  Chicago,  etc. 
E.  Co.  V.  Downey,  96  111,  App.  398; 
Creamer  v.  Moran  Bros.  Co.,  41  Wash. 
636,  '84  Pac.  592. 

72.  Taylor  v.  San  Antonio,  etc.  E. 
Co.   (Tex.   Civ.  App.),  93  S.  W.  674. 

73.  Cal. — Salmon  v.  Eathjens,  152 
Cal.  290,  92  Pac.  733;  Webster  v.  Nor- 
wegian Min.  Co.,  137  Cal.  399,  70  Pac. 
276,  92  Am.  St.  Eep.  181;  Eedfield  v. 
Oakland  Cons.,  etc.  Co.,  110  Cal.  277, 
42  Pac.  822,  1063.  Mont.— Beeler  v. 
Butte,  etc.  Co.,  41  Mont.  465,  110  Pac. 
528.  Eev.  Codes,  §5250.  Utah.— Fritz 
V.  Western  Union  Tel.  Co.,  25  Utah 
263,  71  Pac.  209,  assignment  by  heirs 
to  administrator  does  not  bar  the  ac- 
tion in  such  case.  Wash. — Copeland  v. 
Seattle,  33  Wash.  415,  74  Pac.  582; 
Nesbitt  V.  Northern  Pac.  E.  Co.,  22 
Wash.   698,  61  Pac.  141. 

Only  One  Action  Contemplated. — If 
heirs  or  personal  representatives  may 
bring  action,  one  cause  of  action  only 
is  contemplated  prosecuted  by  the 
heirs  or  personal  representative.  Eiggs 
V.  Northern  Pac.  E.  Co.,  60  Wash.  292, 
111  Pac.  162.  And  where  the  heirs 
sue,  a  posthumous  child  cannot  sue 
thereafter.  Daubert  v.  Western  Meat 
Co.,  139  Cal.  480,  73  Pac.  244,  69  Pac. 
297,  96  Am.  St.  Eep.  154.  But  se© 
contra,  Galveston,  etc.  E.  Co.  v.  Con- 
treras,  31  Tex.  Civ.  App.  489,  72  S.  W. 
1051. 

Construction  of  Term  * 'Heirs.'* 
The  only  necessary  parties  plaintiff 
where  the  statute  gives  a  right  of  ac- 
tion to  the  heirs  at  law  are  those  en- 
titled to  the  estate  under  the  statutes 
of  descent  and  distribution.  U.  S. 
St.  Louis,  etc.  E.  Co.  v.  Needham,  52 
Fed.    371,   3    C.   C.    A.    129,    10    U.    S. 
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the  heirs^*  or  next  of  kin  can  sue  only  where  there  is  no  other  person 
of  a  designated  class.^^ 


App.  339,  Arkansas  statute.  Ark. — Kan- 
sas City,  etc.  Co.  f.  Frost,  93  Ark.  183, 
124    S.    W.    748    (mother    cannot    bring 
action   where    deceased   left    children) ; 
St.    Louis,    etc.    K.    Co.   v.    Corman,    92 
Ark.   102,   122    S.   W.   116.     Cal.— Eed- 
field  V.  Oakland,  etc.   R.   Co.,  110   Cal. 
277,  42  Pac.  822.     Kan. — Atchison,  etc. 
E.  Co.  V.  Ryan,  62   Kan.  682,  64  Pac. 
603),   uncontrollable   by   the   limitation 
of   the   statutes   relating   to   the   distri- 
bution of  community  property,  and  in- 
cludes minor  children  (Redfield  v.  Oak- 
land, etc.  R.  Co.,  110  Cal.  277,  42  Pac. 
822).     Where   a  widow   and   child   sur- 
vive they  are  the  only  necessary  par- 
ties  under   such   a   statute    (St.   Louis, 
etc.    E.    Co.    V.    Corman,    92    Ark.    102, 
122  S.  W.  116);  it  includes  the  father, 
where  there  is  no  wife  or  children  sur- 
viving (Stangeland  r.  Minneapolis,  etc. 
R.  Co.,  10.5  Minn.  224,  117  N.  W.  386) 
or  brothers  and  sisters,  where   no   par- 
ent, wife  or  child.     It  is  not  restricted 
to  the  husband,   wife   or   children   pre- 
viously   referred     to     in     the     statute 
(Satterberg    v.    Minneapolis,     etc.     Co. 
(N.  D.),  121  N.  W.  70),  though  under 
a  statute   giving  the   "widow,  heir  or 
personal  representative"  of  deceased  a 
right    of    action    for    wrongful     death, 
the   word   "heir"   has   been   construed 
not   to   mean  the  parents   or   collateral 
relatives,    but     a    "child     or    children 
only"  (Colo.— Hindry  v.  Holt,  24  Colo. 
464,    51    Pac.    1002,  '65    Am.    St.    Rep. 
235,    niece    could    not    sue.     Ky. — Hen- 
derson  r.   Kentucky  C.  R.  Co.,   86  Ky. 
389,  5  S.  W.  875,  parents  or  collateral 
relatives    not    included.      S.    D. — Lintz 
V.  Holy  Terror  Min.  Co.,  13  S.  D.  489, 
83    N.    W.    570,    mother    of    adult    son 
cannot  sue  where  he  left  no  widow  or 
children),   but   under    a   statute   giving 
the  "heirs  or  personal  representative" 
an  action,  "heirs"  has  been  construed 
to    mean    the    widow    and    children    of 
deceased    (Noble    r.    Seattle,    19   Wash. 
133,  52  Pac.  1013,  40  L.  R.  A.  822). 

74.  XJ.  S.— Choctaw,  etc.  R.  'Co.  v. 
Jackson,  1S2  Fed.  342,  Oklahoma  stat- 
ute. Ark. — Kansas  Citv,  etc.  Co.  v. 
Frost,  93  Ark.  183,  124  S.  W.  748; 
St.  Louis,  etc.  R.  Co.  v.  Corman,  92 
Ark.  102,  122  S.  W.  116  (widow  is 
one  of  heirs  at  law) ;  Kansas  Citv,  etc. 
E.   Co.  V.  Henrie,  87   Ark.   443,   112  S. 


W,  967;  McBride  v.  Berman,  79  Ark. 
62,  94  S.  W.  913.  Colo.— Hindry  v. 
Holt,  24  Colo.  464,  51  Pac.  1002,  65 
Am.  St.  Rep.  235,  39  L.  R.  A.  351, 
heirs  of  deceased  means  child  and  chil- 
dren. Ky. — .Jordan  v.  Cincinnati,  etc. 
E.  Co.,  89  Ky.  40,  11  S.  W.  1013. 
Minn. — Stangeland  v.  Minneapolis,  etc. 
E.  Co.,  105  Minn.  224,  117  N.  W.  386 
("heirs  at  law"  includes  father  who 
leaves  no  widow  or  children,  North  Da- 
kota statute). 

Mother  as  Necessary  Party. — Where 
the  widow  and  mother  were  the  only 
heirs,  and  the  statute  gives  the  right 
of  action  to  the  heirs  at  law  where 
there  is  no  administrator,  and  it  is 
necessary  to  a  recovery  that  the  ben- 
eficiaries show  pecuniary  loss  to  them- 
selves as  a  condition  to  recovery,  the 
mother  is  a  necessary  party  though 
having  sustained  no  pecuniary  damage. 
Missouri,  etc.  E.  Co.  v.  Foreman,  174 
Fed.  377,  98  C.  C.  A.  281. 

The  phrase  "legal  or  personal  rep- 
resentatives" in  such  a  statute  "em- 
braced not  only  the  executor  or  ad- 
ministrator, but  the  heirs  or  next  of 
kin,  as  the  case  might  be."  The 
widow,  children  and  personal  represen- 
tative mav  all  sue  in  one  action.  Ya- 
zoo, etc.  'E.  Co.  v.  Washington,  92 
Miss.  129,  45  So.  614,  overruling  Eail- 
road  Co.  v.  Hunter,  70  Miss.  471,  12 
So.  482. 

75.  TJ.  S. — Swift  V.  Johnson,  138 
Fed.  867,  71  C.  C.  A.  619  (Minnesota 
statute) ;  Western  Union  Tel.  Co.  v.  Me- 
Gill,  57  Fed.  699,  6  C  C.  A.  521,  21 
L.  E.  A.  818,  Kansas  statute — where 
no  personal  representative;  Joplin, 
etc.  E.  Co.  f.  Payne,  194  Fed.  387  (Kan- 
sas state).  Ind. — Leyhan  v.  Leyhan 
(Ind.  App.),  94  N.  E.  337,  mother  not 
entitled  where  widow,  widower  or  chil- 
dren. Kan.— Railroad  Co.  v.  Town- 
send,  71  Kan.  524,  81  Pac.  205;  Atchi- 
son, etc.  R.  Co.  r.  Judah,  10  Kan.  App. 
577,  62  Pac.  711.  N.  J.— Cook  v. 
American,  etc.  Co.,  70  N.  J.  L.  65,  56 
Atl.  114.  Ore. — Olston  v.  Oregon,  etc. 
R.  Co.,  52  Ore.  343,  96  Pac.  1095,  97 
Pac.  538.  20  L.  R.  A.  (N.  S.)  915. 

Granddaughters. — A  statute  giving  a 
right  of  action  to  the  "widow  and 
children,  if  any,  or  next  of  kin," 
creates    two     classes    of    beneficiaries. 
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Joinder  of  Next  of  Kin.  —  Unless  the  statute  makes  it  indispensable 
that  all  the  next  of  kin  join,  it  is  not  absolutely  necessary  for  all  to 
join,  but  if  some  refuse  to  join  they  may  be  made  defendants  and  the 
action  proceed.''*^ 

f.  Personal  Representative.  —  By  a  majority  of  the  statutes,  per- 
haps, it  is  provided  that  the  action  for  wrongful  death  shall  be  brought 
by  the  personal  representative  of  the  deceased,  and  in  such  case  he  is 


"the  widow  and  children,"  and  "the 
next  of  kin."  If  there  are  any  of 
the  first  class,  the  second  class  have 
no  rights.  Grandchildren  are  not 
"children"  within  the  first  class,  but 
are  "next  of  kin"  under  the  second 
class,  and  may  take  as  beneficiaries. 
Nor  are  minor  children  "next  of  kin" 
within  the  statute,  though  they  are  in 
fact  "next  of  kin."  Pittsburg,  etc. 
E.  Co.  V.  Reed,  44  Ind.  App.  635,  88 
N.   E.   1080. 

A  deserted  wife  cannot  recover  for 
the  death  of  her  child  under  a  statute 
giving  an  action  to  the  "next  of 
kin,"  where  the  husband  is  by  law 
the  only  next  of  kin.  Thompson  v. 
Chicago,  etc.  E.  Co.,  104  Fed.  84.5. 
See  also  Swift  &  Co.  t'.  Johnson,  138 
Fed.  867,  71  C.  C.  A.  619,  1  L.  E.  A. 
(N.  S.)   1161. 

Who  Are  Next  of  Kin  Within  Stat- 
utes.— The  words  next  of  kin  in  such 
statutes  has  been  construed  to  mean 
all  persons  entitled  to  inherit  de- 
cedent's personal  property  (Dickason 
Coal  Co.  V.  Liddie  (Ind.  App.),  94 
N.  E.  411;  Bolinger  v.  Beacham,  81 
Kan.  746,  106  Pac.  1094),  or  the  near- 
est blood  relation  (Watson  r.  St.  Paul, 
etc.  E.  Co.,  70  Minn.  514,  73  N.  W. 
400),  but  it  has  been  held  that  the 
husband  is  not  next  of  kin  to  his  wife 
within  a  statute  giving  an  action  for 
wrongful  death  to  the  widow  or  next 
of  kin  of  deceased  (U.  S. — Western 
Union  Tel.  Co.  v.  McGill,  57  Fed.  699, 
6  C.  C.  A.  521,  21  L.  E.  A.  818,  Kan- 
sas statute.  Neb. — Warren  v.  Engle- 
hart,  13  Neb.  283,  13  N.  W.  401.  N.  Y. 
Drake  v.  Gilmore,  52  N.  Y.  389,  392; 
Dickins  v.  New  York  Cent.  E.  Co.,  23 
N.  Y.  158,  reversing  28  Barb.  41;  Lu- 
cas V.  New  York  Cent.  E.  Co.,  21  Barb. 
245),  though  where  he  inherits  from 
the  wife  it  has  been  held  he  may  main- 
tain the  suit  as  next  of  kin  of  his 
wife  CU.  S. — Joplin,  etc.  E.  Co.  Pavne, 
194  Fed.  387.  111.— -Eautman  v.  Chi- 
cago Consol.  T.  Co.,  156  111.  App.  457. 
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Kan. — Atchison,  etc.  E.  Co.  Townsend, 
71  Kan.  524,  81  Pac.  205.  Ohio.— Steel 
V.  Kurtz,  28  Ohio  St.  191.  Tenn. 
Bream  v.  Brown,  5  Coldw.  168),  but 
brothers  and  sisters,  or  their  children, 
are  next  of  kin  within  such  statute 
(Pineo  r.  New  York  Cent.  E.  Co.,  34 
Hun  80,  afflrmed,  99  N.  Y.  644). 

Illegitimate  Brothers  and  Sisters. 
An  illegitimate  half  sister  has  no  right 
of  action  under  a  statute  giving  a 
sister  or  brother  a  right  of  action  for 
the  homicide  of  a  sister  or  brother 
(Illinois,  etc.,  E.  Co.  v.  Johnson,  77 
Mass.  727,  28  So.  753,  51  L.  E.  A. 
837),  but  deceased's  administrator  may 
recover  for  the  illegitimate  brother  of 
the  half  blood,  where  the  statutes  of 
descent  and  distribution  allow  illegiti- 
mate children  to  inherit  from  their 
mother  and  each  otlier,  and  makes  no 
distinction  between  children  of  whole 
and  half  blood  (Southern  E.  Co.  v. 
Hawkins,    35    App.    Cas.    [D.    C]    313). 

Federal  Employer's  Liability  Act. 
Under  the  Federal  Employer's  Liabil- 
ity Act,  the  "next  of  kin"  cannot 
maintain  the  action  if  there  is  no 
personal  representative,  as  the  words 
"if  none,  then  the  next  of  kin  de- 
pendent upon  such  employe"  refer  to 
the  beneficiaries  and  not  to  the  per- 
sonal representative.  .  Fithian  v.  St. 
Louis,   etc.,   E.    Co.,   188   Fed.   842. 

76.  Keele  v.  Atchison,  etc.,  E.  Co., 
151  Mo.  App.  364,  131  S.  W.  730. 

Curing  Non- Joinder  of  All  of  "Next 
of  Kin." — If  the  non-joinder  of  all 
the  "next  of  kin"  appears  on  the 
face  of  the  petition,  unless  the  stat- 
ute makes  the  joinder  as  parties  plaint- 
iff an  indispensable  pre-requisite  to 
the  prosecution  of  the  action,  the  de- 
fect is  cured  by  answering  to  the  mer- 
its after  demurrer  overruled,  or  by 
failure  to  demur,  though  defendant  at- 
tempts to  renew  the  objection  in  his 
answer.  Keele  v.  Atchison,  etc.,  Co., 
Il51  Mo.  App.  364,  131  S.  W.  730,  733. 
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the  only  person  who  can  bring  the  action/"     Other  statutes  provide 
for  an  action  by  the  personal  representative  of  deceased  only  where 


77.  U.  S. — Baltimore,  etc.,  E.  Co. 
V.  Evans,  188  Fed.  6,  110  C.  C.  A. 
156  (W.  Va.  statute);  St.  Louis,  etc., 
R.  Co.  r.  Herr,  193  Fed.  9.50;  Fithian 
V.  St.  Louis,  etc.,  E.  Co.,  188  Fed.  842; 
Thompson  r.  Wabash  E.  Co.,  184  Fed. 
554  (widow  though  sole  beneficiary  can- 
not bring  it  under  Federal  Employer's 
Liability  Act).  Ala.— Woodstock  D. 
Wks.  f.  Kline,  149  Ala.  391,  43  So. 
362  (Code,  1896);  Savannah,  etc.,  E. 
Co.  V.  Shearer,  58  Ala.  672.  Ariz. — De 
Amado  v.  Friedman,  11  Ariz.  56,  89 
Pac.  588.  Ark.  — St.  Louis,  etc.,  E.  Co. 
V.  Corman,  91  Ark.  Iu2,  122  S.  W.  116; 
St.  Louis,  etc.,  E.  Co.  v.  Garner,  76 
Ark.  555,  89  S.  W.  5507  Cal— Salmon 
V.  Eathjens,  152  Cal.  290,  92  Pac.  733. 
Colo.— Denver  &  E.  G.  E.  Co.  v.  War- 
ring, 37  Colo.  122,  86  Pac.  305.  Conn. 
Soule  r.  Xew  York,  etc.,  E.  Co.,  24 
Conn.  575.  D.  C. — Southern  E.  Co.  v. 
Hawkins,  35  App.  Cas.  313;  Western 
Union  T.  Co.  v.  Lipscomb,  22  App. 
Cas.  104.  Ga. — Western,  etc.,  Co.  v. 
Strong,  52  Ga.  461;  Selma,  etc.,  E. 
Co.  r.  Lacey,  49  Ga.  106  (widow  can- 
not bring  the  action  in  her  own  name). 
lU.— Devine  v.  Healy,  241  111.  34,  89 
N.  E.  251;  Eautman  v.  Chicago  Consol. 
T,  Co.,  156  111.  App.  457;  Chicago  T. 
Co.  r.  O'Donnell,  114  111.  App.  34-5,  af- 
firmed, 213  111.  545,  72  N.  E.  1133. 
But  not  under  "Miners'  Act."  Toover 
r.  Empire  Coal  Co.,  149  111.  App.  258. 
Ind-— Collins  C.  Co.  v.  Hadley,  58  Ind. 
App.  637,  75  X.  E.  832,  78  X.  E.  353; 
Cleveland,  etc.,  E.  Co.  r.  Osgood,  36 
Ind.  App.  34,  73  X.  E.  285  (widow 
and  children  have  no  right  to  become 
parties);  Baltimore,  etc.,  E.  Co.  v. 
Gillard,  34  Ind.  App.  339  71  X.  E. 
58  (infant  by  his  next  friend  cannot 
bring  action).  la. — Eietveld  v.  Wa- 
bash E.  Co.,  129  Iowa  249,  105  X.  W. 
515;  Major  v.  Burlington,  etc.,  E.  Co., 
115  Iowa  309,  88  X.  W.  815.  Ky. 
Eandolph  's  Admr.  v.  Snyder,  139  Ky. 
159,  129  S.  W.  562.  Mass.— O 'Donnell 
V.  X'orth  Attleborousrh,  9S  X.  E.  10S4 
(E.  L..  ch.  171.  §2;  St.,  1907,  ch.  375). 
Mich.— Masfitelli  r.  Union  Carbide  Co., 
151  Mich.  693,  115  X.  W.  721;  Dolson 
r.  Lake  Shore,  etc..  E.  Co.,  128  Mich. 
444.  87  X.  W.  629.  8  Det.  Leg.  X.  736. 
Minn. — Keever  r.  Mankato,  113  Minn. 
55,  129  X.  W.  158;  Stangeland  v.  Min- 


neapolis, etc.,  E.  Co.,  105  Minn.  224, 
117  X.  W.  386;  Aho  f.  Jesmore,  101 
Minn.  449,  112  X.  W.  538,  10  L.  E. 
A.  (X.  S.)  998;  Scheffler  v.  Minneapo- 
lis, etc.,  E.  Co.,  32  Minn.  125,  19  X. 
W.  656.  Miss — Yazoo,  etc.,  E.  Co.  v. 
Washington,  92  Miss.  129,  45  So.  614, 
overruling,  E.  Co.  v.  Hunter,  70  Miss. 
471,  12  So.  482.  Mo.— Casev  r.  Hoover, 
197  Mo.  62,  94  S.  W.  982.  "'Neb.- Mur- 
phy V.  Willow,  etc.,  Co.,  81  Xeb.  223, 
115  X.  W.  761.  N.  J.— Gottleib  v.  Xew 
Jersey,  etc.,  E.  Co.,  72  X.  J,  L.  480, 
63  Atl.  339.  N.  M.— Cerillos,  etc.,  R. 
Co.  V.  Desevant,  9  X.  M.  49.  N.  Y. 
Alfson  V.  Bush  Co.,  182  X.  Y.  393, 
75  X.  E.  230,  108  Am.  St.  Eep.  815; 
Hodges  V.  Webber,  65  App.  Div.  170, 
72  X.  Y.  Supp.  508,  32  Civ.  Proc.  208 
(upon  death  of  administrator  his  ex- 
ecutrix could  not  continue  suit);  Dan- 
cy  V.  Walz,  112  App.  Div.  355,  98 
X.  Y.  Supp.  407.  N.  C— Bennett  v. 
Xorth  Carolina  E.  Co.,  74  S.  E.  883. 
Ohio.— Wolf  v.  Lake  Erie,  etc.  R.  Co., 
55  Ohio  St.  517,  45  X.  E.  708,  36 
L.  E.  A.  812;  Weidner  v.  Eankin,  26 
Ohio  St.  522  (widow  and  children  can- 
not sue  in  their  own  names).  Okla. 
Oklahoma  Gas,  etc.,  Co.  v.  Lukert,  16 
Okla.  397,  84  Pac.  1076.  Ore.— Olston 
f.  Oregon, 'etc.,  Co.,  52  Ore.  343,  96 
Pac.  1095,  rehearing  denied,  97  Pac. 
538;  Perham  v.  Portland  El.  Co.,  33 
Ore.  451,  53  Pac.  14,  72  Am.  St.  Eep. 
730,  40  L.  E.  A.  799.  S.  C— Bussey 
V.  Charleston,  etc.,  E.  Co.,  73  S.  C. 
215,  53  S.  E.  165.  Tenn. — League  v. 
Eailroad,  91  Tenn.  458,  19  S.  W.  430; 
Trafford  V.  Adams  Exp.  Co.,  8  Lea  96. 
Tex. — Gutierrez  v.  El  Paso,  etc.,  Co., 
102  Tex.  378,  117  S.  W.  426.  Utah. 
Stone  V.  Union  Pac.  R.  Co.,  32  Utah 
185,  89  Pac.  715.  Wash. — Archibald  v. 
Lincoln  County,  50  Wash.  55,  96  Pac. 
831,  either  personal  representative  or 
widow  and  children  may  sue  for  hus- 
band's death.  Wis. — .Johnson  v.  Eau 
Claire,  135  X.  W.  4S1;  Xemecek  r. 
Filer,  etc.,  Co.,  126  Wis.  71,  105  X. 
W.  225.  Can. — Monaghan  v.  Horn,  7 
Can.   Sup.  409. 

Though  the  statute  provides  that  the 
action  for  the  death  of  a  child  must 
be  brought  by  the  father,  or,  in  case 
of  his  death,  or  desertion  of  his  fam- 
ily,   or   imprisonment,    by    the    mother. 
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there  are  no  persons  of  a  designated  elass.'^«  Still  other  statutes  pro- 
vide that  either  the  personal  representative  of  the  deceased  or  of  the 
beneficiaries  may  bring  the  action^" 


or  by  the  guardian  for  Ms  ward,  where 
there  is  neither  father,  mother  or  guar- 
dian, the  case  not  being  specially  pro- 
vided for,  would  come  within  the  gen- 
eral provisions  allowing  the  adminis- 
trator to  sue.  Pittsburg,  etc.,  K.  Co. 
V.  Vining's  Admr.,  27  Ind.  513,  92 
Am.   Dec.   269. 

Where  no  Personal  Erepresentative. 
By  statute  in  some  states  the  bene- 
ficiaries may  bring  the  action  for 
wrongful  death  where  there  is  no  per- 
sonal representative.  (St.  Louis,  etc., 
R.  Co.  V.  Watson,  97  Ark.  560,  134  S. 
W.  949,  error  to  dismiss  as  to  part 
but  waived  by  failure  to  object;  Mc- 
Bride  v.  Berman,  79  Ark.  62,  94  S. 
W.  913  (heirs  may  bring  action  where 
no  personal  representative) ;  Bartlett 
V.  Chicago,  etc.,  E.  Co.,  21  Okla.  415, 
96  Pac.  468).  But  under  the  Federal 
Employer's  Liability  Act,  the  "next 
of  kin"  cannot  sue  where  there  is  no 
personal  representative,  the  words  "if 
none"  in  the  statute  referring  to  the 
beneficiaries  and  not  the  party  who 
may  sue.  Fithian  v.  St.  Louis,  etc., 
R.  Co.,  1S8  Fed.  842. 

No  Beneficiaries  in  Existence. — 
Though  the  action  is  given  to  the  ad- 
ministrator, it  cannot  be  maintained 
where  none  of  the  beneficiaries  named 
are  in  existence  (Chicago,  etc.,  R.  Co. 
V.  LaPorte,  33  Ind.  App.  691,  71  N. 
E.  166),  unless  given  for  the  benefit 
of  decedent's  estate  (Perham  v.  Port- 
land, etc.,  R.  Co.,  33  Ore.  451,  53  Pac. 
14,  72  Am.  St.  Rep.  730,  40  L.  R. 
A.   799). 

Executor  or  Administrator  May  Sue. 
The  term  personal  representative  means 
'either  an  executor  or  administrator 
(Cal. — Kramer  v.  San  Francisco  Mar- 
ket St.  R.  Co.,  25  Cal.  434.  D.  0. 
Southern  R.  Co.  v.  Hawkins,  35  App. 
Cas.  313.  Ind.— Toledo,  etc.,  R.  Co. 
V.  Reeves,  8  Ind.  App.  667,  35  N.  E. 
199).  The  terra  "Administrator"  in 
such  a  statute  means  the  personal  rep- 
resentative (Mattoon,  etc.,  Co.  v.  Do- 
lan,  105  111.  App.  1),  and  includes  an 
ancillary  executor  (Lang  v.  Houston, 
etc.,  R.  Co.,  75  Hun  151,  27  N.  Y.  Supp. 
90).  Tex. — ^De  Rivera  v.  Atchinson,  etc. 
R.  Co.  (Tex.  Civ.  App.),  149  S.  W.  223. 

Special   and   Temporary  Administra- 
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tors. — A  special  (Jones  v.  Minneapolis 
T.  R.  Co.,  108  Minn.  129,  121  N.  W. 
606;  Swan  v.  Norvell,  107  Wis.  625, 
83  N.  W.  934)  or  temporary  adminis- 
trator is  for  the  time  being  the  "per- 
sonal representative"  of  the  intestate, 
and  may  maintain  an  action  for  the 
death  of  his  intestate,  where  the  right 
to  sue  therefor  is  conferred  upon  the 
"personal  representative"  of  deceased 
(Louisville,  etc.,  R.  Co.  v.  Chaffin,  84 
Ga.  519,  11  S.  E.  891). 

Necessity  for  Appointing  Special  Ad- 
ministrator.— Such  a  statute  does  not 
require  the  appointment  of  a  special 
administrator,  to  institute  the  action, 
but  it  may  be  brought  by  the  general 
administrator.  Louisville,  etc.,  Co.  v. 
Jones,  45  Fla.  407,  34  So.  246;  Lake 
Erie,  etc.,  R.  Co.  v.  Charman,  161  Ind. 
95,  67  N.  E.  923. 

As  to  Waiver  of  Administrator's 
Capacity  To  Sue,  see  s^^pra,  VII,  A. 

The  beneficiaries  have  no  right  to 
become  parties  where  the  right  of  ac- 
tion for  wrongful  death  is  given  to 
the  personal  representative  of  de- 
ceased. Cleveland,  etc.  R.  Co.  v.  Os- 
good, 36  Ind.  App.  34,  73  N.  E.  285. 

Assignment  of  Right  To  Sue.— Hack- 
ett  V.  Mellwain,  158  Mich.  265,  122 
N.  W.  551. 

78.  Ala. — Birmingham  v.  Crane,  56 
So.  723,  code,  1907,  §2485.  Fla.— Bod- 
den  V.  Jacksonville  El.  Co.,  51  Fla.  152, 
41  So.  400;  Louisville,  etc.,  R.  Co.  v. 
Jones,  45  Fla.  407,  34  So.  246  (where 
no  husband,  wife,  minor  children  or  de- 
pendents). Mo. — Pratt- V.  Missouri  Pac. 
R.  Co.,  139  Mo.  App.  502,  122  S.  W. 
1125.  N.  D. — Satterberg  v.  Minneapo- 
lis,   etc.,    Co.,    121    N.    W.    70. 

The  father  of  a  minor  child  cannot 
recover  for  its  wrongful  death  under 
a  statute  giving  the  "deceased's  per- 
sonal representative"  a  right  to  sue 
where  no  widow  or  widower.  Kenne- 
dy V.  Delaware  C.  Co.,  4  Penne.  (Del.) 
477,   58   Atl.   825. 

79.  L.  &  N.  R.  Co.  V.  Pitt,  91 
Tenn.  86,  18  S.  W.  118.  See,  supra, 
VI,  A,  e. 

Under  a  statute  giving  the  "legal 
or  personal  representative"  an  action 
for  death,  either  the  executor,  admin- 
istrator, heirs  or  next  of  kin  may  bring 
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Refusal  of  Administrator  To  Bring  Suit.  —  If  the  right  to  sue  has  been 
given  to  the  personal  representative  and  he  refuses  to  bring  the  ac- 
tion, the  proper  beneficiaries  may  use  his  name  in  bringing  the  suit,*** 
or  he  may  be  made  a  defendant  in  some  jurisdictions.-^ 

Personal  Representative  Suing  Where  Right  Vested  in  Beneficiaries.  —  On 
the  other  hand  if  the  statute  gives  no  right  of  action  to  the  personal 
representative  of  deceased,  but  vests  the  right  to  sue  in  specified 
beneficiaries,  the  personal  representative  cannot  sue.^^ 

g.  Aliens.  —  Unless  the  statute  giving  an  action  for  death  by  wrong- 
ful act  expressly  provides  that  non-resident  aliens  are  not  entitled  to 
the  benefit  of  the  statute,  they  may  sue  as  if  they  were  residents.*^ 


the  action,  and  the  widow,  children  and 
administrator  may  join  in  the  action. 
Yazoo,  etc.,  Co.  v.  Washington,  92  Miss. 
129,   45    So.   614. 

Defendant  Cannot  Object  to  Action 
by  Administrator. — If  the  widow  fails 
to  bring  suit,  where  either  the  widow 
or  personal  representative  may  bring 
the  action,  the  defendant  cannot  ob- 
ject because  the  administrator  brings 
it,  where  the  widow  does  not  object. 
Webb  V.  East  Tennessee,  etc.,  R.  Co., 
88  Tenu.  119,  12  S.   W.  428. 

80.  Stephens  v.  Nashville,  etc.,  E. 
Co.,  10  Lea  (Tenn.)  448;  Flatley  v. 
Memphis,  etc.,  R.  Co.,  9  Heisk.  (Tenn.) 
230. 

81.  MeLemore  v.  Sebree  Coal,  etc., 
Co.,  121  Ky.  53,  88  S.  W.  1062,  by  gen- 
eral  statute. 

Where  the  personal  representative  in 
whom  the  right  to  bring  the  action  for 
wrongful  death  is  vested  by  statute, 
conspires  with  defendant  to  prevent  a 
suit  for  the  wrongful  death,  the  bene- 
ficiaries may  bring  the  action,  under 
the  statute  that,  if  the  consent  of  a 
necessary  party  plaintiff  cannot  be  got- 
ten, he  may  be  made  defendant.  Mc- 
Lemore  v.  Sebree  Coal,  etc.,  Co.,  supra. 

82.  U.  S.— Winfree  f.  Northern  Pac. 
R.  Co.,  173  Fed.  65,  97  C.  C.  A.  392 
(Washington  statute);  Brown  v.  Sun- 
day Creek  Co.,  165  Fed.  504  (negli- 
gence of  mine  owner — Ohio).  Fla. — 
Seaboard  Air-Line  E.  Co.  r.  Moselev, 
60  Fla,  186,  53  So.  718.  111.— McCray 
V.  Moweaqua  Coal  Co.,  149  Til.  App. 
565;  Hoover  v.  Empire  Coal  Co.,  149 
111.  App.  258.  Ind.— Maule  Coal  Co. 
V.  Partenheimer,  155  Ind.  100,  55  N. 
E.  751,  57  N.  E.  710;  Dickinson  Coal 
Co.  V.  Unverferth,  30  Ind.  App.  546, 
66  N.  E.  759  (death  in  mines);  Boyd 
V.  Brazil  Bl.  Coal  Co.,  25  Ind.  App. 
157,   57   N.   E.   732.     Mo.— Gilkeson  v. 


Missouri  Pac.  R.  Co.,  222  Mo.  173,  121 
S.  W.  138.  N.  M.— Romero  V.  Atchi- 
son, etc.,  Co.,  11  N.  M.  679,  72  Pac. 
37.  N.  Y. — Johnson  v.  Phoenix  Bridge 
Co.,  197  N.  Y.  316,  90  N.  E.  953.  S. 
D. — Belding  r.  Black  Hills,  etc.,  Co., 
3  S.  D.  369,  53   N.  W.  750. 

Indiana.— Death  in  Mines. — Under  a 
special  statute  giving  certain  named 
beneficiaries  a  right  of  action  in  their 
own  name  for  death  in  mines  resulting 
from  violations  of  statutory  provisions, 
the  personal  representative  cannot 
bring  an  action  for  damages  under  the 
general  provision  giving  him  a  right 
of  action  for  certain  named  beneficiar- 
ies, for  death  by  the  wrongful  act 
of  another.  Collins  Coal  Co.  v.  Hadley, 
38  Ind.  App.  637,  75  N.  E.  832,  78 
N.    E.    353. 

83.  TJ.  S.— Saveljich  v.  Lvtle  Log- 
ging Co.,  173  Fed.'  277,  97  'C.  C,  A. 
443;  Kaneko  V.  Atchison,  etc.,  R.  Co., 
164  Fed.  263  (California  case — no  Cali- 
fornia decisions  on  point) ;  Mahoning 
Ore,  etc.,  Co.  v.  Blomfelt,  163  Fed.  827, 
91  C.  C.  A.  390  (Minnesota  case  fol- 
lowing Minnesota  decisions);  Patek  v. 
American  Smelt.  Co.,  154  Fed.  190,  83 
C.  C.  A.  284  (Colorado  ease — no  de- 
cision therein  in  Colorado) ;  Baltimore, 
etc.,  R.  Co.  v.  Baldwin,  144  Fed.  53, 
75  C.  C.  A.  211  (Ohio  statute);  Hirsch- 
kovitz  V.  Pennsylvania  E.  Co.,  138 
Fed.  438  (New  Jersey  statute) ;  Thomp- 
son V.  Chicago,  etc.,  E.  Co.,  104  Fed. 
845.  Ala. — Luke  r.  Calhoun,  52  Ala. 
115.  Ariz. — Bonthron  v.  Phoenix  Light, 
etc.,  Co.,  8  Ariz.  129,  71  Pac.  941,  61 
L.  E.  A.  563.  Colo. — Ferrara  v.  Auric 
Min.  Co.,  43  Colo.  496,  95  Pac.  952, 
17  L.  E.  A.  (N.  S.)  964.  Del.— Szy- 
manski  v.  Blumenthal,  3  Penne.  558, 
52  Atl.  347.  D.  C— United  States  El. 
L.  Co.  V.  Sullivan,  22  App.  Cas.  ll."). 
111.— Kelly ville    v.    Petraytis,    195    HI. 
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2.  Under  Foreign  Statute.  —  a.  General  Bule.  —  Since  the  right 
of  action  for  wrongful  death  is  entirely  dependent  upon  the  law  of 
the  state  where  the  cause  of  action  arose,  the  action  must  be  brought 
bv  and  in  the  name  of  the  person  or  persons  to  whom  the  right  has 
been  given  by  the  statutes  of  the  state  where  the  injuries  causing 
death  occurred.®* 


215,  63  N.  E.  94,  88  Am.  St.  Eep. 
191.  Ind.— Cleveland,  etc.,  E.  Co,  v. 
Osgood,  36  Ind.  App.  34,  73  N.  E.  285, 
provided  action  given  by  domicile  of 
alien  to  our  citizens.  la.— Eietveld  v.  Wa- 
bash R.  Co.,  129  Iowa  249,  105  N. 
W.  515;  Eomano  V.  Capital  City,  etc., 
Co.,  125  Iowa  591,  101  N.  W.  437,  106 
Am.  St.  Eep.  323,  68  L.  E.  A.  132. 
Kan.— Atchison,  etc.,  E.  Co.  v.  Fajardo, 
74  Kan.  314,  86  Pac.  301,  6  L.  E.  A. 
(N.  S)  681.  Ky. — Trotta's  Admr.  v. 
Johnson,  121  Ky.  827,  90  S.  W.  540. 
La.— Lykiardopoulo  v.  New  Orleans, 
etc.,  Co.,  127  La.  309,  53  So.  575. 
Mass.— Mulhall  v.  Fallon,  176  Mass. 
266,  57  N.  E.  386,  79  Am.  St.  Eep.  309, 
54  L.  R.  A.  934.  I/Eich. — Mascitelh 
V.  Union  Carbide  Co.,  151  Mich.  693^ 
115  N.  W.  721.  Minn. — Eenlund  v. 
Commodore  M.  Co.,  89  Minn.  41,  93 
N.  W.  1057,  99  Am.  St.  Eep.  534,  Mo. 
Philes  V.  Missouri  Pae.  E.  Co.,  141 
Mo.  App.  561,  125  S.  W.  553;  Gaska 
V.  American  Car,  etc.,  Co.,  127  M.o.  App. 
169,  105  S.  W.  3.  N.  J.— Cetofonte  v. 
Camden  Coke  Co.,  78  N.  J.  L.  662,  75 
Atl.  913,  27  L.  E.  A.  (N.  S.)  1058. 
N.  Y.— Alfson  V.  Bush  Co.,  182  N.  Y. 
393,  75  N.  E.  230,  108  Am.  St.  Eep. 
815;  Tanas  v.  Municipal  Gas  Co.,  88 
App.  Div.  251,  84  N.  Y.  Supp.  1053. 
Ohio.— Pittsburg,  etc.  R.  Co.  v.  Nay- 
lor,  73  Ohio  St.  115,  76  N.  E.  505, 
112  Am.  St.  Eep.  701,  aeeedent  also 
alien.  Va. — Low  Moor  Iron  Co.  v.  La 
Bianea,  106  Va,  83,  55  S.  E.  532  (non- 
resident alien);  Pocahontas  C.  Co.  v. 
Eukas,  104  Va.  278,  51  S.  E.  449  (resi- 
dent alien).  Wash. — Anustasakas  v. 
Int.,  etc.,  Co.,  51  Wash.  119,  98  Pae, 
93,    130   Am,    St,    Eep,    1089,    21   L.    E. 

A.  (N.  S.)  267,  annotated  case.  Eng. 
Davidsson  v.   Hill,  L.   E,    (1901)    2   K. 

B.  606,  But  see,  contra,  Adams  v.  Brit- 
ish, etc,  R.  Co.,  2  Q.  B,  430.  Can. 
Varesick  v.  British  Columbia  Copper 
Co.,  12  Brit.  Col,  286. 

In  Pennsylvania,  aliens  cannot  re- 
cover. Debitulia  v.  Lehigh,  etc.,  Co., 
174  Fed.  886*  (Pennsylvania  statute); 
Gurofsky   v.   Lehigh   Val.   E.    Co.,    197 
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N.  Y.  517,  90  N.  E.  1159  (Pennsylva- 
nia statute);  Maiorano  v.  Baltimore, 
etc.,  E.  Co.,  216  Pa,  402,  65  Atl,  1077, 
116  Am,  St.  Eep.  778,  afflrmed,  213 
U,  S,  268,  29  Sup.  Ct.  424,  53  L.  ed. 
792-  Deni  V.  Pennsylvania  E.  Co.,  181 
Pa.' 525,  37  Atl.  558,  59  Am.  St.  Eep. 
676. 

So  in  Wisconsin  (McMillan  v.  Spider, 
etc,  Co.,  115  Wis.  332,  91  N.  W.  979, 
95  Am,  St.  Eep.  979,  60  L.  E.  A.  589), 
where  it  has  been  held  that  the  fact 
that  deceased  left  surviving  as  non- 
resident aliens  his  father  and  mother, 
does  not  preclude  his  resident  sister 
from  suing  for  his  wrongful  death 
(Pries  V.  Ashland,  etc,  Co,,  143  Wis. 
606,  128  N.  W,  281),  or  preclude  a  non- 
resident alien  wife  from  recovering  for 
the  death  of  her  husband  who  had 
taken  out  his  first  papers  (Laconte  v. 
Kenosha  (Wis.),  135  N.  W,  843), 

The  legislature  of  this  state  has 
abolished  the  distinction  between  resi- 
dents and  non-residents  whether  alien 
or  not,  Ch,  226,  Laws,  1911;  Laconte 
V.  Kenosha   (Wis.),  135  N.  W.  843. 

Whether  Statute  Confers  Right  Upon 
Non-Resident  as  Jurisdictional  Matter. 
The  question  as  to  whether  a  state 
statute  confers  a  right  of  action  on 
non-residents  is  a  matter  of  defense 
and  not  of  jurisdiction,  which  is  waived 
if  not  raised  in  lower  court.  Pennsyl- 
vania Co.  V.  Scofield,  161  Fed.  911,  88 
C.    C.    A.    602. 

Federal  Supreme  Court  Adopts  State 
Rule. — The  construction  of  the  highest 
court  of  a  state  that  the  death  act 
does  not  include  non-resident  aliens 
must  be  adopted  by  the  federal  su- 
preme court  as  its  rule  of  decision, 
Maiorano  v.  Baltimore,  etc.,  E.  Co., 
213  U.  S.  268,  29  Sup.  Ct.  424,  53  L. 
ed,  792. 

84,  U.  S. — Brown  v.  Sunday  Creek 
Co.,  165  Fed.  504;  Cincinnati,  etc.,  E. 
Co,  V.  Thiebaud,  114  Fed.  918,  52  C. 
C.  A.  538;  Boston,  etc,  E.  Co,  v.  Mc- 
Duffey,  79  Fed.  934,  25  C.  C.  A.  2^47; 
Van  Doren  v.  Pennsylvania  E,  Co,,  93 
Fed,  260,  35  C,  C.  A,  282   (amendment 
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striking  out  "administratrix"  al- 
lowed); Hulbert  v.  Topeka,  31  Fed.  510. 
Cal. — Ryan  v.  No.  Alaska  S.  Co.,  153 
Cal.  438,  95  Pac.  862.  Colo.— Denver, 
etc.,  R.  Co.  V.  Warring,  37  Colo.  122, 
86  Pac.  305  (New  Mexico  statute). 
Ga.— Wrightsville,  etc.,  R.  Co.  v.  Kel- 
ley,  119  Ga.  883,  47  S.  E.  366;  Western, 
etc.,  Co.  V.  Strong,  52  Ga.  461;  Selma, 
etc.,  R.  Co.  V.  Lacey,  49  Ga.  106  (Ala- 
bama statute).  111. — Chicago  Transit 
Co.  V.  Campbell,  110  111.  App.  366, 
since  changed  by  statute.  Ind. — Fabel 
V.  Cleveland,  etc.,  Co..  30  Ind.  App. 
268,  65  N.  E.  929.  Kan.— Limekiller 
V.  Hannibal,  etc.,  R.  Co.,  33  Kan.  83, 
5  Pac.  401,  52  Am.  Rep.  523;  McCarthy 
V.  Chicago,  etc.,  R.  Co.,  18  Kan.  46, 
26  Am.  Rep.  742.  Md.— Ash  v.  Bal- 
timore, etc.,  R.  Co.,  72  Md.  144,  19 
Atl.  643,  20  Am.  St.  Rep.  461.  Mass. 
Davis  r.  New  York,  etc.,  R.  Co.,  143 
Mass.  301,  9  N.  E.  815,  58  Am.  Rep. 
138.  Mo.— Casey  v.  Hoover,  197  Mo. 
62,  94  S.  W.  982;  Lee  v.  Missouri  Pac. 
R.  Co.,  195  Mo.  400,  92  S.  W.  614  (se- 
curing invalid  appointment  as  trustee 
does  not  afifect  the  right  of  the  party 
entitled  under  foreign  law);  McGinnis 
V.  Missouri,  etc.,  R.  Co.,  174  Mo.  225, 
73  S.  W.  586,  97  Am.  St.  Rep.  553; 
Gates  f.  Union  Pac.  R.  Co.,  104  Mo. 
514,  16  S.  W.  487,  24  Am.  St.  Rep. 
348  (widow  cannot  sue  where  suit  must 
be  brought  by  personal  representative 
under  lex  delicti).  N.  J. — Lower  v. 
Segal,  60  N.  J.  L.  99,  36  Atl.  777,  59 
N.  J.  L.  66,  34  Atl.  945.  N.  Y.— John- 
son V  Phoenix  Bridge  Co.,  197  N.  Y. 
316,  90  N.  E.  953;  Wooden  v.  Wes- 
tern, etc.,  Co.,  126  N.  Y.  10,  26  N.  E. 
1050,  22  Am.  St.  Rep.  803,  13  L.  R.  A. 
458;  Stone  r.  Groton  Bridge,  etc.,  Co., 
77  Hun  99,  28  N.  Y.  Supp.  446.  Ohio. 
Essenwine  v.  Pennsylvania  Co.,  11  Ohio 
Dec.  (Reprint)  277.  Pa. — La  Bar  r. 
New  York,  etc.,  R.  Co.,  218  Pa.  261, 
67  Atl.  413;  Hoodmacher  v.  Lehigh 
Val.  R.  Co.,  218  Pa.  21,  66  Atl.  975; 
Usher  v.  West  Jersey  R.  Co.,  126  Pa. 
206,  17  Atl.  597,  12  Am.  St.  Rep.  863, 
4  L.  R.  A.  261.  E.  I.— Connor  r.  New 
York,  etc.,  R.  Co.,  28  R.  I.  560,  68 
Atl.  481,  18  L.  R.  A.  (N.  S.)  1252. 
Term. — Nashville,  etc.,  Co.  v.  Sprayber- 
ry,  9  Heisk.  852,  35  Am.  Rep.  705. 
Utah. — In  re  Lowham  's  estate,  30  Utah 
456,  85  Pac.  445;  Thorpe  r.  Union  P. 
Coal  Co.,  24  Utah  475,  68  Pac.  145. 

Minority   Rule. — ^In    a    few    jurisdic- 
tions on  the  ground  that  such  statutes 


are  remedial,  the  action  may  be  brought 
in  the  foreign  jurisdiction  m  the  name 
of  the  parties  who  may  bring  the  ac- 
tion under  the  laws  of  the  forum 
under  the  similar  laws  of  such  state. 
U.  S. — Dodge  V.  North  Hudson,  177 
Fed.  9S6;  Williams  r.  Camden,  etc.  Co., 
138    Fed.    571,   afflrmed,    140    Fed.    985, 

72  C.  C.  A.  680;  Sanbo  r.  Union  P.  Coal 
Co.,  130  Fed.  52.  Colo.— Denver,  etc., 
R.  Co.  V.  Warring,  37  Colo.  122,  86  Pac. 
305.  Mo. — Keele  r.  Atchison,  etc.,  R. 
Co.,  151  Mo.  App.  364,  131  S.  W.  730. 
N.  C. — Harrill  v.  South  Carolina,  etc., 
Co.,  132  N.  C.  655,  44  S.  E.  109.  S. 
C. — Bussey  f.   Charleston,  etc.,   R.   Co., 

73  S.  C.  215,  53  S.  E.  165  (must  be 
so  brought).  Utah.— Utah  Sav.,  etc., 
Co.  V.  Diamond  Coal,  etc.,  Co.,  26  Utah 
299,  73  Pac.  524. 

Can  Legislature  Authorize  Others  To 
Sue.— The  legislature  of  a  state  has 
no  power  to  authorize  any  one  to  en- 
force in  the  courts  of  the  state  a  lia- 
bility for  wrongful  death  created  by 
the  laws  of  another  state,  when  such 
person  would  have  no  right  to  enforce 
such  liability  in  the  courts  of  the  state 
where  the  liability  accrued,  as  such  a 
law  would  be  tantamount  to  an  ex- 
traterritorial enactment.  McGinnis  v. 
Missouri  Car  &  F.  Co.,  174  Mo.  225, 
73  S.  W.  586,  97  Am.  St.  Rep.  553. 

Resident  Administrator  Suing  Under 
Foreign  Statute. — In  several  states  un- 
der statutes  vesting  the  right  to  sue 
in  the  personal  representative  of  de- 
ceased, it  is  held  that  the  personal  rep- 
resentative appointed  in  the  jurisdic- 
tion where  the  cause  of  action  arose  is 
not  the  only  party  who  may  bring  the 
action,  but  it  may  be  instituted  by  the 
personal  representatives  appointed  in 
the  forum.  U.  S. — Dennick  v.  Central 
R.  Co.,  103  U.  S.  11,  26  L.  ed.  439 
(followed,  in  Erickson  v.  Pacific  Coast 
S.  S.  €o.,  96  Fed.  80);  Southern  Pac. 
R.  Co.  V.  De  Valle  Da  Costa,  190  Fed. 
689;  Williams  v.  Camden  Int.  Co.,  138 
Fed.  571,  affirmed,  140  Fed.  985,  72 
C.  C.  A.  680.  Colo.— Denver,  etc.  R. 
Co.  V.  Warring,  37  Colo.  122,  86  Pac. 
305.  Ga. — Central  R.  Co.  v.  Swint,  73 
Ga.  651,  administrator  suing  under  Ala- 
bama statute.  la. — Morris  v.  Chicago, 
etc.,  R.  Co.,  65  Iowa  727,  23  N.  W. 
143,  54  Am.  Rep.  39.  Ky.— Bruce  v. 
Cincinnati,  etc.,  R.  Co.,  83  Ky.  174. 
Miss. — Illinois  Cent.  R.  Co.  V.  Crudup, 
63  Miss.  291.  Neb.  — Missouri  Pac.  R. 
Co.   V.  Lewis,   24   Neb.   848,  40   N.   W. 
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b.  Foreign  A'dministrator.  —  While  in  the  absence  of  statutes  the 
general  principle  of  law  is  that  the  executor  or  administrator  has  no 
right  to  sue  in  a  foreign  jurisdiction,  this  has  no  application  to  ac- 
tions for  death  by  wrongful  act.  The  administrator  in  such  actions 
is  merely  a  nominal  plaintiff  for  the  benefit  of  designated  beneficiaries, 
and  the  administrator  appointed  in  the  lex  loci  may  sue  in  a  foreign 
state  without  taking  out  ancillary  administration.^^     But  in  a  few 


401,  2  L.  E.  A.  67.  N.  Y.— Leonard 
V.  Columbia,  etc.,  Co.,  84  N.  Y.  48, 
38  Am.  Eep.  49  (survival  statute); 
Stallknecht  -v.  Pennsylvania  E.  Co.,  13 
Hun  451,  afflrming,  53  How.  Pr.  305. 
But  see,  Eolainson  v.  Oceanic,  etc.,  Co., 
112  N.  Y.  315,  19  N.  E.  625,  2  L. 
E.  A.  639,  holding  a  non-resident  ap- 
pointed administrator  ,  in  New  York 
could  not  sue  a  foreign  corporation  for 
a  tort  committed  in  another  state). 
N.  C. — Harrill  v.  South  Carolina,  etc., 
Co.,  132  N.  C.  655,  44  S.  E.  109.  Ohio. 
Woodard  v.  Michigan  Southern  E.  Co., 
10  Ohio  St.  121.  Utah.— /?i  re  Low- 
ham's  Estate,  30  Utah  436,  85  Pac. 
445;  Utah  Sav.,  etc.,  Co.  v.  Diamond, 
etc.,  Co.,  26  Utah  299,  73  Pac.  524. 
Va. — Nelson  v.  Chesapeake,  etc.,  E.  Co., 
88  Va.  971,  14  S.  E.  838,  15  L.  E.  A. 
583.  But  see,  contra:  Kan. — McCar- 
thy V.  Chicago,  etc.,  E.  Co.,  18  Kan, 
46,  26  Am.  Eep.  742.  Mass.— Eichard- 
son  V.  New  York  Cent.  E.  Co.,  98  Mass. 
85.  But  see,  Higgins  v.  Central,  etc., 
Co.,  155  Mass.  176,  29  N.  E.  534,  31 
Am,  St.  Eep.  544,  allowing  domiciliary 
administrator  to  recover  under  statute 
providing  deceased's  action  should  sur- 
vive to  administrator.  Mo. — ^Lee  v. 
Missouri  Pac.  E.  Co.,  195  Mo.  400,  92 
S.  W.  614;  Callahan  v.  Missouri,  etc., 
E.  Co.,  174  Mo.  225,  73  S.  W.  586, 
97  Am.  St.  Eep.  553.  Ohio.— Woodard 
V.  Michigan,  etc.,  E.  Co.,  10  Ohio  St. 
121.  E.  I.— Connor  v.  New  York,  etc., 
E.    Co.,   28   E.   L   560,   68   Atl.   481. 

Maryland. — Domestic  Administrator. 
A  Maryland  administrator  cannot  sue 
in  the  courts  of  Maryland  for  wrong- 
ful death  under  a  foreign  statute  for 
death  occurring  in  the  foreign  state, 
since  actions  for  wrongful  death  are 
prosecuted  in  the  name  of  the  state 
for  the  designated  beneficiaries  and 
there  is,  therefore,  no  state  law  author- 
izing the  administrator  to  sue  in  an 
action  for  wrongful  death.  Ash  v.  Bal- 
timore, etc.,  E.  Co.,  72  Md.  144,  19 
Atl.   643,  20   Am.   St.   Eep.   461. 

85.    U.  S. — Dennick  v.  New  Jersey, 

Vol.  VI 


etc.,  E.  Co.,  103  U.  S.  11,  26  L.  ed 
439;  Williams  V.  Camden  Int.  E.  Co. 
138  Fed.  571,  affirmed,  140  Fed.  985 
72  C.  C.  A.  680  (Ohio  statute);  Sanbo 
V.  Union  Pac.  Coal  Co.,  130  Fed.  52 
Florida  Cent.  E.  Co.  v.  Sullivan,  120 
Fed.  799,  57  C.  C.  A.  167;  Cincinnati 
etc.,  E.  Co.  V.  Thiebaud,  114  Fed.  918 

52  C  C.  A.  538  (Gen.  St.  of  Ohio  al 
lowing  foreign  administrators  to  sue 
applicable);  Lyon  v.  Boston,  etc.,  Co., 
1U7  Fed.  386  (because  New  Hampshire 
statute  does  not  create  a  new  cause  of 
action);  McCarthy  t\  New  York,  etc., 
E.  Co.,  62  Fed.  437;  Wilson  v.  Tootle, 
55  Fed.  211.  Ark.— St.  Louis,  etc.,  E. 
Co.  V.  Graham,  83  Ark.  61,  102  S.  W. 
700,  112  Am.  St.  Eep.  112.  D.  C— 
Weaver  v.  Baltimore,  etc.,  E.  Co.,  21 
I>.  C.  499.  Ga.— South  Carolina  E.  Co. 
V.  Mix,  68  Ga.  572.  111.— Chicago  Tran- 
sit €o.  V.  Campbell,  110  111.  App.  366 
(since  changed  by  statute).  Ind. — 
Maule  Coal  Co.  v.  Partenheimer,  155 
Ind.  100,  55  N,  E.  751,  57  N.  E.  710; 
Memphis,  etc.,  Co.  v.  Pikey,  142  Ind. 
304,  40  N.  E.  527;  .Jeffersonville  E. 
Co.  V.  Hendricks,  41  Ind.  48;  Fabel  v. 
Cleveland,  etc.,  Co.,  30  Ind.  App.  268, 
65  N.  E.  929.  Kan.  — Kansas  Pac.  E. 
Co.  V.  Cutter,  16  Kan,  568.  Mass. 
Higgins  V.  Central,  etc.,  E.  Co.,  155 
Mass.  176,  29  N.  E.  534,  31  Am.  St.  Eep. 
544.  Miss. — Illinois,  etc.,  E.  Co.  v. 
Crudup,  63  Miss.  291.  Neb, — Missouri 
Pac.  E.  Co.  V.  Lewis,  24  Neb.  848, 
40  N.  W,  401,  2  L.  E.  A.  67.  N.  J. 
Cetofonte  v.  Camden  Coke  Co.,  78  N. 
J.  L.  662,  75  Atl.  913.  N.  Y.-Nel- 
son  V.  Young,  87  N.  Y.  Supp.  1142; 
Gurney  v.  Grand  Trunk  E.  Co.,  13 
N.  Y.  Supp.  645,  37  N.  Y.  St.  557, 
affirmed,  138  N.  Y.   638,  34  N.  E.  512, 

53  N.  Y.  St.  929.  Pa.— Boulden  v. 
Pennsylvania  E.  Co.,  205  Pa.  264,  54 
Atl.  906.  E.  I. — Conner  V.  New  York, 
etc.,  E.  Co.,  28  E.  L  560,  68  Atl.  481, 
18  L.  E.  A.  (N.  S.)  1252,  though  stat- 
ute provides  no  ancillary  administra- 
tion may  be  taken  out.  Wis. — Wallace 
V.   Chicago,  etc.,  E.   Co.,   122  Wis.   66, 
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jurisdictions  the  suit  cannot  be  maintained  by  the  foreign  administra- 
tor unless  'ancillary  administration  is  taken  out  in    the    lex    forij^^ 
B.     Defendants.  —  Actions  for  death  by  the  wrongful  act  of  an- 
other are  within  the  rule  permitting  the  plaintiff  to  sue  any  one" 


99  N.  W.  433;  Robertson  v.  Chicago, 
etc.,  R.  Co.,  122  Wis.  75,  99  N.  W. 
1135. 

Contra. — ^U.  S.— Cornell  Co.  v.  Ward, 
168  ,Fed.  51,  93  C.  C.  A.  473  (New 
York  statutes) ;  Maysville  St.  R.  Co.  v. 
Marvin,  .59  Fed.  91,  8  C.  C.  A.  21, 
reversing,  49  Fed.  436  (Kentucky  rule). 
Ky. — Brown's  Admr.  v.  Louisville  & 
N.  R.  Co.,  97  Ky.  228,  30  S.  W.  639. 
N.  C— Hall  f.  Southern  R.  Co.,  149  X. 
C.  108,  62  S.  E.  899;  Hall  v.  Southern 
R.  Co.,  146  N.  C.  345,  59  S.  E.  879 
(because  statute  forbids  giving  letters 
to  non-resident);  Limekiller  v.  Hanni- 
bal, etc.,  R.  Co.,  33  Kan."  83,  5  Pac. 
401,  held  that  the  proper  party  to 
sue  in  Kansas  was  the  one  designated 
by  the  foreign  statute. 

In  Wabash,  etc.,  R.  Co.  t".  Shacklett, 
105  111.  364,  under  a  statute  permit- 
ting a  foreign  administrator  to  sue  in 
the  courts  of  the  state  on  claims  of 
the  estate,  the  foreign  administrator 
was  allowed  to  enforce  the  claim  for 
wrongful  death  arising  in  Illinois. 

Beason  for  Eule.— The  ordinary  rule 
limiting  the  authority  of  an  adminis- 
trator to  the  state  of  his  appointment 
has  been  relaxed  in  actions  for  caus- 
ing death  on  the  ground  that  the  per- 
sonal representative  is  rather  a  trus- 
tee for  the  beneficiaries  named  in  the 
statute  than  an  ordinary  administrator; 
that  he  is  rather  a  nominal  party  than 
the  real  party  in  interest,  and  that 
his  authority  is  that  of  a  nominal 
plaintiff.  Southern  Pac.  Co.  v.  De  Valle 
Da  Costa,  190  Fed.  689.  See  also 
Boulden  v.  Pennsylvania  R.  Co.,  205 
Pa.   264,   54   Atl.   906. 

Must  Domiciliary  Administrator  Sue. 
Administrator  in  lex  loci  delicti  may 
bring  suit  though  administrator  is  ap- 
pointed in  domicile  of  deceased,  espe- 
cially where  the  domiciliary  adminis- 
trator does  not  claim  the  right  and 
his  actions  indicate  a  waiver  thereof. 
Southern  R.  Co.  r.  Hawkins,  35  App. 
Cas.    (D.   C.)    313. 

86.  Dodge  v.  North  Hudson,  188  Fed. 
489,  affirming,  177  Fed.  986  (demurrer 
sustained  because  of  failure  of  com- 
plaint to  allege  obtaining  of  ancillary 
letters);   Brooks  v.   Southern  Pac.   Co., 
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148  Fed.  986;  Hartford  &  New  Haven 
R.    Co.    V.   Andrews,    36    Conn.    213. 

Though  a  statute  forbids  a  foreign 
administrator  to  intermeddle  with  the 
assets  of  'decedent  within  the  state,  a 
personal  representative  suing  for  the 
benefit  of  designated  beneficiaries  does 
not  seek  to  recover  the  assets  of  the 
decedent,  nor  any  money  in  which  the 
de.Qedent,  or  those  claiming  through 
him,  have  any  interest  whatever.  He 
acts  not  by  the  authority  which  the 
probate  court  gave,  but  solely  by  vir- 
ture  of  the  authority  vested  in  him 
by  the  statute.  Such  a  statute  is  there- 
fore not  applicable.  Boulden  v.  Penn- 
svlvania  R.  Co.,  205  Pa.  264,  54  Atl. 
906. 

Liability  as  Assets  for  Ancillary  Ad- 
ministration.— Either  the  court  of  the 
state  where  the  cause  of  action  ac- 
crued, or  the  courts  of  decedent's 
domicil  should  recognize  the  right  of 
action  for  wrongful  death  as  assets 
for  the  grant  of  letters  of  administra- 
tion. "If  there  are  no  assets  save 
the  death  claim,  it  should  not  be 
necessary  to  take  out  both  domiciliary 
and  ancillary  administration,  and  es- 
pecially should  the  right  of  action  not 
be  defeated  through  any  inability  to 
secure  the  appointment  of  a  personal 
representative."  Southern  Pac.  R.  Co. 
r.  DeValle  Da  Costa,  190  Fed.  689,  696, 
111  C.  C.  A.  417.  See  generally  the 
title  "Executors  and  Administrators." 

87.  Ind. — Hoosier  Stone  Co.  v.  Mc- 
Cain, 133  Ind.  231,  234,  31  N.  E.  956. 
Mo. — Fulwider  v.  Trenton  Gas,  etc.,  Co., 
216  Mo.  582,  116  S.  W.  508.  N.  Y. 
Maugan  r.  Hudson  River  T.  Co.,  50 
Misc.  388,  100  N.  Y.  Supp.  539. 

Corporation  Defendant. — The  action 
may  be  brought  against  a  private  cor- 
poration as  it  is  a  person  within  the 
meaning  and  purport  of  a  statute  giv- 
ing an  action  against  any  person 
wrongfully  causing  the  death  of  an- 
other. Hugo  S.  &  Co.  V.  Paiz  (Tex.), 
141  S.  W.  518;  Fleming  v.  Texas  Loan 
Agency,  87  Tex.  238,  27  S.  W.  126,  26 
L.  R.  A.  250;  Jacksonville  Ice  &  Elec. 
Co.  r.  Moses  (Tex.  Civ.  App.).  134 
S.  W.  379.  See  the  title  "Corpora- 
tions." 
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or  more  than  one  of  several  joint  tort  feasors,  as  they  are  jointly  and 

severally  liable.®^ 

C.  Joinder  of  Parties.  —  Under  the  provisions  of  some  statutes 
giving  but  a  single  cause  of  action  for  designated  beneficiaries,  ail  the 
beneficiaries  must  be  made  parties  plaintiff,^''  though  m  some  juris- 


Municipal  Corporation. — A  statute 
making  any  person  or  "corporation" 
liable  for  death  by  wrongful  act  means 
municipal  corporations  as  well  as  pri- 
vate corporations.  Keever  r.  Mankato, 
113   Minn.   55,  129  N.  W.  158. 

Shooting  by  City  Marshal. — City  as 
Party. — In  an  action  for  wrongful 
death  against  city  marshal  and  his 
sureties  on  bis  bond  by  the  widow  of 
a  man  whom  he  shot,  neither  the  city 
nor  the  state  need  be  made  parties. 
Bolton  V.  Avers,  33  Ky.  L.  Eep.  591, 
110  S.  W.  385. 

88.  U.  S.  — Chesapeake,  etc.  E.  Co. 
r.  Dixon,  179  U.  S.  131,  21  Sup.  Ct. 
67,  45  L.  ed.  121,  affirming  104  Ky. 
608,  47  S.  W.  615;  Trauffler  v.  De- 
troit, etc.  Co.,  181  Fed.  256  (owners 
of  two  colliding  vessels  both  at  fault 
may  be  joined) ;  Galeotti  v.  Diamond 
Match  Co.,  178  Fed.  127;  Comitez  r. 
Parkerson,  50  Fed.  170.  Ky.— Cincin- 
nati, etc.  R.  Co.  V.  Cook's  Admrs.,  113 
Ky.  161,  67  S.  W.  383;  Winston's 
Admr.  f.  Illinois  Cent.  E.  Co.,  Ill  Ky. 
954,  65  S.  W.  13,  55  L.  E.  A.  603 
(joinder  of  corporation  and  negligent 
servant  proper).  Mass. — D'  Almeida 
V.  Boston,  etc.  E.  Co.,  209  Mass.  81, 
95  N.  E.  398  (mine  owner  and  rail- 
road furnishing  defective  cars  causing 
death  properly  joined) ;  Oulighan  v. 
Butler,  189  Mass.  287,  75  N.  E.  726. 
Mo. — Fulwider  v.  Trenton  Gas  Co., 
216  Mo.  582,  116  S.  W.  508.  Mont. 
Knuckey  v.  Butte  Elec.  Co.,  41  Mont. 
314,  109  Pae.  979,  carrier  and  negligent 
servant  may  be  joined.  N.  Y. — Baker 
V.  Bailey,  16  Barb).  54;  Mangan  v.  Hud- 
son E."  Tel.  Co.,  50  Misc.  388,  100 
N.  Y.  Supp.  539.  N.  C— Hough  v. 
Southern  E.  Co.,  144  N.  C.  692,  57 
S.  E.  469.  Va.— Walton  v.  Miller's 
Admx.,  109  Va.   210,  63   S.  E.  458. 

Partnership.— Death  of  Memher. — In 
a  suit  against  a  partnership,  if  one 
partner  dies  no  amendment  is  neces- 
sary to  hold  such  other  parties  sev- 
erally liable.  Eice  v.  Van  Why,  49 
Colo.  7,  111  Pac.  599. 

Making  City  Party— Death  "by  Eiot. 
In   an    action    for   death   caused   by   a 
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mob,  it  is  proper  under  the  general 
rules  of  pleading  as  well  as  by  the 
civil  code  of  Louisiana  to  make  a  city 
a  party  with  individual  defendants  for 
an  antecedent  default,  in  that  it  did 
not  prevent  it.  Comitez  v.  Parkerson, 
50  Fed.  170. 

Continuance  Because  of  Dismissal. 
The  dismissal  of  the  action  as  to  one 
of  the  parties  causing  the  death  does 
not  entitle  the  other  party  to  a  con- 
tinuance as  a  matter  of  right.  Louis- 
ville V.  Hart's  Admr.,  143  Ky.  171,  136 
S.  W.  212,  35  L.   E.   A.   (N.   S.)    207. 

Suing  County  Commissioners  in  Ofii- 
cial  Capacity. — Where  the  county  com- 
missioners negligently  fail  to  keep  a 
county  bridge  in  repair  from  which  a 
death  results,  an  action  may  be  main- 
tained against  the  county  commission- 
ers in  their  official  capacity.  Eahe  V. 
Board  of  Comrs.,  5  Ohio  C.  C.  (N.  S.) 
97.  See  generally  the  title  "Puhlic 
Officers. ' ' 

89.  U.  S. — Missouri,  etc.  E.  Co.  v. 
Foreman,  174  Fed.  377,  98  C.  C.  A. 
281;  Eoberts  v.  Central  of  Georgia  E. 
Co.,  124  Fed.  471  (adult  children  neces- 
sary parties  under  statute  requiring 
husband  and  children  to  sue  jointly); 
Whelan  v.  Eio  Grande,  etc.  E.  Co.,  Ill 
Fed.  326  (all  heirs  necessary  parties 
under  Montana  statute) ;  St.  Louis,  etc. 
E.  Co.  v.  Needham,  52  Fed.  371,  3  C. 
C.  A.  129.  Ark.— Kansas  City  So.  E. 
Co.  f.  Henrie,  87  Ark.  443,  li2  S.  W. 
967.  all  heirs  who  may  take  under 
statutes  of  descent  and  distribution 
must  join.  Cal. — Salmon  V.  Eathjens, 
152  Cal.  290,  92  Pae.  733,  all  heirs 
necessary  parties,  but  objection  is 
waived  by  failure  to  object.  111. 
Houghland  v.  Avery,  etc.  Co.,  152  111. 
App.  573,  affirmed,  246  111.  609,  93  N.  E. 
40,  all  children  must  join.  Mo.— Clark 
V.  Kansas  City,  etc.  Co.,  219  Mo.  524, 
118  S.  W.  40.  Tex. — San  Antonio, 
etc.  E.  Co.  V.  Mertink,  101  Tex.  165, 
105  S.  W.  485  (father  and  one  daugh- 
ter cannot  sue  where  there  are  four 
daughters  where  the  action  is  given 
to  the  relatives  of  deceased);  Ft. 
Worth,  etc.  E.  Co.  v.  Wilson,  '85  Tex. 
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dictions  all  need  not  be  made  parties  plaintiff,  but  the  action  may  be 

brought  by  one  or  more  of  the  beneficiaries  ^vithout  joining  the  others."° 

"Wliere  the  action  is  given  to  the  widow,  if  any,  and  then  to  the 


516.  22  S.  W.  57S;  East  Line  E.  Co. 
r.  Culberson,  68  Tex.  664,  5  S.  W.  820; 
Vernon  Cotton  Oil  Co.  r.  Catron  (Tex. 
Civ.  App.),  137  S.  W.  404.  Eng.— Lin- 
den V.  Trussed  C.  S.  Co.,  18  Ont.  L.  R. 
540. 

Califomia^ — Parties  Eefusing  To  Join 
S.S  Plaintiffs. — If  the  consent  of  one 
or  more  of  the  necessary  parties  can- 
not be  obtained  he  may  be  joined  as 
a  party  defendant  under  the  civil  code. 
Salmon  v.  Rathjens,  152  Cal.  290,  92 
Pac.  733,  by  statute. 

Bight  of  Defendant. — Even  under 
statutes  providing  that  one  or  more 
of  the  beneficiaries  may  bring  the  ac- 
tion on  behalf  of  all,  the  defendant 
has  the  right  to  have  all  interested 
parties  made  parties  plaintiff.  Inter- 
national, etc.  R.  Co.  V.  Howell  (Tex. 
Civ.  App.),  105  S.  W.  560. 

Stay  of  Proceedings  To  Add  Parties. 
Where  it  appears  on  the  trial  that  an 
interested  party  has  not  been  made  a 
party,  the  defendant  is  entitled  to  a 
stay  of  proceedings  to  make  him  a 
party  plaintiff  (International,  etc.  R. 
Co.  V.  Howell  [Tex.  Civ.  App.],  105 
S.  W.  560);  but  unless  defendant 
shows  there  are  other  heirs  than 
plaintiffs  who  are  necessary  plaintiffs, 
the  refusal  to  grant  a  stay  of  pro- 
ceedings until  other  heirs  are  made 
parties  is  proper  (Salmon  v.  Eathjens, 
152   Cal.   290,   92   Pac.   733). 

Married  Daughter  Living  With  Par- 
ents.— A  married  daughter  separated 
from  her  husband  and  living  with  her 
parents  with  her  children,  all  keeping 
house  together,  is  a  necessary  party 
plaintiff  to  an  action  for  the  wrong- 
ful death  of  the  father.  Vernon  Cot- 
ton Oil  Co.  r.  Catron  (Tex.  Civ.  App.), 
137  S.  W.  404. 

A  release  signed  by  the  parents  con- 
stitutes no  defense  to  a  motion  for  new 
trial  on  the  ground  that  the  parents 
should  have  been  parties  to  the  action. 
Ft.  Worth,  etc.  R.  Co.  f.  Wilson,  85 
Tex.  516,  22  S.  W.  578,  reversing  3 
Tex.   Civ.   App.   583.   24  S.  W.   686. 

Widow  Cannot  Dismiss  To  Bar  Chil- 
dren's Recovery. — Where  the  widow 
SUPS  alone,  but  the  children  are  en- 
titled to  a   reeoverv.  the  children  mav 


become  parties  bv  their  next  friend. 
Martin  r.  Smith,  '33  Ky.  L.  Rep.  582, 
110  S.  W.  413. 

The  improper  joinder  of  an  infant 
with  the  widow,  who  was  given  the 
right  of  action,  is  not  such  error  as 
requires  reversal,  and  will  be  consid- 
ered as  waived  unless  raised  by  demur- 
rer, and  unless,  if  the  demurrer  is  over- 
ruled, defendant  declines  to  plead  to 
the  merits.  Jones  r.  Kansas  Citv,  etc. 
R.  Co.,  178  Mo.  528,  77  S.  W.  890. 

Striking  Out  Unnecessary  Parties. 
Where  the  children  were  improperly 
joined  as  parties  with  the  personal  rep- 
resentative, their  names  should  be 
stricken  out  on  motion.  Atlanta,  etc. 
E.  Co.  V.  Wilson,  119  Ga.  781,  47  S.  E. 
366  (Tennessee  statute). 

90.  Ariz.  —  Bouthron  r.  Phoenix 
Light,  etc.  Co.,  8  Ariz.  129,  71  Pac. 
941,  61  L.  R.  A.  563,  by  statute  either 
one  or  more  for  the  benefit  of  all  may 
sue.  HI. — Consolidated  Coal  Co.  v. 
Dombroski,  106  111.  App.  641.  La, 
Robideaux  r.  Herbert,  118  La.  1089,  43 
So.  887,  12  L.  R.  A.  (X.  S.)  632,  in 
an  action  by  the  widow  and  minor  chil- 
dren of  a  second  marriage,  the  minor 
children  by  the  first  marriage  need  not 
be  made  parties.  Md. — Deford  r.  State, 
30  Md.  179,  failure  to  join  all  children 
in  action  by  state  not  fatal.  Miss. 
Foster  v.  Hicks,  93  Miss.  219,  46  So. 
533,  children  need  not  be  made  par- 
ties in  suit  by  mother  though  children 
share  in  the  recovery.  Mo. — Jones  v. 
Kansas  Citv,  etc.  R.  Co.,  178  Mo.  528, 
77  S.  W.  890,  101  Am.  St.  Rep.  434  (un- 
necessary to  join  child  in  action  by 
widow,  but  waived  after  plea  to  mer- 
its); Hamman  v.  Central  Coal,  etc.  Co., 
156  Mo.  232,  56  S.  W.  1091  (widow  may 
sue  without  joining  children  under  act 
giving  action  for  death  in  mines). 
N.  Y. — Johnson  f.  Phoenix  Bridge  Co., 
197  X.  Y.  316,  90  X.  E.  953.  Pa. 
Huntington,  etc.  R.  Co.  V.  Decker,  84 
Pa.  419.  Tenn.— Collins  v.  East  Ten- 
nessee, etc.  R.  Co..  9  Heisk.  841. 

Mississinpi.— Though  recovery  is  for 
the  benefit  of  the  widow  and  children, 
the  widow  may  bring  the  action  with- 
out joining  the  children.  Foster  v. 
Hicks,  93  Miss.  219,  46  So.  533. 
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other  beneficiaries,  it  is  improper  for  the  widow  to  join  other  parties 
with  her  as  plaintiffs.®^ 

VII.  PLEADING.  —  A.  The  Petition  or  Complaint.  —  1.  Ap- 
proved Forms. "- 

Q.  Necessity  for  Pleading  Statute  Creating  Right  of  Action, 
a.  Domestic  Statute.  — ^ince  the  domestic  statute  giving  the  right 
of  action  for  death  from  wrongful  act  is  a  public  act  which  the  court 
will  judicially  notice,  the  petition  need  not  refer  to  the  statute  creat- 
ing such  right  of  action,  provided  the  allegations  of  the  complaint  are 


91.  Hart  v.  Penwell  Coal  M.  Co., ' 
146  111.  App.  155,  joinder  of  widow 
and  children  improper  under  statute 
giving  widow,  lineal  heirs  or  adopted 
children  a  cause  of  action.  See  also. 
Western,  etc.,  E.  Co.  v.  Harris,  128 
Ga.  394,  57  S.  E.  722  (where  a  joinder 
of  minor  children  and  adult  children 
was  held  improper  where  the  action  is 
given  to  minor  children  only); 
Haughey  v.  Pittsburg  E.  Co.,  210  Pa. 
367,    59    Atl.    1112. 

California.  —  Misjoinder.  —  A  com- 
plaint in  an  action  by  deceased's  moth- 
er, his  brother  and  sisters,  alleging  that 
"the  plaintiff,  the  mother  of  deceased, 
is  his  sole  heir,"  which  is  the  fact 
under  the  law,  is  sufficient  as  against 
a  demurrer  which  fails  to  specify 
wherein  the  misjoinder  consists;  it 
merely  alleging  generally  a  misjoinder 
of  parties  plaintiff.  O'Callaghan  v. 
Bode.  84  Cal.   489,   24  Pac.  269. 

Widow  Suing  Personally  and  in  Kep- 
resentative  Capacity. — Where  the  stat- 
ute gives  the  widow  and  minor  chil- 
dren a  right  of  action,  it  is  a  proper 
joinder  of  parties  for  the  wife  to  sue 
individually  and  in  her  representative 
capacity  for  the  minor  children.  Cur- 
ley  V.  Illinois,  etc.,  E.  Co.,  40  La.  Ann. 
810,    6    So.    103. 

92.  Form. — Copy  of  declaration  in 
East  Tennessee,  etc.,  E.  Co.  v.  Pratt, 
85  Tenn.  9,  1  S.  W.  GV8.  "Plaintiff, 
Francis  Caroline  Pratt,  widow  of  W. 
C.  Pratt,  deceased,  sues  the  defendant, 
the  East  Tennessee,  Virginia  &  Georgia 
Eailroad  Company,  a  body  politic  and 
corporate,  duly  in  court  by  svimmons, 
for  the  sum  of  $25,000.  For  that 
whereas,  heretofore,  to-wit,  on  the  14th 
day  of  April,  1883,  defendant  was,  and 
hitherto  hath  been,  and  still  is,  op- 
erating, managing  and  controlling  a 
certain  line  of  railway  between  Knox- 
ville,  Tenn.,  and  the  Kentucky  state 
line,  having  under  its   care,  direction, 

Vol.  VI 


control  and  management  divers  engines 
and  cars,  and  in  its  employ  divers  and 
many  servants;  and  on  the  day  and 
year  aforesaid,  at,  to-wit,  on  the  line 
of  said  railway,  in  the  county  of  Knox, 
and  state  aforesaid,  defendant  wfong- 
fully  and  negligently  run  its  engine 
and  cars  in,  upon  and  against  W.  C. 
Pratt,  husband  to  plaintiff  aforesaid, 
whereby,  and  on  account  of  which,  the 
said  W.  C.  Pratt  was  wounded,  bruised 
and  mangled  in  body,  head,  arms  and 
legs,  thereby  causing  great  mental  and 
physical  pain  and  suffering,  for  the 
space  of  one  hour,  when  the  said  W. 
C.  Pratt,  on  the  day  and  year  afore- 
said, at,  to-wit,  in  the  county  of  Knox 
aforesaid,  by  reason  of  the  wounds  and 
bruises  aforesaid,  wrongfully  and  neg- 
ligently inflicted  as  aforesaid,  then  and 
there  died,  to  plaintiff's  damage,  $25,- 
000.  Wherefore,  she  sues  and  demands 
a  jury  to  try  the  issue  to  be  joined. 
Williams,  Attorney." 

Forms. — See  the  following  for  forms 
of  complaints  in  actions  for  death  re- 
sulting from:  fall  of  electric  wires 
(Peers  v.  Nevada  Power,  etc.,  Co.,  119 
Fed.  400);  injury  to  passenger  while 
boarding  train  (St.  Louis,  etc.,  E.  Co. 
V.  Watson  (Ark.),  134  S.  W.  949);  in- 
jury to  pedestrian  from  defective  side- 
walk (Storrs  V.  Grand  Eapids,  110 
Mich.  483,  68  N.  W,  258);  unhitched 
horses  running  away  (Pierce  v.  Con- 
ners,  20  Colo.  178,  37  Pac.  721);  in- 
juries at  railroad  crossing  due  to  run- 
ning train  at  high  rate  of  speed,  and 
without  signals  (Louisville,  etc.,  E.  Co. 
V.  Orr,  121  Ala.  489,  26  So.  35);  shoot- 
ing of  passenger  by  ear  conductor 
(O'Brien  v.  St.  Louis  T.  Co.,  212  Mo. 
59,  110  S.  W.  705);  injuries  while 
walking  on  tracks  used  as  pathway 
(Erwin  v.  St.  Louis,  etc.,  E.  Co.,  158 
Mo.  App.  1,  139  S.  W.  498);  sale  of 
chloroform  to  minor  child  (Meyer  v. 
King,   72  Miss.  1,   16  So.  245);   death 
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sufBcient  to  bring  it  within  the  terms  of  the  statute  creating  that  right 
of  action.®^ 

b.  Foreign  Statute. — Where  the  right  of  action  for  wrongful  death 
is  based  upon  the  statute  of  a  state  other  than  that  of  the  forum,  the 
complaint  must  allege  the  existence  of  a  statute  giving  an  action  for 
wrongful  death  in  the  state  where  the  wrongful  act  causing  death 
occurred,  and  must  plead  the  law  of  such  state.^*     But  there  is  no 


of   child  by   motor   vehicle    (Fuller   v. 
Inman    (Ga.),    74    S.    E.    287). 

93.  Ga. — Davis  v.  Way  cross  (Ga. 
App.),  73  S.  E.  556.  Mo.— McKenzie  v. 
United  R.  Co.,  216  Mo.  1,  115  S.  W. 
13;  White  V.  Maxey,  64  Mo.  552;  Ken- 
nayde  r.  Pacific  R.  Co.,  45  Mo.  255. 
N.  Y. — Brown  V.  Harmon,  21  Barb.  508 
(time  subsequent  to  enactment  should 
be  stated);  Yertore  v.  Wiswall,  16 
flow.  Pr.  8,  11.  Vt.— Morissey  v. 
Hughes,  65  Vt.  553,  27  Atl.  205;  West- 
cott  V.  Central,  etc.,  R.  Co.,  61  Vt. 
438,   17    Atl.    745. 

Section  of  Act  Need  Not  Be  Re- 
ferred to.  — A  clear  and  concise  state- 
ment of  the  facts  bringing  it  under 
some  section  of  the  damage  act  is 
enough.  Erwin  v.  St.  Louis,  etc.,  R. 
Co.,  158  Mo.  App.  1,  139  S.  W.  498, 
516;  McKenzie  v.  United  R.  Co.,  216 
Mo.   1,   115   S.  W.   13. 

Petition  in  State  Court  Erroneously 
Reciting  Action  Brought  Under  Federal 
Statute. — Where  the  complaint  in  an 
action  in  the  state  court  states  a  cause 
of  action  under  the  state  statute,  the 
fact  that  it  alleged  that  it  was  brought 
under  the  act  of  congress  known  as 
the  "Employer's  Liability  Act"  may 
be  waived  bv  the  parties.  In  re  Tay- 
lor, 204  N.  Y.  135,  97  N.  E.  502,  504. 
Where  there  are  two  statutes  giving 
a  cause  of  action  for  death,  a  general 
statute  giving  a  right  of  action  for 
death,  and  one  giving  an  action  for 
death  from  the  negligence  of  servants 
of  railroad  in  operation  of  trains,  loco- 
motives, etc.,  a  petition  setting  forth 
a  cause  of  action  under  the  latter  stat- 
ute is  sufficient  though  complainant 
thought  his  action  was  based  under  the 
general  statute.  Hegberg  v.  St.  Louis, 
etc.,  R.  Co.  (Mo.  App.),  147  S.  W. 
192. 

Amendment. — Where  the  petition  al- 
leges that  the  cause  of  action  accrued 
under  a  foreign  statute  as  well  as 
under  the  domestic  statute,  an  amend- 
ment striking  out  the  former  allega- 
tions  is    permissible.      Texas,    etc.,    R. 


Co.  V.  Gross   (Tex.  Civ.  App.),  128  S. 
W.  1173. 

94.     U.  S. — St.  Louis,  etc.,  R.  Co.  v. 
Logmiller,  193  Fed.  689.     Ala.^Louis- 
ville,  etc.,  R.  Co.  v.  Williams,  113  Ala. 
402,  21  So.  938;  Kahl  v.  Memphis,  etc., 
R.   Co.,   95   Ala.   337,   10   So.   661.     Cal. 
Ryan  v.  North  Alaska  Salmon  Co.,  153 
Cal.    438,    95     Pac.    862.      Ga.— Selma, 
etc.,  R.   Co.  V.  Lacy,  43  Ga.  461.     111. 
Chicago,   etc.,   R.   Co.  v.   Schroeder,   18 
111.  App.  328.    Ind. — Wallace  v.  Thomp- 
son  (Ind.  App.),  97  N.  E.  26;  Wabash 
R.    Co.    V.    Hassett,    170    Ind.    370,    83 
N.  E.  705;  Jackson  V.  Pittsburgh,  etc., 
R.    Co.,    140    Ind.    241,    39    N.    E.    663, 
49    Am.    St.    Rep.    192.      la.— Hyde    v. 
Wabash,    etc.,    R.    Co.,    61    Iowa    441, 
16    N.   W.    351,  47    Am.    St.    Rep.    820. 
Kan.— Hamilton   v.    Hannibal,   etc.,    R. 
Co.,    39    Kan.    56,   18    Pac.    57.     Ky.— 
Lemon's    Admr.   v.   Louisville,    etc.,    R. 
Co.,  137  Ky.  276,  125  S.  W.  701;  Mur- 
ray's Admx.  V.  Louisville,  etc.,  R.  Co., 
33    Ky.    L.    Rep.    545,    110    S.    W.    334. 
Minn. — Stewart   v.    Great   Northern   R. 
Co.,    103    Minn.    156,    114    N.    W.    953; 
Myers  t'.  Chicago,  etc.,  R.  Co.,  69  Minn, 
476,  72  N.  W.   694.     N.  J. — Rankin  v. 
Central   R.   of   New  York,   71   Atl.   55. 
N.  Y. — Howl  an  v.  New  York,  etc.,  Co., 
131    App.    Div.    443,    115    N.    Y.    Supp. 
316    (an    allegation    that    such   a    stat- 
ute   exists    in    the    lex    delicti    and    re- 
ferring to  it  by  title  and  date  of  pas- 
sage  is  not   sufficient);    Storrs  v.  Nor- 
thern   Pac.    R.    Co.,    132    N.    Y.    Supp. 
954;    Gurney   v.    Grand    Trunk    R.    Co., 
59  Hun  625,  13  N.  Y.  Supp.  645  (need 
not   allege   the   statutes   are   the   same, 
but    simply    that    it    is    of    similar    im- 
port  and  character);   Fagan  v.  Strong, 
7   N.   Y.    Supp.   919    (alleging   statutes 
are   similar   is   a  mere   conclusion   and 
is     insufficient).      Ohio.— Ott    v.    Lake 
Shore,   etc.,  R.   Co.,  10  Ohio   Cir.  Dec. 
85.    R.  I. — O'Reillv  v.  New  York,  etc., 
R.   Co.,  16  R.  L   388,  17   Atl.  171-906, 
19    Atl.    244.      TPenn. — Nashville,    etc., 
R.    Co.    V.    Sprayberry,    9    Heisk.    852. 
Tex.— Texas,  etc.,  E.  Co.  v.  Miller  (Tex, 
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Civ.  App.),  128  S.  W.  1165.  Vt.— 
Needham  v.  Grand  Trunk  R.  Co.,  38  Vt. 
294.  Va.— Dowell  V.  Cox,  108  Va. 
460,  62  S.  E.  272.  Wis.— White  v. 
Minneapolis,  etc.,  K.  Co.,  133  N.  W. 
148.  See  generally  the  title  "Stat- 
utes. '  * 

"It  is  equally  well  settled  that,  not 
only  must  the  law  of  the  foreign  state 
be  pleaded  to  show  that  in  that  forum 
there  existed  the  right  of  action  sued 
upon,  but  also  it  must  be  pleaded  to 
show  that  the  action  is  brought  by 
the  person  in  whom,  under  the  laws 
of  the  foreign  jurisdiction,  the  right  of 
action  is  vested,  and  this  because,  as 
is  said  in  Dennick  v.  Railway,  103 
U.  S.  11,  where  this  subject  is  con- 
sidered, the  court  which  renders  the 
judgment  can  only  do  so  by  virtue  of 
the  foreign  statute."  Ryan  v.  North 
Alaska  S.  Co.,  153  Cal.  438,  95  Pac. 
862. 

Eeason  for  Rule. — If  the  law  of  the 
foreign  state  is  not  pleaded,  the  com- 
mon law  under  which  no  recovery  for 
death  was  allowed,  would  be  presumed 
to  be  in  force  in  the  lex  delicti  and  a 
right  of  recovery  denied  (U.  S. — St. 
Louis,  etc.,  R.  Co.  v.  Lougmiller,  193 
Fed.  689,  697.  Ga.— Selma  R.  Co.  v. 
Lacy,  43  Ga.  461.  Ind. — Jackson  v. 
Pittsburg,  etc.,  R.  Co.,  140  Ind.  241, 
39  N.  E.  663;  Wallace  v.  Thompson 
(Ind.  App.),  97  N.  E.  26.  Ky.— Mur- 
ray's Admx.  V.  Louisville,  etc.,  R.  Co., 
33  Ky.  L.  Rep.  545,  110  S.  W.  334), 
but  when  such  an  averment  is  made, 
the  presumption  in  the  absence  of  evi- 
dence to  the  contrary  that  the  for- 
eign law  is  the  same  as  that  of  the 
forum,  is  simply  taken  as  proof  of 
the  averment,  but  it  does  not  supply 
the  averment  as  well  as  the  proof 
(Texas,  etc.,  R.  Co.  i".  Miller  (Tex. 
Civ.   App.),   128   S.   W.   1165,   1171). 

The  United  States  courts,  in  cases 
properly  brought  there,  as  distinguished 
from  cases  brought  there  on  writ  of 
error  to  state  courts,  take  judicial  no- 
tice of  the  foreign  statute  wjthout 
proving  same,  and,  hence,  it  need  not 
be  alleged.  Southern  Pac.  Co.  v.  De 
Valle  Da  Costa,  190  Fed.  689,  697, 
111  C.  C.  A.  417.  See  generally  the 
title    "Judicial    Notice." 

Pleading  Foreign  Law  in  District  of 
Columbia. — In  suing  on  a  foreign  stat- 
ute in  the  District  of  Columbia,  the 
statute  of  the  foreign  state  need  not  be 
pleaded,   as   the   court   is   considered   a 
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United  States  court  and  will  judicially 
notice  the  foreign  statute.  Moore  v. 
Pywell,  29  App.  Cas.  (D.  C.)  312,  9 
L.    R.    A.    (N.    S.)    1078. 

Amendment  Pleading  Foreign  Stat- 
ute.— Where  after  both  sides  had  rest- 
ed, defendant  insisted  upon  dismissal 
because  the  petition  that  the  death  oc- 
curred in  another  state  and  no  similar 
statute  was  pleaded  as  existing  in  such 
state,  it  is  proper  to  allow  an  amend- 
ment as  to  the  statute  in  the  other 
state  and  reopen  the  case  therefor. 
Lustig  V.  New  York,  etc.,  R.  Co.,  65 
Hun  547,  20  N.  Y.  Supp.  477,  48  N. 
Y.  St.  916.  See  also,  Storrs  v.  Nor- 
thern Pac.  R.  Co.,  132  N.  Y.  Supp.  954. 
But  see  St.  Louis,  etc.,  R.  Co.  v.  Long- 
miller,  193  Fed.  689,  698;  Boston,  etc., 
R.  Co.  V.  Hurd,  108  Fed.  116,  47  C. 
C.  A.  615,  56  L.  R.  A.  193;  Kansas 
City  V.  Hart,  60  Kan.  684,  57  Pac. 
938;  Fitzhenry  v.  Cons.  T.  Co.,  63  N.  J. 
L.  142,  42  Atl.  416;  where  it  is  held 
that  where  the  complaint  did  not  refer 
to  the  foreign  statute,  it  could  not 
be  amended  after  the  limitation  period 
so  as  to  show  the  foreign  statute  as  it 
would   constitute   a   departure. 

Curing  Want  of  Averment.— Failure 
of  plaintiff  to  plead  the  foreign  stat- 
ute is  cured  by  pleading  the  foreign 
statute  in  the  answer.  Texas,  etc.,  R. 
Co.  V.  Miller  (Tex.  Civ.  App.),  128 
S.   W.   1165. 

Setting  Forth  Foreign  Statute  Ac- 
cording to  Legal  Effect  Only. — Where 
an  administrator  suing  on  a  foreign 
statute  sets  forth  the  foreign  statute 
according  to  its  legal  effect  and  not  by 
reference  to  the  chapter  itself  by  chap- 
ter and  volume,  and  not  incorporating 
the  terms  of  the  statute  in  the  com- 
plaint, and  not  alleging  the  recovery 
would  be  for  the  benefit  of  decedent's 
"next  of  kin"  to  be  distributed  in 
the  manner  provided  by  the  law  of 
the  forum,  and  not  alleging  affirma- 
tively "that  there  are  next  of  kin 
who  would  be  so  entitled,"  the  court 
will  presume  that  the  recovery  would 
be  for  the  benefit  of  decedent's  es- 
tate, a  right  not  given  by  the  statute 
of  the  forum.  Zeikus  v.  Florida  E. 
C.  Co.,  70  Misc.  339,  128  N.  Y.  Supp. 
931. 

The  foreign  statute  need  not  he  set 
out  in  haec  verba  (St.  Louis,  etc.,  Co. 
V.  Haist,  71  Ark.  258,  72  S.  W.  893, 
100  Am.  St.  Eep.  65;  Daniels  v.  Phila- 
delphia,   etc.,    R.    Co.    (Del.),    83    Atl. 
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necessity  for  alleging  that  death  occurred  in  the  foreign  state,^^  or 
that  deceased  if  living  could  have  sued  in  the  foreign  state  for  the 
injuries."^ 

c.  Federal  Employer's  Liahility  Act.  —  The  federal  employer's 
liability  act  need  not  be  set  out  in  the  petition  in  an  action  in  the 
state  courts.  If  facts  bringing  it  within  such  statute  are  pleaded  it 
is  sufficient.''^ 

3.  Averring  Capacity  as  Administrator.  —  "Where  the  right  of  ac- 
tion for  wrongful  death  is  given  to  the  administrator,  the  petition 
should  show  that  plaintiff  sues  as  administrator  or  it  will  be  subject 
to  demurrer.®^ 


19),  thongli  in  Stewart  v.  Great  Nor- 
thern K.  Co.,  103  Minn.  156,  114  N. 
W.  953,  pleading  part  of  statute  with- 
out pleading  part  allowing  complainant 
to  sue  was  held  insufficient. 

Alleging  Facts  Alleged  Constituted 
a  Cause  of  Action.  Under  Foreign  Stat- 
ute.— It  is  not  necessary  to  allege  that 
the  facts  alleged  would  have  given 
plaintiff  a  right  of  action  under  the 
laws  of  the  foreign  state.  Lee  v.  Mis- 
souri Pac.  R.  Co.,  195  Mo.  400,  92  S. 
W.    614. 

Pleading  Fellow  Servant  Doctrine  of 
Foreign  State. — If  under  the  unwritten 
or  common  law  of  the  other  state  "the 
decedent  and  those  to  whose  negligence 
his  death  is  attributed  were  not  fel- 
low servants,  it  became  necessary  to 
plead  such  law  as  a  fact  in  order  to 
make  a  good  complaint.  Such  foreign 
law,  as  in  case  of  any  other  fact, 
must  be  pleaded  with  such  distinct- 
ness that  the  court  may  judge  of  its 
effect."  Pleading  its  legal  effect  is 
not  sufficient.  Wabash  E.  Co.  v.  Has- 
Bett,  170  Ind.  370,  83  X.  E.  705,   708. 

Local  Law  Not  Presumed  Similar. — 
The  presumption  that  the  laws  of  the 
foreign  state  are  the  same  as  that 
of  the  forum  will  not  be  applied  where 
the  foreign  law  is  not  pleaded,  as  no 
right  of  action  for  death  existed  at 
common  law.  St.  Louis,  etc.,  K.  Co. 
V.  Loughmiller,  193  Fed.  689. 

95.  Where  the  petition  alleges  a 
wrongful  act  in  the  forum  causing 
death  in  another  jurisdiction,  it  need 
not  be  alleged  that  plaintiff's  intestate 
died  in  the  foreign  state.  Moore  r. 
Pywell,  29  App.  Cas.  (D.  C.)  312,  9 
L.    R.    A.    (N.    S.)    1078. 

96.  Gurney  r.  Grand  Trunk  R.  Co., 
13  N.  Y.  Supp.  645,  37  N.  Y.  St.  557, 
affirmed,  138  N.  Y.  638,  34  N.  E.  512, 


53  N.  Y.  St.  929.     See  also,  Luna,  etc., 
Co.  V.  Duebler,  7  Ohio  C.  C.  185. 

97.  St.  Louis,  etc.,  R.  Co.  v.  Hes- 
terly  (Ark.),  135  S.  W.  874;  Lemon's 
Admr.  v.  Louisville,  etc.,  R.  Co.,  137 
Ky.   276,    125   S.    W.    701. 

Alleging  Railroad  Engaged  in  Inter- 
state Commerce.— A  complaint  alleg- 
ing that  "the  defendant  ...  is 
and  was  ...  a  railroad  corpora- 
tion operating  a  line  of  railroad  in 
the  state  of  Oklahoma,  and  was  in  said 
state  of  Oklahoma  a  common  carrier 
of  freight  and  passengers  for  hire," 
but  containing  no  allegation  that  the 
carrier  was  engaged  in  interstate  com- 
merce, nor  that  deceased  was  injured 
while  employed  by  such  carrier  in  such 
commerce  is  insufficient  under  the  fed- 
eral employer's  liability  act.  St.  Louis, 
etc.,  Co.  r.  Hesterly  (Ark.),  135  S. 
W._  874. 

98.  XT.  S. — Dodge  r.  North  Hudson, 
188  Fed.  489,  afflrminfj,  177  Fed.  986. 
Ala. — Kansas  City,  etc.,  R.  Co.  t*. 
Matthews,  142  Ala.  298,  39  So.  207; 
Louisville,  etc.,  R.  Co.  r.  Trammell, 
93  Ala.  350,  9  So.  870.  Kan.— Atchi- 
son r.  Twine,  9  Kan.  350.  Ohio. — 
Hardin  Co.  r.  Coffman,  18  Ohio  C.  C. 
254,  10  Ohio  Cir.  Dec.  91.  Vt.— West- 
cott  r.  Central  R.  Co.,  61  Vt.  438, 
441,   17   Atl.   745. 

A  direct  allegation  that  plaintiff 
sues  as  administrator  is  unnecessary 
where  it  appears  by  the  complaint  that 
plaintiff  is  the  personal  representative 
of  the  person  for  whose  death  damages 
are  claimed.  Louisville,  etc.,  R.  Co. 
V.  Trammell,  93   Ala.   350,  9   So.   870. 

Sufficiency  of  Allegation  of  Appoint- 
ment.— A  declaration  alleging  that  "W. 
B.  was  duly  appointed  as  administra- 
tor of  the  estate  of  said  R.  B.,  de- 
ceased," is  equivalent  to  an  allegation 
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4  Compliance  With  Conditions  Precedent.  —  a.  General  Rule. 
If  certain  beneficiaries  can  sue  for  wrongful  death  only  if  certain 
conditions  exist  or  do  not  exist,  the  existence  or  non-existence  of  such 
matters,  as  the  case  may  be,  must  be  alleged.«« 


that  such  administrator  was  appointed 
according  to  law.  Petit  V.  Coachman, 
51   Fla.    521,    41    So.    401. 

Caption  Showing  Plaintiff's  Capacity 
as  Administratrix. — A  complaint  set- 
ting forth  in  the  caption  thereof  the 
names  of  the  parties  and  showing 
plaintiff  sues  as  "administratrix,"  and 
reciting  in  several  of  the  counts  "the 
plaintiff,  as  administratrix  of  the  es- 
tate of  M,"  and,  in  other  counts,  aver- 
ring "the  plaintiff,  as  aforesaid  (i.  e., 
as  such  administrator)  claims"  suffi- 
ciently shows  that  plaintiff  sues  as  ad- 
ministratrix. Kansas  City,  etc.,  E.  Co. 
V.  Matthews,  142  Ala.  298,  39  So.  207. 

Alleging  Ancillary  Administration.— 
In  an  action  by  a  foreign  administra- 
tor where  ancillary  administration  is 
necessary  before  the  foreign  adminis- 
trator can  sue,  a  complaint  is  demur- 
rable for  failure  to  allege  the  obtain- 
ing of  ancillary  letters.  Dodge  v. 
North  Hudson,  188  Fed.  489,  affirming, 
177  Fed.  986. 

One  of  Several  Counts  Not  Averring 
Representative  Capacity.— Where  sev- 
eral counts  aver  that  the  plaintiff  sues 
as  administratrix  of  deceased,  and  one 
count  avers  that  "her  intestate"  was 
a  passenger,  etc.,  and  "her  intestate" 
was  thrown  from  the  train,  it  suffi- 
ciently avers,  in  connection  with  the 
other  counts,  that  she  sues  in  her  rep- 
resentative capacity.  Kansas  City, 
etc.,  K.  Co.  V.  Matthews,  142  Ala.  298, 
39    So.    207. 

Raising  Objection  Petition  Does  Not 
Show  Representative  Capacity. — That 
the  complaint  in  an  action  for  wrong- 
ful death  of  an  infant,  where  either 
the  father  or  the  personal  representa- 
tive may  sue,  is  indefinite  as  to  whether 
plaintiff  sues  as  administrator  or  in 
his  personal  capacity  cannot  be  raised 
by  demurrer  but  must  be  raised  by  a 
motion  to  make  more  definite  and  cer- 
tain. De  Amado  v.  Friedman,  11  Ariz. 
56,   89   Pac.    588. 

Misnomer  of  Deceased. — If  the  ad- 
ministrator of  the  estate  of  "Ferdi- 
nand N."  A.  sues  for  the  death  of 
"Fernando  W. "  A.,  the  defect  is  fatal 
and  may  be  raised  by  demurrer  for 
want  of  sufficient  facts  to  constitute  a 
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cause  of  action.  Cleveland,  etc.,  E.  Co. 
V.  Pierce,  34  Ind.  App.  188,  72  N. 
E.    604. 

The  refusal  to  allow  an  amendment 
showing  that  plaintiffs  had  qualified 
as  domiciliary  administrators  may  be 
raised  on  writ  of  error  from  a  judg- 
ment of  dismissal.  Hodges  v.  Kimball, 
91  Fed.  845,  34  C.  C.  A.  103. 

99.  Necessity  for  Averring  Deceased 
Was  Minor  and  Unmarried. — If  a  stat- 
ute gives  the  parent  the  right  to  sue 
only  when  the  deceased  child  is  a 
minor  and  unmarried,  both  of  these  ele- 
ments must  be  alleged  and  proved 
(Marshall  v.  Consolidated  Jack  M.  Co., 
129  Mo.  App.  649,  108  S.  W.  573; 
Isaac  r.  Denver,  etc.,  R.  Co.,  12  Daly 
(N.  Y.)  340,  affirmed,  102  N.  Y.  718), 
and  the  objection  is  not  waived  by 
pleading  over,  but  is  sufficiently  saved 
by  demurrer  to  the  evidence  or  mo- 
tion in  arrest  of  judgment  (Sparks  v. 
Kansas  City,  etc.,  R.  Co.,  31  Mo.  App. 
Ill;  Dulaney  v.  Missouri  Pac.  R.  Co., 
21   Mo.  App.   597). 

Alleging  Deceased  Was  Minor.— Spe- 
cial Demurrer. — Where  the  code  pro- 
vides the  action  must  be  brought  by 
the  heirs  or  personal  representatives 
of  deceased  if  deceased  was  not  a 
minor,  but  if  deceased  was  a  minor  his 
parents  must  bring  the  action,  a  com- 
plaint not  alleging  whether  deceased 
was  a  minor  or  major  is  good  against 
general  demurrer.  Objection  thereto 
should  be  taken  by  special  demurrer  as 
the  objection  does  not  go  to  the  sub- 
stantive cause  of  action.  Palmer  v. 
Utah  &  N.  R.  Co.,  2  Idaho  315,  13 
Pac.    425. 

Sufficiency  of  Allegations  That  De- 
ceased Was  Unmarried. — Allegations 
that  A  died  unmarried,  but  not  proved, 
A  being  above  the  age  of  consent,  raises 
no  presumption  that  he  died  unmar- 
ried (Marshall  v.  Consolidated  J.  M. 
Co.,  129  Mo.  App.  649,  108  S.  W.  573), 
but  an  allegation  that  deceased  was 
six  years  of  age  (Baird  v.  Citizens' 
R.  Co.,  146  Mo.  265,  48  S.  W.  78),  or 
thirteen  years  of  age,  sufficiently  shows 
he  was  unmarried  under  a  statute  al- 
lowing the  parent  to  recover  only  where 
deceased    child   was   a    minor    and    uij- 
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b.  Notice.  —  In  some  jurisdictions  the  giving  of  the  statutory  no- 
tice of  the  time,  place  and  cause  of  injury  producing  death  is  a  con- 
dition precedent  to  the  action  for  wrongful  death  and  must  be  alleged 
in  the  petition.^  In  other  jurisdictions  such  notice  is  held  to  be  a 
condition  subsequent  cutting  off  the  right,  which  need  not  be  pleaded 
by  the  plaintiff,  but  may  be  pleaded  and  proved  by  defendant  to 
defeat  the  action.^ 


married  (Bellamy  r.  Whitsell,  123  Mo. 
App.   610,  100   S.  W.  514). 

Motion  in  Arrest  of  Judgment.— 
Where  plaintiff  has  failed  to  aver  that 
deceased  left  neither  wife  nor  minor 
children,  and  proper  objection  to  evi- 
dence that  deceased  was  unmarried  was 
made  on  the  ground  that  under  the 
pleadings  such  evidence  was  incompe- 
tent and  immaterial,  judgment  will  be 
arrested  on  motion,  though  such  evi- 
dence was  admitted  over  the  objection. 
Mcintosh  t\  Missouri  Pac.  K.  Co.,  103 
Mo.  131,  15  S.  W.  80. 

Averring  Non-Residence  or  Non-Ap- 
pointment of  Administrator. — If  cer- 
tain beneficiaries  can  sue  personally 
only  where  deceased  was  a  non-resident, 
or  if  a  resident  where  no  administra- 
tor was  appointed,  a  petition  by  such 
beneficiaries  should  allege  one  of  these 
facts.  Walker  v.  O'Connell,  59  Kan. 
306,  52  Pac.  894;  Atchison  Water  Co. 
17,  Price,  9  Kan.  App.  884,  59  Pac 
677;  Oklahoma  Gas.  etc.,  Co.  v.  Lu- 
kert,   16  Okla.   397,   84  Pac.   1076. 

Verdict  Curing  Want  of  Averment  as 
to  Father's  Death. — Where  the  mother 
can  only  sue  where  the  father  is  dead, 
or  has  deserted  the  family,  an  aver- 
ment that  the  mother  is  "next  of 
kin"  is  sufficient  after  verdict  aa 
against  the  objection  that  it  does  not 
allege  the  death  of  the  father.  David 
V.  Waters,  11  Ore.  448,  5  Pac.  748. 

Averring  Deceased's  Eight  To  Sue. 
Though  the  administrator  cannot  sue 
unless  the  deceased,  if  living,  had  a 
right  of  action,  this  nee'H  not  be 
averred.  Luna  El.,  etc.,  Co.  f.  Dueb- 
ler,  7  Ohio   C.  C.  185, 

1.  U.  S. — Atchison,  etc.,  R".  Co,  v. 
Sowers,  213  U.  S.  55,  29  Sup.  Ct.  397, 
53  L.  ed.  695  (New  Mexico  statute); 
Spinello  r.  New  York,  etc.,  E.  Co.,  183 
Fed.  762,  106  C.  C.  A.  189  (Connecti- 
cut statute  held  to  be  a  condition 
subsequent,  and  not  a  condition  prece- 
dent); Denver,  etc.,  E.  Co.  v.  Wag- 
ner, 167  Fed.  75,  92  C.  C.  A.  527, 
la.— Sachs  v.  Sioux  City,  109  Iowa  224, 


80  N.  W.  336.  Kan.— Swisher  v.  Atchi- 
son, etc.,  Co.,  76  Kan.  97,  90  Pac.  812, 
in  enforcing  New  Mexico  statute  in 
Kansas,  notice  as  required  is  condi- 
tion precedent.  Mass. — Herlihy  v.  Lit- 
tle, 200  Mass.  284,  86  N.  E.  294  (de- 
scription of  injuries  in  notice  is  un- 
necessary) ;  Jones  f.  Boston,  etc.,  Co., 
157  Mass.  51,  31  N,  E.  727.  Mo.— 
Philes  V.  Missouri  Pac.  R.  Co.,  141  Mo, 
App.  561,  125  S.  W,  553.  N.  H.— 
Jewett  V.  Keene,  62  N.  H.  701.  N. 
Y. — Conway  v.  New  York,  139  App. 
Div.  446,  124  N.  Y.  Supp.  660;  Gmaehle 
r.  Eosenberg,  83  App.  Div.  339,  82 
N.  Y.  Supp.  366.  Tex.— El  Paso,  etc., 
E.  Co.  V.  Gutierrez  (Tex.  Civ.  App.), 
Ill  S.  W.  159,  New  Mexico  statute. 
Wis. — Hupfer  v.  National  Distilling  Co., 
119  Wis.  417,  96  N.  W.  809,  See, 
infra,  VIII,  A,  4,  b. 

Amendment  Showing  Date  of  Serv- 
ice.— The  defendant  may  require  the 
amendment  of  the  complaint  to  show 
the  date  of  service  of  the  statutory 
notice.  Uss  v.  Crane  Co.,  138  App, 
Div,   256,  123  N.  Y,   Supp.  94. 

Federal  Court  Practice. — A  petition 
in  the  federal  court  sitting  in  another 
district  need  not  contain  the  allega- 
tion of  the  giving  of  the  prescribed 
notice  required  by  the  foreign  statute 
giving  the  cause  of  action,  though  re- 
quired by  the  practice  of  the  foreign 
state  as  the  court  is  governed  by  the 
practice  prevailing  in  the  district 
where  it  sits.  Brown  v.  New  York,  etc., 
R.  Co.,  136  Fed.  700,  But  see,  contra, 
Denver,  etc.,  E.  Co.  v.  Wagner,  supra. 

2,  Spinello  r.  New  York,  etc.,  R.  Co., 
183  Fed.  762,  106  C.  C.  A.  189  (Connec- 
ticut statute) ;  Bulkley  v.  Norwich  R, 
Co.,  81  Conn.  284,  70  Atl.  1021,  129  Am. 
St.   Rep.  212.     See,  infra,  VII,  B. 

Notice  is  not  made  necessary  by 
statutory  provisions  requiring  notice 
to  defendants  in  actions  for  personal 
injuries,  as  actions  for  death  by  wrong- 
ful act  are  not  actions  for  personal 
injuries.  U.  S.— Missouri  Pac.  R.  Co.  v. 
Larussi,  161  Fed.  66,  88  C.  C.  A.  230. 
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c.  Prior  Prosecution  for  Felony.  —  An  allegation  of  a  prior  crim- 
inal prosecution  of  defendant  for  the  felony  causing  death  before 
institution  of  the  civil  suit  for  wrongful  death  is  unnecessary,^  unless 
such  a  criminal  prosecution  is  required  by  statute  as  a  condition 
precedent  to  the  institution  of  a  civil  suit  for  damages  for  the  wrong- 
ful death.* 

5.  Averring  Existence  or  Non-Existence  of  Statutory  Beneficiaries. 
a.  Averring  Existence  of  Beneficiaries.  (I.)  Where  Action  Given  to 
Designated  Beneficiaries.  —  Where  the  beneficiaries  are  named  in  the 
statute,  or  where  the  damages  to  be  awarded  are  such  only  as  the 
persons  designated  in  the  statute  shall  have  sustained,  the  petition 
must  allege  the  existence  of  one  or  more  of  the  designated  beneficiaries 
or  it  will  be  subject  to  demurrer.'^  In  a  few  jurisdictions,  however, 
such  allegations  are  held  unnecessary  on  the  theory  that  the  existence 


Colo. — Mitchell  v.  Colorado,  etc.,  Co., 
12  Colo.  App.  277,  55  Pac.  736,  af- 
-firmed,  26  Colo.  284,  58  Pac.  28.  111. 
Proutv  V.  Chicago,  250  111.  222,  95  N. 
E.  147.  Me.— Perkins  v.  Oxford,  66 
Me.  545.  Minn.— Senecal  v.  West  St. 
Paul,  111  Minn.  253,  126  N.  W.  826; 
Orth  V.  Belgrade,  87  Minn,  237,  91 
N.  W.  843.  Mo. — Philes  v.  Missouri 
Pac.  E.  Co.,  141  Mo.  App.  561,  125  S. 
W.  553.  N.  H. — Clark  v.  Manchester, 
62  N.  H.  577.  Since  changed  by  stat- 
ute and  notice  is  required.  French 
V.  Mascoma  F.  Co.,  66  N.  H.  90,  20  Atl. 
363.  Utah.— Brown  v.  Salt  Lake  City, 
33  Utah  222,  93  Pac.  570,  126  Am. 
St.  Eep.  828,  14  L.  R.  A.  (N.  S.) 
619.  Wis.— McKeigue  r.  Janesville,  68 
Wis.  50,  31  N.  W.  298. 

But  see,  Crapo  v.  Syracuse,  183  N. 
Y.  395,  76  N.  E.  465,  holding  a  gen- 
eral provision  as  to  notice  in  personal 
injury  cases  makes  it  a  condition 
precedent  to  an  action  for  wrongful 
death. 

3.  Ga^— South  Carolina  R.  Co.  v. 
Nix,  68  Ga.  572,  action  on  foreign  stat- 
ute in  Georgia,  where  prior  prosecu- 
tion was  required.  Ind. — Lofton  i'. 
Vogles,  17  Ind.  105.  N.  Y.— Wise  r. 
Teerpenning,  8  N.  Y.  Leg.  Obs.  153, 
2  Edm.   Sel.   Cas.   112. 

See  generally  the  title  "Homicide." 

4.  Western,  etc.,  R.  Co.  ;;.  Sawtell, 
65  Ga.  235;  Allen  v.  Atlanta,  etc.,  R. 
Co.,  54  Ga.  503. 

See  the  complaint  set  out  in  Fuller 
V.  Inman  (Ga.),  74  S.  E.  287,  in  which 
no    such    allegation    appears. 

Such  prosecution  may  be  brought  be- 
fore suit,  at  the  time  of  commencement 
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of  suit,  or  concurrent  therewith,  which 
means  pendente  lite.  Western,  etc.,  R. 
Co.   V.   Sawtell,   65  Ga.   235. 

Plea  Admitting  Prior  Prosecution  for 
Felony. — An  allegation  of  prior  prose- 
cution is  unnecessary  where  defend- 
ant's plea  admits  the  criminal  prosecu- 
tion. Weekes  -v.  Cottingham,  58  Ga. 
559. 

Amendment. — Failure  to  allege  prior 
prosecution  for  felony  may  be  cured 
by  amendment.  Weeks  v.  Cottingham, 
58  Ga.   559. 

5.  XJ.  S. — Louisville,  etc.,  E.  Co.  v. 
Summers,  125  Fed.  719,  60  C.  C.  A. 
487;  Western  Union  Tel.  Co.  v.  Mc- 
Gill,  57  Fed.  699,  6  C.  C.  A.  521;  Peers 
V.  Nevada,  etc.,  Co.,  119  Fed.  400; 
Dandow  ^.  Pennsylvania  Co.,  85  Fed. 
943;  Serensen  v.  Northern  Pac.  R.  Co., 
45  Fed.  407  (Montana  statute).  Ark. 
Little  Rock,  etc.,  R.  Co.  v.  Townsend, 
41  Ark.  382.  Cal.— Kerrigan  v.  Mar- 
ket, etc.,  R.  Co.,  138  Cal.  506,  71  Pac. 
621;  Webster  v,  Norwegian  M.  Co., 
137  Cal.  399,  70  Pac.  276,  92  Am.  St. 
Rep.  181;  Knott  v.  McGilvray,  124  Cal. 
128,  56  Pac.  789.  111.— Foster  v.  St. 
Luke's  Hosp.,  191  111.  94,  60  N.  E. 
803;  Holton  v.  Daly,  106  111.  131;  Quin- 
cy  Coal  Co.  v.  Hood,  77  111.  68;  Chi- 
cago, etc.,  R.  Co.  V.  Kinnare,  115  111. 
App.  132.  Ind.— -Pennsylvania  Co.  v. 
Coyer,  163  Ind.  631,  72  N.  E.  875; 
Toledo,  etc.,  R.  Co.  v.  Lander  (Ind. 
App.),  95  N.  E.  319  (alleging  survival 
as  his  only  heirs  at  law  and  next 
of  kin,  his  widow  and  infant  children, 
sufficiently  alleges  decedent  left  a 
widow  and  infant  children) ;  Cleveland, 
etc.,  Co.  V.  Starks   (Ind.  App.),  89  N. 
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E.  602;  Commercial  Club  r.  Helliker,  20 
Ind.  App.  239,  50  X.  E.  576  (allega- 
tion that  decedent  leaves  "heirs  and 
next  of  kin"  sufficient).  Kan. — Mis- 
souri Pac.  R.  Co.  V.  Barber,  44  Kan. 
612,  24  Pac.  969.  Me.— Hammond  v. 
Lewiston  R.  Co.,  106  Me.  209,  76  All. 
672,  30  L.  R.  A.  (X.  S.)  78.  Mass. 
Bartlev  r.  Boston,  etc.,  R.  Co.,  198 
Mass.  "l63,  83  X.  E.  1093;  Oulighan  v. 
Butler,  189  Mass.  287,  75  X.  E.  726. 
Mich.— Walker  v.  Lake,  etc.,  R.  Co., 
104  Mich.  606,  62  X.  W.  1032.  Minn. 
Vander  Wegen  v.  Great  Xorthern  R. 
'Co.,  114  Minn.  118,  130  X.  W.  70;  Lanti 
V.  Oliver  Iron  Min.  Co.,  106  Minn.  241, 
118  X.  W.  1018;  Anderson  v.  Field- 
ing, 92  Minn.  52,  99  X.  W.  357,  104 
Am.  St.  Rep.  265;  Sykora  v.  Case 
Threshing  Mach.  Co.,  59  Minn.  130, 
133,  60  X.  W.  1008.  Neb.— Chicago, 
etc.,  R.  Co.  V.  Bond,  58  Xeb.  385,  78 
X.  W.  710;  Chicago,  etc.,  R.  Co.  f. 
Oyster,  58  Xeb.  1,  78  X.  W.  359;  Bur- 
lington, etc.,  R.  Co.  V.  Crockett,  17 
Xeb.  570,  24  X.  W.  219.  N.  J.— Zip- 
pie  V.  Sanford,  etc.,  Co.  (X.  J.  L.),  58 
Atl.  176;  McGlone  v.  Xew  Jersev  R. 
Co.,  37  X.  J.  L.  304.  N.  Y.— Green  v. 
Hudson  R.  Co.,  31  Barb.  260,  16  How. 
Pr.  263;  Frost  V.  Benedict,  21  Barb. 
247;  Safford  V.  Drew,  3  Duer  627; 
Pizzi  v.  Reid,  36  Misc.  123,  72  X.  Y. 
Supp.  1053.  Ohio.— Hartzell  v.  Shan- 
non, 6  Ohio  Dec.  (Reprint)  1093;  Hall 
V.  Crain,  2  Ohio  Dee.  (Reprint)  396. 
S.  C  — Xohrden  v.  Xortheastern  R.  Co., 
54  S.  C.  492,  32  S.  E.  524;  Lilly  r. 
R.  Co.,  32  S.  C.  142,  10  S,  E.  932; 
Conlin  f.  Charleston,  15  Rich.  L.  201. 
Tcnn. — Tennessee,  etc..  R.  Co.  v.  Brown, 
143  S.  W.  1129  (the  declaration  must 
allege  that  the  plaintiff  brings  the  ac- 
tion for  the  use  of  the  statutory  ben- 
eficiaries); Southern  R.  Co.  r.  Max- 
well, 113  Tenn.  464,  82  S.  W.  1137; 
Railroad  r.  Pitt,  91  Tenn.  86,  18  S. 
W.  118.  Tex.— Gulf,  etc.,  R.  Co.  v. 
Younger,  10  Tex.  Civ.  App.  141,  29 
S.  W.  948.  Vt.— Geroux's  Admr.  v. 
Graves,  62  Vt.  280.  19  Atl.  987  (de- 
fect fatal);  Westcott  v.  Central,  etc., 
R.  Co.,  61  Vt.  438,  17  Atl.  745  (left 
widow  and  next  of  kin  sufficient). 
Wash.— Xorthern  Pac.  R.  Co.  v.  Elli- 
son, 3  Wash.  225.  28  Pac.  333,  29  Pac, 
263.  W.  Va.— Baltimore,  etc.,  R.  Co. 
r.  Gettle,  3  W.  Va.  376.  Wis.— Leussen 
f.  Oshkosh,  etc..  Co.,  109  Wis.  94,  85 
X.  W.  124;  Brown  v.  Chicago,  etc., 
Co.,   102   Wis.    137,    77    X.    W.    748,    78 


X.  W.  771;  Topping  t".  St.  Lawrence, 
86   Wis.    526,   57    X.    W.    365. 

Beason  of  Rule. — "The  iieory  on 
which  allegation  and  proof  of  the  ex- 
istence of  beneficiaries  and  the  dam- 
ages sustained  by  them  must  be  made, 
is  that,  as  the  statute  names  such  per- 
sons as  beneficiaries,  and  provides  for 
their  compensation,  it  follows  that 
there  must  be  proof  to  sustain  the  re- 
quirements of  the  statute.  But  where 
the  statute  is  silent  as  to  such  per- 
sons, the  reason  for  such  allegation 
and  proof  no  longer  exists,  since  as 
no  persons  are  named  as  beneficiaries 
the  statute  does  not  create  a  cause  of 
action  in  favor  of  any  designated  per- 
sons, and  as  no  persons  are  designated 
it  follows  that  the  damages  to  be  re- 
covered are  not  such  as  have  been  sus- 
tained by  any  particular  persons,  but 
are  such  as  have  been  caused  to  the 
estate  by  reason  of  the  death,  to  be 
distributed  as  provided  by  law  to  the 
persons  entitled  by  law  to  such  es- 
tate." Southern  Pac.  Co.  v.  Wilson, 
10  Ariz.   162,  85  Pac.  401. 

Presumption  Where  No  Allegation  of 
Beneficiaries.— If  there  is  no  allega- 
tion of  the  existence  of  statutory  ben- 
ficiaries  the  court  is  bound  to  assume 
that  there  are  none.  Webster  v.  Xor- 
wegian  M.  Co.,  137  Cal.  399,  70  Pac. 
276,  92   Am.   St.  Rep.   ISl. 

Averment  of  Beneficiaries  in  One 
Count  Only. — While  it  is  usual  to  al- 
lege the  existence  of  beneficiaries  in 
each  count  of  the  complaint,  yet  it  is 
sufficient  if  the  averment  appears  in 
one  count  thereof.  Chicago,  etc.,  Co. 
v.   Reddick,   139   111.   App.   160. 

Posthumous  Child. — A  petition  al- 
leging the  existence  of  a  widow  and 
unborn  child  is  sufficient  to  admit  evi- 
dence as  to  the  birth  and  death  of 
such  child  subsequent  to  the  death  of 
plaintiff's  intestate.  Preble  v.  Wabash 
R.    Co.,    243   111.    340,   90   X.    E.    716. 

Alleging  Plaintiffs  Are  All  De- 
ceased's Minor  Children. — Where  the 
right  of  action  for  wrongful  death  is 
in  all  the  minor  children,  a  petition  al- 
leging in  effect  that  three  minors 
named  were  "all"  of  the  children  of 
deceased  on  the  date  of  the  accidenl, 
and  then  alleging  that  at  the  date  of 
his  death  from  such  injuries  he  left 
surviving  him  "these  plaintiffs,"  suf- 
ficiently alleges  that  plaintiffs  are  all 
the    children     of     deceased.     Sharp   v. 
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of  heirs"  or  next  of  kin  will  be  presumed  as  a  matter  of  common 
knowledge.'^  But  where  the  existence  of  kindred  entitled  to  a  recovery 
is  alleged,  the  petition  need  not  negative  the  existence  of  relatives  other 
than  those  named.^ 


Missouri  Pae.  E.  Co.,  213  Mo.  517,  111 
S.  W.   1154. 

Alleging  Deceased  Was  Unmarried 
and  Childless.  —  An  allegation  that 
plaintiff,  the  mother  of  deceased,  is 
"the  sole  heir"  of  deceased  is  suffi- 
cient without  alleging  that  deceased 
was  unmarried  and  childless,  where  the 
statute  gives  the  heirs  a  cause  of  ac- 
tion. Brennan  v.  Molly,  etc.,  Co.,  44 
Fed.   795. 

Naming  Ineligible  Persons. — The  com- 
plaint is  sufficient  where  it  names  some 
of  the  beneficiaries,  eligible  to  take, 
though  it  names  others  not  eligible  to 
take  under  the  designation  "next  of 
kin"  (Clore  v.  Mclntire,  120  Ind.  262, 
22  N.  E.  128),  as  the  name  of  the  per- 
som  ineligible  to  take  may  be  stricken 
out  on  motion  (Reed  v.  Northeastern 
Eailroad  Co.,  37  S.  C.  42,  16  S.  E. 
289). 

Must  Complaint  Allege  for  Whose 
Benefit  Action  Is  Brought. — Though  the 
complaint  by  an  administrator  does  not 
allege  that  the  action  is  brought  for 
the  benefit  of  the  widow  and  children 
as  the  statute  requires,  it  is  sufficient 
where  they  are  named  in  the  complaint, 
as  any  recovery  will  inure  to  their  ben- 
efit by  operation  of  law.  Archibald 
V.  Lincoln  Co.,  50  Wash.  55,  96  Pac. 
831. 

An  allegation  of  dependence  on  de- 
ceased is  not  sufficient,  for  they  might 
have  been  dependent  and  still  not  come 
within  the  persons  designated  by  stat- 
ute to  maintain  the  action.  Lilly  v. 
Charlotte,  etc.,  E.  Co.,  32  S.  C.  'l42, 
10  S.  E.  932. 

Amendment. — The  failure  to  allege 
the  existence  of  the  statutory  bene- 
ficiaries may  be  cured  by  amendment 
(XJ.  S.— Davidow  v.  Pennsylvania  E. 
Co.,  85  Fed.  943.     Ga.— South  Carolina 

E.   Co.  17.  Nix,  68  Ga.  572.     Ill Hay- 

nie  V.  Chicago,  etc.,  E.  Co.,  9  III.  App. 
105),  even  after  an  exception  thereto 
because  stating  no  cause  of  action,  aa 
long  as  the  petition  does  not  negative 
the  non-existence  of  beneficiaries 
(Blackburn  v.  Louisiana,  etc.,  Co.,  128 
La.  319,  .54  So.  865);  or  even  after 
the  period  of  limitations  has  expired 
(Hooper  v.   Atlanta,   etc.,   E.    Co.,   107 
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Tenn.  712,  65  S.  W.  405.  But  see, 
contra,  Atlanta,  etc.,  E.  Co.  v.  Hooper, 
92  Fed.  820,  35  C.  C.  A.  24),  or  after 
motion  in  arrest  of  judgment  filed, 
where  such  fact  was  proved  at  the 
time  (Tennessee,  etc.,  Co.  v.  Brown 
(Tenn.),  143  S.  W.  1129). 

Verdict  as  Curing  Want  of  Aver- 
ment.— A  declaration  defective  be- 
cause failing  to  aver  the  existence  of 
statutory  beneficiaries  is  not  good  even 
after  verdict.  U.  S. — Serensen  v.  Nor- 
thern Pac.  E.  Co.,  45  Fed.  407,  evi- 
dence as  to  existence  of  beneficiaries 
admitted  over  objection.  111. — Foster 
V.  St.  Luke's  Hosp.,  191  111.  94,  60  N. 
E.  803,  affirming,  86  111.  App.  282.  Mo. 
Mcintosh  V.  Missouri  Pac.  E.  Co.,  103 
Mo.  131,  15  S.  W.  80,  judgment  should 
be  reversed  and  cause  remanded  for 
want  of  such  averment.  But  see, 
contra,  Mass.— Hicks  v.  New  York, 
etc.,  E.  Co.,  164  Mass.  424,  41  N. 
E.  721,  59  Am.  St.  Eep.  471  (holding 
objection  cannot  be  taken  for  first 
time  on  appeal.  S.  C. — Conlin  v. 
Charleston,  15  Eich.  L.  201.  Tenn. 
Southern  E.  Co.  v.  Maxwell,  113  Tenn. 
464,  82  S.  W.  1137,  holding  objection 
cannot  be  taken  for  first  time  on  ap- 
peal. 

Waiver  and  Taking  Objection  to 
Lack  of  Averment. — The  objection  is 
not  necessarily  waived  by  failure  to 
demur  (Serensen  v.  Northern  Pac.  E. 
Co.,  45  Fed.  407),  nor  is  it  waived  by 
pleading  over;  but  it  may  be  taken 
advantage  of  by  a  demurrer  to  the 
evidence  or  by  a  motion  in  arrest  of 
judgment  (Sparks  v.  Kansas  City,  etc., 
E.  Co.,  31  Mo.  App.  Ill),  but  in  Texas 
it  must  be  taken  advantage  of  by  a 
special  exception  (March  v.  Walker, 
48  Tex.  372). 

6.  Woodstock,  etc.,  Co.  v.  Kline, 
149  Ala.  391,  43  So.  36;  Columbus,  etc., 
E.  Co.  V.  Bradford,  86  Ala.  574,  6 
So.  90;  Budd  V.  Meriden  Elee.  Co.,  69 
Conn.  272,  37  Atl.   683. 

7.  Warner  v.  Western,  etc.,  R.  Co., 
94  N.  C.  250,  whoever  insists  to  the 
contrary  is  bound  to  aver  and  prove 
the   fact. 

8.  XJ.  S. — ^Peers  v.  Nevada,  etc.,  Co., 
119  Fed.  400.    Kan.— Missouri  Pac.  R. 
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(II.)   Manner  of  Alleging  Existence  of  Beneficiaries.  —  A      direct      aver- 
ment that  deceased  left  next  of  kin^  or  heirs  at  law  in  the  exact  terms 


Co.  V.  Barber,  44  Kan.  612,  24  Pac. 
969,  alleging  existence  of  plaintiff,  the 
mother,  as  next  of  kin  suflBcient.  Neb. 
Chicago,  etc.,  Co.  v.  Oyster,  58  Neb. 
1,  78  N.  W.  359.  Tex. — Southern  Cot- 
ton Press,  etc.,  Co.  v.  Bradley,  52  Tex. 
587.  Eng. — Barnes  v.  Ward,  2  Car.  & 
K.  661,  61  E.  C.  L.  660,  9  C.  B.  392, 
14  Jur.  334,   67   E.   C.  L.   392,  398. 

Negativing  Existence  of  Others  Than 
Beneficiaries  Named. — "Good  pleading 
requires  such  an  averment  as  will  ad- 
vise defendant  of  the  names  of  all  the 
surviving  kindred  who  are  by  the 
terms  of  the  statute  entitled  to  a  dis- 
tribution of  the  damages  that  may  be 
recovered  in  the  action;"  but  where 
"the  existence  of  such  kindred  as  au- 
thorizes a  recovery  is  positively  stated 
in  such  a  manner  as  to  authorize  a 
recovery  for  their  benefit,  it  is  not 
necessary  that  plaintiff  should  be  re- 
quired to  negative  the  existence  of  rel- 
atives other  than  those  named  by  him." 
Peers  v.  Nevada,  etc.,  Co.,  119  Fed. 
400. 

All  the  Statutory  Beneficiaries  Not 
Alleged. — Though  the  statute  gives  a 
right  of  action  to  the  personal  repre- 
sentative of  deceased  for  the  benefit  of 
the  widow  and  minor  children,  a  peti- 
tion alleging  the  existence  of  minor 
children  is  good  as  against  demurrer 
though  there  is  in  fact  a  widow.  Chi- 
cago, etc.,  E.  Co.  v.  Oyster,  58  Neb. 
1,  78  N.  W.  359. 

Showing  Plaintiff  Was  Sole  Bene- 
ficiary by  Amendment.— Where  the 
right  of  action  is  given  to  the  wife, 
husband,  parent,  children,  or  if  none 
of  these,  to  the  heirs  of  deceased,  it 
is  proper  to  require  an  amendment  "by 
incorporating  therein  such  a  statement 
of  facts  as  would  show  that  the  plaint- 
iff was  the  only  person  for  whose  bene- 
fit the  action  could  be  brought."  An 
allegation  that  deceased  "left  sur- 
viving him  his  father"  is  not  suffi- 
cient. Nohrden  v.  Northeastern  E.  Co., 
54  S.  C.  492.  32  S.  E.  524. 

South  Carolina. — Father  Must  Aver 
Other  Beneficiaries  Non-Existent. — If 
action  is  given  to  deceased's  wife,  hus- 
band, parent  or  chidren,  a  petition  by 
the  father  must  aver  that  he  is  the 
only  person  in  existence  for  whose  ben- 
efit  the    action    could     be    maintained. 


Nohrden  v.  Northeastern  E.  Co.,  54 
S.   C.   492,   32   S.  E.   524. 

Necessity  for  Alleging  Plaintiff  Sues 
on  Behalf  of  All. — As  against  demur- 
rer a  petition  showing  a  right  of  re- 
covery in  plaintiff  is  sufficient  without 
an  averment  that  plaintiff  is  the  only 
person  entitled  to  damages  under  the 
statute,  or  an  averment  that  he  brings 
the  action  on  behalf  of  all  entitled  and 
who  they  were.  Southern  Cotton  Press, 
etc.,    Co.    V.    Bradley,    52    Tex.    587. 

Amendment. — The  petition  may  be 
amended  at  the  trial  by  inserting  the 
names  of  persons  entitled  to  the  pro- 
ceeds in  addition  to  those  named  or 
who  are  exclusively  entitled  to  the  pro- 
ceeds (Chicago,  etc.,  K.  Co.  v.  La  Porte, 
33  Ind.  App.  691,  71  N.  E.  166),  even 
after  the  statute  of  limitations  has 
run  and  even  after  verdict  (McArdle 
V.  Pittsburg,  etc.,  Co.,  41  Pa.  Super. 
162). 

Failure  To  Name  Beneficiary  as  Pre- 
cluding Recovery. — The  fact  that  the 
administrator  intentionally  did  not 
name  all  the  beneficiaries  in  the  peti- 
tion, does  not  preclude  such  beneficiar- 
ies from  recovering  their  share  of  the 
amount  recovered  (Duzzan  v.  Myers,  30 
Ind.  App.  227,  65  N.  E.  1046,  96  Am. 
St.  Eep.  341;  Gottlieb  v.  North  Jer- 
sey, etc.,  E.  Co.,  72  N.  J.  L.  480,  63 
Atl.  339);  though  it  has  been  held 
that  if  he  avers  the  existence  of  the 
father  only,  plaintiff  cannot  prove  the 
existence  of  the  father,  mother  and  sev- 
eral brothers  and  sisters  (Quincy  Coal 
Co.  V.  Hood,  77  111.  68). 

9.  Chicago,  etc.,  E.  Co.  v.  La  Porte, 
33  Ind.  App.  691,  71  N.  E.  166;  Zipple 
V.  Sandford,  etc.,  Co.  (N.  .L),  58  Atl. 
176;  Hamilton  v.  Bordentown  El.,  etc., 
Co.,  68  N.  J.  L.  So,  52  Atl.  290. 

Negativing  Existence  of  Widow  and 
Children  Insufficient. — Where  the  ac- 
tion is  given  to  the  "next  of  kin,''  an 
allegation  that  deceased  left  no  widow 
or  children,  but  failing  to  allege  the 
existence  of  "next  of  kin"  is  insuffi- 
cient as  against  demurrer.  Boyle  v. 
Southern  E.  Co.,  36  Misc.  289,  73  N. 
Y.  Supp.   465. 

When  Alleging  Existence  of  Next  of 
Kin  Insufficient. — Where  the  statute 
provides  for  a  recovery  only  where  de- 
ceased leaves  a  "husband,  widow,  chil- 
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of  the  statute  creating  the  right  of  action  is  unnecessary  where  the 
allegations  raise  a  necessary  inference  to  this  effect.^" 

(III.)  Where  Right  of  Action  Given  to  Estate.  —  If  the  statute  creating 
the  right  of  action  for  wrongful  death  gives  an  action  to  the  per- 
sonal representative  of  deceased  for  the  benefit  of  decedent's  estate  or 
his  heirs,  the  existence  of  beneficiaries  is  not  essential  to  a  recovery  and 
therefore  need  not  be  alleged.^' 

(IV.)  Names  of  Beneficiaries.— While  the  existence  of  the  designated 
beneficiaries  must  be  alleged,  the  administrator  need  not  allege  the 
names  of  the  beneficiaries,^-  nor  the  ages    nor    residences    of    such 


dren  or  parents,"  an  allegation  that 
he  left  "next  of  kin"  is  insufficient. 
Davidow  V.  Pennsylvania  R.  Co.,  85 
Fed.  943. 

Clerical  Mistake. — A  petition  is  not 
open  to  the  objection  that  the  "next 
of  kin"  are  not  specified,  though  it 
calls  the  intestate  the  "testatrix" 
and  in  referring  to  the  "next  of  kin" 
as  those  of  the  defendant  (administra- 
tor) where  the  pleading  as  a  whole 
shows  the  mistakes  were  but  clerical 
and  could  not  mislead  defendant.  Casey 
V.  Auburn  Tel.  Co.,  131  N.  Y.  Supp.  1. 

Alleging  Existence  of  Father,  Broth- 
ers and  Sisters.  — Alleging  the  survival 
as  deceased's  "only  heirs  at  law"  of 
his  father,  mother  and  brothers  and 
sisters  is  sufficient  without  alleging 
that  deceased  left  widow  or  next  or 
kin  surviving  him  tinder  a  statute  giv- 
ing the  administrator  a  right  of  ac- 
tion where  widow,  children  or  "next 
of  kin"  survive  deceased.  Chicago, 
etc.,  E.  Co.  V.  La  Porte,  33  Ind.  App. 
691,    71    N.   E.    166. 

10.  Though  the  right  of  action  is 
given  to  the  "heirs"  of  deceased,  it  is 
not  necessary  to  expressly  allege  that 
plaintiff  was  decedent's  heir,  but  it 
is  sufficient  to  allege  decedent  was  his 
wife  at  the  time  of  death.  Groom  v. 
Bangs,  153  Cal.  456,  96  Pac.  503.  See 
also,  Knott  v.  McGilvray,  124  Cal.  128, 
56  Pac.  789. 

Necessity  for  Alleging  Relation  of 
Survivor  to  "Deceased." — A  complaint 
alleging  that  "deceased  left  surviving 
him  a  certain  person  as  his  next  of 
kin  and  heir  of  law,"  where  the  stat- 
ute gives  the  surviving  spouse  or  next 
of  kin  a  right  of  action,  without  stat- 
ing the  relation  of  this  person,  or  that 
person,  or  that  the  deceased  left  a 
widow  is  good  as  against  general  de- 
murrer, though  it  might  be  made  more 
definite    on    motion.      Lahti     v.    Oliver 
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Min.    Co.,   106    Minn.    241,    118    N.    W. 
1018. 

11.  U.  S. — Howard  v.  Delaware,  etc., 
Co.,  40  Fed.  195,  6  L.  E.  A.  75;  Har- 
per u.  Norfolk,  etc.,  Co.,  36  Fed.  102; 
Roach  V.  Imperial  Min.  Co.,  7  Fed. 
698  (Nevada  statute).  Ala.— James  v. 
Richmond  &  D.  E.  Co.,  92  Ala.  231, 
9  So.  335.  Ariz.  — Southern  Pac.  Co.  v. 
Wilson,  10  Ariz.  162,  85  Pac.  401. 
Conn. — Budd  v.  Meriden  Elec.  E.  Co., 
69  Conn.  272,  37  Atl.  683,  need  not  be 
named  either.  Ky. — East  Tennessee 
Tel.  Co.  V.  Simms,  99  Ky.  404,  36  S. 
W.  171,  rule  before  legislature  provid- 
ed to  whom  the  recovery  should  be- 
long. Ore. — Perham  f.  Portland  El. 
Co.,  33  Ore.  451,  53  Pac.  14,  24,  72 
Am.  St.  Rep.  730,  40  L.  R.  A.  799. 
Va.— Baltimore,  etc.,  Co.  v.  Noell,  32 
Gratt.  394;  Baltimore,  etc.,  Co.  v. 
Wightman,  29  Gratt.  431,  26  Am.  Rep. 
384.  W.  Va. — Madden 's  Admr.  v. 
Chesapeake,  etc.,  Co.,  28  W.  Va.  610, 
57  Am.  Rep.   695. 

Surplusage. — A  complaint  averring 
that  the  damages  accrued  to  the  widow 
and  children  of  decedent,  is  not  sub- 
ject to  demurrer,  as  such  allegation 
may  be  rejected  as  surplusage.  Searles' 
Admx.  V.  Kanawha,  etc.,  R.  Co.,  32  W. 
Va.  370,  9  S.  E.  248. 

12.  Conn. — Budd  v.  Meriden  Elec. 
R.  Co.,  69  Conn.  272,  284,  37  Atl.  683, 
action  given  to  estate.  Ga.— Atlanta, 
etc.,  R.  Co.  V.  Wilson,  119  Ga.  781, 
47  S.  E.  366.  Ind. — Pennsylvania  Co. 
V.  Coyer,  163  Ind.  631,  72  N.  E.  875, 
'876;  jeffersonville,  etc.,  E.  Co.  v.  Hen- 
dricks, 41  Ind.  48  (alleging  existence  of 
persons  entitled  to  the  recovery  suffi- 
cient). But  in  Indianapolis,  etc.,  E. 
Co.  V.  Keeley's  Admr.,  23  Ind.  133,  the 
court  says  the  names  of  the  beneficiar- 
ies should  be  alleged.  N.  J.— McG^lone 
V.  New  Jersey,  etc.,  E.  Co.,  37  N.  J. 
L.   304.     N.   Y.— Keller  v.   New   York 
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beneficiaries/'  though  it  is  better  practice  to  give  their  names  in  the 
petition." 

b.  Averring  Xon-Exisience  of  Prior  Class  of  Beneficiaries.  —  "WTiere 
the  statute  gives  a  precedent  cause  of  action  to  designated  beneficiaries, 
and  confers  a  right  upon  certain  other  beneficiaries  only  \vhere  none 
of  the  precedent  beneficiaries  exist,  a  petition  by  meml)ers  of  the  post- 
poned class  of  beneficiaries  must  allege  the  non-existence  of  any  mem- 
ber of  the  preferred  class  of  beneficiaries.^'^ 


Cent.  E.  Co.,  24  How.  Pr.  172,  2  Abb. 
Ct.  App.  Dec.  4S0,  affirming,  17  How. 
Pr.  102  (names  of  next  of  kin  unnec- 
essary). Tex. — Southern  Cotton  Press, 
etc.,  Co.  V.  Bradley,  52  Tex.  5S7.  Vt. 
Westeott  V.  Central  Vermont  K.  Co.,  61 
Vt.   438,   17   Atl.   745. 

Where  Jury  Must  Apportion  Eecov- 
ery. — But  under  a  statute  requiring  the 
jury  to  apportion  the  damages  among 
the  beneficiaries,  the  names  of  the  ben- 
eficiaries should  be  set  out  or  demurrer 
will  lie.  Hartzell  v.  Shannon,  6  Ohio 
Dee.  (2eprint)  1093,  10  Am.  L.  Dec. 
444,  8  Ohio  Dec.  (Reprint)  1265,  6 
Wkly.  L.  Bui.  756;  Hall  v.  Crain,  2 
Ohio  Dee.  (Eeprint)396,  2  West  L. 
Mont.    (Ohio)    593. 

Court  May  Order  Specification. — The 
court  may  order  a  specification  of  such 
facts  if  necessary  to  the  defense.  West- 
eott f.  Central  Vermont  R.  Co.,  61  Vt. 
438,  17  Atl.  745.  If  defendant  desires 
to  have  the  complaint  more  specific  in 
this  respect  the  proper  way  is  to  move 
to  have  the  complaint  made  more  spe- 
cific. Keller  v.  New  York  Cent.  E.  Co., 
24  How.  Pr.  (X.  Y.)  172,  182,  hold- 
ijig  this  cannot  be  raised  by  motion 
for  nonsuit. 

Amendment. — Where  the  beneficiaries 
are  named  in  the  petition  by  the  Chris- 
tian names  of  their  husbands  with  the 
prefix  "Mrs.,"  an  amendment  giving 
their  own  Christian  name  is  allowable. 
It  does  not  change  the  cause  of  ac- 
tion. Grace  &  Hvde  Co.  v.  Strong,  224 
111.  630,  79  X.  E.  967. 

13.  Westeott  V.  Central,  etc.  R.  Co., 
61  Vt.  438,  17  Atl.  745. 

14.  This  imposes  no  hardship  on  the 
plaintiff  and  only  requires  to  be  stated 
in  the  complaint  the  facts  that  must 
be  proved  on  the  trial  to  justify  a 
recovery.  Pennsylvania  Co.  v.  Cover, 
163  Ind.  631,  72  X.  E.  875.  See  also 
U.  S.— Peers  v.  X^evada.  etc.  Co.,  119 
Fed.  400,  405.  111.— Holton  V.  Dalv, 
106  111.  131;  Quincy  Coal  Co.  v.  Hood, 
77  111.  6S.  Ind. — Indianapolis,  etc.  R. 
Co.   V.    Keeley's    Admr.,    23    Ind.     133. 


Tenn. — Tennessee,  etc.  Co.  f.  Brown, 
143  S.  W.  1129. 

In  Pennsylvania  where  the  wife  sues 
on  behalf  of  herself  and  children,  the 
statute  of  1855,  §2,  provides  that  the 
declaration  shall  state  who  are  the  par- 
ties entitled  in  such  action  (Haughey 
r.  Pittsburg  R,  Co.,  210  Pa.  367,  ^59 
Atl.  1112.  See  also  Shambach  v.  Mid- 
dleereek  El.  Co.  [Pa.],  81  Atl.  802), 
but  if  the  petition  fails  to  name  the 
beneficiaries  their  names  may  be  added 
even  after  the  limitation  period  (Mc- 
Ardle  r.  Pittsburg,  etc.  E.  Co.,  41  Pa. 
Super.   162). 

15.  U.  S. — Choctaw,  etc.  Co.  v.  Jack- 
son, 182  Fed.  342,  where  heirs  can  sue 
only  where  no  personal  representative, 
petition  by  heirs  must  allege  there  was 
no  administration.  Ark. — St.  Louis, 
etc.  R.  Co.  v.  Yocum,  34  Ark.  493, 
mother  suing  for  child's  death  must 
allege  father  is  dead.  Fla. — Duval  r. 
Hunt,  34  Fla.  85,  15  So.  876.  Ga. 
Perry  v.  Georgia,  etc.  R.  Co.,  85  Ga. 
193,  11  S.  E.  605.  Ind.— Louisville, 
etc.  R.  Co.  V.  Lohges,  6  Ind.  App.  288, 
33  X.  E.  449,  mother  suing  for  child's 
death  must  allege  death,  desertion  or 
imprisonment  of  father.  Ean. — Mis- 
souri Pac.  R.  Co.  r.  Barber,  44  Kan. 
612,  24  Pac.  96.  La. — Blackburn  v. 
Louisiana,  etc.  Co.,  128  La.  319,  54  So. 
865.  Mo. — Hegberg  f.  St.  Louis,  etc. 
R.  Co.  (Mo.  App.),  147  S.  W.  192; 
Jackson  v.  Lincoln  M.  Co.,  106  Mo. 
App.  441,  80  S.  W.  727.  Mont.— Mar- 
tin V.  Butte,  34  Mont.  281.  86  Pac. 
264,  where  mother  can  sue  only  where 
father  is  dead  or  has  deserted  the 
family,  either  death  or  desertion  must 
be  alleged.  Okla. — Bartlett  f.  Chicago, 
etc.  R.  Co.,  21  Okla.  41.5,  90  Pac.  468 
(action  by  husband  must  show  absence 
of  children);  Oklahoma  Gas,  etc.  Co. 
i;.  Lukert,  16  Okla.  397,  84  Pac.  1076 
(action  by  next  of  kin  must  show  ab- 
sence of'  widow).  Ore.  —  David  v. 
Waters,  11  Ore.  448,  5  Pac.  748,  but 
an  averment  that  plaintiff,  the  mother, 
is  next  of  kin  supplies  the  averment 
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after  verdict,  that  the  father  is  dead. 
Wis.— Pries  v.  Ashland  H.  Tel.  Co., 
143  Wis.  606,  128  N.  W.  281,  alleging 
that  deceased  left  a  father  and  mother 
and  two  sisters  surviving  him  suffi- 
ciently alleges  the  non-existence  of 
widow  and  children. 

Showing  Mother's  Eight  To  Eecover 
Instead  of  Father. — Where  a  precedent 
right  of  action  is  vested  in  the  father, 
a  petition  by  the  mother  not  alleging 
that  the  plaintiff  (the  child's  mother) 
is  a  widow,  or  that  the  child  was  a 
member  of  her  family,  and  containing 
no  averments  as  to  her  right  to  recover 
for  loss  of  services  instead  of  the 
father,  is  insufficient.  Perry  V.  Geor- 
gia E.  Co.,  85  Ga.  193,  11  S.  E.  605. 
See  also  St.  Louis,  etc.  E.  Co.  v.  Yo- 
cum,  34  Ark.  493;  Louisville,  etc.  E. 
Co.  V.  Lohges,  6  Ind.  App.  288,  33 
N.  E.  449. 

Averring  Adoption  of  Child. — Under 
a  statute  giving  the  father  the  right 
to  bring  the  action  for  death  of  a 
child  except  in  case  of  his  "death, 
desertion  or  imprisonment"  and  then 
providing  the  mother  could  bring  the 
action,  a  mother  suing  for  the  death 
of  her  adopted  child  must  allege  the 
particulars  of  his  adoption,  or  his 
emancipation  from  his  natural  parents' 
control,  and  the  ownership  of  his  serv- 
ices. Citizens,  etc.  E.  Co.  v.  Willoeby, 
15  Ind.   App.   312,  43   N.  E.   1058. 

Existence  of  Parents  as  Averring 
Non-Existence  of  Widow  and  Children. 
Allegations  that  deceased's  father  and 
mother  and  two  sisters  named  survive 
him,  negatives'  the  idea  that  he  left 
a  widow  or  children.  Pries  v.  Ashland, 
etc.  Co.,  143  Wis.  606,  128  N.  W.  281. 

Averring  Non-Existence  of  Minor 
Children  and  Widow. — If  deceased's 
mother  can  only  sue  in  default  of  mi- 
nor children  and  widow,  a  petition  by 
the  mother  must  negative  the  non-ex- 
istence of  minor  children  and  widow 
(Blackburn  v.  Louisiana,  etc.  Co.,  128 
La.  319,  54  So.  865),  but  where  a 
right  of  action  is  given  the  widow 
irrespective  of  whether  there  are  minor 
children  or  not,  the  petition  need  not 
negative  the  existence  of  minor  chil- 
dren (Davis  V.  Arkansas  Southern  R. 
Co.,  117  La.  320,  41  So.  587),  but  al- 
legations that  deceased  was  under  the 
age  of  twenty-one  and  unmarried  suf- 
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ficiently  avers  the  non-existence  of 
children  (Jackson  v.  Lincoln  M.  Co., 
106  Mo.  App.  441,  80  S.  W.  727),  though 
an  allegation  that  deceased  was  over 
twenty-one  years  of  age,  single  and 
unmarried,  does  not  necessarily  mean 
that  deceased  was  unmarried,  but  un- 
der the  liberal  rule  of  construction 
would  probably  be  construed  to  mean 
that  he  was  unmarried  and  without 
"natural  children,"  still  it  is  not  suffi- 
cient where  the  statute  provides  that 
the  administrator  can  sue  only  where 
deceased  dies  without  minor  children, 
"natural  born  or  adopted,"  as  it  does 
not  state  facts  from  which  it  would 
naturally  be  inferred  that  he  did  not 
leave  surviving  him  an  adopted  child 
or  children  (Hegberg  v.  St.  Louis,  etc. 
E.  Co.    [Mo.  App.],   147  S.  W.  192). 

Widow  Suing  as  Administratrix 
Where  Sole  Beneficiary.— If  a  petition 
by  the  administratrix  discloses  on  its 
face  that  the  plaintiff  is  the  widow 
and  by  law  administratrix  cannot  re- 
cover where  there  is  a  widow,  it  is 
subject  to  demurrer.  Lower  v.  Segal, 
60  N.  J.  L.  99,  36  Atl.  777,  Pennsylvania 
statute. 

Existence  of  Next  of  Kin  as  Negativ- 
ing Existence  of  Widow  and  Children. 
Though  deceased's  mother  has  no  right 
of  action  if  deceased  left  widow  or 
children,  a  petition  averring  the  ex- 
istence of  the  mother  as  next  of  kin 
is  sufficient  without  alleging  that  he 
did  not  leave  widow  or  children.  Mis- 
souri Pac.  E.  Co.  V.  Barber,  44  Kan. 
612,   24  Pac.  96. 

Amendment. — Where  the  petition  by 
a  mother  for  wrongful  death  fails  to 
aver  the  non-existence  of  minor  chil- 
dren or  widow  of  deceased,  the  court, 
in  its  discretion,  may  allow  an  amend- 
ment curing  the  want  of  such  averment 
(Blackburn  v.  Louisiana,  etc.  E.  Co., 
128  La.  319,  54  So.  865),  or  a  petition 
may  be  amended  to  show  deceased  left 
no  widow  and  that  the  plaintiff  chil- 
dren are  all  the  children  of  deceased 
surviving  him  (Van  Pelt  v.  Chatta- 
nooga, etc.  R.  Co.,  89  6a.  706,  15 
S.  E.  622). 

Objection  May  Be  Raised  at  Any 
Time. — Where  the  petition  fails  to  so 
allege,  it  is  always  open  to  review,  at 
every  stage  of  the  ease,  at  any  time 
in   any   court,   whether   raised   by   de- 
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In  some  jurisdictions  the  institution  of  the  suit  within  a  specified  period 
is  a  condition  attached  to  the  right  of  action  for  wrongful  death  and 
not  a  limitation  of  the  remedy  only,  and  the  petition  must  aver  the 
commencement  of  the  action  within  the  statutory  period  after  the 
death  for  which  the  action  is  brought.^"  In  other  jurisdictions  it  is 
unnecessary  that  plaintiff  aver  the  commencement  of  the  action  within 
the  statutory  period;  it  is  a  defense  to  be  set    up    by    defendant.^^ 


murrer  or  not.  Hegberg  v.  St.  Louis, 
etc.  R.  Co.  (Mo.  App.),  147  S.  W.  192, 
208. 

16.  TJ.  S.— Kavanagh  v.  Folsom,  181 
Fed.  401.  Kan. — Hamilton  v.  Hannibal, 
39  Kan.  56,  18  Pac.  57  (widow  must 
show  commencement  within  six 
months) ;  Eureka  v.  Merrifield,  9  Kan. 
App.  579,  58  Pac.  243.  N.  J.— Seitter 
V.  West  Jersey,  etc.  E.  Co.,  79  N.  J. 
L.  277,  75  Atl.  435;  Lapsley  v.  Public 
Service  Corp.,  75  N.  J.  L.  266,  68 
Atl.  1113.  N.  Y. — Pernisi  v.  Schmalz's 
Sons,  126  N.  Y.  Supp.  880,  883.  N.  0. 
Bennett  V.  North  Carolina  E.  Co.,  74 
S.  E.  883. 

In  Illinois  it  is  said  that  whether 
or  not  the  commencement  of  the  ac- 
tion within  the  statutory  period  is  a 
condition  precedent  to  the  action  which 
must  be  alleged,  and  not  a  limitation 
of  the  action  only,  depends  upon  the 
special  facts  surrounding  the  case. 
Heimberger  r.  Elliott,  etc.  Co.,  245  HI. 
448,  92  N.  E.  297;  Wall  r.  Chesapeake, 
etc.  Co.,  200  HI.  66,  65  N.  E.  632. 

Setting  forth  the  date  under  a  vide- 
licet "on  which  the  defendant  was  in 
the  possession,  management,  and  con- 
trol of  the  railroad  on  which  the  de- 
cedent was  killed  and  averring  that  he 
was  struck  and  killed  'on  the  day  and 
year  aforesaid'  "  which  date  is  within 
the  statute  of  limitations  is  not  suffi- 
cient as  against  demurrer.  Seitter  v. 
West  Jersey,  etc.,  Co.,  79  X.  J.  L.  277, 
75   Atl.   435. 

Manner  of  Alleging  Commencement 
Within  Statutory  Period. — ' '  If  the  sum- 
mons and  complaint  were  intended  for 
service  at  the  same  time,  plaintiff  could 
plead  the  date  of  death,  that  two 
years  therefrom  had  not  expired,  and 
upon  the  trial  show  the  date  of  the 
service  of  the  summons."  Pernisi  v. 
Schmalz's  Sons,  126  X.  Y.  Supp.  880. 

Lack  of  Averment  as  Ground  for 
Judgment  on  Pleadings. — Where  there 
is    no    evidence   whether    the   summons 


was  served  with  the  complaint,  a'nd 
the  summons  shows  by  its  date  that 
it  was  not  issued  within  the  required 
time,  yet  on  a  motion  for  judgment 
on  the  pleadings,  since  "the  court  can 
consider  them  only,  unless  the  parties 
consent  to  the  submission  of  other  mat- 
ter," it  is  not  ground  for  granting  the 
motion.  Pernisi  f.  Schmalz's  Sons,  126 
X^.  Y.  Supp.  880. 

Missouri  —  Averring  Commencement 
Within  Six  Months. — If  the  statute 
vests  the  right  of  action  in  the  minor 
children,  and  the  widow  does  not  bring 
an  action  for  wrongful  death  within 
six  months,  a  petition  by  the  widow 
must  aver  the  commencement  of  the 
action  within  six  months  from  the 
death.  Hamilton  v.  Hannibal,  etc.  Co., 
39  Kan.  56,  18  Pac.  57. 

Pleading  Saving  Clause.— Where  the 
complaint  shows  non-commencement  of 
the  action  within  the  statutory  period, 
and  it  is  claimed  that  the  limitation 
has  been  suspended  by  the  absence  of 
defendant  from  the  state,  the  question 
will  not  be  decided  where  such  saving 
clause  is  not  pleaded.  Dowell  v.  Cox, 
108  Va.  460,  62  S.  E.  272. 

Petition  Showing  Proper  Commence- 
ment Though  Not  So  Averred.— If  the 
petition  shows  the  commencement  of 
the  action  within  the  statutory  period, 
it  is  sufficient  though  not  so  spe- 
cifically averred.  Brother's  Admr.  v. 
Rutland  E.  Co.,  71  Yt.  48,  42  Atl.  980; 
Hill  r.  New  Haven,  37  Yt.  501,  88  Am. 
Dec.   613. 

Alleging  Date  of  Death  Where  With- 
in Statutory  Period. — A  declaration 
stating  the  date  of  the  death  which 
was  within  two  years  before  the  com- 
mencement of  the  action,  is  sufficient 
without  specifically  alleging  that  il 
was  within  two  years.  Hill  v.  New 
Haven,   37   Yt.   501,   88   Am.   Dec.   613. 

17.  Spinello  v.  New  York,  etc.  R. 
Co.,  183  Fed.  762,  106  C.  C.  A.  189 
(statute   must   be   pleaded   by   defend- 
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7.  Negativing  Contributory  Negligence.  —  Since  deceased's  con- 
tributory negligence  is  a  matter  of  defense,  it  is  unnecessary  that  the 
complaint  negative  contributory  negligence  on  the  part  of  deceased/^ 
unless  the  complaint  avers  facts  raising  an  inference  of  contributory 
negligence,'^  except  in  those  jurisdictions  wliere  such  allegation  is 
necessary  in  all  actions  for  personal  injuries."" 

Negativing  Contributory  Negligence  of  Parent.  —  Nor  is  it  necessary 
that  the  petition  negative  contributory  negligence  of  the  parent  of  the 
deceased  ehild.^^ 


ant,  not  by  plaintiff);  Chiles  v.  Drake, 
2  Mete.  (Ky.)  146,  74  Am.  Dec.  406 
(such  statute  must  be  specially  pleaded 
by  defendant). 

18.  U.  S. — Washington,  etc.  E.  Co. 
V.  Gladmou,  15  Wall.  401,  21  L.  ed. 
114;  Elliott  V.  Canadian  Pac.  E.  Co., 
129  Fed.  163,  reversed  on  another  point, 
137  Fed,  904,  70  C.  C.  A.  242.  Ala. 
Columbus,  etc.  E.  Co.  v.  Bradford,  86 
Ala.  574,  6  So.  90.  Ga.— Central  of 
Georgia  E.  Co.  v.  Brandenburg,  129 
Ga.  115,  118,  58  S.  E.  658;  Georgia, 
etc.  E.  Co.  V.  Evans,  87  Ga.  673,  13 
S.  E.  580.  111.— Bradley  v.  Chicago- 
Virden  Coal  Co.,  231  111.  622,  83  N.  E. 
424  (under  Mines  Act).  Ind. — Dieck- 
man  v.  Louisville,  etc.  E.  Co.,  46  Ind. 
App.  11,  91  N.  E.  179,  89  N.  E.  909; 
Baltimore,  etc.  E.  Co.  t".  Abbegglen, 
41  Ind.  App.  603,  84  N.  E.  566  (so 
provided  by  statute  unless  facts  are 
averred  raising  inference  of  such  neg- 
ligence). Ky. — Davis  v.  Ohio  Valley, 
etc.  Co.,  127  Ky.  800,  106  S.  W.  843, 
15  L.  E.  A.  (N.  S.)  402;  Lexington,  etc. 
M.  Co.  V.  Stephens,  20  Ky.  L.  Eep.  696, 
47  S.  W.  321.  Miss.— Mever  v.  King, 
72  Miss.  1,  16  So.  245.  Mo.— O'Con- 
nor t'.  Missouri  Pac.  E.  Co.,  94  Mo. 
150,  7  S.  W.  106,  4  Am.  St.  Eep.  364. 
N.  Y.— Hackford  v.  New  York  Cent.  E. 
Co.,  53  N.  Y.  654;  Melhado  v.  Pough- 
keepsie  Transp.  Co.,  27  Hun  99.  Va. 
Baltimore,  etc.  E.  Co.  v.  Whittington, 
30  Graft.  805.  W.  Va.— Unfried  v. 
Baltimore,  etc.  E.  Co.,  34  W.  Va.  260, 
12  S.  E.  512. 

Negativing  Administrator's  Contrib- 
utory  Negligence. — Even  where  con- 
tributory negligence  must  be  negatived 
on  the  part  of  decedent,  the  complaint 
need  not  negative  it  on  the  part  of 
the  administrator  who  is  plaintiff.  Pitts- 
burgh, etc.  E.  Co.  V.  Burton,  139  Ind. 
357,  37   N.   E.   150,  38   N.   E.   594;   In- 


diana Mfg.  Co.  V.  Millican,  '87  Ind.  8?. 

Deceased  Child  Non  Sui  Juris. 
Where  the  contributory  negligence  of 
a  child  non  sui  juris  is  not  a  defense, 
the  question  cannot  be  submitted  to 
the  jury  where  there  is  no  averment 
that  the  child  was  non  sui  juris.  In- 
dianapolis, etc.  E.  Co.  V.  Autrobus 
(Ind.),  71  N.  E.  971. 

Negativing  Contributory  Negligence 
Not  Ground  for  Striking  Paragraph. 
Where  the  averments  of  the  petition 
taken  as  a  whole  show  the  deceased 
was  blameless  in  reference  to  the  trans- 
action causing  his  death,  an  allegation 
in  a  paragraph  of  the  petition,  separate 
and  distinct  from  those  in  which  it  ap- 
peared the  deceased  was  blameless,  that 
he  was  "free  from  fault"  even  though 
a  mere  conclusion  of  the  pleader,  is 
not  inappropriate  and  furnishes  no  rea- 
son for  dismissing  the  cause  or  strik- 
ing that  paragraph.  Pierce  v.  Seaboard 
Air  Line  E.  Co.,  122  Ga.  664,  50  S.  E. 
468. 

19.  Baltimore,  etc.  E.  Co.,  v.  Ab- 
begglen, 41  Ind.  App.  603,  84  N.  E. 
566. 

20.  111. — ^Campe  v:  Chicago,  etc.  E. 
Co.,  155  111.  App.  539.  la.— Patterson 
V.  Burlington,  etc.  E.  Co.,  38  Iowa  279. 
Md.  — State  v,  Baltimore,  etc.  E.  Co., 
24  Md.  84. 

21.  Bottum  V.  Hawks  (Vt.),  79  Atl. 
858,  35  L.  E.  A.  (N.  S.)  440,  because 
such  negligence  is  not  proximate  but 
remote  only. 

Negativing  Contributory  Negligence 
of  Father. — Where  the  father  sues  for 
the  death  of  a  minor  son,  the  declara- 
tion need  not  allege  that  the  father 
was  in  the  exercise  of  ordinary  care 
and  without  fault.  Georgia,  etc.  E. 
Co.  V.  Evans,  87  Ga.  673,  13  S.  E. 
580. 
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8.    Alleging   Act,   Neglect   or   Default   Causing   Death.  —  a.    In 

General.  —  Since  the  cause  of  action  consists  not  merely  of  the  death 
itself,  but  also  of  the  wrongful  act,  neglect  or  default  on  the  part 
of  defendant,  proximately  causing  death,  the  declaration  must  aver 
such  act,  neglect  or  default  causing  the  death  of  plaintiff's  intestate 
under  such  circumstances  as  would  have  entitled  deceased  to  maintain 
an  action  if  death  had  not  ensued."     But  it  need  not  specifically  al- 


22.  U.  S.— Eutherford  v.  Foster,  125 
Fed.  187,  193,  60  G.  C.  A.  129;  Rosney 
V.  Erie  R.  Co.,  124  Fed.  90.  Ala.— Whit- 
more  V.  Alabama,  etc.  Co.,  164  Ala. 
125,  51  So.  397  (defect  in  waj's,  works 
or  plant  causing  death  must  be  spe- 
cified); Kansas  City,  etc.  R.  Co.  f. 
Matthews,  142  Ala.  298,  39  So.  207. 
Ga.— Daly  v.  Stoddard,  66  Ga.  145. 
111.— Bahr  f.  Katl.  Safe  Deposit  Co., 
234  111.  101,  84  N.  E.  717,  affirming 
137  111.  App.  397;  Mc Andrews  r.  Chi- 
cago, etc.  Co.,  222  111.  232,  236,  78 
N.  E.  603,  605;  Ilolton  v.  Daly,  106 
111.  131;  Schmalfeld  r.  Peoria,  etc.  R. 
Co.,  156  111.  App.  1,  5.  Ind. — Chicago, 
etc.  Co.  V.  Ginther,  90  N.  E.  911;  Coy 
V.  Indianapolis  Gas  Co.,  146  Ind.  655, 
46  N.  E.  17,  36  L.  R.  A.  535;  Louis- 
ville, etc.  R.  Co.  V.  Thompson,  107  Ind. 
442,  8  N.  E.  18,  9  N.  E.  357;  Toledo, 
etc.  R.  Co.  V,  Lauder  (Ind.  App.),  95 
N.  E.  319;  Commercial  Club  v.  Hil- 
liker,  20  Ind.  App.  239,  50  N.  E.  578. 
Ky. — Lexington  r.  Lewis,  10  Bush.  677. 
Mo. — Barron  r.  Missouri  Lead,  etc.  Co., 
172  Mo.  228,  72  S.  W.  534.  N.  J. 
Seitter  t:  West  Jersey,  etc.  R.  Co.,  79 
N.  .7.  L.  277,  75  Atl.  435.  N.  Y. 
Brown  r.  Harmon,  21  Barb.  508.  Tenn. 
Chattanooga  C.  Co.  v.  Shamblin,  KJl 
Tenn.  263,  47  S.  W.  496;  Railroad  v. 
Pitt,  91  Tenn.  86,  18  S.  W.  118.  Tex. 
Williams  v.  Northern  Texas  Trac.  Co. 
(Tex.  Civ.  App.),  107  S.  W.  125.  Va. 
Norfolk,  etc.  R.  Co.  r.  Stegall's  Admx., 
105  Va.   538,   54  S.   E.   19, 

As  to  sufficiency  of  allegations  as  to 
negligence  see  the  title  "Negligence." 

In  order  to  recover  in  an  action  for 
wrongful  death  it  is  necessary  to 
aver  and  prove  three  elements:  (1) 
existence  of  a  duty  on  the  part  of 
the  defendant  to  protect  the  deceased 
from  the  injury  which  resulted  in  his 
death;  (2)  the  failure  of  the  defend- 
ant to  perform  such  duty;  (3)  the  death 
of  the  deceased  resulting  from  such 
failure.  Schmalfeld  v.  Peoria,  etc.  R. 
Co.,  156  111.  App.  1,   5. 

Alleging  Several  Acts  in  One  Count. 


All  the  acts  causing  death  may  be  al- 
leged in  the  same  count.  Fagg's  Admr. 
r.  Louisville,  etc.  R.  Co.,  Ill  Ky.  30, 
63   S.   W.   580,   54  L.   R.   A.  919. 

All  Acts  Alleged  Need  Not  Be 
Proved. — All  the  acts  alleged  need  not 
be  proved  so  long  as  enough  are  proved 
to  constitute  a  cause  of  action.  Long 
I',  Doxey,  50  Ind.  385. 

Proof  Restricted  to  Specific  Acts. 
If  specific  acts  of  negligence  are  al- 
leged, plaintiff  can  recover,  if  at  all, 
upon  such  acts  onlv  (Evans  f.  Wa- 
bash R.  Co.,  222  Mo.  435,  121  S.  W. 
36;  Clouts  r.  Laclede  Gas  Co.,  144  Mo. 
App.  582,  129  S.  W.  238),  and  cannot 
rely  upon  the  maxim  res  ipsa  loquitur 
on  failure  to  prove  the  alleged  acts 
(Potter  V.  Metropolitan  St.  R.  Co.,  142 
Mo.  App.  220,  126  S.  W.  209). 

Alleging  Acts  Intensified  Deceased's 
Pain  and  Suffering. — Counts  of  a  com- 
plaint in  an  action  for  wrongful  death 
not  averring  that  the  acts  or  omissions 
charged  caused  the  death  of  intestate, 
but  that  they  merely  aggravated  or 
intensified  deceased's  pain  and  suffer- 
ing are  demurrable.  Whitmore  v.  Ala- 
bama, etc.  R.  Co.,  164  Ala.  125,  51  So. 
397. 

Attaching  Newspaper  Accounts  as 
Exhibit. — Where  the  averments  of  the 
petition  set  out  a  complete  statement 
of  plaintiff's  case,  it  is  improper  to 
attach  thereto  as  an  exhibit  a  news- 
paper account  of  the  death.  Comitez 
V.   Parkerson,   50  Fed.   170. 

Doing  of  Act  Negligently  and  With 
Criminal  Intent. — Charging  the  doing 
of  an  act  causing  death  "negligent- 
ly" and  with  "criminal  intent" 
though  objectionable,  does  not  render 
the  complaint  inconsistent  and  contra- 
dictory so  that  the  one  allegation  kills 
the  other  rendering  it  therefore  a 
felo  de  se.  O'Brien  r.  St.  Louis  T.  Co., 
212  Mo.  59,  110  S.  W.  705. 

When  General  Averment  as  to  De- 
fect Causing  Death  Suflacient. — Where 
the  precise  nature  of  the  defect  caus- 
ing death  is  peculiarly  within  defend- 
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lege   that  the   defendant's  negligence  was  such   that,   if   death  had 
not  ensued,   deceased  would  have  been  entitled  to  recover  for  the 


ant's  knowledge,  a  complaint  pointing 
out  "the  general  character  of  the  de- 
fect correctly,  as  a  defect  in  the  con- 
dition of  the  electric  lighting  appara- 
tus upon  the  pole"  mentioned,  is  suflfi- 
cient.  A  variance  between  the  act 
alleged  and  the  proof  in  such  case  is 
immaterial  as  there  is  no  surprise  and 
an  amendment  would  be  allowed.  Wil- 
ley  V.  Boston  Elec.  L.  Co.,  168  Mass. 
40,  46  N.  E.  395,  35  L.  E.  A.  723. 

Sufficient  Averment  of  Collision  Caus- 
ing Death. — A  petition  alleging  that 
deceased  received  the  injuries  from 
which  he  died  by  a  collision  of  de- 
fendant's trains,  through  the  careless- 
ness of  its  engineer  in  charge  of  one 
of  them  is  not  insufficient  in  its  state- 
ment of  facts.  Alabama,  etc.  E.  Co.  v. 
Waller,  48  Ala.  459. 

Insufficient  Averment  of  Control  of 
Train.— An  averment  "that  defendant 
'suffered  and  permitted  the  trains_  to 
be  propelled  across  the  highway  with- 
out proper  signals  and  warning'  .  .  . 
does  not  amount  to  an  averment  that 
the  defendant  itself  controlled  or  ran 
the  trains."  Seitter  f.  "West  Jersey, 
etc.  E.  Co.,  79  N.  J.  L.  277,  75  Atl. 
435. 

Insufficient  Averment  of  Criminal 
Negligence  as  to  Faulty  Platform. 
An  allegation  that  defendants  erected 
and  rented  a  building  having  a  plat- 
form or  bridge  as  its  means  of  egress 
and  ingress,  that  the  tenants  had  no 
way  of  moving  their  furniture  into  the 
building  except  over  such  platform, 
that  while  in  the  employment  and  at 
the  instance  of  the  tenants  the  hus- 
band of  the  plaintiff  was  attempting 
to  move  an  iron  safe  into  the  build- 
ing the  platform  gave  way,  and  that 
he  was  killed,  and  that  this  resulted 
from  the  improper  and  faulty  construc- 
tion of  such  platform  by  the  landlord 
(the  defendants)  is  insufficient  for  fail- 
ure to  set  out  acts  showing  death  was 
caused  by  some  act  of  defendant  or 
was  due  to  criminal  negligence.  Daly 
V.  Stoddard,   66   Ga.   145. 

Manner  of  Inflicting  Injuries. — An 
allegation  that  deceased  "was  violent- 
ly thrown  from  the  train"  sufficiently 
alleges  the  manner  of  the  infliction  of 
the  injuries.  Kansas  City,  etc.  E.  Co. 
V.  Matthews,  142  Ala.  298,  39  So.  207. 
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Variance— Form  of  Averment. — There 
is  no  fatal  variance  where  the  com- 
plaint alleges  that  deceased  "was 
violently  thrown  from  the  train  and 
so  greatly  injured"  that  he  died  and 
the  proof  showed  that  he  voluntarily 
stepped  from  the  moving  train  onto 
the  station  platform,  lost  his  footing 
and  fell,  receiving  the  alleged  injuries. 
A  better  form  of  averment  would  be 
"that  intestate,  through  the  negligence 
of  defendant's  servants,  was  by  the 
motion  of  the  train,  as  he  attempted 
to  alight,  thrown  violently  to  the 
ground,  and  thereby  so  greatly  injured, 
etc.,  that  he  died."  Kansas  City,  etc. 
E.  Co.  V.  Matthews,  142  Ala.  298,  39 
So.   207. 

Amendment  as  to  Acts. — The  specific 
acts  of  negligence  may  be  varied  or 
added  to  by  amendment  during  the 
trial  so  as  to  adapt  the  pleadings  to 
the  evidence.  Harris  v.  Central  E., 
etc.  Co.,  78  Ga.  525,  3  S.  E.  355.  The 
mode  of  committing  the  homicide  may 
be  particularly  specified  during  the 
trial  by  amendment  without  adding  a 
new  cause  of  action.  Central  E.  Co. 
V.  Kitchens,  83  Ga.  83,  9  S.  E.  827. 

Varying  Statement  of  Particulars  of 
Act  Allowable. — An  amendment  strik- 
ing out  an  allegation  that,  "the  en- 
gineer on  said  engine  was  looking  not 
at  the  track  in  front,  but  towards  the 
foreman,  who  was  on  the  opposite  side 
of  the  engine,"  and  inserting  an  al- 
legation that  "said  engineer  could 
have  seen  the  deceased  and  lumber, 
and  did  see  them  in  time  to  have 
stopped  before  reaching  them,  but 
failed  to  do  so,  and  failed  to  give  any 
signals  before  reaching  said  lumber  and 
the  deceased,"  inserts  no  new  cause 
of  action,  but  only  varied  the  state- 
ment of  the  particulars  of  which  the 
cause  of  action,  to  wit,  the  homicide 
of  plaintiff's  husband,  consisted.  Eome, 
etc.  Co.  V.  Barnett,  89  Ga.  718,  15 
S.   E.   639. 

In  Pennsylvania  an  amendment  set- 
ting up  a  different  theory  of  negligence, 
and  setting  up  new  grounds  and  other 
acts  of  negligence  entirely  different 
cannot  be  set  up.  Martin  v.  Pittsburg 
E.  Co.,  227  Pa.  18,  75  Atl.  837,  26 
•L.  E.  A.  (N.  S.)  1221. 
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injuries     caused     by     defendant's     acts,     neglect      or      default.-^ 

Time  of  Wrongful  Act.  —  The  exact  time  when  the  wrongful  act 
causincr  death  occurred  need  not  be  alleged.-* 

The  raotive  of  defendant's  wrongdoing  causing  death  need  not  be  al- 
leged where  the  death  was  due  to  defendant's  negligence.-^ 

Instrument  Causing  Death.  —  The  petition  need  not  allege  the  par- 
ticular instrument  causing  death.-° 

Allegations  as  to  Servants  Causing  Death.  —  The  negligent  or  careless 
acts  causing  death  may  be  alleged  to  have  been  done  by  the  corpora- 
tion,-^ or  by  one  of  its  servants.^^ 


23.  Md.— Philadelphia,  etc.  Co.  v. 
State,  58  Md.  372,  399.  N.  Y.— Gur- 
ney  v.  Grand  Trunk  E.  Co.,  13  N.  Y. 
Supp.  645,  37  N.  Y.  St.  557,  affirmed, 
138  N.  Y.  638,  34  N.  E.  512,  53  N.  Y. 
St.  929.  Ohio.— Lima,  etc.  Co.  v.  Deub- 
ler,   3   Ohio   Cir.   Dec.   720. 

Averring  Survival  of  Action.— It  is 
unnecessary  to  specifically  allege  that 
as  a  result  of  such  killing  a  right  of 
action  had  survived.  Davis  v.  Arkan- 
sas So.  R.  Co.,  117  La.  320,  41  So. 
587. 

24.  Upon  the  trial  proof  of  the  acts 
subsequent  to  the  alleged  time  may  be 
introduced.  Bulkley  v,  Norwith,  etc. 
R.  Co.,  81  Conn.  284,  70  Atl.  1021,  129 
Am.  St.  Rep.  212.  See  also  Interna- 
tional, etc.  Co.  V.  Glover  (Tex.  Civ. 
App.),  88  S.  W.  515,  holding  proof  need 
not  be  confined  to  date  alleged,  as  long 
as  proof  shows  the  action  is  not  barred. 

25.  Where  the  proximate  cause  of 
the  injury  was  the  negligence  of  de- 
fendant's servants  in  charge  of  the 
train  from  which  deceased  was  ejected, 
an  allegation  of  his  apparent  helpless 
condition  is  merely  an  allegation  of 
fact  serving  to  put  the  servants  on 
inquiry  and  notice  of  the  danger  of 
leaving  him  in  the  position  where  they 
placed  him.  It  is  not  necessary  to  al- 
lege the  cause  of  the  helpless  condition 
of  deceased,  nor  is  it  necessary  spe- 
cifically to  allege  the  motive  influencing 
the  servants  in  their  wrongful  act. 
Macon,  etc.  R.  Co.  v.  Moore,  125  Ga. 
810,   54   S.   E.    700. 

26.  Allegations  as  to  Instrument. 
The  particular  instrument  striking  de- 
ceased and  killing  her  need  not  be  al- 
leged. A  variance  between  the  declara- 
tion and  proof  as  to  the  instrument  is 
immaterial  and  should  be  disregarded, 
especially  where  the  instrument  proved 
is  of  the  like  nature  to   that  alleged. 


Hanley  v.  West  Virginia,   etc.   E.   Co., 
59  W.  Va.  419,  53  S.  E.  625. 

Missile  or  Object  Not  Specified. — A 
petition  alleging  that  defendant's  fire- 
man negligently  and  wantonly  threw 
at  plaintiff's  son  while  crossing  the 
tracks  causing  him  to  fall  on  the  track 
in  close  proximity  to  the  tracks,  so 
that  by  the  exercise  of  ordinary  care 
he  could  not  have  avoided  being  run 
over,  and  that  the  engine  was  nof 
stopped  by  the  engineer  and  fireman, 
but  was  ruthlessly  run  by  them  over 
plaintiff's  son,  causing  him  to  sustain 
injuries  from  which  he  died  the  fol- 
lowing day,  is  not  open  to  special  de- 
murrer because  not  alleging  the  mis- 
sile or  object  thrown  at  deceased,  or 
for  failure  to  set  out  the  facts  on 
which  plaintiff  based  the  opinion  that 
the  fireman's  so  throwing  at  her  son 
caused  him  to  fall  on  the  track.  At- 
lantic Coast  Line  R.  Co.  i;.  McDonald, 
135  Ga.  635,  70  S.  E.  249. 

27.  Alleging  Negligent  Act  by  De- 
fendant— Servants  Doing  Act. — An  al- 
legation that  the  company  did  the  neg- 
ligent or  careless  act  causing  the  death 
or  omitted  the  diligence  which  would 
have  prevented  it  is  sufficient,  and 
equivalent  to  an  allegation  ttat  the 
co-employes  of  the  decedent  were  guil- 
ty of  such  negligence.  Central  R.  Co. 
V.  Crosby,  74  Ga.  737.  See  generally 
the  title  "Negligence." 

28.  Kansas  Citv,  etc.  R.  Co.  v.  Mat- 
thews, 142   Ala.  298,  39  So.  207. 

Necessity  for  Naming  Negligent 
Servants. — If  the  wrongful  act  was 
alleged  to  be  due  to  the  negligence  of 
one  of  defendant's  servants,  it  need 
not  be  alleged  who  the  negligent  serv- 
ants were,  or  what  their  particular 
stations  or  duties  were,  or  that  they 
were  in  charge  of  the  train.  Kansas 
City,  etc.  E.  Co.  v.  Matthews,  142  Ala. 
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b.  Necessity  for  Following  Statutory  Words  in  Characterizing 
Acts.  —  While  if  the  statute  provides  for  a  recovery  only  in  cases 
of  death  resulting  from  wilful  acts,  the  complaint  must  allege  that 
defendant  caused  the  injury  wilfully  and  purposely,-"  yet  in  character- 
izing the  wrongful  acts  complained  of,  the  statutory  words  are  not 
absolutely  necessary,  but  words  of  like  import  are  sufficient.2<> 


298,  39  So.  207.  See  also  Coleman  v. 
Kentucky,  etc.  E.  Co.,  17  Ky.  1145,  33 
S.  W.  945. 

A  petition  by  a  widow  against  a 
railroad  for  the  homicide  of  her  hus- 
band, an  employe,  setting  forth  the 
time  when,  the  place  at  which,  and 
the  circumstances  under  which  the 
homicide  occurred,  and  alleging  it  was 
the  result  of  the  negligence  of  the 
ofEcers,  agents  and  servants  of  defend- 
ant, is  not  subject  to  special  demurrer 
for  failure  to  give  the  names  of  such 
officers,  agents  and  servants.  Pierce  v. 
Seaboard  Air-Line  E.  Co.,  122  Ga.  664, 
50  S.  E.  468. 

Texas — Exemplary  Damages  Against 
Corporation. — But  in  Texas  since  a  cor- 
poration is  liable  in  exemplary  dam- 
ages only  for  "wilful  acts  or  omis- 
sions, or  gross  negligence,"  a  com- 
plaint alleging  the  "servants  and  em- 
ployees of  the  defendant  were  grossly 
negligent  and  reckless  in  running  and 
operating  the  train;  in  failing  to  give 
proper  signals,  or  keep  a  proper  look- 
out, etc.,"  but  containing  "no  alle- 
gation showing  a  wilful  act,  omission, 
or  gross  negligence  of  one  represent- 
ing the  defendant  in  its  corporate  ca- 
pacity, as  a  corporate  officer,  nor  are 
there  any  averments  of  approval  or 
ratification  of  the  acts  of  the  agents 
of  defendant,  which  are 
necessary  to  support  a  claim  for  ex- 
emplary damages  against  the  principal, 
arising  out  of  the  acts  of  the  agent," 
is  fatally  defective.  Winnt  v.  Inter- 
national, etc.  E.  Co.,  74  Tex.  32,  11 
S.  W.  907,  5  L.  E.  A.  172. 

29.  U.  S.— Cleveland,  etc.  E.  Co.  v. 
Tartt,  64  Fed.  823,  12  C.  C.  A.  618, 
24  U.  S.  App.  489,  "gross  and  reck- 
less and  wanton  negligence"  not  sufiQ- 
cient.  Ind. — Cincinnati,  etc.  E.  Co.  v. 
Eaton,  53  Ind.  307,  alleging  infliction 
of  injuries  "recklessly  and  with  gross 
negligence"  insufficient.  Ky. — Lexing- 
ton V.  Lewis,  10  Bush  677. 

Wilful  Neglect.— Under  a  statute  giv- 
ing a  right  of  action  for  death  result- 
ing from  the  "wilful  neglect"  of  an- 
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other,  charging  that  death  was  due  to 
"the  gross  and  culpable  negligence" 
of  a  druggist  in  filling  a  prescription 
is  not  sufficient  (Handford's  Admx.  v. 
Payne,  11  Bush  (Ky.)  380),  but  the 
fact  that  the  term  "gross"  is  used 
with  the  term  "wilful  negligence" 
does  not  vitiate  the  petition  by  stating 
a  less  degree  of  negligence  (Hackett 
V.  Louisville,  etc.  E.  Co.,  95  Ky.  236, 
24  S.  W.  871;  Branson's  Admr.  r.  La- 
brot,  81  Ky.   638,  50  Am.  Eep.   193). 

Variance. — Though  the  petition  un- 
necessarily alleges  that  the  act  caus- 
ing death  was  wanton  or  wilful,  a  re- 
covery is  allowed  upon  proof  of  neg- 
ligence. Guianios  v.  De  Camp,  etc. 
Co.,  242  111.  278,  89  N.  E.  1003,  af- 
firming 147  111.  App.  243;  Claxton's 
Admr.  v.  Lexington,  etc.  E.  Co.,  13 
Bush   (Ky.)    636. 

30.  Young  V.  Young,  141  Ky.  76,  132 
S.  W.  155;  Lexington  v.  Lewis,  10 
Bush   (Ky.)   677. 

The  complaint  need  not  allege  in  the 
language  of  the  statute  that  "the  act, 
neglect  or  default  was  such  that  if 
death  had  not  occurred  the  party  in- 
jured would  have  had  a  right  to  main- 
tain an  action  and  recover  damages  in 
respect  thereof."  Lima,  etc.  Co.  v. 
Deubler,  3  Ohio  Cir.  Dee.  720. 

Careless,  Wanton  or  Malicious  Use 
of  Firearms. — If  a  statute  gives  cer- 
tain persons  an  action  for  death  re- 
sulting from  the  "careless,  wanton  or 
malicious  use  of  firearms,  not  in  self- 
defense,"  the  petition  need  not  fol- 
low the  language  of  the  statute  m 
characterizing  the  wrongful  act.  Alle- 
gations to  the  effect  that  the  killing 
was  unlawful  and  wrongful  and  not 
in  apparently  necessary  self-defense 
are  sufficient.  Young  V.  Young,  141 
Ky.   76,   132   S.   W.   155. 

Wanton  Negligence.— Under  a  stat- 
ute giving  an  action  for  death  result- 
ing from  "wanton  negligence"  charg- 
ing that  the  wrongful  acts  were  "neg- 
ligently, carelessly  and  wilfully  done" 
Is  insufficient.  Southern  E.  Co.  v. 
I  Bush,  122  Ala.  470,  26  So.  168;  Louis- 
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C.  Necesmy  for  Describing  Injuries  Causing  Death.  —  Since  the 
damnifying  act  is  the  death,  beyond  showing  the  causal  connection  be- 
tween the  wrong  and  the  death,  a  description  of  the  injuries  caus- 
ing death  is  unnecessary.^^ 


ville  &  isr.  "R.  Co.  t.  Anchors,  114  Ala. 
492,  22  So.  279. 

Gross  Negligence.— If  the  statute  al- 
lows a  recovery  for  death  resulting 
from  gross  negligence,  it  is  essential 
to  allege  that  death  resulted  from  gross 
negligence  (Hicks  v.  Xew  York,  etc.  K. 
Co.,  164  Mass.  424,  41  X.  E.  721,  49 
Am.  St.  Eep.  471),  but  facts  showing 
gross  negligence  should  be  alleged.  It 
is  not  sufficient  to  aver  gross  negli- 
gence (Kuehne  Preserving  Co.  v.  Al- 
len, 148  Fed.  666,  78  C.  C.  A.  418). 
An  allegation  that  the  wrongful  acts 
were  negligently  and  carelessly  and  wil- 
fully done  does  not  charge  gross  neg- 
ligence as  such  allegation  is  repugnant 
and  that  construction  most  unfavor- 
able to  its  pleader  must  be  adopted 
(Southern  E.  Co.  v.  Bush,  122  Ala.  470, 
26  So.  168). 

Wanton  Acts  Charged — Acts  Charged 
Negativing  Wanton  Acts. — A  petition 
alleging  a  negligent,  careless  and  wan- 
ton killing  is  fatally  defective  where 
the  specific  allegations  of  the  acts  dis- 
tinctly negative  any  idea  of  gross  or 
wanton  negligence.  Seaboard  Air  Line 
E.  Co.  V.  Shigg,  117  Ga.  4.54,  43  S.  E. 
706.  The  South  Carolina  statute  un- 
der which  suit  was  brought  required 
the  killing  must  be  due  to  wanton 
negligence. 

31.  Kansas  City,  etc.  E.  Co.  v.  Mat- 
thews, 142  Ala.  298,  39  So.  207,  211; 
St.  Louis,  etc.  E.  Co.  f.  Sizemore,  53 
Tex.  Civ.  App.  491,  116  S.  W.  403; 
Dallas  Consol.,  etc.  Co.  v.  Lytle,  48 
Tex.  Civ.  App.  107,  106  S.  W.  900. 

The  usual  form  of  averment  in  this 
class  of  cases  is  that  "the  intestate 
was  thereby  so  injured  that  he  died," 
and  the  fact  that  death  did  not  ensue 
immediately  upon  the  injury  being  in- 
flicted can  have  no  bearing  to  require 
a  further  description  of  the  injuries. 
Kansas  City,  etc.  E.  Co.  v.  Matthews, 
142   Ala.   298,   39   So.   207,   211. 

Sufficient  Averment  of  Injuries  Caus- 
ing Death. — Allegations  that  "de- 
ceased" then  and  there  received  cer- 
tain bruises,  wounds,  and  contusions, 
and  certain  internal  injuries,  whereby 
he  became   immediately  so  sick,  lame, 


and  disordered  as  to  be  unable  to  help 
himself,  and  was  so  greatly  injured 
that  it  then  and  there  became  neces- 
sary for  him  to  be  carried  to  his 
home,  and  ...  as  the  immediate 
result  of  the  said  injuries,  continued 
to  be  so  sick  and  ill  that  within  a 
short  time  thereafter,  to  wit,  in  one 
week,  he  died,"  sufficiently  avers  the 
injuries  as  against  objection  for  the 
first  time  at  the  trial.  Storrs  v.  Grand 
Eapids,  110  Mich.  483,  68  N.  W.  258. 

Specifying  Particular  Injury  Causing 
Death. — Averment  that  "such  injuries 
so  inflicted  consisted  chiefly  of  severe 
bruises  on  her  left  knee,  causing  in- 
flammation of  the  joint;  both  hands 
bruised  and  lacerated  and  torn;  her 
left  lung  was  seriously  injured,  caus- 
ing traumatic  pneumonia;  left  foot  aikd 
ankle  seriously  sprained,  mashed  and 
bruised;  displacement  and  serious  in- 
jury to  her  womb;  a  severe  blow  on 
her  head,  producing  concussion  of  the 
brain;  and  a  severe  blow  on  the  right 
side  of  the  head  and  neck,  which  pro- 
duced an  aneurism  of  the  right  carotid 
artery;  her  face,  head,  and  forehead 
were  bruised  and  lacerated;  severe 
nervous  shock  and  serious  injuries  to 
all  parts  of  her  body,  both  external 
and  internal — which  injuries  so  in- 
flicted as  aforesaid  caused  the  death 
of  the  said  A.  L.  as  aforesaid"  is 
sufficiently  specific  as  to  the  injuries 
causing  death.  It  is  not  open  to  the 
objection  of  being  too  general  or  that 
it  fails  to  specify  which  of  said  in- 
juries caused  death,  nor  that  it  fails 
to  specify  how,  when  or  wherein  such 
injuries  caused  her  death.  Dallas 
Consol.  El.  Co.  V.  Lytle,  48  Tex.  Civ. 
App.  107,  106  S.  W.  900,  writ  of  error 
refused. 

Describing  Injuries  in  Statutory  No- 
tice.—WTiere  the  notice  of  the  nature 
of  the  injury  must  be  given,  the  "na- 
ture" of  the  injury  is  sufficiently  spe- 
cified "if  it  gives  a  general  descrip- 
tion which  will  reasonably  apprise  the 
defendants  of  its  general  character." 
Budd  V.  Meriden  Elec.  E.  Co.,  69  Conn. 
272,  285,  37  Atl.  683. 

General  allegations  as  to  internal  in- 
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9     Averments  as  to  Time,  Place  and  Cause  of  Death.  —  The  pc- 

tition  must  show  that  death  proximately  resulted  from  the  unlawful 
act,  neglect  or  default  of  defendant." 

Inmiediate  Death. —Under  statutes  giving  a  right  of  action  only 
where  deceased  died  immediately,  the  petition  should  contain  a  spe- 
cific averment  of  such  immediate  death.^'^ 

The  place  of  death  in  an  action  for  wrongful  death  under  the  domes- 
tic statute  need  not  be  alleged  to  have  been  in  the  state.^* 

10.  Averments  as  to  Suffering  by  Deceased. —  An  allegation  Of 
suffering  on  the  part  of  deceased  is  unnecessary  and  improper  where 
death  is  alleged  to  have  been  instantaneous,  since  suffering  of  de- 
ceased is  not  an  element  of  damages.^^ 

11.  Alleging  Loss  or  Damage.  —  a.  Necessity  for  Alleging  P66U' 
niar'y  Loss.  — Under  statutes  restricting  the  recovery  of  the  bene- 
ficiaries to  the  pecuniary  injury  suffered,  and  in  those  jurisdictions 
where  such  construction  has  been  placed  upon  the  statute,  the  corn- 


juries  though  not  showing  the  ''char- 
acter, kind  and  extent"  of  the  _  in- 
ternal injuries  stated,  are  "sufficient 
to  apprise  the  defendant  as  to  the 
cause  from  which  death  resulted."  St. 
Louis,  etc.  E.  Co.  v.  Sizemore,  53  Tex. 
Civ.   App.   491,   116   S.   W.   403,   407. 

32.  Schmalfeld  v.  Peoria,  etc.  E.  Co., 
156  111.  App.  1.     See  supra,  VIII,  A,  8. 

Sufficient  Averment  of  Death  From 
Injuries. — An  averment  that  "intestate 
was  so  greatly  injured,  bruised,  hurt, 
and  shocked  by  the  injury  he  sustained 
from  being  violently  thrown  from  the 
train  that  he  never  recovered  from  such 
injury,  but  soon  thereafter  died  on  ac- 
count of  it,"  sufficiently  avers  that 
he  died  from  the  injuries  sustained. 
Kansas  City,  etc.  E.  Co.  v.  Matthews, 
142  Ala.  298,  39  So.  207,  211. 

Misnomer  of  the  deceased  is  a  fatal 
defect  (Cleveland,  etc.  E.  Co.  v.  Pierce, 
34  Ind.  App.  188,  72  N.  E.  604)  and 
may  be  raised  by  general  demurrer 
(Coney  Island  Co.  v.  Mitsch,  3  Ohio 
N.  P.   (N.  S.)    81). 

33.  Me.— Carrigan  v.  Stillwell,  97 
Me.  247,  .54  Atl  389,  61  L.  E.  A.  163; 
Conley  v.  Portland  G.  Co.,  96  Me.  281, 
62  Atl.  6.56  (averments  that  he  "died 
within  twenty  minutes"  and  it  not 
appearing  whether  he  became  uncon- 
scious from  his  injuries  or  endured 
conscious  suffering  while  he  survived 
are  insufficient;  Sawyer  v.  Perry,  88 
Me.  42,  33  Atl.  660.  Mass.— Herlihy 
V.  Little,  200  Mass.  284,  86  N.  E.  294, 
Eev.  Laws,   1902,   ch.   106,   §73.     Miss. 
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Beckman     v.     Georgia     I*aC.     H.     Co. 
(Miss.),  12  So.  956. 

Instantaneous  Death  as  Defeating 
Action. — Where  the  statute  gives  a 
right  of  action  to  the  personal  repre- 
sentative, "in  the  same  manner  de- 
ceased might  have  sued  had  death  not 
ensued,"  a  petition  alleging  that  death 
was  instantaneous  is  fatally  defective, 
as  no  cause  of  action  accrued  to  the 
deceased.  Belding  v.  Black  Hills,  etc. 
Co.,  3   S.  D.  369,  53  N.  W.  750. 

An  averment  of  immediate  death  ifi 
the  exact  terms  of  the  statute  is  un- 
necessary, if  it  necessarily  appears 
that  the  death  of  deceased  was  im- 
mediate. An  allegation  that  deceased 
by  reason  of  the  failure  of  defendant 
to  provide  and  maintain  suitable  fire 
escapes  upon  his  building  "was  then 
and  there  burned  to  death  and  con- 
sumed by  said  fire,  and  then  and 
thereby  lost  her  life"  is  sufficient. 
■Carrigan  V.  Stillwell,  97  Me.  247,  54 
Atl.    389,   61    L.   E.   A.    163. 

Surplusage. — An  averment  of  in- 
stantaneous death  does  not  affect  the 
complaint  where  deceased  may  recover, 
whether  the  death  was  instantaneous 
or  not.  Eoach  v.  Imperial  Min.  Co.,  7 
Fed.    698. 

34.  Lawton  V.  Maratta,  2  Cin.  Eep. 
(Ohio)  82  (it  is  sufficient  if  the  evi- 
dence shows  this  fact);  Hobbs  v.  Mem- 
phis, etc.  Co.,  12  Heisk.  (Tenn.)  526. 

35.  Davis  V.  Arkansas,  etc.  E.  Co., 
117  La.  320,  41  So.  587.  See  also 
O'Donnell  v.  North  Attleborough 
(Mass.),  98  N.  E.  1084,  1086. 
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plaint  must  aver  facts  showing  actual  pecuniary  loss  resulting  from 
the  death  to  the  beneficiaries  named  in  the  statute.^®     But  in  those 


36.  U.  S.— Western  Union  T.  Co.  v. 
McGill,  57  Fed.  699,  6  C  C.  A.  521, 
21  L.  E.  A.  818;  Eoach  v.  Imperial 
Min.  Co.,  7  Fed.  698.  Ala. — Louisville 
R.  Co.  V.  Orr,  8  So.  363.  D.  C— Dis- 
trict of  Columbia  v.  Wilcox,  4  App. 
Cas.  90.  Mich. — Eouse  v.  Detroit  £1. 
R.  Co.,  128  Mich.  149,  87  N.  W.  6S; 
Charlebois  v.  Gogebic,  etc.  Co.,  91 
Mich.  59,  51  X.  W.  812  (general  al- 
legation sufficient) ;  Hurst  V.  Detroit 
City  E.  Co.,  84  Mich.  539,  48  N.  W. 
44.  Neb. — Greenwood  v.  King,  82  Neb. 
17,  116  N.  W.  1128;  Tucker  v.  Draper, 
62  Ne^.  66,  86  X.  W.  917,  54  L.  E.  A. 
321;  Orgall  v.  Chicago  Burlington,  etc. 
E.  Co.,  46  Xeb.  4,  64  X.  W.  450;  Kear- 
ney El.  Co.  V.  Laughlin,  45  Xeb.  390, 
395,  63  N.  W.  941  (alleging  beneficiaries 
were  wholly  dependent  upon  deceased 
for  support  and  maintenance  suffi- 
cient). Tex. — San  Antonio,  etc.  Co.  v. 
Long,  87  Tex.  148,  27  S.  W.  113, 
47  Am.  St.  Eep.  87,  24  L.  E.  A. 
637;  Winnt  v.  International,  etc. 
E.  Co.,  74  Tex.  32,  11  S.  W.  907, 
5  L.  E.  A.  172  (injuries  to  adult 
son).  Wis.  —  Leussen  v.  Oshkosh 
El.  L.,  etc.  Co.,  109  Wis.  94,  85  X.  W. 
124;  Eegan  v.  Chicago,  etc.  E.  Co.,  51 
Wis.  599,  8  X.  W.  292  (facts  showing 
present  or  prospective  pecuniary  loss 
should  be   averred)^ 

Words  Damage  and  Loss  Unneces- 
sary.— "It  is  not  absolutely  necessary 
.  .  .  that  the  petition  should  con- 
tain the  words,  'damage,  injury,  or 
loss.'  It  is  sufficient,  in  that  respect, 
if  it  appears  from  the  petition  that 
by  reason  of  the  death  of  intestate  a 
pecuniary  loss  has  resulted  to  the  wife 
and  next  of  kin."  Kearney  El.  Co.  v. 
Laughlin,  45  Xeb.  390,  395,  63  N.  W. 
941. 

Reasonable  Ground  for  Expectancy 
of  Financial  Aid. — A  complaint  al- 
leging "plaintiff  would  show  to  the 
court  that  he  is  a  poor  man,  and  has 
a  large  family  of  children,  and  that 
his  said  son  was  a  bright,  active,  in- 
dustrious, and  energetic  boy,  and  a 
faithful  and  dutiful  son,  and  that  he 
was  deeply  interested  in  plaintiff's  wel- 
fare and  in  the  welfare  of  the  fam- 
ily, and  that  bad  he  not  died  he  would 
have  continued  for  many  years  to  con- 
tribute out  of  his  earnings  to  the  sup- 


port of  plaintiff  and  his  mother;  that 
his  said  son  at  the  time  of  his  injury 
and  death  was  earning  a  salary  of  $35 
per  month,  all  of  which  he  was  con- 
tributing, and  would  have  continued 
to  contribute,  to  their  support,  at  least 
for  the  rest  of  his  minority,  and  that 
his  salary  and  earning  capacity  would 
have  increased  as  he  got  older,  and 
that  plaintiff  and  his  wife  had  a  rea- 
sonable expectation  of  receiving  con- 
tributions from  his  said  son  for  many 
years  after  he  reached  his  majority," 
is  not  subject  to  an  exceptions  that  al- 
legations of  the  poverty  of  the  plaint- 
iff and  the  size  of  his  family  are  im- 
material and  improper,  nor  that  they 
fail  to  show  reasonable  ground  for  the 
expectancy  of  financial  aid  from  de- 
ceased on  the  part  of  plaintiff.  St. 
Louis,  etc.  E.  Co.  v.  Langston  (Tex. 
Civ.  App.),  125  S.  W.  334,  writ  of 
error  refused. 

Suf&cient  Averments  of  Pecuniary 
Loss. — An  allegation  that  the  deceased 
child  was  capable  of  earning  $3  per 
week  and  that  plaintiff,  the  parents, 
suffered  damage  to  the  amount  of  $10,- 
000  is  sufficient  (Kansas  City  v.  Siese, 
71  Kan.  283,  80  Pac.  626);  but  though 
damage  is  not  specifically  alleged,  when 
plaintiff  alleges  that  the  defendant 
owed  her  $10,000  for  the  reasons  there- 
after stated,  and  prays  judgment 
against  defendant  for  that  amount,  he 
substantially  and  practically  alleges 
that  he  suffered  damage  to  that  amount 
(Davis  f.  Arkansas,  etc.  Co.,  117  La. 
320,  41  So.  587). 

Alleging  Loss  of  Services  and  Earn- 
ings.— A  petition  alleging  that  plaint- 
iffs have  lost  deceased's  "services  and 
earnings"  and  alleging  his  death,  his 
character,  his  relation  to  the  plaintiffs, 
and  their  ages,  concluding  "with  the 
averment  that  'by  reason  of  the  prem- 
ises' plaintiffs  have  been  damaged  in 
the  sum  of  $40,000"  is  sufficient  for 
the  recovery  of  all  damages  legally 
recoverable,  and  includes  "such  as  the 
law  allows  for  the  loss  of  the  as- 
sistance, care,  and  nurture  of  husband 
and  father."  Houston,  etc.  E.  Co.  v. 
Davenport,  102  Tex.  369,  117  S.  W. 
790. 

Relation  of  Father  and  Son.— In  an 
action  by  the  father  for  the  death  of 
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jurisdictions  where  pecuniary  damages  to  the  beneficiaries  are  neces- 
sarily implied  and  nominal  damages  may  be  recovered,  it  is  not  nec- 
essary to  allege  actual  pecuniary  damage  to  the  beneficiaries,^^  espe- 
cially where  the  beneficiaries  are  close  relations  to  the  deceased,  as 
widow  and  children,  as  damage  to  them  will  be  presumed.  In  such 
case  it  will  be  sufficient  to  allege  the  survival  of  such  persons.^®    But 


his  seventeen-year-old  son,  allegations 
that  the  deceased  was  in  good  health, 
unmarried  and  capable  of  earning  con- 
siderable money,  implied  damage.  Lues- 
sen  V.  Oshkosh,  etc.  Co.,  109  Wis.  94, 
85  N.  W:  124. 

Alleging  Receipt  of  Previous  Pecun- 
iary Benefits. — It  is  not  necessary  for 
plaintiffs  to  allege  that  they  had  there- 
tofore received  pecuniary  benefits  from 
deceased,  since  they  could  recover  if 
they  had  been  likely  to  receive  bene- 
fits from  his  existence.  Louisville,  etc. 
Co.  f.  Summers,  125  Fed.  719,  60  C. 
C.    A.    487. 

Alleging  Child.  Lived  at  Home. — A 
complaint  in  an  action  for  the  death 
of  a  child  need  not  allege  the  child 
lived  at  home,  but  is  suflScient  if  it 
alleges  that  the  child  was  capable  of 
earning  a  specified  sum  per  week  and 
alleges  damage  to  a  certain  amount. 
Kansas  City  v.  Siese,  71  Kan.  283,  80 
Pac.    626. 

37.  U.  S. — Thompson  v.  Chicago, 
etc.  Co.,  104  Fed.  845;  Serensen  v. 
Northern  Pac.  R.  Co.,  45  Fed.  407 
(Montana  statute) ;  Barron  v.  Illinois 
Cent.  R.  Co.,  1  Biss.  412,  2  Fed.  Cas. 
No.  1,052  (Illinois  statute).  111. 
Rhoads  v.  Chicago,  etc.  R.  Co.,  227 
111.  328,  81  N.  E.  371.  Ind.— Cleveland, 
etc.  R.  Co.  r.  Starks,  174  Ind.  345,  92 
N.  E.  54;  Pennsylvania  Co.  v.  Coyer, 
163  Ind.  631,  72*  N.  E.  875;  Chicago, 
etc.  R.  Co.  V.  Thomas,  155  Ind.  634, 
58  N.  E.  1040;  Korrady  t\  Lake  Shore, 
etc.  R.  Co.,  131  Ind.  261,  29  N.  E. 
1069.  Kan. — Atchison,  etc.  R.  Co.  v. 
Weber,  33  Kan.  543,  6  Pac.  877,  52 
Am.  Rep.  543;  Erb  v.  Morasch,  8  Kan. 
App.  61,  54  Pac.  323.  Minn.— .Johnson 
V.  St.  Paul,  etc.  R.  Co.,  31  Minn.  283, 
17  N.  W.  622;  Barnum  v.  Chicago,  etc. 
R.  Co.,  30  Minn.  461,  16  N.  W.  364. 
N.  y.— Keller  v.  New  York  Cent.  R. 
Co.,  24  How.  Pr.  172;  Yertore  v.  Wis- 
wall,  16  How.  Pr.  8;  Kenney  v.  New 
York  Cent.  R.  Co.,  49  Hun  535,  2 
N.  Y.  Supp.  512.  N.  D.— Haug  v.  Great 
Northern  R.  Co..  8  N.  T).  23,  77  N.  W. 
97,  73   Am.   St.   Rep.   727,  42  L.  R.   A. 
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(364.  Ohio. — Lyon's  Admr.  f.  Cleve- 
land, etc.  R.  Co.,  7  Ohio  St.  336,  70 
Am.  Dee.  75;  Jackson  Knife,  etc.  Co. 
v.  Hathaway,  7  Ohio  C.  C.  (N.  S.)  242. 
Wash. — Atrops  v.  Costello,  8  Wash. 
149,  35  Pac.  620.  Eng.— Chapman  v. 
Rothwell,  El.  Bl.  &  El.  168,  96  E.  C.  L. 
168,  4  .Jur.   N.   ST.   1180. 

In  New  York  actual  damages  need 
not  be  alleged,  as,  the  right  being 
statutory,  the  law  implies  nominal  dam- 
ages. Pizzi  V.  Reid,  72  App.  Div.  162, 
76  N.  Y.  Supp.  306;  Kenney  v.  New 
York  Cent.  R.  Co.,  49  Hun  535,  2  N.  Y. 
Supp.  512,  18  N.  Y.  St.  441,  distinguish- 
ing Parkhurst  v.  Wolf,  15  Jones  &  S. 
320. 

38.  U.  S. — Peden  r.  American  Bridge 
Co.,  120  Fed.  523,  Illinois  case.  Aver- 
ment of  damage  to  plaintiff  as  adminis- 
trator sufficient.  Ind. — Cleveland,  etc. 
R.  Co.  V.  Starks,  174  Ind.  345,  92  N.  E. 
542,  reversing  89  N.  E.  602;  Korrady 
V.  Lake  Shore,  etc.  R.  Co.,  131  Ind. 
261,  29  N.  E.  1069.  See  also  Penn- 
sylvania Co.  V.  Coyer,  163  Ind.  631, 
72  N.  E.  875;  Chicago,  etc.  R.  Co  v. 
Thomas,  155  Ind.  634,  5'8  N.  E.  1040; 
Salem,  etc.  Co.  v.  Hobbs,  11  Ind.  App. 
27,  38  N.  E.  538.  Minn.— Johnson  v. 
St.  Paul,  etc.  R.  Co.,  31  Minn.  283,  17 
N.  W.  622;  Barnum  v.  Chicago,  etc. 
R.  Co.,  30  Minn.  461,  16  N.  W.  364. 
Neb. — Omaha,  etc.  Co.  i'.  Crow,  54  Neb. 
747,  74  N.  W.  1066,  69  Am.  St.  Rep. 
741;  Friend  v.  Burleigh,  53  Neb.  674, 
74  N.  W.  50.  Vt.— Westcott  v.  Cen- 
tral Vt.  R.  Co.,  61  Vt.  438,  17  Atl. 
745,  alleging  existence  of  widow  and 
next  of  kin  alleges  damage. 

Actual  Damage  to  Parents  and  Sis- 
ters Need  Not  Be  Alleged. — A  petition 
alleging  the  existence  of  father  and 
mother,  a  brother  and  sister,  but  not 
averring  damage  to,  them  is  suflScient 
as  damage  to  the  next  of  kin  will 
be  presumed.  Jackson,  etc.  Co.  v.  Hath- 
away, 7  Ohio  C.  C.  (N.  S.)  242. 

Relation  of  Mother  and  Son.— A  pe- 
cuniary loss  is  presumed  from  rela- 
tion of  mother  and  son  and  need  not 
be   alleged.     Nordhaus  v.   Vandalia  R. 
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in  the  case  of  collaterals  or  others  not  legally  dependent  upon  the 
deceased  for  support,  at  least  where  they  are  not  heirs  at  law,  facts 
must  be  pleaded  showing  an  actual  pecuniary  interest  in  deceased's 
life,  in  other  words,  special  damages  must  be  alleged  in  order  to  re- 
cover substantial  damages.^® 

b.  Manner  of  Pleading  Damages.  —  (I.)  In  General.  —  Though  it 
is  necessary  to  allege  damages  on  the  part  of  the  beneficiaries,  the 
various  elements  of  damages  suffered  need  not  be  specially  pleaded,  a 
general  allegation  of  damage  to  the  beneficiaries  named  in  the  stat- 
ute being  usually  held  sufficient,'*"  unless  special  damages  are  also 


Co.,  147  111.  App.  274,  affirmed,  242  111. 
166,  89  N.  E.  974. 

Averring  Father's  Control  Over 
Child. — In  an  action  by  the  father  of 
an  infant  who  had  been  living  with 
the  grandfather,  the  petition  is  not  de- 
murrable for  failure  to  allege  that  the 
father  had  the  care,  control  and  cus- 
tody of  the  child.  Elwood,  etc.  R.  Co. 
v.  Ross,  26  Ind.  App.  2.58,  58  N.  E. 
535. 

Texas — Adult  Children. — While  in 
the  case  of  a  minor  child,  damage  will 
be  presumed  from  its  wrongful  death 
to  its  parents,  where  the  deceased 
child  is  above  the  age  of  twenty-one, 
damage  is  not  presumed,  and  it  must 
appear  by  appropriate  averments  that 
the  deceased  child  supported  or  con- 
tributed to  the  support  of  the  parent, 
or  that  there  was  some  expectation 
of  benefit  of  a  pecuniary  character  to 
be  derived  by  the  plaintiff  from  the 
services  of  his  son.  Winnt  v.  Inter- 
national, etc.  R.  Co.,  74  Tex.  32,  11 
S.  W.  907. 

39.  U.  S. — Thompson  v.  Chicago,  etc. 
Co.,  104  Fed.  845,  Nebraska  statute. 
Cal. — Burke  v.  Areata,  etc.  Co.,  125 
Cal.  364,  57  Pac.  1065.  111.— United 
Breweries  Co.  r.  O'Donnell,  221  Ilh 
334,  77  N.  E.  547;  Chicago,  etc.  R.  Co. 
V.  Beaver,  199  111.  34,  65  N.  E.  144; 
North  Chicago,  etc.  Co.  v.  Brodie,  156 
111.  317,  40  N.  E.  942;  Holton  v.  Daly, 
106  111,  131;  St.  Luke's  Hospital  v. 
Foster,  86  111.  App.  282,  affirmed,  191 
111.  9.4,  60  N.  E.  803.  Neb.— Chicago, 
etc.  R.  Co.  f.  Young,  58  Neb.  678,  79 
N.  W.  556;  Chicago,  etc.  R.  Co.  v. 
Bond,  58  Neb.  385,  78  N.  W.  710;  Chi- 
cago, etc.  R.  Co.  f.  Van  Buskirk,  58 
Neb.  252,  78  N.  W.  514.  Tex.— Winnt 
V.  International,  etc.  R.  Co.,  74  Tex. 
32,  11  S.  W.  907,  5  L.  R.  A.  172,  death 
of  adult  son — an  allegation  that  plaint- 


iff is  the  sole  surviving  parent  is  not 
sufficient. 

Loss  of  Legal  Services  as  Pecuniary 
Loss. — Next  of  kin  (brothers  and  sis- 
ters) making  "no  proof  entitling  them 
to  recover,  except  heirship,  and  except 
the  proof  as  to  gratuitous  legal  services 
by  deceased,"  and  this  proof  of  legal 
services  being  vague,  indefinite  and  un- 
certain, fail  to  show  pecuniary  loss  and 
entitles  them  to  nominal  damages  only. 
Rhoads  v.  Chicago,  etc.  R.  Co.,  227 
111.  328,  81  N.  E.  371. 

A  petition  alleging  a  contract  by 
deceased  to  support  the  "next  of  kin" 
is  not  demurrable  for  failure  to  allege 
that  deceased's  estate  was  not  sufficient 
for  that  purpose.  Union  Pac.  R.  Co. 
V.  Roeser,  69  Neb.  62,  95  N.  W.  68. 

Loss  of  Support.  —  Where  it  is 
pleaded  that  the  "next  of  kin"  sus- 
tains such  a  relationship  to  the  de- 
ceased that  the  law  imposes  upon  him 
a  duty  to  support  them,  and  that  prac- 
tical ability  existed  to  enable  him  to 
perform  the  duty,  a  pecuniary  interest 
is  pleaded.  The  allegations  of  good 
health,  that  he  was  engaged  in  busi- 
ness and  that  he  left  a  widow  and 
children  are  sufficient.  Friend  v.  Bur- 
leigh, 53  Neb.  674,  74  N.  W.  50. 

40.  U.  S. — Peden  v.  American  Bridge 
Co.,  120  Fed.  523;  Barron  v.  Illinois 
Cent.  R.  Co.,  1  Biss.  412,  2  Fed.  Cas. 
No.  1,052.  Cal.— Peters  v.  Southern 
Pac.  Co.,  160  Cal.  48,  116  Pac.  400 
(need  not  allege  loss  of  future  wages); 
Bond  v.  United  R.  Co.,  159  Cal.  270, 
113  Pac.  366  (loss  of  society,  com- 
fort, protection  or  services  need  not 
be  specially  alleged).  Colo. — Orman 
V.  Mannix.  17  Colo.  564,  30  Pac.  1037, 
31  Am.  St.  Rep.  340,  17  L.  R.  A. 
602.  Del. — Wilcox  v.  Wilmington  City 
R.  Co.,  2  Penne.  157,  44  Atl.  686  (need 
not   allege   wife   received   money  inde- 
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pendent  o£  her  husband).  D.  0. — Dis- 
trict of  Columbia  v.  Wilcox,  4  App. 
Cas.  90.  Fla. — Seaboard  Air-Line  K. 
Co.  V.  Moseley,  60  Fla.  186,  53  So.  718. 
111.— Chicago  r.  Schlotten,  75  111.  468; 
Chicago,  etc.  E.  Co.  v.  Swett,  45  111. 
197,  92  Am.  Dec.  206.  Ind.— Cleve- 
land, etc.  E.  Co.  V.  Henry,  170  Ind. 
94,  83  N.  E.  710;  Louisville,  etc.  E. 
Co.  V.  Buck,  116  Ind.  566,  19  N.  E. 
453,  9  Am.  St.  Eep.  883,  2  L.  E.  A. 
520  (widow  and  child  surviving) ;  Cleve- 
land, etc.  Co.  V.  Starks  (Ind.  App.), 
89  N.  E.  602.  Kan.— Atchison,  etc.  E. 
Co.  V.  Weber,  33  Kan.  543,  6  Pac.  877, 
52  Am.  Eep.  543;  Erb  v.  Morasch,  8 
Kan.  App.  61,  54  Pac.  323.  Minn. 
Johnson  v.  St.  Paul,  etc.  E.  Co.,  31 
Minn.  283,  17  N.  W.  622;  Barnum  v. 
Chicago,  etc.  E.  Co.,  30  Minn,  461, 
16  N.  W.  364.  Mo.— Nagel  v.  Missouri 
Pac.  E.  Co.,  75  Mo.  653,  42  Am.  Eep. 
418.  N.  Y.— Ihl  V.  Forty  Second  St. 
E.  Co.,  47  N.  Y.  317,  7  Am.  Eep.  450. 
N.  D. — Hang  t;.' Great  Northern  E.  Co., 
8  N.  D.  23,  77  N.  W.  97,  73  Am.  St. 
Eep.  727,  42  L.  E.  A.  664.  Ohio. 
Lyon's  Admr.  v.  Cleveland,  etc.  Co., 
7  Ohio  St.  336,  70  Am.  Dec.  75.  Tex. 
International,  etc.  Co.  v.  Knight,  91 
Tex.  660,  45  S.  W.  556,  reversing  45 
S.  W.  167,  may  prove  value  of  son's 
services,  though  value  not  alleged.  Va. 
Norfolk,  etc.  Co.  v.  Stevens,  97  Va. 
631,  34  S.  E.  525,  46  L.  E.  A.  367 
(special  damages  recoverable  due  to 
physical  condition  of  beneficiary  recov- 
erable thereunder.  Eng. — Chapman  v. 
Eothwell,  El.  Bl.  &  El.  168,  96  E,  C.  L. 
168. 

Where  the  statute  specifies  the  ele- 
ments of  damages,  the  petition  need 
not  set  them  forth.  Seaboard,  etc.  E. 
Co.  V.  Moseley,  60  Fla.  186,  53  So. 
718. 

All  Facts  Affecting  Damage  Need 
Not  Be  Alleged. — Every  fact  which 
tends  to  affect  the  amount  of  damages 
to  which  plaintiff  is  entitled  need  not 
be  alleged.  It  is  not  necessary  to  set 
forth  the  residence  of  the  beneficiary, 
the  extent  of  his  dependence  or  his 
age.  An  allegation  that  intestate  left 
widow,  next  of  kin,  etc.,  as  required 
by  the  statute,  and  that  they  were 
living  at  the  commencement  of  the'suit 
is  sufficient.  Westcott  v.  Central  Ver- 
mont E.   Co.,   61  Vt.  438,  17   Atl.   745. 

Sufficient  Averment  of  Pecuniary 
Loss. — While  the  petition  must  show  a 
pecuniary    injury    to    the    widow    and 
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next  of  kin,  an  allegation  that  "by 
reason  of  the  death  of  the  said  Harry 
Draper,  the  plaintiff  has  been  damaged 
by  reason  of  the  loss  of  the  service 
and  society  and  fellowship  of  the  said 
Harry  Draper  in  the  sum  of  $5000" 
is  good  as  against  a  general  demurrer 
Tucker  v.  Draper,  62  Neb.  166,  86 
N.  W.  917,  54  L.  E.  A.  321. 

Damage  to  Administrator  Averred. 
Where  the  administrator  sues  for  the 
benefit  of  certain  named  beneficiaries, 
an  allegation  that  plaintiff,  "as  ad- 
ministrator of  the  estate  of  W,  'hath 
sustained  damage,'  etc."  is  not  objec- 
tionable as  it  follows  approved  forms 
(1  Estee  PI.  §1841)  and  must  be  con- 
strued as  having  precisely  the  same 
meaning  as  if  the  words  "hath  sus- 
tained damage"  had  been  left  out,  and 
in  lieu  thereof  the  words,  "brings  this 
action  to  recover  from  defendant  $40,- 
000  damages  for  the  death  of  the  de- 
ceased." Peers  v.  Nevada,  etc.  Co., 
119   Fed.   400,  404. 

Averring  Damage  to  Administrator. 
A  complaint  alleging  the  appointment 
of  plaintiff  as  administrator  and  the 
names  of  the  children  of  intestate,  will 
be  considered  as  brought  by  plaintiff 
as  administrator,  though  he  alleges  "he 
is  damaged."  Clove  V.  Mclntire,  120 
Ind.  262,  22  N.  E.  128. 

Damage  to  Beneficiaries  Averred — ^Ac- 
tion for  Estate. — But  where  the  re- 
covery was  ^for  the  benefit  of  th«  es- 
tate, an  allegation  of  damage  to  the 
widow  and  children  of  deceased  and 
not  to  the  estate,  is  insufficient.  Beld- 
ing  V.  Black  Hills,  etc.  Co.,  3  S.  D. 
369,  53  N.  W.  750. 

Damage  to  Estate  Instead  of  Bene- 
ficiaries Charged.— Where  the  complaint 
sufficiently  states  a  cause  of  action  un- 
der the  statute,  the  addition  of  the 
statement  that  by  reason  of  decedent's 
death  "his  estate  was  damaged"  in 
a  certain  sum  does  not  make  it  an 
action  for  recovery  of  damages  for  the 
benefit  of  the  estate.  Lounsbury  v. 
Davis,    124   Wis.    432,    102    N.    W.    941. 

Alleging  Recovery  for  Benefit  of 
Persons  Not  Named  in  Statute. — An  al- 
legation that  defendant  became  liable 
to  plaintiff  as  administrator  of  F,  "for 
the  benefit  of  his  parents,"  where  the 
statute  did  not  provide  to  whom  the 
recovery  should  go,  is  not  a  fatal  de- 
parture from  the  statute  as  the  allega- 
tion "for  the  benefit  of  his  parents" 


DEATH  BY  WRONGFUL  ACT 


429 


claimed  by  complainant  as  part  of  his  recovery." 

Punitive  Damages.  —  The  rules  of  pleading  and  evidence  in  respect 
of  a  demand  for  exemplary  damages,  where  allowed,  that  apply  in 
case  the  injured  person  survives  and  sues,  likewise  apply  in  an  ac- 
tion for  wrongful  death  under  the  statute.  Exemplary  damages 
need  not  be  demanded  in  the  complaint  by  name;  it  is  sufficient  to 
make  out  a  case  hy  the  pleadings  and  proof  upon  the  trial  which, 
under  the  law,  will  entitle  plaintiff  to  exemplary  damages.'- 

(11.)  Alleging  Loss  of  Services.  —  A  declaration  by  a  parent  to  re- 
cover for  the  death  of  a  minor  child  should  also  allege  a  pecuniary 
loss  to  plaintiff  of  the  child's  services  where  the  only  right  of  action 
given  a  parent  for  the  killing  of  a  minor  child  is  for  the  loss  of 
services  of  such  child.*^ 


is  mere   surplusage.     Free  v.  Southern 
E.   Co.,   78   S.   C.  57,  58   S.  E.   952. 

41.  Loss  of  Business. — In  the  ab- 
sence of  any  special  averment,  no  re- 
covery could  be  had  for  any  injury 
to  the  business  of  deceased,  and  the 
recovery  could  only  be  for  the  gen- 
eral value  of  the  life  of  the  individual, 
growing  out  of  the  situation  of  those 
who  were  dependent  on  him.  Mc- 
Clardy  v.  Chandler,  3  Ohio  Dec.  (Ee- 
print)   1. 

Wife's  Services  of  Peculiar  Value. 
If  "the  services  of  the  wife  for  which 
recovery  is  sought  were  valuable  to 
the  husband  in  some  peculiar  way,  or 
the  services  were  of  a  character  pe- 
culiar to  the  husband,  and  not  such 
as  is  usually  performed  by  a  wife,  they 
should  be  averred  and  proven."  Gulf, 
etc.  R.  Co.  V.  Younger  (Tex.  Civ.  App.), 
40  S.  W.  423. 

Funeral  expenses  as  an  element  of 
damages  are  not  recoverable  when  al- 
lowed by  statute,  when  not  alleged. 
Cal.— Gay  v.  Winter,  34  Cal.  153.  Del. 
Baldwin  v.  People's  R.  Co.,  7  Del.  81, 
76  Atl.  1088,  affirming,  72  Atl.  979. 
Minn. — Sykora  v.  Case  Threshing,  etc. 
Co.,  59  Minn.  130,  60  N.  W.  1008, 
amount  must  be  alleged. 

See  also  James  f.  Central  of  Ga.  R. 
Co.  (Ga.),  75  S.  E.  431,  holding  a  de- 
murrer to  the  petition  would  be  sus- 
tained unless  complainant  amended  his 
petition  setting  out  in  detail  the  ex- 
penses incurred. 

Medical  expenses  need  not  be  al- 
leged to  be  reasonable  in  order  to  re- 
cover for  same.  International,  etc.  Co. 
V.  Boykin,  32  Tex.  Civ.  App.  72,  74 
S.  W.  93.  See  also  Roeder  v.  Ormsby, 
22  How.  Pr.   (N.  Y.)   270. 


42.  Kuehne,  etc.  Co.  v.  Allen,  148 
Fed.  666,  78  C.  C.  A.  418;  Peers  v. 
Nevada  Power,  etc.  Co.,  119  Fed.  400, 
403.  But  see  Gilfillan  v.  McCrillies,  84 
Mo.  App.  576,  and  Campbell  f.  Hous- 
ton, etc.  R.  Co.,  2  Tex.  Unrep.  Cas. 
473,  holding  that  punitive  damages 
must  be  specially  pleaded  in  order  to 
recover  same. 

The  true  practice  when  both  actual 
and  exemplary  damages  are  Bought  for 
death  by  wrongful  act  is  that  they 
should  be  claimed  by  proper  allega- 
tions, in  the  nature  of  two  distinct 
counts  on  different  causes  of  action, 
with  averments  respectively  appropri- 
ate to  each  remedy,  these  being  essen- 
tially different  in  the  facts  necessary 
to  be  alleged  and  proven.  Galveston, 
etc.  E.  Co.  V.  Le  Gierse,  51  Tex.  189. 

43.  Ga. — Perry  v.  Georgia  R.  &  B. 
Co.,  85  Ga.  193,  11  S.  E.  605,  aver- 
ment that  plaintiff  sues  for  financial 
value  of  the  life  of  her  said  son  is 
not  sufficient.  Ind. — Pennsylvania  Co. 
V.  Lilly,  73  Ind.  252.  Mich.— Hurst  v. 
Detroit,  etc.  R.  Co.,  84  Mich.  539,  4S 
X.  W.  44.  Mo.— Hennesey  v.  Bavarian 
Brg.  Co.,  63  Mo.  App.  Ill,  allegation 
that  plaintiff  was  sole  surviving  par- 
ent  of   deceased  child  is  insufficient. 

Contra.  Morgan  v.  Southern  Pae.  Co., 
95  Cal.  510.  30  Pac.  603,  29  Am.  St. 
Rep.  143.  17  L.  R.   A.   71. 

Sufficient  Allegation  of  Loss  of  Serv- 
ices.— In  Lues?en  v.  Oshkosh  El.  L. 
Co.,  109  Wis.  94,  85  X.  W.  124,  it 
was  held  that  allegations  that  deceased 
was  seventeen  years  old,  intelligent,  in 
good  health  and  capable  of  earning 
considerable  money,  and  that_  he  left 
a  father  surviving,  were  sufficient. 

Loss   of  Services  by  Adopting  Par- 
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(III.)  Alleging  Dependence  Upon  Deceased.  —  The  petition  m  an  ac- 
tion for  wrongful  death  need  not  allege  the  dependence  of  the  bene- 
ficiaries upon  deceased  for  support,^'*  unless  a  statute  specifically  makes 
dependence  a  prerequisite  to  a  recovery  for  wrongful  death/^ 


ent. — Where  the  mother  can  sne  only 
in  case  of  the  death,  desertion  or  im- 
prisonment of  the  father,  the  foster 
mother  must  allege  the  ownership  of 
the  child's  services,  his  adoption,  and 
emancipation  from  his  natural  parents. 
Citizens,  etc.  R.  Co.  v.  Willoeby,  15 
Ind.  App.  312,  43  N.  E.  1058. 

Cannot  Be  Cured  by  Amendment.— If 
it  fails  to  so  allege  it  is  not  main- 
tainable and  is  not  amendable,  as  no 
cause  of  action  is  set  out.  So  held 
where  the  declaration  merely  alleged 
that  the  minor  child  of  plaintiff  had 
been  killed  by  the  carelessness  and 
negligence  of  the  agents  of  a  railroad 
company  whereby  the  plaintiff  was 
damaged.  Bell  v.  Central  E.,  73  Ga. 
520. 

Loss  of  Future  Services  Not  Alleged. 
A  petition  alleging  that  plaintiff  had 
suffered  great  mental  pain  and  anguish 
from  the  child's  death,  that  he  had 
been  deprived  of  the  happiness  and 
comfort  of  his  child's  society,  and  had 
thereby  suft'ered  great  damage  sets 
forth  an  action  for  damages  accruing 
for  loss  of  services  up  to  commence- 
ment of  action,  but  not  for  loss  of 
future  services.  Pennsylvania  Co.  v. 
Lilly,  73  Ind.  252. 

That  the  father  would  have  been  en- 
titled to  the  services  of  a  deceased 
minor  child  had  she  lived,  need  not  be 
alleged  in  an  action  by  the  father  for 
the  death  of  his  infant  child  as  the 
law  would  imply  that.  Elwood  Elec, 
etc.  Co.  V.  Eoss,  26  Ind.  App.  258,  58 
N.  E.  535. 

Amendment  as  to  Value  of  Services. 
A  declaration  in  an  action  brought  by 
the  father  to  recover  "for  the  serv- 
ices" during  minority  of  a  minor  child 
negligently  killed  by  defendant,  al- 
leging that  "as  she  advanced  in  years 
her  services  w^ould  have  become  of 
great  value  to  him,"  though  not  dis- 
tinctly averring  that  at  the  time  of 
the  killing  the  child  was  capable  of 
rendering  services  of  any  value,  is 
amendable  by  alleging  that  the  child 
was  old  enough  to  render,  and  did  ren- 
der, certain  specified  services,  and  that 
the    same    were,    at    the    time    of    her 
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death,  of  a  stated  value  per  month. 
Sugarman  v.  Atlantic  Cons.  R.  Co.,  94 
Ga.   604,   21    S.  E.   581. 

The  legitimacy  of  the  deceased  child 
need  not  be  alleged  as  this  is  a  mat- 
ter of  defense.  Louisiana,  etc.  R.  Co. 
V.  Thomas,  87  Miss.  600,  40  So.  257. 

44.  Brennan  v.  Gibson  Consol.,  etc. 
Co.,  44  Fed.  795;  Pittsburg,  etc,  E.  Co. 
V.  Brown  (Ind.),  97  N.  E.  145. 

45.  Augusta,  etc.  R.  Co.  v.  Glover, 
92  Ga.  132,  18  S.  E.  406;  Allen  r.  At- 
lanta, etc.  E.  Co.,  54  Ga.  503;  Bell  v. 
Wooten,  53  Ga.  684. 

A  general  allegation  of  dependence 
upon  deceased  is  sufficient  without  al- 
leging in  what  way  plaintiff  was  de- 
pendent upon  deceased,  or  that  he  had 
ever  worked  or  earned  money.  At- 
lantic, etc.  R.  Co.  V.  McDonald,  135 
Ga.  635,  10  S.  E.  249;  Augusta  E. 
Co.  V.  Glover,  92  Ga.  132,  142,  18 
S.   E.   406. 

Necessity  for  Alleging  Means  of 
Livelihood. — Allegations  that  plaintiff 
was  dependent  on  decedent  for  sup- 
port, and  that  he  contributed  to  her 
support  and  alleging  in  a  separate  par- 
agraph that  he  contributed  to  plaintiff 's 
support  from  25  to  50  cents  a  day 
from  his  earnings,  were  not  defective 
because  not  alleging  how,  or  by  what 
business  or  work  decedent  earned  the 
money  with  which  he  so  contributed 
to  plaintiff's  support.  Atlantic  Coast 
Line  R.  Co.  v.  McDonald,  135  Ga.  635, 
70  S.  E.  249. 

Amendment. — Where  it  is  essential 
to  recovery  by  the  mother  for  the 
death  of  her  son  that  she  be  depend- 
ent on  the  son  for  support,  a  failure 
to  so  allege  may  be  cured  by  amend- 
ment. Ellison  f.  Georgia  R.  Co.,  87  Ga. 
691,  13  S.  E.  809. 

Dependence  of  Family  Instead  of 
Plaintiffs  Alleged. — Where  it  is  neces- 
sary to  sustain  a  suit  by  the  father 
that  he  be  dependent  or  received  sup- 
port from  the  minor  child  who  was 
killed,  an  allegation  that  petitioner 
had  been  and  is  unable  to  earn  a  sup- 
port for  his  family  without  the  as- 
sistance of  his  deceased  child  may  be 
amended   by   striking    out     the     worda 
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12.  Actions  for  Penalties.  —  Under  a  statute- providing  for  a  stat- 
utory penalty  of  a  specified  amount,  a  complaint  failing  to  sue  for 
the  full  amount  of  the  penalty  is  fatally  defective.**' 

13.  Joinder  of  Causes.  —  a.  In  General.  —  Unless  authorized  by 
statute*^  an  action  for  damages  on  account  of  death  cannot  be  joined 
with  an  action  for  the  conscious  suffering  of  deceased  from  the  in- 
juries.** In  many  jurisdictions,  however,  such  joinder  is  held  proper 
though  there  is  no  statute  authorizing  it.*^ 


"his  family"  and  inserting  the  word 
"himself."  Central  of  Georgia  K.  Co. 
V.  Henson,  121  Ga.  462,  49  S.  E.  278. 
Under  the  Code  of  Washington  the 
"dependence"  of  the  parents  of  de- 
ceased upon  him  for  support  is  a  con- 
dition precedent  to  the  action.  Kan- 
ton  V.  Kelly  (Wash.),  118  Pac.  890; 
Bortle  V.  Northern  Pac.  E.  Co.,  60 
Wash.  552,  111  Pac,   788. 

46.  Casey  v.  St.  Louis,  etc.  Transit 
Co.,  205  Mo.  721,  103  S.  W.  1146, 
reversing  116  Mo.  App.  235,  91  S.  W. 
419  on  another  point  (statute  pro- 
vided for  a  penalty  of  $5000  for  death 
resulting  from  the  negligence  of  a 
servant  operating  any  locomotive,  train 
of  cars,  steamboat,  its  machinery, 
stage,  coach  or  other  public  convey- 
ance) ;  Gormley  v.  St.  Louis  T.  Co., 
126  Mo.  App.  405,  103  S.  W.  1147; 
Casey  v.  St.  Louis,  etc.  Co.,  116  Mo. 
App.  235,  91  S.  W.  419.  But  see  coiitra 
Marsh  r.  Kansas  City,  etc.  K,  Co.,  104 
Mo.  App.  577,  78  S.  W.  284,  disapproved 
on  this  point  in  Casey  v.  St.  Louis, 
etc.  Co.,  supra. 

Surplusage.  —  Where  the  petition 
shows  it  was  framed  under  a  statute 
providing  for  a  statutory  penalty  of 
$5000  for  wrongful  death,  the  "fact 
that  plaintiff  in  her  prayer  alleges  hei 
damages  of  $5000  resulted  from  loss 
of  the  care,  maintenance  and  support 
of  her  husband"  does  not  render  the 
petition  bad  after  verdict,  as  these 
words  may  be  rejected  as  surplusage. 
McKenzie  v.  United  E.  Co.,  216  Mo.  1, 
115  S.  W.  13,  17. 

Amendment.— Failure  to  demand  the 
full  statutory  penalty,  where  the  plaint- 
iffs relied  on  a  decision  of  one  of  the 
appellate  courts  sanctioning  it,  may  be 
cured  by  amendment.  Casey  v.  St. 
Louis,  etc.  E.  Co.,  205  Mo.  721,  103 
S.  W.  1146. 

47.  Howard  v.  Fall  Eiver  Iron  W. 
Co.,  203  Mass.  273,  89  N.  E.  615  (such 
statute  is  retroactive);  Dulligan  v.  Bar- 


ber Asphalt  Co.,  201  Mass.  227,  87  N.  E. 
567  (error  to  require  an  election  in 
such  case). 

48.  111.— Thomas  v.  Star,  etc.  Co., 
104  111.  App.  110;  Merrihew  v.  Chicago, 
etc.  E.  Co.,  92  111.  App.  346.  la.— Frink 
&  Co,  V.  Taylor,  4  G.  Gr.  196,  actions 
accrued  to  wife  in  different  capacities. 
Ky. — Hendricks  r.  American  Exp.  Co., 
138  Ky.  704,  128  S.  W.  1089,  32  L.  E. 
A.  (N.  S.)  867;  Lewis  v.  Taylor,  etc, 
Co.,  112  Ky.  845,  66  S.  W.  1044;  Eail- 
way  Co.  f.  McElwain,  98  Ky.  700,  34 
S.  W.  236,  56  Am.  St.  Eep.  385,  34 
L.  E.  A.  788.  Mass. — Brennan  v. 
Standard  Oil  Co.,  187  Mass.  376,  73 
N.  E.  472;  Daley  v.  Boston,  etc.  E. 
Co.,  147  Mass.  101,  16  N.  E.  690.  Miss. 
McVey  f.  Illinois,  etc.  E.  Co.,  73  Miss. 
487,  19  So.  209. 

Curing  Misjoinder. — And  where  the 
statutory  action  for  death  by  wrong- 
ful act  has  been  improperly  stated  and 
joined  with  an  action  for  the  conscious 
suffering  of  deceased,  the  complaint 
may  be  amended  so  as  to  state  the  stat- 
utory cause  of  action  for  death  prop- 
erly, and  he  may  strike  out  the  count 
for  conscious  suffering  of  deceased. 
Dalev  f.  Boston,  etc.  E.  Co.,  147  Mass. 
101,  'l6  N.  E.  690. 

Action  Is  Sui  Generis. — It  may  be 
properly  designated  an  action  on  the 
case,  without  regard  to  the  nature  of 
the  wrongful  act  or  omission  causing 
death.  The  personal  representative 
may  join  causes  of  action  which  de- 
cedent would  have  had  to  declare  on 
in  trespass,  with  one  which  he  would 
have  to  declare  on  in  case,  had  he 
survived.  Buekalew  V.  Tennessee,  etc. 
Co.,  112  Ala.  146,  156,  20  So,  606, 

49,  Tenn,— Davidson,  etc.  Co,  v. 
Severson,  109  Tenn.  572,  72  S.  W.  967. 
Tex. — St.  Louis,  etc.  E.  Co.  v.  Hengst, 
36  Tex.  Civ.  App.  217,  81  S.  W.  832. 
Vt. — McDuffee's  Admr.  v.  Boston,  etc. 
E.  Co.,  81  Vt.  52,  69  Atl.  124,  130  Am. 
St.  Eep.  1019;  Preston  v.  St.  Johns- 
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Nor  can  a  parent  join  with  an  action  for  the  wrongful  death  of  his 
child,  an  action  for  the  funeral  expenses  of  deceased,^<>  or  an  ac- 
tion for  personal  injuries  to  himself  resulting  from  the  same  negli- 
gent act/^ 

But  a  cause  of  action  for  the  benefit  of  the  widow  and  next  of 
kin  may  be  joined  with  one  for  the  benefit  of  his  estate,  where  two 
causes  of  action  for  death  are  given  by  statute.^^ 

Causes  of  action  arising  under  different  sections  of  the  damage 
act  may  be  united,  but  they  must  be  separately  stated.^^ 

A  complaint  alleging  in  one  count  several  distinct  acts  or  omis- 
sions together  causing  the  death  sets  forth  but  one  cause  of  action.^-* 


bury,  etc.  Co.,  64  Vt.  280,  25  Atl.  486; 
Eanney  v.  St.  Johnsbury,  etc.  Co.,  64 
Vt.  277,  24  Atl.  1053.  Wis.— Johnson 
V.  Eau  Claire,  135  N.  W.  481;  Nemeeek 
V.  Filer,  etc.  Co.,  126  Wis.  225,  105 
N.  W.  225  (administrator  sued  as  such 
in  both  cases). 

Michigan. — In  Carbary  v.  Detroit 
United  E.  Co.,  157  Mich.  683,  122  N.  W. 
367,  it  was  held  proper  for  the  adminis- 
trator to  join  counts  under  the  survival 
act  with  one  under  the  death  act,  as 
the  existence  of  the  one  was  entirely 
inconsistent  with  the  existence  of  the 
other  and  it  was  necessary  to  meet 
the  exigency  of  varying  testimony.  But 
see  Contra,  Hurst  v.  Detroit  City  E. 
Co.,  84  Mich.  539,  48  N.  W.  44. 

Vermont. — The  principal  objection  at 
common  law  to  such  joinder  was  the 
general  verdict  and  the  inability  to 
apportion  the  recovery,  but  the  statute 
allowing  the  apportionment  of  dam- 
ages by  the  jury  under  each  count  sep- 
arately has  obviated  this  objection. 
Eanney  v.  St.  Johnsbury,  etc.  Co.,  64 
Vt.  277,  24  Atl.  1053. 

50.  Johnson  v.  Seattle  El.  Co.,  39 
Wash.   211,  81  Pac.  705. 

la  Texas,  however,  it  was  held  that 
an  action  for  the  death  of  the  wife 
could  be  joined  with  one  for  the  ex- 
penses incident  to  the  treatment  of  the 
injuries  before  death.  Gulf,  etc.  E.  Co. 
V.'  Farmer,  102  Tex.  235,  115  S.  W. 
260. 

51.  Cincinnati,  etc.  E.  Co.  v.  Ches- 
ter, 57  Ind.  297. 

Physician  Abandoning  Woman  in 
Childbirth.  — An  action  against  a  phy- 
sician for  injuries  resulting  to  the 
mother  by  his  abandonment  of  her  dur- 
ing confinement,  cannot  be  joined  with 
one  for  the  death  of  the  child  by  rea- 
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son  of  the  abandonment.  Lathrope  v. 
Flood,  135  Cal.  458,  67  Pac.  683,  57 
L.  E.  A.  215. 

52.  Tillar  v.  Eeynolds,  96  Ark.  358, 
131  S.  W.  969.  See  also  Callison  v. 
Brake,  129  Fed.  196,  63  C.  C.  A.  354, 
affirming  122  Fed.  722  (Florida  stat- 
ute). 

53.  Casey  v.  St.  Louis,  etc.  Transit 
Co.,  205  Mo.  721,  103  S.  W.  1146, 
reversing  116  Mo.  App.  235,  91  S.  W. 
419    on    another   point. 

54.  "It  frequently  happens  that  the 
general  charge  of  negligence  is  predi- 
cated on  several  different  acts,  either 
of  commission  or  omission,  and  it  has 
never  been  supposed  that  each  distinct 
act,  so  relied  upon,  constitutes  an  in- 
dependent cause  of  action,  and  should 
be  pleaded  in  separate  counts.  On 
the  contrary,  it  is  the  common  and  cor- 
rect practice  to  set  forth  in  the  same 
count  all  of  the  concurrent  acts, 
whether  of  commission  or  omission, 
which  are  relied  upon  to  establish  the 
charge  of  negligence."  Smith  v.  Mis- 
souri Pac.  E.  Co.,  56  Fed.  458,  5  C. 
C.  A.  557,  reversing  50  Fed.  760. 

See  generally  the  title  "Negligence." 
Wilful  Act  and  Negligent  Acts  as 
Distinct  Causes  of  Action. — ' '  The  trans- 
action or  occurrence  resulting  in  death 
may  consist  of  a  number  of  co-oper- 
ating acts  and  omissions,  some  of  which 
may  be  wilful  or  intentional,  and  others 
merely  failures  to  observe  the  neces- 
sary care;"  and  a  complaint  alleging 
the  entire  transaction  or  occurrence 
causing  death  does  not  state  more  than 
one  cause  of  action  though  the  facts 
set  forth  belong  to  the  two  previous 
classes.  Schweinfurth  v.  Cleveland, 
etc.  Eailway  Co.,  60  Ohio  St.  215,  231, 
54  N.  E.  89. 
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Under  the  Iowa  code  a  cause  of  action  for  death  arising  under  the 
Federal  Employer's  Liability  Act  may  be  joined  ^vith  one  under  the 
state  statute/^ 

Suing  for  Simultaneous  Death  of  Both  Parents.— Complainant  may  join 
in  the  one  suit  actions  for  the  death  of  both  parents  simultaneously 
killed  in  the  same  accident,  but  the  causes  of  action  should  be  stated 
in  separate  counts.^^ 

Death  Action  and  Action  To  Set  Aside  Fraudulent  Judgment.  —  Under  the 
Texas  practice  an  action  for  wrongful  death  may  be  joined  with  one 
to  set  aside  a  fraudulent  judgment  in  an  action  for  the  wrongful 
death  to  which  complainant  was  made  a  party  without  his  knowledge 
or  consent.^^ 

b.  Separating  Counts.  —  "Where  plaintiff  declares  on  two  distinct 
statutes  giving  a  cause  of  action  for  wrongful  death,  the  causes  of 
action  are  distinct  and  the  petition  should  state  them  in  separate 
counts.^^  Likewise  a  party  cannot  combine  in  one  count  a  claim  under 
the  death  act,  and  a  claim  under  the  survival  act,  though  such  joinder 
is  allowed  by  statute.^^ 

Several  Counts.  —  While  complainant  may  set  forth  his  cause  of  ac- 
tion for  death  in  several  counts,  it  is  better  practice  to  set  it  out  but 
in  one  count.'''*^ 

14.  Bill  of  Particulars.  —  The  rule  that  the  granting  or  refusing 
of  a  bill  of  particulars  rests  in  the  sound  discretion  of  the  trial  court, 
whose  conclusion  will  not  be  disturbed  except  for  abuse  of  discretion, 


55.  Bankson  v.  Illinois  Cent.  R.  Co., 
196  Fed.  171. 

56.  In  Aley  v.  Missouri  Pac.  R.  Co., 
211  Mo.  460,  111  S.  W.  102,  it  was 
assumed  that  minor  children  could  sue 
for  the  simultaneous  death  of  both 
parents  in  one  suit,  but  that  it  would 
be  better  to  state  them  in  separate 
counts.  Judgment  for  $5000,  the  max- 
imum amount  of  recovery,  for  the 
death  of  each  person,  was  held  not 
reversible  error,  where  no  objection  was 
made  to  joinder  of  two  causes  in  one 
count. 

57.  De  Garcia  v.  San  Antonio,  etc. 
R.  Co.  (Tex.  Civ.  App.),  77  S.  W. 
275. 

58.  Bankson  v.  Illinois  Cent.  R.  Co., 
196  Fed.  171  (motion  to  separate 
granted);  Peters  v.  St.  Louis,  etc.  R. 
Co.,  150  Mo.  App.  721,  131  S.  W.  917 
(one  statute  giving  cause  of  action  for 
death  by  negligence  of  co-employe  and 
general  statute  giving  action  for  death 
by  wrongful  act). 

There  is  but  one  cause  of  action  in 
such  case,  and  the  court  may  properly 
instruct  the  jury  that  "if  they  find 
for  plaintiff  on  one  of  these  counts  they 


must  find  for  defendant  on  the  other," 
as  it  would  not  be  proper  to  find  for 
plaintiff  on  both  counts  and  assess  dam- 
ages accordingly;  but  though  the  jury 
found  for  defendant  on  the  second 
count,  and  complainant  did  not  appeal 
therefrom,  on  reversal  the  plaintiff  is 
not  precluded  from  trying  the  case  on 
both  counts.  Peters  f.  St.  Louis,  etc. 
R.  Co.,  supra. 

Waiver  of  Misjoinder  in  One  Count. 
Where  the  petition  improperly  unites 
in  one  count  a  cause  of  action  for 
wrongful  death  of  a  co-employe  with 
one  under  the  general  statute  giving 
an  action  for  wrongful  death,  the  ob- 
jection is  waived  by  a  plea  to  the 
merits.  A  motion  to  elect  after  com- 
mencement of  the  trial  was  then  too 
late.  Jordan  v.  St.  Louis  Transit  Co., 
202  Mo.  418,  101  S.  W.  11. 

59.  Verlinde  V.  Michigan  Cent.  R. 
Co.,  165  Mich.  371,  130  X.  W.  317; 
Uss  V.  Crane  Co.,  138  App.  Div.  256, 
123  X.  Y.  Supp.  94. 

60.  Dickens  v.  Xew  York  Cent.  R. 
Co.,  13  How.  Pr.  (X.  Y.)  228.  See  also 
Hammer  v.  Chicago,  etc.  R.  Co.,  61 
Iowa  56,  15  N.  W.  597. 
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is  peculiarly  applicable  where  the  suit  is  by  the  heirs  or  personal 
representative  of  a  deceased  person.«^  But  in  some  jurisdictions  a  bill 
of  particulars  is  required  by  statute  to  be  served  with  the  summons 
and  complaint  in  action  for  death  by  wrongful  act.^^ 

15.  Amendments.*'"  —  a.  Amending  Action  for  Injiiries  Into  Ac- 
Hon  for  Death.  —  A  common  law  right  of  action  for  damages  for  per- 
sonal injuries  cannot  be  amended  into  a  statutory  action  for  death,''^ 


61.  Donahue  t\  Meares,  65  Hun 
620,  19  N.  Y.  Supp.  585;  Neal  v.  Phoe- 
nix Lumb.  'Co.,  64  Wash.  523,  117  Pac. 
267.  See  generally  the  title  "Bills  of 
Particulars,"    VoL   4,   p.   372. 

Particulars  of  Construction  of  Ma- 
chinery Not  Required.— In  an  action 
for  the  death  of  a  -millwright  in  the 
wheel  pit,  where  it  was  alleged  the 
construction  of  the  pen  stock  was  neg- 
ligent, unscientific,  and  improper  in  its 
original  design  and  its  construction,  in 
that  it  was  not  built  so  as  to  resist 
the  force  of  the  waters  from  without 
when  the  river  was  high,  and  the  pen- 
stock empty,  it  was  not  an  abuse  of 
discretion  to  refuse  to  require  plaintiff 
to  furnish  a  bill  of  particulars  show- 
ing in  what  respect  the  penstock  was 
negligently  or  improperly  or  unscien- 
tifically constructed.  Neal  v.  Phoenix 
Lumb.  Co.,  64  Wash.  523,  117  Pac. 
267. 

New  York. — Examination  of  Defend- 
ant To  Make  Complaint  More  Certain. 
Where  the  complaint  contains  general 
and  indefinite  charges  as  to  the  acts 
causing  death,  it  is  no  answer  to  a 
motion  for  a  bill  of  particulars  that 
the  plaintiff  cannot  be  specific,  because 
she  has  no  information  to  enable  her 
to  be  specific.  But  if  the  defendant 
desires  the  complaint  be  made  more 
specific  it  should  consent  to  an  exami- 
nation for  the  purpose  of  eliciting  the 
information.  Otherwise  a  bill  of  par- 
ticulars will  be  refused.  Eosney  v. 
Erie  E.  Co.,  124  Fed.  90. 

62.  In  some  jurisdictions  the  stat- 
ute requires  plaintiff  to  give  defend- 
ant or  his  attorney  with  his  declaration 
full  particulars  of  the  persons  for 
whom  and  in  whose  behalf  the  action 
is  brought,  and  the  nature  of  the 
claim  in  respect  of  which  damages  are 
sought,  but  the  failure  to  give  this 
does  not  affect  the  right  of  action 
which  existed  before  the  declaration 
was  filed,  and  if  defendant  failed  to 
request  it,  he  waives  it.     Philadelphia, 
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etc.  E.  Co.  T.  State,  58  Md.  372.  See 
also  "Murphy  v.  Logan,  10  Ir.  C.  L. 
87,  where  defendant  pleaded  the  fail- 
ure to  give  the  bill  of  particulars  in 
bar,  but  on  demurrer  to  the  plea  in 
bar  the  court  said  it  was  a  requirement 
which  could  be  waived  by  failure  to 
request  it  and  sustained  the  demurrer. 
The  failure  to  serve  the'  particulars 
with  the  complaint  is  not  ground  for 
setting  aside  the  writ  itself,  but  _  ia 
ground  for  setting  aside  the  service 
thereof.  McCabe  v.  Guinness,  9  Irish 
Eep.  C.  L.  510. 

63.  Whether  the  want  of  particular 
averments  is  amendable  is  treated  un- 
der the  particular  averment.  See  also 
the  title  "Amendments  and  Jeofails." 

64.  Groom  r.  Bangs,  153  Cal.  456, 
96  Pac.  503  (objection  cannot  be  made 
by  demurrer,  but  must  be  made  by  mo- 
tion to  strike  amended  complaint  from 
file);  Anderson  v.  Wetter,  103  Me.  257, 
69  Atl.  105,  15  L.  E.  A.  (N.  S.)  1003. 
See  McCray  r.  Moweaqua  Coal,  etc. 
Co.,  149  111.  App.  565;  Fournier  v.  De- 
troit United  E.  Co.,  157  Mich.  589,  122 
N.  W.  299;  Walker  v.  Lansing,  etc.  E. 
Co.,  144  Mich.  685,  108  N.  W.  90. 

But  in  Texas  plaintiff  may  abandon 
the  action  for  injuries  and  amend  and 
set  up  a  new  cause  of  action  for  the 
death,  subject  to  the  payment  of  costs. 
But  the  question  as  to  whether  defend- 
ant should  have  been  required  to  an- 
swer without  further  service  became 
immaterial  in  view  of  the  disposition 
of  the  case  on  appeal.  International, 
etc.  E.  Co.  V.  Boykin,  32  Tex.  Civ. 
App.  72,  74  S.  W.  93.  And  in  Texas, 
etc.  E.  Co.  V.  Gross  (Tex.  Civ.  App.), 
128  S.  W.  1173,  the  petition  alleging 
the  right  to  recover  by  survival,  the 
damages  suffered  by  deceased,  was  held 
amendable  so  as  to  include  damages 
sustained  by  plaintiffs  from  the 
death. 

See  infra,  cases  cited  to  amending 
action  from  one  in  individual  capacity 
into  one  by  administrator 
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especially  after  the  statute  of  limitations  has  expired,  as  the  amend- 
ment is  a  new  and  different  cause  of  action.*'^ 

b.  As  to  Parties.  —  Adding  Necessary  Parties.  —  Where  all  persons 
entitled  to  a  recovery  are  not  made  parties  plaintiff,  they  may  be 
made  parties  by  amendment,'^"  even  after  limitations  has  expired,'^^ 
or  after  verdict,**^  or  on  the  second  trial  of  the  cause  after  a  reversal!"'' 
Likewise,  where  the  wife  sues  as  next  of  kin,  the  complaint  may  be 
amended  by  inserting  deceased's  mother's  name,  the  evidence  showing 
that  complainant  was  not  deceased's  wife."° 

Changing  Capacity  in  Which  Suing.  —  Where  an  action  for  death  by 
wrongful  act  was  commenced  by  decedent's  administrator,  instead  of 
by  the  beneficiary  personally  as  provided  by  the  statute,  an  amend- 
ment substituting  the  beneficiary's  name  for  that  of  the  administrator 
wherever  it  appeared  in  the  complaint  does  not  set  up  a  new  cause 
of  action  and  is  allowable,  as  the  court  looks  rather  to  the  real  than 
to  nominal  partiesJ^     Such  amendment  is  permissible  even  after  the 


Massachusetts.  —  In  0  'Donnell  v. 
North  Attleborough  (Mass.),  98  N.  E. 
1084,  it  is  said  obiter  but  not  decided 
that  an  action  framed  under  the  death 
act  might  be  amended  so  as  to  bring 
the  action  within  a  statute  allowing 
recovery  for  injuries  received  through 
defects  in  streets. 

Where  the  petition  states  both  a  com- 
mon law  action  for  injuries  to  de- 
ceased, and  a  statutory  action  for 
death  though  improperly,  the  court 
may  allow  an  amendment  perfecting 
the  action  for  death,  and  since  the  ac- 
tions may  not  be  properly  joined,  strike 
out  the  count  as  to  the  common  law 
action.  Dalev  ;:.  Boston,  etc.  E.  Co., 
147  Mass.  101,  16  N.  E.  690. 

65.  TJ.  S.— Union  Pac.  E.  Co.  v. 
Wyler,  158  U.  S.  285,  15  Sup.  Ct.  877, 
39  L.  ed.  983;  Boston,  etc.  E.  Co.  V. 
Hurd,  108  Fed.  116,  47  C.  C.  A.  615, 
56  L.  E.  A.  193.  111.— Bradlev  V.  Chi- 
cago-Virden  Coal  Co.,  231  Ilh  622,  83 
N.  E.  424.  Kan.— Kansas  City  v.  Hart, 
60  Kan.  684,  57  Pac,  938, 

66.  Ill,— Hougland  r.  Averv  Coal, 
etc.  Co.,  152  111.  App.  573.  In'd. — Chi- 
cago, etc,  E.  Co.  V.  La  Porte,  33  Ind. 
App.  691,  71  N.  E.  166.  Mo.— Cytron 
V.  St.  Louis  Tran.  Co.,  205  Mo.  692, 
104  S.  W.  109;  Buel  v.  St.  Louis  T, 
Co.,  45  Mo.  562.  Pa. — Holmes  r.  Penn- 
sylvania E.  Co.,  220  Pa.  189.  69  Atl. 
597,  123  Am.  St.  Eep.  685;  Waltz  v. 
Pennsylvania  E.  Co.,  216  Pa.  165,  65 
Atl.  401.  Tex.— International,  etc.  E. 
Co.  r.  Howell  (Tex.  Civ.  App.),  105 
S.    W,    560,    mother     made     party    by 


amendment,  though  amendment  did  not 
allege  she  was  living, 

67,  III. — Hougland  V.  Avery  Coal, 
etc.  Co.,  246  111.  609,  93  N.  E.  40, 
affirming  152  111.  App.  573.  Mo. — Cytron 
V.  St.  Louis  Tran.  Co.,  205  Mo  692, 
104  S.  W.  109.  Pa.— Sontum  v.  Ma- 
honing, etc.  'Co.,  226  Pa.  230,  75  Atl. 
189;  Holmes  v.  Pennsylvania  E.  Co, 
220  Pa.  189,  69  Atl.  597. 

Texas.— In  Paris,  etc.  E.  Co.  r.  Eob- 

inson  (Tex.  Civ.  App.),  127  S.  W.  294, 
it  was  held  that  an  amendment  adding 
the  mother's  name  in  addition  to  that 
of  the  wife  and  children  suing,  was  not 
permissible  after  the  period  of  limi- 
tations. See  also  East  Line,  etc.  E. 
Co.  r.  Culberson,  72  Tex.  375,  10  S  W. 
703,    3    L.    E.   A,   567. 

68,  Bracken  r.  Pennsvlvania  E.  Co., 
222   Pa.   410,    71    Atl.   926. 

69,  Bracken  ;;.  Pennsylvania  E.  Co., 
222   Pa.   410,   71   Atl.   926. 

70,  St.  Louis,  etc.  E.  Co,  v.  Block, 
79  Ark.   179.  95  S.  W.  155, 

71,  U,  S, — Van  Doren  r.  Pennsyl- 
vania E.  Co.,  93  Fed.  260,  268,  35  'C. 
C.  A.  282;  St.  Louis,  etc.  E.  Co.  v. 
Herr,  193  Fed.  950  (administrator  sole 
heir — point  raised  after  verdict);  Le- 
man  r.  Baltimore,  etc.  E.  Co.,  128  Fed, 
191  (action  under  Pennsylvania  stat- 
ute). Ga.  — Atlanta,  etc.  E.  Co.  v. 
Smith,  1  Ga.  App.  162.  58  S.  E.  106, 
even  after  limitation  period.  111. — Litch- 
field Coal  Co.  V.  Taylor,  81  111.  590; 
MeCray  v.  Moweaqua  Coal,  etc.  Co., 
149  111.  App.  565.  Mass. — ITpson  v. 
Boston,  etc.  R.  Co.,  98  X.  E.  32;  Her- 
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expiration  of  the  period  of  limitations  prescribed  by  the  statute."  Like- 
wise  where  the  beneficiaries  sue  personally  instead  of  as  administrator 
or  personal  representative  as  required  by  the  statute,  an  amendment 
making  the  administrator  plaintiff  is  allowable  in  some  jurisdictions/^ 
but  it  is  held  in  some  jurisdictions  to  add  a  different  and  new  cause  of 
action  by  amendment  and  is  not  permissible/*  especially  after  the 
statute  of  limitations  has  expired."'^ 
B.    The  Answee/'^  —  Though  a  release  by   a   former   administra- 


lihy  V.  Little,  200  Mass.  284,  86  N.  E. 
294;  Silva  v.  New  England  B.  Co.,  185 
Mass.  151,  69  N.  E.  1054.  N.  Y. 
Johnson  v.  Phoenix  Bridge  Co.,  197 
N.  Y.  316,  90  N.  E.  953,  reversing  133 
App.   Div.   807,  118  N.  Y.  Supp.   88. 

But  the  contrary  is  held  in  New  Jer- 
sey (Rankin  v.  Central  R.  of  New  Jer- 
sey, 77  N.  J.  L.  175,  71  Atl.  55;  Lower 
V.  Segal,  60  N.  J.  L.  99,  36  Atl.  777). 

In  Missouri,  etc.  R.  Co.  V.  Wulf,  192 
Fed.  919,  the  court  says  that  where 
the  plaintiff  was  the  sole  beneficiary 
and  entitled  to  all  the  damages  result- 
ing from  the  negligent  killing  of  her 
son,  in  the  absence  of  objection  made 
tn  limine,  it  is  immaterial  whether  the 
suit  was  brought  by  her  individually 
or  as  administrator,  or  in  both  ca- 
pacities. 

Guardian. — An  amendment  making 
the  minor  children  of  deceased  plain- 
iffs,  as  required  by  the  statute,  in- 
stead of  the  guardian  as  the  action 
was  commenced,  is  allowable.  "Weber 
V.   Hannibal,   83  Mo.   262. 

72.  Atlanta,  etc.  R.  Co.  v.  Smith,  1 
Ga.  App  162,  58  S.  E.  106;  Johnson 
V.  Phoenix  Bridge  Co.,  197  N.  Y.  316, 
90  N.  E.  953,  reversing  133  App.  Div. 
807,  118  N.  Y.  Supp.  88. 

North  Carolina. — Ancillary  Adminis- 
tration.—Where  the  foreign  administra- 
tor commenced  an  action  and  then 
qualified  as  domestic  administrator,  and 
was  admitted  as  a  party  by  amend- 
ment after  the  period  of  limitation 
was  elapsed,  his  suit  was  barred.  Hall 
V.  Southern  R.  Co.,  149  N.  C.  108,  o2 
S.  E.  899.  In  this  state  a  foreign 
administrator  cannot  sue  without  tak- 
ing out  ancillary  administration.  See 
supra,  VI. 

73.  U.  S. — Reardon  v.  Balaklala,  etc. 
Co.,  193  Fed.  189;  Missouri,  etc.  R. 
Co.  V.  Wulf,  192  Fed.  919;  Hall  v. 
Louisville,  etc.  R.  Co.,  157  Fed.  464 
(allowed  under  federal  practice  and 
that    of   Florida).      Kan.— Atchison   v. 
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Twine,  9  Kan.  S50.  tJtah.— Sargent 
V.  Union  F.  Co.,  37  Utah  392,  108  Pac. 
928;  Pugmire  v.  Diamond  Coal,  etc. 
Co.,  26  Utah  115,  72  Pac.  385. 

Amendment  After  Verdict.— WTiere 
right  is  given  to  administrator  and 
suit  is  brought  by  a  next  friend  of  the 
infant  plaintiff,  an  amendment  after 
verdict  substituting  deceased's  admin- 
istrator as  plaintiff  cannot  be  allowed. 
Baltimore,  etc.  R.  Co.  v.  Gillard,  34 
Ind.  App.  339,  71  N.  E.  58.  See  also 
Weidner  v.  Rankin,  26  Ohio  St.  522. 
But  in  Patton  v.  Pittsburg,  etc.  R.  Co., 
96  Pa.  169,  where  the  beneficiaries  sued 
under  the  West  Virginia  statute  when 
the  suit  should  have  been  brought  by 
the  personal  representative,  an  amend- 
ment making  the  personal  representa- 
tive plaintiff  after  verdict  was  per- 
mitted. 

74.  111. — Staunton  Coal  Co.  v.  Fisch- 
er, 119  111.  App.  284.  Mich.— Walker 
V.  Lansing,  etc.  Co.,  144  Mich.  685, 
108  N.  W.  90.  N.  J.— Fitzhenry  v. 
Consolidated  T.  Co.,  63  N.  J.  L.  142, 
42  Atl.  416;  Lower  V.  Segal,  60  N.  J. 
L.  99,  36  Atl.  777.  N.  C— Bennett 
V.  North  Carolina  R.  Co.,  74  S.  E.  883. 

75.  111. — Staunton  Coal  Co.  v.  Fis.ch- 
er,  119  111.  App.  284.  N.  J.— Fitz- 
henry v.  Consolidated  T.  Co.,  63  N.  J. 
L.  142,  42  Atl.  416.  Pa.— La  Bar  v. 
New  York,  etc.  R.  Co.,  218  Pa.  261, 
67  Atl.  413.  Tenn. — Flatley  v.  Mem- 
phis, etc.  R.  Co.,  9  Heisk.  230. 

An  amendment  after  the  statute  has 
run  changing  the  capacity  in  which  the 
plaintiff  sues  from  widow  under  the 
state  statute  to  administratrix  under 
the  Federal  Employers'  Liability  Act, 
sets  up  a  new  cause  of  action  and  is  not 
permissible.  Hall  v.  Louisville,  etc. 
R.  .Co.,  157  Fed.  464,  468. 

76.  Plea  of  Shooting  To  Prevent  Es- 
cape of  Felon. — As  to  sufficiency  of  such 
a  plea,  see  Richards  v.  Burgin,  159 
Ala.  282,  49  So.  294. 
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torj^  or  that  the  death  was  caused  by  other  agencies  than  the  injuries/^ 
or  the  invalidity  of  the  marriage,  where  the  widow  sues,  is  not  pleaded 
in  the  answer,  it  may  be  raised  under  the  general  issue/'* 

The  general  issue  also  puts  in  issue  the  existence  or  non-existence 
of  the  designated  beneficiaries,  where  their  existence  is  essential  to 
the  maintenance  of  the  action.*** 

An  answer  which  denies  that  the  act  alleged  was  wrongfully  or 
illegally  done  admits  its  perfoi^mance,  and  raises  no  issue  of  fact  for 
trial.^i 

The  illegitimacy  of  a  deceased  child  is  a  defense  to  be  averred  by  de- 
fendant,®- 

Self-Defense.ss 

Contributory  Negligence.  — "While  it  is  held  in  some  jurisdictions  that 
the  contributory  negligence  of  deceased  cannot  be  availed  of  by  the 
defendant  unless  specifically  averred  in  the  answer,^*  in  other  juris- 


77.  May  be  admitted  in  evidence  un- 
der the  general  issue  (Balsewicz  v. 
Chicago,  etc.  E.  Co.,  240  111.  238,  88 
N.  E.  734,  reversing  144  111.  App.  219), 
but  in  Linden  v.  Anchor  M.  Co.,  20 
Utah  134,  58  Pac.  355,  it  was  held 
error  to  admit  evidence  under  the 
general  issue  as  to  defendant  having 
taken  up  a  collection  for  deceased 
wife,  no  payment  or  release  being 
pleaded  in  the  answer. 

78.  Wetherell  v.  Chicago  City  E. 
Co.,  104  111.  App.  357. 

79.  Galveston,  etc.  Co.  v.  Cook  (Tex. 
Civ.   App.),  25  S.   W.  455. 

Proving  Prior  Marriage.— If  the  an- 
swer specially  denies  the  validity  of 
plaintiff's  marriage  to  deceased  because 
she  knew  deceased  was  married  at  the 
time  to  another,  it  is  proper  to  allow 
defendant  to  prove  prior  marriage.  Al- 
binest  v.  Yazoo,  etc.  E.  Co.,  107  La. 
133,  31   So.   675. 

80.  Conant  v.  Griffin,  48  111.  410; 
Toledo,  etc.  E.  Co.  v.  Lander  (Ind. 
App.),  95   N.  E.  -319. 

Where  the  recovery  is  given  for  the 
benefit  of  the  widow  and  children  only, 
an  answer  denying  the  existence  of 
either  widow  or  child  of  deceased  is 
sufficient.  Cincinnati,  etc.  E.  Co.  v. 
Privitt's  Admr.,  92  Ky.  223,  17  S.  W. 
484. 

81.  Rutherford  r.  Foster,  125  Fed. 
187,  193,  60  C.  C.  A.  129. 

82.  Louisville,  etc.  E.  Co.  v.  Thom- 
as, 87  Miss.  600,  40  So.  257,  plaintiff 
need  not  allege  the  legitimacy. 

83.  Negativing  Self-Defense.  —  An 
answer    denying    that    the    defendant^ 


"not  in  his  self-defense,  carelessly  and 
wantonly"  shot  and  killed  plaintiff's 
husband,  "with  a  pistol  loaded  with 
powder  and  ball,"  etc.,  sufficiently 
alleges  self-defense,  as  the  words  "not 
in  self-defense"  qualifies  everything 
that  follows  them,  including  the  words 
"carelessly  and  wantonly"  and  the 
words  "at  all."  Hollingsworth  v. 
Warnock,  20  Ky.  L.  Eep.  883,  47  S.  W. 
770. 

84.  Alabama,  etc.  E.  Co.  v.  Mc- 
Whorter,  56  Ala.  269,  47  So.  84  (it  is 
error  not  to  limit  deceased's  contribu- 
tory negligence  to  that  which  was 
pleaded);  De  Amado  v.  Friedman,  11 
Ariz.    56,    89    Pac.    5S8. 

North  Carolina. — Under  the  rule  of 
liberal  construction  prevailing  here, 
where  the  father  as  administrator  sues 
for  the  death  of  his  minor  child,  an 
answer  charging  plaintiff  with  con- 
tributory negligence  will  be  considered 
as  charging  the  father  with  contribu- 
tory negligence.  Davis  v.  Seaboard 
Air-Line  E.  Co.,  136  N.  C.  115,  48 
S.   E.  591. 

Contributory  Negligence  of  Minor 
Child. — A  plea  setting  up  the  con- 
tributory negligence  of  the  deceased 
child  in  an  action  by  the  administrator 
is  not  demurrable  because  not  alleg- 
ing * 'plaintiff"  had  sufficient  discre- 
tion. Chambers  v.  Milner,  etc.  Co.,  143 
Ala.  255.  39  So.  170. 

Amendment. — It  is  not  error  to  re- 
fuse to  allow  an  amended  answer  after 
the  conclusion  of  plaintiff's  evidence 
setting  up  the  contributory  negligence 
of  deceased  to  conform  to  the  evidence. 
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dictions  the  contributory  negligence  of  decedent  is  admissible  under 
the  general  denial.^^ 

Capacity  of  Personal  Representative.  —  Where  the  administrator  is 
suing,  the  legality  of  his  appointment  cannot  be  raised  under  the  gen- 
eral denial,  but  must  be  specifically  denied  in  the  answer  in  order  to 
take  advantage  thereof.^" 

Pleading  Non-Commencement  of  Action  Within  Prescribed  Time.  —  If  the 
statute  gives  a  right  of  action  for  wrongful  death  to  be  brought  within 
a  specified  time  from  the  death  of  intestate,  this  is  not  a  statute  of 
limitations  but  a  condition  annexed  to  the  cause  of  action,  so  that 
defendant  need  not  specially  plead  non-commencement  of  Ihe  action 
within  the  specified  time  in  order  to  take  advantage  thereof."^     In 


Louisville,  etc.  E.  Co.  v.  Stewart,  131 
Ky.   665,   115   S.   W.   775. 

85.  Pittsburg,  etc.  E.  Co.  -v.  Eogers, 
45  Ind.  App.  230,  87  N.  E.  28. 

86.  Ala. — Louisville,  etc.  E.  Co.  v. 
Trammell,  93  Ala.  350,  9  So.  870.  111. 
Hughes  V.  Eichter,  161  111.  409,  43 
N.  E.  1066,  affirming  60  HI.  App.  616; 
Chicago,  etc.  E.  Co.  v.  Smith,  77  HI. 
App.  492,  affirmed,  180  111.  453,  54 
N.  E.  325  (legality  of  administrator's 
appointment  cannot  be  raised  under 
the  general  issue) ;  Union,  etc.  E.  Co. 
V.  Shacklet,  119  111.  232,  10  N.  E.  896. 
Ind. — Pittsburg,  etc.  E.  Co.  v.  Brown, 
97  N.  E.  145.  Ky.— Louisville  v.  Hart's 
Admx.,  143  Ky.  171,  136  S.  W.  212. 
Ohio. — Archdeacon  v.  Cincinnati  Gas, 
etc.  Co.,  76  Ohio  St.  97,  81  N.  E.  152 
(required  by  statute);  Coney  Island  Co. 
V.  Mitsch,  3  Ohio  N.  P.  (N.  S.)  81,  ob- 
jection must  be  made  by  demurrer  for 
want  of  capacity  or  by  a  special  de- 
nial. W.  Va. — Hanley  v.  West  Vir- 
ginia, etc.  E.  Co.,  59  W.  Va.  419,  53 
S.  E.  625.  Wis. — Ewen  v.  Chicago,  etc, 
E.   Co.,   38   Wis.   613. 

Raising  Invalidity  of  Appointment. 
The  invalidity  of  the  appointment  of 
the  administrator  suing  cannot  be 
raised  by  a  motion  to  dismiss,  but 
should  be  raised  by  pleading  the  ob- 
jections to  the  appointment.  Louis- 
ville V.  Hart's  Admr.,  143  Ky.  171, 
136  S.   W.   212. 

The  revocation  of  authority  of  the 
administrator  after  suit  brought  is  not 
put  in  issue  by  a  general  denial  of 
authority  to  maintain  the  action,  but 
must  be  specially  pleaded  by  defend- 
ant. Burlington,  etc.  R.  Co.  t?.  Crock- 
ett, 17   Neb.   570,   24  N.   W.   219. 

Amendment.— The  answer  cannot  be 
amended  after  the  limitation  period  so 
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as  to  deny  the  due  appointment  and 
qualification  of  the  administrator,  for 
the  purpose  of  interposing  the  bar  of 
the  statute,  the  answer  having  pre- 
viously admitted  the  due  appointment 
and  qualification,  as  such  leave  is  not 
in  the  furtherance  of  justice.  Arch- 
deacon 1".  Cincinnati  Gas,  etc.  Co.,  76 
Ohio   97,  81  N.  E.   152. 

Special  Plea  of  Ne  Unques  Admin- 
istrator.— In  Denver,  etc.  E.  Co.  v. 
Woodward,  4  Colo.  1,  it  was  held  neces- 
sary to  raise  the  issue  of  the  admin- 
istrator's appointment  by  a  special 
plea  of  ne  unques  administrator. 

Allegation  Not  Admitted  by  Lack 
of  Denial. — Under  a  statute  providing 
allegations  of  any  appointment  or 
authority,  duly  verified,  not  denied  by 
a  verified  answer  are  admitted  an  alle- 
gation as  to  there  being  no  administra- 
tor appointed  on  the  estate  of  a  resident 
(which  allegation  is  necessary  to  en- 
able the  widow  to  sue)  is  not  admitted 
by  an  unverified  denial,  as  it  is  neither 
an  appointment  or  an  authority. 
On  the  contrary  it  is.  an  averment  of 
the  non-existence  of  an  appointment  or 
an  authority.  Vaughn  v.  Kansas  City, 
etc.  E.  Co.,  65  Kan.  685,  70  Pac.  602. 

87.  U.  S.— The  Harrisburg,  119  U. 
S.  199,  7  Sup.  Ct.  140,  30  L.  ed.  358 
(the  defense  was  admitted,  but  the  re- 
port does  not  show  whether  it  was 
pleaded  or  not) ;  Stern  v.  La  Com- 
pagnie,  110  Fed.  996.  Ark.— Earnest 
V.  St.  Louis  M.  &  S.  E.  E.  Co.,  87  Ark. 
65,  112  S.  W.  141.  Conn.— Eadezky 
f.  Sargent,  77  Conn.  110,  58  Atl.  709, 
demurrer.  Ind. — Hanna  v.  Jefferson- 
ville  E.  Co.,  32  Ind.  113.  Minn.— Eug- 
land  V.  Anderson,  30  Minn.  386,  15 
N.  W.  676,  motion  for  judgment  on 
pleadings.      Mo. — Barker   v.    Hannibal, 
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some     jurisdictions,     however,     it     must     be     specially     pleaded.^^ 
Failure  to  give  the  statutory  notice,    where  required,  cannot  be  pleaded 
in  bar,  as  it  may  be  waived  by  failure  to  require  it.^^ 

VIII.  QUESTIONS  OF  LAW  AND  FACT. —  The  question  as  to 
what  was  the  proximate  cause  of  death  is  ordinarily  a  question  for 
the  jury,  to  be  determined  as  a  fact,  in  view  of  the  circumstances  of 
fact   attending  the  injury."''     Likewise   the   question   of  defendant's 


etc.  R.  Co.,  91  Mo.  86,  14  S.  W.  280. 
N.  H.— Poff  V.  New  England  Tel.  Co., 
72  N.  H.  164,  55  All.  891.  N.  Y. 
Colell  r.  Delaware,  etc.  E.  Co.,  80  App. 
Div.  342,  80  N.  Y.  Supp.  675  (allow- 
ing amendment  of  answer  as  to  same) ; 
Cavanagh  v.  Ocean  Steam  Nav.  Co.,  13 
N.  Y.  Supp.  540.  N.  C— Bennett  v. 
North  Carolina  R.  Co.,  74  S.  E.  883; 
Gulledge  v.  Seaboard,  etc.  Co.,  147  X.  C. 
234,  60  S.  E.  1134,  125  Am.  St.  Rep. 
544,  rehearing  denied,  148  N.  C.  567, 
62  S.  E.  732,  motion  to  dismiss  after 
evidence  is  all  in.  Ohio.— Pittsburg, 
etc.  R.  Co.  V.  Hine,  25  Ohio  St.  629. 
Pa.— Martin  v.  Pittsburg  E.  Co.,  227 
Pa.  18,  75  Atl.  837,  26  L.  R.  A.  (N.  S.) 
1221,  statute  provided  only  plea  should 
he  not  guilty  and  hence  could  be 
raised  under  plea  of  general  issue. 
Vt. — Hill  v.  New  Haven,  37  Vt.  501, 
88  Am.  Dec.  613.  Va.— Dowell  v.  Cox, 
108  Va.  460,  62  S.  E.  272.  W.  Va. 
Lambert  v.  Ensign  Mfg.  Co.,  42  W. 
Va.  813,  26  S.  E.  431.  Wis.— George 
r.  Chicago,  etc.  R.  Co.,  51  Wis.  603, 
8  N.  W.  374,  demurrer. 

Manner  of  Taking  Objection.— In 
most  jurisdictions  where  the  complaint 
shows  on  its  face  that  the  action  has 
not  been  commenced  within  the  period 
prescribed  by  the  statute,  the  objec- 
tion may  be  taken  by  demurrer  (Ark. 
Earnest  v.  St.  Louis,  etc.  R.  Co.,  87  Ark. 

65,  112  S.  W.  141.  Ind.— Hanna  v. 
Jeffersonville  R.  Co.,  32  Ind.  113. 
N.  J. — Bretthauer  r.  Jaeobson.  79  N.  J. 
L.  223,  75  Atl.  560.  Va.— Dowell  r. 
Cox,  108  Va.  460,  62  S.  E.  272.  W.  Va. 
Lambert  v.  Ensign  Mfg.  Co.,  42  W.  Va. 
813,  26  S.  E.  431.  Wis. — George  v. 
Chicago,  etc.  R.  Co.,  51  Wis.  603,  8 
N.  W.  374),  though  objection  may  be 
taken  thereto  by  a  plea  in  bar  (County 
V.  Pacific  Coast  B.  Co.,  67  N.  J.  L.  48, 
50  Atl.  906). 

88.  Heimberger  v.  Elliott  Frog,  etc. 
Co.,  245  111.  448,  92  N.  E.  297;  Wall 
f.    Chesapeake    &    O.    R.    Co.,    200    111. 

66,  65  N.  E.  632,  reversing  101  111.  App. 


431  (so  as  to  enable  plaintiff  if  pos- 
sible to  reply  that  the  case  is  within 
some  exception  to  the  statute);  Chiles 
V.  Drake,  2  Mete.    (Ky.)    146. 

89.  Philadelphia,  etc,  R.  Co.  v.  State, 
58  Md.  372;  Murphy  v.  Logan,  10  Irish 
C.  L.  87.     See  supra,  VII,  A,  4,  b. 

90.  IT.  S.— Wabash,  etc.  Co.  v. 
Black,  126  Fed.  721,  61  C.  C,  A.  639. 
Cal.— Kerrigan  v.  Market  St.  R.  Co., 
13S  Cal.  506,  71  Pac.  621.  D.  C. 
Guenther  v.  Metropolitan,  etc.  Co.,  23 
App,  €as.  493.  Ga. — Southern  Georgia 
R,  Co.  V.  Niles,  131  Ga.  599,  62  S.  E. 
1042.  Idaho. — Pilmer  v.  Boise  Trac, 
Co.,  14  Idaho  327,  94  Pac,  432,  15  L. 
R.  A.  (X.  S.)  254.  HI. — Blakeslee's 
Ex.  &  Van  Co.  v.  Ford,  215  111.  230, 
74  X.  E.  135;  Chicago,  etc.  R.  Co.  v. 
Huston,  196  111.  480,  63  X.  E.  1028, 
affirming  95  111.  App.  350;  Martin  V. 
Chicago,  etc.  R.  Co.,  194  111.  138,  62 
N.  E.  599;  Toledo,  etc.  Co.  v.  Smart, 
116  111.  App,  523,  la, — Hopkinson  v. 
Knapp,  etc.  Co.,  92  Iowa  328,  60  N.  W. 
653.  Ky.— McCabe's  Admr.  v.  Mays- 
ville,  etc.  R.  Co.,  28  Ky.  L.  Rep.  536, 
89  S.  W.  683;  Madisonville  f.  Pember- 
ton's  Admx.,  25  Ky.  L.  Rep.  347,  75 
S.  W,  229.  Mass. — Knight  v.  Over- 
man W.  Co.,  174  Mass.  455,  54  N.  E. 
890;  Tully  V.  Fitchburg  R.  Co.,  134 
Mass.  499  (whether  deceased  survived 
his  injuries  for  the  jury,  where  evi- 
dence is  conflicting).  Mich, — Little  v. 
Bousfield,  154  Mich.  369,  117  X.  W. 
903,  Mo, — Powell  f,  St.  Louis,  etc.  E, 
Co.,  229  Mo.  246.  129  S.  W.  963; 
O'Brien  v.  St,  Louis,  etc,  Co.,  185  Mo, 
263,  84  S.  W.  939,  105  Am,  St,  Rep, 
592;  Wiese  V.  Eemme,  140  Mo.  289, 
41  S,  W,  797,  Neb, — Brotherton  v.  Man- 
hattan, etc.  Co.,  48  Xeb.  563,  67  X.  W. 
479,  58  Am.  St.  Rep.  709,  33  L.  R.  A, 
598,  N.  H. — Boucher  v.  Larochelle,  74 
X.  H.  433,  63  Atl.  870,  15  L.  R.  A. 
(X.  S.)  416,  death  while  undergoing 
operation  from  lack  of  care  in  ad- 
ministering anesthetic.  N.  J. — Batton 
V.   Public    Service    Corp.,    75   X.   J.    L, 
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negligence,®^  the  degree  of  negligence,''"  the  sufficiency  of  defendant's 
evidence  to  sustain  the  issue  of  self-defense,^'  as  well  as  the  question 
of  the  contributory  negligence  of  the  beneficiary,^*  or  of  decedent, 


857,  69  Atl.  164,  127  Am.  St.  Rep. 
855,  18  L.  R.  A.  (N.  S.)  640.  N.  Y. 
MeCahill  v.  New  York  Transp.  Co.,  135 
App.  Div.  322,  120  N.  Y.  Supp.  1, 
affirmed,  201  N.  1^  221,  94  N.  E.  616 
(whether  negligent  injury  produced  de- 
lirium tremens  causing  death,  for  jury); 
Shortsleeve  v.  Stebbins,  77  App.  Div. 
588,  79  N.  Y.  Supp.  40;  Purcell  v. 
Lauer,  14  App.  Div.  33,  43  N.  Y.  Supp. 
988;  McCormick  v.  Rochester  R.  Co., 
117  N.  Y.  Supp.  1110.  N.  C— Plem- 
mons  V.  Southern  R.  Co.,  140  N.  C. 
286,  52  S.  E.  953;  Powell  V.  South- 
ern R.  Co.,  125  N.  C.  370,  34  S.  E. 
530.  Ohio. — Cameron  v.  Heister,  10 
Ohio  Dec.  (Reprint)  651.  Pa.— Lena- 
han  V.  Crescent  Coal  Min.  Co.,  225  Pa. 
218,  74  Atl.  58;  Brashear  v.  Philadel- 
phia, etc.  Co.,  180  Pa.  392,  36  Atl. 
914;  Hoehle  -v.  Allegheny  H.  Co.,  5  Pa. 
Super.  21.  Tex. — Gulf,  etc.  R.  Co.  v. 
Boyce,  39  Tex.  Civ.  App.  195,  87  S.  W. 
395;  Klatt  v.  Houston  El.  R.  Co.  (Tex. 
Civ.  App.),  57  S.  W.  1112.  Utah. 
Stone  V.  Union  Pac.  R.  Co.,  32  Utah 
185,  89  Pac.  715. 

The  fact  that  the  death  does  not 
occur  for  several  days  afterwards  and 
that  there  was  no  direct  evidence  as 
to  its  cause,  but  circumstances  from 
which  it  might  be  inferred  that  death 
occurred  from  the  cause  alleged  does 
not  make  it  a  question  for  the  court. 
O'Brien  v.  St.  Louis  Transit  Co.,  185 
Mo.  263,  84  S.  W.  939,  105  Am.  St. 
Rep.  592. 

Where  the  facts  are  undisputed,  the 
question  as  to  what  was  the  proximate 
cause  of  death  is  for  the  court.  Brown 
V.  American,  etc.  Co.,  43  Ind.  App.  560, 
88  N.  E.  80. 

91.  U.  S. — Troxell  v.  Delaware,  etc. 
R.  Co.,  180  Fed.  871;  Coppock  v.  Bal- 
timore, etc.  R.  Co.,  174  Fed.  264;  Gar- 
ner V.  Trumbull,  94  Fed.  321,  36  C.  C.  A. 
361.  Ala. — Alabama,  etc.  R.  Co.  v. 
Hanbury,  161  Ala.  358,  49  So.  467.  Ark. 
Warren,  etc.  R.  Co.  v.  Waldrop,  123 
S.  W.  792.  Colo.— Colorado,  etc.  Co.  v. 
Gardner,  121  Pac.  680.  Ind. — Indianap- 
olis, etc.  T.  Co.  V.  Newby,  45  Ind.  App. 
540,  90  N.  E.  29,  91  'n.  E.  36.  la. 
Herr  v.  Green,  ]36  N.  W.  511;-Streicher 
V.  Davenport,  etc.  Co.,  124  N.  W.  327. 
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Ky. — Davis  V.  Ohio  Valley,  etc.  Co., 
127  Ky.  800,  106  S.  W.  843;  Paducah, 
etc.  Co.  V.  Letcher,  5  Ky.  L.  Rep.  153. 
Md.— Philadelphia,  etc.  R.  Co.  v.  State, 
58  Md.  372.  Mass. — Prince  v.  Lowell 
El.  Co.,  201  Mass.  276,  87  N.  E.  558. 
Mlnn.-^Balder  v.  Zenith  Furnace  Co., 
103  Minn.  345,  114  N.  W.  948.  Mo. 
Overby  v.  Mears  M.  Co.,  144  Mo.  App. 
363,  128  S.  W.  813.  N.  H.— Piper  v. 
Boston,  etc.  R.  Co.,  75  N.  H.  435,  75 
Atl.  1041.  Pa.— Haughey  v.  Pittsburg 
E.  Co.,  210  Pa.  367,  59  Atl.  1112. 
R,  I. — 'La  Belle  v.  Rhode  Island  Co., 
73  Atl.  306.  S.  C— Turbyfill  v.  At- 
lanta, etc.  R.  Co.,  86  S.  C.  379,  68  S.  E. 
687.  See  generally  the  title  "Neg- 
ligence. ' ' 

When  a  Question  of  Law. — ^It  cannot 
be  treated  as  one  of  law  unless  the 
facts  and  the  inferences  to  be  drawn 
from  them  are  free  from  doubt. 
Haughey  v.  Pittsburg  R.  Co.,  210  Pa. 
367,   59   Atl.   1112. 

The  court  properly  directs  a  verdict 
for  defendants  where  the  cause  of  the 
injury  or  that  it  was  due  to  defend- 
ant's wrongful  act  or  neglect  is  not 
shown.  Pearson  V.  Wilcox,  109  Iowa 
123,  80  N.  W.  228. 

92.  Paducah,  etc.  Co.  v.  Letcher,  5 
Ky.  L.  Rep.  153;  Claxton  v.  Lexing- 
ton, 13  Bush  (Ky.)  636  (wilful  neg- 
ligence); Evensen  V.  Lexington,  etc. 
R.  Co.,  187  Mass.  77,  72  N.  E.  355 
(recovery  allowed  for  grossly  negligent 
acts). 

93.  Brinkman  v.  Gottenstroeter,  153 
Mo.  App.  351,  134  S.  W.  584,  affirmed, 
140  S.  W.  1194. 

When  self -Defense  for  Court. — Where 
the  plaintiff's  evidence  shows  plaintiff 
brought  on  the  altercation,  used  the 
first  offensive  language  and  struck  the 
first  blow,  and  then  pursued  deceased 
and  killed  him  while  he  was  defense- 
less and  trying  to  escape,  it  is  not 
error  to  refuse  to  submit  the  issue  of 
self-defense  though  there  might  be  _  a 
witness  whose  testimony  raised  the  is- 
sue of  self-defense.  Morgan  V.  Barn- 
hill,  118  Fed.   24,  55   C.  C.  A.  1. 

94.  U.  S.— Garner  V.  Trumbull,  94 
Fed.  321,  36  C.  C.  A.  361.  Ark.— St. 
Louis,  etc.   R.  Co.  v.  Dawson,  68  Ark. 
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is  ordinarily  a  question  of  fact  for  the  determination  of  the  jury.""^ 


1,  56  S.  W.  46.  Colo.— -Colorado,  etc. 
E.  Co.  V.  Gardner,  121  Pae.  680.  lU. 
True  V.  Woda,  201  111.  315,  66  N.  E. 
369;  McNulta  v.  Jenkins,  91  111.  App. 
309.  Mass. — "Walsh  v.  Loorem,  180 
Mass.  18,  61  N.  E.  222,  91  Am.  St. 
Kep.  263;  Butler  v.  New  York,  etc.  E. 
Co.,  177  Mass.  191,  58  N.  E.  592;  Hew- 
itt V.  Taunton,  etc.  Co.,  167  Mass.  483, 
46  N.  E.  106.  Mo. — McGee  v.  Wabash 
R.  Co.,  214  Mo.  530,  114  S.  W.  33; 
Howard  v.  Scarritt  Est.  Co.  (Mo.  App.), 
144  S.  W.  185.  N.  Y.— Kaplan  v. 
Metropolitan,  etc.  Co.,  98  App.  Div. 
133,  90  N.  Y.  Supp.  585.  Pa.— Del 
Eossi  V.  Cooney,  208  Pa.  233,  57  Atl. 
514;  Thompson  v.  Delaware,  etc.  R.  Co., 
41  Pa.  Super.  617.  Vt.— Lindsay  v. 
Canadian  Pac.  E.  Co.,  68  Vt.  556,  35 
Atl.  513.  Va. — Newport  News  v. 
Scott's  Admx.,  103  Va.  794,  50  S.  E. 
266.  Wash.— Tecker  v.  Seattle,  etc.  R. 
Co.,  60  Wash.  570,  111  Pac.  971; 
Archibald  r.  Lincoln  Co.,  50  Wash.  55, 
96  Pac.  831.  W.  Va. — Bias  v.  Ches- 
apeake, etc.  Co.,  46  W.  Va.  349,  33 
S.  E.  240.  Wis. — O  'Brien  v.  Wisconsin 
Cent.  E.  Co.,  119  Wis.  7,  96  N.  W. 
424;  Decker  V.  McSorley,  111  Wis.  91, 
86  N.  W.  554. 

95.  U.  S. — Sandidge  v.  Atchison,  etc. 
E.  Co.,  193  Fed.  867.  Ark.— Nashville 
Lumb.  Co.  V.  Busbee,  139  S.  W.  301. 
Cal.— Clark  v.  Tulare,  etc.  Co.,  14  Cal. 
App.  414,  112  Pac.  564;  Foley  v.  No. 
Calif.  P.  Co.,  14  Cal.  App.  401,  112 
Pac.  467.  Colo. — Denver,  etc.  Co.  v. 
Parker,  123  Pac.  680.  Ga.— McLarty 
t:  Southern  R.  Co.,  127  Cxa.  161,  56 
S.  E.  297;  Williams  v.  Southern  R. 
Co.,  126  Ga.  710,  55  S.  E.  948;  Griffin 
V.  Brunswick,  etc.  Co.,  113  Ga.  642, 
38  S.  E.  968;  Richmond,  etc.  R.  Co.  v. 
Johnston,  89  Ga.  560,  15  S.  E.  908; 
Mandeville  Mills  f.  Dale,  2  Ga.  App. 
607,  58  S.  E.  1060.  111.— Bonato  V. 
Peabody  Coal  Co.,  156  111.  App.  196; 
Wells  V.  Baltimore,  etc.  R.  Co.,  153 
111.  App.  23;  United  Brew.  Co.  V. 
O'Donnell,  124  111.  App.  24.  Ind. 
Cleveland,  etc.  R.  Co.  v.  Clark,  97 
N.  E.  822;  Indianapolis,  etc.  E.  Co.  v. 
Newbv,  45  Ind.  App.  540,  90  N.  E. 
29,  9f  N.  E.  36.  la. — Gray  v.  Chicago, 
etc.  E.  Co.,  143  Iowa  268,  121  N.  W. 
1097.  Ky.  —  Owensboro  v.  York's 
Admr.,  117  Ky.  294,  77  S.  W.  1130; 
McCabe  r.  Mavsville,  etc.  E.  Co.,  28 
Ky.   L.   Eep.   536,   89   S.   W.    683.     Me. 


Anderson   v.    Wetter,   103   Me.    257,    69 
Atl.    105.      Mass. — ^Lundergan    v.    New 
York,    etc.    E.    Co.,    203    Mass.    460,    89 
N.  E.  625;  Slattery  v.  New  York,  etc. 
E.    Co.,    203    Mass.   453,    89    N.   E.    622. 
Mich. — Green   v.   Chicago,  etc.  Co.,  110 
Mich.  648,  68  N.  W.  988;  McClellan  v. 
Ft.    Wavne,    etc.    Co.,    105    Mich.    101, 
62    N.    W.     1025.       Minn.— Gilbert     v. 
Tracy,  115  Minn.  443,  132  N.   W.   752; 
Peterson   v.   Merchants    Elev.    Co.,    Ill 
Minn.  105,  126  N.  W.  534.     Miss.— New 
Orleans   &  N.  E.  E.   Co.  v.  Brooks,  85 
Miss.    269,    38    So.    40.      Mo.— Green    v. 
United  Rys.  Co.  (Mo.  App.),  145  S.  W. 
861;    Powell   v.    St.   Louis,    etc.   R.    Co., 
229    Mo.    246,    129    S.    W.    963;    Day   f. 
Consolidated,    etc.    Co.,    136    Mo.    App. 
274,    117    S.   W.    81.     Neb.— Holmes   v. 
Chicago,    etc.    Co.,    73    Neb.     489,     103 
N.   W.    77.     N.  Y. — Brown   v.   BufEalo, 
etc.  €o.,   200  N.  Y.  484,  94  N.  E.   206 
(jury   allowed    greater    latitude   in   de- 
termining contributory  negligence  where 
party  is  dead) ;  Lamb  V.  Union  R.  Co., 
195 'N.   Y.    260,    88    N.    E.    371;    Storrs 
V.  Northern  Pac.  R.  Co.,  132  N.  Y.  Supp. 
954;   Boyce  f.  New  York  City  R.   Co., 
126    App.    Div.    248,    110    N.    Y.    Supp. 
393;  Bovle  v.  Degnon-McLean,  etc.  Co., 
47  App.'  Div.  311,  61  N.  Y.  Supp.  1043. 
N.  C. — Cogdell  V.  Wilmington,  etc.  Co., 
124   N.    C.   302,   32    S.   E.    706.     N.  D. 
Kunkel  v.  Minneapolis,  etc.  R.  Co.,  18 
N.  D.  367,  121  N.  W.  830.  Pa.— Haughey 
r.  Pittsburg,   etc.  R.   Co.,  210  Pa.  367, 
59  Atl.  1112;  Davis  v.  Pennsylvania  R. 
Co.,  34  Pa.  Super.  388.     S.  D.— Whaley 
v.   Vidal,   132   N.   W.    248.     Tex.-Mis- 
souri  R.  Co.  v.  Butts  (Tex.  Civ.  App.), 
132   S.    W.    88;    St.   Louis,   etc.   R.    Co. 
V.   Bolen   (Tex.   Civ.   App.),   129   S.   W. 
860;  Gulf,  etc.  E.  Co.  v.  Boyce,  39  Tex. 
Civ.  App.  195,  87  S.  W.  395.     Utah.— 
Christensen  r.  Oregon  Short  Line  E.  Co., 
29  Utah  192,  80  Pac.  746.  Wash.— Teek- 
er  V.   Seattle,    etc.    Co.,    Ill    Pac.    791; 
Archibald  r.  Lincoln  County,  50  Wash. 
55,  96  Pac.  831.    Wis.— O'Brien  v.  Wis- 
consin,  etc.  E.  Co.,   119  Wis.  7,  96  N. 
W.   424;   Wells  i\  Eemington,  118  Wis. 
573.  95  N.  W.  1094. 

When  Question  of  Law. — The  ques- 
tion of  decedent's  due  care  is  a  ques- 
tion of  law,  "which  a  court  can  de- 
termine adversely  to  plaintiff,  only 
when  no  other  conclusion  can  rea- 
sonably be  drawn  from  uncontradicted 
facts  and  from  the  evidence  favorable 
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The  amount  of  damages  to  be  allowed  the  beneficiaries,"^  the  ex- 
pectancy of  life  of  deceased,^^  and  whether  or  not  certain  persons 


to  plaintiff"  (Stack  v.  East  St.  Louis, 
etc.  E.  Co.,  245  111.  308,  92  N.  E.  241; 
Pittsburg,  etc.  E.  Co.  v.  Sudlioff,  173 
Ind.  314,  90  N.  E.  467),  and  may 
charge  the  jury  to  ignore  deceased's 
contributory  negligence  where  the  evi- 
dence is  suflScient  to  support  it 
(Atchison,  etc.  E.  Co.  r.  Phillips,  176 
Fed.   663,  100   C.   C.  A.  215). 

The  presumption  of  due  care  by  de- 
ceased is  one  of  fact  and  it  becomes 
a  question  for  the  jury  as  to  whether 
such  presumption  has  been  overcome  by 
other  evidence.  Gray  v.  Chicago,  etc. 
E.  Co.,  148  Iowa  268,  121  N.  W.  1097. 

96.  IT.  S. — Chesapeake,  etc.  E.  Co. 
V.  Hawkins,  174  Fed.  597,  98  C  C.  A. 
443;  Hirsehoirtz  V.  Pennsylvania  E. 
Co.,  138  Fed.  438.  Ala.— Louisville, 
etc.  E.  Co.  V.  Street,  51  So.  306;  Eich- 
mond,  etc.  E.  Co.  v.  Freeman,  97  Ala. 
289,  11  So.  800.  Ark.— St.  Louis,  etc. 
Co.  V.  Mathias,  76  Ark.  184,  91  S.  W. 
763,  113  Am.  St.  Eep.  85.  Cal.— Val- 
ente  v.  Sierra,  etc.  E.  Co.,  151  Cal. 
534,  91  Pac.  481;  s.  c,  158  Cal.  412, 
111  Pac.  95;  McKeever  v.  Market  St. 
E.  Co.,  59  Cal.  294;  Clark  v.  Tulare, 
etc.  Co.,  14  Cal.  App.  414,  112  Pac. 
564;  Bowen  v.  Sierra  L.  Co.,  3  Cal.  App. 
312,  84  Pac.  1010.  Conn.— Howey  v. 
New  England  Nav.  Co.,  83  Conn.  278, 
76  Atl.  469.  Idaho. — Golden  v.  Spokane, 
etc.  E.  Co.,  20  Idaho  526,  118  Pac. 
1076.  111. — Lake  Shore,  etc.  Co.  v. 
Parker,  131  111.  557,  23  N.  E.  237; 
Chicago,  etc.  E.  Co.  v.  Eeddick,  139  111. 
App.  160;  Terminal  E.  Assn.  v.  Condon, 
128  111.  App.  335.  la.— McMarshall  v. 
■Chicago,  etc.  E.  Co.,  80  Iowa  757,  45 
N.  W.  1065.  Kan.— Union  Pac.  E.  Co. 
V.  Dunden,  37  Kan.  1,  14  Pac.  501.  Ky. 
Chesapeake,  etc.  E.  Co.  r.  Ward's 
Admr.,  145  Ky.  733,  141  S.  W.  72. 
La.— Dobyns  v.  Yazoo,  etc.  Co.,  119 
La.  72,  43  So.  934.  Mich.— Ingersoll 
V.  Detroit,  etc.  E.  Co.,  163  Mich.  268, 
128  N.  W.  227,  32  L.  E.  A.  (N.  S.) 
362.  Minn. — Thomas  v.  Chicago,  etc. 
E.  €o.,  112  Minn.  360,  128  N.  W.  297; 
Gunderson  v.  Northwestern,  etc.  Co., 
47  Minn.  161,  49  N.  W.  694.  Mo. 
EUis  V.  Metropolitan,  etc.  E.  Co.,  234 
Mo.  657,  138  S.  W.  23;  Potter  v.  St. 
Louis,  etc.  E.  Co.,  136  Mo.  App.  125, 
117  S.  W.  593.  Mont.— Gilman  v.  G. 
W.   Dart   Hdw.   Co.,   42   Mont.   96,   111 
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Pac.  550;  Neary  v.  Northern  Pac.  E. 
Co.,  41  Mont.  480,  110  Pac.  226;  Hol- 
lingsworth  V.  Davis,  Daly  Co.,  38 
Mont.  143,  99  Pac.  142.  Neb. — John- 
son V.  Missouri  Pac.  E.  Co.,  18  Neb. 
690,  26  N.  W.  347.  Nev. — Christensen 
r.  Floristou,  etc.  Co.,  29  Nev.  552,  92 
Pac.  210.  N.  J. — Batton  f.  Public 
Service  Corp.,  75  N.  J.  L.  857,  69  Atl. 
164.  N.  Y.  — Houghkirk  v.  Delaware, 
etc.  E.  Co.,  92  N.  Y.  219,  44  Am.  Eep. 
370;  Howell  v.  Eochester  E.  Co.,  24 
App.  Div.  502,  49  N.  Y.  Supp.  17; 
Gorham  f.  New  York,  etc,  E.  Co.,  23 
Hun  449,  Tenn. — Illinois  Cent.  E.  Co. 
V.  Spence,  93  Tenn.  173,  23  S.  W.  211. 
Tex. — St.  Louis,  etc.  E.  Co.  v.  Bolen 
(Tex.  Civ.  App.),  129  S.  W.  860;  Gulf, 
etc.  E.  Co.  V.  Farmer  (Tex.  Civ.  App.), 
108  S.  W.  729;  Cole  v.  Parker,  27  Tex. 
Civ.  App.  563,  66  S.  W.  135;  Houston, 
etc.  E.  Co.  V.  Loeffler  (Tex  Civ.  App.), 
51  S.  W.  536.  Utah. — Utah,  etc.  Co.  v. 
Diamond  Coal,  etc.  Co.,  26  Utah  299, 
73  Pac.  524.  Va. — Norfolk,  etc.  E.  Co. 
V.  Stevens,  97  Va.  631,  34  S.  E.  525, 
46  L.  E.  A.  367.  Wash. — Cox  r.  Wilke- 
aon,  etc.  Co.,  61  Wash.  343,  112  Pac. 
231. 

Whether  deceased's  wife  pursued  an 
independent  occupation  so  as  to  entitle 
husband  to  damages  is  for  the  jury. 
Myers  v.  Chicago,  etc.  E.  Co.  (Iowa), 
131  N.  W.  770. 

97.  XJ.  S.— Kountz  v.  Toledo,  etc.  R. 
Co.,  189  Fed.  494,  mortality  tables  not 
binding  on  jury.  Ala.  — Cobb  V.  Owen, 
150  Ala.  410,  43  So.  826;  Decatur  Car 
Wheel  Co.  v.  Mehaffey,  128  Ala.  242, 
29  So.  646,  651;  Alabama,  etc.  Co.  v. 
Jones,  114  Ala.  519;  21  So.  507,  62 
Am.  St.  Eep.  121.  Cal. — Harrison  v. 
Sutter,  etc.  Co.,  116  Cal.  156,  47  Pac. 
1019;  Eedfield  V.  Oakland,  etc.  Co.,  110 
Cal.  277,  42  Pac.  822.  Ga.— Western, 
etc.  Co.  f.  Clark,  117  Ga.  548,  44  S.  E. 
1,  to  state  damages  were  to  be  assessed 
upon  the  basis  of  a  thirty-three  year 
expectancy  as  shown  by  the  tables  is 
error,  especially  where  he  is  employed 
in  a  dangerous  occupation.  111. — Chi- 
cago, etc.  E.  Co.  V.  Kelly,  182  111.  267, 
54  N.  E.  979.  Ind. — Pittsburg,  etc. 
R.  Co.  V.  Sudhoflf,  173  Ind.  314,  90 
N.  E.  467.  la. — Farrell  v.  Chicago,  etc. 
E.  Co.,  123  Iowa  690,  99  N.  W.  578. 
Ky. — Louisville   Water   Co.  v.   Phillips, 
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suffered  pecuniary  damage  by  decedent's  death,  are  ordinarily  ques- 
tions for  the  jury  where  plaintiff  proves  his  right  to  damages.»« 

IX.  INSTRUCTIONS.  —  GIVING  ELEMENTS  IN  INSTRUC- 
TIONS.—  Where  the  damages  recoverable  are  such  as  will  compen- 
sate plaintiff's  for  the  pecuniary  injury  necessarily  resulting  to  them 
from  the  death,  the  court,  in  instructing  the  jury  as  to  the  measure 
of  damages,  should  give  the  jury  the  various  elements  to  be  considered 
by  the  jury  in  arriving  at  their  verdict,^^  as  disclosed  by  the  evidence 


28  Ky.  L.  Eep.  557,  89  S.  W.  700; 
Louisville,  etc.  R.  Co.  v.  Kelly's  Admr., 
100  Ky.  421,  38  S.  W.  852,  40  S.  W. 
452.  Md.— Baltimore,  etc.  E.  Co.  v. 
State,  71  Md.  573,  18  Atl.  884.  Mich. 
Jones  V.  McMillan,  129  Mich.  86,  88 
N.  W.  206;  Nelson  v.  Lake  Shore,  etc. 
E.  Co.,  104  Mich.  582,  62  N.  W.  993 
(error  to  instruct  they  were  not  con- 
trolling where  other  evidence  not  giv- 
en). Minn. — Johnson  v.  Smith,  99 
Minn.  343,  109  N.  W.  810  (tables  not 
conclusive) ;  Diesen  v.  Chicago,  etc.  E., 
43  Minn.  454,  45  N.  W.  864.  N.  Y. 
O'Doherty  v.  Postal  Tel.,  etc.  Co.,  134 
App.  Div.  298,  118  N.  Y.  Supp.  871. 
N.  C. — Russell  V.  Windsor  St.  Co.,  126 
N.  C.  961,  36  S.  E.  191.  Pa.— Waech- 
ter  V.  Second  Ave.  T.  Co.,  198  Pa.  129, 
47  Atl.  967.  Tex. — Missouri  Pac.  E. 
Co.  V.  Lee,  70  Tex.  496,  7  S.  W.  857; 
Texas,  etc.  E.  Co.  v.  Higgins,  44  Tex. 
Civ.  App.  523,  99  S.  W.  200.  Wis. 
Hackett  V.  "Wisconsin,  etc.  K.  Co.,  141 
Wis.  464,  124  N.  W.  1018. 

98.  Ark.— St.  Louis,  etc.  R.  Co,  v. 
Davis,  55  Ark.  462,  18  S.  W.  628.  See 
also  Kansas  City  So.  E.  Co.  r.  Frost, 
93  Ark.  183,  124  S.  W.  748;  Fuller  V. 
Inman,  74  S.  W.  287  (whether  mother 
suffered  pecuniary  damage  from  six 
year  old  child's  death,  for  jury).  Ga. 
Central  of  Georgia,  etc.  Co.  v.  Motz, 
130  Ga.  414,  61  S.  E.  1  (nine  year  old 
child) ;  Crawford  v.  Southern  E.  Co., 
106  Ga.  870,  33  S.  E.  826  (four  and 
a  half  vear  old  child).  Mass. — Welch 
V.  New 'York,  etc.  Co.,  176  Mass.  393, 
57  N.  E.  668,  79  Am.  St.  Rep.  309,  54 
L.  R.  A.  934.  Mich.— Ingersoll  f.  De- 
troit, etc.  E.  Co.,  163  Mich.  268,  128 
N.  W.  227.  Mont. — Gilman  v.  Dart 
Hdw.  Co.,  42  Mont.  96,  111  Pac.  550. 
Tex. — Houston,  etc.  E.  Co.  v.  Bryant 
(Tex.  Civ.  App.),  72  S.  W.  885,  whether 
wife  deserting  husband  suffered  dam- 
age from  husband's  death  for  jury. 

When  Question  for  Court. — But  where 
dependence  of  plaintiff  upon  deceased 


is  made  an  essential  to  recovery,  the 
court  will  take  judicial  notice  that  a 
child  two  years  old  was  incapable  of 
rendering  valuable  services  so  that 
plaintiff  could  not  be  dependent  upon 
him.  Southern  E.  Co.  f.  Covenia,  100 
Ga.  46,  29  S.  E.  219,  62  Am.  St.  Eep. 
312,  40  L.  E.  A.  253.  See  also  At- 
lantic E.  Co.  V.  Arnold,  100  Ga.  566, 
28  S,  E.  224,  two  and  a  half  to  three 
year  old  child. 

99.  U.  S. — Memphis  Consol.,  etc.  Co. 
V.  Letson,  135  -Fed.  969,  68  C.  C.  A. 
453;  Hunt  V.  Kile,  98  Fed.  49,  38  C. 
C  A.  641.  111. — Illinois  Cent.  E.  Co. 
f.'  Johnson,  221  111.  42,  77  N.  E.  592, 
afirming  123  111.  App.  300;  Dady  V. 
Condit,  188  111.  234,  58  X.  E.  900; 
North  Chicago,  etc.  R.  Co.  v.  Morrissey, 
111  111.  646;  Chicago,  etc.  E.  Co.  v. 
Sweet,  45  111.  197,  92  Am.  Dec.  206. 
la. — Coates  v.  Burlington,  etc.  E.  Co., 
62  Iowa  486,  17  N.  W.  760.  Mo.— Mc- 
Gowan  v.  St.  Louis,  etc.  Co.,  109  Mo. 
518,  19  S.  W.  199;  Schaub  v.  Hannibal, 
etc.  Co.,  106  Mo.  74,  16  S.  W.  924; 
Coleman  f.  Himmelberger-Harrison,  etc. 
Co.,  105  Mo.  App.  254,  79  S.  W.  981. 
Pa. — Pennsylvania  E.  Co.  r.  Butler,  57 
Pa.  335.  Tenn. — Illinois  Cent.  E.  Co. 
V.  Spence,  93  Tenn.  173,  23  S.  W.  211, 
but  it  is  erroneous  to  give  a  mathemat- 
ical rule  for  figuring  the  damages.  Tex. 
Gulf,  etc.  E.  Co.  V.  Farmer  (Tex.  Civ. 
App.),  115  S.  W.  260,  reversing  (Tex. 
Civ.  App.),  108  S.  W.  729;  Galveston, 
etc.  E.  Co.  f.  Power  (Tex.  Civ.  App.), 
54  S.  W.  629;  De  Palacios  v.  Rio 
Grande,  etc.  E.  Co.  (Tex.  Civ.  App.), 
45  S.  W.  612. 

Instruction  Too  Broad.— "It  is  er- 
ror to  submit  such  cases  with  the  gen- 
eral instruction  that  the  jury  may  fiad 
such  damages  as  they  believe  the 
plaintiff  ought  to  recover,"  leaving  it 
to  their  individual  notions  of  right  and 
wrong  unguided  by  any  legal  rule  as 
to  elements.  Muren  Coal,  etc.  Co.  v. 
Howell,    204    111.    515,    68    N.    E.    456; 
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only.^    An  instruction,  however,  informing  the  jury  that  they  might 
give  a  verdict  for  such  "pecuniary"  damages  as  will  fairly  com- 


Waldron  v.  Marcier,  82  111.  550  (in- 
struction should  be  to  give  "such  dam- 
ages as  she  has  sustained");  McGow- 
an  V.  St.  Louis,  etc.  E.  Co.  (Mo.),  16 
S.  W.  236,  aifirmed,  109  Mo.  518,  19 
S.  W.  199.  See  also  Pittsburg,  etc.  E. 
Co.  V.  Sudhoff,  173  Ind.  314,  90  N.  E. 
467,  harmless  error. 

Damage  to  Married  Woman. — Since 
part  of  a  married  woman's  time  is 
necessarily  devoted  to  her  family,  an 
instruction  that  the  jury  should  es- 
timate the  damages  to  her  estate  as 
if  she  were  unmarried  is  erroneous. 
Stulhmiller  v.  Cloughly,  58  Iowa  738, 
13  K  W.  55. 

In  Georgia  the  attention  of  the  jury 
should  be  directed  to  the  fact  that  in 
deceased's  declining  years  his  ability 
and  earning  capacity  might  decrease 
and  that  this  should  be  taken  into  ac- 
count in  arriving  at  their  verdict.  Wes- 
tern, etc.  E.  Co.  V.  Moore,  94  Ga.  457, 
20  S.  E.  640;  Central  E.  Co.  v.  Thomp- 
son,  76  Ga.  770. 

Measuring  Damage  With  Precision. 
An  instruction  that  the  jury  need  not 
estimate  the  damages  with  precision 
and  nicety  is  erroneous  (Green  v.  Hud- 
son Eiver  E.  Co.,  32  Barb.  (N.  Y.) 
25.  See  also  Steinbrunner  v.  Pittsburg, 
etc.  E.  Co.,  146  Pa.  504,  23  Atl.  239, 
28  Am.  St.  Eep.  806),  although  it  is 
proper  to  state  much  is  left,  and  much 
must  always  be  left,  to  your  sound 
discretion  (Pennsvlvania  E.  Co.  v. 
Ogier,  35  Pa.  60,  78  Am.  Dec.  322). 

Excluding  Damage  to  Other  Bene- 
ficiaries.— Where  deceased's  husband 
had  recovered  in  a  separate  suit,  in  a 
suit  by  children  whose  mother  was 
killed  by  defendant  an  instruction 
should  be  given  that  the  jury  should 
not  consider  any  damages  to  the  hus- 
band in  arriving  at  their  verdict,  should 
they  find  plaintiff  entitled  to  a  recov- 
ery. Galveston,  etc.  R.  Co.  v.  Kutac, 
72  Tex.   643,  11   S.  W.  127. 

Considering  Sole  Support. — An  in- 
struction that  the  jury  might  consider 
the  fact  that  deceased  was  the  sole  sup- 
port of  the  family,  though  improper  is 
not  ground  for  reversal.  Kerrigan  v. 
Market  St.  E.  Co.,  138  Cal,  506,  71 
Pac.   621. 
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Prescribing  Mathematical  Rule  Im- 
proper.— An  instruction  that  the  widow 
can  only  recover  such  sum  as  would 
represent  "the  present  worth"  of  the 
probable  amount  which  deceased  would 
have  contributed  to  her  support  had 
he  lived  is  objectionable  in  that  it 
prescribes  a  mathematical  rule  by 
which  to  ascertain  what  a  given  sum 
would  be  worth  at  the  time  of  the 
trial.  Merchants,  etc.  Co.  v.  Burns,  96 
Tex.  573,  74  S.  W.  758. 

Taking  Into  Account  Personal  Ex- 
penses of  Deceased. — The  failure  to  in- 
struct the  jury  that  the  necessary  or 
probable  personal  expenses  of  deceased 
should  be  taken  into  consideration  in 
arriving  at  the  verdict  is  not  reversible 
error  (Southern  E.  Co.  v.  Evans,  23  Ky. 
L.  Eep.  568,  63  S.  W.  445),  where  no 
instruction  covering  this  point  was  re- 
quested (Neal  V.  Sheffield,  etc.  Co.,  151 
Iowa  690,  130  N.  W.  398).  But  the 
refusal  to  so  instruct,  when  so  re- 
quested, is  reversible  error;  Galveston, 
etc.  E.  Co.  V.  Olds  (Tex.  Civ.  App.), 
112  S.  W.  787. 

1.  Pate  V.  Gus  Blair,  etc.,  Coal  Co., 
158  111.  App.  578;  Texas,  etc.  E.  Co. 
V.  Gullett  (Tex.  Civ.  App.),  134  S.  W. 
262. 

Referring  to  Evidence  as  Basis  for 
Recovery. — The  judge  should  also  re- 
quire the  jury  to  determine  the  liabil- 
ity from  the  evidence  and  from  that 
alone,  and  an  instruction  which  would 
permit  them  to  enter  into  an  open 
field  of  investigation  cannot  be  sus- 
tained. Freeport  v.  Isbell,  83  111.  440, 
approved  in  Muren  Coal,  etc.  Co.  v. 
Howell,  204  111.  515,  523,  68  N.  E. 
456. 

Doctor's  Bills. — An  instruction  al- 
lowing recovery  for  the  doctor's  bill  is 
erroneous  where  there  is  no  evidence 
as  to  the  payment  of  doctor's  bills. 
Portsmouth,  etc.  E.  Co.  v.  Peed,  102 
Va.   662,   47   S.   E.   850. 

Future  Prospects. — The  jury  sHould 
not  be  instructed  to  consider  deced- 
ent's prospects  for  the  future  or  his 
expectancy  of  life,  where  no  evidence 
is  submitted  as  to  these  elements.  Ala- 
bama, etc.  E.  Co.  V.  Overstreet,  85  Miss. 
178,  37  So.  819. 
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pensate  plaintiffs  is  good,  in  the  absence  of  a  request  for  a  more  spe- 
cific instruction.^ 

Pecuniary  l*oss.  —  Since  the  only  damages  recoverable  are  such  pe- 
cuniary benefits  as  the  plaintiff  had  a  reasonable  expectation  of  re- 
ceiving from  the  deceased  had  he  lived,  the  instructions  should  require 
the  jury  to  limit  the  assessment  of  damages  to  the  actual  "pecuniary 
damages"  sustained  as  shown  by  the  evidence.^  But  if  the  statute 
restricts  the  recovery  to  a  penalty  within  specified  amounts,  it  is  error 
to  instruct  the  jury  to  limit  the  recovery  to  plaintiff's  pecuniary 
loss.* 

If  there  is  no  evidence  of  actual  pecuniary  loss  to  collaterals,  as  to  whom 
pecuniary  loss  is  not  presumed,  it  is  error  to  instruct  the  jury  to 
consider  "^the  loss  arising  to  such  collaterals,^  and  on  request  the  jury 
should  be  instructed  that  only  nominal  damages  should  be  given  in 
such  ease.® 

Measure  of  Damages  as  Effected  by  Life  Expectancy  of  Beneficiary.  -Where 
the  widow  sues  for  the  death  of  her  husband,  the  failure  to  instruct 


2.  Ark.— Warren  &  O.  V.  E.  Co.  v. 
Waldrop,  93  Ark.  127,  123  S.  W.  792; 
Bodcaw  Lumb.  Co.  v.  Ford,  82  Ark. 
555,  102  S.  W.  896.  Colo.— Moffatt  v. 
Tenney,  17  Colo.  189,  30  Pac.  348,  351. 
Ga.— Central  of  Ga.  E.  Co.  v.  New- 
man, 74  S.  E.  1077.  HI. — Chicago,  etc. 
E.  Co.  V.  Louderback,  125  111.  App.  323 
(though  not  referring  jury  to  evidence 
in  assessing  same) ;  Chicago,  etc.  E.  Co. 
f.  Kneirim,  48  111.  App.  243^  Ind. 
Malott  V.  Shimer,  153  Ind.  35,  54  X.  E. 
101,  74  Am.  St.  Eep.  278;  Indianapolis, 
etc.  Tract.  Co.  v.  Newby,  45  Ind.  App. 
540,  90  N.  E.  29,  91  N.  E.  36.  la. 
Grace  v.  Minneapolis,  etc.  E.  Co.,  133 
N.  W.  672;  Andrews  r.  Chicago,  etc. 
E.  Co.,  86  Iowa  677,  53  N.  W.  399. 
Ky. — Louisville  &  N.  E.  Co.  r.  Simrall, 
127  Ky.  55,  104  S.  W.  1011.  Mo.— Geis- 
mann  v.  Missouri  Ed.  El.  Co.,  173  Mo. 
654,  73  S.  "W.  654;  Browning  v.  Wabash, 
etc.  E.  Co.,  124  Mo.  55,  27  S.  W.  644, 
afirming  24  S.  W.  731;  Downs  v.  Mis- 
souri, etc.  E.  Co.  (Mo.  App.),  143  S.  W. 
889,  892;  Voelker  r.  Hill-0'Meara,  etc. 
Co.,  153  Mo.  App.  1,  131  S.  W.  907. 
Tex. — Gonzales  v.  Galveston,  etc.  E.  Co. 
(Tex.  Civ.  App.),  107  S.  W.  896;  San 
Antonio,  etc.  E.  Co.  v.  Brock,  35  Tex. 
Civ.  App.  155,  80  S.  W.  422;  Galveston, 
etc.  E.  Co.  V.  Worthy  (Tex.  Civ.  App.), 
27  S.  W.  426. 

3.  Fowler  r.  Chicago,  etc.  E.  Co., 
234  111.  619,  '85  N.  E.  298,  reversing 
138    111.    App.    352;    Galveston,    etc.    E. 


Co.  V.  Worthy,  87  Tex.  459,  29  S.  W. 
376. 

Though  the  court  instructed  the  jury 
that  "such  damages  are  not  limited 
to  the  actual  pecuniary  damage  sus- 
tained by  the  plaintiff  by  reason  of 
loss  of  services  of  deceased,"  it  is 
not  reversible  error  where  the  instruc- 
tions as  a  whole  lay  down  the  cor- 
rect rule  that  actual  pecuniary  damage 
is  alone  to  be  considered.  Peters  f. 
Southern  Pac.  Co.,  160  Cal.  48,  69, 
116  Pac.  400. 

The  court  should  not  instruct  the 
jury  that  the  administratrix,  the  nom- 
inal plaintiff,  "could  recover  for  loss 
of  comforts  and  protection."  Such 
language,  however,  may  be  non-preju- 
dicial where  the  rule  of  damages  is 
otherwise  correctly  stated.  Cerrillos, 
etc.  E.  Co.  V.  Deserant,  9  X.  M.  49,  67, 
49  Pac.  807. 

As  to  instructions  fully  setting  out 
the  general  rule  as  to  damages,  see 
Burk  r.  Areata,  etc.  E.  Co.,  125  Cal. 
364,  365,  57  Pac.  106.5. 

4.  Ervin  v.  St.  Louis,  etc.  E.  Co., 
158  Mo.  App.  1,  139  S.  W.  498;  Chil- 
dress V.  Southwest  X.  E.  Co.,  141  Mo. 
App.  667,  126  S.  W.  169. 

5.  Colesar  v.  Star  Coal  Co.,  160  111. 
App.  251. 

6.  Burk  V.  Areata,  etc.  E.  Co.,  12o 
Cal.  364,  57  Pac.  1065,  no  presumption 
as  to  pecuniary  loss  by  adult  collateral 
heirs. 
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the  jury  that  the  measure  of  damages  was  effected  by  her  expectancy 
is  prejudicial.'' 

Contributing  to  Cause  Death  Instead  of  Causing  Death.  —  An  instruction 
that  the  jury  should  find  for  plaintiffs  if  they  found  the  defendant's 
negligent  acts  or  omissions  complained  of  "directly  contributed  to 
cause"  the  death,  instead  of  that  such  acts  and  omissions  caused  the 
death  is  reversible  error.^ 

Contributory  Negligence. —  An  instruction  that  by  contributory  neg- 
ligence is  meant  the  negligence  of  the  plaintiff  is  erroneous  as  it  ex- 
cludes the  contributory  negligence  on  the  part  of  the  deceased.^ 

Mitigating  Circumstances.  —  If  any  circumstances  exist  which  will  ag- 
gravate or  mitigate  the  wrong  they  should  be  pointed  out  by  appro- 
priate instructions.  The  jury  should  not  be  left  to  grope  their  way 
unaided  through  the  testimony  to  find  the  circumstances  of  mitigation 
or  aggravation.^" 

Excluding  Improper  Elements.  —  An  instruction  pointing  out  but  one 
improper  element  of  damages  that  compensation  for  grief  suffered  by 
the  beneficiaries  is  not  a  proper  element  of  damages  is  misleading 
in  that  it  does  not  exclude  other  improper  elements  as  loss  of  society." 

Beneficiaries.  —  An  instruction  tending  to  mislead  the  jury  as  to  the 
real  beneficiary  under  the  statute  is  reversible  error.^- 

X.  PRESUMPTIONS  AND  BURDEN  OF  PROOF.  — A.  As  to 

Wrongful  Act,  Neglect  or  Default.  —  In  an  action  for  wrongful 
death  the  burden  is  upon  plaintiff  in  the  first  instance  not  only  to 
prove  a  wrongful  act,  neglect  or  default  on  defendant's  part,^'  but 


7.  Helena  Gas  Co.  v.  Eogers  (Ark.), 
147  S.  W.  473,  where  action  is  for 
benefit  of  the  estate,  such  instruction 
unnecessary. 

8.  Green  v.  United  Eys.  Co.  (Mo. 
App.),  145  S.  W.  861. 

9.  Albrecht  v.  Morris  (Neb.),  136 
N.  W.  48.  See  generally  the  title 
' '  Negligence. ' ' 

10.  Rains  v.  St.  Louis,  etc.  E.  Co., 
71  Mo.  164,  36  Am.  Eep.  459.  See  also 
Cerrillos,  etc.  E.  Co.  v.  Deserant,  9 
N.  M.  49,  69,  49  Pac.  807. 

An  instruction  that  mitigating  or 
aggravating  circumstances  should  be 
taken  into  consideration  was  held  suifi- 
cient  without  pointing  out  each  and 
every  mitigating  or  aggravating  cir- 
cumstance to  be  considered  (Hayes  V. 
Williams,  17  Colo.  465,  30  Pac.  352), 
where  no  fuller  instructions  are  re- 
quested (Downs  V.  Missouri,  etc.  R. 
Co.    (Mo.),   143   S.   W.   889). 

Meaning  of  Mitigating  or  Aggravat- 
ing Circumstances. — Under  the  peculiar 
wording  of  the  Colorado  statute  it  was 
held    in    Moifatt    f.    Tenney,    17    Colo. 
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189,  30  Pac.  348,  351,  that  the  words 
' '  mitigating  and  aggravating  circum- 
stances attending  such  wrongful  act" 
taken  in  connection  with  the  preced- 
ing language  of  the  statute  referred 
to  circumstances  not  relating  to  the 
wrongful  act  itself,  but  such  as  affect 
the  actual  damages  suffered  by  the 
surviving  party  entitled  to  sue,  either 
by  way  of  diminishing  or  enhancing 
the  same. 

11.  International,  etc.  E.  Co.  v.  Mc- 
Vey,  99  Tex.  28,  87  S.  W.  328. 

It  is  error  to  refuse  to  instruct  upon 
request  that  no  recovery  could  be  had 
for  mental  suffering,  sorrow  and  dis- 
tress of  mind.  Gulf,  etc.  Co.  v.  Farm- 
er,   102    Tex.   235,    115    S.    W.    260. 

12.  Steel  V.  Kurtz,  28  Ohio  St.  191, 
198. 

13.  U.  S. — Perkins  v.  Northern  Pae. 
R.  Co.,  193  Fed.  219;  Southern  Pac. 
E.  Co.  V.  De  Valle  da  Costa  (C.  C.  A.), 
190  Fed.  689;  Eutherford  v.  Foster,  125 
Fed.  187,  60  C.  C.  A.  129;  Baker  v. 
Philadelphia,  etc.  E.  Co.,  149  Fed.  882. 
Ala.  — Suwell  V.  Derricott,  161  Ala.  259, 
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also  to  prove  that  the  death  was  the  proximate  result  of  plaintiff's 
act,  neglect  or  default."    But  he  is  not  required  to  exclude  all  pos- 


49  So.  895,  23  L.  E.  A.  (X.  S.)  996. 
Ark.— St.  Louis,  etc.  Co.  v.  Townsend,  69 
Ark.  380,  63  S.  W.  994.  Ind.— Pitts- 
burg, etc.  R.  Co.  r.  Rogers,  45  Ind.  App. 
230,  87  N.  E.  28.  Md. — United  El., 
etc.  Co.  V.  State,  100  Md.  634,  60  Atl. 
248.  Mass. — Manning  r.  Conway,  192 
Mass.  122,  78  N.  E.  401.  Mich. — Pow- 
ers r.  Pare  Marquette  R.  Co.,  143  Mich. 
879,  106  N.  W.  1117.  Mo.— McGee  f. 
Wabash  R.  Co.,  214  Mo.  530,  114  S.  W. 
33;  Warner  v.  St.  Louis,  etc.  R.  Co., 
178  Mo.  125,  77  S.  W.  67;  Murray  v. 
Missouri,  etc.  R.  €o.,  101  Mo.  236,  13 
S.  W.  817,  20  Am.  St.  Rep.  601.  N.  H. 
Piper  V.  Boston,  etc.  R.  Co.,  75  N.  H. 
435,  75  Atl.  1041,  preponderance  of  evi- 
dence sufficient.  N.  Y.— Wieland  V. 
Delaware,  etc.  Co.,  167  N.  Y.  19,  60 
N.  E.  234;  Causullo  r.  Lenox  Const.  Co., 
122  App.  Div.  672,  107  N.  Y.  Supp.  431; 
McConnell  v.  New  York,  etc.  Co.,  63 
App.  Div.  545,  71  N.  Y.  Supp.  616. 
N.  C. — Pegram  v.  Seaboard,  etc.  Co., 
139  N.  C.  303,  51  S.  E.  975.  R.  I. 
Wilson  r.  New  York,  etc.  R.  Co.,  29 
E.  I.  146,  69  Atl.  364.  Tex.— Inter- 
national, etc.  R.  Co.  V.  Catron  (Tex. 
Civ.  App.),  137  S.  W.  404,  406;  In- 
ternational, etc.  R.  Co.  V.  Knight  (Tex. 
Civ.  App.),  52  S.  W.  640.  W.  Va. 
Hanley  r.  West  Virginia,  etc.  Co.,  59 
W.  Va.  419,  53  S.  E.  625. 

See  generally  the  title  "Negligence." 

The  inability  of  deceased  to  testify 
as  to  the  manner  in  which  the  injury 
causing  death  occurred,  raises  no  pre- 
sumption either  for  or  against  the  ac- 
tion. Weatherby  v.  Nashville,  etc.  R. 
Co.,  166  Ala.  575,  51  So.  959;  Mis- 
sissippi, etc.  Co.  r.  Smith,  95  Miss.  528, 
48  So.  735. 

Railroad  Need  Not  Prove  It  was  Not 
Negligent. — The  burden  is  not  upon  the 
railroad  to  prove  affirmatively  that  it 
was  not  negligent  where  a  trespasser 
was  killed.  Sommers  v.  Mississippi, 
etc.  R.   Co..  7  Lea    (Tenn.)    201. 

Hotel  Fire. — No  presumption  of  neg- 
ligence causing  death  of  plaintiff's  in- 
testate arises  from  death  from  hotel 
fire.  Weeks  v.  McNultv,  101  Tenn.  495, 
48  S.  W.  809,  43  L.  R.'  A.  185. 

In  Georgia  a  statute  provides  that 
if  death  result  to  an  employe  from  any 
injury,  a  presumption  of  negligence 
arises.     But  this  act  is  not  retroactive. 


Wallace  v.  Southern  R.  Co.  (Ga.  App.), 
72   S.  E.   606. 

14.  U.  S. — Perkins  v.  Northern  Pac. 
R.  Co.,  193  Fed.  219;  Southern  Pac. 
R.  Co.  f.  De  Valle  da  Costa  (C.  C.  A.), 
190  Fed.  689;  Illinois  Cent.  R.  Co.  v. 
O'Neill,  177  Fed.  328,  100  C.  C.  A. 
658;  Baker  r.  Philadelphia,  etc.  R.  Co., 
149  Fed.  882.  Del.— Gismondi  r.  Peo- 
ples Ry.  Co.,  83  Atl.  136.  Blich.-Pow- 
ers  V.  Pere  Marquette  R.  Co.,  143  Mich. 
379,  106  N.  W.  1117.  Miss. — ]SIississippi 
Cotton  Oil  Co.  V.  Smith,  95  Miss.  528, 
48  So.  735.  Mo. — Warner  v.  St.  Louis, 
etc.  Co.,  178  Mo.  125,  77  S.  W.  67; 
Herke  f.  St.  Louis,  etc.  Co.,  141  Mo. 
App.  613,  125  S.  W.  822.  N.  H.— Piper 
V.  Boston,  etc.  R.  Co.,  75  N.  H.  435, 
75  Atl.  1041.  N.  J. — Chester  v.  Cape 
May,  etc.  Co.,  78  N.  J.  L.  131,  73  Atl. 
836^  evidence  failed  to  show  which 
of  two  causes  resulted  in  death  where 
defendant  was  liable  for  one  cause 
onlv.  N.  y. — Baxter  V.  Auburn,  etc. 
R.  'Co.,  190  N.  Y.  439,  83  N.  E.  469; 
Lew  V.  Mott  Iron  Wks.,  143  App.  Div. 
7,  127  N.  Y.  Supp.  506.  N.  C— Haynie 
V.  North  Carolina  El.  R.  Co.,  73  S.  E. 
198;  Pegram  r.  Seaboard  Air  Line  R. 
Co.,  139  N.  C.  303,  51  S.  E.  975.  Pa. 
McCafiferty  r.  Pennsylvania  R.  Co.,  193 
Pa.  339,  44  Atl.  435,  74  Am.  St.  Rep. 
690.  Tex.— International,  etc.  R.  Co. 
r.  Knight  (Tex.  Civ.  App.),  52  S.  W. 
640.  Va. — Milton's  Admx.  v.  Norfolk, 
etc.  R.  Co.,  108  Va.  752,  62  S.  E.  960. 

Plaintiff  must  not  only  show  an  in- 
jury causing  death  but  he  must  also 
show  that  it  was  due  to  defendant's 
negligence  and  how  it  occurred.  Mis- 
sissippi, etc.  Co.  V.  Smith,  95  Miss. 
528,  48  So.  735. 

If  death  might  have  resulted  from 
either  of  two  causes,  plaintiff  has  the 
burden  of  proving  with  reasonable  cer- 
tainty not  only  that  death  might  have 
resulted  from  defendant's  wrongful  act, 
but  that  death  did  result  therefrom. 
Herke  v.  St.  Louis,  etc.  R.  Co.,  141 
Mo.  App.  613,  125  S.  W.  822.  This 
burden  is  not  sustained  "by  showing 
merely  that  it  was  due  either  to  the 
negligence  of  the  master  or  of  a  fel- 
low servant.  He  may,  however,  estab- 
lish his  case  by  proof  of  the  master's 
negligence  adequate  to  produce  an  in- 
jury  without    negativing    all    possible 

Vol.  VI 


us 


DEATH  BY  WRONGFUL  ACT 


sibility  of  death  from  other  causes."  But  when  plaintiff  has  pro- 
duced the  proof  of  an  adequate  cause,  the  burden  rests  upon  the  de- 
fendant to  prove  other  facts  which  woukl  show  either  that  the  injury 
was  due  to  causes  for  which  the  master  was  not  responsible  or  that 
the  actual  cause  of  the  injury  causing  death  was  so  uncertain  that 
the  master's  neghgence  did  not  appear  with  reasonable  certainty  to 
have  been  the  cause.^*' 

B.  As  TO  Death.  —  While  the  burden  of  proof  on  the  question  of 
death  where  issue  is  taken  thereon  is  upon  the  plaintiff/^  the  death 
is  presumed  to  be  the  result  of  an  injury  sufficient  to  cause  it,  though 
there  is  evidence  to  prove  that  it  might  have  been  otherwise  produced, 
but  none  that  it  was.^^  But  if  the  surroundings  do  not  indicate  how 
the  deceased  came  to  be  where  found,  the  presumption  will  be  that  the 
death  was  without  design,  not  that  he  committed  suicide.^^ 

C.  As  TO  Knowledge  of  Defects  Causing  Death.  —  The  burden 
of  proving  deceased's  knowledge  of  defects  which  produced  the  injury 
causing  death  is  upon  defendant.^" 

D.  As  TO  Commencement  Within  Statutory  Period.  —  Where 
the  limitation  as  to  the  time  of  bringing  the  action  provided  in  the 
statute  is  a  condition  precedent  to  plaintiff's  right  to  maintain  the 
action,  the  burden  is  upon  plaintiff  to  prove  the  commencement  within 
the  time  specified.-^ 

E.  As  TO  Contributory  Negligence.  —  In  view  of  the  natural 
instinct  of  self-preservation  the  presumption,  in  the  absence  of  evi- 
dence, is  that  deceased  was  in  the  exercise,  of  due  care  at  the  time  of 
the  occurrence  of  the  wrongful  act  causing  death,  and  therefore  the 
burden  of  proving  the  contributory  negligence  of  deceased  is  upon 
the  defendant,'^  unless  plaintiff's  evidence  discloses  contributory  neg- 


suggestions  of  the  existence  of  other 
causes."  Southern  Pac.  Co.  v.  De  Valle 
da  Costa  (C.  C.  A.),  190  Fed.  689,  700. 

15.  Herke  v.  St.  Louis,  etc.  E.  Co., 
141  Mo.  App.  613,  125  S.  W.  822. 

16.  'Southern  Pac.  Co.  v.  De  Valle 
da  Costa  (C.  C.  A.),  190  Fed.  6S9,  700; 
McGee  v.  Wabash  R.  Co.,  214  Mo.  530, 
114  S.  W.  33. 

17.  Northern  Pac.  E.  Co.  v.  King, 
181  Fed.  913,  104  C.  C,  A.  351. 

18.  Santer  v.  New  York  Cent.  E. 
Co.,  66  N.  Y.  50,  23  Am.  Eep.  IS,  af- 
firming 6  Hun  446. 

Where  deceased  survived  the  injuries 
ten  days  there  is  no  presumption  of 
death  therefrom.  Northern  Pac.  E.  Co. 
V.  King,  181  Fed.  913,  104  C.  C.  A. 
351. 

19.  Voelker  v.  Hill-0'Meara  Const. 
Co.,  153  Mo.  App.  1,  131  S.  W.  907. 
See  also  111. — Devine  v.  National  Safe 
Dep.  Co.,  240  111.  369,  88  N.  E.  804; 
Collison    V.    Illinois,    etc.    E.    Co.,    239 


111.  532,  88  N.  E.  251.  Kan.— Hart  v. 
St.  Louis,  etc.  E.  Co.,  80  Kan.  699,  102 
Pac.  1101.  Wis. — Sorenson  v.  Menasha, 
etc.    Co.,   56    Wis.   338,   14   N.   W.   446. 

20.  Swift  Co.  V.  Gaylord,  126  111. 
App.  281,  this  is  a  matter  of  defense. 
See  generally  the  title  "Master  and 
Servant. ' ' 

21.  Louisville,  etc.  E.  Co.  v.  Chara- 
blee  (Ala.),  54  So.  681;  Poff  v.  North- 
eastern, etc.  Co.,  72  N.  H.  164,  55  Atl. 
891. 

22.  U.  S. — Eothe  V.  Pennsylvania 
Co.,  195  Fed.  21;  Deninger  v.  Ameiican 
Loc.  Co.,  185  Fed.  22,  107  C.  C.  A. 
126;  Illinois  Cent.  E.  Co.  v.  O'Neill, 
177  Fed.  328,  100  C.  C.  A.  658;  Wabash 
E.  Co.  V.  De  Tar,  141  Fed.  932,  73  C. 
C.  A.  166,  4  L.  E.  A.  (N.  S.)  352  (not 
entitled  to  probation  force  of  affirma- 
tive evidence).  Ala. — Mobile,  etc.  Co. 
V.  Bromberg,  141  Ala.  258,  37  So.  395; 
Alabama,  etc.  Co.  v.  Frazier,  93  Ala. 
45,  9  So.  30*3,  30  Am.  St.  Eep.  28.  Ariz. 
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DeAmado  v.  Friedman,  11  Ariz,  56,  89 
Pae.  588.  Ark.— Little  Eoclc,  etc.  R. 
Co.  V.  Everett,  48  Ark.  333,  3  S.  W. 
50,  3  Am.  St.  Eep.  230,  Cal.— Schneider 
V.  Market  St.  K.  Co.,  134  Cal.  482,  66 
Pae.  734;  Heckle  v.  Southern  Pac,  Co., 
123  Cal.  441,  56  Pac.  56;  Clark  v.  Tu- 
lare, etc.  Co.,  14  Cal.  App.  414,  112  Pac. 
564;  Foley  v.  Northern  Cal.  P.  Co, 
14  Cal.  App.  401,  112  Pac,  467;  Wil- 
liams V.  San  Francisco,  etc.  K.  Co.,  6 
Cal,  App,  715,  93  Pac.  122,  Colo. 
Denver,  etc,  Co,  v.  Parker,  123 
Pae.  680,  688,  entitled  to  some 
probative  force.  Del. — Wood  v.  Phil- 
adelphia, etc.  E.  Co.,  76  Atl.  613.  Fla. 
Jacksonville  El.  Co.  v.  Sloan,  52  Fla. 
257,  42  So,  516,  Idaho.— Film er  v. 
Boise  Trac.  Co,,  14  Idaho  327,  94  Pac. 
432,  15  L.  E.  A.  (N.  S.)  254.  111.— Bren- 
Den  V.  Chicago,  etc.  E.  Co.,  147  111. 
App.  263,  affirmed,  241  111.  610,  89 
N,  E.  756.  Ind.— Chicago,  etc.  E.  Co. 
V.  Ginther,  90  N,  E,  911  (by  statute); 
Cleveland,  etc.  E.  Co.  i\  Starks,  89 
N.  E.  602;  Pittsburgh,  etc.  E.  Co.  C 
Eogers,  87  N.  E.  28  (direct  evidence 
necessary  where  plaintiff's  evidence 
shows  contributory  negligence).  la. 
Wilson  V.  Illinois  Cent.  E.  Co.,  150 
Iowa  33,  129  N.  W.  340  (rule  has  no 
application  where  there  are  eye  wit- 
nesses); Korab  v.  Chicago,  etc.  E.  Co., 
149  Iowa  711,  128  N.  W.  529;  Gray 
V.  Chicago,  etc.  E.  Co.,  143  Iowa  268, 
121  N.  W.  1097;  Brown  V.  West  Eiv- 
erside  Coal  Co.,  143  Iowa  662,  120 
N.  W.  732.  Ky. — Johnson  v.  Wester- 
field's  Admr.,  143  Ky.  10,  135  S.  W. 
425;  Cincinnati,  etc.  E.  Co.  V.  Yocum's 
Admr.,  137  Ky.  117,  123  S.  W.  247; 
Warren's  Admr.  v.  Jeunesse,  122  S.  W. 
862.  Mich.— Gates  r.  Beebe,  135  N.  W. 
934;  Gilbert  v.  Ann  Arbor  E.  Co.,  161 
Mich.  73,  125  N,  W,  745  (where  no 
eye  witnesses  only),  Minn. — Gilbert 
V.  Tracy,  115  Minn.  443,  132  N.  W, 
752;  Lewis  v.  Chicago,  etc.  E.  Co.,  Ill 
Minn.  509,  127  N.  W.  180.  Mo.— Eyan 
V.  St,  Louis,  etc,  E,  Co.,  190  Mo.  621, 
89  S.  W.  865,  2  L.  E.  A.  (N.  S.)  777; 
Schmidt  V.  St.  Louis,  etc.  E.  Co.,  149 
Mo.  269,  50  S.  W.  921,  73  Am.  St.  Eep. 
380;  Newton  v.  Wabash  E.  Co.,  152 
Mo.  App.  167,  132  S.  W.  1195;  Eich- 
ter  V.  United  E.  Co.  (Mo.  App.),  129 
S.  W.  1055;  Heine  v.  St.  Louis,  eta 
E.  Co.,  144  Mo.  App.  443,  129  S.  W. 
421.  Neb.— Albrecht  v.  Morris,  136 
N.  W.  48.  N.  C— Cogdell  v.  Wilming- 
ton,  etc.   Co.,   132  N,   C,  852,  44  S,  E. 


618.  N.  D. — Kunkel  v.  Minneapolis, 
etc.  Co.,  18  N.  D.  367,  121  N.  W.  830; 
Cameron  v.  Great  Northern  E.  Co.,  8 
N.  D.  124,  77  N.  W.  1016  (where  no 
eye  witnesses  to  accident).  Ohio, 
Jackson,  etc,  Co,  V.  Hathaway,  27  Ohio 
C,  C.  745,  7  Ohio  C,  C.  (N.  S,)  242. 
Pa. — Pennsylvania  Tel,  Co,  V.  Varnau, 
15  Atl.  624.  S.  D.— Whaley  V.  Vidal, 
132  N.  W.  248.  Tex.— Houston,  etc.  E. 
Co.  V.  Davenport,  102  Tex.  369,  117 
S.  W.  790;  Houston,  etc.  E.  Co.  v. 
Davenport  (Tex.  Civ.  App.),  110  S.  W. 
150;  Texas,  etc.  Co,  v.  Huber,  16  Tex, 
Civ,  App.  154,  95  S.  W.  568.  Vt,— Hill 
V.  New  Haven,  37  Vt.  501,  88  Am.  Dec. 
613.  Va.— Norfolk,  etc.  Co,  r.  Gil- 
man's  Admr.,  88  Va.  239,  13  S,  E,  475. 
Wash, — Tecker  v.  Seattle,  etc.  E.  Co., 
60  Wash,  570,  111  Pac,  791. 

The  presumption  of  the  exercise  of 
care  is  inapplicable  where  the  sur- 
rounding facts  and  circumstances  con- 
clusively establish  his  contributory  neg- 
ligence, Eich  V.  Chicago,  etc,  E.  Co,, 
149  Fed,   79,   78   C,   C,  A.   663. 

Deceased  Presumed  To  Have  Seen 
What  Could  Be  Seen. — Chicago,  etc.  E. 
Co.  V.  Ginther  (Ind.  App.),  90  N,  E. 
911, 

Negligence  Must  Be  Proved  Not- 
withstanding Presumption, — This  pre- 
sumption of  due  care  does  not  allow 
a  recovery  without  proof  of  the  neg- 
ligence of  defendant.  Powers  v.  Pere 
Marquette  E.  Co.,  143  Mich.  379,  106 
N.   W.  1117. 

Where  Eye  Witnesses,  Rule  Not  Ap- 
plicable.— The  presumption  of  due  care 
has  no  application  where  there  is  di- 
rect evidence  as  to  the  circumstances 
surrounding  the  death  (Ames  v.  Water- 
loo, etc.  Co.,  120  Iowa  640,  95  N.  W. 
161)  that  is,  where  there  are  eye  wit- 
nesses (Casper  r.  Illinois  Cent.  E.  Co., 
149  111.  App.  588;  Illinois  Cent.  E.  Co. 
V.  Kief,  111  111.  App.  354;  Wilson  v. 
Illinois  Cent.  E.  Co.,  150  Iowa  33,  129 
N.  W.  340). 

"It  is  a  presumption  of  fact,  not  of 
law,  and,  like  other  presumptions  aris- 
ing from  the  ordinary  or  usual  conduct 
of  men,  rather  than  from  what  is  in- 
variable or  universal,  it  is  disputable, 
and  cannot  exist  where  it  is  incom- 
patible with  the  conduct  of  the  person 
to  whom  it  is  sought  to  apply  it.  .  .  . 
It  is  thus  plainly  and  authoritatively 
settled  not  only  that  the  presumption 
of  the  exercise  of  reasonable  care  is 
a  rebuttable  inference  of  fact,  but  also 
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ligence  or  that  the  accident  could  not  have  occurred  without  the  con- 
tributory fault  of  decedent.23  In  a  few  jurisdictions,  however,  the 
burden  is  upon  plaintiff,  as  a  part  of  his  case,  to  prove  that  deceased 
was  in  the  exercise  of  ordinary  care  at  the  time  of  the  injury  causing 
death." 


that  it  does  not  liave  any  probative 
force  or  weight  in  a  case  where  the 
surrounding  circumstances  are  shown 
to  have  been  such  that,  had  the  in- 
jured person  taken  reasonable  precau- 
tions for  his  safety,  the  injury  would 
not  have  occurred."  Wabash  K.  Co. 
V.  Be  Tar,  141  Fed.  932,  73  C.  C.  A. 
166,  4  L.  K.  A.  (N.  S.)  352,  cited  with 
approval  in  Eothe  V.  Pennsylvania  R. 
Co.,  195  Fed.  21,  26. 

23.  Cal. — Williams  v.  San  Francisco, 
etc.  Co.,  6  Cal.  App.  715,  93  Fac.  122. 

Ind Pittsburg,  etc.  R.  Co.  v.   Rogers, 

45  Ind.  App.  230,  87  N.  E.  28.  Tex. 
Huber  v.  Texas,  etc.  R.  Co.  (Tex.  Civ. 
App.),  113  S.  W.  984.  Va.-Norfolk, 
etc.  R.  Co.  V.  Oilman's  Admr.,  88  Va. 
239,  13  S.  E.  475. 

Death  of  Party  Does  Not  Change 
Eule, — If  the  circumstances  indicate 
contributory  negligence  of  deceased, 
the  fact  that  the  person  is  deceased 
does  not  change  the  rule  placing  the 
burden  of  showing  excuse  upon  the 
injured  party.  The  party  suing  must 
then  show  matter  of  excuse.  Pennsyl- 
vania Co.  V.  Mahoney,  22  Ohio  C.  C. 
469,  12  Ohio  Cir.  Dec.  366. 

Defendant  Need  Not  Prove  Contrib- 
utory Negligence  by  Own  Evidence. 
While  the  burden  of  proving  the  con- 
tributory negligence  of  deceased  is 
upon  the  defendant,  he  is  not  required 
to  prove  it  by  his  own  evidence,  "if 
the  evidence  introduced  by  the  plaintiff 
show  that  the  deceased  might,  by  the 
use  of  ordinary  care  and  diligence,  have 
avoided  the  injury,  then  in  such  case 
he  was  guilty  of  contributory  negli- 
gence which  prevents  a  recovery." 
Pittsburg,  etc.  R.  Co.  v.  Rogers,  45  Ind. 
App.   230,   87  N.  E.   28,  35. 

Contributory  Negligence  Not  Pre- 
sumed.— "Where  a  person  is  killed  by 
the  negligence  of  another,  it  cannot  be 
inferred  that  he  was  guilty  of  con- 
tributory negligence,  unless  the  undis- 
puted evidence  clearly  and  fully  rebuts 
the  presumption  that  he  exercised  due 
care  for  his  safety."  La  Pray  v.  La- 
voris  Chem.  Co.  (Minn.),  134  N.  W. 
313,  per  curiam. 
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24.  Conn. — ^Bartram  v.  Sharon,  71 
Conn.  686,  43  Atl.  143,  71  Am.  St. 
Rep.  225;  Ryan  v.  Bristol,  63  Conn. 
26,  27  Atl.  309.  111.— Stack  v.  East  St. 
Louis,  etc.  Co.,  245  111.  308,  92  N.  E. 
241;  Stollery  v.  Cicero,  etc.  Co.,  243 
111.  290,  90  N.  E.  709;  Casey  V.  Adam^ 
137  111.  App.  404,  afflrmed,  234  111.  350, 
84  N.  E.  933.  Me. — McDonough  v. 
Grand  Trunk  R.  Co.,  98  Me.  304,  56 
Atl.  913.  Md. — State  v.  Baltimore,  etc. 
R.  Co.,  24  Md.  84,  87  Am.  Dec.  600. 
Mass.  — Haynes  v.  Boston  El.  R.  Co., 
204  Mass.  249,  90  N.  E.  419;  Hamma 
v.  Haverhill  G.  Co.,  203  Mass.  572,  89 
N.  E.  1043;  French  v.  Sabin,  202  Mass. 
240,  88  N.  E.  845;  Prince  V.  Lowell 
Elec.  Light  Corp.,  201  Mass.  276,  87 
N.  E.  558.  N.  Y.— Clancy  v.  New  York, 
etc.  R.  Co.,  201  N.  Y.  235,  94  N.  E. 
807;  Lamb  v.  Union  R.  Co.,  195  N.  Y, 
260,  88  N.  E.  371,  reversing  125  App. 
Div.  286,  109  N.  Y.  Supp.  97  (where 
defendant's  negligence  does  not  excuse 
plaintiff's  contributory  negligence); 
Baxter  v.  Auburn,  etc.  Co.,  190  N.  Y. 
439,  83  N.  E.  469,  reversing  118  App. 
Div.  919,  103  N.  Y.  Supp.  1116;  Perez 
V.  Sandrowitz,  180  N.  Y.  397,  73  N.  E. 
228  (case  should  not  be  submitted  to 
jury  because  of  failure  to  prove  free- 
dom from  contributory  negligence) ; 
Zaun  V.  Long  Island  R.  Co.,  139  App. 
Div.  719,  124  N.  Y.  Supp.  511,  afftrmeS, 
201  N.  Y.  599,  95  N.  E.  1142;  Nichols 
V.  Searle  Mfg.  Co.,  134  App.  Div.  62, 
118  N.  Y.  Supp.  651;  Gallagher  V.  New 
York  City  R.  Co.,  109  N.  Y.  Supp.  515 
(applicable  to  both  adults  and  chil- 
dren). Ohio. — Wolf  V.  Lake  Erie,  etc. 
Co.,  55  Ohio  St.  517,  45  N.  E.  708,  36 
L.  R.  A.  812. 

Degree  of  Proof. — The  strict  proof 
required  in  personal  injury  cases  is  not 
required  of  the  personal  representative 
in  an  action  for  the  death  of  his  in- 
testate. Zaun  V.  Long  Island  R.  Co., 
139  App.  Div.  719,  124  N.  Y.  Supp.  511, 
aprmed,  201  N.  Y.  599,  95  N.  E.  1142; 
Charters  v.  Palmer,  98  N.  Y.  Supp. 
887. 

When  Burden  Not  Sustained.-— The 
burden  of  showing  freedom  from  con- 
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F.  As  TO  Pecuniary  Loss.  —  Upon  the  death  of  a  minor  leaving 
a  parent  or  parents,^^  or  a  husband  or  wife  leaving  the  other  or  chil- 
dren surviving,  a  presumption  of  pecuniary  loss  arises  therefrom  in 
some  jurisdictions,  and  evidence  as  to  pecuniary  loss  on  the  bene- 
ficiaries' part  need  not  be  given,  as  plaintiff  will  be  entitled  to  nominal 
damages  though  no  other  damage  be  proved.-*'    But  the  presumption 


tributory  negligence  upon  deceased's 
part  is  not  sustained  where  there  is 
no  direct  evidence,  and  no  inferential 
evidence  of  any  care  for  his  own  safe- 
tv.  Gallagher  v.  New  York,  etc.  E.  Co., 
109  N.  Y.  Supp.  515. 

Showing  Deceased  Was  Habitually 
Careful. — A  showing  that  plaintiff  was 
habitually  careful  does  not  raise  the 
presumption  of  deceased's  negligence 
where  the  evidence  shows  the  accident 
happened  in  a  certain  way.  Casey  i". 
Adams,  137  111.  App.  404,  afflrmed,  234 
111.  350,  84  N.  E.  933. 

Burden  as  to  Deceased's  Gross  Neg- 
ligence.— Under  a  statute  making  a 
railroad  liable  for  death  at  crossings 
because  of  its  failure  to  sound  the 
bell,  unless  deceased  was  guilty  of 
gross  negligence,  the  burden  is  upon 
the  defendant.  Slattery  v.  New  York, 
etc.  E.  Co.,  203  Mass.  453,  89  N.  E. 
622. 

Not  Proof  Beyond  Reasonable  Doubt. 
The  mother's  due  care  need  not  be 
proved  beyond  a  reasonable  doubt  as 
this  is  a  civil  action  and  not  a  crim- 
inal action.  Grella  v.  Lewis  Wharf 
Co.  (Mass.),  97  N.  E.  745,  stating  his- 
tory  of   Massachusetts   legislation. 

25.  HI.  — Chicago,  etc.  E.  Co.  v.  Hus- 
ton, 196  111.  480,  63  N.  E.  1028  (that 
son  worked  for  father  and  received 
wlages  therefor  does  not  change  rule) ; 
Nordhaus  v.  Vandalia  E.  Co.,  147  111. 
App.  274,  affirmed,  242  111.  166,  89 
N.  E.  974;  Savage  r.  Hayes  Bros.  Co., 
142  111.  App.  316;  Cleveland,  etc.  Co. 
V.  Dukeman,  130  111.  App.  105;  s.  c, 
134  111.  App.  396,  affirmed,  237  111.  104, 
86  X.  E.  712  (the  question  as  to 
whether  the  "next  of  kin"  received 
pecuniary  assistance  is  th^n  immate- 
rial); Grace,  etc.  Co.  r.  Strong,  127 
111.  App.  336,  affirmed,  224  111.  630,  79 
N.  E.  967;  Huff  r.  Peoria,  etc.  Co.,  127 
111.  App.  242.  Minn. — Youngquist  v. 
Minneapolis,  etc.  E.  Co.,  102  Minn.  501, 
114  N.  W.  259.  S.  C— Mason  v.  South- 
ern E.  Co.,  58  S.  C.  70,  36  S.  E.  440, 
79  Am.  St.  Eep.  826,  53  L.  E.  A.  913. 
Tex. — Gonzales   r.    Galveston,    etc.    Co. 


(Tex.  Civ.  App.),  107  S.  W.  896. 
Wash.— Atrops  r.  Costello,  8  Wash.  149, 
35  Pac.  620.  Contra,  St.  Louis  M.  &  S. 
E.  E.  Co.  V.  Garner,  76  Ark.  555,  89 
S.  W.  550.     See  supra,  VIII,  A. 

Presumption  as  Extending  to  Adult 
Children. — Though  in  Eautman  v.  Chi- 
cago, etc.  E.  Co.,  156  111.  App.  457, 
it  is  said  the  presumption  of  pecuniary 
loss  extends  to  adult  children,  in  other 
jurisdictions  pecuniary  loss  on  the  part 
of  adult  children  must  be  affirmatively 
proved.  St.  Louis,  M.  &  S.  E.  E.  Co. 
r.  Garner,  76  Ark.  555,  89  S".  W.  550; 
Standard  Light,  etc.  Co.  V.  Munsey 
(Tex.  Civ.  App.),  76  S.  W.  931;  Inter- 
national, etc.  E.  Co.  r.  De  Bajligethy, 
9   Tex.    Civ.   App.    108,   29-  S.   W.    829. 

Presumption  of  Existence  of  Family 
Relation. — "'Under  age  the  law  pre- 
sumes the  relation  to  exist,  and  that 
stands  for  proof  until  the  contrary  ap- 
pears. Over  age,  no  doubt  but  the  re- 
lation must  be  shown  to  exist  in  point 
of  fact.'  "  Lewis  v.  Hunlock's  Creek, 
etc.  Co.,  203  Pa.  511,  53  Atl.  349;  Penn- 
sylvania E.  Co.  V.  Adams,  55  Pa.  499. 

Son  Living  in  Another  State  and 
Not  Aiding  Parents.  — The  presumption 
of  pecuniary  loss  by  the  father  is  not 
overcome  by  evidence  that  deceased 
was  seventeen  years  old,  self  support- 
ing and  lived  in  another  state  than 
that  of  the  father  and  for  several  years 
the  father  had  not  demanded  any  pe- 
cuniary aid,  as  he  had  a  legal  right  to 
his  services.  Youngquist  f.  Minneap- 
olis, etc.  E.  Co.,  102  Minn.  501,  114 
N.  W.  259.  But  this  presumption  does 
not  exist  where  the  son  left  the  par- 
ent's home  without  their  consent  and 
had  never  contributed  anything  to  their 
support  or  assistance  in  any  manner. 
Dean  v.  Oregon,  etc.  Co.,  38  Wash.  565, 
80  Pac.   842. 

26.  U.  S.— Standard  Oil  Co.  v.  Park- 
inson, 152  Fed.  681,  82  C.  C.  A.  29 
(Nebraska  statute.  Presumption  is  re- 
buttable and  evidence  in  support  of  it 
may  be  produced  prior  to  whether  it 
is  known  defendant  will  present  evi- 
dence to  disprove  it);  Peden  r.  Amer- 
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of  pecuniary  loss  to  wife  and  children  from  the  death  of  the  husband 
and  father  does  not  extend  to  the  "next  of  kin"  not  dependent  upon 
him  for  support,  and  they  must  show  pecuniary  loss  to  justify  a  re- 
covery for  more  than  nominal  damages.^^ 

In  some  jurisdictions  the  doctrine  of  nominal  damages  is  not  ap- 
plicable and  actual  pecuniary  loss  must  be  proved  to  justify  any 
recovery  in  all  cases.-^ 

Burden  of  Proving  Life  Expectancy  and  Earnings.  -  In  order  to  recover 
substantial  damages,  plaintiff  has  the  burden  of  proving  deceased's 
life  expectancy,'**  as  well  as  what  the  future  earnings  of  deceased  will 


lean  B.  Co.,  120  Fed.  523.  Ill.^Swift 
Co.  V.  Gaylord,  229  111.  330,  82  N.  E. 
299;  Komeo  v.  Western,  etc.  Co.,  157 
111  App.  67,  72;  Bonato  v.  Peabody 
Coal  Co.,  156  111.  App.  196.  Ind. 
Cleveland,  etc.  R.  Co.  v.  Starks  (Ind. 
App.),  89  N.  E.  602;  Pittsburgh,  etc. 
E.  Co.  V.  Reed,  44  Ind.  App.  635,  88 
N.  E.  1080.  N.  J.— Carter  v.  West 
Jersey,  etc.  Co.,  76  N.  J.  L.  602,  71 
Atl.  253.  Ohio. — Toledo,  etc.  Co.  v. 
Ward,  25  Ohio  C.  C.  399,  husband  pre- 
sumed to  support  wife  unless  evidence 
to  the  contrary.  Pa. — Delaware,  etc. 
E.  Co.  V.  Jones,  128  Pa.  308,  18  Atl. 
330,  pecuniary  loss  need  not  be  proved 
by  wife  for  negligent  killing  of  hus- 
band to  recover  substantial  damages; 

Loss  of  Support  Presumed.— Where 
the  domestic  relations  between  the  de- 
ceased husband  and  wife  were  proved 
to  have  been  the  happiest  which  could 
have  existed,  loss  of  support  will  be 
presumed.  Evarts  v.  Santa  Barbara  IT. 
Co.,  3  Cal.  App.  712,  86  Pac.  830. 

27.  Pittsburgh,  etc.  E.  Co.  v.  Reed, 
44  Ind.  App.  635,  88  N.  E.  1080;  Cleve- 
land, etc.  R.  Co  V.  Drumm,  32  Ind. 
App.  547,  70  N.  E.  286. 

Loss  Presumed  Only  Where  Legal 
Eight  to  Services  or  Support  Exists. 
Where  the  deceased  had  a  legal  right 
to  demand  the  services  of  the  deceased, 
or  to  demand  support  and  maintenance 
at  the  hands  of  deceased,  then  sub- 
stantial pecuniary  damages  will  be 
presumed,  while  if  recovery  is  sought 
by  a  collateral  relative,  or  one  having 
no  such  legal  claim,  and  who  was,  iii 
fact,  not  dependent  upon  deceased,  the 
presumption  of  substantial  damages 
may  not  be  indulged.  111. — Romeo  v. 
Western,  etc.  Co.,  157  111.  App.  67; 
Chicago,  etc.  R.  Co.  v.  Scholten,  75  111. 
468.  Ind. — Korrady  v.  Lake  Shore,  etc. 
E.    Co.,   131    Ind.   261,    29    N.   E.    1069. 
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N.  D. — Haug  v.  Great  Northern  R.  Co., 
8  N.  D.  23,  77  N.  W.  97,  73  Am.  St. 
Rep.  727,  42  L.  R.  A.  664.  Tex.— Winnt 
V.  International,  etc.  R.  Co.,  74  Tex. 
32,  11  S.  W.  907. 

Collateral  Relatives. — There  is  no 
presumption  that  the  collateral  rela- 
tions might  reasonably  expect  to  de- 
rive pecuniary  benefit  from  the  con- 
tinuation of  the  life  of  the  deceased. 
Romeo  v.  Western,  etc.  Co.,  157  111. 
App.    67,   72. 

28.  Hurst  V.  Detroit,  etc.  E.  Co.,  '84 
Mich.  539,  48  N.  W.  44;  Van  Brunt  V. 
Cincinnati,  etc.  R.  Co.,  78  Mich.  530, 
44  N.  W.  321;  Cooper  v.  Lake  Shore, 
etc.  E.  Co.,  66  Mich.  261,  33  N.  W. 
306,  11  Am.  St.  Rep.  482;  McGown 
V.  International,  etc.  R.  Co.,  85  Tex. 
289,  20  S.  W.  80;  Rader  V.  Galveston, 
etc.  R.  Co.  (Tex.  Civ.  App.),  137  S.  W. 
718;  Galveston,  etc.  R.  Co.  v.  Gormley 
(Tex.  Civ.  App.),  27  S.  W.  lOol. 

In  England  the  action  cannot  be 
supported  to  recover  nominal  damages 
(Boulter  v.  Webster,  11  L.  T.  598,  13 
W.  R.  298),  but  actual  damages  m'usf 
accrue  to  plaintiff  from  the  death. 
Damages  are  not  presumed  from  the 
relationship  of  the  parties  entitling  a 
party  to  nominal  damages  (Duckworth 
r.  Johnson,  4  H.  &  N.  653,  29  L.  J. 
Ex.  25,  5  Jur.  (N.  S.)  630,  7  W.  E. 
655.  See  also  Franklin  v.  Southeastern 
E.  Co.,  3  H.  &  N.  211,  4  Jur.  (N.  S.) 
565;  Weems  v.  Mathieson,  4  Macq.  & 
H.  L.  215;  Sykes  v.  Northeastern  E. 
Co.,  44  L.  J.  C.  P.  191,  32  L.  T.  199; 
Hull  V.  Great  Northern  E.  Co.,  26  L.  E. 
Ir.  289;  Holleran  v.  Bagnell,  L.  E.  6 
Ir.  333;  Bourke  V.  Cork,  etc.  E.  Co., 
L.  E.  4  Jr.  682). 

29.  Savannah,  etc.  E.  Co.  v.  Stew- 
art, 71  Ga.  427;  Buckman  v.  Philadel- 
phia, etc.  E.  Co.,  227  Pa.  277,  75  Atl. 
1069. 
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be  and  their  present  value  to  those  who  were  dependent  upon  de- 
ceased.^" 

G.  As  TO  ]\Iatter  in  IMitigation  or  Excuse.  —  The  legal  presump- 
tion is  that  the  killing  of  one  man  by  another  is  wrongful,  and  the 
burden  is  on  the  defendant  to  plead  and  prove  any  matter  in  jus- 
tification or  mitigation  thereof.^^ 

H.  As  TO  Validity  of  Marriage.  —  In  an  action  by  the  mother 
to  recover  for  the  death  of  her  child,  the  burden  of  proof  to  show 
a  valid  marriage,  where  such  marriage  is  denied  in  the  answer,  is 
upon  plaintiff.^^ 

XI.  VERDICT  AND  JUDGMENT.  —  A.  Verdict.  — 1.  In  Gen- 
eral. —  In  accordance  with  the  general  rule  a  general  verdict^  on  a 
complaint  for  wrongful  death,  specifying  various  acts  of  negligence 
in  several  distinct  counts,  is  sufficient.^^ 

Apportionment  Against  Defendants. —  A  verdict  against  several  persons 
jointly  causing  the  wrongful  death  should  not  apportion  the  damages 
against  the  defendants.^* 

2.  Apportioning  Recovery.  —  Some  statutes  giving  an  action  for 
wrongful  death  provide  for  the  apportionment  of  the  recovery  among 
the  designated  beneficiaries  by  the  jury  in  their  verdict,^^'  and  since 


SO.  St.  Louis,  etc.  "R.  Co.  v.  Free- 
man, 89  Ark.  326,  116  S.  W.  678;  Rail- 
way Co.  V.  Robbins,  57  Ark.  377,  21 
S.  W.  886;  Sieber  v.  Great  Northern 
R.   Co.,   76   Minn.   269,   79   N.   W.   95. 

31.  Rutherford  v.  Foster,  125  Fed. 
187,  193,  60  C.  C.  A.  129  (there  is  a 
legal  presumption  that  an  assault  and 
battery  with  a  deadly  weapon  was 
wrongful) ;  Suell  V.  Derricott,  161  Ala. 
259,  49  So.  895,  23  L.  R.  A.  (N.  S.) 
996  (burden  of  proving  killirig  was  in 
self-defense  is  upon  defendant). 

Burden  of  Proving  Father's  Consent 
to  Breach  of  Employment  Contract. 
WTiere  the  theory  of  an  action  for  the 
wrongful  death  of  a  child  was  a 
breach  of  contract  of  hiring  made  with 
the  father,  the  burden  of  proving  the 
consent  of  the  father  to  the  breach  of 
the  contract  of  hiring  is  upon  the  de- 
fendant. Haynie  v.  Xorth  Carolina, 
etc.  Co.   (N.  C.),  73  S.  E.  198. 

32.  Lvnch  v.  Knoop,  118  La.  611, 
43  So.  252. 

33.  Where  the  complaint  contained 
four  counts  specifying  various  acts  of 
negligence  relied  upon  but  constituting 
only  one  cause  of  action,  a  verdict  for 
plaintiff  "on  each  and  all  of  the  four 
causes  of  action"  in  the  complaint 
and  assessing  the  damages  is  sufficient. 
Mize  f.  Rockv  Mt.,  etc.  Co.,  38  Mont. 
521,  100  Pac.  971;  Schmalfeld  f.  Peoria, 


etc.  R.  Co.,  156  111.  App.  1.     See  gen- 
erally the  title  "Verdict." 

34.  In  an  action  against  two  de- 
fendants, a  verdict  finding  both  guilty 
of  gross  negligence  and  assessing  the 
injuries  at  $5,000,  and  then  apportion- 
ing the  damages  between  the  defend- 
ants, is  improper,  but  the  part  appor- 
tioning the  verdict  will  be  regarde<l  as 
surplusage  and  judgment  will  be  ren- 
dered against  both  defendants  for  the 
full  amount.  San  Marcos,  etc.  Co.  v. 
Compton,  48  Tex.  Civ.  App.  586,  107 
S.   W.   1151. 

35.  U.  S.— Illinois  Cent.  R.  Co.  V. 
O'Xiell,  177  Fed.  328,  100  C.  C.  A. 
658  (Louisiana  statute).  Mass. — Smith 
V.  Thomson-Houston  Elec.  Co.,  188 
Mass.  371,  74  N.  E.  664.  N.  Y.— -lohn- 
son  V.  Phoenix  Bridge  Co.,  197  N.  Y. 
316,  90  N.  E.  953,  reversing  133  App. 
Div.  807,  118  N.  Y.  Supp.  88  (Canada 
statute).  Tex. — International,  etc.  R. 
Co.  V.  White,  103  Tex.  567,  131  S.  W. 
811,  modifying  120  S.  W.  958;  Texas, 
etc.  R.  Co.  V.  Scarborough,  104  S.  W. 
408,  aUirmea,  101  Tex.  436,  108  S.  W. 
805'  (defendant  cannot  complain  there- 
of). 

While  the  failure  to  apportion  the 
damages  in  the  verdict  among  the 
designated  beneficiaries  is  error  (Hous- 
ton, etc.  R.  Co.  V.  Moore,  49  Tex.  31), 
it  is  not  ground  for  reversal  where  no 

Vol.  VI 


454 


DEATH  BY  WRONGFUL  ACT 


the  verdict  and  judgment  must  follow  the  pleadings,  a  verdict  and 
judgment  giving  the  several  plaintiffs  respectively  an  amount  in 
excess  of  that  claimed  in  the  pleadings  cannot  be  sustained."'  But 
still  the  verdict  and  judgment  should  be  for  a  gross  sum  as  in 
other  cases.^'^ 

Excluding  Beneficiaries.  —  The  jury  may  properly  exclude  any  bene- 
ficiaries not  entitled  to  a  recovery.^^ 

3.  Special  Verdict.  —  The  court  should  not  submit  special  inter- 
rogatories as  to  immaterial  and  evidentiary  facts  in  connection  with 
the  manner  in  which  the  injury  was  caused.^*^ 


objection  to  the  verdict  on  this  ground 
is  made  (March  v.  Walker,  48  Tex. 
372;  International,  etc.  Co.  v.  Lehman 
[Tex.  Civ.  App.],  72  S.  W.  619),  or 
no  request  for  an  instruction  requiring 
the  jury  to  apportion  the  recovery 
among  the  beneficiaries  is  made  (Mis- 
souri, etc.  E.  Co.  f.  Evans,  16  Tex. 
Civ.  App.  68,  41  S.  W.  80;  Texas,  etc. 
E.  €o.  v.  Hudman,  8  Tex.  Civ.  App.  309, 
28  S.  W.  388,  writ  of  error  refused 
by  supreme  court). 

In  an  action  by  parents  for  death 
of  their  child,  the  recovery  being  ex- 
clusively for  the  benefit  of  husband 
and  wife,  and  the  recovery  being  com- 
munity property,  the  jury  need  not 
find  a  separate  amount  for  each.  Gal- 
veston, etc.  E.  Co.  V.  Hughes,  22  Tex. 
Civ.  App.  134,  54  S.  W.  264.  See  also 
Gulf,  etc.  Co.  V.  Burleson  (Tex.  Civ. 
App.),   26   S.   W.   1107. 

Manner  of  Apportionment  as  Ground 
for  Complaint  by  Defendant.  — The  de- 
fendant cannot  complain  of  the  manner 
in  which  the  verdict  is  apportioned 
between  the  plaintiffs  where  the  facts 
justify  the  submission  of  the  issue  as 
to  whether  each  of  the  plaintiffs  has 
suffered  a  loss.  International,  etc.  E. 
Co.  V.  Munn,  46  Tex.  Civ.  App.  276, 
102  S.  W.  442.  See  also  Texas,  etc. 
E.  Co.  V.  Hudman,  8  Tex.  Civ.  App.  309, 
28  S.  W.  388. 

36.  International,  etc.  E.  Co.  V.  Mc- 
Donald, 75  Tex.  41,  12  S.  W.   860. 

37.  While  the  jury  in  arriving  at 
the  total  amount  of  the  damages  should 
consider  the  pecuniary  injury  to  each 
beneficiary  where  the  statute  requires 
the  jury  to  assess  the  damages  accru- 
ing to  the  designated  beneficiaries  "re- 
spectively," the  verdict  should  be  for 
a  gross  sum  not  exceeding  the  maximum 
prescribed  by  the  statute.  Wolf  v. 
Lake  Erie,  etc.  E.  Co.,  55  Ohio  St.  517, 
45  N.  E.  708,  36  L.  E.  A.  812. 
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Verdict  Awarding  Damages  to  EUch 
Plaintiff  Separately. — A  verdict  not  in 
the  usual  form,  but  finding  deceased 
was  killed  by  defendant's  negligence, 
and  awarding  damages  in  specified 
amounts  to  each  plaintiff  separately, 
is  in  legal  effect  equivalent  to  the 
usual  formula  and  supports  the  judg- 
ment. International,  etc.  Co.  v.  John- 
son, 23  Tex.  Civ.  App.  160,  55  S. 
W.  772.  Thus,  a  verdict  finding 
"for  the  plaintiffs  and  fixing  the  dam- 
ages as  follows"  giving  the  names  of, 
and  the  amount  awarded  to,  each 
plaintiff  is  not  reversible  error.  Inter- 
national, etc.  E.  Co.  V.  White,  103  Tex. 
567,  131  S.  W.  811,  modifying  120  S.  W. 
958. 

38.  Missouri  Pac.  E.  Co.  v.  Henry, 
75  Tex.  220,  12  S.  W.  828,  failure  to 
prove   pecuniary   loss. 

Excluding  Persons  in  Verdict. — If 
any  of  the  beneficiaries  are  found 
guilty  of  contributory  negligence,  the 
jury  should  name  them  in  their  ver- 
dict and  thus  exclude  them.  Wolf  v. 
Lake  Erie,  etc.  E.  Co.,  55  Ohio  St. 
517,  45  N.  E.  708,  36  L.  E.  A.  812. 

Failure  To  Name  One  Plaintiff.— A 
verdict  apportioning,  the  damages 
among  several  beneficiaries  and  not 
mentioning  the  mother  disposes  of  her 
action,  where  it  was  alleged  and  proved 
she  was  not  damaged  and  no  recovery 
was  asked  on  her  account.  Houston, 
etc.  E.  Co.  V.  Lemair,  55  Tex.  Civ.  App. 
237,  119  S.  W.  1162. 

39.  Chicago,  etc.  E.  Co.  v.  Jordan, 
215  111.  390,  74  N.  E.  452,  findings  as 
to  whether  deceased  ran  into  the  car 
or  did  the  car  run  into  and  strike  de- 
ceased requested  where  negligence 
charged  was  failure  to  ring  bell,  ex- 
cessive speed. 

Special  findings  as  to  wilful  or  wan- 
ton injury  should  not  be  required  where 
there  is  no  evidence  tending  to  prove 
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FindimgB  as  to  Probable  Length  of  Life.  —  It  is  proper  to  refuse  to  re- 
quire special  findings  as  to  how  long  deceased  would  have  lived  had 
he  not  been  killed.**' 

Inconsistent  Findings.  —  As  in  other  cases  the  special  findings  should 
not  be  inconsistent  with  the  verdict  rendered.*^ 

Itemizing  Elements  of  Damages.  —  The  jury  should  not  be  required  to 
itemize  and  assess  a  separate  amount  for  each  element  entering  into 
and  making  up  the  gross  sum  allowed.'*- 


such    injury.      Chicago,    etc.    E.    Co.    v. 
Jordan,  215  111.  390,  74  X.  E.  452. 

Utah. — It  is  within  the  discretion  of 
the  court  to  grant  or  refuse  to  direct 
special  findings.  Webb  r.  Denver,  etc. 
E.  Co.,  7  Utah  117,  24  Pac.  616,  code 
provision. 

See  generally  the  title  "Verdict." 
Special  Verdict  Erroneously  Stating 
Position  of  Building. — Though  a  pe- 
tition claiming  damages  for  death  re- 
sulting from  explosion  of  gas  in  a  cer- 
tain building  on  the  left  side  of  the 
street,  and  the  special  verdict  stated 
the  building  was  on  the  right  side  of 
the  street,  it  is  immaterial.  Alexan- 
dria M.,  etc.  Co.  V.  Irish,  16  Ind.  App. 
534,   44   X.   E.   680. 

Contributory  Negligence. — A  special 
finding  as  to  whether  deceased  was 
exercising  reasonable  care  for  her  own 
safety  at  the  time  of  the  accident  is 
proper,  as  that  is  an  ultimate  and 
not  an  evidentiary  matter.  If  the  jury 
answers  "Don't  know,"  a  categorical 
answer  of  "yes"  or  "no"  may  be 
demanded.  Cleveland,  etc.  Co.  v.  Doerr, 
41  111.  App.  530. 

40.  Engvall  r.  Des  Moines,  etc.  Co., 
145  Iowa  560,  121  N.  W.  12. 

41.  A  special  finding  that  deceased 
knew  the  risk  and  voluntarily  as- 
sumed it  is  not  necessarily  at  variance 
with  a  verdict  for  plaintiff.  Pieart  v. 
Chicago,  etc.  E.  Co.,  82  Iowa  148,  47 
N.  W.  1017  (knowledge  of  want  of 
running  boards  on  engine);  Hammer  v. 
Chicago,  etc.  E.  Co.,  61  Iowa  56,  15 
N.  W.  597.  A  finding  in  an  answer  to 
special  interrogatories  that  deceased 
was  negligent  is  not  at  variance  with 
a  finding  for  the  defendant.  Noble  v. 
Indianapolis,  etc.  E.  Co.  (Ind.),  91 
N.  E.  757.  Nor  is  a  special  finding 
that  deceased  did  not  take  proper  pre- 
cautions to  guard  herself  from  injury 
while  crossing  the  tracks,  inconsistent 
with  a  general  finding  for  plaintiff 
(Treffert    v.   Ohio,   etc.   E.    Co.,   36   111. 


App.  93,  statute  provided  that  special 
findings  of  fact  should  control  general 
verdict);  but  a  finding  that  deceased 
after  seeing  and  hearing  the  train  at 
a  distance,  walked  across  the  track 
without  looking  for  the  train,  but  thar 
he  was  not  guilty  of  contributory  neg- 
ligence, is  inconsistent  and  will  be  set 
aside  (Kearney  v.  Chicago,  etc.  E.  Co., 
47  Wis.   144,  2  N.  W.   82). 

In  an  action  against  a  city  and  a 
contractor  for  death  from  bricks  fall- 
ing which  were  negligently  piled  in 
the  streets,  a  special  verdict  finding 
the  contractor  not  negligent,  and  the 
city  negligent  is  inconsistent,  and  it  is 
reversible  error  to  set  aside  the  special 
findings  in  favor  of  the  contractor  and 
render  judgment  against  the  city  upon 
the  others.  Gregg  v.  Wilmington,  155 
N.  C.  18,  70  S.  E.  1070. 

42.  Valparaiso  L.  Co.  v.  Tyler 
(Ind.),  96  N.  E.  768;  Southern  In- 
diana E.  Co.  V.  Moore  (Ind.  App.),  71 
N.  E.  516. 

Where  interrogatories  requiring  such 
itemization  are  required,  the  answer 
thereto  would  control  the  general  ver- 
dict.     Valparaiso    Co.    i\    Tyler,    supra. 

Itemizing  Probable  Future  Services. 
The  trial  court  need  not  require  the 
jury  to  itemize  the  value  of  the  prob- 
able future  services  of  a  deceased 
child  to  his  next  of  kin.  Union  Pac. 
E.  Co.  f.  Dunden,  37  Kan.  1,  14  Pac. 
501. 

Separate  Verdicts  as  to  Actual  and 
Exemplary  Damages.— Where  the  tes- 
timony warrants  a  charge  upon  both 
actual  and  exemplary  damages,  the 
jury  should  be  required  to  respond  in 
separate  verdicts,  if  any,  the  amount 
of  actual  and  that  of  exemplary  dam- 
ages they  may  find.  If  this  is  not 
done,  the  courts  cannot,  upon  a  mo- 
tion for  new  trial,  advisedly  review 
the  action  of  the  jury  and  determine 
whether  the  verdict  is  supported  by 
the  law  and  evidence.     Galveston,  etc. 
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B.  Judgment.  —  Where  the  statute  requires  the  jury  to  appor- 
tion the  damages  among  the  designated  beneficiaries,  the  judgment 
must  follow  the  verdict.*-^  If  one  of  the  plaintiffs  is  not  entitled  to 
sue  for  the  death,  a  joint  judgment  cannot  be  rendered  in  favor  of 
the  plaintiffs.** 

Xn.  NEW  TRIAL.  —  A  general  statute  prohibiting  the  grant  of 
a  new  trial  in  action  for  personal  injuries  because  of  the  inadequacy 
of  the  damages  is  applicable  to  actions  for  death  by  wrongful  act.*^ 

XIII.  COSTS.  —  Wliere  the  administrator  sues  for  the  wrongful 
death  of  his  intestate,  he  is  not  personally  liable  for  the  costs,  where 
the  costs  cannot  be  made  out  of  the  property  of  the  estate,  but  his 
liability  is  only  that  of  an  administrator.*'' 

In  some  states,  however,  the  administrator  when  suing  for  the  wrong- 
ful death  of  his  intestate  is  considered  as  trustee  of  the  designated 
beneficiaries  and  not  of  the  estate,  so  that  he  is  personally  liable  for 
the  costs  where  he  fails  in  the  suit  or  recovers  less  damages  than 
carries  eosts.*^ 


E.   Co.  V.  LeGierse,   51   Tex.   l'89,   203. 
Finding  as  to  Evidence  of  Damage. 

The  issues  "what  was  the  expectancy 
of  life  of  the  plaintiff's  intestate?" 
and  "what  would  have  been  his  ac- 
cumulations arising  from  his  net  in- 
come for  that  period?"  are  properly 
refused  instead  of  the  issue  "what 
damage  is  the  plaintiff  entitled  to  re- 
cover?" as  under  the  former  the  court 
or  the  clerk  would  have  had  to  make 
the  calculation  and  return  the  verdict. 
Watson  V.  Seaboard,  etc.  Co.,  133  K  C. 
188,   45   S.  E.   555. 

43.  Part  of  Recovery  to  Attorneys. 
In  an  action  by  the  mother,  widow  and 
minor  children  of  deceased,  it  is  funda- 
mental error  to  render  a  judgment  giv- 
ing the  attorneys  one-third  of  the  re- 
covery, in  the  absence  of  pleading, 
evidence,  or  a  verdict  to  support  it, 
especially  where  the  interest  of  minors 
are  concerned.  El  Paso,  etc.  E.  Co. 
V.  Miirtle,  49  Tex.  Civ.  App.  273,  108 
S.  W.  998,  writ  of  error  refused  by 
supreme  court  (defendant  may  com- 
plain  thereof). 

The  court  could  not  render  a  judg- 
ment distributing  the  proceeds  in  other 
proportions  than  that  given  by  the 
verdict,  or  apportion  part  of  the  re- 
covery to  the  attorneys  for  their  fees, 
especially  where  the  interests  of  minors 
are  concerned.  Shippers'  Compress, 
etc.  Co.  V.  Davidson,  35  Tex,  Civ, 
App.  558,  80   S.   W.   1032, 

44.  Willis  Coal,  etc.  Co.  v.  Grizzell, 
198  111.  313,  65  N.  E.  74,  reversing  100 
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111,  App.  480;  Texas,  etc.  Co.  v.  Lee 
(Tex,  Civ,  App.),  82  S.  W,  306  (if 
judgment  is  rendered  in  favor  of  wife 
and  parents  where  the  parents  are  not 
entitled  to  recover,  the  judgment  may 
be  reversed  as  to  the  parents  and  af- 
firmed as  to  the  wife), 

A  joint  judgment  for  the  husband 
and  wife  for  the  burial  expenses  of 
their  deceased  child,  which  recovery 
belongs  to  husband  alone,  is  not  such 
error  as  defendant  can  avail  himself 
of.  Missouri,  etc.  E.  Co,  v.  Evans,  16 
Tex,  Civ,  App.  68,  41  S,  W,  80, 

45,  Gann  v.  Worman,  69  Ind.  458. 
See  generally  the  title   "New   Trial." 

46,  Ark. — Warren,  etc.  E.  Co,  v. 
Waldrop,  93  Ark,  127,  123  S,  W,  792, 
Ind, — English  v.  Smock,  34  Ind,  115, 
N.  J.— Kinney  V.  Central  E,  Co.,  34 
N.  J.  L.  273,  statute  provided  any 
person  prosecuting  an  action  in  his 
administrative  capacity  should  not  be 
liable  for  costs. 

Distribution  of  Damages  Not  Cri- 
terion.— In  Kinney  v.  Central  E.  Co., 
34  N.  J.  L,  273,  it  is  said:  "The  action 
is  given  by  the  statute,  in  terms,  to 
the  personal  representatives  of  the  de- 
ceased. That  the  damages,  when  re- 
covered, are  to  be  distributed  among 
the  widow  and  children,  to  the  ex- 
clusion of  creditors,  cannot  take  the 
case  out  of  the  general  rule," 

47,  Hicks  V.  Barrett,  40  Ala.  291. 
The    judgment    for    costs    should    be 

do  bonis  propriis  instead  of  de  bonis 
intestatis,  and  consequently  the  sureties 
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Security  for  Costs.  —  Whether  the  administrator  should  give  security 
for  costs  is  discretionary  with  the  court.*'' 

XIV.  INDICTMENT.  —  NATURE  OF  REMEDY.  —  The  proceeding 
against  a  corporation  by  indictment  for  the  recovery  of  a  fine  or  for- 
feiture for  death  by  wrongful  act  is  to  be  considered  and  treated  as 
a  civil  action  for  the  recovery  of  damages,  in  its  main  feature;  and 
the  same  rules  are  applied  in  such  case  as  in  other  civil  causes.*^ 

Existence  of  Beneficiaries.  —  Under  statutes  providing  for  the  recovery 
of  a  fine  or  forfeiture  by  indictment  for  the  benefit  of  designated 
beneficiaries,  the  indictment  must  allege  the  existence  of  the  bene- 
ficiaries for  whom  the  fine  may  be  recovered.^" 

Alleging  Administration. —  But  under  a  statute  giving  the  recovery  to 
the  executor  or  administrator  for  the  benefit  of  designated  beneficiaries, 


or  the  administrator's  bond  are  not 
liable  therefor.  Hicks  v.  Barrett, 
supra. 

Amendment. — The  error  in  rendering 
judgment  de  bonis  intestatis  instead  of 
de  bonis  propriis  is  amendable  and  may 
be  cured.  Hicks  v.  Barrett,  40  Ala. 
291. 

48.  Where  the  court  expressly  re- 
fused to  take  into  consideration  in  any 
degree  the  plaintiff's  cause  of  action, 
but  based  its  order  requiring  the  ad- 
ministrator to  give  security  for  costs 
solely  upon  the  fact  that  plaintiff  was 
personally  irresponsible  and  the  estate 
insolvent,  though  such  order  is  a  dis- 
cretionary one,  the  appellate  court  will 
reverse  the  order  as  the  lower  court 
in  such  case  did  not  in  fact  exercise 
its  discretion.  Eutherford  V.  Madrid, 
77  Hun  545,  28  N.  Y.  Supp.  923. 

In  Gmaehle  v.  Eosenberg,  80  App. 
Div.  541,  80  N.  Y.  Supp.  705,  it  was 
held  that  security  for  costs  should 
be  required  where  the  complaint  did 
not  state  a  cause  of  action. 

49.  State  t\  Manchester,  etc.  E.  Co., 
52  N.  H.  528. 

Though  the  proceeding  is  in  sub- 
stance civil,  the  form  of  the  indictment 
as  well  as  the  verdict  must  be  gov- 
erned by  the  rules  of  criminal  law 
applicable  to  indictments.  State  v. 
Manchester,  supra. 

Nolle  Prosequi  by  Prosecution.— State 
V.  Maine,  etc.  R.  Co.,  77  Me.  241,  1 
Atl.   673. 

Where  Remedy  by  Indictment  Used. 
The  remedy  by  indictment  was  former- 
ly used  in  Massachusetts,  Maine,  New 


Hampshire,  Connecticut  and  Ehode 
Island.  State  v.  Manchester,  etc.  R. 
Co.,  52  N.  H.  528,  549.  It  is  now 
superseded  by  the  civil  action  for  dam- 
ages in  all  states  but  Massachusetts. 
See   state   statutes. 

Implied  Repeal. — In  state  v.  Maine 
Cent.  R.  Co.,  9U  Me.  267,  38  Atl.  158, 
it  was  held  that  the  statute  giving  a 
civil  action  for  death  by  wrongful  act 
impliedly  repealed  the  remedy  by  in- 
dictment. 

50.  Me.— State  v.  Grand  Trunk  E. 
Co.,  60  Me.  145,  an  averment  that  he 
"then  and  there  having  a  lawful  wife 
and  child  alive"  is  not  sufficient  where 
an  averment  that  he  left  widow  or 
heirs,  or  both,  is  necessary  as  this  ap- 
plies to  the  time  of  the  indictment. 
Mass.— Com.  v.  Eastern  R.  Co.,  5  Gray 
473,  an  averment  that  defendant  is 
liable  to  the  fine  "to  the  use  of  J.  S.," 
who  has  been  duly  appointed  admin- 
istrator is  not  sufficient.  N.  H. — State 
V.  Gilmore,  24  N.  H.  461. 

Naming  Beneficiaries.  —  As  persons 
necessary  to  sustain  the  action,  the 
heirs,  if  unknown,  need  not  be  named; 
but  as  persons  for  whose  benefit  the 
forfeiture  is  incurred  and  to  whom  it 
is  to  be  paid,  there  must  be  a  formal 
averment  in  the  indictment  setting  out 
these  facts  and  giving  their  names. 
State  V.  Grand  Trunk  R.  Co.,  60  Me. 
145,  153  (that  "their  names  are  un- 
known" is  insufficient).  But  where  the 
fine  is  payable  to  the  administrator 
for  the  benefit  of  designated  bene- 
ficiaries, the  names  of  the  beneficiaries 
need  not  be  alleged.  Com.  v.  Boston, 
^  etc.  R.  Co.,  11  Cush.  (Mass.)  512. 
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the  indictment  must  allege  that  administration  was  taken  out  in  the 
state  on  deceased's  estate.^^ 

Setting  Forth  Wrongful  Acts.  —  No  greater  particularity  in  setting  out 
the  unlawful  acts  or  negligence  causing  death  is  necessary  than  in  a 
civil  action/'-  but  if  particular  acts  of  negligence  are  averred,  the 
proof  will  be  restricted  to  the  acts  alleged/^ 

Gross  Negligence.  —  If  the  tine  can  only  be  recovered  where  defend- 
ant is  guilty  of  gross  negligence,  it  is  necessary  to  aver  gross  negligence 
in  the  indictment.^* 

Instantaneous  Death.  —  The  indictment  need  not  allege  that  death 
was  instantaneous.^'^ 

Reasonable  Care.  —  There  is  no  necessity  for  an  allegation  that  de- 
ceased was  in  the  exercise  of  due  and  reasonable  care,  where  the  par- 
ticular acts  of  negligence  causi:3g  death  are  set  out.^*' 


51.  Alleging       Administration.  —  It 

must  he  alleged,  however,  under  statute 
giving  the  fine  to  the  executor  for  the 
benefit  of  designated  beneficiaries  that 
administration  has  been  taken  out  in 
the  state.  Com.  v.  Sanford,  12  Gray 
(Mass.)   174. 

Administration  Shown  "by  Implica- 
tion.— A  petition  alleging  that  A  re- 
sided and  was  killed  in  Boston,  and 
that  B  is  of  Boston  and  "has  been 
duly  appointed  and  now  is  administra- 
tor of  said  A"  sufficiently  shows  B 
was  appointed  administrator  in  the 
state  of  Massachusetts.  Com.  r.  East 
Boston  Ferry  Co.,  13  Allen  (Mass.) 
589. 

52,  Com.  V.  Boston,  etc.  R,  Co.,  11 

Cush.    (Mass.)    512. 

Charging  Several  Acts  in  Indictment. 
An  indictment  charging  several  dis- 
tinct acts  of  carelessness  or  negligence 
on  the  part  of  the  corporation  and  also 
on  the  part  of  the  corporation's  serv- 
ants is  not  open  to  the  objection  of 
duplicity.  State  r.  Manchester,  etc. 
R.  Co.,  52  N.  H.  528,  559. 

Names  of  Servants. — The  names  of 
the  agents  or  servants  causing  death 
need  not  be  alleged;  nor  need  the  par- 
ticular employment  of  the  servants  or 
the  kind  of  negligence  be  averred. 
Com.  V.  Boston,  etc.  E.  Co.,  11  Cush. 
(Mass.)    512. 

New  Hampshire. — The  particular  acts 
of  negligence  or  carelessness,  or  by 
what  special  unfitness  of  servants  the 
accident  occurred,  need  not  be  set 
forth.  State  V.  Manchester,  etc.  E.  Co., 
52  N.  H.  528. 
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53.  Evidence  as  to  the  neglect  on 
the  part  of  the  corporation  to  give  the 
required  signals  cannot  be  given  where 
no  such  allegation  is  made  in  the  in- 
dictment, the  only  allegation  being 
that  the  corporation  ran  the  engine 
rashly  and  without  watch,  care  or  fore- 
sight, and  with  great,  unreasonable, 
and  improper  speed.  Com.  r.  Fitch- 
burg,  etc.  E.  Co.,  10  Allen  (Mass.) 
189. 

54.  Com.  V.  Fitchburg,  E.  Co.,  120 
Mass.  372,  indictment  against  railroad 
under  statute  making  it  liable  for  the 
gross  negligence  only  of  its  servants. 
See  also  Com.  v.  Brocton  R.  Co.,  143 
Mass.  501,  10  N.  E.  506;  Com.  v.  Bos- 
ton, etc.  E.  Co.,  133  Mass.  383;  State 
r.  Manchester,  etc.  E.  Co.,  52  N.  H. 
528. 

Facts  showing  merely  negligence  on 
the  part  of  the  employes  in  operating 
a  train  in  failing  to  give  proper  sig- 
nals is  insuflScient  where  gross  negli- 
gence on  the  servant's  part  is  essential. 
Com.  V.  Boston,  etc.  E.  Co.,  133  Mass. 
383. 

55.  Com.  r.  Metropolitan  R.  Co., 
107  Mass.  236  (That  a  remedy  by 
civil  action  is  given  for  wrongful 
death  where  the  death  is  not  instan- 
taneous does  not  render  it  necessary 
that  there  be  such  allegation  in  pro- 
ceeding by   indictment). 

56.  State  v.  Manchester  R.  Co.,  52 
N.  H.  528. 

Though  by  the  proviso  of  the  statute 
there  can  be  no  recovery  where  de- 
ceased was  wrongfully  on  the  railroad 
tracks,  the  indictment  need  not  allege 
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Costs.  —  Though  the  prosecution  is  by  indictment  the  beneficiaries 
are  liable  for  the  costs  which  cannot  be  a  charge  upon  the  county." 


he  was  "not  on  the  railroad  tracks 
contrary  to  law."  Com.  r.  Fitchburg 
E.  Co.,  10  Allen   (Mass.)   189. 


57.     State    f.    Grand    Trunk    E.    Co., 
58   N.  H.   198. 

See  generally  the  title   •'Costs." 


DE  BENE  ESSE.  —  See  Depositions. 
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I.  CHARACTERISTICS  AND  DISTINCTIONS.  —  A.  In  Gen- 
ERAL.  —  Debt  is  an  action  for  the  recovery  of  a  sum  certain^  eo  nomine- 
and  in  numero.^ 

It  may  be  brought  for  a  sum  capable  of  being  ascertained,  though 
not  ascertained  at  the  time  when  the  action  is  brought.* 

It  was  formerly  said  that  the  plaintiff  could  not  recover  less  than 
the  amount  claimed  in  the  declaration,^  but  this,  it  seems,  applies  only 
where  a  special  contract  is  declared  on,  and  which  must,  therefore, 
be  proved  as  laid  to  avoid  a  variance.'' 


1.  TT.  S.  —  Stoekwell  v.  United 
States,  13  Wall.  531,  20  L.  ed.  491. 
Ala.  —  M'Kenzie  &  Bennock  v.  Con- 
nor, 1  Stew.  162.  Ark.  —  Trapnall  v. 
Merrick,  21  Ark.  503;  Gregory  v.  Bew- 
ly,  5  Ark.  318.  III.— Fox  River  Mfg. 
Co.  V.  Eeeves,  68  111.  403;  Hoy  v.  Hoy, 
44  111.  469;  Mix  V.  Nettleton,  29  111. 
245.  Me.  —  Braun  v.  Maine  Benefit 
Assn.,  92  Me.  341,  42  Atl.  500;  Mitchell 
V.  McNabb,  58  Me.  506.  N.  J.  — Mor- 
gan V.  Town  of  Guttenberg,  40  N.  J. 
L.  394.  Pa. —  Weiss  v.  Mauch  Chunk 
Iron  Co.,  58  Pa.  295.  Tenn.  —  Niin- 
nellee  v.  Morton,  Cooke  21.  Va.  —  Rus- 
sell V.  Louisville  &  N.  R.  Co.,  93  Va. 
322,  25  S.  E.  99;  Davis  V.  Mead,  13 
Gratt.  118.  W.  Va.  — State  v.  Harmon, 
15  W.  Va.  115. 

"The  true  test,"  says  Story,  J.,  in 
Bullard  v.  Bell,  1  Mason  243,  4  Fed. 
Cas.  No.  2,121,  "is,  therefore,  whether 
the  sum  to  be  recovered  has,  upon  the 
contract  itself,  a  legal  certainty." 

"The  three  distinguishing  points  in 
the  action  of  debt  are  that  the  contract 
must  be, — 1st,  for  money;  2dly,  for  a 
sum  certain;  3rdly,  specifically  recover- 
able." Cassady  v.  Laughlin,  3  Blaekf. 
(Ind.)    134. 

Debt  may  be  brought  where  the  sum 
to  be  recovered  is  made  certain  either 
by  act  of  the  parties  or  by  operation  of 
law.  Hickman  v.  Searcy's  Exr.,  9  Yerg. 
(Tenn.)    47. 

Debt  will  not  lie  on  a  collateral  or 
conditional  undertaking.  Reid  v.  Blaney, 

2  Me.  128;  Butcher  v.  Andrews,  1  Salk. 
(Eng.)    23,   91   Eng.   Reprint   22. 

2.  Baum  v.  Tonkin,  110  Pa.  569,  1 
Atl.    535. 

3.  7  Petersdorff  Com.  Law  354;  Bae. 
Abr.,  Vol.  Ill,  p.  83,  and  the  following 
eases:  XJ.  S.  —  Du  Bois  v.  Seymour, 
152  Fed.  600,  81  C.  C.  A.  590.  Ala. 
M'Kenzie  &  Bennock  v.  Connor,  1  Stew. 
162.     Ark.  —  McLaughlin   v.    Hutchins, 

3  Ark.  207.     Ind.  —  Cassady  v.  Laugh- 
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lin,  3  Blaekf.  134.  Ky.  —  Campbell  v. 
Weister,  1  Litt.  30.  Me.— Mitchell  v. 
McNabb,  58  Me.  506.  W.  Va.  — State 
V.  Harmon,  15  W.  Va.  115. 

"By  *eo  nomine,'  and  'in  numero* 
is  only  meant  that  a  specific  sum  is 
sought  to  be  recovered  which  is  im- 
properly detained,  and  that  the  action 
does  not  sound  in  damages,  as  does  the 
action  of  assumpsit,  thus  drawing  the 
proper  line  of  demarcation  between 
them."  Thompson  v.  French,  10  Yerg. 
(Tenn.)  452;  Nunnellee  v.  Morton, 
Cooke   (Tenn.)    21. 

4.  U.  S.  —  Stockwell  v.  United 
States,  13  Wall.  531,  20  L.  ed.  491; 
Union  Iron  Co.  v.  Pierce,  4  Biss.  327, 
24  Fed.  Cas.  No.  14,367;  Dillingham  v. 
Skein,  Hempst.  181,  7  Fed.  Cas.  No. 
3,912a;  Collins  v.  Johnson,  Hempst.  279, 
6  Fed.  Cas.  No.  3,015a.  Ark.  —  Greg- 
ory V.  Bewly,  5  Ark.  318;  Bentley  v. 
Dickson,  1  Ark.  165.  III.  —  Warren  v. 
McCarthy,  25  111.  83.  Ky.  — Jenkins 
V.  Richardson,  6  J.  J.  Marsh.  441.  Mass. 
Reed  v.  Davis,  '8  Pick.  514.  N.  H. 
Orne  v.  Roberts,  51  N.  H.  110;  Jan- 
vrin  V.  Seammon,  29  N.  H.  280;  Lovell 
V.  Bellows,  7  N.  H.  375.  N.  Y.  — May- 
or, etc.,  of  New  York  v.  Butler,  1 
Barb.  325.  Pa. —  Baum  v.  Tonkin,  110 
Pa.  569,  1  Atl.  535.  Va.  —  Russell  v. 
Louisville  &  N.  R.  Co.,  93  Va.  322,  25 
S.  E.  99;  Davis'  Admr.  v.  Mead,  13 
Gratt.  118.  Eng.  — Walker  v.  Witter, 
1  Doug.  1,  99  Eng.  Reprint  1. 

5.  3  Black.  Com.  155;  Bullard  V.  Bell, 
1  Mason  243,  4  Fed.  Cas.  No.  2,121; 
Hooper  v.  Shepherd,  2  Str.  1089,  93 
Eng.  Reprint  1050.  And  see  Emery  v. 
Fell,  2  T.  R.  28,  100  Eng.  Reprint  16. 

6.  Ala.  —  Butler  v.  Limerick,  Minor 
115.  N.  Y.— Mayor,  etc.,  of  New  York 
V.  Butler,  1  Barb.  325.  N.  C  — Dowd 
V.  Seawell,  14  N.  C.  185.  Va.  —  Shel- 
ton  V.  Welsh,  7  Leigh  175.  Eng. — 
Pemberton  v.  Shelton,  Cro.  Jac.  498, 
79  Eng.  Reprint  425. 
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In  other  cases  the  plaintiff  may  recover  whatever  his  evidence  shows 
him  to  be  entitled  to/ 

Debt  for  Penalty  a  Civil  Action.  —  Even  when  brought  to  recover  a 
penalty  given  by  a  statute,  debt  is  considered  a  civil  action  and  gov- 
erned by  the  rules  of  pleading  applicable  to  such  an  action.^ 

Debt  an  Extensive  Remedy.  —  The  scope  of  the  action  of  debt  is  broad- 
er than  either  assumpsit  or  covenant.^ 


Washington,  J.,  in  commenting  on 
the  statement  of  Judge  Blaekstone  that 
"the  plaintiff  must  prove  the  whole 
debt  he  claims,  or  he  can  recover  noth- 
ing at  all"  (3  Black.  Com.  155),  says: 
"If  the  writer  merely  means  to  say, 
that  where  a  special  contract  is  laid 
in  the  declaration  it  must  be  proved 
as  laid,  the  doctrine  will  not  be  con- 
troverted. .  .  .  But  if  Judge  Black- 
stone  meant  to  say,  that  in  every  case 
where  debt  is  brought  on  a  simple  con- 
tract, the  plaintiff  must  prove  the  whole 
debt  as  claimed  by  the  declaration,  or 
that  he  can  recover  nothing,  he  is  op- 
posed by  every  decision,  ancient  and 
modern.  .  .  .  Whence  the  opinion 
arose,  that  in  an  action  of  debt  on  a 
single  contract,  the  whole  sum  must  be 
proved,  I  cannot  ascertain.  It  cer- 
tainly was  not,  and  could  not  be  the 
doctrine  prior  to  Slade's  Case  (Trin. 
44  Eliz.,  4  Co.  92b);  and  it  is  clear, 
that  it  was  not  countenanced  by  that 
case.  However,  let  the  opinion  have 
originated  how  it  might.  Lord  Lough- 
borough, in  the  above  case,  denominates 
it  an  erroneous  opinion,  and  says  that 
it  has  been  sometime  since  corrected." 
United  States  r.  Colt,  Pet.  C.  C.  145, 
25   Fed.    Cas.   No.   14,839. 

And  similarly  "wherever  a  statute 
gives  a  certain  sum  in  numero,  that 
exact  sum  must  be  demanded,  else  it 
cannot  be  taken  to  be  the  penalty 
given  hy  that  statute."  Dowd  v.  Sea- 
well,  14  N.  C.  185. 

"If,  however,  the  statute  itself  give 
an  uncertain  penalty,  or  a  penalty  to 
be  measured  by  reference  to  some  un- 
certain thing,  then  the  sum  demanded 
is  not  conclusive  on  the  plaintiff;  but 
he  may  recover  according  to  the  cer- 
tainty made  by  his  proof."  Dowd  v. 
Seawell,  14  N.  C.  185;  Pemberton  v. 
Shelton,  Cro.  Jac.  498,  79  Eng.  Ee- 
print  425. 

7.  Ala. — M'Kenzie  &  Bennock  v. 
Connor,  1  Stew.  162;  Butler  v.  Limer- 
ick, Minor  115.    Ky.— White  v.  Walker, 


1  T.  B.  Mon.  34.  N.  Y. — Mayor,  etc. 
r.  Butler,  1  Barb.  325.  N.  C.— Love 
v.  Schenck,  34  N.  C.  304.  Pa.— Huber 
V.  Burke,  11  Serg.  &  E.  238.  Eng. 
Walker  v.  Witter,  1  Doug.  1,  99  Eng. 
Eeprint  1;  Speake  v.  Richards,  Hob. 
206,  80  Eng.  Eeprint  353;  Pemberton 
V.  Shelton,  Cro.  Jac.  498,  79  Eng.  Ee- 
print 425. 

"And,  even  in  actions  of  debt, 
where  the  contract  is  proved  or  ad- 
mitted, if  the  defendant  can  show  that 
he  has  discharged  any  part  of  it,  the 
plaintiff  shall  recover  the  residue."  3 
Black.   Com.   156,   and   cases   cited. 

A  remittitur  of  the  excess  will  cure 
a  variance  between  the  sum  demanded 
and   that   proved.     Tngledew  v.   Cripps, 

2  Ld.  Eaym.  814,  92  Eng.  Eeprint  43; 
Andrews  r.  De  La  Hay,  Hob.  178,  80 
Eng.  Eeprint  325. 

The  remittitur  may  be  entered  before 
or  after  verdict,  or  even  after  de- 
murrer. Hughes  V.  Union  Ins.  Co.,  8 
Wheat.  (U.  S.)  294,  5  L.  ed.  620. 

8.  United  States  r.  Southern  Pae. 
Co.,  162  Fed.  412;  United  States  v. 
Elliott,  25  Fed.  Cas.  No.  15,043;  Ja- 
cobs V.  United  States,  1  Brock.  520,  13 
Fed.  Cas.  No.  7,157. 

"Thus,  in  this  case,  though  it  be 
an  action  on  the  statute,  it  is  an  ac- 
tion of  debt;  which  is  a  common  law 
action,  and  will  be  tried  in  a  common 
law  manner."  United  States  v.  Mun- 
del,  6  Call    (Va.)   245. 

9.  1  Chit.  PI.  97;  7  Petersdorff  Com. 
Law  354. 

"At  common  law  debt  is  a  very  ex- 
tensive remedy.  It  lies  on  simple  con- 
tract and  on  specialties  for  the  pay- 
ment of  money.  It  lies  on  judgments 
for  money,  and  on  legal  liabilities;  and 
it  lies  for  penalties  and  other  liabili- 
ties created  by  statute,  requiring  the 
payment  of  money  when  the  statute 
declares  no  other  remedy,  and  where 
the  amount  of  the  liability  is  certain 
or  may  be  readily  rendered  certain.  1 
Chit.  PI.  110-112.     And  we  may  lay  it 
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B.  Distinguished  From  Assumpsit.  —  Assumpsit  is  based  on  the 
promise^"  and  may  therefore  be  brought  for  damages  or  sums  uncer- 
tain, for  which  debt  will  not  lie."  But  if  the  amount  is  fixed  by  con- 
tract, whether  express  or  implied,  debt  and  assumpsit  are  concurrent 
remedies.^2  Therefore  debt  will  lie  wherever  indehitatus  assumpsit 
could  be  maintained.^^ 

Debt,  and  not  assumpsit,  however,  is  the  proper  form  of  action  upon 
specialties  of  all  kinds.^* 


down  as  a  general  rule,  that  whenever 
the  obligation  is  to  pay  a  sum  of 
money  which,  as  to  amount,  is  certain, 
or  may  be  readily  rendered  certain, 
whether  the  liability  arises  on  simple 
contract,  legal  liability,  specialty,  rec- 
ord or  statute,  the  action  of  debt  is 
a  proper  form  of  remedy."  Union 
Iron  Co.  V.  Pierce,  4  Biss.  327,  24  Fed. 
Cas.   No.   14,367. 

"At  common  law,  an  action  of  debt 
would  lie  on  a  debt  appearing  by  a 
record,  or  by  any  other  specialty,  such 
as  a  contract  under  seal;  and  would 
also  lie  for  a  definite  sum  of  money 
due  by  a  simple  contract."  Hilton  v. 
Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139, 
40  L.  ed.  95. 

"Elementary  writers,  who  treat  of 
the  different  forms  of  actions,  state 
that  debt  is  by  far  the  most  exten- 
sive of  those  ex  contractu."  Mahaffey 
V.  Petty,  1  Ga.  261. 

"Debts  for  which  an  action  of  debt 
may  be  brought  at  common  law,  may 
be  classed  under  four  general  heads: 
1st.  Judgments  obtained  in  a  court 
of  record  on  a  suit.  2nd.  Specialties 
acknowledged  to  be  entered  of  record 
as  a  recognizance,  statutes  merchant 
or  staple,  or  such  like.  3d.  Specialties 
indented  or  not  indented.  4th.  Con- 
tracts without  specialties,  either  express 
or  implied."  Eespublica  v.  Le  Gaze, 
1  Yeates  (Pa.)  55;  s.  c.  Add.  59. 

10.  Houghton  1).  Stowell,  28  Me. 
215. 

"The  action  of  debt  is  founded  up- 
on contract,  the  action  of  assumpsit 
upon  the  promise,  and  in  this  con- 
sists the  principal  distinction  between 
the  two  actions."  Metcalf  v.  Eobin- 
son,  2  McLean  363,  17  Fed.  Cas.  No. 
9,497. 

But  debt  is  not  necessarily  founded 
upon  contract.  Stockwell  v.  United 
States,  13  Wall.  (U.  S.)  531,  20  L.  ed. 
491. 

"It   is   immaterial   in   what   manner 


the  obligation  was  incurred,  or  by 
what  it  is  evidenced,  if  the  sum  ow- 
ing is  capable  of  being  definitely  ascer- 
tained."  Stockwell  V.  United  States, 
suyra. 

11.  Debt  "differs  from  an  action  of 
assumpsit,  in  that  the  latter  is  for  the 
recovery  of  damages  for  the  non-per- 
formance of  a  parol  or  simple  con- 
tract." DuBois  V.  Seymour,  152  Fed. 
600,  81  C.  C.  A.  590. 

In  Thompson  v.  French,  10  Yerg. 
(Tenn.)  452,  the  "proper  line  of  de- 
marcation between  them"  is  said  to 
be  that  debt  lies  when  a  specific  sum 
is  sought  to  be  recovered,  which  does 
not  sound  in  damages,  as  does  the  ac- 
tion  of   assumpsit. 

12.  Ga.— Mahaffey  v.  Petty,  1  Ga. 
261.  Me. — McVicker  v.  Beedy,  31  Me. 
314;  Houghton  V.  Stowell,  28  Me.  215. 
Pa. — DeHaven  v.  Bartholomew,  57  Pa. 
126.  Tenn. — Thompson  v.  French,  10 
Yerg.  452;  Hickman  v.  Searcy's  Admr., 
9  Yerg.  47. 

Debt  cannot  be  maintained  on  an 
account  stated,  even  though  an  acknowl- 
edgment referring  thereto  is  written  at 
the  foot  of  the  account.  Opposite  the 
total  defendant  wrote  and  signed 
"Amount  due  Turner  and  Brown,  July 
25,  1835."  Wilson-  v.  Turner,  4  Mo. 
274. 

13.  United  States  v.  Colt,  1  Pet.  C.  C. 
145,  25  Fed.  Cas.  No.  14,839;  Collins  v. 
Johnson,  Hempst.  279,  6  Fed.  Cas.  No. 
3,01oa;  Bullard  v.  Bell,  1  Mason  243, 
4  Fed.  Cas.  No.  2,121.  111. — Larmon  v. 
Carpenter,  70  111.  549;  Bedell  v.  Jan- 
ney,  9  111.  193.  Me.— Seretto  v.  Eock- 
land,  etc.  R.  Co.,  101  Me.  140,  63  Atl. 
651;  Portland  V.  Atlantic  &  St.  L.  E. 
Co.,  66  Me.  485.  Mass.— Van  Deusen 
V.  Blum,  18  Pick.  229.  N.  C— Gardner 
V.  Clark,  5  N.  C.  283.  Tenn.— Hick- 
man V.  Searcy's  Admr.,  '9  Yerg.  47. 
Eng.— Walker  v.  Witter,  1  Doug.  1,  99 
Eng.  Eeprint  1;  1  Chit.  PI.  109. 

14.  U.     S.  —  French     v.     Tunstall, 
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Assumpsit  formerly  had  the  advantage  over  debt  in  that  it  was  not 
subject  to  wager  of  law  by  the  defendant,  as  was  debt,^^  and  was 
more  commonly  used  on  that  account.^^ 

C.  Distinguished  From  Covenant.  —  Covenant  is  a  much  nar- 
rower action  than  debt  in  that  it  is  confined  to  agreements  under  seal.^^ 

It  is  the  exclusive  remedy,  however,  where  the  obligation  is  for  the 
payment  of  an  uncertain  or  unliquidated  sum  which  can  only  be  ascer- 
tained by  a  jury  as  damages.^^  In  other  cases,  debt  is  a  concurrent 
remedy.^^ 

II.  GENERAL  GROUNDS  FOR  THE  ACTION.  — Debt  is  the 
appropriate  action  for  whatever  may  be  denominated  a  debt,  as  dis- 
tinguished from  a  claim  for  damages  merely,  for  a  breach  of  contract,^** 


Hempst.  204,  9  Fed.  Cas.  No.  5,104a. 
lU.— Leland  v.  Barry,  69  111.  348.  Me. 
Jackson  v.  York  &  C.  R.  Co.,  48  Me. 
147.  R.  I. — McCardell  V.  "Williams,  19 
E.  I.  701,  36  Atl.  719.  Eng.— Hooper 
V.  Shepherd,  2  Str.  1089,  93  Eng.  Re- 
print  1050. 

In  Leland  v.  Barry,  69  111.  348,  it 
was  held  that  the  plaintiff  could  not 
disregard  the  bond  by  which  the  money 
was  secured  and  sue  in  assumpsit  on 
the  simple  promise. 

In  West  Virginia  by  the  10th  sec- 
tion of  chapter  99  of  the  Code  assump- 
sit was  made  concurrent  with  debt 
upon  notes  for  the  payment  of  money, 
"whether  sealed  or  not."  State  v. 
Harmon,  15  W.  Va.  115. 

Coupon  of  Bond. — Nor  will  assump- 
sit lie  on  a  coupon,  even  when  detached 
from  the  bond.  Jackson  v.  York  & 
C.  R.  Co.,  48  Me.  147. 

15.  United  States  v.  Colt,  Pet.  C.  C. 
145,  25  Fed.  Cas.  No.  14,839;  Bullard 
V.  Bell,  1  Mason  243,  4  Fed.  Cas.  No. 
2,121. 

"The  wager  of  law,  if  it  ever  had 
a  legal  existence  in  the  United  States, 
is  now  completely  abolished."  Chil- 
dress V.  Emory,  8  Wheat.  642,  5  L.  ed. 
705.  It  was  abolished  in  England  by 
3  and  4  Wm.  IV,  ch.  42,  §13. 

16.  Hickman  v.  Searcy's  Exr.,  9 
Yerg.   (Tenn.)   47. 

"Thus  it  appears,  that  in  all  eases 
of  contracts,  unless  a  special  damage 
was  stated,  the  primitive  action  was 
debt,  and  that  the  action  of  indebita- 
tus assumpsit  succeeded  principally,  I 
presume,  to  avoid  the  wager  of  law, 
which,  in  Slade's  Case,  was  one  of  the 
main  arguments  waged  by  the  defend- 
ant 's  counsel  against  allowing  the  intro- 


duction of  the  action  of  assumpsit,  as 
it  thereby  deprived  the  defendant  of 
his  privilege  of  waging  his  law." 
United  States  v.  Colt,  Pet.  C.  C.  145, 
25  Fed.  Cas.  No.  14,839. 

17.  State  V.  Harmon,  15  W.  Va.  115. 

Covenant  will  not  lie  where  a  con- 
tract undei  seal  was  later  varied  by 
parol.  The  action  in  such  case  must 
be  debt  or  assumpsit.  M'Voy  v.  Wheel- 
er, 6  Port.    (Ala.)   201. 

18.  Ark.  —  Gregory  v.  Bewly,  5 
Ark.  318;  McLaughlin  v.  Hutchins,  3 
Ark.  207.  HI.— Fox  River  Mfg.  Co.  V. 
Reeves,  68  111.  403;  Haynes  v.  Lucas, 
50  111.  436.  N.  J. — Morgan  v.  Town 
of  Guttenberg,  40  N.  J.  L.  394. 

Covenant  is  the  appropriate  action, 
therefore,  if  it  is  desired  to  recover 
damages  for  the  breach  of  the  agree- 
ment, since  by  counting  in  debt  the 
plaintiff's  right  to  recover  is  re- 
stricted to  certain  sums  of  money  al- 
leged to  be  due  by  the  terms  of  the 
contract.  Seretto  v.  Rockland,  etc.  R. 
Co.,  101  Me.  140,  63  Atl.  651. 

19.  Ind.  —  Massey  v.  Chance,  7 
Blackf.  160.  Pa.— Huber  v.  Burke,  11 
Serg  &  R.  238.  E.  L— McCardell  v. 
Williams,  19  R.  I.  701,  36  Atl.   719. 

If  for  a  sum  certain,  debt  and  cove- 
nant are,  in  general,  concurrent  reme- 
dies. McLaughlin  v.  Hutchins,  3  Ark. 
207. 

20.  V.  S.  — Stockwell  v.  United 
States,  13  Wall.  531,  20  L.  ed.  491. 
Ark. — Gregory  v.  Bewlv,  5  Ark.  318. 
Me.— Mitchell  V.  McNabb,  58  Me.  506. 
N.  H.— Payne  v.  Smith,  12  N.  H.  34; 
Lowell  V.  Bellows,  7  N.  H.  375.  N.  J. 
Rutan  V.  Hopper,  29  N.  J.  L.  112; 
Flanagan  v.  Camden  Ins.  Co.,  25  N.  J. 
L,  506;  Van  Horn  v.  Hamilton,  5  N.  J. 
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though  damages  are  recoverable  in  debt,"  which  are  usually  interest 
on  the  amount  detained."  But  if  the  gist  of  the  action  is  damages, 
debt  will  not  lie." 

LiabiUty  Must  Be  To  Pay  Money.  —  The  liability  must  be  for  the  pay- 


L.  477.  N.  Y. — Mayor,  etc.  of  New 
York  V.  Butler,  1  "Barb.  325.  Pa. 
Weiss  V.  Mauch-Chunk  Iron  Co.,  58  Pa. 
295.  Tenn. — Xunnellee  v.  Morton, 
Cooke  21. 

"A  debt,  technically  so  called,  may 
be  evidenced  by  record,  by  contract 
under  seal,  or  by  simple  contract  only; 
its  distinguishing  feature  is,  that  it 
is  for  a  sum  certain  or  that  may 
readily  be  reduced  to  a  certainty,  and 
the  action  of  debt  lies  for  the  recov- 
ery thereof  eo  nomine,  without  regard 
to' the  manner  in  which  the  obligation 
is  incurred,  or  is  evidenced."  Baum 
V.  Tonkin,  110  Pa.  569,  1  Atl.  535. 

"A  deM  is  a  sum  of  money  due  by 
express  agreement,  either  in  writing  or 
by  parol,  where  the  quantity  is  fixed, 
and  does  not  depend  on  future  cal- 
culation; the  non-payment  or  non-per- 
formance is  an  injury  for  which  an 
action  of  debt  may  be  brought."  Ees- 
publica  V.  Le  Caze,  1  Yeates  (Pa.)  55; 
s.  c.  Add.  59. 

"Whenever  the  obligation  is  to  pay 
a  certain  sum  of  money,  debt  is  a 
proper  form  of  action.  Union  Iron  Co. 
r.  Pierce,  4  Biss.  327,  24  Fed.  Cas. 
No.  14,367. 

"Where  there  is  a  contract  of  serv- 
ice for  a  definite  period,  and  the  ser- 
vant is  dismissed  without  cause  be- 
fore the  expiration  of  the  time,  he  can 
maintain  debt  for  the  stipulated  wages 
or  salary  after  the  term  has  ended." 
Kirk   r.'Hartman,   63   Pa.   97. 

Costs.  — An  order  of  court  awarding 
costs  is  conclusive  evidence  of  the 
liability  and  right  to  recover.  And 
the  remedy  in  case  they  are  not  paid 
is  by  an  action  of  debt.  Dovle  r.  Wil- 
kinson, 120  111.  430,  11  N.  E.  890; 
Cole  r.  Lunger,  42  N.  J.  L.  381;  Baird 
V.  Johnson,  14  N.  J.  L.  120. 

Escape. — An  action  of  debt  will  lie 
upon  the  statutory  liability  arising 
from  an  escape.  Porter  r.  Sayward,  7 
Mass.  377;  Minton  v.  Woodworth,  11 
Johns.  (N.  Y.)  474.  And  it  is  held 
that  the  bond  is  only  inducement  to 
the  action.  Hvatt  r.  Robinson,  15 
Ohio  372. 

Partnership  Account. — Debt  will  not 
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lie  on  a  demand  which  brings  into 
controversy  an  unsettled  partnership 
account,  since  the  latter  cannot  be  de- 
termined in  that  form  of  action. 
Young  v.  Brick,  3  N.  J.  L.  241. 

A  military  certificate  will  not  sup- 
port an  action  of  debt.  Gibbon  v. 
Jameson's    Exrs.,   5    Call.    (Va.)    294. 

Unliquidated  Damages. — Debt  will 
not  lie  where  the  demand  is  rather  for 
unliquidated  damages  than  for  money. 
Lowell  V.  Bellows,  7  X.  H.  375;  Somer- 
ville  V.   Grim,  17  W.  Va.  803. 

"By  the  words  'unliquidated  dam- 
ages,' is  manifestly  meant  (if  there  be 
any  meaning  in  what  is  most  unques- 
tionably a  very  loose  use  of  words), 
such  damages  as  are  sustained  by  the 
non-performance  of  an  executory  con- 
tract, which  cannot  be  considered  as 
a  money  demand,  and  the  amount  of 
which  may  depend  upon  such  a  variety 
of  considerations  and  circumstances, 
as  to  render  it  exceedingly  difficult  to 
be  ascertained."  Thompson  v.  French, 
10  Yerg.   (Tenn.)  452. 

21.  Ill.-Miller  r.  Blow,  6S  111.  304; 
McGinnty  r.  Laguerenne,  10  111.  101. 
Mass. — Eeed  r.  Davis,  8  Pick.  514. 
Miss. — Williams  v.  Williams,  11  Smed. 
&  M.  393. 

"It  is  not  disputed,  that  in  debt 
for  the  penalty,  the  vendor  may  go 
for  damages  only,  and  retain  the  land. 
There  was  error  then  in  di- 
recting the  jury  that  nothing  less  than 
the  purchase  money  •  could  be  given, 
when  an  action  in  this  form  could  be 
maintained,  only  for  damages  for 
breach  of  the  contract."  Huber  v. 
Burke,  11   Serg.  &  E.   (Pa.)   238. 

The  damages  should  be  assessed  bv 
the  jury.  Loellke  r.  Grant,  120  111. 
App.  74;  Keeton  v.  Scantland,  Hard. 
(Ky.)   149. 

The  damages  must  be  certain.  Eutan 
V.  Hopper,  29  X.  J.  L.  112;  Flanagan 
r.  Camden  Ins.  Co.,  25  N.  J.  L.  506. 

22.  Mager  v.  Hutchinson,  7  111.  266; 
Xunnellee  v.  Morton,  Cooke  (Tenn.) 
21. 

23.  Du  Bois  V.  Seymour,  152  Fed. 
600,  81  C.  C.  A.  590;  Mitchell  v.  Mc- 
Nabb,  58  Me.  506. 
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ment  of  money  or  it  will  not  support  an  action  of  debt.-^  It  will  not 
lie  for  money  payable  out  of  a  particular  fund,^^  nor  on  a  contract  to 
pay  a  certain  amount  of  goods  or  merchandise.-'^     But  if  the  sum  due 


24,  Ark. — Hudspeth  v.  Gray,  Dur- 
rive  &  Co.,  5  Ark.  157.  111. — Mix  f. 
Nettleton,  29  111.  245;  Xash  r.  Nash, 
16  111.  79.     Ind. — Cassady  v.  Laughlin, 

3  Blackf.  134.  Ky. — January  v.  Henry, 
3  T.  B.  Mon.  8;  Mattox  v.  Craig,  2 
Bibb.  584.  Va.— Minnick  v.  Williams, 
77  Va.  758.  Eng.— Walker  v.  Witter, 
1  Doug.  1,  99  Eng,  Eeprint  1. 

There  is  no  debt  in  the  absence  of 
an  obligation  to  pay  monej'.  111. — Lar- 
mon  V.  Carpenter,  70  III.  549.  Pa. 
Weiss  V.  Mauch  Chunk  Iron  Co.,  58 
Pa.  295.  Vt.— Durrill  f.  Lawrence,  10 
Yt.    517. 

"That  an  action  of  debt  "vrill  not  lie, 
except  upon  a  contract  or  legal  lia- 
bility to  pay  a  sum  certain  in  money, 
or  for  a  sum  of  money,  which  may 
be  readily  ascertained,  and  rendered 
certain,  is  a  principle,  we  think,  too 
well  established  to  be  now  questioned," 
Hudspeth  v.  Grav,  Durrive  &  Co.,  5 
Ark.  157. 

A  bond  is  a  contract  for  the  pay- 
ment of  money  even  though  it  is  to 
become  void  upon  certain  conditions. 
Mestling  r.  Hughes,  89  111.  389;  Cour- 
sen  f.   Browning,  86  111.   57. 

In  Gregory  v.  Bewly,  5  Ark.  31 S, 
the  contract  sued  on  was  for  the  pay- 
ment of  a  certain  sum,  "which  may  be 
discharged  in  Arkansas  money,"  and 
the  court  held  that  "the  obligation 
sued  on  in  this  case  is  for  the  direct 
payment  of  money  and  for  a  sum  cer- 
tain. The  alternative  condition  at- 
tached to  it  by  which  it  may  be  dis- 
charged in  Arkansas  money,  was  only 
a  stipulation  introduced  for  the  benefit 
of  the  makers,  by  performing  which 
they  might  have  discharged  themselves 
from  their  obligation  to  pay  the 
money.  It  was  a  mere  means  of  pay- 
ment, by  availing  themselves  of  which, 
at  the  maturity  of  the  obligation,  they 
would  be  discharged.     Day  v.  Laffertv. 

4  Ark.  Kep.  450.  Failing  in  this,  the 
obligation  loses  its  alternative  char- 
acter, and  becomes  a  simple  and  ab- 
solute bond  for  the  direct  payment  of 
money.  Debt,  with  an  averment  that 
payment  had  not  been  made  in  Ar- 
kansas money  will  therefore  lie  upon 
such  an  obligation.  .  .  ,  The  ob- 
ligation here  sued  on,  is  distinguished 


from  the  case  of  one  payable  primarily 
in  'common  currency  of  Arkansas,' 
which  this  court  has  declared  to  be 
bank  notes  of  the  State  of  Arkansas. 
Dillard  v.  Evans,  4  Ark.  Eep.  175; 
Hudspeth  et  al.  v.  Gray,  Durrive  &  Co., 
5  Ark.  Eep.  157." 

Debt  was  maintained  on  a  bill  ob- 
ligatory for  the  payment  of  six  hun- 
dred Polish  guilders  which  the  declara- 
tion averred  to  be  ad  valorem  two 
hundred  and  twenty  pounds  of  legal 
English  money.  Eands  i".  Peck,  Cro. 
Jac.  618,  79  Eng.  Eeprint  527. 

Gold  Coin. — In  an  action  on  a  Cali- 
fornia judgment  to  be  paid  "in  United 
States  gold  coin,"  it  was  held  that 
the  plaintiff  could  maintain  debt  in 
Illinois  because  by  taking  a  judgment 
for  the  payment  of  dollars  generally 
she  waived  her  right  to  insist  upon 
pa^Tnent  in  United  States  gold  coin. 
Eelford  r.  Woodward,  158  111.  122,  41 
X.  E.  1097. 

Bank  Notes. — But  contracts  for  pay- 
ment in  bank  notes  it  has  been  held 
will  not  support  an  action  of  debt.  Ala. 
Young  i".  Scott,  5  Ala.  475.  Ind. — Os- 
borne V.  Fulton,  1  Blackf.  233;  Wil- 
son r.  Hickson,  1  Blackf.  230.  Ky. 
Campbell  V.  Weister,  1  Litt.  30.  Tenn. 
Deberry  r.  Darnell,  5  Yerg.  451. 

25.  Illinois  State  Hospital  r.  Hig- 
gins,  15  HI.  185. 

26.  Ala. —  Young  v.  Scott,  5  Ala. 
475,  for  the  payment  of  "one  thou- 
sand dollars  in  current  bank  notes." 
HI.— Mix  V.  Nettleton,  29  111.  245,  in 
countv  orders.  Ind. — Osborne  v.  Ful- 
ton, i  Blackf.  233  ("to  be  paid  in 
notes  on  the  Bank  of  Kentucky,  or  the 
branch  bank  of  Madison  at  Lawrence- 
burgh");  Wilson  V.  Hickson,  1  Blackf. 
230  ("in  United  States  bank  notes 
or  its  branches").  Ky. — Campbell  v. 
Weister,  1  Litt.  30  ("in  any  good 
current  bank  paper");  Mattox  v. 
Craig,  2  Bibb  584  ("to  be  discharged 
in  good  merchantable  bricks");  Bruner 
V.  Kelsoe,  1  Bibb  487  ("in  leather,  or 
other  good  property  at  its  value"). 
N.  J. — Flanagan  f.  Camden  Mut.  Ins. 
Co.,  25  N.  J.  L.  506  (the  insurance 
company  had  the  right  to  rebuild, 
therefore  debt  would  not  lie) ;  Stroud 
V.   Shimer,  8   N.   J.   L.   134    ("I  prom- 
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is  certain,  debt  will  lie  therefor  upon  failure  of  the  debtor  to  make 
payment  otherwise  than  in  money." 

m.  DEBT  ON  CONTRACT.  — A.  In  General.  — 1.  Form  of 
Contract  Not  Material.  —  Debt,  therefore,  lies  on  all  contracts  on 
which  a  sum  certain,  or  ascertainable,  is  due,  irrespective  of  the  form 
of  the  contract.-^ 

2.  Instalment  Contracts.  —  If  the  amount  is  payable  in  instalments 
the  action  will  not  lie  until  the  last  instalment  falls  due.^^  But  if 
each  payment  is  separate  and  distinct,  the  action  may  be  brought  upon 
default  in  any  one.^** 


ise  to  pay  to  Isaac  Shinier,"  followed 
by  a  list  of  quantities  of  grain  at  cer- 
tain prices).  Tenn. — Deberry  v.  Dar- 
nel], 5  Yerg.  451,  "to  be  paid  in  North 
Carolina  bank  notes." 

In  Mix  V.  Nettleton,  supra,  the  con- 
tract was  for  one  thousand  and  fifty 
dollars,  "payable  in  orders  on  the 
county  of  Ogle  and  State  of  Illinois, 
of  such  size  and  denomination  as  said 
Mix  may  be  able  to  furnish,"  and  it 
was  held  debt  would  not  lie  because 
it  was  "not  for  the  money  named,  but 
for  the  thing  to  be  paid," 

A  stipulation  to  pay  in  state  bank 
notes  is  held  not  to  be  a  contract  for 
payment  in  the  currency  of  the  Union, 
but  in  a  substitute  for  money,  which 
is  regarded  as  any  other  merchandise. 
Campbell  v.  Weister,  1  Litt,   (Ky.)   30. 

27.  Ky. — Keeton  v.  Scantland,  Hard. 
149,  Me.— Barrett  v.  Twombly,  23 
Me.  333.  Mo. — Edwards  v.  McKee,  1 
Mo,  123.  Va. — Minnick  V.  Williams,  77 
Va.  758. 

In  Weiss  v.  Maueh-Chunk  Iron  Co., 
58  Pa,  295,  it  is  said  that  "there  is  a 
broad  distinction  between  an  agree- 
ment to  pay  a  certain  sum  of  money 
in  shares  of  stock  or  other  property, 
and  an  agreement  to  issue  such  shares 
or  deliver  such  other  property  in  specie. 
In  the  former  case  the  refusal  to  pay 
in  property  gives  the  creditor  the  right 
to  demand  the  sum  of  money,  and  to 
maintain  an  action  of  debt.  In  the 
latter  his  only  claim  is  for  damages  in 
an  action  of  assumpsit  or  covenant, 
according  as  the  agreement  is  under 
seal  or  not." 

A  clause  permitting  payment  in  serv- 
ices is  not  considered  to  be  in  the  al- 
ternative, but  is  to  be  viewed  as  a 
means  by  which  the  payment  of  money 
may  be  defeated,  and  is  therefore  mere- 
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ly   a   defeasance.     Edwards  v.  M'Kee, 
1   Mo.  123, 

28.  U.  S.— Hilton  v.  Guyot,  159  U.  S. 
113,  16  Sup.  Ct.  139,  40  L.  ed.  95; 
DuBois  V.  Seymour,  152  Fed.  600,  81 
C.  C.  A.  590.  N.  C— Gardner  v.  Clark, 
5  N.  C.  283,  Pa.— Baum  v.  Tonkin,  110 
Pa,  569,  1  Atl.  535. 

"If  the  nature  of  the  demand  be 
such  as  to  sustain  the  action,  it  is 
immaterial  whether  the  contract  be  by 
deed  or  by  parol,  express  or  implied. 
Provided  the  certainty  of  the  sum  ap- 
pears, and  the  plaintiff  is  to  recover 
the  sum  in  numero,  and  not  to  be  re- 
paid in  damages,  the  action  of  debt 
may  be  sustained  irrespective  of  the 
form  of  the  contract."  Flanagan  v. 
Camden  Mut.  Ins.  Co.,  25  N.  J.  L.  506. 

"Debt  will  lie  on  all  the  contracts, 
express  or  implied,  arising  out  of  the 
ordinary  transactions  of  life."  Ma- 
haffey  v.  Petty,  1  Ga.  261. 

29.  Ark, — Inglish  v.  Watkins,  4 
Ark.  199,  Ind,— Cross  v.  Watson,  6 
Blackf,  129;  Farnham  V.  Hay,  3  Blackf. 
167.  Eng.— Eudder  v.  Price,  1  H.  BI. 
547;  Dean  v.  Gover,  2  Saund.  302, 
note  1. 

"I  know  of  no  difficulty  in  the  way 
of  such  an  action  (debt  on  a  covenant 
for  the  purchase  price  of  land)  except 
that,  perhaps,  where  the  purchase 
money  is  payable  by  instalments,  it 
might  possibly  admit  of  a  doubt, 
whether  the  vendor,  after  having  re- 
covered one  instalment,  could  bring  a 
second  action  on  the  covenant;  or 
whether  he  would  have  to  wait  till  all 
the  instalments  should  be  due;  a  mat- 
ter about  which  I  intimate  no  opin- 
ion." Huber  v.  Burke,  11  Serg.  &  E. 
(Pa.)  238. 

30.  Hoy  V.  Hoy,  44  111.  469  (in  this 
case  the  action  was  on  an  agreement 
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3.  Recognizances.  —  Debt  will  also  lie  on  a  recognizance  to  the 
state  or  to  an  individual,  as  well  as  scire  facias.^'^ 

B.  Contracts  Under  Seal.  —  1.  In  General.  —  It  is  also  a  proper 
form  of  action  on  contracts  under  seal  which  possess  the  other  necessary- 
requisites.^^ 

Mortgages.  —  Debt  will  lie  on  a  mortgage  containing  an  agreement 
to  pay  a  stipulated  sum,^^  but  not  in  the  absence  of  a  covenant  to 
pay.^* 

Lease.  —  Debt  is  the  proper  form  of  action  on  a  lease  to  recover  rent 
in  arrear,  after  the  expiration  of  the  lease.^^ 

2.  Bonds.  —  Bonds  for  the  payment  of  a  sum  certain  will  support 
an  action  of  debt.     This  applies  both  to  individual  bonds^'*'  and  to 


under  seal  to  pay  a  certain  sum  an- 
nually for  ten  years) ;  Lancaster  v. 
Lancaster,  29  111.  App.  510. 

31.  111.— Elmer  f.  Eichards,  25  111. 
260.  Ind.— State  r.  Inman,  7  Blackf. 
225.  Me.— State  v.  Boies,  41  Me.  344; 
State  V.  Folsom,  26  Me.  209.  Mass. 
Green  v.  Dana,  13  Mass.  493;  Com.  v. 
Green,  12  Mass.  1.  N.  H.— State  r. 
Wheeler,  67  N.  H.  511,  41  Atl.  173; 
State  v.  Welch,  59  N.  H.  134;  State 
V.  Stevens,  Smith  251.  N.  Y.— Cham- 
plain  V.  People,  2  N.  Y,  82;  People 
V.  Van  Eps,  4  Wend.  387;  People  v. 
Kane,  4  Denio  530.  Pa. — Bodine  v. 
Com.,  24  Pa.  69;  Davy  v.  Jackson,  2 
Yeates  280. 

The  action  was  not  questioned  in 
State  V.  Davis,  43  N.  H.  600,  and  in 
Philbrick  v.  Buxton,  43  N.  H.  462. 

Debt  is  the  proper  form  of  action 
upon  a  recognizance  though  not  filed 
and  made  of  record  in  the  supreme 
court.  State  V.  Wheeler,  67  N,  H.  511, 
41  Atl.  173;  State  V.  Welch,  59  N.  H. 
134.  Contra,  Bridge  v.  Ford,  4  Mass. 
641. 

32.  U.  S.— Hilton  v.  Guyot,  159  IT.  S. 
113,  16  Sup.  Ct.  139,  40  L.  ed.  95; 
French  v.  Tunstall,  Hempst.  204,  9  Fed. 
Cas.  No.  5,104a.  Ark. — Hanger  &  Ash- 
ley V.  Dodge,  24  Ark.  208;  Gregory  i'. 
Bewly,  5  Ark.  318.  111.— Miller  v.  Blow, 
68  111.  304;  Hoy  v.  Hoy,  44  111.  469; 
Nash  r.  Nash,  16  Ilk  79;  Henry  V. 
Heldmaier,  129  111.  App.  86;  Eynders 
V.  Coxie  Bros.  &  Co.,  80  111.  App.  629; 
Abe  Lincoln,  etc.  Soc.  v.  Miller,  23  111. 
App.  341;  Price  v.  Farrar,  5  111.  App. 
536.  Ind. — Massey  v.  Chance,  7  Black. 
160;  Tillotson  v.  Stipp,  1  Blackf.  77. 
Ky.— Appelgate  v.  Jacoby,  9  Dana  206. 
Me. — Seretto  v.  Eockland,  etc.  E.  Co., 
101  Me.   140,   63   Atl.   651;    Carleton  v. 


Bird,  94  Me.  182,  47  Atl.  154.  Md. 
Wales  V.  Walling,  3  Har.  &  J.  565. 
Pa. — Brubaker's  Admr.  v.  Taylor,  76 
Pa.  83.  B.  I.— McCardell  v.  Williams, 
19  E.  I.  701,  36  Atl.  719.  Term.— Bay- 
ley  V.  Hazard,  3  Yerg.  487.  Va. — Davis 
V.  Mead,  13   Gratt.  118. 

"To  maintain  the  action  of  debt 
upon  a  specialty,  the  instrument  must 
show  on  its  face  an  undertaking  to  pay 
a  sum  certain  to  a  specified  person  and 
at  a  certain  time."  Larmon  v.  Car- 
penter, 70  111.  549. 

In  Kentucky  a  note  for  payment 
of  money  or  tobacco  was  on  the  same 
footing  as  a  specialty,  and  treated  as 
such  by  the  courts.  Stephens  v.  Crost- 
wait,  3  Bibb  (Ky.)  222;  Eands  V. 
Peck,  Cro.  Jac.  618,  79  Eng.  Eeprint 
527. 

33.  Couger  v.  Lancaster,  6  Yerg. 
(Tenn.)   477. 

34.  111. — Larmon  V.  Carpenter,  70 
111.  549.  Ind.— Smith  v.  Stewart,  6 
Blackf.    162.     Md.— Barrell    v.    Glover, 

2  Gill    171.      N.   Y. — Culver   V.    Sisson, 

3  N.  Y.  264;  Elder  v.  Eouse,  15  Wend. 
218.  Pa.— Fidelity  Ins.  &  Tr.  Co.  v. 
Miller,  89  Pa.  26;  Scott  v.  Fields,  7 
Watts  360. 

35.  Norton  v.  Vultee,  1  Hall  (N.  Y.) 
384. 

36.  Ala. — ^Williams  v.  Harper,  1  Ala. 
502;  Clay  V.  Drake,  Minor  164.  Ark. 
McLaughlin  V.  Hutchins,  3  Ark.  207. 
m. — Terre  Haute,  etc.  E.  Co.  v.  Peoria, 
etc.  E.  Co.,  182  111.  501,  55  N.  E.  377, 
alfirming  81  111.  App.  435;  Becker  v. 
People,  164  111.  267,  45  N.  E._  500 
(supersedeas);  Kilgore  v.  Drainage 
Com.,  Ill  111.  342  (appeal  bond);  Mix 
V.  People,  92  111.  549  (appeal  bond); 
People  V.  Hunter,  89  111.  392  (adminis- 
trator's bond);  Mestling  v.  Hughes,  Sa 
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bonds  given  by  public  officers  for  the  proper  discharge  of  their  official 
duties.^^ 

C.  Simple  Contracts.  —  1.  In  General.  —  Debt  will  also  lie  for 
a  definite  sum  of  money  due  by  a  simple  contract.^^ 

2.  Bills  and  Notes.  —  Bills  of  exchange  and  promissory  notes  gen- 
erally will  support  the  action.^^ 


111.  389  (appeal  bond);  Mix  v.  People, 
86  111.  329  (appeal  bond);  Herrick  v. 
Swartwout,  72  111.  340  (appeal  bond); 
George  v.  Bischoff,  68  111.  236  (appeal 
bond);  Caldwell  v.  Richmond,  64  111. 
30;  Cleveland  v.  Skinner,  56  111.  500; 
Governor  v.  Lagow,  43  111.  134;  Man- 
ning V.  Pierce,  3  111.  4  (replevin  bond) ; 
Loellke  v.  Grant,  120  111.  App.  74  (at- 
tachment bond) ;  Heisen  v.  Westfall,  86 
111.  App.  576;  Eynders  v.  Coxie  Bros. 
&  Co.,  80  111.  App.  629  (appeal  bond); 
Shunick  v.  Thompson,  25  111.  App.  619 
(appeal  bond);  Sears  v.  Nagler,  18  111. 
App.  547  (attachment  bond).  Ind. 
Crist  f.  Crist,  8  Blackf.  574.  Ky.— Grif- 
fith V.  Com.,  1  Dana  270,  administrator's 
bond.  Me. — .lackson  v.  York  &  C.  R. 
Co.,  48  Me.  147.  Mass. — Bean  v.  Park- 
er, 17  Mass.  591,  602.  Miss.— Mat- 
thews V.  Redwine,  23  Miss.  233.  N.  H. 
Judge  V.  Merrill,  6  N.  H.  256;  Pierce 
V.  Reed,  2  N.  H.  359.  N.  J.— English 
V.  Mayor,  etc.,  42  N.  J.  L.  275.  Va. 
Hughes  V.  Kelly,  30  S.  E.  387;  Bailey 
V.  Beckwith,   7   Leigh   604. 

The  obligee  of  a  bond  may  sue  there- 
on without  first  exhausting  his  remedy 
against  the  property,  since  that  is 
merely  cumulative.  Kilgore  v.  Drain- 
age Com.,  Ill  111.  342. 

The  summary  statutory  remedy  will 
not  lie  if  the  bond  lacks  any  of  the 
statutory  requirements.  Tolleson  v. 
State,   139   Ala.   159,  35   So.   997. 

37.  Rudesill  v.  County  Court,  etc., 
85  111.  446;  Foltz  v.  Stevens,  54  111. 
180;  Lusk  v.  Cassell,  25  111.  191;  Peo- 
ple v.  McHatton,  7  111.  731;  Foster  v. 
People,  121  111.  App.  165;  Pickett  v. 
People,  114  111.  App.  188;  Carmichael 
V.  The  Governor,  3  How.    (Miss.)    236. 

38.  U.  S.— Hilton  v.  Guyot,  159  U.  S. 
113,  16  Sup.  Ct.  139,  40  L.  ed.  95.  Ala. 
M'Voy  V.  Wheeler,  6  Port.  201.  Ark. 
Bentley  v.  Dickson,  1  Ark.  165.  Idaho. 
McCallum  v.  MeClarren,  15  Idaho  374, 
98  Pac.  200.  111. — Dunlap  «.  Bucking- 
ham, 16  111.  109.  Ky.— White  v.  Walk- 
er, 1  T.  B.  Mon.  34.  Me.— Seretto  v. 
Rockland,  etc.  R.  Co.,  101  Me.  140, 
63  Atl.  651;  Portland  v.  Atlantic  & 
St.    L.    R.    Co.,    66    Me.    485;    National 
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Exch.  Bank  v.  Abell,  63  Me.  346;  Mc- 
Vicker  v.  Beedy,  31  Me.  314;  Norria 
v.  School  Dist.,  12  Me.  293.  Mass. 
Smith  V.  Lowell,  8  Pick.  178.  N.  H. 
Gray  v.  Johnson,  14  N.  H.  414.  N.  Y. 
Mayor,  etc.  of  New  York  v.  Butler,  1 
Barb.  325.  Pa.— Gebhart  v.  Francis,  32 
Pa.  78.  Tenn. — McGavock  v.  Puryear, 
6  Coldw.  34. 

Debt  is  the  exclusive  remedy  in  New 
Jersey  on  simple  contracts  for  the  pay- 
ment of  money,  the  Act  of  Assembly 
directing  that  actions  thereon  should 
be  brought  as  actions  of  debt  and  not 
otherwise.  Riker  v.  Jacobus,  2  N.  J. 
L.  309;  Chattin  V.  Payday,  2  N.  J.  L. 
129. 

Account. — "Debt  will  lie  upon  an 
open  account  for  goods  sold  and  de- 
livered, as  well  as  an  action  of  as- 
sumpsit." Dillingham  v.  Skein,  Hempst. 
181,  7  Fed.  Cas.  No.  3,912a;  Collins 
V.  Johnson,  Hempst.  279,  6  Fed.  Cas. 
No.  3,015a  (account  stated  for  value 
of  cotton  delivered  to  defendant's  gin). 
And  see  Portland  v.  Atlantic  &  St.  L. 
R.  Co.,  66  Me.  485. 

39.  U.  S.— Metcalf  v.  Robinson,  2 
McLean  363,  17  Fed.  Cas.  No.  9,497 
Ala.— Stone  v.  Cover,  1  Ala.  287;  Bod 
die  V.  Ely,  3  Stew.  182;  Butler  v.  Lim 
erick,  Minor  115.  Ark. — Bentley  v 
Dickson,  1  Ark.  165.  111.— Maver  v 
Hutchinson,  7  HI.  266.  Ind.— Tavlor 
V.  Walpole,  1  Blackf.  378.  Ky.— Scott 
V.  Colmesnil,  7  J.  .  J.  Marsh.  416; 
Leather's  Representative  v.  M'Glasson, 
3  T.  B.  Mon.  223;  Payne  V.  Mattox,  1 
Bibb  164.  Mass. — Martin's  Admr.  v. 
Root,  17  Mass.  222.  Mo.— Middleton 
V.  Atkins,  7  Mo.  184;  Lee  v.  Hunt,  6 
Mo.  163;  Dyer  &  Mason  V.  Sublette  & 
Campbell,  6  Mo.  14;  Tabor  v.  Jameson, 
5  Mo.  494;  Boyd  V.  Sargent,  1  Mo.  437. 
N.  C— Gardner  v.  Clark,  5  N.  C.  283. 
Pa. — Camp  V.  Bank  of  Owego,  10 
Watts  130.  Tenn.— McGavock  v.  Pur- 
year, 6  Coldw.  34. 

It  was  early  contended  by  some  of 
the  judges  that  promissory  notes  were 
only  evidences  of  indebtedness  and  that 
therefore  no  action  could  be  maintained 
on      them      (Trier      v.      Bridgman,      2 
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3.    Book  Account.  —  In  Vermont  there  is  a  statutory  action  in  the 
nature  of  debt  known  as  "book  account.""    This  form  of  action  lies 


East  359,  102  Eng.  Reprint  406;  Clarke^ 
V.  Martin,  2  Ld.  Eayra.  757,  92  Eng. 
Eeprint  6),  but  the  controversy  was 
ended  by  the  statute  3  &  4  Anne,  ch. 
9,  §1,  which  enacted  that  all  notes 
signed  by  a  person,  promising  to  pay 
to  another,  his  order  or  bearer,  any  sum 
of  money,  should  be  construed  to  be 
by  virtue  thereof,  due  and  payable  to 
any  person,  to  whom  the  same  was 
made  payable.  (See  Camp  v.  Bank  of 
Owego,  10  Watts  (Pa.)  130;  Brown  v. 
Harraden,  4  T.  R.  148,  100  Eng.  Re- 
print 943). 

It  is  well  settled  that  an  action  of 
debt  may  be  maintained  by  the  payee 
of  a  bill  of  exchange  or  promissory 
note  against  the  drawer  or  maker, 
when  the  instrument  is  expressed  to 
be  for  value  received,  or  purports  to 
be  founded  on  some  consideration. 
U.  S.— Raborg  v.  Peyton,  2  Wheat.  385, 
4  L.  ed.  268.  111.— Frink  V.  King,  4 
111.  144.  Eng. — Bishop  v.  Young,  2 
Bos.  &  P.  78. 

It  may  be  supported  although  no 
consideration  be  expressed  on  the  face 
of  the  instrument,  since  the  law  im- 
plies that  it  is  based  upon  a  good  con- 
sideration. Dunlap  r.  Buckingham,  16 
111.  109;  Hatch  r.  Trayes,  11  Ad.  &  El. 
702,  113  Eng.  Reprint  581. 

The  objection  that  debt  will  not  lie 
on  a  collateral  undertaking  does  not 
apply  to  an  action  against  the  drawer, 
for  although  his  liability  is  condition- 
al in  the  first  instance,  it  becomes 
fixed  and  absolute  on  default  of  the 
drawee,  and  on  his  receiving  due  no- 
tice of  the  default.  Dunlap  v.  Buck- 
ingham, 16  111.  109. 

Debt  lies  also  in  favor  of  an  indorsee. 
XJ.  s.— Raborg  r.  Peyton,  2  Wheat.  385, 
4  L.  ed.  268.  Ala. — Carroll  r.  Meeks, 
3  Port.  226.  Me. — National  Exch. 
Bank  V.  Abell,  63  Me.  346.  N.  Y. 
Wilmarth  v.   Crawford,   10   Wend.   340. 

In  Snyder  v.  Hummel,  2  N.  J.  L. 
'82,  it  was  held  that  the  plaintiff  could 
not  recover  on  a  note  of  hand,  en- 
dorsed in  blank,  without  first  writing 
a  proper  assignment  above  the  endorse- 
ment. 

A  bank  which  discounts  a  note  may 
bring  debt  against  the  maker.  Nelson 
V.  Bank  of  State  of  Missouri,  7  Mo. 
219. 


But  if  the  instrument  be  lost,  debt 
is  not  the  proper  action.  Stephens  t'. 
Crostwait,  3  Bibb  (Kv.)  222;  Edwards 
f.  M'Kee,  1  Mo.  123. 

40.  "In  this  action  there  are  very 
few  new  principles.  It  is  chiefly  a 
new  combination  of  known  common 
law  and  chancery  principles.  It  is  the 
ancient  action  of  account  enlarged  to 
comprehend  not  all,  but  a  large  class 
of  cases;  and  the  chancery  mode  of 
proceeding  by  bill  and  cross-bill,  with 
the  addition  of  allowing  each  party  to 
tender  his  own  oath  as  well  as  de- 
mand that  of  his  adversary;  with  also 
the  improvement  of  having  the  parties 
confront  each  other,  and  be  subject  to 
an  open  cross-examination,  the  great 
test  of  truth — all  other  proofs  also 
admissible  as  in  other  actions;  and 
men  of  general  intelligence  and  espe- 
cially conversant  with  the  nature  of 
the  claims  in  dispute,  selected  for 
triers,  with  the  supervisory  power  of 
the  courts  in  points  of  law;  and  all 
this  in  a  plain  and  direct  manner,  un- 
incumbered with  forms."  McLaughlin 
V.  Hill,  6  Vt.  20. 

"It  is  supposed  that  the  substitute 
of  this  form  of  action  was  brought  to 
New  England  by  a  dissenting  English 
minister  from  Holland,  not  long  after 
the  arrival  of  the  pilgrims."  Mc- 
Laughlin V.  Hill,  6  Vt.  20;  Vermont 
St.,  1894,   §§1445-1452. 

Connecticut. — A  similar  action  called 
book  debt  existed  in  Connecticut  prior 
to  the  Practice  Act.  But  all  forms  of 
actions  have  now  been  abolished  in 
that  state.  Conn.  Gen.  St.,  1902,  §607; 
Dunnett  r.  Thornton,  73  Conn.  1,  46 
Atl.  158;  Morehouse  v.  Throckmorton, 
72  Conn.  449,  44  Atl.  747;  Jacobs  v. 
Holgenson,  70  Conn.  68,  38  Atl.  914. 

The  statute  still  makes  certain  pro- 
visions in  regard  to  an  action  for  a 
debt  due  by  book  to  balance  book  ac- 
counts, giving  each  party  the  right  to 
oyer  of  the  books  of  the  other  by 
order  of  the  court  on  motion  duly 
made.  Gen.  St.  (Conn.),  1902,  §§980, 
981. 

The  statute,  in  general  terms,  author- 
ized the  admission  of  the  evidence  of 
the  parties  and  of  other  persons  inter- 
ested, quoad  the  book  debt.  Peck  v. 
Abbe,   11   Conn.   207;   Weed  V.   Bishop, 
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whenever    there    is    an    unsettled    account    between    the     parties/^ 

Where  the  articles  are  in  themselves  proper  subjects  of  book  charge, 
a  special  agreement  as  to  the  mode  of  payment  will  not  preclude  the 
plaintiff  from  the  right  to  charge  them  on  book,  and  sue  for  them  in 
this  form  of  action.*^ 

The  right  to  charge  must  exist  at  the  time  when  the  property  is 
delivered,  and  in  consequence  of  such  delivery.*^ 

"Where  there  are  no  items  properly  chargeable  on  book,  the  action 
of  book  account  will  not  lie  for  the  adjustment  of  other  items  proper 
for  the  action  of  account/* 

And  since  allowing  a  party  to  support  a  claim  by  his  own  testimony 
is  repugnant  to  general  common  law  principles,  the  courts  will  not  ex- 
tend this  action  beyond  the  objects  of  its  institution.*^ 

4.  Contracts  of  Insurance.  —  Debt  will  lie  on  a  contract  of  insur- 
ance upon  the  happening  of  the  contingency  if  the  amount    due    is 


7  Conn,  128;  Bryan  v.  Jackson,  4  Conn. 
288. 

See  the  title  "Account  and  Account- 
ing," Vol.  1. 

41.  Flint  V.  Eureka  Marble  Co.,  53 
Vt.  669;  Weeks  v.  Boynton,  37  Vt.  297; 
Woodward  v.  Cutter,  33  Vt.  49;  Mc- 
Kay V.  Brown,  13  Vt.  593. 

Book  debt  is  the  proper  action  to 
recover  for  articles  furnished  by  a  guar- 
dian for  the  necessary  support,  main- 
tenance and  education  of  his  ward,  or 
by  others  at  his  request.  Stanton  v. 
Wilson,  3  Day  (Conn.)  37. 

Book  debt  will  lie  for  labor  per- 
formed in  the  defendants'  service  and 
for  their  benefit.  Parker  v.  Bryant,  40 
Vt.  291. 

Matters  not  strictly  in  themselves 
chargeable  on  book  may  be  made  so 
by  agreement  entered  into  by  the  par- 
ties or  implied  from  their  course  of 
dealings  with  each  other.  Scott  v. 
Lance,  21  Vt.  507. 

If  the  agreement  is  to  give  time  for 
payment,  upon  the  debtor's  giving  a 
note  with  surety,  if  such  note  is  not 
furnished,  the  creditor  may  sue  at  once 
on  book  or  in  general  assumpsit.  Hale 
&  Fish  V.  Jones,  48  Vt.  227. 

A  party  cannot  recover  in  the  ac- 
tion of  book  account  for  items  which 
he  could  not  recover  under  the  com- 
mon counts  in  general  assumpsit.  Kid- 
der V.  Sowles,  44  Vt.  303. 

Where  on  a  previous  settlement  items 
were  omitted  by  the  plaintiff  by  mis- 
take, he  cannot  later  maintain  an  ac- 
tion of  book  debt  therefor,  but  is  left 
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to   his   remedy  in   assumpsit.     Eeming- 
ton  V.  Noble,  19  Conn.  383. 

42.  Newton  v.  Higgins,  2  Vt.  366. 

43.  Bradley  v.  Goodyear,  1  Day 
(Conn.)  105;  Slasson  v.  Davis,  1  Aik. 
(Vt.)   73. 

But  where  the  defendant  agreed  to 
pay  the  expenses  of  the  plaintiff,  in- 
curred in  attempting  to  sell  a  patent, 
from  the  beginning,  and  both  parties 
treated  the  agreement  as  relating 
back  to  expenses  previously  incurred, 
the  plaintiff  had  a  right  to  charge  the 
expenses  on  book,  and  to  recover  for 
them  in  this  form  of  action.  Perry  v. 
Buckman,  33  Vt.  7. 

44.  Duryea  v.  Whitcomb,  31  Vt. 
3'95. 

This  statute  did  not  merge  the  ac- 
tion of  account  with  that  of  book  ac- 
count, and  therefore  the  existence  of  a 
few  items  of  book  account  in  con- 
nection with  a  general  account  will 
not  support  an  action  under  the  statute. 
Huxley  v.  Carman,  46  Vt.  462. 

The  action  of  book  account  is  not 
proper  to  determine  the  performance 
of  the  covenants  of  a  lease.  Proctor 
r.  Wiley,  55  Vt.  344. 

By  statute  (Vt.  St.,  §1446)  items  of 
account  may  be  adjusted  in  book  ac- 
count, but  it  is  held  that  this  does 
not  operate  vice  versa  to  allow  the  ad- 
justment of  items  of  book  account  in 
account.  Admr.  of  Gilley's  Estate  v. 
Tenny,  31  Vt.  401. 

45.  Terrill  v.  Beecher,  9  Conn.  344; 
Bradley  v.  Goodyear,  1  Day  (Conn.) 
105. 
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thereupon  fixed  ;*^  but  not  if  the  amount  is  unliquidated  or  uncertain.*^ 

5.  Oral  Contracts.  —  The  action  of  debt  is  not  limited  to  written 
agreements  but  may  be  brought  also  on  oral  contracts.'*'^ 

6.  Implied  Contracts.  —  Debt  will  lie  also  on  implied  contracts  if 
the  amount  due  is  definite  or  ascertainable.*^ 

7.  Use  and  Occupation.  —  Debt  will  lie  generally  for  the  use  and 
occupation  of  premises,  since  the  plaintiff  may  declare  on  the  common 
counts  instead  of  on  the  demise.^'^ 


46.  U.  S.— Hughes  r.  Union  Ins.  Co., 
8  Wheat.  294,  5  L.  ed.  620,  marine 
policv.  HI, — Independent  Order,  etc. 
V.  Stahl,  64  111.  App.  314  (life  insur- 
ance); Abe  Lincoln,  etc.  Soc.  v.  Miller, 
23  111.  App.  341  (life  insurance).  Pa. 
Heffron  v.  Kittanning  Ins.  Co., 
132  Pa.  580,  20  Atl.  698  (fire  insur- 
ance); Metropolitan  L.  Ins.  Co.  v. 
Drach,  101  Pa.  278  (life  insurance); 
People's  Ins.  Co.  v.  Spencer,  53  Pa. 
353. 

47.  Braun  v.  Maine  Benefit  Assn.,  92 
Me.  341,  42  Atl.  500. 

"The  contract  of  insurance  is  to  in- 
demnify the  insured  and  even  in  case 
of  a  valued  policy  the  amount  specified 
is  only  'prima  -facie  evidence  of  the  real 
value.  The  damages  are  unliquidated. 
Furthermore,  the  company  had  the  right 
to  rebuild."  Flanagan  v.  Camden  Mut. 
Ins.  Co.,  25  X.  J.  L.  506. 

48.  Ky. — Hampton  v.  Barr,  3  Dana 
578.  N.  J.— Seely  v.  Mvres,  2  X.  J.  L. 
364.  Pa.— Baum  v.  Tonkin,  110  Pa.  569, 
1  Atl.  535. 

A  parol  award  is  sufficient  to  sup- 
port the  action.  Eiker  v.  Jacobus,  2 
N.  J.  L.  309. 

If  the  original  contract  was  under 
seal,  but  it  has  been  varied  by  a  subse- 
quent parol  agreement,  debt  or  assump- 
sit is  the  proper  action,  not  covenant, 
the  covenant  being  only  inducement  to 
the  action.  M'Voy  v.  Wheeler,  6  Port. 
(Ala.)  201. 

49.  U.  S.  —  Dillingham  v.  Skein, 
Hempst.  181,  7  Fed.  Cas.  Xo.  3,912a 
(for  goods  sold  and  delivered);  Col- 
lins V.  Johnson,  Hempst.  279,  6  Fed. 
Cas.  Xo.  3,015a.  Ala. — Strange  r.  Pow- 
ell, 15  Ala.  452;  Blackburn  r.  Baker,  7 
Port.  284.  Ark. — Gregory  r.  Bewly,  5 
Ark.  318.  Ky.— .Jenkins  v.  Bichardson, 
6  J.  J.  Marsh.  441.  Mass.— Van  Deu- 
sen  V.  Blum.  18  Pick.  229;  Smith  V. 
Lowell,  8  Pick.  178.  N.  J.— Little  v. 
Gibbs,  4  X\  J.  L.  240;  ^Yitherlv  r. 
Morgan,   2  N.  J.  L.  78.     N.  Y.— Van 


Hook  V.  Wittoek,  3  Paige  408.  Pa. 
Metropolitan  L.  Ins.  Co.  V.  Drach,  101 
Pa.  278.  Tenn. — Hickman  v.  Searcy's 
Exr.,  9  Yerg.  47.  Eng. — Emery  v.  Fell, 
2  T.  K.  28,  100  Eng.  Eeprint  16. 

The  statement  of  Sir  William  Black- 
stone  (3  Bl.  Com.  154)  that  debt  is 
"a  sum  of  money  due  by  certain  and 
express  agreement,"  is  commented  on 
in  United  States  v.  Colt,  Pet.  C.  C.  145, 
25  Fed.  Cas.  Xo.  14,839,  as  follows: 
"The  doctrine  laid  down  by  this  writer 
appears  to  be  much  too  general  and 
unqualified,  although,  to  a  certain  ex- 
tent, it  is  unquestionably  correct.  Debt 
is  certainly  a  sum  of  money  due  by 
contract,  and  it  most  frequently  is  due 
by  a  certain  and  express  agreement, 
which  also  fixes  the  sum,  independent 
of  any  extrinsic  circumstances.  But 
it  is  not  essential  that  ^the  contract 
should  be  express,  or  tfiat  it  should 
fix  the  precise  amount  of  the  sum  to 
be  paid.  Debt  may  arise  on  an  im- 
plied contract,  as  for  the  balance  of 
an  account  stated,  to  recover  back 
money  which  a  bailiff  has  paid,  more 
than  he  had  received,  and  in  a  variety 
of  other  cases,  where  the  law,  by  im- 
plication, raises  a  contract  to  pay.  2 
Com.  Dig.  365." 

Money  Had  and  Received. — Debt  lies 
to  recover  money  lent,  paid  out,  had 
and  received,  etc.  Somerville  v.  Grim, 
17  W.  Va.  803. 

"If,  at  the  request  of  the  defendant, 
he  (the  plaintiff)  has  paid  money  for 
him  on  an  execution,  or  otherwise,  the 
action  of  debt  is  his  proper  remedy." 
Little  V.  Gibbs,  4  X.  J.  L.  240. 

The  recovery  of  a  statutory  penalty 
is  said  to  be  "upon  an  implied  prom- 
ise which  the  law  annexes  to  the  lia- 
bilitv."  Eussell  r.  Louisville  &  X.  E. 
Co.,  "93  Va.  322,  25  S.  E.  99.  And  see 
1    Chit.   PI.   108. 

50,  Ark. — Trapnall  r.  Merrick,  2] 
Ark.  503.  111.— Miller  v.  Blow,  68  HI. 
304.  Mc— Garvey  v.  Dobyns,  8  Mo.  213. 
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8.  Quantum  Meruit.  —  Debt  may  be  brought  for  the  reasonable 
value  of  services  or  goods." 

IV.  DEBT  ON  STATUTES.  —  A.  In  General.  —  Debt  is  the  ap- 
propriate and  usual  action  to  recover  a  statutory  penalty  or  for- 
feiture,^-  where  no  specific  mode  of  recovery  of  such  penalty  or  for- 


N.  H.— Gray  v.  Johnson,  14  N.  H.  414. 
Pa. — Davis  v.  Shoemaker,  1  Kawle 
135.  Eng.— King  v.  Fraser,  6  East  348, 
102  Eng.  Eeprint  1,320;  Wilkins  v.  Win- 
gate,  6  T.  K.  62,  101  Eng.  Reprint  436. 

51.  U.  S.  —  Collins  v.  Johnson, 
Hempst.  279,  6  Fed.  Cas.  No.  3,015a. 
Ill._Frink  v.  King,  4  111.  144.  Ky. 
Jenkins  v.  Richardson,  6  J.  J.  Marsh. 
441.  Me. — National  Exeh.  Bank  v. 
Abell,  63  Me.  346;  McVicker  f.  Beedy, 
31  Me.  314.  Mass. — "Van  Deusen  v. 
Blum,  18  Pick.  229;  Smith  v.  Lowell, 
8  Pick.  178.  N.  Y.— Mayor,  etc.  v.  But- 
ler, 1  Barb.  325.  Tenn. — Thompson  v. 
French,  10  Yerg.  452.  Eng.— Emery  V. 
Fell,  2  T.  R.  28,  100  Eng.  Reprint  16. 

"The  distinction  iii  between  a  claim 
for  the  actual  value  of  the  work  (for 
which  debt  will  lie),  and  one  where 
the  plaintiff  seeks  to  recover  unliqui- 
dated special  damages  for  the  breach 
of  a  contract.  The  former  is  a  debt, 
the  latter  is  not,  until  settled  by  a 
judgment."  Mayor,  etc.  of  New  York 
V.  Butler,  1  Barb.  (N.  Y.)  325. 

"It  would,  therefore,  be  as  available 
to  the  defendant  to  show  any  fact 
bearing  upon  the  question  of  what  the 
work  done  by  the  plaintiff  was  reason- 
ably worth  as  if  the  action  had  been 
covenant  broken  or  assumpsit.  And 
the  issue  can  be  tried  in  this  action 
whether  the  plaintiff  did  general  work, 
or  did  extra  work,  and  furnished  extra 
materials,  under  the  terms  of  the  eon- 
tract,  to  be  ascertained,  as  therein 
agreed,  and  whether  upon  the  facts 
proved,  there  was  due  to  the  plaintiff 
other  sums  of  money  at  the  date  of  the 
writ.  In  determining  the  sums,  if  any, 
due  to  the  plaintiff  he  is  limited  in  his 
proof  to  the  specification  of  his  claim, 
and  against  these  items  the  defendant 
had  the  right  to  introduce  counter 
proof."  Seretto  v.  Rockland,  S.  T.  & 
O.  H.  R.  Co.,  101  Me.  140,  63  Atl. 
651. 

In  Durrill  v.  Lawrence,  10  "Vt.  517, 
it  was  held  debt  would  not  lie  to  re- 
cover the  value  of  salt  delivered  by 
plaintiff  to  defendant,  but  which  de- 
fendant had  refused  to  receive  on  the 


ground  that  it  did  not  conform  to 
the  terms  of  the  contract. 

52.  U.  S.— Chaffee  v.  United  States, 
18  Wall.  516,  21  L.  ed.  90S.  Stockwell 
f.  United  States,  13  Wall.  531,  20  L. 
ed.  491;  Adams  v.  Woods,  2  Cranch  336, 
2  L.  ed.  297;  United  States  f.  Southern 
Pac.  Co.,  162  Fed.  412;  Jacobs  v. 
United  States,  1  Brock.  520,  13  Fed. 
Cas.  No.  7,157;  Bullard  v.  Bell,  1  Ma- 
son 243,  4  Fed.  Cas.  No.  2,121.  Ala. 
Southern  Car  &  F.  Co.  v.  Calhoun  Coun- 
ty, 141  Ala.  250,  37  So.  425;  Strange 
f.  Powell,  15  Ala.  452;  Spence  v. 
Thompson,  11  Ala.  746;  Blackburn  v. 
Baker,  7  Port.  284.  Conn.— Kellog  v. 
The  Union  Co.,  12  Conn.  7.  111.  —  In- 
diana Millers',  etc.,  Ins.  Co.  v.  Peo- 
ple, 170  111.  474,  49  N.  E.  364;  Vaughan 
V.  Thompson,  15  111.  39;  City  of  Car- 
bondale  r.  Wade,  106  111.  App.  654; 
Robley  v.  Culwell,  69  111.  App.  272. 
Me.  —  Houghton  v.  Stowell,  28  Me. 
215;  Frost  r.  Rowse,  2  Greenl.  130. 
Mass.  —  Reed  v.  Davis,  8  Pick.  514; 
Stilson  V.  Tobey,  2  Mass.  521.  N.  H. 
Orne  V.  Roberts,  51  N.  H.  110;  Jan- 
vrin  V.  Scammon,  29  N.  H.  280;  Mor- 
rison V.  Bedell,  22  N.  H.  234.  N.  Y. 
Kerr  v.  Davis,  7  Paige  53;  Van  Hook 
V.  Whitlock,  3  Paige  408.  N.  C.  —  Al- 
bright V.  Tapscott,  53  N.  C.  473;  Dowd 
V.  Seawell,  14  N.  C.  185.  Pa.  —  Garman 
r.  Gamble,  10  Watts  382.  Va.  —  Maple 
V.  John,  24  S.  E.  608;  West  V.  Raw- 
son,  21  S.  E.  1019.  Eng.  —  Pember- 
ton  V.  Shelton,  Cro.-  Jac.  498,  79  Eng. 
Reprint   425. 

Debt  will  lie  even  though  the  amount 
to  be  recovered  may  depend  on  the 
finding  of  the  jury.  Reed  V.  Davis, 
8  Pick.  (Mass.)  514;  Janvrin  v.  Scam- 
mon, 29   N.   H.   280. 

On  Town  Ordinance.  —  An  action  of 
debt  is  appropriate  to  recover  a  fine 
under  an  ordinance  of  a  municipal  cor- 
poration. Israel  v.  Jacksonville,  2  111. 
290. 

Action  To  Liquidate  Damages. —  It  is 
'•not  necessary  to  fi.Tst  liquidate  the 
damages  by  bringing  an  action  on  the 
case.    Orne  v.  Roberts,  51  N.  H.  110. 

Conviction    of    Offense.  —  Nor   must 
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feiture  is  provided;"  and  a  fortiori  where  it  is  the  form  designated 
therein."* 

Even  when  the  statute  gives  another  remedy  it  is  considered  as 
cumulative,^'  unless  made  exclusive.^*' 

B.  Actions  Qui  Tam.  —  A  qui  tam  action  of  debt  may  be  brought 
to  recover  a  fine  or  penalty  part  of  which  is  for  the  use  of  the  state." 

V.  DEBT  ON  JUDGMENTS  AND  AWARDS.  —  A.  Judgments. 
The  action  of  debt  lies  on  judgments,  both  of  domestic  and  foreign 


the  offender  be  first  convicted  of  the 
offense  in  a  criminal  action,  since  this 
is  substantially  found  in  giving  judg- 
ment for  the  penaltv.  Garman  v.  Gam- 
ble, 10   Watts    (Pa.)    382. 

But  if  the  statute  is  remedial  and 
the  party  injured  recovers  the  amount 
of  damage  he  has  sustained  by  a 
breach  of  the  statute,  case  is  the  ap- 
propriate remedv.  Mount  v.  Hunter, 
58  111.  246;  Bavlies  v.  Cutty,  30  111. 
App.  105,  afflrmed,  128  111.  287,  21  N. 
E.   595. 

"Wherever  a  statute  imposes  a  legal 
obligation  upon  one  party  to  pay  money 
to  another,  the  person  to  whom  pay- 
ment is  to  be  made,  may  maintain  an 
action  of  debt  for  the  money."  Van 
Hook  V.  Whitlock,  3  Paige  (X.  Y.)  408. 

53.  Russell  v.  Louisville  &  N.  R. 
Co.,  93  Va.  322,  25  S.  E.  99;  West  V. 
Rawson  (Va.),  21  S.  E.  1019;  Mapel  v. 
John,  42  W.  Va.  30,  24  S.  E.  608. 

54.  Orne  v.  Roberts,  51  N.  H.  110; 
Morrison   v.  Bedell,  22  N.  H.  234. 

55.  HI.  —  Whitecraft  v.  Vanderver, 
12  111.  235.  Me. —  Portland  f.  Atlantic 
&  St.  L.  R.  Co.,  66  Me.  485.  Va. 
Sims  V.  Alderson,  8   Leigh  479. 

Debt  may  be  brought  notwithstand- 
ing the  forfeiture  could  also  be  re- 
covered by  indictment  or  information. 
United  States  v.  Stocking,  87  Fed.  857; 
State  V.  Waterhouse,  71  N.  H.  488,  53 
Atl.   304. 

The  charter  of  bank  provided  that 
"all  bills  and  notes,  whether  under 
seal  or  otherwise,  at  any  time  dis- 
counted by  said  bank,  shall  be  and 
are  hereby  placed  upon  the  same  foot- 
ing as  foreign  bills  of  exchange,  so 
that  the  like  remedy  shall  be  had  for 
the  recovery,  thereof,  against  the 
drawer  or  indorser  thereof,  and  with 
the  like  effect,  except  so  far  as  re- 
lates to  damages,"  but  it  was  held  that 
this  section  was  not  intended  to  fix  or 
limit  the  remedy,  but  to  fix  the  lia- 
bilities  of   the   several   parties   to   the 


instrument,  and,  therefore,  debt  would 
lie.  Nelson  v.  Bank  of  State  of  Mis- 
souri, 7  Mo.  219. 

Where  the  statute  provides  for  in- 
creased damages  or  increased  costs,  but 
does  not  create  the  cause  of  action,  it 
is  not  necessary  to  declare  on  the 
statute,  though  the  facts  and  circum- 
stances necessary  to  bring  the  plaintiff 
within  the  statute  may  be  set  out  in 
the  declaration.  Morrison  v.  Bedell, 
22  X.  H.  234. 

But  it  is  otherwise  where  the  stat- 
ute creates  the  remedv.  United  States 
r.  Mundel,  6  Call  (Va.)  245.  "The 
truth  is,  it  is  sometimes  necessary  to 
distinguish  between  actions  of  debt  at 
common  law,  and  actions  of  debt  upon 
a  statute,  for  particular  reasons,  not 
applicable  to  the  mode  of  trial.  For 
instance,  it  is  necessary  to  shew  it  to 
be  'an  action  on  the  statute,'  because 
otherwise  no  cause  of  action  will  ap- 
pear, a  penalty  in  the  case  not  exist- 
ing at  common  law,  and,  therefore, 
creating  no  such  contract." 

56.  Me.  —  Hewins  v.  Currier,  62 
Me.  236;  Packard  V.  Brewster,  59  Me. 
404.  Mass. —  Com.  v.  Connecticut  River 
R.  Co.,  15  Gray  447;  Gale  v.  Boyle,  6 
Cush.  138;  Niles  V.  Drake,  17  Pick. 
516;  Crane  v.  Keating,  13  Pick.  339. 
N.  H.  — Pierce  v.   Read,  2  N.  H.  359. 

By  statute,  1852,  ch.  312,  §1,  the 
action  of  debt  is  superseded  by  an  ac- 
tion of  tort  for  the  recovery  of  pen- 
alties. Com.  V.  Connecticut  River  R. 
Co.,   15  Gray   (Mass.)    447. 

57.  TJ.  S.  —  M 'Donald  v.  Hearst,  95 
Fed.  656;  Adams  v.  Woods,  2  Cranch 
336,  2  L.  ed.  297.  Mass.  —  Burnham  v. 
Webster,  5  Mass.  266.  N.  C.  —  Dowd 
r.  Seawell,  14  X.  C.  185.  Pa.  —  Gar- 
man   V.   Gamble,  10  Watts  382. 

United  States  Rev.  St.,  §2124,  pro- 
vides that  such  a  suit  shall  be  in  the 
name  of  the  United  States,  thus  put- 
ting an  end  to  the  right  of  the  in- 
former to  sue  in  his  own  name.  Unit- 
ed States  V.  Stocking,  87  Fed.  857. 
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courts,''^  and  of  courts  not  of  record  as  well    as    those    of    record.'' 
A  foreign  judgment  is  not  considered  a  record,  however,  but  the 
action  lies  as  on  a  simple  contract."" 


58.  U.  S.  —  Mills  V.  Buryea,  7 
Cranch  481,  3  L.  ed.  411;  De  Brimont 
V.  Penniman,  10  Blatchf.  436,  7  Fed. 
Cas.  No.  3,715.  Ala. —  Carter  v.  Crews, 
2  Port.  81;  McKenzie  V.  Connor,  1 
Stew.  162.  Ark.  —  Egan  v.  Tewksbury, 
32  Ark,  43.  Conn.  —  Denison  v.  Will- 
iams, 4  Conn.  402.  111.  —  Belf ord  v. 
Woodward,  158  111.  122,  41  N.  E.  1097; 
Knickerbocker  Life  Ins.  Co.  v.  Barker, 
55  111.  241;  Greathouse  v.  Smith,  4  111. 
541.  Ky.  —  Dudley  v.  Lindsey,  9  B. 
Mon.  486.  Me.  —  Tourigny  v.  Houle,  88 
Me.  406,  34  Atl.  158;  Endicott  V.  Mor- 
gan, 66  Me.  456;  National  Exch.  Bank 
V.  Abell,  63  Me.  346;  McVicker  v. 
Beedy,  31  Me.  314.  Mass.  —  Bissell  v. 
Briggs,  9  Mass.  462.  Miss.  —  Hinton 
V.  First  Nat.  Bank,  53  So.  344.  N.  H. 
Wilbur  V.  Abbott,  59  N.  H.  132. 
N.  J.  —  Beale  v.  Berryman,  30  N.  J.  L. 
216.  N.  Y. —  Andrews  V.  Montgomery, 
19  Johns.  162;  Gassner  V.  Sandford,  2 
Sandf.  440.  Ohio.  —  Stoekwell  v.  Cole- 
man, 10  Ohio  St.  34;  Pelton  v.  Plainer, 
13  Ohio  209;  Silver  Lake  Bank  V.  Hard- 
ing, 5  Ohio  546.  Vt.  —  Wood  V.  Agos- 
tines,  72  Vt.  51,  47  Atl.  108;  Adams 
V.  Campbell,  4  Vt.  447.  Va.  —  Kemp 
V.  Mundell,  9  Leigh  12;  Shelton  V. 
Welsh,  7  Leigh  175;  Anderson  V.  Price, 
4   Munf.   307.     Eng. — Henley  v.    Soper, 

8  B.  &  C.  16,  108  Eng.  Reprint  949; 
Otway  V.  Ramsay,  4  B.  &  C.  416,  107 
Eng.  Reprint  1113a;  Harris  v.  Saunders, 
4  B.  &  C.  411,  107  Eng.  Reprint  1113 
(judgment  of  a  court  of  Ireland) ;  Col- 
lins V.  Lord  Mathew,  5  East  473,  102 
Eng.  Reprint  1152;  Messin  v.  Mas- 
sareene,  4  T.  R.  493,  100  Eng.  Reprint 
1137;  Walker  v.  Witter,  1  Doug,  1, 
99   Eng.   Reprint   1;    Russell   V.    Smyth, 

9  M.  &  W.  810;  Abouloff  v.  Oppen- 
heimer,  10  Q.  _B.  D.  295  (judgment  of 
court  of  Russia). 

"Where  a  court  of  competent  juris- 
diction has  adjudicated  a  certain  sum 
to  be  due  from  one  person  to  another, 
a  legal  obligation  arises  to  pay  that 
sum,  on  which  an  action  of  debt  to 
enforce  the  judgment  may  be  main- 
tained." Williams  V.  Jones,  13  M.  & 
W.   (Eng.)   628. 

"By  the  common  law  procedure,  the 
appropriate  form  of  an  action  at  law 
to  recover  an  amount  due  upon  a  judg- 
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ment  is  an  action  of  debt."  Du  Bois 
v.  Seymour,  152  Fed.  600,  81  C.  C. 
A.    590. 

The  action  of  debt  was  approved  on 
a  judgment  of  a  court  of  California 
"to  be  paid  in  United  States  gold 
coin,"  on  the  ground  that  the  plaintiff 
waived  her  right  to  insist  upon  pay- 
ment in  gold  by  taking  a  judgment  in 
Illinois  payable  in  dollars  generally. 
Belford  f.  Woodward,  158  111.  122,  41 
N.   E.   1097. 

Decree  of  a  Surrogate  Court.  —  Du- 
bois V.  Dubois,   6   Cow.    (N.   Y.)    494. 

Order  of  a  Court  of  Sessions.  —  Rice 
V.  Barre  Turnpike  Corp.,  4  Pick. 
(Mass.)    130. 

Eight  to  Execution  Does  Not  Bar. 
The  creditor  may  bring  an  action  of 
debt  notwithstanding  the  fact  that  he 
may^  at  the  time,  be  entitled  to  an 
execution  on  his  judgment  procured  in 
a  court  of  the  same  state.  Denison  v. 
Williams,  4  Conn.  402;  Greathouse  v. 
Smith,  4  111.   541. 

Costs.  —  Debt  has  been  held  proper 
in  England  on  a  decree  of  a  court  of 
Scotland  awarding  costs.  Russell  v. 
Smyth,    9    M.    &    W.    (Eng.)    810. 

The  judgment  is  not  binding  on  the 
defendant,  however,  if  the  court  ren- 
dering it  acquired  no  jurisdiction  over 
him.     McVicker  V.  Beedy,  31  Me.  314. 

Finality.  —  Debt  will  not  lie  unless 
the  judgment  is  final.  Du  Bois  v.  Sey- 
mour, 152  Fed.  600,  81  C.  C.  A.  590; 
De  Brimont  V.  Penniman,  10  Blatchf. 
436,  7  Fed.  Cas.  No.  3,715. 

59.  Ind.  —  Brown's  Exr.  v.  Trulock, 

4  Blackf.  429;  Cole  v.  Driskell,  1 
Blackf.  16.  Ky.  —  McElfatrick  v. 
Taft,  10  Bush  160.  Ohio. —  Pelton  v. 
Platner,  13  Ohio  209;  Silver  Lake 
Bank  v.  Harding,  5  Ohio  546.  Eng. 
Williams  v.  Jones,  13  M.  &  W.  628. 

60.  Cole  V.  Driskell,  1  Blackf.  (Ind.) 
16;  Harris  v.  Saunders,  4  B.  &  C.  411, 
107  Eng.  Reprint  1113;  Otway  v.  Ram- 
sey, 4  B.  &  C.  416,  note  10,  107  Eng. 
Reprint    1113n;    Galbraith    v.    Neville, 

5  East  475n,  102  Eng.  Reprint  1152; 
Walker  v.  Witter,  1  Doug.  1,  99  Eng. 
Reprint  1. 

But  since  the  union  between  Great 
Britain  and  Ireland  the  judgments  of 
the  Irish  courts  are  properly  pleadable 
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It  lies  also  on  a  final  decree  of  a  court  of  equity  adjudging  a  fixed 
and  certain  sum  to  be  due  and  owing  from  the  defendant  to  the  com- 
plainant, and  nothing  more.**^ 

B.  AwAEDS.  —  Debt  may  be  brought  on  an  award  fijiding  a  sum 
certain  due  from  one  of  the  parties  to  the  other.^- 


as  records.  Galbraith  v.  Neville,  5  East 
475n,   102   Eng.   Keprint    1152. 

Full  Faith  and  Credit.  —  Similarly  in 
the  United  States  the  "full  faith  and 
credit"  clause  of  the  constitution  (Art. 

IV,  §1)  gives  the  judgments  of  courts 
of  record  of  sister  states  the  same 
effect  that  they  had  where  rendered. 
U.  S.  —  Mills  V.  Duryee,  7  Cranch  481, 
3  L.  ed.  411.  Ky.  — Dudley  v.  Lind- 
sey,  9  B.  Mon.  486.  Ohio.  —  Stockwell 
f.  Coleman,  10  Ohio  St.  34.  Va.— 
Kemp  V.  Mundell,  9   Leigh  12. 

The  judgments  of  other  states  of 
the  United  States  and  the  acts  of  con- 
gress in  pursuance  thereof  are  to  be 
treated  as  domestic  judgments;  and  the 
effect  of  such  judgments  in  the  state 
from  which  they  came,  is  a  question 
of  law,  not  a  question  of  fact  as  in 
the  case  of  foreign  judgments.     Kemp 

V.  Mundell,  9  Leigh '(Va.)   12. 

The  effect  of  this  clause  does  not 
extend,  however,  to  courts  not  of  rec- 
ord. MeElfatrick  v.  Taft,  10  Bush 
(Ky.)  160;  Pelton  v.  Platner,  13  Ohio 
209. 

"The  court  (in  Scott  r.  Cleveland,  3 
Mon.  62)  must  have  overlooked  the 
fact  that  such  tribunals  were  not  em- 
braced by  the  act  of  congress."  Me- 
Elfatrick V.  Taft,  supra. 

ISTor  will  a  judgment  be  given  any 
greater  force  in  another  state  than  it 
would  have  where  rendered.  Curtis  i". 
Gibbs,  2  X.  J.  L.  399.  In  this  case  a 
judgment  on  a  foreign  attachment  in 
Pennsylvania  was  not  given  the  force 
of  a  record  because  it  did  not  appear 
that  it  imported  absolute  verity  in 
Pennsylvania. 

But  debt  will  not  lie  on  the  judg- 
ment of  a  court  which  did  not  have 
jurisdiction.  Kibbe  V.  Kibbe,  Kirby 
(Conn.)    119. 

61.  U.  S.  —  Du  Bois  V.  Seymour,  152 
Fed.  600,  81  C.  C.  A.  590.  lU.  —  Dow 
V.  Blake,  148  111.  76,  35  X.  E.  761; 
Warren  r.  McCarthy,  25  111.  83;  Lan- 
caster V.  Lancaster^  29  111.  App.  510. 
Mass.  —  Howard  v.  Howard,  15  Mass. 
196.     N.  Y.— Post  &  La  Eue  v.  Xeafie, 


3   Caine   22.     E.  I.  — Wagner  v.  Wag- 
ner, 26   R.   I.   27,  57  Atl.   1058, 

"In  early  days  there  was  doubt 
whether  a  decree  in  equity  should  be 
allowed  to  rank  with  a  judgment  at 
law,  or  whether  it  could  be  the  basis 
of  an  action  of  debt  in  a  court  of  law; 
but  there  is  no  doubt  on  that  question 
now.  Final  decrees  of  courts  of  equity 
have  the  same  conclusive  effect  as  to 
questions  of  fact  determined  by  them 
as  judgments  at  law.  If  a  final  de- 
cree adjudges  a  fixed  and  certain  sum 
to  be  due  and  owing  from  the  defend- 
ant to  the  complainant,  and  nothing 
more,  an  action  at  law  may  be  main- 
tained on  it  for  the  recovery  of  tho 
sum  so  adjudged  to  be  due  and  ow- 
ing; but  the  decree  must  be  an  un- 
conditional one.  The  specific  sum  of 
money  adjudged  to  be  due  must  be 
payable  in  all  events."  Du  Bois  v. 
Seymour,  152  Fed.  600,  81  C.  C.  A. 
590. 

62.  Ala.  —  Strange  v.  Powell,  15 
Ala.  452.  111. —  Bragg  f.  City  of  Chi- 
cago, 73  111.  152.  Va.  —  Xewby  v.  For- 
syth, 3  Gratt.  294;  Doolittle  V.  Mal- 
com,  8  Leigh  608. 

"It  is  true  that  it  (the  award)  di- 
rects that  a  particular  debt  should  be 
paid  to  Thomas  Williams  by  A.  J. 
Williams,  in  the  event  it  were  not  col- 
lected from  another  source.  But  this 
did  not  vitiate  the  award;  if  Thomas 
Williams  failed  to  collect  it,  he  might 
have  claimed  credit  for  the  amount 
on  the  trial;  or  he  might  afterwards 
go  against  A.  J.  Williams  for  it,  if  the 
result  of  the  effort  to  collect  were 
not  known  at  the  time  of  trial." 
Williams  v.  Williams,  11  Smed.  &  M. 
(Miss.)    393. 

A  stipulation  taken  before  a  court 
of  admiralty  will  support  an  action 
of  debt.  Lacaze  v.  Com,,  Add.  (Pa.) 
59. 

It  is  not  necessary  that  the  report 
of  the  referees  should  be  made  to  the 
court.     Day  r.  Hooper,  51  Me.  178. 

Parol  Award.  —  Debt  will  lie  on  a 
parol    award    under    a   statute    making 
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VI.  THE  DECLARATION.  —  A.  Necess-\iiy  Allegations.  —  1. 
In  General.  —  The  declaration  should  contain  a  sufficiently  full  state- 
ment of  facts  to  show  that  all  the  conditions  necessary  to  support  an 
action  of  debt  are  present,*'^  and  to  enable  the  court  to  render  a  final 


debt  the  proper  action  on  simple  con- 
tracts to  pay  money.  Eiker  v.  Ja- 
cobus, 2  N.  J.  L.  309. 

63.  Ark.  —  Hanger  &  Ashley  v. 
Dodge,  24  Ark.  208.  111.— Hoy  v.  Hoy, 
44  111.  469.  Ky.  — Payne  v.  Mattox,  1 
Bibb  164. 

Oyer  of  note  held  to  cure  possible 
uncertainty  in  allegation  of  its  date. 
Boyd   V.   Sargent,   1   Mo.   437. 

SuflBcient  facts  by  way  of  induce- 
ment must  be  recited  to  show  that  the 
cause  of  action  has  accrued.  Metcalf 
V.  Eobinson,  2  McLean  363,  17  Fed. 
Cas.    No.    9,497. 

In  the  action  of  debt  on  simple  con- 
tracts, express  or  implied,  the  subject- 
matter  of  the  debt  should  be  described 
precisely  as  in  the  common  counts  in 
assumpsit.  Metcalf  v.  Eobinson,  2  Mc- 
Lean 363,  17  Fed.  Cas.  No.  9,497. 

Allegation  that  defendant  took 
"land  belonging  to"  the  plaintiff,  was 
held  a  sufficient  averment  of  owner- 
ship in  an  action  to  recover  the  ap- 
praised value  of  condemned  land. 
Bragg  V.   City  of   Chicago,   73   HI.   152. 

The  words  "at  their  special  instance 
and  request"  are  not  material  in  an 
action  of  debt  wherein  it  is  stated  that 
the  goods  were  sold  and  delivered  to 
the  defendants  by  the  plaintiff,  as  the 
indebtedness  arises  from  the  sale.  Dur- 
rill  V.  Lawrence,  10  Vt.  517. 

"Although  the  forms  of  pleading 
have  been  simplified  by  the  code,  the 
forms  of  action  have  been  preserved 
and  kept  distinct."  Smith  v.  Woman's 
Med.  College,  110  Md.  441,  72  Atl. 
1107;  Canton  Nat.  Bldg.  Assn.  V. 
Weber,  34  Md.   669. 

In  debt  on  a  recognizance  the  dec- 
laration must  proceed  as  in  debt  and 
not  in  scire  facias.  State  v.  Folsom, 
26   Me.    209, 

Notice.  —  An  averment  that  the  de- 
fendants were  justly  indebted  imports 
notice,  where  that  is  necessary  to  raise 
the  indebtedness.  Kellogg  V.  Union 
Co.,   12    Conn.    7. 

Unnecessary  allegations  will  be  re- 
jected as  surplusage  and  will  not  viti- 
ate the  declaration,  even  on  special  de- 
murrer. Henry  v.  Heldmaier,  129  111. 
App.   86. 
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Forms.  —  In  Eynders  v.  Coxie  Bros. 
&  Co.,  80  111.  App.  629,  the  declaration 
was  held  good  against  the  objection 
that  it  was  vague  and  uncertain,  the 
court  saying:  "It  (the  declaration) 
states  in  positive  terms  that  appellant 
made,  executed  and  delivered  the  bond 
described  in  the  declaration,  and  avers 
also,  by  way  of  describing  the  bond, 
that  it  contains  certain  recitals,  spe- 
cifying them,  and  then  avers  the  con- 
dition of  the  writing  obligatory,  as- 
signing the  breach  thereof.  We  are 
also  of  the  opinion  the  declaration 
properly  and  accurately  describes  an 
laction  of  debt  where,  in  the  com- 
mencement of  the  pleading,  it  is  said 
the  plaintiffs  complain  of  the  defend- 
ants *of  a  plea  that  they  render  to 
the  plaintiffs  the  sum  of  $300  which 
they  owe  and  unjustly  detain  from  the 
plaintiffs.'  " 

The  following  declaration  on  a  bond 
with  condition  attached  was  held  good 
on  both  counts,  in  Foltz  v.  Stevens,  54 
111.    180: 
"State  of  Illinois,     ) 

>    ss. 

Jasper  County,        ) 

In  the  Circuit  Court. 
To  March  Term,  1870. 

James  Foltz,  the  plaintiff  in  this 
suit,  complains  of  James  B.  Stevens, 
the  defendant,  of  a  plea  that  he  ren- 
der to  the  plaintiff,  for  the  use  of 
John  H.  Halley,  the  sum  of  ninety 
dollars,  which  he  owes  and  unjustly 
detains  from  him.  For  that,  whereas, 
the  defendant  heretofore,  to  wit:  On 
the  thirtieth  (30th)  day  of  Septem- 
ber, A.  D.  1869,  at  said  county  by  his 
certain  writing  obligatory,  sealed  with 
his  seal,  and  now  here  to.  the  court 
shown,  the  date  whereof  is  the  day  and 
year  aforesaid,  acknowledged  himself 
to  be  held  and  firmly  bound  unto  the 
plaintiff  in  the  sum  of  ninety  dollars 
above  demanded,  to  be  paid  to  the 
plaintiff.  Yet  the  defendant,  although 
often  requested  so  to  do,  hath  not 
as  yet  paid  the  sum  of  ninety  dollars 
above  demanded,  or  any  part  thereof, 
to  the  plaintiff,  but  hath  neglected  and 
refused  and  still  neglects  and  refuses 
so  to  do. 
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judgment  thereon  for  the  sum  demanded,  unless  the  claim  be  dimin- 
ished by  extrinsic  circumstances.''* 

Prout  Patet  Per  Eecordum.  —  When  the  action  is  founded  on  a  rec- 
ord the  allegations  should  conclude  with  a  prout  patet  per  recordum.^'^ 

Per  quod  actio  accrevit  is  the  proper  conclusion  when  the  debt  arises 


And  for  that,  whereas,  also,  the  said 
defendant,  on  the  day  and  year  afore- 
said, at  the  county  aforesaid,  made  his 
writing  obligatory,  sealed  with  his 
seal  and  here  in  court  to  be  produced, 
and  then  and  there  delivered  the  same 
to  the  plaintiff,  whereby  the  said 
James  B.  Stevens,  by  the  style  and 
description  of  J.  B.  Stevens,  acknowl- 
edged himself  held  and  firmly  bound 
unto  James  Foltz,  constable  of  Jasper 
county,  Illinois,  in  the  sum  of  ninety 
dollars,  for  the  payment  of  which  he 
bound  himself  firmly,  to  be  paid  to 
the  plaintiff.  Which  said  writing  ob- 
ligatory was  subject  to  a  condition, 
thereunder  written,  whereby  it  was  pro- 
vided that  if  the  said  James  B.  Stev- 
ens, the  defendant,  should  on  the  fif- 
teenth day  of  October,  A.  D.  1869,  be- 
tween the  hours  of  nine  of  the  clock 
in  the  forenoon  and  four  of  the  clock 
in  the  afternoon  of  said  day,  deliver 
to  the  said  constable,  or  to  such  other 
officer  as  might,  by  law,  be  entitled  to 
receive  the  same,  the  following  de- 
scribed property,  taken  under  execu- 
tion in  favor  of  .Tohn  H.  Halley, 
against  one  J.  W.  Hitchcock,  to-wit: 
(describing  the  property),  then  the  said 
writing  obligatory  was  to  be  void,  oth- 
erwise to  remain  in  full  force  and  ef- 
fect, as  by  said  writing  obligatory  here 
shown  to  the  court  will  appear.  Yet 
the  said  plaintiff  says  that  said  de- 
fendant did  not  on  the  fifteenth  day 
of  October,  A.  D.  1869,  between  the 
hours  of  nine  o'clock  in  the  forenoon 
and  four  o'clock  in  the  afternoon  of 
said  day,  nor  did  he  at  any  other  time, 
deliver  to  the  said  plaintiff,  constable, 
as  aforesaid,  nor  to.  any  other  ofl5cer 
entitled  to  receive  the  same,  the  said 
goods  and  chattels,  nor  any  part  there- 
of, according  to  the  effect  and  tenor 
of  said  writing  obligatory,  and  the 
said  writing  obligatory  remains  in  full 
force  and  effect;  whereby,  and  accord- 
ing to  the  term,  and  effect  of  said 
writing  obligatory,  an  action  hath  ac- 
crued to  the  plaintiff  to  demand  and 
have  of  the  defendant  the  sum  of  nine- 
ty dollars.  Yet  the  defendant,  though 
often   requested   so   to    do,   has   not   as 


yet  paid  the  said  sum  of  ninety  dol- 
lars, of  any  part  thereof,  to  the  dam- 
age of  the  plaintiff  of  ninety  dollars. 
Therefore,  he  brings  suit." 

The  following  ''simple  and  com- 
pendious form"  is  given  by  the  court 
in  Mahaffey  v.  Petty,   1   Ga.   261: 

"For  that,  heretofore,  to  wit,  on  the 
,  the  defendant  was  indebted  to 


your  petitioner  two  hundred  dollars 
for  services  as  an  engineer  on  a  steam- 
boat, then  rendered  by  your  petitioner 
to  the  said  defendant,  as  will  appear 
by  the  annexed  bill  of  particulars,  and 
at  his  request,  to  be  paid  for  by  the 
defendant  to  your  petitioner  on  re- 
quest; whereby,  and  by  reason  of  the 
non-payment  thereof,  an  action  hath 
accrued  to  your  petitioner  to  have  and 
demand  the  said  sum  of  two  hundred 
dollars." 

64.  M'Kenzie  v.  Connor,  1  Stew. 
(Ala.)   162. 

Interest. — Interest  stipulated  for  in 
the  contract  should  be  claimed,  and  its 
non-payment  assigned  in  the  breach, 
especially  if  it  exceeds  the  statutory 
rate.  Hudspeth  v.  Gray,  Durrive  &  Co., 
5  Ark.  157. 

But  the  interest  should  be  claimed  as 
damages  and  not  as  debt.  Butler  v. 
Limerick,  Minor  (Ala.)  115;  Boddie  V. 
Ely,   3   Stew.    (Ala.)    182. 

If  the  instrument  sued  on  expresses 
no  rate  of  interest,  damages  calculated 
at  the  statutory  rate  only  can  be  re- 
covered. Clay  V.  Drake,  Minor  (Ala.) 
164. 

The  declaration  need  not  aver  that 
interest  is  allowed  by  the  laws  of  the 
state  in  which  the  decree  is  rendered, 
to  entitle  the  plaintiff  to  recover  in- 
terest thereon.  Warren  v.  McCarthy, 
25  111.  83. 

65.  N.  H. — State  v.  Davis,  43  N. 
H.  600;  Philbrook  v.  Buxton,  43  N, 
H.  462;  State  v.  Kinne,  39  N.  H.  129. 
N.  Y.  — People  v.  Kane,  4  Denio  530. 
Va.  —  Shelton  v.  Welsh,  7  Leigh 
175.  Eng.  —  May  v.  Spencer,  T.  Eaym. 
50,  83  Eng.  Eeprint  28;  Corbet  V. 
Cooke,  Cro.  Eliz.  466,  78  Eng.  Reprint 
704;   Morse  v.  James,  Willes,  122,  127. 
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from  matters  deJiors  the  narrative  and  not  from  matters  set  forth  as 
inducement.*"^ 

2.  Agreement  To  Pay.  —  Since  the  action  of  debt  is  founded  on 
the  contract  rather  than  on  the  promise,  the  declaration  should  aver 
that  the  defendant  agreed  to  pay." 

3.  Performance  of  Conditions.  —  If  the  plaintiff's  right  to  demand 
the  debt  is  dependent  upon  some  condition,  the  declaration  must  aver 
performance  or  tender  of  performance  on  his  part.*** 

4.  Debet  and  Detinet.  —  The  declaration  should  in  general  allege 
that  the  defendant  owes  and  detains  the  sum  demanded,''^  though  one 
laid  in  the  detinet  only  is  not*  bad,  because  the  plaintiff  thereby  only 
restricts  his  cause  of  action,  which  he  has  a  right  to  do.^" 


66.  Gebhart  v.  Francis,  32  Pa.  78. 
The  customary  allegation  was:  that 
by  reason  of  the  said  sum  of  money 
being  unpaid,  an  action  had  accrued 
to  the  plaintiff  to  demand  and  have 
the  same  from  the  said  defendant,  etc. 

67.  Metcalf  v.  Eobinson,  2  McLean 
363,  17  Fed.  Cas.  No.  9,497;  Brill  f. 
Neele,  3  Barn.  &  Aid.  208,  106  Eng. 
Eeprint   638. 

<'This  is,  undoubtedly,  the  more  ac- 
curate form,  though  we  do  not  regard 
it  as  essential."  Payne  v.  Smith,  12 
N.  H.  34. 

♦'Promised,"  instead  of  "agreed," 
is,  therefore,  bad.  Metcalf  v.  Robin- 
son, 2  McLean  363,  17  Fed.  Cas.  No. 
4,947.  And  see,  McGinnity  V.  Laguer- 
enne,  10  111.  101,  where  this  is  said  to 
be  "the  only  distinguishing  feature  be- 
tween the  common  counts  in  assumpsit 
and  in  debt." 

If  the  declaration  shows  clearly  that 
it  is  in  debt,  the  use  of  "promise" 
instead  of  "agreed"  will  not  render  it 
bad  (Smith  v.  Webb,  16  111.  105;  Cruik- 
shank  V.  Brown,  10  111.  75;  Flood  v. 
Yandes,  1  Blackf.  (Ind.)  102),  but  if 
instead  of  a  special  count  upon  a  con- 
tract which  of  itself  creates  a  debt 
and  raises  a  liability  to  pay,  the  count 
is  a  general  indebitatus  upon  an  im- 
plied promise  of  the  defendant,  a  con- 
clusion that  the  defendant  "promised" 
to  pay,  etc.,  makes  the  count  in  as- 
sumpsit and  not  in'  debt  (Guinnip  v. 
Carter,  58  111.  296;  McGinnity  v.  La- 
guerenne,  10  111.   101). 

68.  Polk  V.  Mitchell,  1  Har.  (Del.) 
433;   Caldwell  v.   Richmond,   64  111.   30. 

Contra,  as  to  the  non-performance 
of  a  condition  in  a  collateral  contract 
where  the  action  is  based  on  a  bond, 
since  the  plaintiff  has  nothing  to  per- 
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form  as  to  the  latter.  Henry  v.  Held- 
maier,    129    III.    App.    86. 

Demand.  —  Demand  from  maker  and 
notice  to  indorsers  need  not  be  averred 
to  charge  an  indorser  on  a  special  con- 
tract under  seal  on  the  back  of  the 
note  reading,  "I  assign  the  within  to 
Wyatt  V.  Bayley,  and  bind  myself  to 
stand  good  until  paid,  for  value  re- 
ceived of  him."  Bayley  v.  Hazard,  3 
Yerg.    (Tenn.)    487. 

Commencement  of  the  action  is  said 
to  be  a  sutlieient  demand  for  money  due, 
and,  therefore,  no  averment  of  a  spe- 
cial demand  is  necessary.  Leather's 
Representative  v.  M'Glasson,  3  T.  B. 
Mon.  (Ky.)  223.  The  omission  of  such 
averment  was  held  not  fatal  after  ver- 
dict in  Lusk  v.  Cassell,   25  111.  191. 

In  the  Common  Counts.  —  It  is  not 
necessary  to  allege  a  request  to  pay 
in  the  common  counts,  since  the  alle- 
gation of  refusal  implies  a  request. 
Somerville  i'.  Grim,  17  W.  Va.  803. 

69.  Waller's  Exrs.  v.  Ellis,  2  Munf. 
(Va.)    88. 

70.  In  an  action  tf  debt  on  a  re- 
plevin bond  in  the  detinet  only,  Lord 
Ellenborough,  C.  J.,  said  there  was  no 
doubt  as  to  the  sufficiency  of  the  dec- 
laration in  this  respect  for  "a  man 
may  complain  of  only  a  part  of  his 
grievance  and  not  of  the  whole,  so 
these  plaintiffs  might  abridge  their  de- 
mand, and  declare  in  the  detinet  only, 
instead  of  the  debet  and  detinet."  But 
otherwise,  if  a  party  declare  in  the 
debet  and  detinet  "where  the  party 
ought  to  have  declared  in  the  detinet 
only,  for  in  that  case  he  extends  his 
own  demand  instead  of  abridging  it." 
Wilson  V.  Hobday,  4  M.  &  S.  123,  105 
Eng.  Reprint  780. 

But  if  both  are  omitted  the  declara- 
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But  in  an  action  by  or  against  an  executor  or  administrator  the 
declaration  should  run  in  the  detinet  only,  since  one  who  is  not  a 
privy  to  the  contract  cannot  be  said  to  owe  the  plaintiff  anything/^ 
And  so  also  where  the  original  agreement  was  to  pay  in  something 
other  than  money." 

5.  Written  Instruments.  —  If  the  action  is  founded  on  a  written 
instrument  it  is  sufficient  to  set  it  out  according  to  its  legal  effect,'^ 
or  only  as  much  of  it  as  is  necessary  to  establish  the  plaintiff's  right 
to  recover.^* 


tion  is  bad.  Adams  v.  Campbell,  4  Vt. 
447;  Woodcock  v.  Morgan,  6  Mod.  30G, 
87  Eng.  Reprint  1046. 

71.  The  reason  has  also  been  said 
to  be  because  it  is  not  certain  what 
sum  shall  be  recovered,  that  depending 
on  what  assets  of  the  testator  he  has 
in  his  hands.  Leather's  Eepresentative 
V.  M'Glasson,  3  T.  B.  Mon.  (Ky.)  223 
(holding  it  is  no  longer  a  substantial 
error  to  declare  in  the  debet  and  de- 
tinet). Eands  v.  Peck,  Cro.  Jac.  618, 
79  Eng.   Eeprint  527. 

If  the  bond  is  to  the  executor  in  his 
own  right,  even  though  he  be  styled  ex- 
ecutor therein,  a  declaration  in  the 
debet  and  detinet  is  proper.  Bailey  v. 
Beckwith,  7  Leigh  (Va.)  604;  Wilson 
V.  Hobday,  4  Maule  &  S.  120,  105 
Eng.   Reprint   780. 

72.  Rands  V.  Peck,  Cro.  Jae.  618, 
79  Eng.  Reprint  527,  which  was  an  ac- 
tion upon  a  bill  obligatory  for  the 
payment  of  six  hundred  Polish  guild- 
ers, the  plaintiff  declared  in  the  detinet 
only,  which  was  sustained  by  the  court, 
for  it  was  said  "inasmuch  as  he  is 
not  to  recover  the  guilders^  but  the 
value  of  them  found  by  the  jury,  and 
the  demand  is  not  of  any  sum  cer- 
tain, and  the  value  is  not  known  to 
the  court,  the  demand  is  good  enough 
in  the  detinet." 

73.  Carter  v.  Crews,  2  Port.  (Ala.) 
81;  Newby  v.  Forsyth,  3  Gratt.  (Va.) 
294. 

Misnomer  of  Instrument  Does  Not 
Vitiate.  —  The  objection  that  the  in- 
strument, alleged  to  be  under  the  seal 
of  the  defendant,  was  called  a  promis- 
sory note,  instead  of  a  covenant  or 
agreement,  was  held  not  well  founded, 
"especially  on  general  demurrer." 
Smith  V.  Webb,  16  111.  105. 

74.  Newby  v.  Forsyth,  3  Gratt. 
(Va.)  294;  Bristow  v.  Wright,  2  Doug. 
667,  99  Eng.  Reprint  421.  And  see, 
Eynders  v.  Coxie  Bros.,  80  111.  App.  629. 


"In  an  action  of  debt  upon  an 
award,  it  has  been  often  decided  that 
the  plaintiff  need  not  show  any  more 
of  the  award  than  makes  for  him." 
Newby  v.  Forsyth,  3  Gratt.   (Va.)  294. 

In  debt  on  recognizance  it  is  not  nec- 
essary to  state  the  occasion  of  taking 
the  recognizance  (State  v.  Stevens, 
Smith  (N.  H.)  251;  Champlain  v.  Peo- 
ple, 2  N.  Y.  82;  People  v.  Kane,  4 
Denio  530),  but  it  must  be  alleged 
that  the  default  appears  of  record 
(Mass.  —  Com.  v.  Downing,  9  Mass. 
520;  Bridge  v.  Ford,  7  Mass.  209;  4 
Mass.  641.  N.  H.  —  State  v.  Davis,  43 
N.  H.  600;  State  v.  Kinne,  39  N.  H. 
129;  State  v.  Chesley,  4  N.  H.  366. 
N.  Y.  —  People  v.  Van  Eps,  4  Wend. 
387),  and  that  the  recognizance  has 
been  filed  and  made  a  record  of  the 
court  (People  v.  Van  Eps,  4  Wend.  (N. 
y.)  387.  "All  the  precedents  of  dec- 
larations in  debt  on  recognizance  of 
bail  contain  this  averment"). 

Name  of  Plaintiff.  —  If  the  note  set 
out  was  executed  to  the  plaintiff  be- 
low by  another  name,  it  is  not  neces- 
sary to  aver  that  fact.  Lee  v.  Hunt, 
6  Mo.  163,  where  the  court  said:  "The 
courts  are  now  unanimous  that  the 
petition  is  good  under  the  statute,  and 
that  the  statement  in  the  petition,  that 
the  plaintiffs  are  the  legal  owners  of 
the  note  or  bond,  includes  the  aver- 
ment, that  the  note  set  out  was  exe- 
cuted to  the  plaintiffs  by  the  partner- 
ship name."  Overruling  Dyer  &  Ma- 
son V.  Sublette  &  Campbell,  6  Mo.  14; 
Tabor  v.  Jameson,  5  Mo.  494.  Never- 
theless, if  the  averment  is  made  it 
will  not  vitiate  the  petition.  Middle- 
ton  V.  Atkins,  7  Mo.  184. 

Nam©  of  Defendant.  —  Where  the  in- 
strument sued  on  was  signed  "R.  H. 
Yeates"  and  "Richard  H.  Yeates" 
was  summoned,  it  was  held  unneces- 
sary to  aver  in  the  petition  that  they 
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Profert.  — Profert  of  the  specialty  upon  which  the  action  was 
founded  was  necessary  at  common  law,"  and  is  still  necessary  under 
some  statutes  in  actions  on  written  instruments,'^^  but  is  largely  dis- 
pensed with  under  modern  practice." 

6.  Rent.  —  In  debt  for  rent,  although  the  demise  be  by  deed,  the 
plaintiff  may  count  generally  without  declaring  on  the  deed,^®  and 
may  nevertheless  produce  the  deed  in  evidence  in  support  of  the 
declaration.^'' 

Debt  will  lie  for  use  and  occupation  generally,  without  setting  forth 
the  particulars  of  the  demise,^"  and  in  such  a  form  of  action  it  is 
unnecessary  to  state  the  place  where  the  premises  lie,  or  any  of  the 
particulars  of  the  demise.*'^ 


were     the     same     person.      Yeates     v. 
Heard,  2  Ark.  459. 

And  mention  of  the  name  of  the 
defendant  in  the  queritur  was  held 
good,  though  it  was  omitted  in  the 
count.      Boyd    v.    Sargent,    1    Mo.    437. 

75.  1  Chit.  PI.,  §430;  Metcalf  v. 
Standeford,  1  Bibb  (Ky.)  618. 

76.  Ala.  —  Briggs  &  McClure  v. 
Greenlee,  Minor  123.  Ark.  —  McDer- 
mott  V.  Cable,  23  Ark.  200;  Beebe  v. 
Eeal  Estate  Bank,  4  Ark.  124  (prom- 
issory note).  Ky. —  Metcalf  v.  Stande- 
ford, 1  Bibb  618;  Scott  v.  Curd,  Hard. 
64.  Miss.  —  Matthews  v.  Bailey,  25 
Miss.  33.  N.  H.  — Judge  of  Probate 
r.  Merrill,  6  N.  H.  256.  Tenn.— Will- 
iams V.  Bryan,  5  Coldw.  104;  Ander- 
son v.  Allison,  Anderson  &  Co.,  2 
Head  122. 

A  copy  of  the  instrument  in  the 
body  of  the  petition  has  been  held 
sufficient  to  satisfy  the  requirement  of 
profert.  Bostwick  v.  Fleming,  2  Ark. 
462. 

The  proper  mode  of  declaring  on  an 
instrument  in  the  custody  of  a  public 
■officer  is  to  make  profert  of  a  copy 
duly  authenticated.  Judge  of  Probate 
r.  Merrill,  6  N.  H.  256. 

This  rule  is  held  not  to  extend  to 
matters  of  inducement,  such  as  the  let- 
ters of  administration  of  an  adminis- 
trator.    Rawlings  v.  Paty,  23  Ark.  204. 

77.  Ala.  —  Strange  v.  Powell,  15 
Ala.  462.  111.  —  Fleet  v.  Hertz,  201  HI. 
594,  66  N.  E.  858,  reversing,  98  HI.  App. 
564.  N.  J.  —  Harper  v.  Essex  County 
Park  Com.,  73  N.  J.  L.  1,  62  Atl.  384. 
N.  Y.  —  Livingston  County  Suprs.  v. 
White,  30  Barb.  72. 

"Formal  profert  is  not  necessary, 
even  in  an  action  upon  a  contract  un- 
der seal,  when  a  co^jy  of  the  writing 
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is  annexed  to  the  declaration,  and  re- 
ferred to  in  the  body  of  the  pleading 
as  so  annexed."  Harper  v.  Essex 
County  Park  Com.,  73  N.  J.  L.  1,  62 
Atl.  384.  And  see,  P.  L.  (N.  J.)  1903, 
p.   570. 

In  Briggs  &  McClure  v.  Greenlee, 
Minor  (Ala.)  123,  Crenshaw,  J.,  says: 
"I  cannot  discover  any  good  reason 
why  profert  should  be  considered  even 
necessary  matter  of  form,  if  made;  the 
writing  declared  on  does  not  become 
part  of  the  record  unless  oyer  be 
craved;  and  the  defendant,  if  he  re- 
quires it,  is  entitled  to  oyer,  whether 
profert  be   made  or  not." 

78.  Trapnall  v.  Merrick,  21  Ark. 
503;  Gates  v.  Wheeler,  2  Hill  (N.  Y.) 
232;  1  Chit.  PI.,  §518,  and  note  1. 

"The  action  of  debt  for  rent  in 
arfear,  though  founded  on  a  deed,  is 
an  exception  to  the  general  rule,  that 
whenever  an  action  is  founded  on  a 
deed,  the  deed  must  be  declared  on." 
Garvey  v.  Dobyns,  8  Mo.  213. 

This  is  the  usual  mode  where  it  is 
doubtful  whether  the  lease  is  by  in- 
denture or  parol,  "adding  a  count  for 
use  and  occupation  by  way  of  further 
caution."  Davis  v.  Shoemaker,  1 
Kawle    (Pa.)    135. 

79.  Gates  v.  Wheeler,  2  Hill  (N.  Y.) 
232. 

This  is  said  to  be  the  only  ease 
where  the  plaintiff  can  count  in  that 
manner.  Attorney  v.  Parish,  4  Bos.  & 
P.    (Eng.)    104. 

80.  Davis  V.  Shoemaker,  1  Eawle 
(Pa.)  135;  Wilkins  v.  Wingate,  6  T. 
R.   62,   101   Eng.  Eeprint  436. 

81.  Miller  v.  Blow,  68  HI.  304;  King 
V.  Eraser,  6  East  348,  102  Eng.  Ee- 
print   1320. 

Form.  —  A    declaration    in    the    f ol- 
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7.  In  Actions  on  Statute.  —  In  an  action  upon  a  statute  for  a 
penalty,  the  plaintiff  must  allege  all  the  facts  upon  which  the  statute 
creates  the  penalty.*- 

If  the  statute  contains  an  exception  in  the  same  clause  which  gives 
ihe  right  of  action,  the  plaintiff  must  negative  such  exception  in  his 
declaration,  but  if  there  be  a  subsequent  exemption,  that  is  a  matter 
of  defense,  and  the  other  party  must  show  it    to    protect    himself.**^ 

If  it  clearly  appears  from  the  declaration  that  the  action  is  founded 
on  a  statute,  the  phrase  "contrary  to  the  form  of  the  statute"  in  con- 
clusion, is  unnecessary.^^ 

8.  In  Actions  on  Judgments.  —  The  declaration  in  an  action  on  a 
judgment  need  not  aver  the  special  facts  showing  the  reason  for 
bringing  the  suit,-''  nor  the  particulars  as  to  the  extent  of  the  jurisdic- 
tion of  the  court  in  which  it  was  rendered.**^ 

9.  Book  Account.  —  The  declaration  in  book  account  should  aver 
a  balance  due  to  plaintiff  on  book  and  make  profert  of  the  accounts, 
in  addition  to  the  other  apt  averments.^^ 


lowing  form  was  held  sufficient  in  Mil- 
ler V.  Blow,  supra: 

"And  for  that,  whereas  the  said 
plaintiff,  heretofore,  to  wit:  on,  etc., 
at,  etc.,  demised  by  written  lease  to 
the  said  defendant  a  certain  messuage 
and  premises  with  the  appurtenances, 
to  have  and  to  hold  the  same  for  a 
certain  term  of  years,  to  wit:  one  part 
of  said  premises  from  the  2d  day  of 
March,  1869,  up  to  the  31st  day  of 
December,  1874,  and  another  part 
thereof  from  the  23d  day  of  October, 
1868,  to  the  31st  day  of  December, 
1874,  yielding  and  paying  for  said  mes- 
suage and  premises  the  yearly  rent  of 
$1000,  from  and  after  the  31st  day 
of  December,  1869,  payable  in  ad- 
vance on  the  1st  day  of  January  then 
next  ensuing,  until  the  completion  of 
the  said  term,  said  rent  or  any  part 
thereof  bearing  interest  at  the  rate  of 
ten  per  cent,  per  annum  from  due  un- 
til paid;  by  virtue  of  which  said  de- 
mise said  defendant  entered  the  prem- 
ises and  was  possessed  thereof  from 
thence  hitherto,  when  a  large  sum  of 
money,  to  wit:  the  sum  of  $2000  of 
the  rent  aforesaid,  became  and  was  due 
and  payable  from  said  defendant  to 
said  plaintiff,  and  still  is  in  arrear  and 
unpaid  to  the  said  plaintiff,  whereby 
an  action  has  accrued  to  the  said 
plaintiff  to  demand  and  have  the  said 
sum  of  $2000  above  demanded;  yet 
the  said  defendant  has  not  yet  paid 
the  said  sum  of  $2000  above  demanded, 
or    any    part    thereof,    although    often 


requested  so  to  do,  but  has  refused  and 
still  refuses,  to  the  damage,"  etc. 

82.  Blackburn  V.  Baker,  7  Port. 
(Ala.)   284. 

In  debt  to  recover  a  penalty  for 
cutting  a  tree,  the  name  of  the  prose- 
cutrix and  title  of  the  statute  should 
be  endorsed  on  the  process,  and  the 
declaration  should  set  out  in  what  right 
the  plaintiff  sues,  whether  as  owner  or 
informer;  where  the  tree  was  cut;  that 
the  defendant  had  neither  right  nor 
permission  to  cut  it;  and  by  what  act 
of  the  legislature  the  suit  was  author- 
ized.     Miller   v.   Stoy,   5    N.   J.   L.    548. 

That  it  (the  cutting  of  the  trees) 
was  without  permission  of  the  owner 
is  a  material  and  essential  averment, 
and  its  omission  is  fatal  to  the  declara- 
tion. Whitecraft  v.  Vanderver,  12 
111.   235. 

83.  Whitecraft  v.  Vanderver,  12  111. 
235;  Teel  r.  Fonda,  4  Johns.  (X.  Y.) 
304;  Chittv  PI.  223. 

84.  Whitecraft  i:  Vanderver,  12  111. 


23.5. 

85. 
402. 

86. 


Denison    f.    Williams,    4    Conn. 


It  is  sufficient  to  allege  that  the 
cause  of  action  arose  within  the  juris- 
diction of  the  court.  Williams  V.  Jones, 
13  M.  &  W.  (Eng.)  62S. 

87.  The  following  form  of  declara- 
tion is  given  in  the  Public  Statutes  of 
Vermont.   1906,    §6266,   form    24: 

In  a  plea  that  the  defendant  render 
to  the  plaintiff  the  sum  of dol- 
lars, which  the  plaintiff  says  is  justly 
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B.  Certainty  op  Amount.  — ■  The  declaration  should  show  the 
amount  due  from  the  defendant  to  the  plaintiff,  since  certainty  of 
amount  is  an  essential  of  the  action.^** 

A  variance  between  the  sum  demanded  in  the  queritur  and  those 
stated  in  the  several  counts,  is  not  fatal  error.^» 


due  from  tCe  defendant,  to  balance 
book  accounts  between  them,  as  by 
the  plaintiff's  original  book,  ready  to 
be  produced  in  court,  may  appear. 
Now,  the  plaintiff  says  that  the  de- 
fendant, though  often  requested,  has 
ever  refused  and  still  does  refuse,  to 
settle  and  adjust  the  account  of  the 
plaintiff  or  to  pay  the  balance  there- 
upon due. 

Defects  in  the  declaration  are  cured 
by  a  judgment  to  account,  although 
they  would  have  been  fatal  on  special 
demurrer.  McKay  v.  Brown,  13  Vt. 
593. 

Procedure.  —  The  statute  provides 
that  when  judgment  to  account  is  ren- 
dered, the  court  shall  appoint  one  or 
more  auditors  to  hear,  examine  and 
adjust  the  accounts  between  the  par- 
ties, thus  dispensing  with  a  trial  by 
jury.  Hall  v.  Armstrong,  65  Vt.  421, 
26  Atl.  592;  Kimball  V.  Eutland  &  B. 
R.  Co.,  26  Vt.  247. 

An  independent  offset,  not  a  mat- 
ter of  account,  cannot  be  set  up  be- 
fore the  auditor,  but  must  be  pleaded 
in  the  county  court.  Hassam  v.  Has- 
sam,  22  Vt.   516. 

The  auditors  are  authorized  to  ad- 
just all  accounts  of  a  similar  nature 
between  the  parties  up  to  the  time  of 
the  hearing.  The  report  of  the  au- 
ditors must  be  accepted  by  the  court 
as  conclusive  of  the  facts  in  issue  sub- 
mitted, "unless  the  contrary  is 
show^n,"  and  judgment  rendered  there- 
on for  the  sum  found  in  arrears  from 
either  party,  with  costs.  Matthews  v. 
Tower,  39  Vt.  433;  Thetford  v.  Hub- 
bard, 22  Vt.  440;  Wetherell,  Whitney 
'  &  Co.  V.  Evarts,  17  Vt.  219  (explaining 
Martin  v.  Fairbanks,  7  Vt.  97);  New- 
ell V.  Keith's  Exr.,  11  Vt.  214. 

88.  U.  S.  —  Ashton  v.  Fitzhugh,  1 
Cranch  C.  C.  218,  2  Fed.  Cas.  No.  583. 
Ala.  —  Carter  v.  Crews,  2  Port.  81.  Me. 
Braun  v.  Maine  Benefit  Assn.,  92  Me. 
341,  42  Atl.  500.  Tenn.  —  Nunnellee 
V.  Morton,  Cooke  21.  Va.  —  Anderson 
V.  Price,  4  Munf.  307. 

"The  pleadings  must  contain  suffi- 
cient certainty  to  enable  the  court  to 
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render  final  judgment  thereon  for  the 
sum  demanded,  unless  the  claim  be 
diminished  by  evidence  of  extrinsic 
circumstances."  M'Kenzie  v.  Connor, 
1   Stew.    (Ala.)    162. 

Variance  From  Record.  —  In  an  ac- 
tion on  a  judgment  which  did  not  carry 
interest,  a  claim  of  the  amount  with 
interest,  prout  pater  per  recordum,  was 
held  a  fatal  variance.  Shelton  v. 
Welsh,  7  Leigh   (Va.)    175. 

Damages.  —  In  an  action  on  a  stat- 
ute to  recover  a  penalty,  the  damages 
inserted  in  the  declaration  need  be 
only  nominal.  Indiana  Millers'  M. 
Fire  Ins.  Co.  v.  People,  170  111.  474, 
49  N.  E.  364. 

This  requirement  of  certainty  is  sat- 
isfied if  sufficient  data  are  given  from 
which  the  amount  can  be  readily  as- 
certained. U.  S.  —  Stockwell  V.  United 
States,  13  Wall.  531,  20  L.  ed.  491. 
III. —  Abe  Lincoln  Soc.  V.  Miller,  23 
III.  App.  341.  N.  C. —  Love  v.  Schenck, 
34  N.  C.  304.  And  see  cases  under  I, 
A,  note  1. 

In  an  action  to  recover  on  an  in- 
surance policy  containing  a  covenant 
to  pay  the  amount  of  one  assessment 
upon  the  death  of  the  insured,  "pro- 
vided that  such  payment  shall  not  ex- 
ceed $3000,"  the  declaration  was  held 
bad  for  failing  to  aver  that  the  assess- 
ment amounted  to  $3000.  "Without 
such  averment,"  said  the  court,  "no 
sum  appears  to  be  due,  and  every  dec- 
laration in  an  action  of  debt  must  show 
some  certain  amount  due  as  damages." 
Braun  v.  Maine  Benefit  Assn.,  92  Me. 
341,   42   Atl.    500. 

In  an  action  on  a  judgment  for  a 
penal  sum  to  be  discharged  upon  pay- 
ment of  a  lesser  sum,  the  plaintiff 
should  declare  for  the  penal  sum.  An- 
derson V.  Price,  4  Munf.  (Va.)  307. 

But  the  contrary  has  been  held  in 
Alabama  on  the  ground  that  a  demand 
of  the  lesser  sum  was  declaring  ac- 
cording to  the  legal  effect  of  the  rec- 
ord. Carter  v.  Crews,  2  Port.  (Ala.) 
81. 

89,  Ala.  —  Williams  v.  Harper,  1 
Ala.   502.     Ind.  —  Cozine  v.  Tousey,  5 
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C.  Consideration  for  the  Agreement.  —  It  is  not  necessary  to 
allege  the  consideration  where  the  action  is  based  on  an  instrument 
which  imports  a  consideration, ''°  but  it  is  otherwise  where  the  cause  of 
action  arises  on  a  simple  contract.'-'^ 

D.  Breach  of  Agreement.  —  The  breach  of  the  contract  being 
essential  to  the  cause  of  action,  must  in  all  cases  be  laid  with  certainty 
in  the  declaration/^-  and  must  be  commensurate  ^vith  the  contract.^^ 


Blackf.   46.     Ky.  —  Hampton   v.   Barr, 

3  Dana  578;  White  v.  Walker,  1  T.  B. 
Mon.  34.  Mo.  —  Boyd  v.  Sargent,  1 
Mo.  437.  Eng.  —  M'Quillan  v.  Cox,  1 
H.  Bl.  249;  Lord  v.  Houston,  11  East 
62j  103  Eng.  Eeprint   927. 

If  there  are  two  distinct  counts  the 
debt  should  be  stated  at  the  sum,  and 
the  first  count  should  be  for dol- 
lars parcel  of  the  debt,  and  the  second 
for   the   residue.     People    v.   Van    Eps, 

4  Wend.   (N.  Y.)  387. 

"It  is  true  that,  when  an  entire 
sum  is  demanded  in  the  writ  or  com- 
mencement of  the  declaration,  and  it 
is  shown  by  different  counts  to  con- 
sist of  several  distinct  accounts,  which 
together  do  not  equal  the  aggregate 
demand,  the  different  counts  being  cer- 
tain and  consistent  in  themselves,  will 
be  sustained;  and  if  some  of  the  counts 
are  proven  entire,  and  others  are  not, 
a  recovery  may  be  had  on  such  as  are 
established.  Or  if,  after  any  particu- 
lar count  has  been  proved  as  laid,  the 
claim  be  reduced  by  evidence  of  part 
payment  or  otherwise,  the  residue  may 
be  recovered."  M'Kenzie  v.  Connor, 
1  Stew.  (Ala.)  162. 

90.  "In  an  action  upon  a  record,  or 
upon  a  contract  under  seal,  a  lawful 
consideration  was  conclusively  pre- 
sumed to  exist,  and  could  not  be  de- 
nied; but  in  an  action,  whether  in  debt 
or  in  assumpsit,  upon  a  simple  contract, 
express  or  implied,  the  consideration 
was  open  to  inquiry.  A  foreign  judg- 
ment was  not  considered,  like  a  judg- 
ment of  a  domestic  court  of  record,  as 
a  record  or  specialty.  The  form  of 
action,  therefore,  upon  a  foreign  judg- 
ment was  not  in  debt,  grounded  upon 
a  record  or  a  specialty;  but  was  either 
in  debt,  as  for  a  definite  sum  of  money 
due  by  simple  contract,  or  in  assump- 
sit upon  such  a  contract."  Hilton  v. 
Guyot,  159  U.  S.  113,  16  Sup.  Ct.  139, 
40  L.  ed.  95. 

91.  "The  consideration  for  the  con- 
tract  must  be   stated,   as   also   any  in- 


ducement necessary  to  explain  the  con- 
tract of  consideration,  and  it  should 
be  stated  the  party  agreed  to  pay. 
Stating  that  he  promised  to  do  so  would 
be  bad."  Metcalf  v.  Eobinson,  2  Mc- 
Lean 363,  17  Fed.  Cas.  Xo.  9,497. 

Promissory  Notes.  —  The  statute  3 
and  4  Anne,  ch.  9,  §1,  enacted  that 
all  notes  signed  by  a  person  promising 
to  pay  to  another,  his  order  or  bearer, 
any  sum  of  money  should  be  construed 
to  be  by  virtue  thereof,  due  and  pay- 
able to  any  person,  to  whom  the  same 
is  made  payable.  The  effect  of  this 
statute  was  to  make  an  allegation  of 
consideration  unnecessary  in  an  action 
of  debt  on  such  notes.  This  statute 
has  been  substantialh^  re-enacted  in  the 
United  States.  Stephens  v.  Crostwait,  3 
Bibb  (Ky.)  222;  State  v.  Harmon,  15 
W.  Va.  115. 

92.  Ark.— Green  v.  Thornton,  7  Ark. 
383.  ni.  — Manning  v.  Pierce,  3  111. 
4.  Ky.  —  Applegate  v.  Jacoby,  9  Dana 
206.  Miss.  —  Carmichael  v.  The  Gov- 
ernor, 3  How.  236. 

93.  Hudspeth  v.  Gray,  Durrive  & 
Co.,  5  Ark.  157;  Stibbs  v.  Clough,  1 
Str.  227,  93  Eng.  Eeprint  487. 

"The  breach  should  be  assigned  in 
the  words  of  the  contract,  either  nega- 
tively or  affirmatively,  or  in  words 
which  are  co-extensive  with  the  import 
and  effect  of  it.  .  .  .  When  the 
plaintiff  inserts  several  distinct  counts 
in  his  declaration,  each  of  which  is 
based  upon  a  separate  and  distinct 
cause  of  action,  he  must  negative  the 
payment  of  the  several  sums  therein 
demanded."  Green  v.  Thornton,  7  Ark. 
383. 

In  an  action  on  a  replevin  bond,  the 
declaration  sufficiently  assigns  the 
breach  where  it  sets  out  the  non-per- 
formance of  the  conditions  of  the  bond, 
and  avers  that  the  action  of  replevin 
had  been  tried,  and  that  a  return  of 
the  property  had  been  adjudged,  and 
a  writ  of  retorno  haiendo  awarded. 
Manning  v.  Pierce,  3  111.  4. 
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E.  Joinder.  —  Several  counts  in  debt  may  be  joined  in  the  same 
action  even  though  they  are  based  on  different  grounds,"  but  actions 
of  a  different  nature  or  asking  other  relief  cannot  be  joined  with 
counts  in  debt.®^ 

VII.  THE  PLEAS.  —  A.  Nil  Debet.  —  1.  On  Simple  Contracts. 
Nil  debet  is  the  proper  plea  in  actions   on    simple    contracts;-"^    even 


In  an  action  of  debt  on  an  agreement 
to  pay  one  thousand  dollars  if  either  of 
the  defendants  set  up  in  the  tailoring 
business  within  twenty-five  years,  the 
breach  to  be  assigned  is  not  in  the 
setting  up  and  carrying  on  of  the  tail- 
oring business,  but  in  the  failure  to 
pay  the  sum  agreed.  Applegate  v.  Ja- 
coiiy,  9   Dana    (Ky.)    206. 

94.  Ala.  —  Calvert  v.  Marlow,  18 
Ala.  67,  counts  in  debt  and  detinue 
joined.  111.  —  Foltz  v.  Stevens,  54  111. 
180  (several  counts  on  a  bond  held 
properly  joined  where  all  declared  on 
a  bond  single  and  none  declared  upon 
an  official  bond);  Henry  r.  Heldmaier, 
129  111.  App.  8G.  Me.  —  National  Exch. 
Bank  v.  Abell,  63  Me.  346  (counts  on 
judgment  joined  with  the  common 
counts);  Norris  V.  School  Dist.,  12  Me. 
293  (specialty  and  simple  contract). 
Mass.— Smith  v.  Lowell,  8  Pick.  178, 
counts  on  quantum  meruit  joined  with 
those  on  specialty.  N.  H.  —  Gray  r. 
Johnson,  14  N.  H.  414,  a  count  for 
rent  may  be  joined  with  one  in  debt 
for  use  and  occupation.  W.  Va.  — 
Somerville  v.  Grim,  17  W,  Va.  803, 
count  on  a  specialty  joined  with  com- 
mon counts  on  simple  contract. 

Debt,  as  well  as  assumpsit,  may  be 
brought  by  the  creditors  of  an  insolv- 
ent company  against  the  members 
thereof.  Van  Hook  v.  Whitlock,  3 
Paige  (N.  Y.)  408. 

"The  general  rule  to  be  deduced 
from  the  authorities,"  savs  Lumpkin, 
J.,  in  Mahaffey  v.  Petty,'  1  Ga.  261, 
"as  to  what  forms  of  action  may  be 
joined  together  is,  that  when  the  same 
plea  may  be  pleaded,  and  the  same 
judgment  given  on  all  the  counts  of 
the  declaration,  or  when  the  counts 
are  of  the  same  nature  and  the  same 
judgment  is  to  be  given  on  them  all, 
though  the  pleas  be  different — as  in 
case  of  debt  upon  bonds  and  simple 
.contract — they  may  be  joined."  See 
Brown  v.  Dixon,  1  T.  E.  276,  99  Eng. 
Eeprint  1091;  Cutler  v.  Southern,  1 
Saund.   116;   Bae.   Abr,   tit.   Action   in 
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General;  Com.  Dig,  tit.  Action  in  Gen- 
eral; 1  Chit.  PI.  180;  Tidd  Pr.  11. 

In  New  Jersey,  counts  in  debt  and 
assumpsit  may  he  joined  under  Kule  16 
of  the  supreme  court.  Dayton  v.  Boett- 
ner   (N.  J.),  81   Atl.   726. 

95.  1  Chit.  PI.  231,  and  the  follow- 
ing cases:  U.  S.  —  Metcalf  v.  Robin- 
son, 2  McLean  .S(J3,  17  Fed.  Cas.  No. 
9,497.  Ala.  —  Higdon  r.  Keunemer, 
120  Ala.  193,  24  So.  439,  assumpsit. 
Ga.  — Mahalley  v.  Petty,  1  Ga.  261, 
assumpsit.  111. — Guinnip  v.  Carter,  58 
111.  296  (assumpsit);  Cruikshank  r. 
Brown,  10  III.  75;  Robley  v.  Culwell, 
69  III.  App.  272  (trespass).  Eng.  — 
Brill  r.  Neele,  3  Barn.  &  Aid.  208,  106 
Eng.  Eeprint  638   (assumpsit). 

"Although  the  forms  of  pleading 
have  been  simplified  by  the  code,  the 
forms  of  action  have  been  preserved 
and  kept  distinct.  The  pleadings, 
therefore,  however  simplified,  must  be 
still  adapted  to  the  particular  form  of 
action  brought,  and  counts  in  debt  can 
no  more  be  joined  with  counts  in  as- 
sumpsit now  than  they  could  at  com- 
mon law."  Canton  Nat.  Bldg.  Assn. 
r.  Weber,  34  Md.  669. 

96.  Ark. —  McConnell  r.  State  Bank, 
6  Ark.  250.  111. —  Poole  v.  Vanlanding- 
ham,  1  111.  47.  Pa.  —  Baum  v.  Tonkin, 
110  Pa.  569,  1  Atl.  535.  Va.  —  Hughes 
V.  Kelly,  30  S.  E.  387. 

"The  language  of  this  plea  puts  in 
issue  the  existence  of  the  debt,  as  non- 
assumpsit  would  in  an  action  of  in- 
debitatus  assumpsit."  McElfatrick  V. 
Taft,  10  Bush    (Ky.)    160. 

Under  it  "almost  anything  may  be 
given  in  evidence  which  shows  that  the 
plaintiff  never  had  a  cause  of  action, 
and  almost  everything  which  shows  at 
the  time  of  the  commencement  of  the 
suit  he  had  no  cause  of  action."  Klair 
r.  Philadelphia,  B.  &  W.  E.  Co.  (Del.), 
78  Atl.  1085. 

When  the  declaration  claimed  three 
thousand  dollars,  and  continued  two 
counts  for  fifteen  hundred  dollars  each, 
a  plea  of  nil  debet  by  defendants  "that 
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though    a     specialty    or    indenture     is    the    inducement    thereto.''^ 
On  Judgments.  —  Nil  dehet  can  be  pleaded  to  actions  on  foreign  judg- 
ments and  on  those  rendered  by  domestic  courts  not  of  record/^** 
2.    Bad  on  Specialties.  —  But  when  the  action  of  debt  is  founded 


they  did  not  owe  the  said  sum  of 
money  above  demanded  or  any  part 
thereof,"  was  held  good  on  demurrer. 
McConnel  v.  State  Bank,  6  Ark.  250, 
the  court  saying:  "The  plea  of  nil 
dehet  is  not  only  substantially  good, 
but  is  technically  formal.  There  are 
not  several  sums  demanded  by  the  dec- 
laration, as  is  supposed  by  the  demur- 
rer, but  only  a  single  sum  of  three 
thousand  dollars,  and  each  count  is  for 
a  parcel  of  that  sum,  and  the  two 
counts  make  up  the  aggregate  of  the 
sum  demanded.  The  plea  denies  the 
indebtedness  of  the  defendants  below 
in  the  sum  of  money  demanded  or  any 
part  thereof,  and  is  a  complete  an- 
swer   to    the    whole    declaration." 

The  words  "is  not  indebted"  are 
held  to  have  the  same  meaning  as 
"does  not  owe,"  in  a  plea  of  nil  debet. 
Miller  r.  Blow,  68  III.  304. 

Under  the  general  issue,  any  matter 
that  shows  the  debt  is  not  owing,  or 
a  discharge  of  it,  may  be  given  in  evi- 
dence. McGavock  v.  Purvear,  6  Coldw. 
(Tenn.)  34. 

Fraud  relating  to  the  execution  of 
the  specialty  mav  be  shown  (Hughes 
f.  Kelly  (Va.),  30  S.  E.  3S7),  but  not 
merely  fraud  going  to  the  consideration 
(Wvche  V.  Macklin,  2  Eand.  (Va.) 
426). 

A  plea  of  fraud  is  not  a  good  de- 
fense to  an  action  of  debt  on  a  bill 
single  if  the  defendant  retains  the 
land.     Stone  r.  Cover,    1   Ala.    2S7. 

The  plea  of  non  est  factum  is  a  nul- 
lity in  such  cases,  although  the  in- 
ducement to  the  contract,  set  forth  in 
the  plaintiff's  narr.,  is  a  specialty. 
Gebhart  v.  Francis,  32  Pa.  78. 

97.     111. —  King    r.    Eamsav,    13    111. 
619;  Davis  r.  Burton.  4  111.  41.     Mass. 
Bean  v.  Farnam.  6  Pick.  269.     Miss. — 
Matthews    r.    Eedwine.    23    Miss.    233.  j 
N.  H.  —  Dartmouth   College    r.   Clough,  i 
8  N.  H.  22.     N.  Y.  — Minton  r.  Wood-  I 
worth.  11  .Johns.  474.     N.  C— Albright  ' 
r.  Tapscott.  53  N.  C.  473.    Ohio.— Hyatt 
r.   Bobin?on,   15   Ohio.   272.     Pa. — Geb- 
hart   f.    Francis,    32    Pa.    78;    Davis   t'. 
Shoemaker,  1  Rawle  135. 

"In  debt   for  rent  by  indenture,  or 


for  an  escape,  or  on  a  devastavit  by 
an  executor,  it  has  been  held  that  tne 
indenture  or  the  judgment  is  but  in- 
ducement; and  that  the  arrears  in 
rent,  the  escape  and  devastavit,  are  the 
foundation  of  the  action."  In  these 
cases  nil  dehet  is  a  good  plea.  Gates 
f.  Wheeler,  2  Hill  (X.  Y.)  232. 

98.  Ky.  —  McElfatrick  v.  Taft,  10 
Bush  160.  Me. — Tourigny  v.  Houle, 
8S  Me.  406,  34  Atl.  158.  'Mass.— War- 
ren 1-.  Flagg,  2  Pick.  448.  N.  J.— Beale 
r.  Berryman,  30  X.  J.  'L.  216.  N.  Y. 
Gassner  v.  Sandford,  2  Sandf.  440. 
Ohio.  —  Pelton  r.  Platner,  13  Ohio  209; 
Silver  Lake  Bank  r.  Harding,  5  Ohio 
546. 

And  see  Hilton  r.  Guvot,  139  IT.  S. 
113,   16   Sup.   Ct.    139,   40   L.    ed.   95. 

This  plea  puts  in  issue  both  the 
validity  of  the  judgment  and  of  the 
debt.  Tourignv  f.  Houle,  88  Me.  406, 
34  Atl.  158.  Contra,  Stoekwell  v.  Cole- 
man, 10  Ohio  St.  34,  holding  that  nul 
tiel  record  is  the  proper  plea  to  an 
action  on  a  judgment  of  a  justice  of 
the  peace. 

Judgments  of  courts  of  record  of  a 
sister  state  are  not  foreign  judgments, 
therefore,  nil  dehet  is  not  a  proper  plea 
in  an  action  thereon.  U.  S.  —  Mills  v. 
Duryee,  7  Cranch  481,  3  L.  ed.  411. 
HI.  —  Knickerbocker  Life  Ins.  Co.  v. 
Barker,  55  111.  241.  Miss.  —  Hinton  v. 
V.  First  Xat.  Bank,  53  So.  344.  Ohio. 
Stoekwell  r.  Coleman.  10  Ohio  St.  34. 
Vt.  — Wood  r.  Agostines,  72  Vt.  51,  47 
Atl.  108.  Va.  —  Kemp  r.  Mundell,  9 
Leigh  12. 

See  the  next  section,  infra. 

But  nil  dehet  is  proper  if  the  judg- 
ment is  merely  declared  on  as  evidence 
of  the  debt  or  promise.  It  puts  in  is- 
sue the  jurisdiction  of  the  court,  but 
not  the  merits  of  the  judgment.  Bis- 
sell  t.  Briggs,  9  Mass.  462. 

In  Wheaton  v.  Fellows.  23  Wend.  (X'. 
Y.)  375,  nil  dehet  was  held  to  be  the 
proper  plea  to  an  action  of  debt  on  a 
judgment  rendered  in  the  justices' 
court  of  the  city  of  Albany,  on  the 
ground  that  it  was  not  a  court  of  rec- 
ord. 
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on  a  record  or  specialty,  although  extrinsic  facts  are  alleged,  nil  debet 
is  not  a  good  plea.  If  the  defendant  wishes  to  question  the  record 
or  deed,  he  must  do  so  directly  hy  pleading  mil  iiel  record  or  non  est 
factum.^^  Nevertheless,  if  the  plaintiff:  takes  issue  on  such  plea  he 
thereby  admits  its  sufficiency  and  puts  in  issue  every  material  allega- 
tion in  the  declaration.^ 

B.  NuL  TiEL  Record.  —  1.  In  General.  —  Nul  til  record  is  the 
proper  plea  to  an  action  on  a  record  and  puts  in  issue  the  existence 
thereof.^ 


99.  111.  —  Kilgore  v.  Drainage  Com., 
Ill  111.  342;  Mix  v.  People,  92  III.  549; 
s.  c,  86  111.  329;  Caldwell  v.  Eich- 
mond,  64  111.  30;  Cleveland  V.  Skin- 
ner, 56  yi.  500;  Foster  v.  People,  121 
111.  App.  165;  Loellke  v.  Grant,  120  111. 
App.  74.  Ky.  —  Griffith  v.  Com.,  1 
Dana  270;  Seott  v.  Colmesnil,  7  J. 
J.  Marsh.  416;  Bradford  V.  Boss,  3 
Bibb  238.  N.  J.  —  English  v.  Mayor, 
etc.,  of  Jersey  City,  42  N.  J.  L.  275. 
N.  Y.  —  Minton  V.  Woodworth,  11 
Johns.  475;  Gates  V.  Wheeler,  2  Hill 
232.  Pa.  —  Brubaker's  Admr.  v.  Tay- 
lor, 76  Pa.  83. 

Nil  debet  "is  bad  in  debt  on  a  bail 
bond,  or  on  a  recognizance  of  bail,  or 
on  a  town  collector's  bond,  or  a  spe- 
cialty for  not  accepting  and  paying  for 
stock  according  to  contract.  In  these 
cases  the  bail  or  other  bond,  the  recog- 
nizance and  the  specialty  are  held  to 
be  the  foundation  of  the  action;  and 
although  extrinsic  facts  are  also  al- 
leged, the  defendant  cannot  plead  nil 
debet."  Gates  v.  Wheeler,  2  Hill  (N.  Y.) 
232. 

Nil  debet  is  not  pleadable  to  an 
action  of  debt  sur  amercement  as  it  is 
an  attempt  to  bring  the  trial  of  a 
record  before  the  jurv.  Me. — Eudicott 
t:  Morgan,  66  Me.  456.  N.  H.— Wil- 
bur r.  Abbott,  59  N.  H.  132.  N.  J. 
Canfield  v.   Allen,  1   N.  J.  L.   203. 

The  case  of  debt  for  rent  is  said  to 
be  an  exception  to  this  rule.  Gates  v. 
Wheeler,  2   Hill    (N.  Y.)    232. 

1.  111.— Becker  v.  People,  164  111. 
267,  45  N.  E.  500;  Foster  v.  People,  121 
111.  App.  165;  Shunick  V.  Thompson,  25 
111.  App.  619;  Price  v.  Farrar,  5  111. 
App.  536.  N.  H.— Dartmouth  College 
V.  Clough,  '8  N.  H.  22.  N.  Y.— Meyer 
V.  M'Lean,  1  Johns.  509;  Jansen  v.  Os- 
trander,  1  Cow.  670.  Pa. — Brubaker's 
Admr.  V.  Taylor,  76  Pa.  83,  Va. 
Hughes  V.  Kelly,  30  S.  E.  387. 

In    Kush    V.    Cobbett,    2    Johns.    Cas. 
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(N.  Y.)  256,  nil  debet  pleaded  to  a 
judgment  of  another  state  was  held 
to  require  proof  of  the  record. 

But  it  is  said  that  such  a  plea  has 
been  held  to  admit  the  execution  of 
the  deed.  2  Stark.  Ev.  270,  note  (x) 
6th  Am.  ed. 

2.  Me, — Endicott  V.  Morgan,  66  Me. 
456.  N.  H.— Philbriclc  v.  Buxton,  43 
N.  H.  462.  N.  Y.— People  v.  Kane,  4 
Denio  530.  Vt. — Wood  v.  Agostines, 
72  Vt.  51,  47  Atl.  108;  Stevens  v.  Fish- 
er, 30  Vt.  200. 

"A  defect  appearing  upon  the  face 
of  the  record  may  be  taken  advantage 
of  under  a  plea  of  nul  tiel  record,  but 
those  requiring  extrinsic  proof  to  make 
them  apparent  must  be  alleged  before 
proved."  Wood  v.  Agostines,  72  Vt. 
51,    47    Atl.    108. 

"It  confesses  nothing  and  avoids 
nothing;  and  there  remains  nothing  for 
the  plaintiff  to  do  but  to  traverse  the 
denial  of  the  want  of  a  record."  W^il- 
bur  V.  Abbott,  59  N.  H.  132. 

The  plea  should  conclude  with  a 
verification  by  the  record,  not  to  the 
country.  Endicott  v.  Morgan,  66  Me. 
456;   Wilbur  v.   Abbott,   59   N.   H.   132. 

In  New  York  nul  tiel  record  was 
made  the  general  issue  in  an  action  of 
debt  on  a  record,  by  2  Eev.  St.  409, 
§4,  making  the  existence  of  the  record 
an  issue  of  fact  triable  by  the  jury. 
Gassner  v.  Sandford,  2  Sandf.  (N.  Y.) 
440;  Trotter  v.  Mills,  6  Wend.  (N.  Y.) 
512. 

Appeal  Bond. — In  an  action  upon  an 
appeal  bond,  the  suit  is  on  the  bond, 
not  upon  the  record,  hence  nul 
tiel  record  is  not  a  proper  plea. 
Mix  V.  People,  86  111.  329;  Herrick  v. 
Swartwout,  72  111.  340;  Arnott  v.  Friel, 
50  111.  174.  See  the  title  "Appeal 
Bonds." 

Complete  Denial. — The  plea  must  be 
a  certain  and  complete  denial  of  the 
existence   of  the   record.     "Comes   the 
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2.  On  Judgments.  —  It  is  therefore  appropriate  in  actions  on 
domestic  judgments  or  those  of  other  states  of  the    United    States.^ 

The  plea  of  mil  tie!  record  puts  in  issue  the  judgment  declared 
upon,  and  the  plaintiff  is  bound  to  produce  an  exemplification  of  it  in 
support  of  the  affirmative  of  his  plea.* 

The  question  of  the  existence  of  a  record  is  for  the  court;  therefore 
a  plea  of  mil  tiel  record  should  conclude  with  a  verification,  not  to 
the  country.^ 

C.  NoN  Est  Factum.  —  Nan  est  factum  is  a  proper  plea  to  an  ac- 
tion of  debt  on  an  instrument  under  seal.®  It  puts  in  issue  only  the 
making  of  the  instrument  and  admits  everything  but  that  fact.^ 

D.  Nox  Damxtficatus  is  a  good  plea  when  the  condition  of  the 
bond  is  merely  to  indemnify,  but  if  the  condition  stipulates  for  the 
performance  of  any  particular  act,  such  plea  is  no  answer,  but  the 
performance  of  the  act  must  be  averred.* 


defendant,  W.  P.  Egan,  by  his  attor- 
ney, and  for  plea  to  said  plaintiff's 
bill  of  complaint  says,  that  there  is 
no  such  record  on  file,  or  exhibited 
to  the  court  as  mentioned  in  said 
plaintiff's  complaint;  of  this  he  prays 
judgTiient  for  costs."  Held  insufficient, 
because  it  "neither  traverses,  nor  at- 
tempts to  traverse,  anj'  allegation  in 
the  declaration,  nor  does  it  deny  that 
there  was  such  record  of  judgment  and 
recovery  as  declared  upon,  but  only 
denies  that  such  record  is  on  file  or 
exhibited."  Egan  v.  Tewkesburv,  32 
Ark.   43. 

3.  U.  S.— Mills  r.  Durvee,  7  Craneh 
481,  3  L.  ed.  411.  lU.— Warren  r.  Mc- 
Carthy, 25  111.  83.  Ky.— Dudley  v. 
Lindsey,  9  B.  Mon.  4S6.  Me.— En- 
dicott  f.  Morgan,  66  Me.  4.56.  N.  Y. 
Gassner  r.  Sandford,  2  Sandf.  440.  Vt. 
Wood  r.  Agostines,  72  Vt.  51,  47  Atl. 
108.      Eng. — Collins    v.    Lord    Mathew, 

5  East  475.  102  Eng.  Reprint  1152, 
judgment  of  Ireland. 

Foreign  Judgment. — Xul  tiel  record 
is  not  a  proper  plea  to  a  foreign  judg- 
ment. Endicott  v.  Morgan,  66  Me.  456; 
Walker  r.  Witter,  1  Doug.  1,  99  Eng. 
Eeprint   1. 

4.  Berrv  v.  Mead,  3  N.  ,T.  L.  197; 
Fitch  r.  Porter,  30  X.  C.  511. 

5.  Wilbur  v.  Abbott,  .59   N.  H.  132. 
By    statute,    however,    this     has    not 

been   so  always.     See  Trotter  v.  Mills, 

6  Wend.  (N.  Y.)  512;  Gassner  v.  Sand- 
ford,  2  Sandf.  (X.  Y.)  440. 

6.  111. — Kilgore  r.  Drainage  Com., 
Ill  111.  342;  Rudesill  v.  County  Court, 
etc.,    85   111.    446.      N.     J.— English     v. 


Mayor,  etc.  of  Jersey  City,  42  N.  J.  L. 
275.  W.  Va.  — Kidd  r.' Beckley,  64 
W.  Va.  80,   60  S.   E.   1089. 

"When  interposed,  the  defendant 
may  take  advantage  of  any  variance 
between  the  instrument  and  the  deo- 
laration."     Mix  v.  People,  92  111.  549. 

If  the  plea  is  not  sworn  to  it  does 
not  put  in  issue  the  signatures  of  the 
defendants.  Mix  r.  People,  92  111.  549; 
Herrick  v.  Swartwout,  72  111.  340; 
Governor  r.  Lagow,  43  111.  134. 

If  a  writing  obligatory  is  declared 
on,  its  character  as  a  specialty  can- 
not be  questioned  by  demurrer,  but 
must  be  raised  by  a  plea  of  nil  debet 
or  non  est  factum.  Kidd  v.  Beckley, 
64  W.   Va.   80,   60   S.   E.   1089. 

A  demurrer  to  a  special  plea  cannot 
be  carried  back  to  the  declaration  over 
the  plea  of  7ion  est  factum.  Shunick 
f.  Thompson,  25  111.  App.  619;  Mix 
V.  People,  86  111.  329. 

7.  Eudesill  V.  County  Court,  etc.,  85 
Til.  446. 

Accord  and  satisfaction  cannot  be 
shown  under  a  plea  of  non  est  factum. 
Bailey   r.    Cowles,    86    111.    333. 

In  action  on  appeal  bond  the  judg- 
ment appealed  from  cannot  be  put  in 
issue,  since  the  obligors  are  estopped 
to  deny  its  existence  by  the  recitals 
in  the  bond.  Mix  v.  People,  86  111. 
329;  Herrick  v.  Swartwout,  72  111. 
340;  George  v.  Bischoff,  68  111.  236;  Ar- 
nott   V.  Friel,   50  111.   174. 

8.  Terre  Haute,  etc.  E.  Co.  v.  Peoria, 
etc.  E.  Co.,  182  111.  501,  55  K  E.  377; 
Sears  v.  Xagler,  18  111.  App.  547,  citing 
Coombs    V.    Newlon,    4    Blackf.    (Ind.) 
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E.  Not  Guilty.  —  Not  guilty  is  a  good  plea  in  an  action  for  a 
statutory  penalty,  though  nil  debet  is  better,** 

F.  NoN-AssuMPSiT.  —  Non-assumpsit  is  not  a  proper  plea  in  this 
action.^" 

G.  Special  Matter.  —  Any  special  matter  may  be  set  up  in  defense 
which  would  be  good  to  avoid  the  plaintiff's  cause  of  action,"  and 
which  could  not  be  given  under  the  general  issue.^^     The  plea  must 


120;  Andrews  v.  Waring,  20  Johns. 
(N.  Y.)    153. 

"This  is  a  good  plea  in  all  cases 
where  the  condition  is  to  indemnify 
and  save  harmless,  because  it  answers 
the  condition  in  terms.  But  it  is  good 
in  that  case  only."  McClure  v.  Erwin, 
3  Cow.  (N.  Y.)  332,  which  cites  in 
support  of  this  proposition  Woods  v. 
Eowan,  5  Johns.  (N.  Y.)  42;  Andrews 
V.  Waring,  20  Johns.  (N.  Y.)  153; 
Horseman  v.  Obbing,  Cro.  Jac.  634,  79 
Eng.  Reprint  546;  Codner  V.  Dalby, 
Cro.  Jac.  363,  79  Eng.  Reprint  311; 
Hulland   v.   Malken,   2   Wils.   126. 

"The  primary  and  controlling  ques- 
tion, however,  is  whether  the  bond 
declared  upon  provides  for  a  penalty 
or  forfeiture,  or  for  liquidated  dam- 
ages. If  the  former,  then  the  plea  of 
non  damnificatus  is  a  proper  plea." 
Heisen  v.  Westfall,  86  111.  App.  576. 

9.  Burnham  v.  Webster,  5  Mass.  266; 
Stilson  r.  Tobey,  2  Mass.  521;  Atcheson 
V.  Everitt,  1  Cowp.  382,  98  Eng.  Reprint 
1142. 

10.  Non-assumpsit  is  not  a  proper 
plea  in  an  action  of  debt.  Harlow  v. 
Boswell,  15  111.  56;  Lancaster  v.  Lan- 
caster, 29  111.  App.  510.  But  it  has 
been  held  good  after  verdict.  Stone 
V.   Goii*er,   1   Ala.   287. 

11.  Endieott  v.  Morgan,  66  Me. 
456;  Hammitt  V.  Bullett's  Exrs.,  1  Call 
(Va.)   492. 

In  Delaware  the  St.  4  Ann.  ch.  16, 
§12,  permitting  a  plea  of  payment  to 
an  action  of  debt  upon  a  judgment  or 
single  bill  is  held  to  be  in  force.  Con- 
nor V.  Pennington,  1  Del.  Ch.  177. 

Plene  administravit  is  a  good  plea 
to  an  action  against  an  administrator 
for  a  devastavit.  Griffith  v.  Com.,  1 
Dana    (Ky.)    270. 

A  plea  of  payment  admits  the  con- 
tract and  the  original  liability  as  de- 
clared upon.  Gebhart  v.  Francis,  32 
Pa.    78. 

Variances  between  writ  and  declara- 
tion should  be  taken  advantage  of  by 
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a  plea  in  abatement,  not  on  a  writ  of 
error  (Chirac  v.  Reinicker,  11  Wheat. 
(U.  S.)  280,  6  L.  ed.  474;  Duval  v. 
Craig,  2  Wheat.  (U.  S.)  45,  4  L.  ed.  181; 
Carpenter  r.  Hoyt,  17  111.  529;  Cruik- 
shank  v.  Brown,  10  111.  75;  Prince  v. 
Lamb,  1  111.  378;  Rust  V.  Frothingham, 
1  111.  331),  nor  by  motion  in  arrest 
of  judgment  (Toledo,  etc.  R.  Co.  v.  Mc- 
Laughlin,  63   111.    389). 

Tn  Cruikshank  v.  Brown,  supra,  it  is 
said  that  "perhaps,  according  to  mod- 
ern practice,  advantage  might  be  tak- 
en of  the  variance  by  motion  in  the 
circuit  court."  And  it  is  so  held  in 
Windett  v.  Hamilton,  52  111.  180. 

12.  Klair  v.  Philadelphia,  B.  &  W. 
R.  Co.  (Del.),  78  Atl.  1085;  The  Gover- 
nor V.  Lagow,  43  111.  134  (holding  that 
a  special  plea  is  obnoxious  to  special 
demurrer,  if  the  facts  alleged  can  be 
given  in  evidence  under  the  general 
issue). 

It  was  held  not  error  to  refuse  leave 
to  file  an  additional  plea  of  release 
in  an  action  on  a  supersedeas  bond, 
wherein  the  plaintiff  had  joined  issue 
on  a  plea  of  nil  debet,  instead  of  de- 
murring thereto,  since  any  matter 
might  have  been  given-  in  evidence  un- 
der such  plea,  which  showed  that  noth- 
ing was  due  at  the  time  of  the  plead- 
ing, and  a  release  or  any  other  matter 
in  discharge  might  have  been  proven. 
Becker  v.  People,  164  HI.  267,  45  N.  E. 
500.     See  supra,  VII,  A. 

Pa3rment,  discharge,  or  release,  or 
other  like  matter  must  be  specially 
pleaded  to  an  action  on  a  judgment 
since  they  cannot  be  shown  under  a 
plea  of  nil  debet.  Hinton  v.  First  Nat. 
Bank  (Miss.),  53  So.  544.  "The  plea 
of  nil  debet  was  simply  an  offer  to  re- 
litigate  the  merits  of  the  question  of 
debt  or  no  debt,  and  the  demurrer  was 
properly    sustained." 

Bond  With  Conditions. — There  is  no 
plea  of  general  issue  to  an  action  of 
debt  on  a  bond  with  conditions,  but 
each    and    every   material   fact    alleged 
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be  -specific  and  certain,"  and  must  contain  matter  sufficient  to  con- 
stitute a  defense  to  the  action.^* 

Book  Account.  —  In  the  action  of  book  account,  there  is  no  general 
issue  which  denies  the  whole  declaration  since  a  judgment  to  account 
is  an  admission  of  an  unsettled  account  between  the  parties.^^ 

As  a  general  rule,  any  matter  which  admits  the  defendant  to  have 
been  once  accountable  or  chargeable,  although  it^  goes  in  discharge, 
must  be  plead  before  the  auditors,  and  not  in  bar.^** 

VIII.  PARTIES.  —  A.  Plmntiff.  —  Debt  will  not  lie  by  the  as- 
signee of  a  contract  on  an  express  covenant.^^ 


in  the  declaration  must  be  admitted 
or  traversed  by  a  special  plea.  Mix 
V.  People,  86  111.  329;  Price  v.  Farrar, 
5   111.   App.   536. 

The  jurisdiction  of  the  court  which 
rendered  the  judgment  sued  on  may  be 
attacked  by  a  special  plea  setting  out 
the  facts.  Endicott  v.  Morgan,  66 
Me.  456. 

13.  Mix  V.  People,  86  111.  329;  Peo- 
ple V.  McHatton,  7  111.  731. 

A  special  plea  of  failure  of  the  con- 
sideration to  be  paid  for  a  note  held 
bad  for  uncertainty  because  it  did  not 
aver  that  the  time  of  payment  had 
arrived.  Pike  v.  Fraser  &  Co.,  17  Ark. 
597. 

No  Consideration. — A  special  plea  of 
no  consideration  is  good  in  Illinois,  but 
if  the  defendant  plead  failure  of  con- 
sideration he  must  show  in  what  man- 
ner it  has  failed  with  as  much  pre- 
cision as  the  allegations  in  the  declara- 
tions are  set  out.  Poole  v.  Vanlanding- 
ham,  1  111.  47. 

On  Bond. — If  a  particular  breach  is 
assigned  in  an  action  on  a  bond  the 
plea  must  answer  it,  and  a  plea  of  gen- 
eral performance  is  bad.  Mix  v.  Peo- 
ple, 86  111.  329;  People  v.  McHatton, 
7  111.  731;  Bradley  r.  Osterhoudt,  13 
Johns.   (N.  Y.)   404. 

14.  111.— Foltz  V.  Stevens,  54  111.  180; 
Loellke  r.  Grant,  120  111.  App.  74. 
Mass.— Fitzgerald  v.  Hart,  4  Mass.  429. 
Eng. — Henries  f.  Jamison,  5  T.  R.  553, 
101  Eng.  Reprint  310. 

Special  pleas  that  the  defendant 
** never  was  indebted  as  alleged,"  and 
"that  it  did  not  promise  as  alleged," 
held  insufficient  in  an  action  of  debt 
on  a  specialty.  Smith  r.  Woman's 
Med.  College,  110  Md.  441,  72  Atl. 
1107. 

In  an  action  for  the  value  of  serv- 
ices evidenced  by  a  promissory  note,  a 
special   plea   denying  the   authority  of 


the  agent  of  the  defendant  to  make 
the  note,  held  bad,  because  the  note 
was  not  the  foundation  of  the  action 
but  only  collateral  thereto.  Frink  v. 
King,  4  111.  144. 

15.     McKoy  V.  Browns,  13  Vt.  593. 

In  Connecticut,  nil  debet  was  con- 
sidered the  plea  of  general  issue.  An- 
derson V.  Henshaw,  2  Day  (Conn.)  272. 
Under  it  the  defendant  may  prove  an 
accord  and  satisfaction  by  the  accept- 
ance by  the  plaintiff  of  a  bill  of  ex- 
change which,  when  paid,  was  to  be 
in  full  satisfaction  of  his  claim.  An- 
derson V.  Henshaw,  supra. 

Auditors. — No  defense  can  be  spe- 
cially pleaded  which  depends  for  its 
effect  upon  the  plaintiff's  account,  but 
all  such  defenses  must  go  before  the 
auditors.     Porter  f.  Smith,  20  Vt.  344, 

Plea  in  Set-Off.— When  Filed.— It  is 
wholly  within  the  discretion  of  the 
county  court  when  a  plea  in  set-off  shall 
be  filed.  Ainsworth  v.  Drew,  14  Vt. 
563. 

The  defendant  was  held  to  have 
conceded  that  the  debtor  side  of  the 
plaintiff's  account  was  correct  by 
crediting  it  under  his  plea  in  off-set. 
Cameron  v.  Estabrooks,  73  Vt.  73,  50 
Atl.  638. 

See  the  title  "Account  and  Account- 
ing," Vol.  1. 

16.  Delaware  v.  Staunton,  8  Vt.  48. 

Such  plea  cannot  be  sustained  be- 
cause they  would  put  the  question  of 
payment,  settlement,  etc.,  in  issue  be- 
fore the  court  and  jury,  where  the 
parties  cannot  be  sworn  and  testify, 
instead  of  putting  them  in  issue  before 
the  auditors,  where  the  parties  are 
competent  witnesses.  Delaware  v. 
Staunton,  8  Vt.  48.  And  see  Matthews 
V.  Tower,  39  Vt.  433. 

17.  Carleton  r.  Bird,  94  Me.  182,  47 
Atl.  154;  Jackson  i'.  York  &  C.  R.  Co., 
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Each  of  several  covenantees  may  bring  his  several  action  where  a 
distinct  interest  is  given  to  each,  although  the  language  of  the  covenant 
is  joint.^^ 

The  executor  or  administrator  of  the  creditor  may  bring  an  action 
of  debt^^  in  his  own  name,-*^  and  so  also  can  a  guardian  for  money 
due  his  ward.^^ 

B.  Defendant.  —  Debt  will  lie  to  enforce  contribution  by  a  co- 
warrantor  at  the  instance  of  one  who  has  been  compelled  to  reimburse 
the  warrantee.^^ 

Before  the  wager  of  law  was  abolished  it  was  held  that  debt  would 
not  lie  against  an  executor  in  cases  where  the  testator  could  have 
waged  his  law,  though  it  would  on  simple  contracts,-^  but  the  action 
now  lies  in  all  cases  where  it  would  have  been  proper  against  the 
testator.^* 

Debt  will  also  lie  against  any  one  who  is  in  privity  with  the  original 
obligor.-^ 

IX.  VERDICT  AND  JUDGMENT.  —  The  verdict  and  judgment 
must  correspond  to 'the  issues  and  cannot  exceed  the  amount  claimed 
in  the  declaration."*' 


48  Me.  147;  Dartmouth  College  v. 
Clough,  8  N.  H.  22. 

"There  is  no  privity  of  contract  or 
of  estate  between  the  original  lessor 
and  an  under  tenant;  and  the  under 
tenant  is  not  liable  to  the  original  les- 
sor in  any  form  of  action  for  rent." 
Dartmouth  College  v.  Clough,  8  N.  H. 
22. 

Privity  of  Estate  Sufficient. — But 
since  either  privity  of  contract  or  of 
estate  will  support  the  action,  debt 
will  lie  against  the  assignee  of  a  lessee 
who  has  assigned  his  whole  term. 
Dartmouth  College  v.  Clough,  8  N.  H. 
22. 

18.  Gray  v.  Johnson,  14  N.  H.  414. 

19.  111.— Frink  v.  King,  4  111.  144. 
Mass. — Martin  v.  Eoot,  17  Mass.  222. 
Tenn.— Hickman  v.  Searcy's  Exr.,  9 
Yerg.  47.  Va. — Bailey  v.  Beckwith,  7 
Leigh  604. 

20.  Adams  v.  Campbell,  4  Vt.  447. 

21.  Independent  Order,  etc.  v.  Stahl, 
64  III.  App.  314. 

22.  Hickman  v.  Searcy's  Exr.,  9 
Yerg.   (Tenn.)   47. 

23.  "The  general  rule  is,  that  debt 
does  lie  against  executors,  upon  a 
simple  contract;  and  that  an  excep- 
tion is  that  it  does  not  lie  in  the  par- 
ticular case,  where  the  testator  may 
wage  his  law.  When,  therefore,  it  is 
established,  in  any  given  case,  that 
there  can  be  no  wager  of  law  by  the 
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testator,  debt  is  a  proper  remedy.  .  .  . 
The  reason  is  obvious;  the  plaintiff 
shall  not,  by  the  form  of  his  action, 
deprive  the  executor  of  any  lawful 
plea,  that  might  have  been  pleaded  by 
his  testator;  and  as  the  executor  can 
in  no  wise  wage  his  law  (Com.  Dig. 
PI.,  2  W.  45),  he  shall  not  be  com- 
pelled to  answer  to  an  action  in  which 
his  testator  might  have  used  that  de- 
fense." Childress  v.  Emory,  8  Wheat. 
(U.  S.)   642,  5  L.  ed.  705. 

24.  Conn. — Knapp  v.  Hanford,  6 
Conn.  170.  Ky. — Leather's  Kepresenta- 
tive  V.  M'Glasson,  3  T.  B.  Mon.  223. 
Va. — Anderson  v.  Price,  4  Munf.  307. 

25.  DeHaven  v.  Bartholomew,  57  Pa. 
126;  Waller's  Exrs.  v.  Ellis,  2  Munf. 
(Va.)  88. 

26.  Ark. — Hudspeth  v.  Gray,  Dur- 
rive  &  Co.,  5  Ark.  157.  Conn. — Perin 
V.  Sikes,  1  Day  19.  Ky. — Jenkins  v. 
Eichardson,  6  J.  J.  Marsh.  441.  Mo. 
Boyd  V.  Sargent,  1  Mo.  437.  N.  C. 
Dozier  v.  Bray,  9  N.  C.  57.  Vt.— Keyes 
V.    Throop,   2    Aik.    276. 

Error  in  finding  a  larger  sum  as  a 
debt  is  merely  informal  where  it  ap- 
pears by  calculation  to  be  for  the  debt 
and  interest.  Friedly  V.  Scheetz,  9 
Serg.  &  E.   (Pa.)   156. 

Remittitur  Cures  Excessive  Verdict. 
"The  subsequent  motion  by  the  ap- 
pellee   to    resubmit    the    cause    to    the 
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In  an  action  of  debt  on  a  penal  bond,  the  verdict  should  find  the 
amount  of  the  debt  and  damages  separately,  and  the  judgment  in  such 
case  should  be  for  the  debt,  to  be  discharged  on  payment  of  the 
damages  assessed.^^ 


jury  with  an  instruction  to  render  a 
verdict  for  such  less  sum,  may,  with- 
out violence  to  proper  rules  of  prac- 
tice be  construed  as  equivalent  to  a 
remittitur  from  the  first  verdict  over 
the  judgment  that  was  entered."  In- 
dependent Order,  etc.  v.  Stahl,  64  111. 
App.  314.  And  see  Hughes  v.  Union 
Ins.  Co.,  8  Wheat.  (U.  S.)  294,  5  L. 
ed.  620. 

Several  Judgment  in  Joint  Action. 
Any  joint  action  for  a  statutory  pen- 
alty, though  in  form  ex  contractu,  is 
nevertheless  founded  upon  tort,  and 
judgment  may  therefore  be  entered 
against  those  defendants  whose  liabil- 
ity is  shown  and  in  favor  of  the 
others  whose  complicity  in  the  offense 
for  which  the  penalty  is  prescribed,  is 
not  proved,  just  as  in  an  action  ex 
delicto.  Chaffee  v.  United  States,  18 
Wall.  (U.  S.)  510,  21  L.  ed.  9u8. 

Omission  Cured,  by  Verdict. — Failure 
to  aver  demand  in  an  action  on  the  bond 
of  a  justice  of  the  peace  for  money  had 
and  received  in  his  official  capacity, 
held  cured  by  verdict,  where  the  evi- 
dence showed  demand.  Lusk  v.  Cassell, 
25  111.  191. 

A  judgment  "by  nil  dicit  cures  all 
defects  as  to  matters  of  form,  but  not 
a  substantial  variance  between  the 
declaration  and  the  instrument  sued 
on.  Butler  v.  Limerick,  Minor  (Ala.) 
115. 

A  default  judgment  cannot  be  sus- 
tained on  a  declaration  which  does 
not  state  the  sum  claimed,  the  date 
of    the    bond,    the    assignment    to    the 


plaintiff,  nor  the  amount  of  damages. 
Blane  v.  Sansum,  2  Call   (Va.)  495. 

Exception. — The  only  exception  to 
this  rule  is  that  an  action  on  a  statute 
to  recover  a  penalty,  the  damages  in- 
serted in  the  declaration  need  only  be 
nominal.  Indiana  Miller's  Fire  Ins. 
Co.  V.  People,  170  111.  474,  49  X.  E. 
364,  where  the  declaration  concluded  to 
the  damage  of  one  cent,  but  the  judg- 
ment was  for  $1000. 

27.  Caldwell  v.  Richmond,  64  HI. 
30;  Freeman  v.  People,  54  111.  153; 
Odell  V.  Hole,  25  111.  204;  March  n 
Wright,  14  111.  248;  Toles  v.  Cole,  11 
111.  562;  Pickett  V.  People,  114  111. 
App.  IBS;  Frazier  v.  Laughlin,  6  III 
347. 

Error  Not  Fatal. — But  failure  to  do 
so  is  held  to  be  only  a  technical  and 
formal  error,  which  will  not  warrant  a 
reversal  of  the  judgment.  Briggs  & 
McClure  v.  Greenlee,  Minor  (Ala.)  123; 
Italian,  etc.  Co.  r.  Pease,  194  111.  98, 
62  N.  E.  317;  Weber  v.  Powers,  114 
111.  App.  411;  Pickett  v.  People,  114 
111.  App.  188. 

The  word  "damages"  in  a  judgment 
does  not,  of  itself,  make  a  judgment  in 
damages,  and  "at  most,  it  was  a  mere 
irregularity,  and  is  cured  by  section 
56,  of  the  Practice  Act  of  1872,  Sess. 
Laws,  247."  Rockford,  etc.  R.  Co.  v. 
Steele,  69  111.  253;  Independent  Order, 
etc.  V.  Stahl,  64  111.  App.  314. 

Statutory  Penalty.— "Upon  a  plea 
of  not  guilty,  if  the  jury  find  the  de- 
fendant guilty,  they  ought  also  to  find 
the  forfeiture."  Stilson  v.  Tobey,  2 
Mass.    521. 
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1.  APPOINTMENT  OF  ADMINISTRATORS  AND  EXECUTORS. 

A.  In  General.  —  At  the  common  law  the  king  as  j^^r ens  patriae 
was  entitled  to  seize  upon  and  administer  the  goods  of  an  intestate 
and  the  crown  later  invested  the  church,  acting  through  the  ecclesias- 
tical courts,  with  this  branch  of  its  prerogative.^ 

Jurisdiction  to  appoint  executors  and  administrators  is  now  vested 
by  statute  in  a  court  frequently  known  as  the  probate  court  but  some- 
times given  a  different  name.' 

B.  JuRTSDiCTiONAi.  Facts.  —  1.  Domicil  of  Decedent.  —  The  ap- 
plication for  primary  administration  of  an  estate  should  be  made  in 
the  county  where  decedent  had  his  domicil,^  and  the  fact  that  decedent 
left  no  effects  in  that  county  does  not  deprive  the  court  of  jurisdiction.* 

2.  Situs  of  Assets.  —  The  existence  of  assets  within  the  county  is 
sufficient  to  confer  jurisdiction  over  the  grant  of  letters  of  administra- 
tion on  the  estates  of  non-residents,^  and  it  is  immaterial  whether  or 
not  letters  of  administration  have  been  taken  out  in  the  state  where 
decedent  had  his  domicil.^ 

The  probate  court  has  no  jurisdiction  to  appoint  an  executor  or 
administrator  when  decedent  neither  had  his  domicil  nor  left  assets 
in  the  county  where  application  is  made.'' 


1.  2  Bl.  Com.  494. 

2.  See    local    statutes. 

3.  la. — 7/1  re  Estate  of  King,  105 
Iowa  320,  75  N.  W.  187.  Kan.— Ewing 
V.  Mallison,  65  Kan.  484,  70  Pac.  369. 
Ky. — Trumbo  v.  Eichardson,  18  Ky.  L. 
Rep.  878,  38  S.  W.  700.  Mass.— Racke- 
mann  v.  Taylor,  204  Mass.  394,  90  N. 
E.  552.  Neb.— Atkinson  t\  Hasty,  21 
Neb.  663,  33  N.  W.  206.  Wash.— Stern 
V.  Sill,  39  Wash.  557,  81  Pac.  1007. 

4.  Toledo,  St.  Louis  &  K.  C.  R.  Co. 
V.  Reeves,  8  Ind.  App.  667,  35  N.  E. 
199;  Connors  v.  Cunard  S.  S.  Co.,  204 
Mass.  310,  90  N.  E.  601. 

In  New  York,  under  L.  1871,  ch.  335, 
giving  the  public  administrator  the 
right  to  administer  an  intestate's  es- 
tate "whenever  such  person  shall  die 
leaving  any  assets  or  effects  in  the 
county,"  the  requirement  of  the  exist- 
ence of  assets  applies  only  to  decend- 
ents  who,  at  the  time  of  their  deaths, 
did  not  reside  within  the  state  of 
New  York.  Taylor  v.  Public  Admr.,  6 
Dem.  Sur.  (N.  Y.)  158. 

5.  U.  S.— New  England  Mut.  Life 
Ins.  Co.  V.  Woodworth,  111  U.  S.  138, 
4  Sup.  Ct.  364,  28  L.  ed.  379.  Ala. 
Equitable  Life  Assur.  Soc.  v.  Vogel's 
E-rs.,  76  Ala.  441,  52  Am.  Rep.  344. 
Ky.— Morrison  v.  Hampton's  Adnir., 
20  Ky.  L.  Rep.  1573,  49  S.  W.  781. 
Neb. — Missouri  Pac.  B.  Co.  v.  Bradley, 
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51  Neb.  596,  71  N.  W.  283.  N.  C. 
Shields  f.  Union  Cent.  Life  Ins.  Co., 
119  N.  C.  380,  25  S.  E.  951. 

"Where  assets  forming  a  part  of 
the  estate  of  a  non-resident  decedent 
are  located  in  two  counties  of  this  state, 
administration  can  be  granted  in 
either,  and  the  ordinary  first  com- 
mencing the  exercise  of  jurisdiction 
will  retain  it."  Neal  v.  Boykin,  132 
Ga.  400,  64  S.  E.  480. 

In  New  York,  sub.  2,  §4,  ch.  230  of 
the  Laws  of  1898,  relating*  to  the  pub- 
lic administrator  in  the-  county  of  New 
York  and  referring  to  assets  which 
"shall  arrive  within  the  county  of 
New  York  after  his  death,"  should  be 
construed  as  meaning  that  the  assets 
must  "arrive"  or  "come"  into  the 
state  in  good  faith  and  not  for  the 
purpose  of  securing  a  resident  plaintiff 
who  can  prosecute  an  action  for  neg- 
ligence. Hoes  V.  New  York,  N.  H.  & 
H.  R.  Co.,  173  N.  Y.  435,  66  N.  E. 
119. 

6.  Ga.— Ott  r.  Hutchison,  91  Ga.  31, 
16  S.  E.  106.  Mass. — Bowdoin  v.  Hol- 
land, 64  Mass.  17.  Mo.— Wood  v. 
Matthews,    73   Mo.    477. 

7.  111.— Illinois  Cent.  R.  Co.  v.  Crag- 
in,  71  111.  177.  Ind.— McCord  v.  Thomp- 
son, 92  Ind.  565.  la.— Christy  v.  Vest, 
36  Iowa  285.  La.— Miltenberger  v. 
Knox,  21  La.  Am.  399.    Vt.-^Maniiing- 
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C.  Application  for  Letters  of  Administration.  —  1.  Who  May 
Apply.  —  Although  statutes  usually  designate  those  entitled  to  prefer- 
ence as  appointees,  anyone  having  a  beneficial  interest  in  the  estate 
of  decedent  may  make  application  for  the  appointment  of  an  admin- 
istrator.* A  creditor  of  the  estate  has  such  a  beneficial  interest,"  even 
though  he  is  a  non-resident.^° 

In  the  absence  of  an  express  statutory  requirement  as  to  interest, 
an  appointment  made  upon  application  of  one  not  beneficially  inter- 
ested is  valid,  if  no  appeal  is  made.^^ 

2.  Form  and  Sufficiency.  —  The  petition  or  application  for  the 
appointment  of  an  executor  or  administrator  should  allege  the  facts 
necessary  to  confer  jurisdiction.^-  It  should  therefore  contain  allega- 
tions as  to  the  fact  of  death,^^  intestacy,^*  domicil  of  decedent,"  the 
existence  of  assets,  especially  if  intestate  is  a  non-resident,"  and  an 
allegation  that  petitioner  is  beneficially  interested  in  the  estate  as 
next  of  kin,  creditor,  or  in  some  other  capacity.^^  It  is  not  essential 
that  a  description  be  given  either  of  the  real  or  personal  property 
belonging  to  the  estate,^*  or  that  the  non-pendency  of  other  applications 
be  alleged,^" 

A  creditor  in  his  petition  for  the  appointment  of  an  administrator 


r.  Leighton,  65  Vt.  84,  26  Atl.  258. 
Wis.— 7/1  re  Barlass'  Estate,  143  Wis. 
497,   128  N.   W.   58. 

8.  Diem  v.  Drogmiller,  158  Mich. 
380,  122  X.  W.  637;  In  re  Sprague's 
Estate,  125  :\rich.  357,  84  N.  W.  293. 

Public  Administrator. — A  public  ad- 
ministrator, by  filing  a  petition  for  let- 
ters of  administration  upon  the  estate 
of  a  decedent,  does  not  acquire  any 
interest  in  the  estate  and  where  his 
term  expires  before  the  hearing  of  the 
petition,  the  court  will  not  order  let- 
ters issued  to  him.  In  re  Pingree,  100 
Cal.  78,  34  Pac.  521. 

9.  Brennan's  Admr.  v.  Harris,  20 
Ala.  185;  Ex  parte  Conrad,  75  S.  C.  1, 
54  S.  E.  799. 

An  attorney,  who  has  rendered  serv- 
ices for  an  administrator  discharged 
without  having  paid  for  such  services, 
is  not  a  creditor  of  the  estate  and 
cannot  apply  under  §§3807,  3808,  St. 
1898,  for  the  appointment  of  an  admin- 
istrator de  bonis  non.  Wiesmann  r. 
Daniels,   114  Wis.   240,   90   N.   W.   162. 

10.  Branch  v.  Eankin,  108  III.  444. 

11.  Mowry  r.  Latham,  20  R.  I.  786, 
40  Atl.  236. 

12.  Shipman  r.  Butterfield,  47  IMich. 
487,  11  N.  W.  283;  Estate  of  Moore  v. 
Moore,  33  Neb.  509,  50  X.  W.  443. 

13.  Roderigas   v.   East    Eiver    Sav. 


Tnst.,  76  N.  Y.  316,  32  Am.  Rep.  309; 
Pleasants  v.  Dunkin,  47   Tex.   343. 

14.  A  verified  petition  for  letters 
of  administration  stating  that  deced- 
ent died  leaving  no  last  will  and  testa- 
ment, to  deponent's  knowledge,  infor- 
mation and  belief,  was  sufficient  to 
give  the  surrogate  jurisdiction  to  de- 
termine that  fact.  In  re  Cameron's 
Estate,  47  App.  Div.  120,  62  N.  Y.  Supp. 
187. 

15.  Townsend  v.  Gordon,  19  Cal. 
188;  Abel  r.  Love,  17  Cal.  234;  George 
V.  Watson,  19  Tex.  354. 

If  the  existence  of  property  within 
the  county  is  alleged  and  relied  upon 
to  give  jurisdiction,  the  fact  that  there 
is  no  allegation  relative  to  domicil 
does  not  render  the  application  insufii- 
cient.  Eankin  v.  Anderson,  8  Baxt. 
(Tenn.)   240. 

16.  Larson  r.  Union  Pac.  E.  Co.,  70 
Neb.  261,  97  N.  W.  313. 

17.  Towner  v.  GriflBn,  115  Ga.  965, 
42  S.  E.  262;  Haug  r.  Primeau,  98 
Mich.  91,  57  N.  W.  25;  Shipman  r. 
Butterfield,  47  Mich.  487,  11  N.  W. 
283. 

18.  Spencer  r.  Wolfe,  49  Neb.  8,  67 
N.  W.  858;  7)1  re  Miller,  32  Neb.  480, 
49  N.  W.  427. 

19.  Stern  v.  Sill,  39  Wash.  557,  81 
Pac.  1007. 
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need  not  set  forth  the  nature  and  amount  of  his  claim,  or  that  he  is 
a  principal  creditor,-"  or  that  no  application  has  been  made  by  the 
widow  or  next  of  kin.-^ 

3.  Verification.  —  Although  the  almost  universal  practice  is  to 
have  the  petition  for  letters  of  administration  properly  sworn  to, 
verification  is  not  necessary  to  confer  jurisdiction.^- 

4.  Notice.  —  Persons  entitled  to  preference  in  the  granting  of  let- 
ters upon  the  estate  of  an  intestate  should  be  given  notice  of  the 
application  for  the  appointment  of  an  administrator,  since  otherwise 
the  right  to  administration  cannot  be  taken  from  them.-^  Unless  the 
statute  provides  otherwise,  notice  by  publication  is  sufficient,-*  es- 
pecially where  those  entitled  to  preference  have  actual  notice;-' 
and  if,  upon  citation  published,  the  court  decides  that  another  than 
the  first  petitioner  should  be  appointed,  he  may  make  the  appointment 
without  publishing  a  second  citation. -'' 

5.  Objections  to  Appointment.  —  Resistance  to  the  application  for 
letters  of  administration  can  be  made  only  by  one  having  an  interest 
as  relative,  creditor,  or  otherwise,  in  the  estate  of  decedent.-^ 


20.  Johnson  v.  Johnson's  Estate,  66 
Mich.  525,  33  N.  W.  413. 

21.  Wilkinson  v.  Conaty,  65  Mich. 
614,  32  N.  W.  841. 

22.  Ala.— Davis  i\  Miller,  106  Ala. 
154,  17  So.  323.  Neb.-7?i,  re  Miller, 
32  Neb.  480,  49  N.  W,  427.  N.  Y. 
Johnston  v.  Smith,  25  Hun  171. 

Absence  of  Signature.  — ''Failure  of 
petitioner  to  sign  his  petition  for  let- 
ters of  administration  does  not  pre- 
vent the  county  court  from  acquiring 
jurisdiction.  In  re  Estate  of  Graff,  86 
Neb.  535,  125  N.  W.  1091. 

In  Washington,  under  Bal.  Code, 
§6142,  the  failure  of  the  applicant  for 
letters  of  administration  to  file  with 
his  i>etition  an  affidavit  stating  the 
names  and  residence  of  the  heirs  is 
not  a  jurisdictional  defect.  McLean 
V.   Roller,   33   Wash.   166,   73   Pac.   1123. 

23.  Ga,— Rusk  v.  Hill,  117  Ga.  722, 
45  S.  E.  42.  Mass.  — Arnold  v.  Sabin, 
1  Gush.  525.  N.  Y.- Matter  of  Camp- 
bell's Estate,  192  N.  Y.  312,  85  N.  E. 
392;  Matter  of  Page,  107  N.  Y.  266, 
14  N.  E.  193. 

When  a  rule  of  court  exists  which 
requires  notice  of  the  filing  of  applica- 
tion to  those  entitled  to  preference  as 
appointees,  letters  of  administration 
granted  to  a  creditor  without  notice 
to  widow  and  next  of  kin  are  invalid, 
although  the  statute  contains  no  re- 
quirement relative  to  notice.  Gans  V. 
Dabergott,  40  N.  J.  Eq.  184. 
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24.  La. — Heirs  of  Herriman  v.  Jan- 
ney,  31  La.  Ann.  276.  Mich.— Wilkin- 
son -v.  Conaty,  65  Mich.  614,  32  N.  W. 
841.  Utah.— /ft  re  Bunting's  Estate,  30 
Utah  251,  84  Pac.  109.  Wash.— Scott 
V.   McNeal,  5   Wash.  309,   31  Pac.   873. 

Contents  of  Citation.— Under  Florida 
St.,  §5,  p.  78,  McClellan's  Dig.,  the 
citation  need  not  state  the  name  of 
any  person  as  contemplated  for  appoint- 
ment as  administrator.  Robinson  v. 
Epping,  Bellas  &  Co.,  24  Fla.  237,  4 
So.  812. 

25.  Arnold  r.  Sabin,  1  Cush.  (Mass.) 
525. 

26.  Ex  Parte  Small,  69  S.  C.  43,  48 
S.   E.   40. 

27.  Ga.— Williams  r.  Williams,  113 
Ga.  1006,  39  S.  E.  474;  Augusta  &  S. 
R.  Co.  V.  Peacock,  56  Ga.  146.  La. 
Succession  of  Williams,  107  La.  610, 
32  So.  65.  Wash.— Stern  v.  Sill,  39 
Wash.    557,  '81    Pac.    1007. 

When  a  stranger  and  the  next  of  kin 
are  appointed  co-administrators,  only 
next  of  kin  will  be  heard  to  object 
to  stranger's  appointment.  Buckner's 
Admr.  v.  Louisville  &  N.  R.  Co.,  120 
Ky.  600,  87  S.  W.  777. 

Who  Are  Persons  Interested. — A  pub- 
lic administrator  who  asserts  the  right 
to  administer  the  estate  of  a  deceased 
person  is  a  "person  interested"  in  a 
contest  for  letters  of  administration 
and  may  appear  and  contest  the  ap- 
pointment   of    some     other     petitioner 
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An  objection  to  the  appointment  of  an  administrator  should  be 
seasonably  made,-^  and  may  take  the  form  of  a  written  protest  or  a 
caveat,^^ 

D.  Temporary  or  Special  Administrators.  —  1.  Grounds  for 
Appointment.  —  The  court  may  entertain  an  application  for  a  tem- 
porary or  special  appointment  when  such  an  appointment  is  necessary 
to  protect  the  interests  of  the  estate  because  of  the  minority  of  those 
entitled  to  administration,^"  or  because  the  will  is  being  contested,^'- 
or  because  a  personal  representative  is  immediately  required  to  rep- 
resent or  protect  the  estate  in  some  other  pending  litigation.^-  The 
court  may  appoint  a  special  administrator  when  a  contest  is  pending 
over  the  appointment  of  a  permanent  administrator,^^  or  whenever 
any  contingency  happens  w],iich  is  productive  of  great  delay  before 
letters  of  administration  or  letters  testamentary  can  be  issued.^* 

2.  Proceedings  for  Appointment.  —  Any  party  in  interest  may 
apply  for  the  appointment  of  a  special  administrator  or  the  court  may 
appoint  one  of  its  own  motion  ;^^  and  an  appeal  may  be  taken  from 
an  order  refusing  to  appoint  and  dismissing  the  application.^** 


(Estate  of  Healy,  122  Cal.  162,  54  Pae. 
736);  and  one  who  has  acquired  the 
interest  of  an  heir  may  object,  al- 
though he  is  neither  an  heir  nor  a 
creditor  of  estate  (Dierks  V.  Smith, 
119  Ga.  859,  47  S.  E.  203). 

28.  Succession  of  Herron,  32  La. 
Ann.  835. 

29.  Ga.— "Williams  v.  Williams,  113 
Ga.  1006,  39  S.  E.  474.  N.  J.— Slocum 
V.  Grandin,  38  N.  J.  Eq.  485.  S.  C. 
Ex  parte  €rafts,  28  S.  C.  281,  5  S.  E. 
718. 

Stay  of  Proceedings.— When  an  affi- 
davit is  made  against  the  appointment 
of  one  or  more  applicants,  the  applica- 
tion is  to  be  stayed,  not  merely  as  to 
the  one  objected  to,  but  generally.  Mc- 
Gregor V.  Buel,  24  N.  Y.  166. 

30.  Wallis  r.  Wallis,  60  N.  C.  78; 
Eiegel  v.  Denhard,  17  W.  X.  C.  (Pa.) 
279,  4  Atl.  173. 

31.  Ala.  — McDonnell  v.  Farrow,  132 
Ala.  227,  31  So.  475.  Cal.— Estate  of 
Crozier,  65  Cal.  332,  4  Pac.  109.  Md. 
Munnikhuysen  v.  Magraw,  57  Md.  172. 
Mo.  — State  r.  Moehlenkamp,  133  Mo. 
134,  34  S.  W.  468;  Rogers  v.  Dively,  51 
Mo.  193.  N.  J. — In  re  Davenport's  Ap- 
peal, 66  X.  J.  Eq.  300,  56  Atl.  295; 
Brown  v.  Evder,  42  N.  J.  Eq.  356,  7 
Atl.  568.  N.  Y.— 7)1  re  Hopkin's  Will, 
41    Misc.   83,   83    N.   Y.   Supp.   890. 

In  New  York,  under  Code  Civ.  Proc. 
§2582,  an  appeal  from  a  surrogate's  de- 
cree admitting  a  will  to  probate  does 


not  stay  the  issuing  of  letters  where 
in  the  surrogate's  opinion  as  mani- 
fested by  order  the  preservation  of  the 
estate  requires  the  issuance  of  letters. 
In  re  Riede,  122  N.  Y.  Supp.  600. 

32.  Ala.-Malone  r.  Hill,  68  Ala. 
225.  Ark. — Mangum  r.  Cooper,  28  Ark. 
253.  111.— Stone  v.  Haskins,  97  111. 
App.  3.  N.  J. — In  re  Marsh's  Estate, 
55  Atl.  299.  Tenn.— McKamv  r.  Me- 
Nabb,  97  Tenn.  236,  36  S.  W."  1091. 

Tenure  of  Special  Administrators. 
"The  appointment  of  a  special  admin- 
istrator is  not  intended  to  bring  about 
a  general  administration  of  the  es- 
tate; his  powers  are  limited  by  the 
statute,  and  while  they  may,  by  order 
of  the  court,  be  made  to  embrace  duties 
not  strictly  within  the  letter  of  the 
statute,  under  the  pressure  of  necessity 
made  to  appear,  the  appointment  should 
not  continue  longer  than  is  reasonably 
necessary  to  secure  the  appointment  of 
an  administrator."  In  re  Chadbourne's 
Estate,  14  Cal.  App.  481,  112  Pac.  472. 

33.  Ala.— Clemens  v.  Walker,  40 
Ala.  189.  Mich. — People  v.  Wavne  Pro- 
bate Judge,  39  Mich.  302.  Teiin.— Cro- 
zier V.  Goodwin,  1  Lea  368. 

34.  Schenk  v.  Schenk,  80  111.  App. 
612;  In  re  Hopkins'  Will,  4  Misc.  83, 
83  N.  Y.  Supp.  890. 

35.  Davenport  v.  Davenport,  68  N. 
J.  Eq.   611,  60  Atl.  379. 

36.  Long  r.  Richardson,  26  Tex. 
Civ.  App.  197,  62  S.  W.  964. 
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An  appointment  may  be  made  without  notice  to  the  next  of  kin  of 
decedent.^^ 

E.    Bond. 1.    Necessity  for  Filing.  —  The  statutes  in  the  United 

States  uniformly  require  the  giving  of  a  bond  by  administrators,"*' 
and  the  same  requirement  is  made  of  executors,3»  unless  the  will  con- 
tains a  provision  that  the  executor  may  act  without  bond  and  such 
a  provision  will  be  disregarded  when  the  court  is  satisfied  that  a  bond 
should  be  required.*" 

2.  Form  and  Sufficiency.  —  Although  the  statutes  usually  pre- 
scribe the  form  for  the  ])ond  to  be  given  by  executors  and  adminis- 
trators, the  fact  that  the  bond  is  not  executed  in  strict  compliance  with 
the  statutory  requirements  will  not  render  it  invalid.*^ 


37.  Estate  of  Keegan  v.  Welch,  83 
Neb.  166,  119  N.  W.  252. 

38.  Cal. — Healy  v.  Superior  Court, 
127  Cal.  659,  60  Pac.  428;  In  re  Mc- 
Phee's  Estate,  10  Cal.  App.  162,  101 
Pac.  530,  N.  Y. — In  re  Goundry's  Es- 
tate, 57  App.  Div.  232,  68  N.  Y.  Supp. 
155;  Ex  parte  Brown,  2  Brad.  Sur.  22. 
Tenn. — Feltz  v.  Clark,  4  Humph.  79. 

Bond  of  Vice-Consul. — A  vice-consul 
who  applies  for  administration  upon 
the  estate  of  a  decedent  who  was  a 
citizen  of  a  foreign  country  must  file 
a  bond  before  he  is  entitled  to  ap- 
pointment. Wyman,  Petitioner,  191 
Mass.  276,  77  N.  E.  379. 

Collateral  Attack  for  Failure  To 
Give  Bond.— The  failure  to  give  bond 
does  not  deprive  the  court  of  jurisdic- 
tion nor  subject  an  appointment  of  an 
administratrix,  made  without  bond  first 
given,  to  collateral  attack  in  an  action 
brought  bv  such  administratrix.  In  re 
Wiltsey's  Will,  135  Iowa  430,  109  N.  W. 
776. 

39.  Ky.— Gibson's  Exr.  v.  Fisliback, 
22  Ky.  L.  Eep.  1267,  60  S.  W.  396. 
N.  H.— Heydock  r.  Duncan,  43  N.  H. 
95.  N.  Y.—In  re  Wischmann,  80  N.  Y. 
Supp.  789.  K.  I. — Sarle  v.  Probate  Court 
of  Scituate,  7  K.  I.  270. 

Bond  of  Residuary  Legatee.— Under 
Oen.  Laws  cap.  220,  §7,  providing  that 
"if  the  executor  be  a  residuary  leg- 
atee, he  may  give  a  bond  only  to  pay 
the  funefal  charges,  debts  and  legacies 
of  the  testator,"  the  court  cannot  re- 
quire from  a  residuary  legatee  a  bond 
for  an  inventorv.  Leonard  v.  Clark, 
24  K.  L  470,  53  Atl.   636. 

40.  Ky.— Busch  V.  Rapp,  23  Ky.  L. 
Eep.  605,  63  S.  W.  479.  N.  Y.— Free- 
man V.  Kellogg,  4  Eedf.  Sur.  218.  Ore. 
Bellinger  v.  Thompson,  26  Ore.  320,  37 
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Pac.  714,  40  Pac.  229.  Va.— Schnur- 
man  v.  Biddle  &  Co.,  109  Va.  702,  64 
S.  E.  977.  Vt.— Felton  v.  Sowles,  57 
Vt.  382. 

Discretion  of  Court.— Under  §3887. 
Ky.  St.,  "a  sound  discretion  is  vested 
in  the  court  to  determine  whether  or 
not  it  is  proper  that  the  executor  shall 
give  bond  although  the  will  directs  that 
he  be  permitted  to  act  without  bond. 
This  discretion  is  not  limited  to  cases 
of  fraud  or  bad  faith  on  the  part  of 
the  executor,  still  less  to  cases  of  in- 
solvency, but  includes  all  circumstances 
showing  it  to  be  proper  that  a  bond 
should  be  executed."  Gibson's  Exr.  v. 
Fishback,  22  Ky.  L.  Rep.  1267,  60  S.  W. 
396.  See  also  MoCann  v.  McCann's 
Exr.,  29  Ky.  L.  Eep.  537,  93  S.  W. 
1045. 

Administrator  With  Will  Annexed. 
The  provision  in  a  will  requesting  that 
bond  be  dispensed  with  contemplates 
an  acceptance  of  the  trust  by  the  ex- 
ecutor and  if  he  fails  to  accept  and 
qualify,  the  provision  is  inoperative 
concerning  an  administrator  with  will 
annexed.  Langley  v.  Harris,  23  Tex. 
564. 

41.  Conn.— Holbrook  v.  Bentley,  32 
Conn.  502.  Ga. — Awtrey  v.  Campbell, 
118  Ga.  464,  45  S.  E.  301.  Me.— Pet- 
tingill  V.  Pettingill,  60  Me.  411.  Mo. 
Newton  v.  Cox,  76  Mo.  352.  Ohio. 
Gandolfo  t>.  Walker,  15  Ohio  St.  251. 
Pa.— Com.  V.  Miller,  195  Pa.  230,  45 
Atl.  921.  R.  I.^Probate  Court  of  Cen- 
tral Falls  V.  Adams,  27  R.  I.  97,  60 
Atl.  769.  Va.— Yost  V.  Ramey,  103 
Va.  117,  48  S.  E.  862. 

Sureties  and  Principal  Bound  in  Un- 
equal Sums. — A  bond  approved  by  tlie 
court  in  which  each  surety  is  bound  in 
half  the  sum  in  which  the  principal  is 
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Every  bond  must  name  an  obligee  or  it  will  be  invalid  either  as  a 
statutory  or  as  a  common  law  bond,*-  and  the  bond  must  be  signed 
by  the  one  who  is  to  be  appointed  as  well  as  by  his  sureties/' 

Joint  or  Several  Bonds.  —  If  by  statute  the  probate  court  has  power 
to  prescribe  the  form  of  bond  to  be  given  by  executors,  it  may  require 
a  joint  bond  or  a  several  bond,  in  its  discretion,  where  there  is  more 
than  one  executor.** 

3.  Proceedings  To  Compel  Filing  of  Bond  or  Additional  Security. 
Any  person  interested  in  the  estate  of  decedent  may  file  a  petition 
praying  that  the  personal  representative  be  required  to  file  a  bond 
or  additional  security,*^  or  the  court  may  require  an  additional  bond 
when  from  its  personal  knowledge  such  action  seems  proper.*" 

In  North  Carolina,  jurisdiction  over  proceedings  to  require  additional 
bonds  from  administrators  is  vested  in  the  clerk  of  the  superior  court, 
in  his  character  as  probate  judge. *^ 

Effect  of  Appeal.  —  'Wlien  an  administrator  appeals  from  an  order 
of  the  surrogate  requiring  further  security  within  a  specified  time  and 
perfects  his  appeal  before  the  expiration  of  the  time  limited  for  giv- 
ing such  further  security,  the  surrogate  has  no  authority  pending 
the  appeal  to  make  the  further  order  revoking  the  letters  of  adminis- 
tration, until  the  appellate  court  shall  have  authorized  further  pro- 
ceedings before  the  surrogate  upon  the  order  appealed  from.  When 
an  administrator  makes  such  appeal,  the  respondent  may,  in  a  proper 
case,  apply  to  the  appellate  court  for  an  injunction  to  prevent  the 


bound  is  not  for  that  cause  void  but 
is  sufficient  to  give  effect  to  the  ap- 
pointment, and  to  render  the  acts  of 
the  personal  representative  valid,  al- 
though the  court  on  appeal  from  the 
decree  of  the  .i"dge  of  probate,  approv- 
ing a  bond  in  that  form,  would  not  have 
countenanced  such  a  departure  from 
the  usual  form  for  a  bond.  Baldwin 
r.   Standish,   7   Cush.    (Mass.)    207. 

42.  Tidball  r.  Young,  58  Xeb.  261, 
78  X.  W.  507. 

43.  Weir  v.  Mead,  101  Cal.  125,  35 
Pac.  567. 

44.  Chamberlain  r.  Anthony,  21  E.  T. 
331,  43  Atl.  646,  construing  Gen.  Laws, 
c.  220,   §1. 

45.  Betts  f.  Cobb,  121  Ala.  154,  25 
So.  692;  Duggan  r.  Lamar,  106  Ga. 
855.  33  S.  E.  43. 

Necessary  Allegations  By  Creditor.  \ 
Since  there  is  no  presumption  in  favor 
of  the  payment  of  a  ,iu<lgnient  before 
the  lapse  of  a  year  and  a  day  from 
the  date  of  its  rendition,  a  judgment 
creditor  of  an  insolvent  estate,  who 
files  his  petition  in  the  probate  court 
for   the   purpose   of   requiring   the   ad- 


ministrator to  give  better  security, 
need  not  allege  that  his  debt  is  un- 
paid. Meyer  v.  Dorrance,  32  Miss. 
263. 

Wife  entitled  to  usufruct  of  the  en- 
tire estate  may,  on  apiilication  of  the 
heirs  or  the  legatees,  be  required  to 
file  a  bond.  Succession  of  Steele,  23 
La.  Ann.  734. 

Motion  by  Forced  Heir.— In  Louisi- 
ana, the  right  to  move  the  court  for 
an  order  requiring  a  bond  from  an  ex- 
ecutor is  limited  to  creditors  or  claim- 
ants of  specific  property  in  the  suc- 
cession and  a  bond  will  not  be  exacted 
on  motion  of  a  forced  heir.  Succes- 
sion of  Kranz,  115  La.  545,  39  So.  594. 

Proceeding  by  Rule.— A  proceeding 
taken  by  an  interested  party,  under  La. 
Eev.  St".  §§10,  3698,  to  require  an  ad- 
ministrator to  show  cause  why  he 
should  not  furnish  additional  bond,  may 
be  by  rule.  Block  r.  Bordelon,  39  La. 
Ann.  872,  2  So.  833. 

46.  Million  v.  Million,  13  Ky.  L. 
Rep.  143;  Ward  v.  Mississippi,  40  Miss. 
108. 

47.  Hunt  f.  Sneed,  64  X.  C.  180. 
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administrator  from  wasting  the  assets  of  the  estate  pending  the 
appeal.*^ 

Order  of  Appellate  Court.  —  The  order  of  an  appellate  court  requiring 
other  security  from  an  executor  or  administrator,  should  be  directory 
only  to  the  court  which  granted  letters,  the  latter  court  alone  having 
authority  to  receive  the  additional  bond  and  security/^ 

No  Funds.  —  In  an  action  brought  against  an  administrator  to  com- 
pel him  to  give  a  new  bond  he  may  plead  that  he  has  no  funds  in  his 
hands  belonging  to  the  estate.^" 

Notice.  —  Before  an  order  requiring  a  new  or  additional  bond  is 
entered,  the  executor  or  administrator  should  be  given  notice  and  an 
opportunity  to  be  heard.^^ 

F.  The  Order  of  Appointment.  —  1.  In  General.  —  An  order  of 
court  is  essential  to  vest  the  appointee  with  authority  to  act  as  the 
legal  representative  of  a  decedent's  estate.^^ 

Liberally  Construed. —  An  order  appointing  a  personal  representative 
is  usually  given  a  liberal  construction  in  favor  of  its  validity  and 
regularity  as  an  unconditional  appointment.^'^ 

The  operative  force  of  the  order  of  appointment  is  limited  solely  to 
the  granting  of  letters,^*  and  no  conditions  should  be  annexed  to  the 


48.  Vreedenburgh  v.  Calf,  9  Paige 
(N.  Y.)   127. 

49.  Atkinson  v.  Christian,  3  Gratt. 
(Va.)   428. 

50.  Hanlon  v.  Wheeler  (Tex.  Civ. 
App.),  45  S.  W.   821. 

51.  Leonard  v.  Clark,  24  E.  I.  470, 
53  Atl.  636. 

52.  Wilson's  Admr.  v.  Dibble,  16 
Fla.  782;  Callaghan  v.  Fluker,  49  La. 
Ann.  237,  21  So.  253;  Succession  of  Gus- 
man,  35  La.  Ann.  404;  Succession  of 
Picard,  33  La.  Ann.   1135. 

Appointment  a  Judicial  Act. — The 
act  appointing  an  administrator  of  an 
estate  by  the  probate  court  is  a  ju- 
dicial act  while  that  of  issuing  let- 
ters of  administration  is  ministerial. 
Glendenning  r.  McNutt,  1  Idaho  592; 
Pickering  v.  Weiting,  47  Iowa  242. 

53.  Tucker  v.  Harris,  13  Ga.  1,  53 
Am.  Dec.  488;  Louisville  &  N.  E.  Co. 
V.  Edmunds'  Admr.,  23  Ky.  L.  Eep. 
1049,   64  S.  W.  727. 

Appointments  Held  Suflflcient.— Use 
of  words  "in  vacation"  at  the  top 
of  the  record  of  appointment  will  not 
invalidate  order.  Brubaker  v.  Jones, 
23  Kan.  411.  When  by  statute  exclu- 
sive jurisdiction  of  the  appointment  of 
executors  and  administrators  is  vested 
in  the  circuit  court  and  the  clerk  is 
authorized  to  appoint  only  in  vacation, 
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the  order  need  not  state  that  it  is 
made  in  vacation  in  order  to  sustain 
an  appointment  made  by  clerk.  Drake 
V.  Sigafoos,  39  Minn.  367,  40  N.  W. 
257.  An  entry  in  the  records  of  the 
County  Court,  "It  is  ordered  that 
S.  G.  be  appointed  administrator  of 
J.  G.  on  his  entering  into  a  bond  in 
the  sum  of  $4000  with  J.  B.  and  W.  S. 
as  sureties,"  is  a  valid  grant  of  ad- 
ministration, although  the  record  does 
not  state  that  the  administrator  gave 
bond  or  properlv  qualified.  Spencer  v. 
Cohoon,  18  N.  C.  27.     • 

Insufficient  Order. — An  order  which 
granted  administration  on  "this  es- 
tate" without  specifying  the  name,  but 
which  was  attached  to  a  list  of  four- 
teen estates,  that  of  decedent  being 
one  of  them,  is  not  a  valid  order  grant- 
ing letters  of  administration.  Har- 
wood  V.  Wylie,  70  Tex.  538,  7  S.  W. 
789. 

Clerk's  Failure  To  Enter  Order. 
Under  Cal.  Civ.  Code,  §1412,  the  ap- 
pointment of  a  special  administrator 
is  complete  when  the  order  is  signed 
by  the  court,  and  the  failure  of  the 
clerk  to  enter  it  upon  the  minutes  is 
a  mere  neglect  of  duty  which  does  not 
invalidate  appointment.  McNeil  V. 
Morgan  (Cal.),  108  Pae.  69. 

54.     In   re   Morris,    91    N.   Y.  Supp. 
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grant  of  administration  except  such  as  are  authorized  by  statute." 
Order  Prematurely  Made.  —  An   order   appointing    an    administrator 

before  the  second  term  of  county  court  after  the  death  of  the  intestate, 

though  erroneous,  will  not  be  held  void  on  collateral  attack.^" 
2.     Appeal  From  Order.  —  a.    Eight  To  Appeal.  —  An  appeal  from 

an  order  granting  or  refusing  letters  of  administration  may  be  taken 

by  a  party  aggrieved.^^ 

b.  Who  May  Appeal.  —  Only  persons  who  have  an  interest  in  the 
settlement  of  a  decedent's  estate  may  appeal  from  an  order  relative 
to  the  appointment  of  an  executor  or  administrator,^^  but  a  creditor 
of  the  estate  has  such  an  interest.^® 

c.  Decree  on  Appeal.  —  Where  the  statute  gives  to  the  probate 
court  discretion  in  the  matter  of  granting  letters,  the  exercise  of  such 
discretion  will  not  be  disturbed  by  the  decree  of  the  appellate  court 
unless  there  is  a  plain  abuse  of  it.^''     The  appellate  court,  upon  the 


706,  holding  that  a  decree  granting  let- 
ters to  one  of  two  contesting  rela- 
tives of  deceased  does  not  determine 
who  is  entitled  to  take  as  distributee. 
See  also,  Bertig  v.  Higgins,  89  Ark. 
70,  115  S.  "W.  935;  Leach  v.  Misters,  13 
Wyo.   239,   79   Pac.   28. 

55.  Improper  Conditions. — The  coun- 
ty court  has  no  authority  to  annex 
as  a  condition  to  the  grant  of  admin- 
istration that  the  administrator  shall 
pay  the  costs  of  a  temporary  appoint- 
ment or  that  he  shall  pay  a  privileged 
claim.     Cain  v.  Haas,   18   Tex.   616. 

56.  Leach  v.  Owensboro  City  R.  Co., 
137   Ky.  292,  125  S.  W.   708. 

57.  Cal.— Estate  of  Damke,  133  Cal. 
433,  65  Pac.  888;  In  re  Woods,  94  Cal. 
566,  29  Pac.  1108.  Ga.— Headman  v. 
Rose,  63  Ga.  458;  Glisson  r.  Carter, 
28  Ga.  516.  la.— Reynolds  v.  Miller, 
6  Iowa  459.  Ky. — Mitchell  v.  Apper- 
son,  4  Ky.  L.  Rep.  368.  La.— Succes- 
sion of  Lamm,  40  La.  Ann.  312,  4  So. 
53;  State  v.  Parish  Judge  of  Plaque- 
mines, 22  La.  Ann.  23.  Me. — /?!  re 
Shaw,  81  Me.  207,  16  Atl.  662.  Neb. 
In  re  Miller,  32  Xeb.  480,  49  X.  W. 
427.  N.  J.— Quidort's  Admr.  v.  Per- 
geaux,  18  X.  J.  Eq.  472.  Tenn.  — 
Wright's  Distributees  v.  Wright,  Mart. 
&  Yerg.  43. 

Mandamus. — The  proper  mode  of  pro- 
ceeding, in  case  the  ordinary  should 
grant  administration  to  one  not  en- 
titled, is  by  appeal  and  mandamus  will 
not  lie.  State  v.  Mitchell,  3  Brev. 
(S.  C.)   520. 

Certiorari. — Since  the  aggrieved  par- 
ty may  appeal  from  the  decree  of  the 


orphans'  court,  certiorari  will  not  lie 
to  a  decree  of  the  orphans'  court,  upon 
the  right  of  administration.  Admrs. 
of  Morris  v.  Morris,  16  X.  J.  L.  526. 

Insufacient  Bill  of  Exceptions. 
When  an  order  refusing  letters  of  ad- 
ministration is  in  general  terms,  it  im- 
plies a  finding  against  the  petitioner 
upon  all  the  material  allegations  of  ttie 
petition,  and  if  there  is  no  specifica- 
tion of  insufliciency  of  the  evidence  to 
justify  the  decision,  the  appellate  court 
will  not  look  into  the  evidence  to  as- 
certain its  sufficiency  to  sustain  the 
order.  In  re  Estate  of  Depeaux,  118 
Cal.  290,  50  Pac.  387. 

58.  Conn. — Richardson  v.  Richard- 
son, 2  Root  219.  Mass. — Stebbins  r. 
Lathrop,  4  Pick.  33.  Miss.-Miller  v. 
Keith,  26  Miss.  166.  Tenn.— Stanley 
V.  McKinzer,  7  Lea  454.  Utah. — .Jones 
V.  Jones,  12  Utah  72,  41  Pac.  563. 

Debtor  to  Estate.— A  debtor  to  the 
estate  of  a  deceased  person  is  not  in- 
terested in  and  cannot  appeal  from  a 
decree  granting  letters  of  administra- 
tion upon  such  estate.  Swan  v.  Pic- 
quet,  3  Pick.  (Mass.)  443;  Estate  of 
Hardy,  35  Minn.  193,  28  X.  W.  219. 

A  mere  garnishee  of  a  debtor  to  the 
estate  has  no  such  interest  in  the  ap- 
pointment of  an  administrator  as  en- 
ables him  to  appeal  from  the  decree 
making  an  appointment.  Veazie  Bank 
f.   Young,   53   Me.   555. 

59.  Mitchell    v.   PjTon,   17   Ga.    416. 

60.  Ark. — Bankhead  t.  Hubbard,  14 
Ark.  298.  Cal.  — Estate  of  Healy,  122 
Cal.  162,  54  Pac.  736.     Ind.— Wallis  v. 
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reversal  of  the  order  below,  should  remit  the  case  to  the  probate  court 
with  directions  relative  to  the  making  of  the  appointment."^ 

An  appeal  from  a  decree  refusing  to  grant  letters  testamentary 
cannot  be  treated  as  an  appeal  from  a  decree  refusing  to  admit  the 
will  to  probate.*^- 

3.  Collateral  Attack.  —  When  the  court  making  the  appointment 
has  jurisdiction  to  grant  letters  of  administration  or  letters  testa- 
mentary, the  appointment  cannot  be  collaterally  attacked  ;''=*  but  if 
want  of  jurisdiction  appears,  the  order  of  appointment  may  be  dis- 
regarded in  any  other  court. ^"'^ 


Cooper,  123  Ind.  40,  23  N.  E.  977. 
Tex.— Hall   r.    Claiborne,    27    Tex.    217. 

Discretionary  When  Appointment 
Temporary.— Under  §2668,  N.  Y.  Code 
Civ.  Proc,  the  appointment  of  a  tem- 
porary administrator  is  confided  to  the 
discretion  of  the  surrogate  and  an  ap- 
pellate court  will  not  interfere  with 
the  exercise  of  that  discretion  when  a 
case  is  made  out  under  the  statute. 
Matter  of  Chase,  32  Hun   (N.  Y.)  318. 

Failure  To  Exercise  Discretion. 
When  the  court  is  vested  with  discre- 
tionary powers  in  making  an  appoint- 
ment and  appoints  one  whom  he  erro- 
neously supposes  he  is  bound  by  law 
to  appoint,  an  appeal  will  lie  and  his 
decision  may  be  reversed  and  the  cause 
remanded  so  that  he  may  proceed  to 
exercise  a  sound  discretion  in  making 
the  appointment.  Stephenson  v.  Ste- 
phenson, 49  N.  C.  472. 

61.  Dexter  v.  Brown,  3  Mass.  32; 
Wallis  V.  Wallis,  60  N.  C.  78. 

62.  In  re  Gurdy,  101  Me.  73,  63 
Atl.  322. 

63.  U.  S. — Cornell  Steamboat  Co.  v. 
Fallon,  179  Fed.  293,  102  C.  C.  A.  345; 
Seefeld  v.  Duffer,  179  Fed.  214,  103 
C.  C.  A.  32.  Ala.— Louisville  &  N.  E. 
Co.  V.  Perkins,  152  Ala.  133,  44  So. 
602.  Ark.— Jacobs  v.  Bentley,  86  Ark. 
186,  110  S.  W.  594,  126  Am.  St.  Eep. 
1086;  'Lambert  v.  Tucker,  83  Ark.  416, 
104  S.  W.  131.  Cal.— Abrook  v.  Ellis, 
6  Cal.  App.  451,  92  Pac.  396.  HI. 
Balsewicz  v.  Chicago,  B.  &  Q.  E.  Co., 
240  111.  238,  88  N.  E.  734.  Kan.— Par- 
nell  r.  Thompson,  81  Kan.  119,  105 
Pac.  502.  Ky. — Cunningham  v.  Clay's 
Admr.,  112  S.  W.  852.  Mass.— Con- 
nors V.  Cunard  Steamship  Co.,  204  Mass. 
310,  90  N.  E.  601.  Mich.— Ackerman 
V.  Pfent,  145  Mich.  710,  108  N.  W. 
1084.  Mo.— Connor  v.  Paul,  138  Mo. 
App.    13,    119    S.   W.    1006;    Griesel   vA 
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.Tones,  123  Mo.  App.  4.5,  99  S.  W.  769. 
N.  J. — Quidort's  Admr.  v.  Pergeaux, 
18  X.  J.  Eq.  472.  N.  Y.— Steele  V. 
Leopold,  120  N.  Y.  Supp.  569.  Pa. 
Zeigler  r.  Storey,  220  Pa.  471,  69  Atl. 
894.  Wash.— Meikle  r.  Cloquet,  44 
Wash.  513,  87  Pac.  841.  W.  Va.— Cicer- 
ello  V.  Chesapeake,  etc.  R.  Co.,  65  W. 
Va.  439,  64  S.  E.  621. 

What  Is  Not  Collateral  Attack. — A 
suit  by  the  heirs  of  tlie  dct-edent 
against  an  administrator  for  judgment 
decreeing  plaintiffs  to  be  the  owners 
of  the  property  which  the  administra- 
tor seeks  to  sell,  on  the  ground  that 
the  succession  of  the  decedent  has 
been  closed  and  the  heirs  put  in  pos- 
session, is  not  a  collateral  attack  on 
the  appointment  of  the  administrator. 
Thibodeaux  v.  Thibodeaux,  126  La.  578, 
52   So.   773. 

64.  U.  S.— Coe  Brass  Mfg.  Co.  v. 
Savlik,  93  Fed.  519,  35  C.  C.  A.  390. 
Ala.— Miller  v.  .Tones,  26  Ala.  247.  Ga. 
Lessee  of  Griffith  v.  Wright,  18  Ga. 
173.  la. — In  re  Estate  of  King,  105 
Iowa  320,  75  N.  W.  187.  Mass.— Wales 
r.  Willard,  2  Mass.  120.  Mich.— Gil- 
lett  v.  Needham,  37  Mich.  143.  Ohio. 
Union  Sav.  Bank  &  Trust  Co.  v.  West. 
Union  Tel.  Go.,  79  Ohio  St.  89,  86  N.  E. 
478. 

Injunction  Against  Exercise  of  Au- 
thority.—  "A  judge  of  probate  who  is 
appointed  by  a  testator  executor  of 
a  will  is  not  qualified  or  authorized, 
even  before  the  probate  of  such  will, 
to  appoint  a  special  administrator  on 
another  estate  to  which  the  estate  rep- 
resented by  him  as  executor  is  largely 
indebted;  and  such  appointment  of  a 
special  administrator  is  void,  and  the 
person  assuming  to  act  thereunder  may 
be  enjoined  from  so  doing  by  this 
court  sitting  as  the  court  of  equity." 
Hussey  v.  Southard,  90  Me.  296,  38 
Atl.  221. 
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Presumption  of  Jurisdiction.  —  In  the  absence  of  evidence  to  the  con- 
trary, it  will  be  presumed  in  a  collateral  proceeding  that  the  court 
making  the  appointment  acted  on  proof  of  facts  essential  to  its 
jurisdiction.®^ 

G.  Letters  Testamentary.  —  1.  Persons  Entitled.  —  L'nder  the 
modern  view,  an  executor  derives  his  authority  to  represent  tlie  estate 
by  virtue  of  his  appointment  by  the  court  rather  than  because  he  is 
named  in  the  will,*"®  but  it  is  the  duty  of  the  court  to  issue  letters 
testamentary  to  the  person  named  in  the  will,  if  he  is  legally  competent 
and  accepts  the  trust  and,  if  required,  gives  bond  to  discharge  his 
duties  properly.'"' 


65.  Ga.— Jones  r.  Smith,  120  Ga.  642, 
48  S.  E.  134.  Ind.— Peterson  v.  Er- 
win,  28  Ind.  App.  330,  62  X.  E.  719; 
Jenkins  v.  Peckinpaugh,  40  Ind.  133. 
Mass.— McCooev  v.  New  York,  X.  H. 
&  n.  R.  Co.,  1S2  Mass.  205,  65  X.  E. 
62.  N.  Y.— Hoes  v.  Xew  York,  X.  H. 
&  H.  E.  Co.,  73  App.  Div.  363,  77  X.  Y. 
Supp.  117.  S.  C. — Hendrix  r.  Holden, 
58  S.  C.  495,  36  S.  E.  1010.  S.  D. 
Blackman  v.  Mulhall,  19  S.  D.  534,  104 
N.  W.  250.  Tenn. — Ferrell  r.  Grigsby, 
51  S.  W.  114.  Tex.— State  f.  Heirs  of 
Zanco,  18  Tex.  Civ.  App.  127,  44  S.  W. 
527.  Wyo.  — Lethbridge  v.  Lauder,  13 
Wyo.  9,  76  Pac.  682. 

66.  la.  — Jn  re  Van  Yleck's  Estate, 
123  Iowa  89,  98  X.  W.  557.  Mo.— Lamb 
r.  Helm,  56  Mo.  420;  Stagg  v.  Green, 
47    Mo.    500.      N.   H.— Tappan  v.   Tap- 

■  pan,  30  X.  H.  50. 

Qualification  Necessary.— Under  X.  C. 
R<?v.,  §28,  declaring  that  "no  foreign 
executor  has  any  authority  to  inter- 
meddle with  the  estate  until  he 
shall  have  entered  into  a  bond," 
deeds  made  by  foreign  executors  to 
lands  in  Xorth  Carolina,  under  a  pow- 
er in  the  will  to  sell,  convey  no  title 
until  the  statutory  requirements  have 
been  complied  with.  Glascock  v.  Grav, 
148   X.    C.   346,   62    S.   E.   433. 

Control  of  Probate  Court. — ^Because 
the  executor  is  authorized  by  the  will 
of  his  testator  to  sell  certain  real  es- 
tate, it  cannot  therefore  be  said  that 
as  such  executor  he  is  authorized  to 
administer  the  estate  independently  of 
the  probate  court.  Allen  r.  Eeilly 
(Tex.   Civ.  App.),  131  S.  W.  1152. 

67.  Ala.— Kidd  v.  Bates,  120  Ala. 
79,  23  So.  735.  HI. — Clark  r.  Patter- 
son, 114  111.  App.  312.  Md.— Garitee 
r.  Bond,  102  Md.  379,  62  Atl.  631. 
Mass.— McGuinness     v.     Hughes,     188 


Mass.  201,  74  X.  E.  317.  N.  Y.—In  re 
Raynor,  48  Misc.  325,  96  X.  Y.  Supp. 
895.  Wis.— Saxe  f.  Saxe,  119  "Wis.  557, 
97  X.  W.  187. 

Effect  of  Improper  Appointment. 
In  South  Carolina,  the  grant  of  letters 
testamentary  to  one  not  nominated  in 
the  will  is  a  nullity  and  will  be  dis- 
regarded bv  the  courts.  Blakely  v. 
Frazier,   20  "S.   C.   144. 

Possibility  of  Eemoval  No  Disquali- 
fication.— Letters  testamentary  to  the 
executrix  named  in  the  will  cannot  be 
refused  upon  the  ground  that  objec- 
tions are  filed  by  the  heirs  alleging 
there  are  reasons  warranting  the  be- 
lief that  the  executrix  will  so  conduct 
herself  that  grounds  for  the  revoca- 
tion of  the  letters  will  arise  in  the 
future,  since  section  1  of  the  admin- 
istration act  providing  that  the  court 
"shall  issue  letters  testamentary  there- 
on to  the  executor  named  in  the  will, 
if  he  is  legally  competent  and  accepts 
the  trust  and  gives  bonds  to  discharge 
the  same"  is  mardatorv.  Clark  v.  Pat- 
terson, 214  111.  53.3,  73 'X.  E.  806. 

Non  Residence  As  a  Disqualification. 
In  the  absence  of  a  statutory  pro- 
vision, a  non  resident  who  has  been 
nominated  as  executor  is  not  disqual- 
ified and  letters  testamentary  may  be 
issued  to  him,  although  non  residence 
is  sometimes  treated  as  ground  for  the 
exercise  of  the  court's  discretion  in 
making  the  appointment.  Cal. — In  re 
Brown's  Estate,  80  Cal.  381,  22  Pac. 
233.  Mich.— Breen  v.  Kehoe,  142  Mich. 
58,  105  X.  W.  28.  N.  J.— Acker's 
Case,  70  X.  J.  Eq.  669,  62  Atl.  556. 
E.  I.— Hammond  r.  Wood,  15  E.  I.  566, 
10  Atl.  623.  Wis.— Cutler  v.  Howard, 
9  Wis.  309.  Wyo.— Rice  r.  Tilton,  13 
Wvo.  420,  80  Pac.  828;  Hecht  f.  Carey, 
13  Wyo.  154,  78  Pac.  705. 
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2.  Delegation  of  Power  To  Choose.  —  A  testator  may  delegate  to  a 
person  designated  in  his  will,  the  power  to  name  an  execntor."** 

3.  Renunciation.  —  One  named  as  executor  in  a  will  may  make  a 
renunciation  of  the  trust  before  he  has  performed  any  act  which  in- 
dicates an  intention  to  accept ;°"  and  he  may  lose  his  right  to  have 
letters  testamentary  issued  to  him  by  his  failure  to  make  application 
and  qualify .■^'^ 

An  express  declaration  is  not  necessary  to  constitute  a  renunciation 
of  the  trust  by  one  named  as  executor.^  ^ 

Retraction.  —  A  renunciation  once  made  cannot  be  retracted  after 
the  appointment  of  another  has  been  made  by  the  court.^^ 

H.  Issuance  of  Letters.  —  Although  it  is  the  universal  practice 
to  issue  formal  letters  of  administration  or  letters  testamentary  in  pur- 
suance of  the  order  of  the  appointing  court,  the  failure  to  issue  letters 
does  not  affect  the  validity  of  the  appointment,  since  they  are  only 
evidential/^ 


68.  Brown  i:  Just,  118  Mich,  678, 
77  N.  W.  263;  Hartnett  v.  Waudell,  60 
N.  Y.  346,  reversing  5  Thomp.  &  C. 
(N.  Y.)   98. 

Rule  Unchanged  by  Statute.— The 
provisions  of  2  Eev.  St.  69,  §1,  to  the 
effect  that  the  surrogate  shall  issue 
letters  testamentary  to  the  persons 
"named"  in  the  will  as  executors  — 
does  not  preclude  him  from  issuing  let- 
ters to  one  not  expressly  named  in  the 
will  but  duly  designated  by  virtue  of 
a  power  to  name  given  in  will.  Mat- 
ter of  Alexander's  Will,  16  Abb.  Prae. 
(N.  Y.)   9. 

69.  In  re  Baldwin's  Estate,  50  N.  Y. 
Supp.  872;  Finch  v.  Houghton,  19  Wis. 
149. 

70.  Pruett  v.  Pruett,  131  Ala.  578, 
32  So.  638;  Eice  v.  Tilton,  13  Wyo. 
420,  80  Pac.  828. 

71.  Conn. — Solomon  v.  Wixon,  27 
Conn.  520;  Avres  v.  Weed,  16  Conn. 
290.  N.  C— Wood  V.  Sparks,  18  N.  C. 
389.  R.  I. — Briggs  v.  Probate  Court  of 
Westerly,  23   E.  I.  125,  50  Atl.  335. 

Objection  to  Will  No  Renunciation. 
A  motion  to  set  aside  the  probate  of 
a  will  by  one  named  as  executrix 
therein  is  not  equivalent  to  an  applica- 
tion for  leave  to  renounce  the  executor- 
ship of  the  will.  Gaither  v.  Gaither, 
23  Ga.  521.  Filing  of  a  caveat  against 
the  probate  of  the  will  by  one  of  the 
executors  is  not  an  implied  renuncia- 
tion of  the  executorship.  In  re  Ap- 
plication of  Maxwell,  3  N.  J.  Eq.   611. 

Executor's  Renunciation  as  Trustee. 
One  appointed  both  executor  and  trus- 
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tee  by  the  same  will  may  qualify  as 
executor  and  refuse  to  qualify  as  trus- 
tee. Devisees  of  Ashe  v.  Ashe's  Exrs., 
1  Rich.  Eq.  (S.  C.)   380. 

72.  Jewett  v.  Turner,  172  Mass.  496, 
52  N.  E.  1082;  In  re  Baldwin's  Es- 
tate, 50  N.  Y.  Supp.  872. 

Renunciation  Withdrawn  Before  Ap- 
pointment Made.  — One  nominated  as 
co-executor  in  a  will,  who  renounces 
his  right  as  such,  may  retract  his  re- 
nunciation at  any  time  prior  to  the 
grant  of  letters  to  another,  since  the 
fact  of  such  renunciation,  even  if  done 
in  pursuance  of  an  agreement  with 
the  other  executor,  cannot  operate  to 
estop  him  from  withdrawing  it.  Estate 
of  True,  120  Cal.  352,  52  Pac.  815; 
Taylor  v.  Tibbatts,  13  B.  Mon.  (Ky.) 
177. 

73.  Ala. — ^Ilosey  t".  Brashear,  8  Port. 
559,  33  Am.  Dec.  299.  Cal.— Abel  v. 
Love,  17  Cal.  234;  Beckett  v.  Selover, 
7  Cal.  215,  68  Am.  Dec.  237.  Miss. 
Weir  V.  Monahan,  67  Miss.  434,  7  So. 
291.  Mo.— State,  to  use  of  Moore  v. 
Price,  21  Mo.  434.  Ohio.— Tidd  v. 
Bloch,  26  Ohio  C.  C.  113. 

Premature  Issue.— That  letters  bear 
date  earlier  than  the  filing  of  the  bond, 
as  ordered,  does  not  render  the  ap- 
pointment void,  since  this  is  a  mere 
irregularity  and  is  cured  by  the  subse- 
quent filing  of  the  bond,  providing  the 
order  of  appointment  has  not  been  va- 
cated. Brown  v.  Hannah,  152  Mich. 
33,  115  N.  W.  980. 

Where  administration  has  been 
granted  to  more  than  one,  letters  may 
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II,  TERMINATION  OF  AUTHORITY.  —  A.  Resignation.  —  !. 
Right  of  Executor  or  Administrator.  —  At  common  law  an  executor 
or  administrator  %y1io  had  duly  qualified  and  entered  upon  the  dis- 
charge of  his  duties  could  not  resign  his  office,'*  but  in  many  jurisdic- 
tions" the  statutes  permit  either  executors  or  administrators  to  resign." 

2.  Proceedings  Necessary.  —  The  right  to  resign  being  dependent 
upon  the  statute,  a  resignation  can  be  made  only  after  a  compliance 
with  the  statutory  conditions/^ 

A  resignation  may  be  in  a  written  instrument  containing  an  ex- 
press resignation  of  the  trust,"  or  the  acts  of  the  personal  represen- 
tative may  amount  to  a  resignation.^* 

Retraction  of  Resignation.  —  An  executor  or  administrator  cannot 
withdraw  his  resignation  after  action  has  been  taken  upon  it.'^^ 


be  issued  to  those  vrho  qualify  and  a 
joint  administration  is  not  necessary. 
In  re  Ireland's  Estate,  47  Misc.  545, 
95  N.  Y.  Supp.  1079. 

74.  Mass. — .Sears  r.  Dillingliam,  12 
Mass.  35S.  N.  C— Mclntvre  v.  Proc- 
tor, 145  X.  C.  288,  59  S.  E.  39;  Wash- 
ington's Exr.  V.  Blunt,  43  N.  C.  253. 
Wis. — Sitzman  v.  Pacquette,  13  Wis. 
291. 

75.  Ala. — Lunsford  v.  Lunsford,  122 
Ala.  242,  25  So.  171;  Rambo  r.  Wy- 
att's  Admr.,  32  Ala.  363.  Ky.— War- 
field  V.  Brand's  Admr.,  13  Bush  77. 
Neb.— Hazlett  v.  Blakely's  Estate,  70 
Neb.  613,  97  X.  W.  808.  Tex.— Roy 
f.  Whitaker,  92  Tex.  346,  48  S.  W.  892, 
49  S.  W.  367. 

Where  there  is  good  and  sufficient 
cause  to  remove  an  administrator,  the 
court  mav  permit  him  to  resign.  Tul- 
burt  V.  Hollar,  102  X.  C.  406,  9  S.  E. 
430. 

76.  In  California,  an  administrator 
may  resign  "provided  he  shall  first 
settle  his  accounts  and  deliver  up  all 
the  estate  to  such  person  as  may  be 
appointed  by  the  court."  Haynes  v. 
Meeks,  20  Cal.  288.  But  one  who  has 
himself  invoked  an  order  accepting 
his  resignation  and  appointing  his  suc- 
cessor will  not  be  heard  to  complain 
that  the  order  was  made  before  he  set- 
tled his  accounts  as  directed  by  stat- 
ute. In  re  Estate  of  McDermott,  127 
Cal.  450,  59  Pac.   7^3. 

Court  Authorized  To  Accept. — ^Under 
Tex.  Rev.  St.  1895,  Art.  2030,  fequir- 
ing  that  the  resignation  be  presented 
to  the  county  court  in  which  admin- 
istration is  pending,  no  other  court 
can  act  upon  and  accept  the  resigna- 
tion  of   an    executor   or   administrator. 


Wells  f.   Houston,   23   Tex.   Civ.   App. 
629,  56  S.  W.  233. 

Presumption  of  Compliance  With 
Statute.  — Although  the  records  do  not 
show  that  an  administrator  gave  the 
eight  weeks  notice  of  his  intention  to 
apply  for  leave  to  resign,  as  required 
by  statute,  or  that  any  express  order 
was  made  permitting  him  to  resign,  but 
do  show  a  full  settlement  of  the  estate 
"upon  his  resignation,"  it  will  be 
presumed  that  he  gave  the  statutory 
notice.  Macev  v.  Stark,  116  Mo.  481, 
21  S.  W.   1088. 

77.  In  re  Allen's  Estate,  78  Cal. 
581,  21  Pac.  426. 

78.  Emmons  v.  Gordon  (Mo.),  24 
S.  W.  146. 

Acts  Constituting  Resignation.— An 
incumbent  administrator  who  accepts 
a  grant  of  administration  de  bonis  non 
jointly  with  another  person  will  be 
treated  as  having  resigned  his  former 
office,  although  he  presented  no  formal 
resignation.  Turner's  Exrs.  v.  Wilkins, 
56  Ala.  173. 

79.  An  executor,  who  on  his  applica- 
tion to  the  supreme  court  has  been 
permitted  to  resign  and  has  been  dis- 
charged by  the  court,  cannot,  under 
§2639,  Code  Civ.  Proc,  retract  that 
resignation.  Matter  of  Beakes,  5  Dem. 
Sur.  (X.  Y.)  128.  Where  an  admin- 
istrator tendered  his  resignation  with 
his  final  account  and  the  heirs  joined 
issue  thereon,  asking  revocation  of  his 
letters  for  neglect  of  duty,  he  cannot 
evade  the  issue  by  withdrawing  his 
resignation,  and  no  further  notice  or 
citation  to  him  is  required  upon  fixing 
a  dav  for  hearing.  In  re  Dietrich's 
Estate,  39  Wash.  520,  '81  Pac.  1061. 
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B.  Revocation  of  Letters  and  Removal.  —  1.  Jurisdiction. 
The' court  which  appoints  a  personal  representative  acquires  jurisdic- 
tion to  control  the  administration  of  the  estate  to  its  close  continuously 
as  one  proceeding  and  therefore  has  power  to  remove  an  executor  or 
administrator  upon  sufficient  grounds.^"  Complete  jurisdiction  being 
vested  in  the  appointing  court,  a  court  of  equity  will  not  remove  an 
executor  or  administrator  for  an  abuse  of  his  trust.^^  The  power  of 
revocation  vested  in  the  appointing  court  is  not  an  arbitrary  power 
and  can  only  be  exercised  when  the  facts  show  just  cause  for  removal." 


80.  Ala.— Watson  v.  Glover,  77  Ala. 
323.  Cal.— Kaine  v.  Lawlor,  1  Cal. 
App.  483,  82  Pac.  688.  Ga.— Thomas 
V.  Hardwick,  1  Ga.  78.  111.— Wernse 
V.  Hall,  101  111.  423.  La.— Sheppard 
V.  Barron,  28  La.  Ann.  799.  Minn. 
Culver  V.  Hardenbergh,  37  Minn.  225, 
33  N.  W.  792.  N.  H.— Morgan  i:  Dodge, 
44  N.  H.  255,  82  Am.  Dec.  213.  N.  Y. 
Kerr  v.  Kerr,  41  N.  Y.  272.  N.  C. 
Edwards  v.  Cobb,  95  N.  C.  4;  7)i  re 
Brinson,  73  N.  C.  278;  Taylor  v.  Biddle, 
71  N.  C.  1.  Pa.— In  re  Perrett's  Estate, 
14  Pa.  Super.  611.  Tenn.  — McGowan 
V.  Wade,  3  Yerg.  375.  Vt.— Holmes  v. 
Estate  of  Holmes,  26  Vt.  536. 

Change  of  Venue  Not  Allowed. 
"The  appointment  and  removal  of  an 
administrator,  and  the  dealings  which 
he  has  with  his  trust,  are  so  exclusively 
under  the  supervision  of  the  judge  of 
the  court  wherein  the  estate  is  pend- 
ing for  settlement  that  it  is  evident 
it  was  never  the  legislative  intention 
that  this  supervising  might  be  de- 
stroyed by  the  filing  of  an  affidavit 
for  a  change  of  venue,  or  for  a  change 
of  iudge."  Bowen  v.  Stewart,  Admr., 
128  Ind.  507,  26  N.  E.  168,  28  N.  E. 
73. 

81.  111.— Mannhardt  i'.  Illinois  Staats 
Zeitung  Co.,  90  111.  App.  315.  Mich. 
Holbrook  v.  Campeau,  22  Mich.  288. 
N.  J.— .Bolles  r.  Bolles,  44  N.  J.  Eq. 
385,  14  Atl.  953;  (Leddel's  Exr.  v.  Starr, 
19  N.  J.  Eq.  159.  N.  Y.— Hosack  i". 
Rogers,  11  Paige  603.  Compare,  Neal 
V.  Boykin,    129  Ga.   676,  59  S.   E.  912. 

Jurisdiction  of  Equity  When  Execu- 
tor Also  Trustee.  — Although  the  court 
of  chancery  does  not  possess  power  to 
remove  an  executor,  yet  when  his  du- 
ties as  executor  are  intermingled  with 
and  in  separable  from  his  duties  as 
trustee,  the  jurisdiction  of  a  court  of 
equity  over  trustees  will  extend,  in 
a  proper  case,  to  restraining  the  person 
who  is  trustee  from  acting  as  trustee, 
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notwithstanding  the  fact  that  such  re- 
strain will  incidentally  prevent  his 
performance  of  his  functions  as  execu- 
tor. Bentley  v.  Dixon,  60  N.  J,  Eq. 
353,    46    Atl.    689. 

82.  Ky.  —  Dunlaps  v.  Kennedy,  10 
Bush  539.  Md. — Jones  v.  Harbaugh, 
93  Md.  269,  48  Atl.  827;  Dairy mple 
V.  Gamble,  66  Md.  298,  7  Atl.  683,  8 
Atl.  468.  Pa.— Brubaker's  Appeal,  98 
Pa.  21. 

Premature  Appointment. — When  ap- 
pointment of  friend  and  relative  was 
made  within  forty  days  but  father  sur- 
vived, it  was  duty  of  court  to  revoke 
letters  on  timely  application  of  the  one 
having  prior  right  to  appointment, 
Carpigiani  r.  Hall  (Ala.),  55  So.  248. 
See  also,  Williams  v.  Neville,  108  N.  C. 
559,  13  S.  E.  240;  In  re  O'Hare,  60 
Misc.  269,  113  N.  Y.  Supp.  281. 

Grounds  Held  Sufficient  To  Warrant 
Removal.- Failure  to  give  additional 
bond  as  ordered  (Betts  v.  Cobb,  121 
Ala.  154,  25  So.  692);  refusal  to  take 
steps  to  recover  property  of  testator 
which  had  been  converted  (Haynes  v. 
Carpenter,  86  Mo.  App.  30);  adverse 
interest  of  executor  who  makes  claim 
to  practically  entire  estate  (In  re  Wal- 
lace, 74  N.  Y.  Supp.  33);  failure  to 
account  (Armstrong  v.  Stowe,  77  N.  C. 
360);  error  in  making  appointment,  al- 
though statute  specifies  certain  grounds 
and  does  not  mention  this  one  (Heim- 
berger  v.  Chamberlin,  135  111.  App. 
615). 

Insufficient  Ground  for  Revocation. 
When  a  will  has  been  probated  and 
an  executor  appointed,  the  mere  fact 
that  a  caveat  is  afterward  filed  to  the 
will  does  not  authorize  the  orphans' 
court  to  revoke  the  letters  and  grant 
administration  pendeite  lite.  Grill  V. 
O'Dell,  111  Md.  64,  73  Atl.  876. 

Order  Depending  Upon  Litigated 
Question.— On  an  application  to  re- 
voke letters  of  administration  with  the 
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2.  Application  for  Removal.  —  a.  Who  May  Make.  —  Any  person 
interested  in  the  settlement  of  a  decedent's  estate  may  make  applica- 
tion for  the  removal  of  an  administrator  or  executor.^^  In  some  juris- 
dictions the  court  may  act  upon  its  own  motion  and  remove  a  personal 
representative  without  the  filing  of  any  application.^* 

b.  Notice.  —  An  executor  or  administrator  is  entitled  to  notice  of 
the  institution  of  proceedings  to  secure  his  removal,  and  to  an  oppor- 
tunity to  be  heard.^^ 


will  annexed,  the  surrogate  will  not 
make  an  order  of  removal,  if  to  do 
so  he  must  pass  upon  a  doubtful  ques- 
tion as  to  the  construction  of  the  will 
when  the  question  is  pending  in  the 
supreme  court,  but  will  dismiss  the  ap- 
plication without  prejudice.  In  re 
Dunn's  Estate,  63  Misc.  180,  118  N.  Y. 
Supp.   561. 

83.  Persons  Held  To  Have  Sufficient 
Interest. — Widow  of  decedent  (Pace  v. 
Oppenheim,  12  Ind.  533);  any  creditor 
injured  by  mis-appropriation  or  mal- 
administration (Succession  of  Decuir, 
23  La.  Ann.  167);  portion  of  the  heirs 
named  in  will  (Reed  r.  Crocker,  12  La. 
Ann.  445);  co-executor  when  one  of 
two  executors  fails  to  discharge  his 
duties  (Hesson  v.  Hesson,  14  Md.  8); 
creditor  of  insolvent  estate  who  has 
never  proved  his  debt  (Braekett  v.  Wil- 
liams, 110  Mass.  549);  a  legatee  named 
executor  in  a  will  which  has  been  de- 
clared null  and  void  by  the  surrogate 
but  who  has  appealed  from  such  decree 
(Xewhouse  v.  Gale,  1  Redf.  Sur.  (N.  Y.) 
217);  any  person  who  has  performed 
services  for  an  estate,  a  claim  for  which 
has  been  allowed  by  the  court,  even 
though  in  a  strict  sense  he  is  not  a  cred- 
itor of  the  estate  but  is  a  creditor  of 
the  administrator  (Mills'  Estate,  40 
Ore.  424,  67  Pac.  107);  the  assignee  of 
the  interest  of  a  residuary  devisee 
(Yeaw  V.  Searle,  2  R.  I.  164).  See,  also 
In  re  Perrett's  Estate,  14  Pa.  Super. 
611;  Williams  v.  Dougherty,  39  Ind. 
App.  9,  78  N.  E.  1067.  and  "^7)1  re  Ster- 
ling,  68  Misc.   3,  124  N.   Y.   Supp.   894. 

Persons  Held  Not  To  Have  Sufficient 
Interest. — Judgment  creditors  of  the 
executrix,  widow,  heirs,  or  those  en- 
titled to  residuary  estate,  since  they 
are  not  creditors  of  estate  (Carroll, 
Hoy  &  Co.  r.  Huie,  21  La.  Ann.  561); 
public  administrator  where  the  succes- 
sion is  not  vacant  (Hawley  v.  Rich- 
ards, 26  La.  Ann.  162);  one  against 
whom   an   administrator  has  begun   an 


action  for  the  recovery  of  money  and 
who  claims  he  would  not  be  safe  in 
paying  to  the  de  facto  administrator 
(Chicago,  B.  &  Q.  R.  Co.  v.  Gould,  64 
Iowa  343,  20  N.  W.  464;  Missouri  Pac. 
R.  Co.  r.  Estate  of  Jay,  53  Neb.  747, 
74  N.  W.  259). 

Infant  a  Joint  Petitioner. — Where 
one  of  the  signers  of  a  joint  petition 
for  the  revocation  of  letters  testa- 
mentary is  an  infant  legatee,  the  pe- 
tition will  not  be  dismissed,  if  the 
other  petitioner  is  a  competent  party 
to  maintain  the  proceedings.  In  re 
Denyse,  62  Misc.  595,  116  N.  Y.  Supp. 
1127. 

84.  Ala.— Crawford  v.  Tyson,  46  Ala. 
299.  Cal.— Estate  of  Kelley,  122  Cal. 
379,  55  Pac.  136.  Tex.— Kuck  v.  Dixon 
(Tex.  Civ.  App.),  127  S.  W.  910. 

85.  D.  C. — In  re  Estate  of  Patten, 
7  Mackev  392.  111.  — Munroe  v.  The 
People,  102  111.  406;  Horn  v.  White, 
127  111.  App.  222.  Ky.— Murray  t. 
Oliver,  3  B.  Mon.  1.  La. — Succession 
of  White  r.  Beattie,  9  Rob.  353.  N.  C. 
Trotter  v.  Mitchell,  115  N.  C,  190,  20 
S.  E.  386. 

Citation  To  File  Account  Insufficient. 
Under  §30,  ch.  3  111.  Rev.  St.,  the 
county  court  has  no  jurisdiction  to 
revoke  the  letters  of  an  executor  or 
administrator  until  he  is  first  cited  to 
appear  and  show  cause  why  they  should 
not  be  revoked  and  the  court  has  no 
power  in  any  case  to  remove  an  execu- 
tor or  administrator  or  upon  a  mere 
citation  to  appear  and  settle  his  ac- 
counts. Hanifan  v.  Needles,  108  111. 
403. 

In  California,  under  §§1436  to  1440 
inclusive,  Code  Civ.  Proc,  providing 
that  the  judge  may  suspend  the  pow- 
ers of  an  executor  when  he  has  per- 
manently removed  from  the  state  and 
then  making  it  the  duty  of  the  judge 
to  cite  the  executor  "to  appear  and 
show  cause  why  his  letters  should  not 
be  revoked,"  the   court  need  not   sus- 
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c.  Contents  and  Suficicncy.  —  The  petition  for  removal  of  an  ex- 
ecutor  or  administrator  should  show  the  nature  of  the  interest  claimed 
by  the  petitioner  by  alleging  the  facts  constituting  it/**  and  should 
allege  a  sufficient  cause  for  the  removal  of  the  person  against  whom 
complaint  is  made.*^ 


pend  before  citinij  executor  to  appear. 
In  re  Estate  of  Kelley,  122  Cal.  379, 
55  Pac.  136;  Estate  of  Healy,  137  Cal. 
474,  70  Pac.  455. 

In  New  York,  under  Code  Civ.  Proc, 
§§2G85,  2G87,  before  the  surrogate  can 
remove  application  by  petition  must 
be  made,  a  citation  must  issue  and 
opportunity  for  a  hearing  must  be  giv- 
en the  offending  party.  A  decree  for 
removal  upon  an  ex  parte  application 
is  void.  7/1  re  Engelbrecht,  15  App. 
Div.  541,  44  N.  Y.  Supp.  551. 

Notice  by  Publication.— Under  §2022, 
Ala.  Rev.  Code,  a  non-resident  admin- 
istrator or  executor  may  be  notified 
by  publication,  of  the  proceedings 
against  him,  and  an  order  of  removal 
upon  such  notice  is  not  void.  Craw- 
ford V.   Tyson,  46  Ala.   299. 

Actual  Appearance  a  Waiver.— An 
executor  who  appears  by  his  attorney 
and  opposes  a  petition  for  his  removal 
cannot  later  make  the  claim  that  he 
was  not  a  party  to  the  proceedings 
because  not  given  proper  notice.  Boyd 
V.  Wyly,  124  U.  S.  98,  8  Sup.  Ct.  364, 
31  L.  ed.  369. 

86.  Vail  V.  Givan,  55  Ind.  59;  Cu- 
sick  V.  Hammer,  25  Ore.  472,  36  Pac. 
525. 

Signature  on  Behalf  of  Interested 
Party. — Since  petition  must  purport  to 
have  been  made  by  a  person  interested, 
one  who  signs  the  name  of  another 
to  the  petition  must  s.how  his  authority 
for  so  doing.  White  i\  Spaulding,  50 
Mich.  22,  14  N.  W.  684. 

87.  Ala. — 'Hubbard  f.  Smith,  45  Ala. 
516.  Colo. — Miller  r.  Hider,  9  Colo. 
App.  50,  47  Pac.  406.  Ga.— Gould  r. 
Glass,  120  Ga.  50,  47  S.  E.  505;  Gib- 
son v.  Maxwell,  85  Ga.  235,  11  S.  E. 
615.  Mich.— White  v.  Spaulding,  50 
Mich.   22,   14  N.   W.   684. 

Allegations  Liberally  Construed. — In 
Treat's  Appeal  from  Probate,  40  Conn. 
288,  upon  proceedings  to  remove  ad- 
ministrator, the  court  said:  "In  pro- 
bate forms  of  this  description  the  ut- 
most strictness  in  declaring  is  not 
usually  considered  so  essential,  and 
when   by   fair    and    reasonable    intend- 
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ment  the  necessary  averment  can  be 
substantially  found,  the  complaint  will 
be  held  sufficient."  See  also  In  re 
Griffith,  84  Cal.  107,  23  Pac.  528,  24 
Pac.    381. 

Allegations  Sufficient  After  Verdict. 
A  complaint  alleging  that  the  admin- 
istrator failed  to  administer  the  estate 
according  to  law  and  to  inventory  per- 
sonal property  of  the  estate,  and  failed 
to  wind  up  the  estate  within  the  time 
prescribed  by  statute,  while  subject  to 
demurrer  or  to  a  motion  to  make  more 
definite  and  certain,  is  sufficient,  after 
verdict,  to  support  a  judgment.  Lewel- 
Ivn  V.  Lewellyn,  87  Mo.  App.  9.  See 
also  Miller's  Estate,  174  Pa.  362,  34 
Atl.   619. 

Allegations  on  Information  and  Be- 
lief.— Allegations,  in  a  petition  for  the 
removal  of  an  executor  or  administra- 
tor, of  facts  enumerated  in  Code  Civ. 
Proc,  §2685,  if  made  upon  information 
and  belief,  must  disclose  the  sources 
of  information  and  the  grounds  of  the 
belief.  Atkinson  v.  Striker,  2  Dem. 
Sur.    (N.    Y.)    261. 

Denial  on  information  and  belief  is 
not  sufficient  if  the  matters  denied 
must  have  been  within  the  knowledge 
of  the  defendant.  Mills'  Estate,  40 
Ore.  424,  67  Pac.   107. 

Verification. — The  petition  for  the 
removal  of  an  administrator  or  execu- 
tor should  be  verified  (Vail  v.  Givan, 
55  Ind.  59) ;  but  by  the  practice  in 
Iowa,  under  code  section  2680,  a  mo- 
tion made  after  the  filing  of  the  pe- 
tition to  remove  may  be  treated  as  an 
amendment  and  need  not  be  verified 
(Riordan   r.   White,   42   Iowa  432). 

Answer  by  Administrator.— In  In- 
diana, under  §2246,  an  answer  and 
other  pleadings  required  to  form  an 
issue  are  required,  and  there  is  a  trial 
by  the  court  without  a  jury.  McFad- 
den  V.  Eoss,  93  Ind.  134.  See  also, 
Phelps  V.  Martin,  74  Ind.  339.  The 
fact  that  the  violation  of  duty  by 
the  personal  representative  actually 
benefited  estate  is  no  answer  to  a  pe- 
tition requesting  removal.  Hake  v. 
Stott,  5  Colo.  140;   Crump  v.  Williams, 
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3.  Order  on  Proceedings  for  Removal.  —  a.  Necessity  for  Order. 
Wliere  the  law  does  not  declare  the  vacancy  in  the  office  of  executor 
or  administrator  as  a  consequence  flowing  from  a  particular  event, 
an  order  of  court  directing  a  revocation  of  letters  or  removal  is 
essential.^^ 

b.  Appeal.  —  In  nearly  all  jurisdictions  an  appeal  will  lie  from 
an  order  revoking  or  refusing  to  revoke  the  letters  of  an  administrator 
or  executor.^''  The  appeal  must  be  taken  by  a  party  who  is  aggrieved 
by  the  court's  order.^° 


56  Ga.  590.  When  an  application  was 
filed,  and  no  answer  having  been  filed, 
the  clerk  refused  to  grant  application, 
and  on  appeal  the  court  reversed  the 
order  and  remanded  the  case,  the  clerk 
had  the  power  to  permit  an  answer  to 
be  filed.  Patterson  v.  Wadsworth,  94 
N.  C.  538. 

88.  Ilaynes  r.  Meeks,  20  Cal.  288. 
Order  Insufficient  To  Remove.— Where 
court  ordered  administrator,  on  or  be- 
fore a  certain  day,  to  execute  a  new 
bond  "and  in  case  of  his  failure  so 
to  do,  to  settle  his  accounts  as  ad- 
ministrator, and  to  cease  in  the  fur- 
ther discharge  of  his  duties  as  admin- 
istrator," his  failure  to  file  a  bond 
by  the  day  set  did  not  terminate  his 
authority  until  an  order  removing  him 
was    made.      Karn  's    Admr.    r.    Seaton, 

23  Ky.  L.  Eep.  101,  62  S.  W.  737. 
Order  Held  Sufficient.— Where  ad- 
ministratrix has  failed  to  give  addi- 
tional security  as  directed  by  the  court 
and  an  entry  is  made  "tliat  the  right 
of  the  administratrix  to  the  adminis- 
tration of  this  estate  cease,"  the 
order  is  sufficient  to  oust  admin- 
istratrix from  her  office.  Barrett  v. 
Superior  Court  of  Placer  County  (Cal.), 
47  Pac.  592. 

In  Alabama,  an  order  of  the  probate 
court  removing  an  executor  is  void  if 
made  at  a  special  term  to  which  the 
case  was  not  adjourned.  Boynton  v. 
Nelson,  46  Ala.  501. 

Enforcement  of  Order.— The  orphans' 
court  has  power  to  enforce,  against  the 
person  of  a  dismissed  executor,  by 
process  of  attachment,  a  decree  that 
he  pay  and  deliver  over  to  his  suc- 
cessor all  the  goods  and  effects  of  the 
estate  in  his  hands.  Tome's  Appeal, 
50  Pa.   285. 

89.  Alaska. — 7;i  re  McTntire  Estate, 
1  Alaska  73.  Ala.— Holtzclaw  v.  Ware, 
34  Ala.  307.     D.  C— Guthrie  v.  Welch, 

24  App.    Cag.    562.     Ind.— Williams   v. 


Dougherty,  37  Ind.  App.  449,  77  N.  E. 
305;  Moore  V.  Bankers  Surety  Com- 
pany, 34  Ind.  App.  633,  73  N.  E.  607. 
La. — Succession  of  Bedford,  38  La. 
Ann.  244.  Mich. — Fleming  v.  Ottawa 
Probate  Judge,  137  Mich.  139,  100 
N.  W.  272.  Mont,— In  re  Koller's  Es- 
tate, 40  Mont.  137,  105  Pac.  549.  Nev. 
In  re  Bailey's  Estate,  31  Nev.  377, 
103  Pac.  232.  N.  C— Pearce  v.  Lov- 
inier,  71  N.  C.  248,  holding  that  ap- 
pellate court  does  not  acquire  juris- 
diction to  remove  or  appoint  but  must 
issue  a  procedendo  to  the  probate  judge 
requiring  him  to  act.  Vt. — In  re  Bel- 
low's Estate,  60  Vt.  224,  14  Atl.  697. 
Wyo. — Heeht  v.  Carey,  13  Wyo.  154, 
78  Pac.  705. 

Appeal  a  Matter  of  Right. — Under 
the  Act  of  March  15,  1832,  §31,  P.  L. 
135,  an  appeal  from  an  order  of  the 
register  of  wills  revoking  letters  of 
administration  is  a  matter  of  right, 
and  it  is  not  necessary  to  secure  the 
allowance  of  the  orphans'  court  to 
bring  such  appeal.  Laukhuff's  Estate, 
218  Pa.   585,  67   Atl.  874. 

Where  Appeal  Not  Allowed. — In  a 
few  cases  the  right  to  appeal  from  an 
order  revoking  or  refusing  to  revoke 
letters  of  administration  has  been  de- 
nied. Estate  of  Moore.  68  Cal.  394, 
9  Pac.  315;  Estate  of  Keane,  56  Cal. 
407;  Monger  v.  Jeffries,  62  Ohio  St. 
149,  56  N.  E.  654;  Still's  Estate,  15 
Ohio  St.  484. 

90.  Roberts  v.  More,  5  Colo.  App. 
511,  39  Pac.  346;  O'Rourke  v.  Elsbree, 
11  R.  I.  430;  Yeaw  v.  Searle,  2  R.  I. 
164,  holding  that  assignee  of  the  in- 
terest of  residuary  devisee  may  appeal 
but  that  where,  pending  appeal  from 
decree  refusing  to  remove,  appellant 
assigns  his  interest  in  estate  for  the 
benefit  of  creditors,  his  assignee  be- 
comes proper  party. 

When  Administrator  May  Not  Ap- 
peal.—Where   the   letters  issued   to  an 
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Discretion  of  Trial  Court. —  Since  the  court  is  permitted  to  exercise  a 
sound  judicial  discretion  in  determining  whether  an  order  for  removal 
should  be  made,  the  appellate  court  will  usually  not  make  a  different 
decree  unless  it  appears  that  such  discretion  was  abused."^ 

Effect  of  Appeal. —  According  to  the  practice  in  some  jurisdictions 
an  appeal  from  the  decree  of  the  probate  court  ordering  the  removal 
of  an  executor  or  administrator  does  not  suspend  the  operation  of 
the  decree,"-  while  in  other  jurisdictions  the  decree  is  suspended  by 
an  appeal."^ 

c.  Collateral  Attack.  —  A  decree  of  a  court  of  competent  jurisdic- 
tion ordering  the  removal  or  revoking  the  letters  of  an  administrator 
or  executor  cannot  be  attacked  in  a  collateral  proceeding."* 


admimstrator  have  been  revoked  by 
the  court  because  a  will  has  been 
found  and  probated,  the  revocation 
does  not  affect  the  substantial  rights 
of  the  administrator,  when  the  ques- 
tion of  his  compensation  is  left  open, 
and  he  cannot  appeal.  Cairns  v.  Don- 
ahey,  59  Wash.  130,  lOD  Pac.  334. 

Writ  of  Error. — Where  petition  for 
the  removal  of  administrator  is  met 
by  a  plea  and  answer,  upon  which 
plea  administrator  is  discharged  as 
upon  a  full  accounting,  and  the  order 
is  confirmed  on  appeal  to  the  circuit 
court,  the  proceedings  may  be  reviewed 
in  the  supreme  covirt  on  writ  of  error. 
Peckham  v.  Hoag,  92  Mich.  423,  52 
N.  W.  734. 

91.  Ariz.— 7n  re  Baldridge,  2  Ariz. 
299,  15  Pac.  141.  Cal.— Estate  of 
Healy,  137  Cal.  474,  70  Pac.  4.55;  Es- 
tate of  Bell,  135  Cal.  194,  67  Pac.  123; 
Deck's  Estate  v.  Gherke,  6  Cal.  666. 
D.  0. — Guthrie  v.  Welch,  24  App.  Cas. 
562.  Ind.— Whitehall  v.  State,  19  Ind. 
30.  la.— In  re  Estate  of  Moore,  103 
Iowa  474,  72  N.  W.  674.  N.  Y.-Mat- 
ter  of  Keinz's  Estate,  88  Hun  298,  34 
N.  Y.  Supp.  339.  Pa.— Zn  re  Perrett's 
Estate,  14  Pa.  Super.  611.  Va.— Eev- 
nolds  V.  Zink,  27  Gratt.  29.  Wis.— .Cut- 
ler r.  Howard,  9  Wis.  309. 

For  proceedings  where  appeal  al- 
lowed and  it  is  later  found  that  ver- 
dict in  appellate  court  was  obtained 
by  fraud.  See  Crocker  v.  Crocker,  198 
Mass.  401,  84  N.  E.  476,  where  it  was 
held  that  supreme  judicial  court  had 
no  jurisdiction  as  a  court  of  equity 
but  that  aggrieved  party  might  file  in 
probate  court  a  petition  for  a  bill  of 
review  to  review  the  proceedings  of 
that  court  made  in  accordance  with 
the  remanding  decree. 

Vol.  VI 


92.  Conn.— Merrells  v.  Phelps,  34 
Conn.  109.  Ga.— Walker  v.  Maddox- 
Eucker  Banking  Co.,  97  Ga.  386,  23  S.  E. 
897.  La.— State  f.  Judge  of  Fourth 
District  Court,  22  La.  Ann.  116,  hold- 
ing that  mandamus  will  not  lie  to  com- 
pel a  suspensive  appeal  from  a  judg- 
ment dismissing  executor,  Minn. 
Dutcher  v.  Culver,  23  Minn.  415.  N.  Y. 
Estate  of  Angevine,  1  Tuck.  Sur.  245. 
Ore. — Knight  v.  Hamaker,  33  Ore.  154, 
54  Pac.  659. 

Temporary  Appointment  Pending  Ap- 
peal.— ^Pending  the  appeal  by  an  ad- 
ministrator from  an  order  removing 
him,  he  is  suspended  from  office  and 
it  is  within  the  power  of  the  court 
to  appoint  a  special  administrator  to 
act  during  the  period  of  suspension, 
but  not  to  appoint  a  general  adminis- 
trator until  such  order  of  removal  be- 
comes final.  In  re  Moore,  86  Cal.  72, 
24  Pac.   846. 

93.  Muirhead  v.  Muirhead,  8  Smed. 
&  M.  (Miss.)  211;  Shauffler  v.  Stoever, 
4  Serg.  &  R.  (Pa.)  202,  where  court 
allowed  an  administrator,  who  had  ap- 
pealed from  an  order  revoking  his  let- 
ters and  directing  that  letters  issue 
to  another,  to  proceed  in  the  recovery 
of  debts  due  estate. 

94.  Fla.— Mathews  v.  Durkee,  34 
Fla.  559,  16  So.  411;  Hart  v.  Bostwick, 
14  Fla.  162.  111.— Frothingham  v. 
Petty,  197  111.  418,  64  N.  E.  270.  Pa. 
Buehler's  Heirs  v.  Buffington,  43  Pa. 
278.  Tex.— Grant  v.  McKinney,  36 
Tex.  62. 

Erroneous  Ground  Recited  in  Decree. 
That  the  decree  removing  an  admin- 
istrator states  a  reason  for  discharge 
which  is  not,  under  the  statute,  a 
cause   for   discharge,    does   not   vitiate 
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m.  DISCOVERY  OF  ASSETS.  — A.  Nature,  Form  and  Ex- 
tent OF  Remedy.  —  Statutes  usually  authorize  the  courts  which  have 
jurisdiction  of  the  settlement  of  decedents'  estates,  upon  affidavit  that 
assets  of  the  estate  are  being  concealed,  to  compel  parties  to  discover 
any  property  held  or  concealed  by  them  belonging  to  a  decedent's 
estate.'^^  Statutes  allowing  discovery  sometimes  empower  the  court  to 
compel  delivery  of  the  property  concealed  to  the  personal  representa- 
tive,^**  but  are  not  intended  to  invest  the  probate  court  with  jurisdiction 
in  matters  of  litigation  relative  to  the  title  of  property,'-*^  and  are  not 
designed  as  a  means  of  enforcing  the  payment  of  debts  due  estates.^** 

statutory  Remedy  Cumulative.  —  The  summary  remedy  conferred  by 
statute  is  not  exclusive  of  the  original  jurisdiction  in  equity  and  a 
court  having  equitable  jurisdiction  may  compel  one  alleged  to  be  in- 
debted to  an  estate  to  disclose  facts  which  will  enable  decedent's 
representative  to  bring  action.'*^ 


the   aecree   in   a   collateral   proceeding. 
Simpson   r.  Cook,   24   Minn.   ISO. 

Removal  After  Judgment. — A  judg- 
ment cannot  be  collaterally  attacked 
merely  because  the  person  in  whose  fa- 
vor it  was  rendered  has  been  dismissed 
from  the  office  of  administrator  which 
he  held  when  judgment  was  rendered. 
Martin  v.  Dix,  134  Ga.  481,  68  S.  E. 
80.  See,  also  McFarland's  Admr.  v. 
Louisville  &  N.  E.  Co.,  130  Kv.  172, 
113  S.  W.  82;  Tapley  v.  McPike,  50 
Mo.  589. 

95.  'Consult  local   statutes. 

For  cases  construing  statutes  allow- 
ing discovery,  see  Ca,l.—Ex  parte  Casev, 
71  Cal.  269,  12  Pac.  118.  111.  — Day 
r.  Bullen,  226  111.  72,  80  N.  E.  739; 
Wahl  V.  Jacobs,  146  111.  App.  71.  Mich. 
Perrin  v.  Calhoun  Circuit  Judge,  49 
Mich.  342,  13  N.  W.  767.  N.  Y.— Pub- 
lic Admr.  v.  Elias,  4  Dem.  Sur.  139. 
See  generally  the  title  "Discovery." 
Proceedings  brought  under  statutory 
provisions,  should  be  governed  by  the 
principles  and  practice  in  equity. 
Mohlke  V.  The  People,  117  111.  App. 
595;  Adams  v.  Adams,  81  111.  App. 
637. 

96.  Ex  parte  Moran,  83  Kan.  615, 
112  Pac.  94;  In  re  Estate  of  Huffman, 
132  Mo.  App.  44,  111  S.  W.  848. 

Power  To  Examine  Only.— Under 
New  Hampshire  statute  (G.  L.  c.  197, 
§1),  providing  that  one  complained  of 
as  concealing  assets  of  an  estate  "may 
be  cited  before  the  judge  and  be  ex- 
amined upon  oath  for  the  discovery  of 
the  same,"  the  court  can  only  take 
the  examination  of  the  person  com- 
plained  of   to   the   end   that   measures 


may  be  taken  in  the  proper  court  for 
the  recovery  of  the  property  disclosed. 
Dodge  r.  McNeil,  62  N.  H.  168.  For 
case  taking  same  view,  see  Sadding- 
ton's  Estate  v.  Hewitt,  70  Wis.  240, 
35  X.  W.  552. 

Judgment  for  Value  Unauthorized. 
In  Missouri,  under  §§74-77,  Rev.  St. 
1899  (Ann.  St.  1906,  p.  362),  the  court 
is  authorized  to  compel  a  delivery  to 
administrator  of  the  property  belong- 
ing to  the  estate  but  no  authority  is 
given  to  render  judgment  for  the  value 
of  the  property  in  controversy  upon 
failure  to  produce  it  in  compliance 
with  court's  order.  Williams  v.  Wil- 
liams, 145  Mo.  App.  382,  129  S.  W. 
454. 

97.  Moss   V.  Sandefur,  15  Ark.   381. 

98.  111.— Williams  v.  Conley,  20  111. 
643.  Ean. — Humbarger  v.  Humbarger, 
72  Kan.  412,  83  Pac.  1095.  N.  Y. 
In  re  White's  Estate,  119  App.  Div. 
140,  103  N.  Y.  Supp.  868;  In  re  Stew- 
art's Estate,  77  Hun  564,  28  N.  Y. 
Supp.  1048. 

In  Illinois,  the  provisions  of  the 
Administration  Act  (Hurd's  St.  1895, 
p.  122,  §§80,  81),  for  summary  proceed- 
ings against  any  person  having  prop- 
erty "belonging  to  any  deceased  per- 
son," which  he  refuses  to  disclose  or 
deliver  to  the  administrator,  apply  only 
to  money  or  property  remaining  un- 
changed and  in  specie,  and  not  to  the 
proceeds  of  collections  made  by  attor- 
ney under  an  employment  by  admin- 
istration. Dinsmoor  v.  Bressler,  164 
111.  211,  45  N.  E.  1086. 

99.  HI. — Grimes   r.    Hilliary,    38   111. 
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B.  Parties  to  Proceedings.  —  Plaintiff.  —  The  statutes  usually 
authorize  the  executor  or  administrator  to  file  a  petition  or  affidavit 
preliminary  to  proceedings  for  the  discovery  of  assets/  and  sometimes 
authorize  any  "person  interested"  to    institute    such    proceedings.^^ 

All  the  administrators  should  be  made  parties  in  a  proceedings  for  the 
discovery  of  assets  and  a  petition  signed  by  one  of  two  administrators 
will  be  dismissed.^ 

Defendant.  -  The  statutes  usually  provide  that  proceedings  for  dis- 
covery may  be  brought  against  any  one  having  knowledge  of  personal 
property  belonging  to  the  estate  which  he  withholds,*  and  such  statutes 
are  usually  construed  as  giving  authority  for  the  bringing  of  pro- 
ceedings against   executors  or    administrators    who    conceal    assets.^ 

When  a  bill  for  discovery  is  brought  in  equity,  the  distributees  are 
neither  necessary  nor  proper  parties.* 


App.  246.  N.  J.— Schraflft  v.  Wolters, 
61  N.  J.  Eq.  467,  48  Atl.  782.  R.  I. 
Starkweather  v.  "Williams,  21  E.  I.  55, 
41    Atl.   1003. 

Eisentraut  v.  Cornelius,  134  Wis.  532, 
115  N.  W.  142,  where  the  court  says, 
"Though  discovery  in  county  courts 
may  be  had  under  such  circumstances 
pursuant  to  section  3825,  St.  1898,  yet 
the  necessity  of  bringing  an  action, 
either  at  law  or  in  equity,  as  exigency 
may  demand,  to  enforce  delivery  or 
restoration  to  the  estate  of  property 
discovered,  results  in  such  circuity  and 
multiplicity  of  actions  that  it  is  suffi- 
cient ground  for  suing  in  equity.'^ 

1.  See  local  statutes. 

2.  In  Missouri,  under  Eev.  St.  1899, 
§74,  requiring  as  preliminary  to  pro- 
ceedings to  discover  assets  that  an 
affidavit  be  filed  by  the  executor,  ad- 
ministrator, "or  some  other  person  in- 
terested in  the  estate,"  the  order  of 
the  county  court  issuing  such  citation 
on  the  affidavit  of  husband  of  testa- 
trix is  a  decision  that  such  husband  is 
interested  in  the  estate,  although  will 
made  no  provision  for  him.  Ex  -parte 
Gfeller,  178  Mo.  248,  77  S.  W.  552. 

Where  the  probate  court  by  issuing 
a  citation  in  proceedings  for  discovery 
of  assets  has  decided  that  the  moving 
party  is  "a  party  interested,"  that 
decision  can  not  be  reviewed  by  writ 
of  prohibition,  since  such  writ  is  not 
designed  to  serve  the  purpose  of  a 
writ  of  error  or  appeal.  Eckerle  v. 
Wood,   95   Mo.   App.   378,   69   S.   W.   45. 

3.  Matter  of  Slingerland,  36  Hun 
(N.   Y.)    575. 

4.  See   local   statutes. 

Who  Are  Proper  Parties  Defendant. 
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The  executor  of  a  former  administrator 
may  be  cited  to  produce  the  books  of 
a  partnership  composed  of  the  de- 
ceased and  the  former  administrator. 
Perrin  v.  Calhoun  Circuit  Judge,  49 
Mich.  342,  13  N.  W.  767.  Foreign  tem- 
porary administrator  of  a  resident  de- 
cedent may  be  compelled  to  disclose 
information.  In  re  O'Brien,  34  Misc. 
436,  69  N.  Y.  Supp.  1022.  Resident  of 
a  different  and  distant  county  may  be 
made  defendant.  Pierpont  v.  Threl- 
keld,  13  Tex.  244. 

5.  Conn. — Case's  Appeal  from  Pro- 
bate, 35  Conn.  115.  111. — Martin  v. 
Martin,  170  111.  18,  48  N.  E.  694.  Me. 
O'Dee  V.  McCrate,  7  Me.  467.  Md. 
■Linthicum  v.  Polk,  93  Md.  84,  48  Atl. 
842.  Mo.-Estate  of  Huffman,  132 
Mo.  App.  44,  111  S.  W.  848. 

But  a  personal  representative  cannot 
be  compelled,  in  such  a  proceeding,  to 
litigate  the  question  whether  he  has 
discharged  a  debt  to  the  estate  or 
whether  he  is  the  owner  of  specific 
property  which  he  in  good  faith 
claims  as  his  own.  Mitchell  V.  Bay 
Probate  Judge,  155  Mich.  550,  119 
N.  W.  916;  Wilson  v.  Ruthrauff,  '82 
Mo.    App.    435. 

Bill  in  Equity  Against  Administrator. 
Where  assets  are  withheld  by  an  ad- 
ministrator, the  chancellor  may  compel 
a  discovery  of  assets.  Blakey  v.  Heirs 
of  Blakey,  9  Ala.  391.  But  mere  failure 
of  a  personal  representative  to  return 
an  inventory  of  the  personal  property 
within  the  time  allowed  by  law  will 
not  sustain  a  bill  for  discovery.  Price 
r.  Laing,  67  W.  Va.  373,  68  S.  E.  24. 
6.  Smith  V.  Smith,  92  Va.  696,  24 
S.  E.  280. 
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C.  Pleadings.  —  1.  Petition  or  Affidavit.  —  The  petition  or  affi- 
davit for  discovery  must  show  that  petitioner  or  affiant  is  one  of  those 
authorized  to  institute  proceedings  according  to  the  provisions  of  the 
statute^ 

Petitioner  should  allege  the  grounds  for  the  inquiry  but  his  allega- 
tions may  be  exclusively  on  information  and  belief  and  need  not  dis- 
close the  sources  thereof.® 

Amendment.  —  "When  necessary,  the  court  should  allow  the  filing  of 
an  amended  petition  or  affidavit  for  discovery.^ 

2.  Answer.  —  The  statutes  generally  do  not  require  respondent 
to  file  an  answer.^*' 


7.  Arnold  v.  Sabin,  4  Cush.  (Mass.) 
46. 

Shaw  V.  Groomer,  60  Mo.  495,  decid- 
ing that  where  one  not  shown  to  have 
an  interest  in  the  estate  files  an  aflS- 
davit,  a  party  interested  cannot,  on  ap- 
peal of  the  case  to  the  circuit  court, 
appear  for  the  first  time  and  file  a 
new  affidavit,  and  compel  the  party  ac- 
cused to  proceed  to  trial  thereon,  since 
this  would  be  the  introduction  of  a 
new  party  and  a  change  in  the  cause 
of  action. 

8.  Estate  of  Walsh,  3  Dem.  Sur. 
(N.  Y.)   202. 

SufBicient  Allegations. — A  complaint 
for  discovery  is  sufficient  when  it  al- 
leges petitioner's  right  to  bring  pro- 
ceedings, that  respondent  has  in  his 
possession  property  of  the  estate  to 
which  petitioner,  as  administratrix,  is 
entitled,  a  demand,  and  the  refusal 
of  respondent  to  account.  Shrum  v. 
Simpson,  155  Ind.  160,  57  N.  E.  708. 
For  petition  sufficient  under  Wis.  Eev. 
St.  §3825,  see  Saddington's  Estate  v. 
Hewitt,  70  Wis.  240,  35  X.  W.  552. 

Insufficient  Allegations.— A  petition 
by  an  administrator  alleging  that  de- 
cedent had  conveyed  certain  property 
to  a  bank  which  refused  to  reconvey 
and  "that  the  following  named  per- 
sons have  some  knowledge  relating  to 
the  title  to  these  interests  in  the  said 
property"  is  defective  in  not  alleging 
that  any  one  of  relators  has  in  his  pos- 
session or  knowledge  any  instruments 
in  writing  which  contain  evidence  or 
discloses  the  interest  of  decedent  in 
the  real  estate.  State  v.  District  Court, 
35  Mont.  318,  89  Pa.  62. 

9.  Blair  v.  Sennott,  134  111.  78,  24 
N.  E.  969. 

Waiver  of  Defects. — When  affidavit 
for    discovery   did    not   state   in   what 


way  affiant  was  interested  in  the  es- 
tate but  respondent  appeared  and  went 
to  trial  on  the  merits,  he  will  be 
treated  as  having  waived  any  defects 
in  the  affidavit  and  cannot  later  insist 
that  the  proceedings  be  dismissed  for 
want  of  jurisdiction.  Wade  v.  Pritch- 
ard,  69  111.  279.  It  is  immaterial  on 
appeal  that  affidavit  charged  only  the 
concealing  of  assets  while  the  inter- 
rogatories and  the  answers  made  no 
reference  to  concealing  but  only  to 
withholding,  when  no  objection  was 
made  in  the  trial  court.  Tygard  v. 
Ealor,  1G3  Mo.  234.  A  respondent  who 
interposes  a  motion  to  quash  and  upon 
its  being  overruled,  files  an  answer,  is 
deemed  to  have  waived  an  objection 
to  the  sufficiency  of  the  affidavit  to 
petition.  Mohlke  v.  People,  117  III. 
App.  595. 

Citation  to  Defendant  Necessary.— In 
a  discovery  proceeding,  "a  citation 
must  issue  upon  the  filing  of  the  pe- 
tition, and  all  subsequent  steps  in  such 
a  proceeding  await  the  return  of  the 
citation."  Estate  of  Paramore,  15 
N.  Y.  St.  449. 

When  Citation  To  Be  Issued.— Under 
X.  Y.  Code  Civ.  Proe.  §3706,  author- 
izing citation  on  petition  of  personal 
representative  to  person  concealing 
assets  "if  the  surrogate  is  satisfied, 
upon  the  paper  so  presented,  that  there 
are  reasonable  grounds  for  the  in- 
quiry," a  special  direction  by  the  sur- 
rogate, after  examination  of  the  pe- 
tition, is  requisite,  and  a  clerk  is  not 
authorized  to  issue  the  citation  as  of 
course.  Mauran  v.  Hawley,  2  Dem. 
Sur.   (N.  Y.)   396. 

10.  "The  statute  provides  for  no 
bill,  or  petition  or  affidavit,  no  demur- 
rer or  answer,  yet  it  is  an  equitable 
proceeding,  and  when  papers  are  filed, 
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D.  Hearing  and  Examination.  —  In  some  jurisdictions  the  ex- 
amination of  respondent  must  be  made  upon  written  interrogatories 
and  answers^^  while  in  others  the  court  may  orally  examine  the  person 
against  whom  proceedings  are  instituted. ^- 

In  proceedings  for  discovery  respondent  is  not  entitled  to  a  trial 
hy  jury,  unless  the  statute  so  provides/^  but  he  may  be  assisted  by 
counsel  in  responding  to  the  charges  in  the  complaint  and  in  making 
answers  to  interrogatories.^* 

E.  Order.  —  "Where  the  court  is  authorized  by  statute  to  compel 
the  respondent  to  deliver  over  property,  the  order  should  specify  with 
certainty  the  property  to  be  turned  over;^^  but  the  court  is  generally 


we  ttink  they  should  be  considercfl  and 
treated  as  pleadings  in  equity." 
Mohlke  V.  People,  117  111.  App.  595. 

New  York  Practice. — Under  Code 
€iv.  Proc.  §2709,  the  person  cited  is 
authorized  to  interpose  a  written  an- 
swer, duly  verified,  that  he  is  the 
owner  or  entitled  to  the  possession  of 
the  property  alleged  to  belong  to  de- 
cedent's estate,  and  the  surrogate  must 
then  dismiss  the  proceedings  as  to  the 
property  claimed.  In  re  Baseh's  Es- 
tate, 24  Civ.  Proc.  264,  33  N.  Y.  Supp. 
424.  But  see  Giek  v.  Stumpf,  113  App. 
Div.  16,  98  N.  Y.  Supp.  961,  decided 
under  §2710,  Code  Civ.  Proc,  as 
amended  by  Laws  1903,  p.  1195,  ch. 
526,  and  holding  that  surrogate  may 
examine  a  person  proceeded  against  al- 
though he  files  such  answer. 

Insufficient  Answer.— When  an  ad- 
ministrator of  a  resident  decedent  ap- 
plies for  discovery  against  a  foreign 
temporary  administrator,  an  answer  hj 
respondent  that  he  has  no  assets  except 
in  the  foreign  state  and  that  he  is 
entitled  to  the  possession  of  those,  is 
insufficient,  since  his  answer  does  not 
get  forth  the  nature  and  extent  of  his 
special  property  or  sufficiently  describe 
the  property  as  to  which  the  dismissal 
of  proceedings  is  asked.  In  re  O'Brien, 
34  Misc.  436,  69  N.  Y.  Supp.  1022. 

11.  Palmer  v.  Peck,  90  Mich.  1,  50 
N.  W.  1086. 

Under  Mo.  Eev.  St.  §§74,  75,  if  ad- 
ministrator declines  to  file  interroga- 
tories, the  distributees  of  estate  are 
not  authorized  to  do  so.  Brotherton 
r.  Spence,  52  Mo.  App.  664. 

Scope  of  Examination.— Under  §§2366, 
2367,  of  Iowa  statutes,  the  examination 
must  be  confined  to  the  person  against 
whom    proceedings    are    had    and   it    is 
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not  proper  to  introduce  other  evidence 
to  contradict  his  statements  or  to  es- 
tablish administrator's  claim  to  prop- 
erty.    Smyth  V.  Smyth,  24  Iowa  491. 

12.  Mahoney  v.  The  People,  98  111. 
App.  241;  Estate  of  Kraher  v.  Launtz, 
90  111.  App.  496. 

Motion  for  Further  Examination. 
When  a  proceeding  for  discovery  has 
never  been  ended  by  a  decree  or  reg- 
ularly discontinued,  a  motion  may  be 
made  for  an  order  requiring  a  further 
attendance  and  examination  of  re- 
spondent. Estate  of  Mary  Spreen,  1 
Civ.  Proc.   (N.  Y.)   375. 

Attachment  To  Compel  Attendance. 
The  probate  court  may  by  attachment 
and  imprisonment  compel  a  person  to 
appear  before  it  and  disclose  the  prop- 
erty in  his  possession  belonging  to  the 
estate.     Welsh  t'.  Lloyd,  5  Ark.  367. 

13.  Mahoney  v.  The  People,  98  111. 
App.  241;  Seavey  v.  Seavey,  30  111. 
App.  625. 

14.  Martin  v.   Clapp,   99   Mass.   470. 

15.  Mahoney  v.  The  People,  98  111. 
App.  241. 

Mapes  V.  Fleming,  6  N.  Y.  St.  668, 
holding  too  general  an  order  which 
required  not  only  that  specific  money 
be  given  up  but  also  requiring  the 
delivery  of  all  other  sums  in  defend- 
ant's possession  belonging  to  estate. 
Tilton  V.  Ormsby,  10  Hun  (X.  Y.)  7. 

Order  as  Evidence.— Under  S.  D. 
Comp.  Laws  §5776,  the  order  directing 
the  delivery  of  assets  to  administra- 
tor is  prima  facie  evidence  of  the  ad- 
ministrator's right  to  recover  the  prop- 
erty and  is  competent  evidence  to 
charge  respondent  in  a  subsequent  ac- 
tion by  administrator  to  recover  value 
of  assets.  Bright  v.  Ecker,  9  S.  D. 
192,  68  N.  W.  326. 
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not  authorized  to  order  a  delivery  to  petitioner  if  the  right  to  the 
property  in  question  is  in  dispute.^*' 

Costs,  —  In  proceedings  for  discovery  of  assets  costs  may  be  awarded 
against  an  unsuccessful  respondent/' 

F.  Appeal..  —  An  appeal  will  lie  from  the  decision  of  the  court 
in  a  proceeding  for  the  discovery  of  assets/**  but  the  rights  of  property 
between  bona  fide  disputants  cannot  be  determined  finally  by  the 
appellate  court.'-' 

IV.  INVENTORY  AND  APPRAISEMENT.  —  A.  Necessity  fob 
Filing.  - —  The  policy  of  the  statutes  in  most  jurisdictions  in  the 
United  States  is  to  require  that  both  executors  and  administrators  re- 
turn an  inventory  of  the  property  belonging  to  the  estate,  and  fre- 
quently also  an  appraisement  on  oath  by  competent  persons.-" 

B.  Proceedings  To  Compel.  —  Any  one  interested  in  the  settlement 
of  an  estate  may  apply  for  an  order  requiring  a  personal  representa- 
tive to  file  an  inventory,^^  or  the  court  may  make  such  order  upon  its 


16.  In  re  Carey's  Estate,  11  App. 
Div.  289,  42  N.  Y.  vSupp.  346;  In  re 
McGee's  Estate,  63  Misc.  494,  118 
N.  Y.  Supp.  423;  In  re  Stien's  Estate, 
60  Misc.  631,  113  X.  Y.  Supp.  110.5. 

17.  De  Lamater  v.  McCaskie,  .5  Dem. 
Sur.  (X.  Y.)  8.  See  generally  the 
title   *' Costs." 

18.  la. — Barto  v.  Harrison,  116 
K.  W.  317;  Estate  of  Behrens,  104  Iowa 
29,  73  X.  W.  351.  Mass.— McFeely  v. 
Scott,  12S  Mass.  16.  Mo.— Clinton  v. 
Clinton,  223  Mo.  371,  123  S.  W,  1. 

When  discovery  by  answer  is  the 
only  relief  soii<,4it  in  a  court  of  equity, 
a  rule  to  answer  is  in  effect  a  final 
decree  from  which  an  appeal  will  lie. 
Grimes   r.   Hilliary,   38  111.  App.   246. 

In  Michigan,  an  order  for  oral  ex- 
amination, although  unauthorized,  is 
not  appealable,  and  if  an  appeal  is 
taken,  mandamus  will  lie  to  compel  the 
circuit  judge  to  dismiss  the  appeal. 
Palmer  r.  Jackson,  90  Mich.  1,  50 
X.  W.   1086. 

Interlocutory  Order.— An  order  of 
the  probate  court  sustaining  a  demur- 
rer to  a  petition  against  an  admin- 
istrator for  a  discovery  of  assets  is 
not  appealable  where  it  is  incidental 
to  a  proceedings  to  compel  an  addi- 
tion to  the  inventory  filed  by  the  ad- 
ministrator. Mitchell  V.  Bay  Probate 
Judge,   155   Mich.   550,   119   X.   W.   916. 

19.  Johnson  v.  Johnson,  82  Mo. 
App.  350. 

20.  Ark. — Lambert  v.  Tucker,  83 
Ark.  416,  104  S.  W.  131.  Ind.— Pace 
V.  Oppenheim,  12  Ind.  533.     Ill,— May- 


rand  V.  Mayrand,  96  111.  App.  478, 
where  court  ordered  inventory  although 
all  property  given  to  widow  and  re- 
fused to  allow  appeal  from  order  ap- 
pointing appraisers.  la. — Duncanson  v. 
Duncanson,  141  Iowa  564,  120  X.  W. 
88;  Poole  V.  Burnham,  99  Iowa  493, 
68  X.  W.  816.  Mass.— Jones  v.  Eich- 
ardson,  5  Mete.  247;  Walker  f.  Hall, 
1  Pick.  20.  Miss.— Turner  v.  Ellis,  24 
Miss.  173.  N.  Y,-Matter  of  Mcln- 
tyre,  4  Redf.  Sur.  489.  Ore. — Conser's 
Estate,  40  Ore.  138,  66  Pac.  607.  Pa. 
Estate  of  Langton,  16  Phila.  368. 

When  Executor  Need  Not  File.— In 
Massachusetts,  a  residuary  legatee  and 
executor  who  avails  himself  of  the 
privilege  of  giving  bond  to  pay  debts 
and  legacies  exempts  himself  from  the 
duty  of  returning  an  inventory.  Clark 
f.  Wells,  71  Mass.  69;  Stebbins'r.  Smith, 
21  Mass.  96.  In  New  York,  under 
Code  Civ.  Proc.  §§2715,  2726,  2727,  re- 
quiring surrogate,  upon  application  of 
party  interested,  to  compel  executor 
found  in  default  to  file  a  sufficient  in- 
ventory, the  surrogate  need  not  order 
an  inventory  when  it  appears  that  es- 
tate has  been  accounted  for  and  dis- 
tributed among  those  entitled  thereto, 
although  the  accounting  and  distribu- 
tion were  made  out  of  court.  Estate 
of  Wagner,  119  X.  Y.  28,  23  X.  E. 
200. 

21.  La.— Le  Boeuf  r.  Webre,  4  So. 
223,  holding  that  creditor  has  sufficient 
interest  and  that  he  need  not  allege  or 
prove  the  insolvency  of  the  succession. 
Md.— Fowler    v.   Brady,    110    Md.    204, 
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own  motion  upon  learning  from  any  source  that  the  statute  requiring 
inventory  is  being  evaded.^^ 

The  petition  to  compel  the  returning  of  an  inventory  should  be  filed 
in  the  court  which  has  jurisdiction  of  the  settlement  of  decedent's 
estates.^^ 


73  Atl.  15.  N.  Y.—In  re  Huntington's 
Estate,  39  Misc.  477,  80  N.  Y.  Supp. 
220;  Eager  v.  Roberts,  2  Eedf.  Sur. 
247  (where  court  says  that  an  executor 
who  is  obstructed  by  his  co-executors 
in  the  performance  of  his  duties  in 
making  an  inventory,  may  enforce  a 
full  and  complete  inventory). 

Who  Is  Not  Interested.— Although 
Iowa  Code,  §3310  makes  it  the  duty 
of  an  administrator  to  file  an  inventory 
of  the  personal  effects  of  deceased,  the 
state  treasurer  is  not  such  a  party  in 
interest  as  can  compel  the  filing  of 
an  inventory  when  the  beneficiaries 
under  the  will  contracted  for  the  dis- 
position of  the  property  of  decedent 
in  such  a  way  as  to  deprive  the  state 
of  its  right  to  an  inheritance  tax. 
hi  re  Stone's  Estate,  132  Iowa  136, 
109  N.  W.  455. 

New  York  Code.  Civ.  Proc,  §2514, 
subd.  11,  provides  that,  where  a  per- 
son interested  applies  for  an  inventory, 
<'an  allegation  of  his  interest,  duly 
verified,  suffices,  although  his  interest 
is  disputed."  In  re  Comins'  Estate, 
9  App.  Div.  492,  41  N.  Y.  Supp.  323, 
holds  that  the  surrogate  need  not  grant 
the  application  unless  he  is  satisfied 
that  petitioner  is   "interested." 

Necessary  Allegations  By  Creditor. 
A  creditor  seeking  an  order  requiring 
an  inventory  by  virtue  of  §2715,  N.  Y. 
Code  Civ.  Proc,  giving  "a  creditor 
or  person  interested  in  the  estate"  the 
right  of  enforcing  the  filing  of  an  in- 
ventory, must  distinctly  declare  him- 
self to  be  a  creditor  or  allege  facts 
which  show  him  to  be  entitled  as  such. 
Pendle  v.  Waite,  3  Dem.  Sur.  (N.  Y.) 
261.  But  a  creditor  who  alleges  that 
the  estate  is  indebted  to  him  need  not 
state  the  exact  character  of  the  in- 
debtedness, nor  is  it  necessary  that  the 
exact  amount  of  the  debt  be  alleged. 
Langley  v.  Harris,  23  Tex.  564. 

22.  Poole  V.  Burnham,  99  Iowa  493, 
68  N.  W.  816. 

23.  Killcrease  v.  Killcrease,  7  How. 
(Miss.)  311;  Walter  v.  Ford,  74  Mo. 
195. 

Jurisdiction     of     Equity.— In     New 
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York,  unless  some  allegation  is  made 
showing  the  necessity  for  equitable  in- 
terference, "the  administration  and 
settlement  of  decedents'  estates  must 
be  deemed  to  belong  exclusively  to 
the  surrogate's  court"  and  proceed- 
ings to  compel  the  filing  of  an  inven- 
tory should  be  there  instituted.  Morse 
V.  Smith,  17   N.   Y.   Supp.   385. 

Practice  in  Illinois. — Under  §§51,  52, 
ch.  3,  111.  Rev.  St.,  a  petition  lies  "to 
compel  an  administrator  to  inventory 
property  in  his  hands  which  he  ob- 
tained during  the  lifetime  of  de- 
ceased." No  answer  or  other  plead- 
ings are  necessary  and  a  jury  is  not 
required,  nor  is  a  party  to  such  a  pro- 
ceeding entitled  to  a  trial  by  jury. 
Kepple   V.   Crabb,   152   111.   App.    149. 

Mandamus  To  Compel  Inventory. 
Under  Ky.  St.  §§3855,  3S57,  requiring 
every  personal  representative  to  file  an 
inventory  and  also  providing  that  a  per- 
sonal representative  failing  to  return 
an  inventory  within  six  months  may  be 
fined  by  the  county  court,  the  duty 
of  the  county  court  to  require  execu- 
tors and  administrators  to  file  inven- 
tories is  not  a  matter  of  judicial  dis- 
cretion but  is  mandatory  and  the  com- 
monwealth may  maintain  mandamus  to 
compel  the  enforcement  of  the  stat- 
ute, though  its  sole  object  in  obtain- 
ing relief  is  to  secure  information  for 
collecting  inheritance  tax.  Com.  V. 
Peter,  136  Kv.  689,  124  S.  W.  898. 

Appeal.— Under  Kan.  Gen.  St.  1909, 
§3624,  providing  for  an  appeal  "where 
there  shall  be  a  final  decision  of  any 
matter  arising  under  the  jvirisdiction 
of  the  probate  court,"  an  appeal  will 
lie  from  a  decision  denying  the  applica- 
tion of  an  interested  party  for  an  or- 
der requiring  the  return  of  an  addi- 
tional inventory.  Dobson  V.  Holmes, 
83  Kan.  476,  112  Pac.  131. 

Review. — Mandamus  will  not  lie  to 
compel  the  annulment  of  an  interlocu- 
tory decree  requiring  an  executor  to 
file  a  statement  showing  all  property 
which  has  come  into  his  hands  as  ex- 
ecutor. "While  it  may  be  conceded 
that   no   appeal   lies   from   the   decree, 
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Jurisdiction  To  Determine  Title.  —  In  a  proceeding  to  obtain  an  order 
requiring  the  administrator  to  inventory  certain  property  omitted,  the 
court  has  jurisdiction  to  determine  prima  facie  whether  or  not  the 
property  is  an  asset  of  the  estate.  "This  adjudication  is  not  bind- 
ing upon  any  person  afterwards  claiming  the  property  in  another 
form,  but  is  for  the  purpose  only  of  determining  whether  the  admin- 
istrator shall  be  forced  to  make  an  inventory  thereof."-* 

C.  Sufficiency.  —  The  inventory  should  contain  a  specific  enumer- 
ation of  the  goods,  chattels  and  credits  of  the  decedent,^^  and  in  some 
jurisdictions  it  is  the  duty  of  the  personal  representative  to  make  an 
inventory  of  all  the  real  estate.-*' 

The  inventory  must  be  signed  by  the  personal  representative.-"  Al- 
though it  is  usual  to  verify  the  inventory  the  absence  of  the  verifica- 
tion will  not  vitiate  it.-® 

D.  Correction.  —  An  inventory  may  be  amended  by  striking  out 
any  item  wiien  it  appears  tliat  the  property  therein  mentioned  does 
not  belong  to  decedent's  estate,-'*  and  amendment  is  not  impossible 
because  inventory  has  been  sworn  to,^**  or  because  the  personal  rep- 


yet  it  may  be  assigned  as  error,  on 
appeal  from  a  final  decree,  if  one 
should  be  rendered  against  the  petition- 
er."  Ex  parte  Hurt,  157  Ala.  368,  47 
So.  264. 

24.  In  re  Belt's  Estate,  29  Wash. 
535,  70  Pac.  74.  See  also  Miers  v. 
Betterton,  18  Tex.  Civ.  App.  430,  45 
S.  W.  430. 

For  practice  in  Louisiana,  where  title 
to  property  is  contested,  see  Succession 
of  Krantz',  115  La.  545,  39  So.  594. 

25.  Pursel  v.  Pursel,  14  X.  J.  Eq. 
514;  Vanmeter  V.  Jones,  3  N.  J.  Eq. 
520,  where  the  court  said  that  a  paper 
containing  items,  "Cash,  bonds,  notes, 
etc.  $13,993;"  "Household  goods  and 
kitchen  furniture,  $298,"  is  not  strictly 
speaking  an  inventory,  but  rather  an 
abstract  of  one,  and  that  surrogates 
should  reject  such  papers  as  inven- 
tories. 

Property  in  Different  Jurisdictions. 
When  letters  of  administration  are 
granted  in  different  jurisdictions,  an 
administrator  need  include  in  his  in- 
ventory only  the  property  within  the 
jurisdiction  where  his  letters  are 
granted,  since  that  is  the  property  for 
which  he  is  accountable.  Xormand's 
Admr.  v.  Grognard,  17  N.  J.  Eq.  425; 
Sherman  v.  Page,  85  N.  Y.  123.  In 
Estate  of  Butler,  38  X.  Y.  397,  and 
Goods  of  Butler,  1  Tuck.  Sur.  (N.  Y.) 
87,  where  a  contrary  conclusion  was 
reached,  it  did  not  appear  that  a  per- 


sonal   representative     have     been     ap- 
pointed in  any  other  jurisdiction. 

For  practice  where  personal  repre- 
sentative claims  as  his  own  certain 
property  found  among  decedent's  ef- 
fects, consult  Hartwig  v.  Flynn,  79 
Kan.  595,  100  Pac.  642,  where  the  court 
says  that  executor  should  not  be  com- 
pelled to  make  an  unqualified  return 
of  such  property  as  that  of  the  es- 
tate. 

26.  Lewis  t*.  Carson,  93  JkTo.  387,  3 
S.  W.  483,  6  S.   W.  365. 

27.  Park 's  Admr.  v.  Eucker,  5  Leigh 
(Va.)  149;  Carr's  Exr.  v.  Anderson,  2 
Hen.  &  M.  (Va.)  361,  refusing  to  treat 
as  an  inventory  an  appraisement  signed 
by  the  appraisers  but  not  bearing  the 
signature  of  the  personal  representa- 
tive. 

28.  Phelan  v.  Smith,  100  Cal.  158, 
34  Pac.  667.  See,  however,  Loesche  v. 
Griflin,  3  Dem.  Sur.  (N.  Y.)  358. 

VerificatioH  by  One  of  Two  Execu- 
tors.— Where  but  one  of  two  executors 
swears  to  the  correctness  of  an  in- 
ventory which  appears  on  its  face  to 
be  returned  by  both  executors,  the  in- 
ventory will  be  considered  as  the  act 
of  both.  Hamilton  r.  Serra,  6  Mackey 
(D.  C.)   168. 

29.  McWilliams  v.  Eamsay,  23  Ala. 
813. 

30.  In  re  Payne's  Estate,  78  Hun 
292,  28  N.  Y.  Supp.  911. 
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resentative  by  mistake  mcluded  propertj'-  which  belonged  to  him 
personally.''^ 

Conclusiveness  of  Inventory.  —  "While  the  inventory  is  presumed  to  be 
a  full  and  correct  account  of  all  the  personal  property  belonging  to 
the  estate,^-  it  is  not  conclusive  but  is  open  to  explanation  on  final 
account,  although  it  was  never  amended.''^ 

Appeal.  — An  appeal  may  be  taken  from  a  decree  of  the  probate 
court  refusing  the  application  of  a  personal  representative  for  the 
correction  of  an  error  made  in  the  inventory.''* 

E.  Supplemental  Inventory.  —  An  administrator  or  executor 
may  file  an  additional  inventory  of  proi)erty  not  included  in  his  orig- 
inal inventory,^^  and  any  person  interested  may  make  application  for 
an  order  requiring  such  supplemental  inventory  when  there  are  assets 
which  should  be  included.^*" 

V.  CLAIMS  AGAINST  ESTATES.  — A.  Notice  to  Creditors. 
In  nearly  all  jurisdictions  the  statutes  require  that  notice  to  present 
claims  be  given  to  creditors  by  the  personal  representative.^'' 

Notice  must  be  given  in  the  manner  and  within  the  time  prescribed 
by  the  statute  or  the  personal  representative  cannot  avail  himself  of 
the  special  provisions  barring  claims  not  presented  which  are  usually 
contained  in  the  statute,^^  unless  creditors  having  actual  notice  waive, 
by  their  conduct,  any  irregularity  in  the  notice.^'* 


31.  Hallstead's  Estate,  2  Kulp  (Pa.) 
508. 

32.  In  re  Million's  Estate,  74  Iliin 
358,  26  N.  Y.   Supp.  683. 

33.  Estate  of  Fletcher,  83  Neb.  156, 
119  N.  W.  232.  See  also  Eoutledge  v. 
Elmendorf,  54  Tex.  Civ.  App.  174,  116 
S.   W.   156. 

34.  Cronshaw  r.  Cronshaw,  21  E.  1. 
54,   41   Atl.   563. 

35.  Cal.— Phelan  r.  Smith,  100  Cal. 
158.  34  Pac.  667.  Pa.— Com.  v.  Bryan, 
8  Serg.  &  R.  128;  Administrators  of 
Bradford,  1  Browne  87.  Tex.— Texas 
Loan  Agencv  v.  Dingee,  33  Tex.  Civ. 
App.   118,   75   S.   W.   866. 

36.  Matter  of  MeTntyre,  4  Eedf. 
Sur.  (N.  Y.)  489;  Moore  r.  Mertz,  38 
Tex.  Civ.  App.  283,  85  S.  W.  312.  But 
in  Hooker  f.  Bancroft,  4  Pick.  (Mass.) 
50,  the  court  held  that  an  administra- 
tor need  file  but  one  inventory  although 
bound  to  account  for  'property  subse- 
quently coming  into  his  hands. 

37.  Consult  local  statutes. 

In  Washington,  notice  to  creditors 
is  not  necessary  when  testator  has 
vested  his  executor  with  full  power 
to  administer  the  estate  without  the 
intervention     of     the      probate      court. 
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Moore  v.    Kirkman,   19   Wash.    605,    54 
Pac.  24. 

38.  Miss. — Branch  Bank  of  Alabama 
r.  Windham,  31  Miss.  317.  Mo. — Mun- 
day  V.  Leeper,  120  Mo.  417,  25  S.  W. 
481;  Wilsom  V.  Gregory,  61  Mo.  421. 
N.  C— A^alentine  v.  Britton,  127  N.  C. 
57,  37  S.  E.  74.  N.  J.— Petrie  v.  Voor- 
hees'  Exr.,  18  N.  .J.  Eq.  285.  N.  Y. 
Hardy  v.  Ames,  47  Barb.  413. 

Signature  by  Attorney.— The  fact 
that  the  personal  representative  au- 
thorized his  attorney  to  sign  the  no- 
tice to  creditors  in  his  name  and  in 
his  behalf,  did  not  affect  the  sufficiency 
of  notice.  Meikle  v.  Cloquet,  44  Wash. 
513,  '87  Pac.  841. 

Defects  Held  Immaterial.— The  no- 
tice is  not  rendered  inoperative  be- 
cause the  word  "file"  is  used  instead 
of  "register"  as  required  by  statute 
(Stokes  V,  Lemon  and  Gale  Co.,  96 
Miss.  868,  52  So.  457) ;  or  because  an 
executor  signed  the  notice  as  "admin- 
istrator" under  the  caption  "admin- 
istrator's notice"  (Finnev  V.  Barnes, 
97  Mass.  401). 

39.  Collamore  v.  Wilder,  19  Kan. 
67;  Robertson  r.  Agricultural  Bank,  28 
Miss.  237. 
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B.  Presentation  for  Allowance.  —  1.  Necessity  in  General. 
The  general  rule  is  that  all  claims  and  demands  against  a  decedent's 
estate  must  be  presented  to  the  personal  representative  or  to  the  court 
for  allowance*"  or  suit  cannot  be  instituted  thereon  and  they  will  be 
barred  at  the  expiration  of  the  time  limited  by  statute."*^  Claims  se- 
cured by  mortgage  should  be  presented,  if  resort  is  to  be  had  to  per- 
sonalty;*- and  unmatured  demands  running  to  certain  maturity/* 
or  debts  which  are  to  be  used  by  way  of  set-off"  must  be  exhibited 
for  allowance. 

The  state  is  generally  not  required  to  present  its  claim  for  taxes,*^ 
and  statutes  are  usually  construed  as  not  requiring  the  presentation 
of  contingent  claims**^  or  claims  arising  upon  a  liability  incurred  by 


Notice  by  a  special  administrator 
does  not  cause  the  short  term  statute 
of  limitations  to  run,  since  he  is  not 
authorized  to  allow  claims.  Pickering 
V.  Weiting,  47  Iowa  242.  Consult,  also, 
Ex  parte  Worthington,  54  Md.  359. 

40.  Ala. — Fretwell  v.  McLemore,  52 
Ala.  124.  Ark.— Watkins  v.  Parker, 
134  S.  W.  1187;  Walker  r.  Byers,  14 
Ark.  246  (presentation  must  be  made 
of  "all  claims  capable  of  being  as- 
serted in  any  court  of  justice,  either 
of  law  or  equity,  existing  either  at 
the  time  of  the  death  of  the  deceased 
or  coming  into  existence  at  any  time 
after  the  death").  Ind. — Wilson  %. 
Fahnestock,  44  Ind.  App.  35,  86  X.  E. 
1037.  Me.— Marshall  v.  Perkins,  72 
Me.  343,  nonsuiting  plaintiff  who  sued 
without  having  made  proper  presenta- 
tion. Mo.  — Wernse  r.  McPike,  100 
Mo.  476,  13  S.  W.  809,  N.  Y.—In  re 
Brown's  Estate,  60  Mjsc.  35,  112  N.  Y. 
Supp.  599.  Tex. — Converse  &  Co.  v. 
Sorley,  39  Tex.  515.  Utah. — Clayton 
f.  Dinwoody,  33  Utah  251,  93  Pac. 
723.  Wis.— Barrv  r.  Minahan,  127  "Wis. 
570,  107  N.  W.  488. 

41.  Consult   local   statutes. 

Suit  Must  Be  On  Claim  Presented. 
The  plaintiff  cannot  ret-over  against 
the  estate  of  a  decedent  upon  any 
other  cause  of  action  than  the  one  set 
tip  in  the  claim  which  he  presented. 
Bechtel  v.  Chase,  156  Cal.  707,  106 
Pac.  81. 

The  fact  that  the  will  directs  that 
all  testator's  debts  should  be  paid  does 
not  prevent  the  barring  of  a  claim  not 
presented  as  required  by  statute.  Kauf- 
man Bros.  V.  Redwine  (Ark.),  134  S.  W. 
1193. 

Equity  will  not  interfere  at  the  suit 
of    a    creditor    who    has    neglected    to 


present  his  claim  so  that  it  has  become 
barred  by  the  statute.  Bauer  v.  Gray, 
18  Mo.  App.  173.  Compare  Asher  v. 
Pegg,  146  Iowa  541,  123  N.  W.  739. 

42.  Ean. — Andrews  r.  Morse,  51 
Kan.  30,  32  Pac.  640.  Mich.  — Willard 
r.  Van  Leeuwen,  56  Mich.  15,  22  X.  W. 
185;  Clark  v.  Davis,  32  Mich.  154. 
N.  J. — Mutual  Benefit  Life  Ins.  Co. 
r.  Howell,  32  X.  J.  Eq.  146.  S.  D. 
Kelsey  f.  Welch,  8  S.  D.  255,  66  X.  W. 
390. 

Presentation  is  unnecessary  to  pre- 
serve a  mortgage  or  judgment  lien. 
N.  Y.—In  re  Eadie,  39'  Misc.  117,  78 
X.  Y.  Supp.  967.  Ohio.— Ambrose  v. 
Byrne,  61  Ohio  St.  146,  55  X.  E.  408. 
Wash.— Scammon  r.  W^ard,  1  Wash.  179, 

23  Pac.  439.  But  a  judgment  obtained 
in  the  courts  of  another  state  must  be 
presented  for  allowance  or  it  will  be 
barred  as  are  other  claims.  Fields  v. 
Estate  of  Mundav,  106  Wis.  3S3,  82 
N.  W.  343,  80  Am.  St.  Eep.  39. 

43.  Watkins  r.  Parker  (Ark.),  134 
S.  \V.  1187;  Garesche  f.  Lewis,  93 
Mo.  197,  6  S.  W.  54. 

44.  Emson  r.  Allen,  62  X.  J.  L. 
491,   41   Atl.   703. 

A  claim  for  breach  of  warranty  in 
the  sale  of  personal  property  by  a  de- 
ceased vendor  must  be  presented  for 
allowance  to  avoid  the  statutorv  bar. 
Clark  V.  Gates,  84  Minn.  381,  87  X.  W. 
941. 

45.  Graham  v.  Eussell,  152  Ind.  186, 
52  X.  E.  8C6;  Cullop  v.  City  of  Vin- 
cennes,  34  Ind.  App.  667,  72  X.  E. 
166;    State   r.    Tittmann,    119    Mo.    661, 

24  S.   W.   1032. 

46.  Minn. — In  re  Martin's  Estate, 
56  Minn.  420,  57  X\  W.  1065,  liability 
of  estate  because  deceased  a  stock- 
holder   in     an     insolvent     corporation. 
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the  administrator  on  a  contract  made  for  the  benefit  of  the  estate,^^ 

A  claim  of  ownership  of  property  in  the  hands  of  an  administrator 
or  excecutor  is  not  such  a  claim  as  must  be  presented  for  allowance 
within  the  time  fixed  by  a  statute.*^ 

Bevivor  Without  Presentation. — Presentation  is  not  a  necessary  pre- 
requisite to  revivor  of  an  action  against  personal  representative,  when 
decedent  dies  pending  the  action  and  before  final  judgment." 

Excuses  For  Not  Presenting.  — In  most  jurisdictions,  the  fact  that  the 
personal  representative  has  knowledge  of  the  existence  of  the  claim,°° 
or  that  suit  is  pending  against  the  estate,''^  does  not  dispense  with 
presentation  in  accordance  with  the  statutory  requirements. 

2.  Who  May  Present.  —  Presentment  must  be  made  by  someone 
having  an  interest  in  the  claim  or  by  one  authorized  by  the  person 
interested  therein.^^ 


Tex.— National  Guarantee,  etc.  Co.  v. 
Fly,  29  Tex.  Civ.  App.  533,  69  S.  W. 
231.  Wis.— South  Milwaukee  Co.  v. 
Murphy,  112  Wis.  614,  88  N.  W.  583. 

In  Mississippi,  a  claim  for  damages 
for  assault  and  battery  is  not  within 
§1993,  Code  1892,  providing  that  all 
claims  against  estate  must  bo  probated, 
since  section  refers  only  to  contractual 
claims.  Feld  v.  Borodofski,  87  Miss. 
727,  40  So.  816. 

47.  Cal.— Potter  v.  Lewin,  123  Cal. 
146,  55  Pac.  783,  claim  for  funeral  ex- 
penses. Ind. — Kush  v.  Kelley,  34  Ind. 
App.  449,  73  N.  E.  130,  claim  arising 
out  of  widow's  statutory  allowance. 
Ore. — In  re  Murray's  Estate,  56  Ore. 
132,  107  Pac.  19. 

48.  Order  of  St.  Benedict  v,  Stein- 
hauser,  179  Fed.  137;  Athearn  v.  Eyan, 
154  Cal.  554,  98  Pac.  390;  Brown  v. 
Town  of  Sevastopol,  153  Cal.  704,  93 
Pac.  363. 

49.  Fla. — Anderson  v.  Agnew  &  Co., 
38  Fla.  30,  20  So.  766.  Ind.  — Clodfelter 
V.  Hulett,  92  Ind.  426.  Ky.— Gray's 
Exr.  17.  Patton  's  Admr.,  3  Ky.  L.  Eep. 
393.  Ohio. — Musser's  Exr.  v.  Chase, 
29  Ohio  St.  577.  Wash.— Strong  v. 
Eldridge,  8  Wash.  595,  36  Pac.  696. 

After  judgment  is  revived,  no  pre- 
sentation of  it  to  the  administrator 
for  allowance  is  required.  Eddins  v. 
Graddy,  28  Ark.  500;  and  a  revivor  of 
a  suit  against  personal  representative 
dispenses  with  further  presentation. 
Moss  V.  Mosley,  148  Ala.  168,  41  So. 
1012. 

Executors  of  an  appellant  who  died 
pending  an  appeal  cannot,  after  they 
have   been    substituted   by   stipulation, 

Vol.  VI 


demand  a  nonsuit  on  ground  that  claim 
was  not  presented  to  them  as  execu- 
tors. Megrath  i\  Gilmore,  15  Wash. 
558,  46  Pac.  1032. 

50.  Ala.— Borum  v.  Bell,  132  Ala. 
85,  31  So.  454;  Allen  r.  Elliott,  67  Ala. 
432;  Jones'  Exrs.  v.  Lightfoot,  10  Ala. 
17.  III.— Morse  v.  Pacific  Ey.  Co.,  191 
111.  356,  61  N.  E.  104.  N.  Y.-In  re 
Brown's  Estate,  60  Misc.  35,  112  N.  Y. 
Supp.  599;  In  re  Morton's  Estate,  7 
Misc.  343,  28  N.  Y.  Supp.  82.  Utah. 
Clayton  v.  Dinwoodey,  33  Utah  251,  93 
Pac.    723. 

Cojjtra.— Perry  v.  West,  40  Miss.  233; 
Branch  Bank  f.  Ehew,  37  Miss.  110; 
Ellis  V.  Carlisle,  8  Smed.  &  M.  (Miss.) 
552;  Miller  V.  Trustees,  5  Smed.  &  M. 
(Miss.)  651.  Consult  also  Brown  V. 
Brown,  58  Conn.  85,  19  Atl.  236;  Mat- 
ter of  Gill,  199  N.  Y.  155,  92  N.  E. 
390. 

51.  Frazier  v.  Murphy,  133  Cal.  91, 
65  Pac.  326;  Vermont  Marble  Co.  v. 
Black,  123  Cal.  21,  55  Pac.  599;  Morse 
V.  Pacific  K.  Co.,  191  111.  356,  61  N.  E. 
104. 

W^here  the  same  person  is  adminis- 
trator of  the  creditor  as  well  as  of 
the  debtor  estate,  no  presentation  is 
necessary.  Thomas  v.  Chamberlain,  39 
Ohio  St.  112. 

52.  Ala.— Jones  &,  Co.  t.  Peebles,  130 
Ala.  269,  30  So.  564;  Eayburn  v.  Eay- 
burn,  130  Ala.  217,  30  So.  365;  Allen  f. 
Elliott,  67  Ala.  432.  Conn.— Meriden 
Steam  Mill  Lumb.  Co.  v.  Guy,  40  Conn. 
163,  holding  that  indorsee  and  not  m- 
dorser  must  present  when  note  not  yet 
due.  111.— Botto  V.  Eingwald,  60  111. 
App.  415.  Me. — Marshall  v.  Perkins,  Ti 
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A  claim  assigned  after  presentation  may  be  prosecuted  in  the  name 
of  the  person  by  whom  it  was  filed. ^^ 

Premature  Presentation.  —  The  fact  that  creditor  presented  his  claim 
to  one  named  as  executor  thirteen  daj^s  before  his  appointment  is 
immaterial  where  claim  was  retained  one  year  after  executor's  appoint- 
ment and  then  rejected.^* 

Second  Presentation. —  If  a  party  attempts  to  present  his  claim  but 
fails  to  do  .so  properh',  he  is  not  estopped  from  presenting  it  again,  if 
within  the  proper  time." 

3.  Sufficiency  of  Presentation  or  Filing.  —  When  presentation  to 
the  personal  representative  is  required,  the  claim  may  be  presented 
to  one  of  two  or  more  executors  or  administrators,^'®  or  to  the  author- 
ized agent  of  the  personal  representative,^^  and  it  is  not  necessary 
to  make  another  presentation  when  there  is  a  change  in  adminis- 
trators.^^ 

Wlien  the  statute  requrres  filing  in  court,  the  mere  placing  of  the 
claim  in  the  office  of  the  probate  judge,  without  bringing  it  to  the 
notice  of  the  court,  is  insufficient.^® 

Presentation  must  be  with  a  view  to  securing  the  allowance  of  the 
claim  against  the  state. '"^ 

4.  Statement  of  Claim.  —  a.    Form  and  Sufficioicy.  —  The  state- 


Me.  343.  Mo.— .Tenkins  v.  Morrow,  131 
Mo.  App.  288,  109  S.  W.  1051,  where 
claim  was  called  to  court's  attention 
by  administrator  and  court  said,  "It 
is  for  the  claimant  of  a  demand  against 
an  estate  to  present  it  for  allowance 
and  no  such  duty  is  imposed  upon  ad- 
ministrator." 

Presentation  To  Court.— A  presenta- 
tion of  a  claim  by  an  administrator 
whose  appointment  is  absolutely  void 
is  not  made  by  a  party  having  an 
interest  and  will  not  avoid  the  statute 
of  non-claim  (McDowell  r.  Jones,  53 
Ala.  25) ;  and  an  executor  represent- 
ing debtor  estate  is  not  a  proper  per- 
son to  act  as  agent  of  claimant  in 
presenting  claim  for  adjustment  and 
his  failure  to  do  so  at  claimant's  re- 
quest is  no  excuse  for  latter 's  failure 
to  present  his  claim  to  court  (Hobson 
A  Hobson,  40  Colo.  332,  91  Pae.  929). 

53.  Estate  of  Fitzgerald  f.  Union 
Sav.  Bank,  65  Xeb.  97,  90  X.  W.  994. 

54.  Scott  Stamp  &  Coin  Co.  v. 
Leake,  9  Cal.  App.  511,  99  Pac.  731. 

55.  Patrick  &  Co.  v.  Austin  (X.  D.), 
127  N.  W.  109. 

56.  Ala.— Carrington  v.  Odom,  124 
Ala.  529.  27  So.  510.  Cal.— Willis  v. 
Farley,  24  Ca/.  490.  Fla.— Barnes  v. 
Scott,   29   Fla.  285,   11   So.    48.     Kan. 


Clark's  Admr.  v.  Parkville  &  G.  K.  E., 
5   Kan.   6.54. 

Presentation  to  ancillary  administra- 
tor in  another  state  is  not  equivalent 
to  presentation  to  the  original  admin- 
istrator. Turner  v.  Eisor,  54  Ark.  33, 
15  S.  W.  13. 

57.  Cal.— Eoddan  r.  Doane,  92  Cal. 
.555,  28  Pac.  604.  lU.- Wells  v.  Miller, 
45  111.  33.  N.  Y.— Johnson  v.  Myers, 
103  X.  Y.  666,  9  X.  E.  55. 

5S.  Ala.— Flovd  V.  Clayton,  67  Ala. 
265.  Fla.— McHardy  r.  McHardv's 
Exr.,  7  Fla.  301.  Tex.— Parks  v.  Lub- 
bock   (Tex.   Civ.   App.),   50   S.   W.   466. 

59.  Phillips  f.  Beene's  Admr.,  38 
Ala.  24S;  Beene's  Admr.  v.  Phillips,  37 
Ala.  312. 

Filing  claim  with  the  clerk  is  a  suffi- 
cient presentation  of  it  to  the  court. 
Kevs  r.  Kevs'  Estate,  217  Mo.  48,  116 
S.  W.  537.  ' 

Mailing  to  administrator  who  failed 
to  file  is  insufficient  when  statute  re- 
quires that  claim  be  filed  with  court. 
Corv  V.  Gillespie,  94  Iowa  347,  62 
X.  W.  '837. 

60.  Smith  V.  Fellows,  58  Ala.  467; 
Pfeiffer  r.  Suss.  73  Mo.  245,  holding 
insufScient  an  exhibition  solely  with  a 
view  to  compromise. 
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ment  of  claim  filed  iu  court  need  nut  be  formal  or  observe  the  cer- 
tainty of  description  usually  essential  in  pleading;"  but  it  miist  set 
forth  the  amount,  nature  and  owner  of  claim  so  that  it  may  be 
properly  investigated  and  defended  against,  if  desired."^ 

The  demand,  whether  presented  to  the  court  or  to  the  personal 
representative,  must  be  reduced  to  writing,  a  verbal  statement  being 
insufficient."^  Where  the  claim  is  based  on  an  open  account,  the  state- 
ment should  give  the  items  of  which  it  is  composed,*^*  and  if  it  is 
based  on  a  negotiable  instrument,  the  filing  of  a  copy  is  sufficient.*''' 

b.  Verification.  —  The  statutes  generally  require  in  substance  that 
an  affidavit  accompany  the  claim  stating  that  the  amount  is  justly 
due,  that  there  are  no  offsets,  and  that  no  payments  have  been  made 
thereon  which  are  not  credited.''® 


61.  Ala.— Flovd  v.  Clayton,  67  Ala. 
265;  Flinn  v.  Shackelford,  42  Ala.  202. 
Cal.— Pollitz  r.  Wickersham,  150  Cal. 
238,  '88  Pac.  911.  Ind. — Leimgruber  v. 
Leimgruber,  172  Tnd.  370,  86  N.  E.  73, 
88  N.  E.  593;  Hileman  r.  Hileman,  85 
Ind.  1;  Hyatt  V.  Bonham,  19  Ind.  App. 
256,  49  N.  E.  361;  Gibbs  i:  Ely,  13 
Ind.  App.  130,  41  N.  E.  351.  Mo. 
State  v.  Seaborn,  139  Mo.  582,  38  S.  W. 
809  (where  tax  collector  simply  filed 
tax  bill  in  probate  court);  Corson  v. 
Waller,  104  Mo.  App.  621,  78  S.  W. 
656;  Monumental  Bronze  Co.  V.  Doty, 
99  Mo.  App.  195,  73  S.  W.  234,  78 
S.  W.  850;  Walker  v.  Gav's  Estate, 
73  Mo.  App.  89.  Neb.— Estate  of  Fitz- 
gerald V.  Union  Savings  Bank,  65  Neb. 
97,  90  N.  W.  994.  Vt.— Batchelder  v. 
White's  Admr.,  82  Vt.  132,  71  Atl. 
1111. 

62.  Ala.— Borum  i).  Bell,  132  Ala. 
85,  31  So.  454.  Conn. — Hoskins  v. 
Saunders,  80  Conn.  19,  66  Atl.  785.  111. 
Carter  v.  Pierce,  114  111.  App.  589.  Ind. 
Loekwood  v.  Bobbins,  125  Ind.  398,  25 
N.  E.  455;  Walker  v.  Heller,  104  Ind. 
327,  3  N.  E.  114;  Woods  v.  Matlock, 
19  Ind.  App.  364,  48  N.  E.  384;  Cooper 
t\  Griffin,  13  Ind.  App.  212,  40  N.  E. 
710.  Me. — Hurley  v.  Farnsworth,  78 
Atl.  291. 

63.  Me.— Millett  v.  Millett,  72  Me. 
117.  Mo. — Williams  v.  Gerber,  75  Mo. 
App.  18.  N.  Y.— 7/1  re  Morton's  Es- 
tate, 7  Misc.  343,  28  N.  Y.  Supp.  82; 
King   V.    Todd,    15    N.    Y.    Supp.    156. 

Consult,  also,  Pipe  v.  Thorp,  44 
Conn.  450. 

64.  Ind.— Dodds  v.  Dodds,  57  Ind. 
293.  Mich. — McHugh  v.  Dowd's  Es- 
tate. 86  Mich.  412,  49  N.  W.  216.  Mo. 
Roethlisberger  v.  Caspari,  12  Mo.  App. 
514. 
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Claim   Cannot   Be   Made   Piecemeal. 

Where  the  whole  indebtedness  is  one 
account,  the  creditor  should  not  divide 
his  account  into  several  parts  and  ex- 
hibit it  to  the  administrator  or  pre- 
sent it  to  the  court  for  allowance  by 
piecemeal.  Pfeiffer  v.  Suss,  73  Mo. 
245. 

65.  Ala. — Agnew  f.  Walden,  95 
Ala.  108,  10  So.  224;  Flinn  v.  Shackel- 
ford, 42  Ala.  202.  Cal.  — Crocker- Wool- 
worth  Nat.  Bank  t:  Carle,  133  Cal.  409, 
65  Pac.  951;  Landis  v.  Woodman,  126 
Cal.  454,  58  Pac.  857.  Conn.— White 
t'.  Brown,  19  Conn.  577.  Ind. — Garrigus 
V.  The  Home  Frontier  and  F.  M.  Soc, 
3  Ind.  App.  91,  28  N.  E.  1009,  50 
Am.    St.    Rep.    262;    Pulley   V.    Perfect, 

30  Ind.  379.    N.  H.— Tebbetts  v.  Tilton, 

31  N.  H.  273. 

66.  Cases  requiring  substantial  com- 
pliance with  statutory  requirements: 
Ark.— Eddy  f.  Llovd,  90  Ark.  340,  119 
S.  W.  264.  Cal.— Richards  v.  Blaisdell, 
12  Cal.  App.  101,  106  Pac.  732;  Maier 
Packing  Co.  V.  Frey,  5  Cal.  App.  80, 
89  Pac.  -875  (holding  defective  affidavit 
on  behalf  of  corporation).  Ky. — Lan- 
caster's Exr.  V.  O'Brien,  136  Ky.  589, 
124  S.  W.  854;  Crane  &  Breed  Mfg. 
Co.  V.  Stagg's  Admr.,  135  Ky.  428,  122 
S.  W.  225  (holding  insufficient  under 
circumstances  an  affidavit  of  employe) ; 
Spradlin  v.  Stanley's  Admr.,  30  Ky.  L. 
Rep.  928,  99  S.  W.  965.  Miss.— Walker 
r.  Nelson,  87  Miss.  268,  39  So.  '809; 
Cheairs  v.  Cheairs,  81  Miss.  662,  33  So. 
414.  Mo. — Waltemar  r.  Schmick's  Es- 
tate, 102  Mo.  App.  133,  76  S.  W. 
1053.  Tex. — Dowell  r.  Collin  County 
Nat.  Bank  (Tex.  Civ.  App.),  126  S.  W. 
29;  Whitmire  t'.  Powell  (Tex.  Civ. 
App.),  117  S.  W.  433. 

In  Kentucky,  the  claim  must  also  be 
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The  attorney  or  agent  of  a  creditor  is  frequently  authorized  to  au- 
thenticate claims,  when  acquainted  with  the  facts  or  when  sufficient 
reason  exists  why  the  claimant  cannot  make  affidavit.®^ 

c.  Amendment.  —  After  a  claim  against  estate  has  been  filed,  an 
amendment  restating  the  claim  or  supplying  deficiencies  or  omissions 
may  be  made.''* 


verified  by  a  person  other  than  the 
claimant  who  must  give  his  reaso^ 
why  he  believes  claim  to  be  just  and 
correct.  Dewhurst  r.  Shepherd's  Exr., 
102   Ky.   239,   43   S.   W.   253. 

Verification  Jurisdictional.— Verifica- 
tion has  been  held  a  condition  prec- 
edent to  the  exercise  of  jurisdiction 
over  the  demand  by  the  probate  court. 
Fitzpatrick  v.  Stevens,  114  Mo.  App. 
497,  89  S.  W.  897,  Contra,  Gutierrez 
V.   Scholle,  12   N.   M.  328,   78  Pac.  50. 

A  copy  of  the  original  affidavit  is 
insufficient  when  presented  with  claim. 
Ash  V.  Clark,  32  Wash.  390,  73  Pac. 
351. 

Independent  Demand. — Claimant  need 
not  specify  in  his  affidavit  an  inde- 
pendent demand  due  from  him  to  es- 
tate which  personal  representative  may 
or  may  not  plead  as  a  counterclaim, 
at  his  option.  Osborne  r.  Parker,  66 
App.  Div.  277,  72  X.  Y.  Supp.  894. 

Verification  by  Assignee.  —  "Where 
debt  is  assigned  after  it  has  been 
properly  verified  and  presented,  no  fur- 
ther authentication  need  be  made  by 
assignee.  Collier  v.  Trice,  79  Ark.  414, 
96  S.  W.  174. 

67.  See  Orene  Parker  Co.  v.  Emer- 
son, 91  Ark.  256,  120  S.  W.  968,  con- 
struing Arkansas  Laws  1866-7,  p.  318, 
so  as  to  allow  an  agent  or  attorney 
to  authenticate;  and  Empire  State  Min. 
Co.  V.  Mitchell,  29  Mont.  55,  74  Pac. 
81,  where  claimant  a  corporation  and 
officers  uon  residents. 

Affidavit  by  creditor's  husband  as 
her  agent  is  insufficient,  when  statute 
requires  affidavit  by  creditor.  Saun- 
ders r.  Stephenson,  94  Miss.  676,  47 
So.  783. 

Oral  Authentication. — Statutes  some- 
times permit  the  verification  of  claim 
by  oath  in  open  court.  See  Wagoner 
Undertaking  Co.  v.  .Jones,  134  Mo.  App. 
101,  114  S.  W.  1049,  where  appellate 
court  under  such  statute  presumed  an 
oral  verification  in  absence  of  proof 
to  the  contrary. 

Waiver  of  Verification.  — The  formal 


authentication  of  claim  may  be  deemed 
waived  by  failure  to  object  to  suffi- 
ciency of  affidavit  before  court  con- 
siders claim  on  its  merits.  Ky.  — Lyons 
Exrx,  V.  Logan  Co.  Bank's  Assignee, 
25  Ky.  L.  Kep.  1668,  78  S.  W.  454;  Al- 
bertson  v.  Prewitt,  20  Kv.  L.  Rep. 
1309,  49  S.  W.  196.  N.  J.— Sevmour 
r.  Goodwin,  68  N.  J.  Eq.  189,  59  Atl. 
93.  Ohio.— Morgan  v.  Bartlette,  2 
Ohio  Cir.  Dec.  244. 

See  also,  Guerian  v.  Joyce,  133  Cal. 
405,  65  Pac.  972. 

68.  Conn.  —  Merwin  's  Appeal,  72 
Conn.  167,  43  Atl.  1055,  allowing  amend- 
ment after  original  claim  held  insuffi- 
cient on  demurrer.  111.— McCall  v.  Lee, 
24  111.  App.  585,  affirmed,  120  111.  261, 
11  N.  E.  522.  Ind.— Peden's  Admr.  v. 
King,  30  Ind.  181.  la.— /n  re  Black- 
man's  Estate,  143  Iowa  553,  120  N.  W. 
664;  Wise  v.  Outtrim,  139  Iowa  192, 
117  N.  W.  264  (allowing  amendment 
after  expiration  of  period  for  filing 
claims).  Mo.— Corson  v.  Waller,  104 
Mo.  App.  621,  78  S.  W.  656,  refusing 
to  allow  amendment  in  appellate  court 
when  original  demand  a  mere  nullity. 
Nov.- Kirman  r.  Powning,  25  Nev. 
378,  60  Pac.  834,  61  Pac.   1090. 

Amendment  Not  in  Writing. — The 
fact  that  the  amendment  was  not  re- 
duced to  writing  was  immaterial  when 
the  court  allowed  amendment  and  the 
cause  proceeded  to  the  end  on  the 
theory  that  amendment  had  been  made. 
Longwell  v.  Mierow,  130  Wis.  208,  109 
X.  W.  943. 

Verification  of  Amended  Claim. 
When  claim  has  been  transferred  to 
the  issue  docket  for  trial,  the  fact 
that  amended  claim  was  not  accom- 
panied by  an  affidavit  is  not  ground 
-for  demurrer.  Pence  v.  Young,  22  Ind. 
App.   427,  53   X.   E.   1060. 

Order  Not  Appealable. — An  order 
denying  a  motion  to  amend  claim  as 
presented  by  adding  thereto  the  fact 
that  it  is  secured  by  mortgage  is  not 
appealable.  Estate  of  Turner,  128  Cal, 
388,  60  Pac.  967. 
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A  defect  in  the  verification  may    also     be     cured    l)y     amendment/" 

A  substantial  change  in  the  claim  by  amendment  will  not  be  allowed 
after  the  expiration  of  the  time  for  the  presentation  of  claims.'^" 

5.  Claims  of  Personal  Representatives.  —  In  many  jurisdictions 
executors  and  administrators  are  now  re<iuired  to  present  their  own 
claims  against  estate  to  the  court  for  allowance  or  credit  therefor  can- 
not be  taken  on  final  settlement/^  But  in  the  absence  of  a  statute 
requiring  presentation  to  court,  the  executor  or  administrator  may 
ask  credit  in  his  account  for  the  amount  of  his  claim  upon  the  final 
settlement  of  estate." 

C.  Allowance  by  Court.  —  1.  Notice  to  Personal  Representative. 
In  jurisdictions  where  the  court  allows  claims,  notice  to  the  personal 
representative  of  the  filing  of  claim  against  estate  is  usually  essential 
before  the  court  is  authorized  to  adjudicate  thereon."  _  Where  the 
statute  requires  notice  of  the  presentation  of  claim,  service  upon  one 
of  two  executors  or  administrators  is  sufficient.'^* 


69.  Gillespie  t*.  Campbell,  149  Ala. 
193,  43  So.  28;  Wagoner  Undertaking 
Co.  V.  Jones,  1.34  Mo.  App.  101,  114 
S.  W.  1049  (allowing  amendment  al- 
though court  held  to  have  no  jurisdic- 
tion to  allow  an  unverified  claim); 
Dawson  v.  Wombles,  104  Mo.  App.  272, 
78  S.  W.  823. 

70.  Estate  of  Turner,  128  Cal.  388, 
60  Pae.  967;  In  re  Sullenberger,  72 
Cal.  549,  14  Pac.  513;  Dickey  v.  Dickey, 
8  Colo.  App.  141,  45  Pac.  228. 

71.  In  re  Hildebrandt,  92  Cal.  433, 
28  Pac.  486;  Estate  of  Taylor,  16  Cal. 
434;  Estate  of  Taylor,  10  Cal.  482; 
Neilley  v.  Neilley,  '89  N.  Y.  352;  Smith 
V.  Christopher,  3  Hun  (N.  Y.)  585; 
Treat  v.  Fortune,  2  Brad.  Sur.  (N.  Y.) 
116;  Hanlon  v.  Wheeler  (Tex.  Civ. 
App.),  45  S.  W.  821  (stating,  how- 
ever, that  administrator  may  include 
as  items  in  his  final  account  his  claims 
for  expenses  in  administration,  without 
having   filed   them   for   allowance). 

Where  but  one  of  two  executors  is 
a  creditor  of  estate,  the  claim  of  ex- 
ecutor need  not  be  presented  to  the 
court,  although  statute  requires  pre- 
sentation where  personal  representative 
is  a  creditor.  Gallivan  v.  Jones,  102 
Fed.  423,  42  C.  C.  A.  408. 

In  Michigan,  claims  due  administra- 
trix must  be  presented  to  commission- 
ers appointed  under  3  Comp.  Laws, 
§9380,  or  they  can  not  be  allowed  on 
final  accounting.  In  re  Hodges'  Es- 
tate, 157  Mich.  198,  121  N.  W.  748. 
In  Vermont,  also,  personal  representa- 
tive  must   present   his    claim   to    com- 
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missioners  or  his  claim  will  be  barred 
like  that  of  any  other  creditor.  Riley 
r.  Mc'Tnlear's  Estate,  61  Vt.  254,  17 
Atl.  729,  19  Atl.  996. 

Verification. — Administrators  and  ex- 
ecutors are  required  to  verify  their 
claims  upon  presentation  to  court. 
Hood  V.  Maxwell,  23  Ky.  L.  Rep.  1791, 
66  S.  W.  276;  In  re  Clapsaddle's  Es- 
tate, 4  Misc.  355,  24  N.  Y.  Supp.  313; 
Terry  v.  Dayton,  31  Barb.  (N.  Y.) 
519. 

Specific  Performance.— An  adminis- 
tratrix with  whom,  as  an  individual, 
decedent  made  a  written  contract  to 
convey  land,  may  petition  the  court 
for  an  order  directing  her,  as  admin- 
istratrix, to  execute  a  conveyance  of 
the  real  estate  to  herself.  Estate  of 
Garnier,  147  Cal.  457,  82  Pac.  68. 

72.  Fla.  —  Sanderson 's  Admrs.  v. 
Sanderson,  17  Fla.  820.  Md.— State  v. 
Eeigart,  1  Gill  1,  39  Am.  Dee.  628. 
Mass. — Bucklev  v.  Buckley,  157  Mass. 
536,  32  N.  E.  863. 

73.  111.— Wallace  v.  Gatchell,  106 
HI.  315;  Hales  v.  Holland,  92  111.  494 
(holding  adjudication  without  notice 
a  nullity  and  subject  to  collateral  at- 
tack), la. — Ashton  v.  Miles,  49  Iowa 
564.  Kan,— Scroggs  v.  Tutt,  20  Kan. 
271,  although  claim  allowed  by  court 
was  a  certified  transcript  of  judgment 
against  decedent.  N.  M, — Chaves  V. 
Perea,  3  N.  M.  84. 

74.  Tewalt  v.  Irwin,  164  111.  592,  46 
N.  E.  13;  Clark's  Admr.  V.  Parkville 
&  G.  E,  Co.,  5  Kan.  654. 
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2.  Pleadings.  —  Formal  pleadings  are  usually  not  required  in  rais- 
ing objections  to  the  allowance  of  claims  presented  to  court.'^ 

3.  Order.  —  The  order  should  be  for  the  allowance  of  the  claim 
at  a  certain  sum  or  for  disallowance,'®  and  upon  a  finding  for  claimant, 
he  is  entitled  to  an  allowance  of  his  costs.'^ 

The  order  will  not  be  rendered  ineffective  because  of  a  merely  formal 
defect,''*  Upon  notice  to  the  parties  affected,  the  court  may  correct  an 
error  made  in  its  order.'^^ 


75.  Ark.— Leake  v.  Sutherland,  23 
Ark.  219,  permitting  reliance  on  any 
meritorious  defense  in  probate  court 
without  formal  or  written  pleadings. 
Colo.— Alvater  v.  First  Nat.  Bank,  45 
Colo.  528,  103  Pac.  378;  Hobson  v. 
Hobson,  40  Colo.  332,  91  Pac.  929 
(where  court  says  that  plea  of  stat- 
ute of  limitations  or  other  objection 
might  be  orally  interposed  before  or 
at  the  hearing).  111. — Bromwell  v. 
Estate  of  Bromwell,  139  111.  424,  28 
N.  E.  1057  (allowing  advantage  to  be 
taken  of  statute  of  limitations  with- 
out its  being  specially  pleaded);  Wolf 
V.  Beaird,  123  111.  585,  15  X.  E.  161; 
Thorp  V.  Goewey,  85  111.  611. 

Failure  To  Deny. — Where  administra- 
tor failed  to  file  a  denial  in  a  district 
court  of  Iowa  sitting  as  a  court  of 
probate,  the  court  said:  "As  there 
was  no  written  answer  to  the  claim, 
in  accord  with  the  practice  in  such 
cases,  wherein  no  formal  pleadings  are 
required,  the  resistance  of  the  defend- 
ant put  in  issue  all  matters  upon  which 
a  defense  to  the  claim  might  be  based, 
usually  set  up  in  a  general  denial.  It 
is  not  to  be  presumed  that  defendant 
admitted  plaintiff's  right  to  recover, 
or  the  validity  of  his  claim."  Scovil 
V.   Fisher,   77  Iowa  97,  41   X.  W.  583. 

Statutes  Frequently  Dispense  With 
Answers. — See  Pence  r.  Young,  22  Tnd. 
App.  427,  53  N.  E.  1060,  quoting  Ind. 
St.  §2479,  Burns  1894,  relating  to 
claims  against  estate  which  provides 
that  "it  shall  not  be  necessary  for 
executor  or  administrator  to  plead  any 
matter  by  way  of  answer,  except  a 
set-off  or  a  counterclaim." 

76.  La  Eoe  v.  Freeland.  8  Mich.  531. 
See  also,  Dick  r.  Dumbauld,  10  Ind. 
App.  508,  38  N.  E.  78,  where  court 
held  that  a  decree  directing  payment 
of  "balance  due"  was  too  indefinite 
to  be  effectual  because  not  purporting 
to  ascertain  and  determine  the  sum 
due, 


Order  for  Payment  in  Stock.— Where 

decedent  had  an  option  to  pay  a  note 
by  delivery  of  certain  corporate  stock, 
the  court,  upon  allowing  claim  as  a 
valid  claim  against  estate,  might  or- 
der personal  representative  to  pay  the 
note  by  delivery  of  stock.  In  re 
Vance's  Estate,  152  Cal.  760,  93  Pac. 
1010. 

When  Claim  Not  Due.— An  order  of 
allowance  may  be  made  against  estate 
with  a  proviso  that  claim  shall  be  paid 
when  due.  Kavanaugh  v.  Shaughnessy, 
41   Mo.   App.   657. 

77.  Brown  v.  First  Nat.  Bank,  49 
Colo.  393,  113  Pac.  483;  Maddox  v. 
Maddox,  97  Ind.  537. 

78.  West  V.  Krebaum,  88  111.  263 
(order  allowing  claim  entitled  against 
estate  instead  of  against  administra- 
tor); .Johnson  v.  Gillett,  52  111.  358 
(deciding  that  no  particular  form  is 
required  to  make  order  binding);  In  re 
Bradley,  25  Misc.  261,  54  N.  Y.  Supp. 
555  (where  decree  established  right 
but  did  not  direct  iiavmcnt  of  money). 

Failure  of  judge  to  sign  order  of  al- 
lowance does  not  invalidate  or  render 
allowance  of  no  effect.  McCormick  v. 
McCormick,  53  Neb.  255,  73  N.  W. 
693. 

InsufScient  Proof  of  Allowance. — In 
Gentile  v.  Kennedy,  8  N.  M.  347,  45 
Pac.  879,  the  court  said:  "Proceed- 
ings in  the  probate  court  are  not  con- 
ducted with  a  very  strict  regard  to 
forms  but  it  would  be  too  unsafe  to 
hold  that  a  mere  indorsement  upon  an 
account  of  its  approval  by  some  one 
styling  himself  probate  judge  was 
sufficient  evidence  of  its  allowance  by 
the  probate  judge." 

79.  Page  v.  Ealph,  55  Ark.  52,  17 
S.  W.  365,  holding  resort  to  equity 
unnecessary   and   improper. 

Notice  Necessary. — It  is  error  to 
alter  decree  without  notice  to  party 
affected,   even   if   at    the    same    term. 
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4.  Setting  Aside  Order.  —  a.  Jurisdiction.  —  The  court  which  al- 
lows or  disallows  claim  usually  has  power  to  vacate  or  set  aside  its 
order  upon  motion  or  petition.^"  And  when  ground  for  equitable  re- 
lief exists,  a  bill  to  set  aside  an  allowance  of  a  claim  against  the  estate 
may  be  filed  in  a  court  of  equity.^^ 

b.  Who  May  Institute  Proceedings.  —  The  heirs  or  devisees,"-  cred- 
itors,^^ or  other  persons  whose  interests  are  affected,**  may  institute 
proceedings  to  vacate  allowance  or  have  it  set  aside. 

c.  Sufficiency  of  Grounds.  —  Fraud  or  mistake  is  a  sufficient  ground 
aipon  which  to  obtain  a  decree  vacating  or  setting  aside  the  order  of 
allowance.*^  But  an  allegation  that  a  claim  allowed  by  the  probate 
court  was  barred  by  statute  of  limitations  does  not  set  forth  a  sufficient 
ground  for  equitable  relief.*'' 


Ault  V.  Bradley,  191  Mo.  709,  90  S.  W. 
775. 

A  nunc  pro  tunc  order  may  be  made 
correcting  mistake  when  there  is  a  dis- 
crepancy between  judgment  of  the 
probate  court  allowing  demand  and  the 
entries  made  on  the  back  of  demand 
and  in  the  book  of  abstracts  of  allow- 
ances. Ritchey  f.  Withers,  72  Mo. 
556. 

80.  Cal. — In  re  Sullenberger,  72  Cal. 
549,  14  Pae.  513.  Colo.— Clemes  v. 
Fox,  25  Colo.  39,  53  Pac.  225,  allow- 
ing vacation  at  a  subsequent  term. 
Idaho.— Estate  of  Coryell,  16  Idaho 
201,  101  Pac.  723.  111.— Whittemore  r. 
Coleman,  144  111.  App.  109  (at  any 
time  during  administration);  Schlink 
t'.  Maxton,  48  111.  App.  471.  la. — In  re 
Douglas'  Estate,  140  Iowa  603,  117 
N.  W.  982;  Estate  of  Davenport,  85 
Iowa  293,  52  N.  W.  197.  Kan.--Lutz 
r.  Bolson,  59  Kan.  777,  53  Pac.  523. 
Minn.— 7n  re  Gragg,  32  Minn.  142,  19 
N.  W.  651,  vacation  by  probate  court. 
Mo.— Mason  v.  Gaither's  Estate,  106 
Mo.  App.  354,  80  S.  W.  277,  vacation 
bv  probate  court.  Neb. — In  re  Brusha's 
Estate,  87  Neb.  254,  126  N.  W.  1079, 
petition  for  vacation  filed  in  probate 
court   at  same  term. 

81.  Ark.  — Scott  v.  Penn,  QB  Ark. 
492,  60  S.  W.  235.  Mich.— Lyle  v.  An- 
derson, 123  Mich.  601,  82  N.  W.  246. 
Mo.— Walther  v.  Null,  233  Mo.  104,  134 
S.  W.  993;  Purdy  v.  Gault,  19  Mo.  App. 
191.  Tex.— Cone  v.  Crum,  52  Tex.  348; 
Giddings  v.  Steele,  28  Tex.  732. 

Statutory  Remedy  Not  Exclusive. 
The  fact  that  the  statute  authorizes 
the  probate  court  to  vacate  its  order 
improperly  allowing  claim  does  not  de- 
prive a  court  of  equity  of  its  jurisdic- 
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tion  to  set  aside  an  order  fraudulently 
obtained.  Walther  v.  Null,  233  Mo. 
104,  134  S.  W.  993;  Fitzpatrick  V. 
Stevens,  114  Mo.  App.  497,  89  S.  W. 
897. 

82.  m.— Schlink  t\  Maxton,  153  111. 
447,  38  X.  E.  1063.  Mo.~Keele  v. 
Keele,  118  Mo.  App.  262,  94  S.  W. 
775;  Martin  v.  Estate  of  Nichols,  63 
Mo.  App.  342  (although  heir  has  sold 
his  interest  in  decedent's  estate). 
Neb.  — 7n  re  Brusha's  Estate,  87  Neb. 
254,  126  N.  W.  1079.  Tex.— Giddings 
r.  Steele,  28  Tex.  732,  91  Am.  Dec. 
336. 

83.  Mason  v.  Gaither's  Estate,  106 
Mo.  App.  354,  80  S.  W.  277. 

84.  Sherman  v.  Whiteside,  190  III. 
576,  60  N.  E.  838  (legatees);  In  re 
Douglas'  Estate,  140  Iowa  603,  117 
N.  W.  982;  Estate  of  Davenport,  85 
Iowa  293,  52  N.  W.  197   (distributee). 

85.  Ark.— Davis  v.  Rhea,  90  Ark. 
261,  119  S.  W.  271;  Scott  v.  Penn,  68 
Ark.  492,  60  S.  W.  235.  Colo.— Clemes 
T.  Fox,  25  Colo.  39,  53  Pac.  225.  111. 
Schlink  v.  Maxton,  48  111.  App.  471. 
la. — In  re  Douglas'  Estate,  140  Iowa 
603,  117  N.  W.  982;  Estate  of  Daven- 
port, 85  Iowa  293,  52  N.  W.  197.  Mo. 
Fitzpatrick  v.  Stevens,  114  Mo.  App. 
497,  89  S.  W.  897.  Neb.— Estate  of  Mc- 
Kenna  r.  McCormick,  60  Neb.  595,  83 
N.  W.  844.  Tex.— Cone  v.  Crum,  52 
Tex.  348;  Giddings  v.  Steele,  28  Tex. 
732.  Wis. — McLachlan  v.  Staples,  13 
Wis.  448. 

86.  Dver  t".  Jacoway,  50  Ark.  217, 
6  S.  W.'902;  Campbell  V.  Shotwell,  51 
Tex.  27;  Lott  v.  Cloud,  23  Tex.  254. 

The  probate  court  may  set  aside  an 
order  allowing  claim,  if  motion  is  filed 
during   term   in    which    allowance    waa 
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5.  Appeals  From  Order.  —  a.  Bight  of  Appeal.  —  "When  the  court 
passing  on  the  validity  of  a  claim  has  jurisdiction  to  make  a  final 
order,  an  appeal  may  be  taken  from  an  order  allowing*^  or  disallow- 
ing** a  claim  against  the  estate.  But  where  the  claim  is  single  in 
character,  although  comprising  several  items,  the  appeal  must  embrace 
the  whole  decision  and  not  be  restricted  to  the  portion  disallowing 
certain  specified  items."''  If  order  of  disallowance  is  not  a  final  ad- 
judication of  claimant's  rights  and  he  may,  after  rejection  of  his  claim, 
sue  to  establish  his  demand  in  another  court,  such  order  is  not  ap- 
pealable."** 

Appeal  From  Decision  of  Commissioners. —  When  the  statute  author- 
izes the  submission  of  claims  against  the  estates  to  commissioners  for 
allowance  or  disallowance,  an  appeal  may  be  taken  from  their  decision."^ 


made  and  shows  that  claim  was  barred 
by  statute.  In  re  Brusha's  Estate,  87 
Neb.  254,  126  N.  W.  1079. 

Suit  and  Application.— For  distinc- 
tion between  suit  in  equity  to  set  aside 
and  application  to  probate  court,  as 
to  necessary  grounds  for  relief,  see 
Hendron  r.  Kinner,  110  Iowa  544,  80 
X.  W.  419,  81  X.  W.  783. 

A  motion  to  set  aside  at  a  term  sub- 
sequent to  one  in  which  claim  was  al- 
lowed will  not  be  granted  on  the  ground 
that  personal  representative  had  a  valid 
defense  against  claim.  McGrew  v. 
State  Bank,  (30  Xeb.  716,  84  X.  W. 
99.  See  also,  Hicks  v.  Oliver,  78  Tex. 
233,  14   S.   W.  575. 

87.  Conn.  —  Peck  r.  Sturges,  11 
Conn.  420,  appeal  from  order  accepting 
report  of  commissioners.  111. — Grier  v. 
Cable,  159  111.  29,  42  X.  E.  39.5. 
Minn.— State  r.  Probate  Court  of  Hen- 
nepin County,  28  Minn,  381,  10  X.  W. 
209,  refusing  to  review  on  writ  of  cer- 
tiorari. Mo. — Estate  of  McCune,  76 
Mo.  200.  Neb.— Yeatman  r.  Yeatman, 
35  Xeb.  422,  53  X.  W.  385.  N.  H. 
Harmon  v.  Haines,  68  X.  H.  28,  38 
Atl.  734;  Sawyer  v.  Copp,  6  X.  H. 
42.  Pa.— Phillips  r.  Allegheny  Valley 
E.   Co.,  107  Pa.  465. 

When  Certiorari  Proper.— When  the 
action  of  court  directing  the  payment 
of  claims  is  extra-judicial  and  void,  a 
writ  of  certiorari  is  the  proper  rem- 
edy, since  there  is  no  appeal  from  an 
order  of  this  nature.  Clarke  v.  Pro- 
bate Court  of  Town  of  Eichmond,  29 
E.  I.  37,  69  Atl.  4. 

88.  Ark.— Wyatt  r.  Burr,  25  Ark, 
476,  appeal  and  not  certiorari.  Colo. 
Corning  v.  Eyan,  3  Colo.  525.  Ind. 
McCurdy    v.   Love,  97   Ind.    62,    appeal 


proper  and  not  a  complaint  for  the  re- 
I  view  of  .iu<iS™6nt.  N.  H. — Chapman 
I  V.  Gale,  32  X.  H.  141. 
I  Attorney's  Fee.— An  order  of  court 
\  refusing  to  allow  a  claim  for  attorney's 
I  fees  is  not   one  disallowing  a  claim   of 

creditor    against    estate,    within    Minn. 

Gen.   St.,   1894,   §4665,   and   therefore   is 

not    appealable.      Smith    r.    Pence,    62 

Minn.  321,  64  X.  W.  822. 

89.  Stellmacher  v.  Bruder,  93  Minn. 
98,  100  X.  W.  473;  St.  Paul  Trust  Co. 
c.  Kittson,  84  Minn.  493,  87  X.  W. 
1012;  Capehart  f.  Logan,  20  Minn. 
442. 

Appeal  from  Order  Vacating.— In 
Illinois,  the  order  of  the  probate  court 
setting  aside  its  judgment  allowing 
claim  against  estate  is  interlocutory 
only,  and  no  appeal  can  be  prosecuted 
from  such  order.  De  Clerque  v.  Camp- 
bell, 231  111.  442,  83  X.  E.  224.  But 
in  Nebraska,  the  statute  has  been  con- 
strued as  authorizing  an  appeal  where 
order  allowing  claim  is  vacated.  Es- 
tate of  McKenna  v.  McCormick,  60  Xeb. 
595,  83  N.  W.  844. 

Writ  of  Review. — In  Oregon,  a  writ 
of  review  will  be  allowed  where  pro- 
bate court  approves  a  claim  of  admin- 
istrator against  estate  which  was  not 
presented  within  the  time  limited  by 
statute.  Farrow  v.  Nevin,  44  Ore.  496, 
75   Pac.   711. 

90.  Mont. — In  re  Barker's  Estate, 
26  Mont.  279,  67  Pac.  941,  Tex. 
Campbell  f.  Tackaberry,  51  Tex.  37. 
Wash.— Wilkins  v.  Wilkins,  1  Wash.  87, 
23  Pac.  411. 

91.  .lenks  v.  Judge  of  Probate,  96 
Mich.  122,  55  N.  W.  563;  Lothrop  f. 
Conely,  39  Mich.  757;  Patton  v.  Bost- 
wick,  39  Mich.  218  (dismissing  bill  in 
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b.  Persons  Entitled  to  Appeal.  —  Tn  most  jurisdictions  administra- 
tors or  executors  are  authorized  to  prosecute  an  appeal  from  an  order 
finally  allowing  a  claim ;"-  but,  unless  expressly  authorized  by  statute, 
personal  representatives  have  no  right  to  appeal,  on  behalf  of  cred- 
itors, from  an  order  disallowing  a  claim  against  the  estate."^  Statutes 
relative  to  appeals  are  usually  sufficiently  liberal  to  permit  appeals  by 
creditors^*  and  heirs,"^  especially  where  the   personal  representative 


chancery  to  set  aside  order  of  disal- 
lowance) ;  Parry  v.  Wright,  20  Wis. 
483. 

92.  Ala. — ^Pearson  v.  Darrington,  32 
Ala.  227.  Ark.— Hall  v.  Kutherford, 
89  Ark.  553,  117  S.  W.  548;  Scott  v. 
Penn,  68  Ark.  492,  60  S.  W.  235.  Me. 
Eeed  v.  Foster,  54  Me.  499.  Mo.— Es- 
tate of  McCune,  76  Mo.  200.  Neb. 
Herman  v.  Beck,  68  IS^eb.  566,  94  N.  W. 
512,  "either  by  appeal  or  error."  Tex. 
Harper  v.  Stroud,  41  Tex.  367,  although 
administrator  had  himself  also  allowed 
claim. 

Insolvency  of  the  estate  does  not 
prevent  an  appeal  by  an  executor  or 
administrator  from  an  order  allowing 
claims.  Reid  's  Admr.  v.  Windsor,  111 
Va.  825,  69  S.  E.  1101. 

"One  of  two  administrators  may  ap- 
peal from  order  allowing  claims,  al- 
though his  co-administrator  withholds 
his  consent  to  such  appeal."  Hammond 
V.  Wavne  Circuit  Judge,  140  Mich.  371, 
103  N.  W.  996. 

A  special  administrator  may  appeal 
from  an  order  allowing  claim  witliout 
special  authority  from  the  probate 
court.  In  re  McNamara's  Estate,  148 
Mich.  346,  111  N.  W.  1066. 

In  Alaska,  an  administrator  has  no 
authority  as  a  matter  of  course  to  ap- 
peal from  an  order  of  the  district 
court  allowing  or  rejecting  a  claim 
against  an  estate,  but,  on  proper  ap- 
plication, the  court  may  allow  him  to 
appeal  on  behalf  of  an  heir  or  creditor. 
Estate  of  Gladough,  1  Alaska  649. 

In  .Pennsylvania,  if  the  court  con- 
firms the  report  of  the  auditor  allow- 
ing claim,  the  executor  has  no  stand- 
ing, on  appeal,  to  object  to  the  allow- 
ance of  claim.  Mays'  Estate,  25  Pa. 
Super.  267. 

In  South  Dakota,  an  administrator 
can  not  appeal  when  order  allowing 
claim  against  estate  was  made  upon 
his  default.  In  re  Carver's  Estate,  10 
S.  D.  609,  74  N.  W.  1056. 

93.  In   re   Carroll's   Estate    (Iowa), 
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128  N.  W.  929,  where  court  refusing 
appeal  by  administratrix  says:  "It 
was  to  her  interest,  therefore,  as  ad- 
ministratrix, and  to  the  protection  of 
the  estate  in  her  hands,  that  the 
claims  should  be  disallowed.  Whether 
the  order  was  in  fact  erroneous  or 
otherwise,  she  at  least,  has  no  ground 
of  complaint."  And  see  Succession 
of  Henderson,  113  La.  101,  36  So.  904; 
Succession  of  Trouilly,  52  La.  Ann.  276, 
26  So.  851;  Succession  of  Pettis,  11  La. 
Ann.   177. 

Where    administrator's    own    claim 

against  estate  is  disallowed  by  the 
court,  he  cannot  appeal  in  his  official 
capacity  since,  as  administrator,  he  is 
not  aggrieved  by  the  judgment  of 
which  he  complains.  In  re  Barker's 
Estate,  26  Mont.  279,  67  Pac.  941. 

94.  Ala. — Pearson  v.  Darrington,  32 
Ala.  227.  Minn.— Lake  t.  Albert,  37 
Minn.  453,  35  N.  W.  177.  Neb.— Har- 
man  v.  Harman,  62  Neb.  452,  87  N.  W. 
177,  appeal  by  assignee  of  claimant. 
Vt.— Admr.  of  Gilbert's  Estate  v. 
Howe's  Estate,  47  Vt.  402. 

In  California,  under  Code  Civ.  Proc. 
§1616,  as  amended,  an  attorney  may 
appeal  from  an  order  denying  him  com- 
pensation for  services  rendered  to  an 
executor  or  administrator,  although  not 
strictly  a  creditor  of  estate.  In  re 
Hite's  Estate,  155  Cal.  448,  101  Pac. 
448. 

95.  Oolo. — Denison  v.  Jerome,  43 
Colo.  456,  96  Pac.  166.  la.— Burns  v. 
Keas,  20  Iowa  16.  Tex. — Farmer  v. 
Saunders  (Tex.  Civ.  App.),  128  S.  W. 
941;  Glenn  v.  Kimbrough,  70  Tex.  147, 
8  S.  W.  81  (although  heir  had  not  ap- 
peared and  contested  claim). 

In  Maine,  the  courts  have  held  that 
the  statute  does  not  authorize  an  ap- 
peal by  heirs,  either  in  their  own 
name  or  in  the  name  of  the  personal 
representative  when  the  latter  does  not 
consent.  Burrows  V.  Bourne,  67  Me. 
225;   Eeed  r.  Foster,  54  Me.  499. 

Axi  administrator  of  an  heir  may  ap- 
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refuses     or     fails     to     prosecute     an     appeal     from     the     order.^^ 

c.  Time  for  Appeal.  —  The  time  within  which  an  appeal  may  be 
taken  is  usually  prescribed  by  statute  and  an  appeal  not  taken  within 
the  time  prescribed  will  be  dismissed.°^  Belief  is  sometimes  given  by 
statute  to  one  who  has  been  prevented  from  taking  an  appeal  within 
the  prescribed  time  by  fraud,  accident  or  mistake.''^ 

d.  Bo7id  and  Notice.  —  Bond.  —  In  order  to  perfect  an  appeal,  an 
appeal  bond  is  necessary,  as  in  other  cases,^"  except  where  appeal  is  by 


peal  from  an  order  of  allowance  -where 
the  heir  would  have  had  right  of  ap- 
peal. Hammers  v.  Sanders,  106  Mo. 
App.  100,  80  S.  W.  16;  Arnold  v.  Waldo, 
36   Vt.   204. 

Distributee. — A  distributee  of  estate, 
although  not  a  party  to  the  record,  is 
a  party  in  interest  and  may  appeal 
from  an  order  allowing  claim.  Murphy 
f.  Murphy,  2  Mo.  App.  156. 

Devisees. — Tn  Arkansas,  devisees  can- 
not appeal  from  an  order  allowing 
claim  against  estate,  since  they  are  not 
parties  to  record.  Scott  V.  Penn,  68 
Ark.  492,  60   S.  W.  2.35. 

96.  King  r.  Gridley,  69  Mich.  84,  37 
N.  W.  50;  Daniels  v.  Stevens,  60  Mich. 
219,  27  N.  W.  1;  Crouch  V.  Circuit 
Judge  of  Wayne  County,  52  Mich.  596, 
18  N.  W.  374,  where  court  says:  "The 
statute,  however,  gives  an  appeal  to 
another  only  when  the  administrator 
declines  to  take  it;  but  we  think  the 
right  IS  to  be  liberally  construed,  and 
if  the  probate  judge  allows  the  appeal, 
he  thereby  passes  upon  the  question 
of   fact." 

What  Amounts  to  Refusal. — Although 
there  has  been  no  express  demand  and 
refusal,  an  administrator  is  to  be  re- 
garded as  having  "declined  to  appeal" 
when  he  has  failed  to  appeal  within 
the  time  allowed  by  law.  Matter  of 
Groner   v.   Hield,   22   Wis.   200. 

Proof  of  refusal  may  be  made  at 
any  time  when  fact  is  questioned  and 
need  not  be  made  or  filed  as  a  pre- 
requisite to  the  right  of  appeal.  Schultz 
V.  Brown,  47  Minn.  255,  49  N.  W. 
982. 

In  Arkansas,  heirs  at  law  who  are 
not  parties  to  the  record  in  probate 
court,  can  not  appeal  from  a  judgment 
of  that  court  allowing  a  claim  and 
their  only  remedy  is  a  suit  in  equity 
to  set  aside  for  fraud  in  procurement 
of  the  allowance.  Davis  v.  Ehea,  90 
Ark.   261,   119  S.   W.   271. 

97.  Ark.— Green     as     Guardian     v. 


Ford,  17  Ark.  586,  no  appeal  after  ex- 
piration of  term  in  which  claim  al- 
lowed. HI.— Darwin  v.  Jones,  82  111. 
107,  within  twenty  days,  "as  in  other 
cases."  Ind. — Miller  r.  Carmichael, 
98  Ind.  236  (within  twenty  days); 
Bell  r.  Mousset,  71  Ind.  347.  Md.— Por- 
ter V.  Timanus,  12  Md.  283,  within 
thirty  davs.  Mich.— Bartlett  r.  Wayne 
Circuit  Judge,  133  Mich.  604,  95  N.  W. 
721.  Minn. — Estate  of  Charles,  35 
Minn.  438,  29  N.  W.  170  (within  sixty 
days);  Auerbach  v.  Gloyd,  34  Minn. 
500,  27  N.  W.  193.  Neb.— Baacke  v. 
Dredla,  57  Neb.  92,  77  X.  W.  341.  Vt. 
Kobinson  v.  Eobinson  's  Exrs.,  32  Vt. 
738,  within  twenty  days. 

98.  For  allegations  sufficient  to  sus- 
tain a  petition  for  leave  to  enter  an 
appeal  under  such  a  statute,  see  Cong- 
don  v.  Congdon,  59  Vt.  597,  10  Atl, 
732;  Cossar  v.  Trueedale,  69  X.  H.  490, 
45  Atl.  252. 

In  Vermont,  a  petition  for  leave  to 
enter  an  appeal  after  the  time  pre- 
scribed by  statute  must  be  brought  to 
the  next  term,  or  the  next  term  but 
one,  after  the  happening  of  the  fraud, 
accident  or  mistake.  Cilley  v.  Flander'g 
Estate,  62  Vt.  82,  19  Atl.  116. 

99.  Ind.— Dallam  r.  Stockwell's  Es- 
tate, 33  Ind.  App.  620,  71  X.  E.  911. 
Mich.  —  Bartlett  v.  Wavne  Circuit 
•Judge,  133  Mich.  604,  95  X.  W.  721; 
Home  Savings  Bank  v.  Circuit  Judge, 
113  Mich.  385,  71  X.  W.  638.  Vt. 
Arnold  v.  Waldo,  36  Vt.  204. 

See  the  titles  "Appeal  Bonds;" 
"Appeals." 

Approval  of  Bond. — Appeal  bond 
must  be  approved  by  the  county  judge 
and  court  properly  dismissed  appeal 
when  bond  was  approved  by  the  county 
clerk.  Sullivan  v.  Breen,  93  111.  App. 
526. 

Obligee  in  Bond. — Bond  by  appealing 
creditor  properly  runs  to  the  personal 
representative,  'although  other  cred- 
itors   of    estate    are    contesting    appel- 
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personal  representative  under  a  statute  exempting  executors  or  ad- 
ministrators from  giving  bond  on  appeal.^ 

Notice.  — Notice  of  appeal  should  be  given  to  the  opposing  party.' 

e.     Proceedings  in  Court  of  Appeal.  —  Where  formal  pleadings  are 

not  required  in  courts  of  probate,^  the  usual  practice  is  to  dispense 

with  formal  pleadings  in  the  appellate   court.*     The  cause  is  tried 

de  novo  in  the  appellate  court,  as  if  no  judgment  had  been  rendered.'' 


lant's  claim.  TTome  Savings  Bank  r. 
Wayne  Circuit  Judge,  113  Mich.  385, 
71  N.  W.  638;  Daniels  V.  Stevens,  60 
Mich.  219,  27  N.  W.  1. 

Bond  executed  by  a  stranger  and 
not  by  appellant  is  insufScient  to  give 
jurisdiction  to  appellate  court.  Dick- 
inson's  Appeal,   2   Mich.   337. 

When  bond  is  defective,  under  Mich- 
igan statute  the  remedy  is  not  by  dis- 
missing appeal  absolutely,  but  condi- 
tionally, in  case  an  amended  or  new 
bond  is  not  filed  within  a  reasonable 
time  to  be  fixed  by  the  court.  King  c. 
Gridley,  69  Mich.  84,  37  N.  W.  50. 

1.  Adoue  V.  Gonzales  22  Tex.  Civ. 
App.  73,  54  S.  W.  367. 

Administrator  Pendente  Lite.  —  A 
person  appointed  by  the  court  to  con- 
duct the  defense  against  claim  of  ad- 
ministrator is  not  required  to  give 
bond  on  appeal.  Smith  v.  Smith's  Es- 
tate, 131  Mo.  App.  201,  110  S.  W. 
662. 

2.  Kan.— Mcintosh  r..  Wheeler,  58 
Kan.  324,  49  Pac.  77.  Mich. — Home 
Savings  Bank  v.  Wayne  Circuit  Judge, 
113  Mich.  385,  71  N.  W.  638,  deciding 
notice  by  appealing  creditors  to  other 
creditors  unnecessary,  unless  probate 
judge  so  direct.  Minn.  — Sehultz  v. 
Brown,    47    Minn.    255,    49    N.   W.    982. 

See  the  title  "Appeals." 

Notice  Unnecessary.— In  a  few  juris- 
dictions, a  person  interested  is  bound 
to  follow  the  case  to  the  appellate 
court  without  notice  of  appeal.  Ford 
V.  First  Nat.  Bank,  201  111.  120,  66 
N.  E.  316;  Glenn  v.  Kimbrough,  70 
Tex.  147. 

3.  See  supra,  V,  C,  2. 

4.  111.— Thompson  v.  Black,  200  111. 
465,  65  N.  E.  1092  (disregarding  tech- 
nical pleas  when  filed);  Thorp  v.  Goe- 
wey,  85  111.  611.  Mich. — Westra  v.  Es- 
tate of  Westra,  101  Mich.  526,  60  N.  W. 
55;  Hoffman  v.  Estate  of  Pope,  74 
Mich.  235,  41  N.  W.  907;  KroU  v.  Ten 
Evck's  Estate,  48  Mich.  230,  12  N.  W. 
164;  Comstock  V.  Smith,  26  Mich.  306. 
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Mo. — Wencker  r.  Thomson's  Admr.,  96 
Mo.  App.  59,  69  S.  W.  743,  allowing 
statute  of  limitations  to  be  invoked 
without  written  plea.  Neb.  —  Estate  of 
Fitzgerald  v.  Union  Savings  Bank,  65 
Neb.  97,  90  N.  W.  994,  pleadings  un- 
necessary unless  directed  by  appellate 
court. 

In  Vermont,  although  claims  are  re- 
ceived and  disposed  of  without  formal 
pleadings  in  the  first  instance,  on  aj)- 
peal  there  must  be  a  declaration  and 
trial  upon  an  issue  regularly  formed. 
Thorp  r.  Thorp's  Estate,  75  Vt.  34,  52 
Atl.  1051. 

In  Minnesota,  the  trial  in  appellate 
court  without  pleadings  was  held  to  be 
a  mere  irregularity  not  going  to  the 
jurisdiction  of  the  court.  Lake  v.  Al- 
bert, 37   Minn.   453,  35   N.   W.   177. 

No  transcript  of  evidence  need  be 
filed,  since  case  is  at  law  and  not  in 
equity.  Johnson  V.  Shofner,  23  Ore. 
Ill,  31   Pac.   254. 

Notice  of  Set-Off.— "An  administra- 
tor is  not  required  to  give  notice  of 
set-off  until  the  court,  upon  notice, 
shall  order  him  to  do  so."  Westra  v. 
Estate  of  Westra,  101  Mich.  526,  60 
N.   W.   55. 

5.  Ark.— Randolph  r.  Ward,  29  Ark. 
238;  Smith  &  Bro.  f.  Van  Gilder,  26 
Ark.  527.  111.— Thorp  r.  Goewey,  85 
111.  611.  Kan. — Morgan  v.  Saline  Val- 
ley Bank,  4  Kan.  App.  668,  46  Pac. 
61.  Mo.— Watkins  r.  Donnelly,  88  Mo. 
322;  Wencker  r.  Thompson's  Admr.,  96 
Mo.  App.  59,  69  S.  W.  743.  Ore. 
Johnston  v.  Shofner,  23  Ore.  Ill,  31 
Pac.  254,  deciding  appellant  entitled 
to  jury  trial.  Vt.— Lynde  V.  Daven- 
port, 57  Vt.  597,  appellant  entitled  to 
jury  trial;  Woodbury  i'-  Woodbury's 
Estate,  48  Vt.  94.  Wis.— York  v.  Or- 
tou,   65  Wis.  6,  26  N.   Vi.  166. 

The  order  of  the  trial  court  allow- 
ing -  or  disallowing  claim  can  not  be 
read  to  the  jury  during  the  hearing 
on  appeal.  Central  Bank  v.  St.  John, 
17  Wis.  157. 
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The  trial  in  the  appellate  court  must  proceed  upon  the  same  issues 
as  those  presented  below'^  and,  although  the  court  may  allow  amend- 
ment to  statement  of  claim  to  supply  deficiencies  and  omissions,'  the 
claimant  cannot,  by  amendment,  enlarge  his  claim  on  appeal.^ 

The  personal  representative  is  not  allowed  to  urge  on  appeal  formal 
objections  of  which  he  failed  to  avail  himself  on    the    trial    below.^ 

Presumptions.  — In  the  absence  of  proof  to  the  contrary,  the  reg- 
ularity of  the  proceedings  in  the  lower  court  will  be  presumed  on 
appeal." 

f.  Decree.  —  The  judgment  should  not  be  for  an  amount  greater 
than  the  claim  presented  below"  and  should  not  award  execution 
against  the  personal  representative.^^ 

Where  appeal  is  from  an  order  refusing  permission  to  file  claim 


6.  Ranb  r.  Xishett,  111  Mich.  38,  69 
N.  W.  77;  Hatheway's  Appeal,  52 
Mich.  112,  17  N.  W.  718;  Estate  of 
Fitzgerald  v.  Union  Savings  Bank,  65 
Neb.  97,  90  N.  W.  994;  Graham  v.  Es- 
tate of  Townsend,  62  Neb.  364,  87 
N.  W.  169. 

Proof  Required.  — riaimant  must  es- 
tablish his  demand  by  competent  tes- 
timony as  originally  required  in  the 
probate  court.  Phillips  v.  Faherty,  9 
Kan.  App.  380,  58  Pac.  801;  Morgan  r. 
Saline  Valley  Bank,  4  Kan.  App.  668, 
46  Pac.  61. 

On  an  appeal  from  a  refusal  to  grant 
an  order  to  i)ay  demand  against  es- 
tate in  pursuance  of  a  judgment  allow- 
ing claim,  the  validity  of  the  judg- 
ment of  the  probate  court  allowing 
claim  can  not  be  questioned.  Dooley 
f.  Evan's  Estate,  153  Mo.  App.  669,  134 
S.  W.  30. 

7.  Corson  r.  Waller,  104  Mo.  App. 
621,  78  S.  W.  656;  Cutting  r.  Estate  of 
Ellis,  67  Vt.  70,  30  Atl.  688. 

Executor  may  move  appellate  court 
to  have  statement  of  claim  made  more 
definite  and  certain.  Watkins  v.  Don- 
nelly, 88  Mo.  322. 

8.  Luizzi  f.  Bradv's  Estate,  140 
Mich.  73.  103  N.  W."^  574;  Dayton  V. 
Estate  of  Dakin,  103  Mich.  65,  61  N. 
W.  349;  Patrick  f.  Howard,  47  Mich. 
40,  10  N.  W.  71;  Hillebrands  v.  Nib- 
belink,  40  Mich.  64(3;  In  re  Taylor's 
Estate,  111  X.  W.  229,  refusing  to  al- 
low amendment  adding  new  items. 
Compare,  Killpatrick  v.  Helston,  25  111. 
App.  127. 

9.  Thompson  v.  Black,  200  111.  465, 
65  N.  E.  1092;  King  i:  Brewer,  121 
Mich.  339,  80  N.  W.  238,  objection  that 


claim  framed  in  indefinite  language 
first  raised  on  appeal. 

Set-Off. — If  administrator  fail  to  take 
advantage  of  a  set-off  in  tke  probate 
court,  he  cannot  set  it  up  at  the  trial 
in  appellate  court.  Berry  v.  Shackel- 
ford's Admrs.,  38  Mo.  392. 

On  Appeal. — Objection  that  claim  is 
barred  by  the  statute  of  limitations 
may  be  raised  by  the  administrator 
upon  appeal,  although  he  failed  to  take 
advantage  of  the  statute  in  the  lower 
court,  when  administrator  was  without 
authoritv  to  waive  statute.  Reay  v. 
Heazplton.    128    Cal.    335,    60   Pac.   977. 

Dismissal  of  Appeal.— An  heir  who 
has  perfected  an  appeal  from  an  order 
allowing  claim  may  dismiss  his  appeal, 
although  other  heirs  object  to  dis- 
missal, and  mandamus  will  not  lie  to 
compel  the  appellate  court  to  permit 
the  other  heirs  to  prosecute  appeal. 
Comstock  r.  St.  Clair  Circuit  Judge, 
95  Mich.  48,  54  N.  W.  635. 

10.  Ala.  — Boggs'  Admr.  v.  Branch 
Bank,  12  Ala.  494.  Ind.— Rodman  v. 
Rodman,  54  Ind.  444.  la. — Kilbourn  V. 
Anderson,  77  Iowa  501,  42  N.  W.  431. 
Ky. — Cox  r.  Higginbotham  's  Admr.,  25 
Ky.  L.  Rep.  1057,  76  S.  W.  1079,  pre- 
suming lost  affidavit  sustained  claim. 
Mo.— Gentrv  t:  Field,  143  Mo.  399,  45 
S.  W.  286; 'Million  v.  Ohnsorg,'  10  Mo. 
App.  432  (presuming  that  necessary 
affidavit   was   orallv   made). 

11.  White  V.  Allen,  18  Mich.  194. 

12.  la. — Voorhies  r.  Eubank.  6  Iowa 
274.  Mich.— Tyler  f.  Gallop  Estate,  68 
Mich.  185,  35  N.  W.  902.  Mo.— Wood 
V.  Flanery,  89  Mo.  App.  632;  Ambs  v. 
Caspari,  13  Mo.  App.  587.  Neb. — Ben- 
nett's Estate  V.  Taylor,  4  Neb.  (Unof.) 
800,  96  N.  W.  669. 
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because  presented  too  late,  the  appellate  court  should  not  direct  that 
lower  court  "permit  the  filing  of  the  claims,  and  to  set  a  day  for 
hearing,"  but  should  render  its  decision  as  though  the  appeal  had 
been  from  an  order  disallowing  the  claim.^=* 

Review  of  Decree  on  Appeal.  —  Certiorari  will  not  lie  to  review  a  judg- 
ment of  the  appellate  court  allowing  a  claim,  writ  of  error  being  the 
proper  remedy.^^ 

6.  Collateral  Attack.  —  Although  an  order  allowing  or  rejecting 
a  claim  against  an  estate  is  not  strictly  a  common  law  judgment,^^' 
if  the  court  has  jurisdiction,  the  order  adjudicating  a  claim  has  the 
force  of  a  judgment  unless  appealed  from,  vacated  or  set  aside,'**  and 
cannot  be  attacked  in  a  collateral  proceeding.'^ 

D.  Arbitration.  —  At  common  law,  an  administrator  or  executor 
might  submit  to  arbitration  a  claim  in  favor  of  or  against  the  estate'^ 
without  first  obtaining  the  consent  of  the  probate  court,'"  and  a  stat- 


13.  Eibble  v.  Furmin,  71  Neb.  108, 
98  N.  W.  420. 

14.  Hancock  Mnt.  Life  Ins.  Co.  v. 
HiH's  Estate,  108  Mich.  129,  65  N.  W. 
748. 

15.  Cal.— Magraw  v.  McGlynn,  26 
Cal.  420.  Ind.— Might  v.  Taylor,  97 
Ind.  392  (no  lien  created  and  no  right 
to  issue  of  execution);  City  of  La 
Porte  V.  Organ,  5  Ind.  App.  369,  32 
N.  E.  342.  la. — Smith  v.  Shawhan,  37 
Iowa  533;  Little  r.  Sinnett,  7  Iowa  324. 
Mich. — .McKinnev  t\  Curtiss,  60  Mich. 
611,  27  N.  W.  691. 

16.  Ark.— Davis  v.  Ehea,  90  Ark, 
261,  119  S.  W.  271;  Jessup  f.  Spears, 
38  Ark.  457.  III.— Atherton  v.  Hughes, 
249  111.  317,  94  N.  E.  .546  (as  against 
personal  estate) ;  Ford  v.  First  Nat. 
Bank,  201  111.  120,  66  N.  E.  316;  Sanger 
V.  Palmer,  36  111.  App.  485  (refusing  to 
allow  foreclosure  in  erjuity  of  a  mort- 
gage securing  claim  which  had  been  dis- 
allowed by  court).  Mich. — Chapoton  v. 
Prentis,  144  Mich.  283,  107  N.  W.  879; 
Flynn  v.  Lorimer's  Estate,  141  Mich. 
707,  105  N.  W.  37;  Finley  v.  Dubay,  112 
Mich.  334,  70  N.  W.  885  (refusing  fore- 
closure of  mortgage  securing  note  dis- 
allowed by  commissioners).  Minn. — Mc- 
Cord  r.  Knowlton,  79  Minn.  299,  82  N. 
W.  589.  Mo.— Moodv  r.  Pevton,  135  Mo. 
482,  36  S.  W.  621,  58  Am.  St.  Eep.  604; 
McKinney's  Admr.  v.  Davis,  6  Mo.  501. 
N.  Y.—In  re  Bradley,  25  Misc.  261,  54 
N.  Y.  Supp.  555.  Wash.— Nash  v. 
Wakefield,  30  Wash.  581,  71  Pac.  33. 

An  allowance  by  the  personal  rep- 
resentative is  not  like  an  order  of 
court  and  is  not  final.     McDermott  v. 
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McDermott 's  Estate,  138  Iowa  351,  116 
N.  W.  122;  Thomas  v.  Chamberlain,  39 
Ohio  St.  112. 

17.  Ark.— James  v.  Gibson,  73  Ark. 
440,  84  S.  W.  485;  .Jackson  v.  Gorman, 
70  Ark.  88,  66  S.  W.  346;  Stokes  v. 
Pillow,  64  Ark.  1,  40  S.  W.  580.  Cal. 
Shiels  V.  Nathan,  12  Cal.  App.  604, 
108  Pac.  34.  Kan. — Van  Dusen  v.  To- 
peka  Woolen  Mill  Co.,  74  Kan.  437,  87 
Pac.  74.  Mich. — Palms'  Appeal,  44 
Mich.  637,  7  N.  W.  200.  Mo.— Walther 
V.  Null,  233  Mo.  104,  134  S.  W.  993; 
Clark  V.  Thias,  173  Mo.  628,  73  S.  W. 
616;  Clark  v.  Bettelheim,  144  Mo.  258, 
46  S.  W.  135;  State  r.  Shipman,  87  Mo. 
App.  569.  Neb.— Yeatman  v.  Yeatman, 
35  Neb.  422,  53  N.  W.  385.  N.  M. 
Gutierrez  r.  Scholle,  12  N.  M.  328,  78 
Pac.  50.  N.  J.— Sevmour  v.  Goodwin, 
68  N.  J.  Eq.  189,  59  Atl.  93.  N.  Y. 
Sutherland  v.  St.  Lawrence  County,  42 
Misc.  38,  85  N.  Y.  Supp.  696.  Tex. 
Bloom  V.  Oliver,  56  Tex.  Civ.  App.  391, 
120  S.  W.  1101.  W.  Va.— Hurxthal  v. 
St.  Lawrence  Broom  Co.,  53  W.  Va. 
87,  44  S.  E.  520,  97  Am.  St.  Rep.  954. 
Wis.— Carpenter  v.  U.  S.  Fidelity  & 
Guaranty  Co.,  123  Wis.  209,  101  N.  W. 
404, 

18.  Conn, — Ailing  v.  Munson,  2  Conn. 
691.  Ga. — Merciiants  Bank  of  Macon 
r.  Rawls,  21  Ga.  334.  Me.— Kendall  v. 
Bates,  35  Me.  357.  Mass.— Bean  v. 
Farnam,  6  Pick.  269;  Coffin  v.  Cottle, 
4  Pick.  454.  N.  Y.— Wood  v.  Tunni- 
cliff,  74  N.  Y.  38.  Ohio.— Child 's  Exr. 
V.  Updyke,  9  Ohio  St.  333.  Vt.— Pow- 
ers v.  Douglass,  53  Vt.  471. 

19.  Admr.  of  Dickinson  v.  Dutcher, 
Brayton  (Vt.)  104, 
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ute  which  simply  authorizes  submission  of  a  disputed  claim  to  referees 
does  not  take  away  the  common  law  right.-"  Statutes  sometimes  ex- 
pressly authorize  the  submission  to  arbitration  of  claims  against  an 
estate.-^ 

E.  Reference.  —  1.  In  General.  —  In  a  number  of  jurisdictions 
the  court  is  given  authority  to  refer  disputed  claims  against  an  estate 
to  a  referee.^^ 

A  substantial  compliance  with  the  statutory  provisions  concerning  ref- 
erence is  required.-^ 

Claims  Referable.  —  Reference  is  usually  not  restricted  to  any  par- 
ticular class  of  claims  and  may  be  of  any  disputed  claim  legal  or 
equitable,-*  but  the  claim  must  be  one  which  accrued  against  the 
decedent  in  his  lifetime  or  would  have  accrued  against  him,  if  he  had 
lived. -^ 

Consent.  —  A  reference  cannot  be  made  under  the  usual  statutory 
provisions  unless  the  claimant  and  personal  representative  consent,^^ 


20.  N.  T.— Wood  r.  Tunnicliff,  74 
N.  y.  38.  Ohio.— Child's  Exr.  r.  TJp- 
dvke,  9  Ohio  St.  333.  S.  D.— Unter- 
rainer  v.  Seelig,  13  S.  D.  148,  82  N.  W. 
394. 

21.  For  cases  construing  such  a 
statute,  see  McLeod  v.  Graham,  132 
X.  C.  473,  43  S.  E.  935;  Dunn  v.  Bea- 
man,  126  X.  C.  766,  36  S.  E.  172. 

In  Illinois,  the  courts  have  held 
that  the  administrator  or  executor  can- 
not submit  a  claim  to  arbitration  so 
as  to  bind  estate.  Clark  v.  Hogle,  52 
111.   427;   Reitzell  v.   Miller,   25   111.   67. 

22.  Cases  Deciding  Reference  Prop- 
er.— Cal. — Hall  r.  Superior  Court,  69 
Cal.  79,  10  Pac.  257.  Mo.— Estate  of 
Jarboe,  227  Mo.  59,  127  S.  W.  26.  N.  H. 
McLaughlin  f.  Newton,  53  X.  H.  531. 
N.  Y.— Klein  v.  Eunk,  130  App.  Div. 
474,  114  X.  Y.  Supp.  1062.  Vt.— Xoyes 
V.  Phillips,  57  Vt.  229. 

23.  Bucklin  r.  Chapin,  53  Barb. 
(X.  Y.)   488,  35  How.  Pr.  155. 

Estoppel  To  Require  Compliance. 
A  party  who  consents  to  the  appoint- 
ment of  two  referees  and  submits  to 
them  the  matter  in  controversy  is  es- 
topped to  question  the  regularity  of 
appointment,  although  statute  provides 
for  submission  to  one  or  three  per- 
sons. Shepherd  v.  Shepherd's  Estate, 
108  Mich.  82,  65  N.  W.  580. 

24.  Dickinson  v.  Hoes,  84  X"".  Y. 
Supp.  152,  33  X.  Y.  Civ.  Proc.  101 
(where  question  arose  concerning  an 
alleged  gift  causa  mortis)  ;  Fowler  v. 
Hebbard,   40   App.  Div.   108,   57   N.   Y. 


531;  White  v.  Story,  43  Barb.  (X'.  Y.) 
124;  Francisco  r.  Fitch,  25  Barb. 
(X\  Y.)  130;  Xoyes  v.  Phillips,  57  Vt. 
229. 

25.  Dana  v.  Preseott,  1  Mass.  20O 
(holding  void  reference  of  demand  of 
executor  as  such);  Iji  re  Mudge,  118 
N.  Y.  Supp.  568;  Genet  v.  Willoek,  93 
App.  Div.  588,  87  X.  Y.  Supp.  938  (hold- 
ing improper  reference  of  claim  for 
funeral  expenses) ;  Shorter  v.  Mackey, 
13  App.  Div.  20,  43  X.  Y.  Supp.  112; 
Godding  v.  Porter,  17  Abb.  Pr.  (X.  Y.) 
374. 

Judgment  Not  Referable.— A  judg- 
ment entered  against  decedent  in  his 
lifetime  is  not  a  claim  which  may  be 
referred  within  Xew  York  Code  Civ. 
Proc.  §§1822,  2718.  Iti  re  Browne,  35 
Misc.  362,  71  X.  Y.  Supp.  1034. 

26.  Hall  V.  Superior  Court,  69  Cal. 
79,  10  Pac.  257;  Roe  r.  Boyle,  81  X.  Y. 
305;  Bucklin  v.  Chapin,  53  Barb. 
(X.  Y.)  488,  35  How.  Pr.  155  (consent 
in  writing  required);  In  re  Barby's 
Estate,  36  Misc.  312,  73  X.  Y.  Supp. 
509. 

Executor  or  administrator  may  agree 
to  a  reference  of  claim  without  first 
requiring  vouchers  or  an  affidavit  of 
the  justice  of  claim.  Russell  v.  Lane, 
1  Barb.   (X'.  Y.)   519. 

Effect  of  Consent.  — The  objection 
that  the  claim  is  not  one  which  may 
be  referred  is  not  waived  by  consent 
of  executor  to  a  reference  of  claim. 
Shorter  v.  Mackev,  13  App.  Div.  20, 
43  X\  Y.  Supp.  112. 
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and  neither  party  being  bound  to  refer,  if  a  reference  is  desired  there 
must  tirst  be  an  ofl'er  to  refer.-^ 

2.  Approval  of  Reference.  —  Approval  by  the  court  of  the  agre'e- 
mcnt  to  refer  and  an  order  of  reference  are  necessary,'**  but  the  court 
must  allow  the  reference  when  creditor  and  administrator  or  executor 
agree  to  submit  to  referees.-^ 

3.  Pleadings  and  Hearing;.  —  Pleadings.  —  No  formal  pleadings 
are  necessary  when  the  trial  is  before  a  referee,^"  but  the  agreement 
to  refer  must  present  substantially  the  issue  between  the   parties.-'^ 

Amendment  of  Claim.  —  The  referee  has  no  authority  to  allow  a  cred- 
itor to  amend'the  claim  so  as  to  vary  the  matter  referred.^- 

Hearing.  —  The  referee  is  restricted  on  the  hearing  to  the  precise 
claim  referred, ^^  and  the  executor  or  administrator  may  avail  himself 
of  any  legal  defense  as  though  the  same  had  been  properly  pleaded.^* 

4.  Report  and  Action  Thereon.  —  The  referee  must  make  his  re- 
port to  the  court^^  and  this  report  must  be  confirmed  before  judgment 
can  be  entered.^'' 

The  court  may  set  aside  the  report  of  the  referee"  and  appoint 
another  referee  in  his  place.^* 


27.  Pronde  v.  Whiton,  15  How,  Pr. 
(N,  Y.)   304. 

In  New  York,  offer  to  refer  claim 
need  not  be  in  writing  under  4  Rev. 
St.  N.  Y.  (8th  ed.)  p.  2561,  §36,  which 
provides  for  reference  "in  writing." 
Eoberts  r.  Pike,  13  N.  Y.  Supp.  559, 
19  Civ.  Proc.  422. 

Consent  of  Distributee  Insufficient. 
A  reference  must  be  on  application  of 
the  personal  representative  and  is  void, 
if  made  on  the  application  of  distrib- 
utee.   Boyd  V.  Lowry,  53  Miss.  352. 

28.  Eoe  V.  Boyle,  81  N.  Y.  305;  Bur- 
nett v.  Gould,  27  Hun  (N.  Y.)  366; 
Bucklin  v.  Chapin,  53  Barb.  (N.  Y.) 
488;  Tracy  f.  Suydam,  30  Barb.  (N.  Y.) 
110. 

Revocation  of  Order  of  Reference. 
The  probate  court  may  revoke  an  or- 
der of  reference  on  petition  of  one 
not  a  party  to  reference  on  proof  that 
reference  is  collusive  as  between  ad- 
ministrator and  claimant.  Lathrop  v. 
Hitchcock,   38    Vt.   496. 

29.  Kingman  v.  Judge  of  Probate,  31 
N.  H.  171. 

30.  Eoe  V.  Boyle,  81  IST.  Y.  305; 
Klein  r.  Runk,  130  App.  Div.  474,  114 
N.  Y.  Supp.  1062;  Rutherford  v.  Soop, 
85  Hun  119,  32  N.  Y.  Supp.  636;  Tracy 
V.  Suydam,  30  Barb.   (N.  Y.)   110. 

31.  Woodin  v.  Bagley,  13  Wend. 
(N.  Y.;    i53. 
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Matters  of  defense  to  claim  need 
not  be  stated  in  agreement  to  refer. 
Tracy  v.  Suydam,  30  Barb.  (N.  Y.) 
110. 

32.  Eldred  v.  Eames.  115  N.  Y.  401, 
22  N.  E.  216;  Von  Hermanni  r.  Wag- 
ner, 81  Hun  431,  30  N.  Y.  Supp.  991. 
Contra,  Lounsbury  v.  Sherwood,  53  App. 
Div.  318,  65  N.  Y.  Supp.  676. 

33.  Eoulston  v.  Eoulston,  5  Misc. 
569,  26  N.  Y.  Supp.  667. 

34.  Tracy  v.  Suydam,  30  Barb. 
(N.  Y.)  lid. 

35.  Burnett  v.  Gould,  27  Hun  (N.  Y.) 
366. 

36.  N.  Y.— Smith  v.  Velie,  60  N.  Y. 
106;  Baumann  v.  Moseley,  63  Hun  492, 
18  N.  Y.  Supp.  563;  Burnett  v.  Gould, 
27  Hun  (X.  Y.)  366.  But  see  N.  Y. 
.Tenkinson  v.  Harris,  27  Misc.  714,  59 
N.  Y.  Supp.  548,  deciding  confirmation 
unnecessary  under  present  N.  Y.  St. 
§2718.  Tenn.— Allen  v.  Shanks,  90 
Tenn.  359,  16  S.  W.  715.  Vt.— Noyes 
v.    Phillips,    57    Vt.    229. 

37.  Fullerton  Lumb.  Co.  v.  Massard, 
144  Mo.   App.  31,   128   S.  W.   831. 

Upon  setting  aside  report,  the  court 
cannot,  under  New  York  statute,  pro- 
nounce the  judgment  which  the  referee 
should  have  given.  Coe  v.  Coe,  37 
Barb.    (N,   Y.)    232. 

38.  Adams  v.  Brady,  67  Hun  521, 
22  N.  Y.  Supp.  466;  Masten  v.  Bud- 
ington,  18  Hun  (N.  Y.)  105. 
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VI.     SALES  OF  PROPERTY  UNDER  ORDER  OF  COURT.  —  A. 

Proceedings  To  Sell  Re.vl  Estate.  —  1.  Necessity  for  Judicial  Pro- 
,  ceedings.  —  Since  the  title  to  the  real  estate  of  a  decedent  vests  in 
the  heirs  at  law  or  devisee,  the  executor  or  administrator  has  no 
power  over  it  except  that  given  by  statute  or  by  the  willj^'-"  but  mod- 
ern statutes  authorize  the  personal  representative  to  bring  proceedings 
to  sell  real  estate  when  personalty  is  insufficient  to  pay  debts  and 
legacies  and  sometimes  for  the  purpose  of  securing  proper  distribu- 
tion.''*' 

The  court's  jurisdiction  to  order  a  sale  of  decedent's  land  being 
statutory,  proceedings  must  be  commenced  by  an  application  disclosing 
statutory  grounds  for  sale  before  a  valid  order  of  sale  can  be  ob- 
tained ;*^  although  in  a  few  jurisdictions  the  statute  authorizes  the 
court  to  order  a  sale  on  its  own  motion  when  the  accounts  of  the 
personal  representative  show  that  personalty  is  insufficient.*^ 


39.  Ala.— Taylor  r.  Crook,  136  Ala. 
354,  34  Po.  QOS";  Hall's  Heirs  r.  Hall, 
47  Ala.  290.  Ga.— Burke  v.  Huff,  103 
Ga.  .598,  30  S.  E.  546.  III.— Le  Moyne 
V.  Quimby,  70  111.  399.  Ind.— Hankin's 
Adinr.  v.  Kimball,  57  Ind.  42.  Mass. 
Drinkwater  r.  Drinkwater,  4  Mass.  354. 
Mich.  — Sheldon  v.  Estate  of  Eice,  30 
Mich.  296.  Miss.  — Ashley  v.  Young,  79 
Miss.  129,  29  So.  822.  Mo.— Smith  V. 
Blaok,  231  Mo.  681,  132  S.  W.  1129. 
N.  H.— Lucy  t:  Lucv,  55  N.  H.  9.  N.  Y. 
Ballou  V.  Ballou,  78  N.  Y.  325.  Ohio. 
Carr  f.  Hull,  65  Ohio  St.  394,  62  N.  E. 
439. 

40.  (Consult  local  statutes. 

"The  right  of  an  administrator  to 
subject  the  lands  of  his  intestate  to 
the  payment  of  the  debts  of  the  estate 
is  superior  to  the  right  of  the  heirs  at 
law  to  have  partition  of  such  lands." 
Stout  V.  Stout,  82  Ohio  358,  92  X.  E. 
465. 

Where  decedent  left  sufficient  per- 
sonalty to  pay  debts  but  the  court  or- 
dered this  personalty  to  be  turned  over 
to  the  representatives  of  the  sole 
devisee,  it  having  been  repre5:ented  to 
tlie  court  that  all  debts  had  been  paid, 
creditors  not  in  court  when  the  order 
was  made  may  resort  to  the  real  es- 
tate for  the  payment  of  debts,  without 
suing  the  person  who  had  received  the 
personalty  or  the  bondsmen  of  the  per- 
sonal representative.  Blickensdcrfer  v. 
Hanna,  231  Mo.  93,  132  S.  W.  678. 

41.  Ala. — Landford  v.  Dunklin,  71 
Ala.  594;  Eobertson  v.  Bradford,  /O 
Ala.  385;  Tyson  v.  Brown,  64  Ala.  244. 
Cal.— Gregory  v.    MePherson,     13     Cal. 


562.  Idaho.— Ethell  r.  Nichols,  1  Idaho 
741.  111.— Bostwick  v.  Skinner,  80  111. 
147;  Schnell  v.  Citv  of  Chicago,  38  111. 
382,  87  Am.  Dec'  304.  la.— Long  v. 
Burnett,  13  Iowa  28. 

42.  Young  V.  Downey,  145  Mo.  250, 
46  S.  W.  1086;  Teverbaugh  r.  Hawkins, 
82  Mo.  180;  Garrett  v.  Bicknell,  64  Mo. 
404. 

When  Sale  Authorized  By  Will. 
The  statutes  authorizing  the  sale  of 
decedent's  realty  for  the  payment  of 
his  debts  are  not  intended  to  take  the 
place  of  adequate  testamentary  pro- 
vision and  "if  the  necessity  for  the 
proceeding  does  not  exist,  jurisdiction 
under  the  statute  does  not  exist  or  at 
least  should  not  be  exercised."  Per- 
soneni  r.  Goodale,  199  N.  Y.  323,  92 
X.  E.  754. 

Place  for  Filing  Petition. — The  pe- 
tition for  the  sale  of  decedent's  real 
estate  should  be  filed  in  the  court 
which  appointed  the  personal  repre- 
sentative and  the  venue  cannot  be 
changed  to  another  circuit.  Daniels  v. 
Bruce  (Ind.),  93  X.  E.  675.  See  also 
Scott  r.  Eoyston,  223  Mo.  568,  123 
S.  W.  454. 

Sale  in  Equity. — Since  §157  Ala. 
code,  1896  is  the  only  source  of  au- 
thority for  the  sale  of  decedent's  land 
for  distribution,  the  statutory  require- 
ments applicable  to  such  proceedings 
in  the  probate  court  must  be  observed 
in  a  court  of  equity  administering  an 
estate  and  a  failure  to  observe  them 
renders  decree  erroneous.  Hardwick  v. 
Hardwick,  164  Ala.  390,  51  So.  389; 
Eoy  V.  Eoy,  159  Ala.  555,  48   So.   793. 

Vol.  VI 


544 


DECEDENTS'  ESTATES 


2.  Petition  for  Order  of  Sale.  — a.  Time  for  Filing.  — (l.)  in 
Absence  of  Statute.  —  The  personal  representative  should  file  his  pe- 
tition as  soon  as  he  ascertains  that  the  personal  property  in  his  hands 
will  be  insufficient  to  pay  debts  and  legacies/''  and  the  petition  must  be 
filed  before  the  creditors  of  the  estate  have  lost  the  right  to  enforce 
their  claims  by  lapse  of  time."  Where  there  is  no  statute  of  limita- 
tions relating  to  the  matter,  proceedings  to  sell  can  be  maintained  only 
when  the  petition  is  filed  within  a  reasonable  time,  in  view  of  all  the 
circumstances  of  the  case.'*^ 

^(11.)   Effect  of  Statutory  Provisions.  —  The    time    for    filing    the    pe- 
tition to  sell  real  estate  is  usually  held  to  be  unaffected  by  the  general 


43.  Estate  of  Godfrey,  4  Mich.  308; 
Stout  V.  Stout,  82  Ohio  358,  92  N.  E. 
465. 

Petitioner  need  not  wait  until  claims 
wliicli  more  than  exhaust  personalty 
have  been  filed,  if  such  claims  exist. 
Ditton   V.   Hart    (Ind.),   95   N.    E.   119. 

44.  Mass. — Tarbell  v.  Parker,  106 
Mass.  347.  Mich.— Hoffman  r.  Beard, 
32  Mich.  218;  Estate  of  Godfrey,  4 
Mich.  308.  Miss. — Ferguson  r.  Scott, 
49  Miss.  500.  N.  Y.— Skidmore  v.  Eo- 
maine,  2  Bradf.  Sur.  122. 

45.  la. — Plummer  v.  Kennington,  149 
Iowa  419,  128  N.  W.  552.  Kan.— Thom- 
as V.  Williams,  80  Kan.  632,  103  Pac. 
772.  Minn.— Mowty  v.  McQueen,  80 
Minn.  385,  83  N.  W.  348.  N.  H.-Hall 
V.  Woodman,  49  N.  H.  295. 

Cases  holding  petition  filed  within 
reasonable  time.  Ark.  —  Brown  f. 
Nelms,  86  Ark.  368,  112  S.  W.  373  (''in 
the  absence  of  circumstances  excusing 
the  delay,  seven  years  is  the  shortest 
period  of  delay  which  will  bar  the 
right  to  sell  for  the  payment  of 
debts");  Mayo  v.  Mayo,  79  Ark.  570, 
96  S.  W.  165  (delay  of  twelve  years 
where  by  agreement  executor  took 
charge  of  land  with  a  view  to  pay- 
ment of  debts);  Brogan  V.  Brogan,  63 
Ark.  405,  39  S.  W.  58,  58  Am.  St. 
Rep.  124  (delay  excused  because  litiga- 
tion pending).  111. — Frier  v.  Lowe,  232 
111.  622,  83  N.  E.  1083  (delay  of  four 
years  where  no  one  had  changed  his 
position  so  ag  to  be  prejudiced) ;  Miller 
V.  Hammond,  126  111.  App.  267  (delay 
while  occupied  as  a  homestead); 
Thomas  v.  Waters,  122  111.  App.  434 
(delay  while  subject  to  dower  and 
homestead  representing  value  of  land), 
la.— Milburn  v.  East,  128  Iowa  101, 
102  N.  W.  1116  (a  delay  of  three  and 
one-half  years  when  administrator  was 
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without  knowledge  of  decedent's  own- 
ership); Schlarb  v.  Holderbaum,  80 
Iowa  394,  45  N.  W.  1051  (lapse  of 
nine  years).  Me. — Lebroke  v.  Damon. 
89  Me.  113,  35  Atl.  1028,  delay  of  twc 
years.  Mass.— Abbott  v.  Downs,  168 
Mass.  481,  47  N.  E.  94,  where  all  claims 
barred  except  executors.  Mo.— Bobbins 
r.  Boulware,  190  Mo.  33,  88  S.  W. 
674.  OTe.—Iii  re  Smith's  Will,  43  Ore. 
595,  75  Pac.  133,  73  Pac.  336.  Pa. 
Freker  r.  Berg,  193  Pa.  442,  44  Atl. 
580.  Tex. — Moody  v.  Loosean  (Tex. 
Civ.  App.),  44  S.  W.  621,  delay  of  fif- 
teen  years. 

Cases  holding  petition  too  late.  Ark. 
Black  V.  Robinson,  70  Ark.  185,  68 
S.  W.  489  (delay  of  more  than  seven 
years  with  no  excuse  other  than  litiga- 
tion between  heirs);  Mays  v.  Rogers, 
37  Ark.  155  (ten  years  without  ex- 
cuse). Cal.— Estate  of  Crosby,  55  Cal. 
574,  seventeen  years  after  claim  al- 
lowed. 111.— Graham  v..  Brock,  212  111. 
579,  72  N.  E.  825;  Furlong  v.  Riley,  103 
111.  628,  ten  years;  Langworthy  V.  Bak- 
er, 23  111.  484,  twenty-seven  years; 
Digby  V.  Weber,  149  111.  App.  487, 
twenty-seven  years.  la. — In  re  Brig- 
ham's  Estate,  144  Iowa  71,  120  N.  W. 
1054  (delay  of  ten  years  and  possible 
enhancement  in  value  an  insuflSeient 
excuse) ;  Creswell  v.  Slack,  68  Iowa  110, 
26  N.  W.  42  (four  years  after  claim 
allowed).  Minn.— State  v.  Probate 
Court,  40  Minn.  296,  41  N.  W.  1033, 
ten  years.  N.  Y. — Allen  v.  Sanford,  55 
Hun  607,  '8  N.  Y.  Supp.  182,  nine  years. 

In  Iowa,  the  fact  that  decedent's 
real  estate  could  not  have  been  sold 
sooner  without  great  sacrifice  is  suffi- 
cient excuse  for  not  filing  petition  until 
some  months  after  the  expiration  of 
the  time  allowed  for  filing  claims 
against  estate.  Conger  v.  Cook,  56  Iowa 
117,  8  N.  W.  782. 
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statutes  of  limitations/*'  but  the  courts  frequently  hold  that  the  rea- 
sonable time  within  which  the  power  of  the  personal  representative 
to  apply  must  be  exercised  is  to  be  fixed  by  analogy  to  some  other 
statutory  provision  within  the  jurisdiction.*^  In  some  jurisdictions, 
there  are  express  statutory  provisions  limiting  the  time  within  which 
a  petition  to  sell  decedent's  real  estate  may  be  filed.** 

(HI.)  Collateral  Attack  Because  of  Time  of  Filing.  —  It  is  generally 
held  that  no  advantage  can  be  taken  in  a  collateral  proceeding  of  the 
fact  that  the  petition  for  authority  to  sell  was  not  filed  at  a  proper 
time,  since  this  did  not  deprive  the  trial  court  of  jurisdiction,*''  but 


46.  111.— People  v.  Lanhara,  189  111. 
326,  59  N.  E.  610.  la.— McCrary  f. 
Tasker,  41  Iowa  255,  rule  of  reasonable 
time  if  statute  contains  no  express 
limitation.  N.  Y.— Skirlmore  r.  Ro- 
maine,  2  Bradf.  Sur.  122,  where  court 
says  that  general  statute  of  limita- 
tions applies  only  to  actions  and  that 
"application  for  sale  of  real  estate  is 
in  no  strict  sense  an  action."  Ohio. 
Lafferty  v.  Shinn,  38  Ohio  St.  46. 

47.  Eicard  f.  Williams,  7  Wheat. 
(U.  S.)  59,  5  L.  ed.  398,  where  after 
holding  proceedings  not  within  pur- 
view of  general  statute  of  limitations 
in  Connecticut,  Justice  Story  said: 
"But  we  do  think  that  it  is  a 
case  clearly  -within  the  same  equity  as 
those  which  are  governed  by  the  stat- 
ute of  limitations;  and  that  by  analogy 
to  the  cases  where  a  limitation  has 
been  applied  to  other  rights  and  equi- 
ties not  within  the  statute,  the  rea- 
sonable time  within  which  the  power 
should  be  exercised  ought  to  be  lim- 
ited to  the  same  period  which  regu- 
lates rights  of  entry." 

In  Illinois,  the  courts  have  held  that 
in  analogy  to  the  statute  of  limitations 
relating  to  the  lien  of  judgments,  the 
period  of  seven  years  is  the  proper 
time  within  which  the  application 
should  be  made;  but  if  the  delay  is 
satisfactorily  explained,  the  mere  lapse 
of  time  will  not  bar  an  application. 
Bishop  V.  O'Connor,  69  111.  431;  McCoy 
V.  Morrow,  18  111.  519;  Cruttenden  f. 
Finlay,  123  111.  App.  523. 

48."  Cases  Construing  Such  Statutes. 
Slocum  V.  English.  62  X.  Y.  494  (hold- 
ing sale  void  under  New  York  Statute 
\2  Rev.  St.  100,  §11.  where  proceed- 
ings were  not  instituted  within  three 
years  after  the  granting  of  original 
letters  of  administration);  Estate  of 
Cornwall,  1  Tuck.  (X.  Y.)  250;  In  re 
Smith's  Estate,  25  Wash.  539,  66  Pac. 


93  (construing  Laws  1895,  p.  197,  pro- 
viding that  "no  real  estate  of  a  de- 
ceased person  shall  be  liable  for  his 
debts  unless  letters  testamentary  or  of 
administration  be  granted  within  six 
years  from  the  date  of  the  death  of 
such  decedent)." 

In  Indiana,  §2487,  Burns'  Rev.  St. 
1S94,  limiting  to  five  years  the  time 
in  which  personal  representative  may 
bring  proceedings  to  sell  real  e'state 
fraudulently  conveyed,  while  not  strict- 
ly a  statute  of  limitations  precludes 
recovery  where  the  condition  has  not 
been  complied  with.  Galentine  v.  Bru- 
baker,  147  Ind.  458,  46  X.  E.  903. 

In  Arkansas,  Kirby's  Dig.  §224,  by 
which  executors  and  administrators  are 
required  "to  make  final  settlement  of 
their  administration  within  three  years 
from  the  date  of  letters,  is  only  direc- 
tory, and  does  not  divest  the  probate 
court  of  jurisdiction  to  complete  the 
administration"  of  the  estate  after 
that  time  by  entertaining  a  petition 
to  sell  real  estate  to  pay  debts.  Brown 
■V.  Xelms,  86   Ark.   368,  "ll2   S.  W.  373. 

49.  la.— Stanlay  v.  Xoble,  59  Iowa 
666,  13  X.  W.  839,  where  court  doubted 
whether  a  jurisdictional  question  was 
raised  by  the  claim  that  petition  was 
filed  before  administrator  had  rendered 
a  full  statement  of  all  claims  against 
estate  and  an  account  of  disposition 
of  personalty,  as  required  by  statute. 
Mich. — Pratt  v.  Houghtaling,  45  Mich. 
457,  8  X.  W.  72,  dictum.  "An  order 
granting  the  petition,  at  any  time  be- 
fore the  final  settlement  of  the  estate, 
doubtless  could  not  be  held  void  for 
want  of  jurisdiction  or  subject  to  an 
attack  collaterally,  on  account  of  the 
delay  in  making  the  application." 
State  r.  Probate  Court  of  Eamsev  Coun- 
ty, 40  Minn.  296,  41  X.  W.  1033.  N.  H. 
Hall  r.  Woodman,  49  X.  H.  295.  N.  Y. 
Mooers    v.   White,    6  Johnson   Ch.    360. 
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in  some  jurisdictions  the  courts  have  permitted  such  collateral  attack."'' 
b.  Parties.  —  (I.)  Who  May  Be  Applicants.  (A.)  Administrator  or 
Executor.— In  the  majority  of  jurisdictions,  the  statutes  have  been  con- 
strued as  authorizing  the  executor  or  administrator  to  make  applica- 
tion for  the  sale  of  decedent's  real  estate,"'^  but  a  special  administrator 
is  usually  given  no  authority  to  make  such  application.^- 

(B.)  Creditors.  —  Creditors  are  frequently  given  authority  to  in- 
stitute proceedings  for  the  sale  of  real  estate  belonging  to  a  decedent's 
estate,"  or  to  compel  the  personal    representative    of    the    deceased 


50.  Heath  v.  Wells,  5  Pick.  (Mass.) 
139;  Thompson  v.  Brown,  16  Mass.  171 
(see  note  in  criticism  of  case  at  end  of 
reported  case). 

51.  Ala.— Bolen  v.  Hoven,  143  Ala. 
652,  39  .So.  379,  petition  filed  by  any 
other  than  the  personal  representative 
gives  the  court  no  jurisdiction; 
Matheson's  Heirs  v.  Hearin,  29  Ala. 
210.  Ky.— Huser  v.  Smith,  1  Ky.  L. 
Eep.  56.  La.— Savage  v.  Williams,  15 
La.  Ann.  250.  N.  C— Town  of  Tar- 
boro  r.  Pender,  153  N.  C.  427,  69  S.  E. 
425,  administrator  of  judgment  debtor 
is  proper  person  to  apply  for  sale  of 
homestead  lands  for  distribution  among 
judgment  creditors.  Tex.— Lee  r.  King, 
21  Tex.  577;  Allen  V.  Clark,  21  Tex. 
404;  Alexander  v.  Maverick,  18  Tex. 
179. 

For  cases  holding  personal  represen- 
tative not  proper  applicant,  see  Wash- 
ington V.  McCaughan,  34  Miss.  304 
(sale  sought  to  secure  better  distribu- 
tion); Pelrce  v.  Graham,  85  Va.  227, 
7  S.  E.  189  (sale  to  pay  debts). 

In  Pennsylvania,  although  executor 
is  not  proper  party  plaintiff  to  sell 
lands  charged  with  legacies,  and  pro- 
ceedings should  be  instituted  by  the 
legatees  themselves,  if  legatees  are 
made  parties  defendant,  the  court  has 
jurisdiction  to  order  sale.  Littleton's 
Appeal.  93  Pa.  177. 

Joinder  of  Personal  Representatives. 
If  there  are  two  or  more  administra- 
tors or  executors,  all  should  join  in 
the  petition  to  sell  decedent's  real  es- 
tate. Hannum  v.  Day,  105  Mass.  33. 
If  all  do  not  join,  the  record  should 
show  why  those  who  do  not  apply,  do 
not  join  in  the  application.  Personette 
V.  Johnson,  40  N.  J.  Eq.  173;  Fitch 
V.   Witbeck,  2   Barb.   Ch.    (N.   Y.)    161. 

Compare,  Grayson  v.  Weddle,  63  Mo. 
523,  holding  court  not  deprived  of  jur- 
isdiction because  suit  instituted  by  one 
of   two    administrators    where   adminis- 
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trator  who  did  not  join  never  took  any 
part  in  administration  of  estate.  See, 
also  .Jackson  V.  Robinson,  4  Wend. 
(N.  Y.)  436. 

Joinder  of  Administrator  and  Heirs. 
In  Alabama,  the  administrator  and 
heir  can  not  properly  be  joined  as 
plaintiflfs  since  statute  does  not  author- 
ize heir  to  ask  for  order  of  sale.  Kirk- 
bride  V.  Kelly,  167  Ala.  570,  52  So. 
660. 

Estoppel  of  Administrator. — The  ad- 
ministrator is  not  prevented  by  estop- 
pel from  filing  a  petition  for  sale  by 
reason  of  his  having  consented  to  the 
sale  of  the  land  by  the  heir  when  the 
rights  of  creditors-are  affected  and  the 
sale  necessary  to  satisfy  them.  Mon- 
crief  V.  Moncrief,  73  Ind.  587. 

The  appointment  of  plaintiff  as  ad- 
ministrator de  bonis  non  instead  of 
administrator  de  bonis  non  with  the 
-will  annexed  is  not  a  fatal  objection 
to  plaintiff's  petition  to  sell  real  es- 
tate when  nothing  remains  to  be  done 
under  and  by  virtue  of  the  provisions 
of  the  -will.  Frier  v-.  Lowe,  232  111. 
622,    83    N.    E.    1083. 

52.  Long  V.  Burnett,  13  Iowa  28, 
81  Am.  Dec.  420,  holding  void  and 
subject  to  be  impeached  collaterally 
an  order  of  the  probate  court  direct- 
ing the  sale  of  decedent's  real  estate 
upon  application  of  a  special  adminis- 
trator. 

53.  Md.— McGaw  v.  Gortner,  96  Md. 
489,  54  Atl.  133,  creditor  may  institute 
sucli  proceedings  only  where  claim  is 
for  a  debt  due  from  decedent  in  his  life- 
time and  not  where  claim  is  merely  for 
breach  of  contract  by  decedent's  heirs. 
La. — Succession  of  Winn,  'SO  La.  Ann. 
702  (only  a  creditor  who  has  obtained 
a  judgment  or  a  legal  acknowledg- 
ment of  his  debt);  Dubuch  v.  Wilder- 
muth,  3  La.  Ann.  407.  Miss.— Cheairs 
r.  Cheairs,  81  Miss.  662,  33  So.  414 
(holding  that,  under  Code  1892,  §1895, 
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debtor  to  sell  the  real  estate  in  order  to  pay  debts    of    the    estate.-^* 
(C.)  Other  Persons  Interested. —  In  some  jurisdictions  the  application 

for  order  of  sale  may  be  made  by  legatees"  or  other  persons  interested 

in  the  estate/^ 

(II.)  Who  Should  Be  Defendants.  —A    proceeding    to    sell    decedent's 

real  estate  is  adversary  in  its  nature  and  no  valid  order  of  sale  can 

be  obtained  ex  parteJ''^ 
Although  in  a  few  jurisdictions  the  failure  to  make  an  heir  a  party 

does  not  invalidate  the  sale  as  to  his  interest  because  the  proceedings 

are  treated  as  in  rem,^^  in  nearly  all  jurisdictions  the  heirs  or  devisees 


only  creditor  whose  claim  is  properly 
registered,  after  having  been  probated 
and  allowed,  mav  file  petition);  Allen 
f.  Hillman,  69  Miss.  225,  13  So.  871.  i 
N.  Y. — In  re  Lowerre,  48  Misc.  317, 
96  :S-  Y..  Supp.  764;  In  re  Buffalo  State 
Hospital,  47  Misc.  33,  95  N.  Y.  Supp. 
209.  S.  C— Scruggs  v.  Foot,  19  S.  C. 
274. 

Bill  in  Equity  By  Creditor. — Chan- 
cery will  not  decree  sale  of  decedent's 
land  at  suit  of  a  creditor,  unless  he 
has  some  specific  lien  or  right  therein 
(McPike  V.  Wells,  54  Miss.  136.  Con- 
sult, also,  Ballard  f.  Kilpatrick,  71  N.  C. 
281),  dismissing  for  want  of  jurisdic- 
tion a  civil  action  in  the  nature  of  a 
creditor's  bill.  But  see,  Simpson  v. 
Bockins,  77  X.  J.  Eq.  339,  78  Atl. 
758. 

Joinder  of  Creditor  and  Personal 
Eepresentative. — In  North  Carolina,  a 
creditor  of  decedent's  estate  cannot  be- 
come a  party  plaintiff  with  the  per- 
sonal representative  in  a  proceeding 
to  sell  real  estate  to  pay  debts.  Strick- 
land V.  Strickland,  129  N.  C.  84,  39 
S.  E.  735;  Eawls  v.  Carter,  119  N.  C. 
596,  26  S.  E.  154;  Dickey  V.  Dickey, 
118  N.  C.  956,  24  S.  E.   715. 

54.  Hobbs  V.  Cashwell,  152  X.  C. 
183,  67  S.  E.  495;  Yarborough  r.  Moore, 
151  X.  C.  116,  65  S.  E.  763  (a  single 
creditor  may  compel  the  personal  rep- 
resentative to  act);  Pelletier  v.  Saun- 
ders. G7  X.  C.  261. 

Who  May  Apply  as  Creditor.— A 
claimant  who  has  rendered  services  to 
an  estate  during  administration  and 
whose  claim  has  been  allowed  by  the 
court,  may  apply  for  the  sale  of  de- 
cedent's real  estate,  if  administrator 
neglects  to  do  so.  In  re  Couts,  87  Cal. 
4<^0,  25  Pac.  685. 

Who  Not  Entitled  as  Creditor.— One 
who  has  bought  the  interest  of  an 
heir  in  the  real  estate  of  decedent  can 


not  make  such  application.  Stark  v. 
Kirchgraber,  186  Mo.  633,  85  S. 'W. 
868.  One  whose  claim  is  for  funeral 
expenses  is  not  a  "creditor  of  de- 
cedent" under  §2750,  X.  Y.  Code  Civ. 
Proc,  providing  who  may  petition  for 
sale.  In  re  Corwin's  Estate,  10  Misc. 
196,  31  X.  Y.  Supp.  426.  A  creditor 
of  estate  who  has  assigned  his  inter- 
est in  the  debt  is  not  authorized  to 
petition  for  sale.  Butler  r.  Emmett,  8 
Paige  (X.  Y.)   12. 

55.  Littleton's  Appeal,  93  Pa.  177 
(legatees  proper  persons  to  petition  for 
sale  of  land  charged  with  legacies); 
Estate  of  Park  Hill  Cassady,  13  Phila. 
(Pa.)   383. 

56.  See  Stark  v.  Kirchgraber,  186 
Mo.  633,  85  S.  W.  868,  construing  §150, 
Mo.  Rev.  St.,  providing  that  "If  such 
executor  or  administrator  do  not  make 
such  application,  any  creditor  or  other 
person  interested  in  the  estate  may 
make  such  application." 

Widow  is  a  "party  interested" 
(King  V.  Kent's  Heirs,  29  Ala.  542; 
Martin's  Estate,  6  Pa.  Dist.  58);  but 
widow  is  not  interested  after  assign- 
ment of  her  dower  (Lawrence  v.  Brown, 

5  X.   Y.   394). 

57.  Ala.— Taylor  v.  Crook,  136  Ala, 
354,  34  So.  905.    La.— Wright,  Williams 

6  Co.  T.  Steed,  10  La.  Ann.  238.  N.  C. 
Davis  V.  Howcott,  21  X.  C.  436.  Ohio. 
L€ssee  of  Adams  v.  Jeffries,  12  Ohio 
253. 

58.  Howell  V.  Hughes  (Ala.),  53  So. 
105;  Xeville  v.  Kenney,  125  Ala.  149, 
28  So.  452;  Davis  r.  Tarver,  65  Ala. 
98  (where  court  says  that  if  heirs  or 
devisees  intervene  and  contest  applica- 
tion, proceedings  then  assumes  charac- 
ter  of   a   suit   in  personam). 

For  proceedings  to  sell  in  probate 
court  held  to  be  in  rem  under  special 
statute,  see  Davidson  v.  Koehler,  76 
Ind.  398. 
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are  necessary  parties,  since  the  title  vests  in  them  upon  the  death  of 
decedent.^** 

The  widow  of  decedent  is  a  necessary  party  defendant,  if  her  dower 
interest  is  to  be  affected""  but  purchasers  of  real  estate  from  decedent's 
widow  are  not  necessary  parties.*'^ 

If  the  lien  of  a  mortgagee  of  decedent's  land  is  to  be  affected,  the 
mortgagee  must  be  made  a  party,"-  and  according  to  the  usual  practice, 
any  person  may  be  made  a  defendant  who  has  or  claims  an  interest 
in  the  land  of  decedent  which  is  sought  to  be  sold,«='  or  such  person 
may  have  himself  made  a  party  upon  proper  showing  of  his  interest 
to  the  probate  court."* 

Creditors  of  decedent**'  or  of  his  heirs"«  are  usually  not  proper 
parties  defendant. 


59.  Fla. — Wilson  r.  Fridenbnrg,  19 
Fla.  461.  111. — ^Burr  v,  Bloemer,  174 
111.  638,  51  N.  E.  821;  Eaton  r.  Bryan, 
18  IIJ.  525.  Ind.— Wood  v.  Wood,  150 
Ind.  600,  50  N.  E.  573;  Sherry  v.  Denn, 
'8  Blackf.  542.  la.— Gladson  v.  Whit- 
ney, 9  Iowa  267.  Ky.— Reaves  v. 
Baker,  33  Ky.  L.  Eep.  1U04,  112  S.  W. 
609.  Miss. — Hargrove  v.  Baskin,  50 
Miss.  194;  Winston  &  Co.  v.  McLendon, 
43  Miss.  254.  Neb. — Holmes  V.  Colum- 
bia Nat.  Bank,  4  Neb.  (Unof.)  893,  97 
N.  W.  26.  N.  Y. — Holly  r.  Gibbons, 
176  N.  Y.  520,  68  N.  E.  889;  Jenkins 
V.  Young,  35  Hun  569.  N.  C— McNeill 
V.  Fuller,  121  N.  C.  209,  28  S.  E.  299; 
Dickens  v.  Long,  109  N.  C.  165,  13  S.  E. 
841.  See  also  Harris  v.  Brown,  123 
N.  C.  419,  31  S.  E.  877.  Ohio.— Lessee 
of  Adams  v.  Jeffries,  12  Ohio  253. 
Tenn. — Estes  r.  Johnson,  10  Humph. 
223;  Green  v.  Shaver,  3  Humph.  139. 

Practice  in  Louisiana.— In  Louisiana, 
the  parties  interested  are  considered  as 
represented  by  the  administrator  and 
the  heirs  are  not  necessary  parties.  Ir- 
win V.  Flynn,  110  La.  829,  34  So.  794; 
Tertrou  v.  Comeau,  28  La.  Ann.  633. 

Administratrix  of  a  deceased  heir  is 
not  a  necessary  party  in  a  proceeding 
to  sell  ancestor's  real  estate  to  pay 
debts.  Wood  v.  Wood,  150  Ind.  600, 
50  N.  E.  573. 

60.  Kent  r.  Taggart,  68  Ind.  163; 
Simonton  V.  Brown,  72  N.  C.  46  (de- 
ciding that  where  not  a  party,  sale 
void  as  to  her,  and  that  after  deed 
executed,  no  subsequent  amendment  by 
which  she  was  made  a  party,  could  af- 
fect her  right  of  dower).  Contra, 
Smith's  Estate,  43  Ore.  595,  73  Pac. 
336,  75  Pac.  133. 
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61.  Nix  i\  Mayer  (Tex.),  2  S.  W. 
819. 

62.  la. — Iowa  Loan  &  Trust  Co.  r. 
Holderbaum,  86  Iowa  1,  52  N.  W.  550. 
N.  Y.— Matter  of  Haig,  6  Dem.  Sur. 
454,  3  N.  Y.  Supp.  285,  deciding  that 
the  holder  of  a  mortgage  upon  the  prop- 
erty, existing  when  decedent  took  title, 
who  was  not  a  creditor  at  the  death 
of  the  latter,  is  not  a  necessary  party, 
since  disposition  would  be  subject  to 
the  lien  of  his  mortgage.  Ohio.  — Hol- 
loway  f.  Stuart,   19  Ohio  St.  472. 

63.  Newell  r.  Montgomery,  129  111. 
58,  21  N.  E.  508;  Doan  i:  Biteley,  49 
Ohio  St.  58S,  32  N.  E.  600. 

Parties  When  Land  Escheated, 
Since  sale  of  land  is  void  unless  par- 
ties upon  whom  the  law  casts  the  es- 
tate are  before  the  court,  in  Tennes- 
see, the  "Board  of  Common  School 
Commissioners"  must  be  a  party  when 
escheated  land  is  to  be  sold.  Hinkle's 
Lessee  v.  Shadden,  2  Swan  (Tenn.) 
46. 

Contingent  remaindermen  in  esse 
and  within  reach  are  necessary  par- 
ties to  a  proceeding  to  sell  land.  Farr 
r.  Gilreath,  23  S.  C.  502,  approving 
Moseley  v.  Hankinson,  22  S.  C.  323. 

The  administrator  of  decedent  is  a 
proper  party  to  an  action  brought  by 
a  creditor  to  subject  land  conveyed  by 
decedent  to  his  lien  as  a  creditor. 
Simpson  V.  Bockins,  77  N.  J.  Eq.  339, 
78  Atl.   758. 

64.  Ex  parte  Marr,  12  Ark.  84;  Gib- 
son V.  Pitts,  69  N.  C.  155. 

65.  Lewis  v.  McGraw,  19  111.  App. 
313;  Costigan  v.  Truesdell,  119  Ky.  70, 
83   S.  W.  98. 

66.  Nichols  v.  Lee,  16  Colo.  147,  26 
Pac.   157. 
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Substitution  of  Parties.  —  "WTiere,  after  entry  of  a  decree  in  a  cause, 
wherein  executor  was  a  party  defendant,  the  executor  was  relieved 
from  duty  by  the  court  and  an  administrator  with  the  will  annexed 
appointi'd,  such  administrator  might  be  substituted  as  a  party  defend- 
ant upon  motion  in  the  supreme  court.®" 

(III.)  Guardian  Ad  Litem  of  Infants.  —  According  to  the  practice  in 
many  jurisdictions,  a  decree  for  the  sale  of  decedent's  real  estate 
will  not  be  made  without  the  previous  appointment  of  a  guardian 
ad  litem  for  infant  heirs,*'^  but  in  the  majority  of  jurisdictions  the 
failure  to  appoint  a  guardian  ad  litem  for  minor  heirs,  who  were 
duly  cited  to  appear,  does  not  affect  the  validity  of  the  order  of  sale.®^ 

e.  Contents.  —  (I.)  In  General. —  Every  petition  must  comply  with 
statutory  requirements  and  must  allege  or  show  the  existence  of  a 
sufficient  cause  for  sale,^°  and  if  proceedings  are  instituted  by  an 


Mortgagee  of  the  interest  of  an  heir 
can  not  be  admitted  as  a  party  de- 
fendant. Battle  V.  Duncan,  90  X.  C. 
546. 

A  mortgagor  who  has  parted  with 
his  title  to  the  land  mortgaged,  and 
is  not  in  possession  thereof,  is  not  a 
necessary  party  to  a  proceeding 
brought  by  the  executor  of  the  pur- 
chaser to  obtain  an  order  to  sell  the 
land  for  the  payment  of  debts.  Den- 
ison  University  r.  Manning,  65  Ohio 
St.  138,  61  N.  E.  706. 

67.  Towa  Loan  &  Trust  Co.  f.  Hol- 
derbaum,  86  Iowa  1,  52  X.  W.  550. 

68.  Ala.— Craig  r.  MoGehee,  16  Ala. 
41.  111.— Whitney  v.  Porter,  23  111. 
445.  But  see  Gage  v.  Schroder,  73  111. 
44.  Ind. — Timmons  t'.  Timmons,  6  Ind. 
8;  Comparet  f.  Randall,  4  Ind.  55.  Miss. 
Billups  V.  Brander,  56  Miss.  495.  N.  Y. 
Schneider  r.  McFarland,  2  X.  Y.  459; 
Corwin  v.  Merritt,  3  Barb.  341.  N.  0. 
Hvman  v.  Jarnigan,  65  X.  C.  96.  Ore. 
Fiske  V.  Kellogg,  3  Ore.  503.  W.  Va. 
Hart  f.  Hart,  31  W.  Va.  688,  8  S.  E. 
562. 

"Where  administrator  who  was  gen- 
eral guardian  of  the  infant  heirs  of 
his  intestate  applied  for  leave  to  sell 
real  estate  to  pay  debts  and  the  sur- 
rogate proceeded,  without  appointing 
any  guardian  for  the  infants  and  with- 
out any  appearance  of  the  infants,  to 
order  a  sale  of  the  property,  the  sale 
was  void.  Havens  v.  Sherman,  42  Barb. 
(X.   Y.)    636. 

After  sale  made,  an  order  appointing 
a  special  guardian  nunc  pro  tunc  will 
not  cure  defects  in  the  prior  proceed- 
ings when  guardian  ad  litem  for  infant 


heirs  was  not  properly  appointed.  Mat- 
ter of  Mahoney,  34  Hun  (X.  Y.)  501. 

69.  TJ.  S.— Parker  r.  Kane,  22  How. 
1,  16  L.  ed.  286,  following  decision  of 
supreme  court  of  Wisconsin.  Ill, — Gage 
V.  Schroder,  73  111.  44,  "the  failure  of 
the  court  to  appoint  a  guardian  ad 
litem,  or  when  appointed  his  failure  to 
answer,  while  it  may  be  error,  can 
not  be  jurisdictional."  Mass.— Holmes 
V.  Beai,  9  Cush.  223.  Neb.— McClay 
V.  Fox  worthy,  18  Xeb.  295,  25  X.  W. 
86.  N.  H.— Boody  v.  Emerson,  17  X".  H. 
577.  Wis. — Sitzman  v.  Paequette,  13 
Wis.  291. 

WTiere  "one  of  the  heirs  was  a  minor 
and  appeared  by  his  guardian  and  next 
friend,  who  was  the  administrator  of 
the  intestate  and  was  appointed  com- 
missioner to  sell  land,"  such  irregular 
itv  did  not  vitiate  title  of  purchaser. 
Harris  v.  Brown,  123  X.  C.  419,  31 
S.  E.  877. 

70.  Ala. — Hall  v.  Chapman's  Admr., 
35  Ala.  553.  Cal.— /n  re  Bryne,  112 
Cal.  176,  44  Pac.  467.  Ind.— Warrum 
r.  White,  171  Ind.  574,  86  X.  E.  959. 
N.  Y.- Allen  r.  Sanford,  8  X.  Y.  Supp. 
182.  Wash. — Prefontaine  V.  McMicken, 
16  Wash.  16,  47  Pac.  231. 

For  allegations  necessary  to  give 
court  jurisdiction,  see  Hampton  r.  Mur- 
phy, 45  Ind.  App.  513,  86  X.  E.  436, 
88  X.  E.  876;  Cahill  v.  Bassett,  66 
Mich.   407,  33   X.  W.   722. 

Substantial  Compliance  Sufficient. — A 
substantial  compliance  with  the  statute 
is  sufficient  and  petition  can  not  be 
assailed  on  appeal  for  any  mere  uncer- 
tainty or  inaptness  of  expression  which 
was    not    objected    to    by    special    de- 
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executor  or  administrator,  there  should  be  an  allegation  of  the  official 
capacity"  of  petitioner/^ 

When  the  petition  shows  that  there  is  a  will,  it  should  negative  the 
conferring  by  it  of  a  power  to  sell." 

(II.)  Averment  of  Names  and  Interests  of  Defendants.  —  The  peti  t  i  o  n 
should  set  forth  the  names  of  the  heirs  at  law  and  other  parties  de- 
fendant,^^ and  should  state  which  of  the  heirs  are  infants  or  other- 
wise under  disability  so  that  proper  service  may  be  made.'*     If  the 


murrer  or  otherwise  in  the  trial  court. 
Estate  of  Heydenfeldt,  127  Cal.  456, 
59  Pae.  839.  Consult,  also,  Plains  Land 
&  Imp.  Co.  r.  Lynch,  38  Mont.  271,  99 
Pac.  847,  holding  sufficient  a  substan- 
tial compliance  with  section  7562, 
Mont.  Rev.  Code,  prescribing  what  pe- 
tition shall  contain, 

71.  Moffitt  D.  Moffitt,  69  in.  641, 
holding  it  unnecessary,  however,  for  pe- 
titioner to  state  how  he  was  appointed, 
or  that  he  was  appointed  by  a  court 
having  power.  In  re  Haig's  Estate,  6 
Dem.  Sur.  454,  3  N.  Y.  Supp.  285.         , 

Creditor  need  not  aver  that  the  per- 
sonal representative  has  refused  to  pe- 
tition for  sale.  Whisnand  f.  Small,  65 
Ind.  120. 

72.  Howell  v.  Hughes  (Ala.),  53  So. 
105;  Wilson  v.  Holt,  83  Ala.  528,  3  So. 
321.  3  Am.  St.  Rep.  768;  Arnett  v. 
Bailey,  60  Ala.  435.  But  see  In  re 
Haig's  Estate,  6  Dem.  Sur.  454,  3  N.  Y. 
Supp.  285. 

Allegation  of  Intestacy. — It  is  not 
essential  to  the  jurisdiction  of  the 
court  that  the  administrator  in  his 
petition  allege  in  terms  that  it  is  an 
intestate  estate,  if  he  properly  alleges 
that  he  is  an  administrator.  Deans  v. 
Wilcoxon,  18  Fla.  531. 

73.  Ala.— Poole  v.  Daugdrill,  129 
Ala.  208,  30  So.  579;  Townsend  v. 
Steel,  85  Ala.  580,  5  So.  351  (holding 
sufficient  an  averment  that  Lewis  N. 
and  Nancy  N.  ''claim  to  be  the  lawful 
heirs  and  distributees  of  said  decedent, 
and  he  states  to  the  best  of  his  knowl- 
edge, information  and  belief,  and  after 
diligent  search,  that  they  are  the  only 
heirs  at  law  and  distributees  of  the 
said  decedent)";  Bingham  f.  Jones,  '84 
Ala.  202,  4  So.  409;  Eatman  f.  Eat- 
man,  83  Ala.  478,  3  So.  850  (holding 
sufficient  a  petition  stating  that  there 
were  children  of  two  marriages,  giving 
their  names,  and  submitting  to  the 
court  whether,  on  the  facts  stated,  all 
of  them  were  interested  as  heirs) ;  Mc- 
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Corkle  r.  Rhea,  75  Ala.  213;  Hoard  v. 
Hoard's  Admr.,  41  Ala.  590.  Ind. 
Rapp  f.  Matthias,  35  Ind.  332.  la. 
Gladson  v.  Whitney,  9  Iowa  267  (ex- 
istence of  heirs  will  be  presumed  un- 
less contrary  shown).  Ky. — Rodgers  v. 
Rodgers,  17  Ky.  L.  Rep.  358,  31  S.  W. 
1.39.  N.  Y.— Jn  re  John's  Estate,  21 
Civ.  Proc.  326,  18  N.  Y.  Supp.  172. 

Contra,  Stow  x.  Kimball,   28  111.  93. 

Under  New  York  Code  Civ.  Proc. 
§2752,  requiring  that  petition  ?et  forth 
the  names  of  "all  the  heirs  and  dev- 
isees of  the  decedent,"  where  the  pe- 
tition avers  that  certain  named  per- 
sons are  heirs,  the  fair  construction  is 
that  the  persons  named  are  "all  the 
heirs"  and  so  an  express  averment  to 
that  effect  is  not  essential.  Green- 
blatt  X.  Hermann,  144  N.  Y.  13,  38 
N,  E.  966. 

Insufficient  Averment  as  to  Heirs. 
An  allegation  "that  the  names  and 
number  of  the  heirs,  if  any,  of  de- 
cedent, are  unknown  to  your  petition- 
er, except  that  the  name  of  each  such 
heir  when  last  heard  of  by  your  pe- 
titioner about  seventeen  years  ago  was 
O'Neill;  and  that  your  petitioner  does 
not  know  whether  there  are  any  per- 
sons claiming  under  such  heirs"  is  in- 
sufficient, since  it  fails  to  show  that 
any  effort  has  been  made  to  ascertain 
the  heirs.  In  re  O'Neill,  49  Misc.  285, 
99  N.  Y.  Supp.  237. 

"Waiver  of  Defect.— Although  petition 
failed  to  state  why  certain  parties 
named  in  the  caption  were  made  de- 
fendants, the  written  appearance  of 
these  parties  named  as  defendants  stat- 
ing that  they  are  the  heirs,  is  a  waiver 
of  this  defect  in  the  petition.  Mitchell 
V.  Hodges,  87  Ind.  491. 

74.  Bozeman  v.  Bozeman,  82  Ala. 
389,  2  So.  732;  Page  v.  Matthews' 
Admr.,  41  Ala.  719;  Field's  Heirs  v. 
Goldsby,  28  Ala.  218  (failure  to  state 
which  of  the  heirs  are  of  full  as-e  is 
not  jurisdictional);  Cloud  v.  Barton,  14 
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petition  shows  that  decedent  died  testate  leaving  a  widow,  there  should 
be  an  averment  as  whether  or  not  the  widow  has  elected  to  take  under 
the  will."^ 

(HI.)  Averments  Showing  Personalty  Insuflacient.  —The  petition  should 
state  the  amount  of  the  indebtedness  of  the  estate  and  show  that  there 
is  insufficient  personalty  to  pay  it,'^  but  a  particular  description  of 
either  the  debts  or  the  assets  is  not  necessary,  a  statement  of  the  ag- 


Ala.  347;  Mead  r.  Sherwood,  4  Redf. 
Sur.  352.  Consult,  also,  Billups  v.  Brand- 
er,  56  Miss.  495. 

Omission  from  the  application  of  an 
averment  stating  that  heirs  or  devisees 
are  married  women  did  not  afifect  the 
jurisdiction  of  the  court,  if  it  did  ren- 
der application  defective.  Curtis  f. 
Hunt,  158  Ala.  78,  48  So.  598. 

Eesidence  of  Heirs. — Tn  Alabama,  the 
petition  should  state  also  the  residence 
of  the  heirs.  Bingham  v.  Jones,  84 
Ala.  202,  4  So.  409;  Bozeman  r.  Boze- 
man,  82  Ala.  389,  2  So.  732;  Noles' 
Heirs    v.   Noles'    Admrs.,   40   Ala.    576. 

75.  Meadows  r.  Meadows,  73  Ala. 
356;  Renner  r.  Ross,  111  Ind.  269,  12 
N.  E.  508.  See  also  Archibald  v.  Long, 
144  Ind.  451,  43  X.  E.  439. 

76.  Cal.— In  re  Estate  of  Bentz,  36 
Cal.  687  (averments  may  be  made  suffi- 
cient by  reference  to  inventory) ; 
Havnes  v.  Meeks,  20  Cal.  288;  Gregory 
V.  Taber,  19  Cal.  397,  79  Am.  Dec.  219 
(the  filing  of  an  account  of  the  per- 
sonal property  at  or  about  the  time 
of  filing  petition  for  sale  does  not  ex- 
cuse failure  to  set  forth  in  petition  the 
amount  of  personalty) ;  Hreffory  v.  Mc- 
Pherson.  13  Cal.  562.  Colo.— Bateman 
V.  Reitler,  19  Colo.  547,  36  Pac.  548. 
lU.— Lvnch  V.  Hickev,  13  111.  App. 
139.  Compare  Moffitt  r.  :Moffitt.  69  111. 
641.  Ind.— Maris  v.  Wolfe.  46  Ind. 
App.  416,  92  X.  E.  661;  Rapp  r.  Mat- 
thias. 35  Ind.  332.  la.— Stanley  v.  Xo- 
ble,  59  Iowa  666,  13  X.  W.  839;  Glad- 
son  V.  Whitnev,  9  Iowa  267.  Kan, 
Johnson  r.  Clark,  18  Kan.  157.  Ky. 
Row  V.  Back.  115  S.  W.  806.  Me. 
771  re  Snow.  96  Me.  570,  53  Atl.  116. 
N.  Y.—In  re  Ibert.  48  App.  Div.  510, 
62  X.  Y.  Supp.  1051;  In  re  Williams' 
Estate,  1  Misc.  35.  22  X.  Y.  Supp. 
906;  Acklev  r.  Dvgert.  33  Barb.  176. 
N.  0.— McXeill  r.''McBrvde,  112  X^  C. 
408,  16  S.  E.  841;  Blount  r.  Pritchard, 
88  X'.  C.  445;  Wiley  v.  Wiley,  63  X.  C. 
182.  Pa. — Torrance  r.  Torrance,  53 
Pa.  505.     Tex,— Jackson  v.  Houston,  84 


Tex.  622,  19  S.  W.  799,  holding  merely 
directory  the  statutory  requirement 
that  administrator  accompany  his  ap- 
plication with  a  statement  of  expenses 
and  claims.  Utah.— Xeedham  v.  Salt 
Lake  Citv,  7  Utah  319,  26  Pac.  920. 
Wash.— Wallace  r.  Grant,  27  Wash.  130, 
67  Pac.  578  (petition  does  not  show 
insufficiency  of  personalty  by  alleging 
that  "petitioner  has  sold  all  the  per- 
sonal property  of  said  estate  that  in 
his  judgment  is  advisable  to  sell  at 
this  time);"  Ackerman  V.  Orchard.  7 
Wash.   377,   34  Pac.   1106,   35  Pac.   605. 

Failure  to  state  amount  of  person- 
alty is  not  a  fatal  objection  where  the 
petition  also  prayed  for  the  sale  for 
apportionment  among  the  heirs,  on  the 
ground  of  indivisibility.  Rodgers  v. 
Rodgers'   Admr.    (Ky.),"  31   S.   W.    139. 

If  debts  actually  due  are  such  as 
call  for  a  sale,  the  fact  that  the  pe- 
tition may  have  set  forth  as  due  a 
larger  amount  than  really  existed  is 
immaterial.  Heirs  of  Simonin  r.  Czae- 
nowski.   47   La.   Ann.   1334,   17   So.   847. 

Allegations  Siifficient  in  Alabama. 
A  petition  bv  an  administrator,  under 
Alabama  Code  §§2104.  2106,  alleging 
that  "the  personal  property  of  the 
estate  is  insufficient  to  pay  the  debts 
of  said  estate,"  and  "that  it  is  neces- 
sary to  sell  said  real  estate  of  said 
decedent  to  pay  the  debts  of  said  es- 
tate" is  sufficient,  it  being  unnecessary 
to  allege  the  amount  of  the  debts  or 
the  value  of  the  personal  property.  Cot- 
ton V.  Holloway,  96  Ala.  544,  12  So. 
172,  overruling  Peavey  f.  Griffin,  152 
Ala.  256.  44  So.  400;  Moore  v.  Cotting- 
ham,  113  Ala.  148,  20  So.  994,  59  Am. 
St.  Rep.  100;  Smith  v.  Brannon,  99 
Ala.  445,  12  So.  422;  Abernathy  V. 
O'Reilly,  90  Ala.  495,  7  So.  919.  But 
an  averment  that  petitioner  is  not  in- 
formed as  to  whether  property  will  be 
sufficient  and  believes  that  it  will  be 
necessary  to  sell  decedent's  land,  is  not 
equivalent  to  an  averment  that  personal 
property  is  insufficient.  Sharp  v.  Sharp, 
76  Ala.  312. 
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gregate  amount  of  the  debts  and  assets  being  deemod  sufficient." 
(IV.)  Averments  as  to  Property  To  Be  Sold.  —  The  petition  should 
show  the  right  or  interest  which  decedent  had  at  the  time  of  his 
death  in  the  hinds  proposed  to  be  sold,'^  and  statutes  usually  require 
that  the  petition  shall  describe  with  certainty  and  definiteness  the  land 
which  is  to  be  sold.'^^ 


77.  Ala.— Quarles  v.  Campbell,  72 
Ala.  64.  Ind. — Collins  v.  Farnsworth, 
8  Blackf.  575.  Minn.— State  v.  Pro- 
bate Court  of  Ramsey  County,  19 
Minn.  117. 

The  petition  need  not  specify  whether 
the  debt  was  incurred  as  surety  or 
principal.  Jackson  v.  Weaver,  98  Ind. 
307. 

Failure  of  administrator  to  file  with 
his  petition  the  inventory,  appraise- 
ment, lists  and  accounts  of  the  estate, 
as  required  by  the  statute  in  such 
cases,  does  not  deprive  the  court  of 
jurisdiction.  Smith  v.  Black,  231  Mo. 
'681,    132    S.   W.    1129. 

Under  New  York  Code  Civ.  Proc. 
§§2752,  2756,  a  petition  filed  by  a  cred- 
itor must  set  forth  the  facts  necessary 
to  establish  the  existence  of  a  debt, 
and  an  allegation  that  petitioner  is  a 
creditor  of  decedent  to  a  certain 
amount  with  interest  is  insufficient. 
hi  re  Pirie,  117  N.  Y.  Supp.  753. 

For  Pennsylvania  practice  when  pe- 
tition not  accompanied  by  an  inventory 
and  schedule  of  debts,  see  Crawford's 
Estate,  221  Pa.  131,  70  Atl.  582. 

78.  Pittit's  Admr.  V.  Pittit's  Dis- 
tributees, 32  Ala.  288,  holding  that 
court  had  no  jurisdiction  to  order  a 
sale  when  the  petition  failed  to  show 
that  decedent,  at  the  time  of  his  death, 
owned  some  estate  or  interest,  legal  or 
equitable,  which  was  in  its  nature 
descendible  to  this  heirs.  But  see 
Trent's  Admr.  v.  Trent,  24  Mo.  307, 
where  court  refused  to  dismiss  admin- 
istrator's petition  for  sale  to  pay  debts 
for  want  of  an  averment  that  the  lands 
mentioned  in  the  petition  belonged 
to   intestate   at   the   time   of  his   death. 

Under  Illinois  statute  authorizing  a 
sale  of  decedent's  real  estate  and  di- 
recting the  executor  or  administrator 
to  present  a  petition  "stating  therein 
what  real  estate  the  said  testator  or 
intestate  dies  seized  of,"  a  statement 
of  the  real  estate  which  he  died  |' leav- 
ing" is  a  sufficient  compliance  with  the 
statute,     the     word    "leaving"    being 
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synonymous  with  owning.  McNitt  v. 
Turner,  16  Wall.  (U.  S.)  352,  21  L.  ed. 
341. 

In  Massachusetts,  in  an  application 
to  sell  real  estate  of  an  intestate  which 
stands  in  the  name  of  a  third  person 
to  whom  the  administrator  contends  it 
has  been  conveyed  fraudulently,  it  is 
not  necessary  to  allege  that  the  record 
title  of  the  premises  is  in  a  third  per- 
son to  whom  it  has  been  fraudulently 
conveyed,  as  the  question  can  not  be 
determined  in  that  proceeding,  but, 
after  leave  to  sell  has  been  obtained, 
can  be  determined  in  a  way  provided 
bv  R.  L.,  c.  146,  §17.  Tyndale  v. 
S'tanwood,  182  Mass.  534,  66  N.  E.  23. 

General  Averment  Sufficient.— The 
petition  need  not  set  out  the  title 
more  specifically  than  by  the  general 
averment  that  decedent  was  the  owner 
in  fee  simple.  Jackson  v.  Weaver,  98 
Ind.   307. 

Where  Interest  Not  Known. — A  pe- 
tition sufficiently  shows  that  decedent 
had  an  interest  at  his  death  when 
there  is  an  averment  that  decedent 
died  seized  and  possessed  of  certain 
interests  and  rights  not  known  to  pe- 
titioner, in  certain  properly  described 
land.  Henley  D.  Johnston,  134  Ala. 
646,   32   So.   1009,  92   Am.   St.   Rep.   48. 

79.  For  eases  as  to  certainty  of  de- 
scription required.  See  Ala. — Little  v. 
Marx,  145  Ala.  620,  39  So.  517  (stat- 
ing that  "The  purpose  of  the  statute 
is  to  require  such  a  description  of  the 
land  in  the  application  that  a  decree 
can  be  rendered  thereon  that  will  be 
so  exact  and  accurate  that  a  purchaser 
at  a  sale  thereunder  will  know  from 
the  proceedings  just  what  land  he 
bought");  Kornegay  v.  Mayer,  135 
Ala.  141,  33  So.  36;  Henley  v.  Johnston, 
134  Ala.  646,  32  So.  1009,  92  Am.  St. 
Rep.  48;  Rainey  v.  McQueen,  121  Ala. 
191,  25  So.  920;  Gilchrist  v.  Shackel- 
ford, 72  Ala.  7;  Money  v.  Turnipseed, 
50  Ala.  499;  De  Bardelaben  V.  Stouden- 
mire,  48  Ala.  643  (holding  sufficient  a 
description   which   omitted  to   state  in 
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In  California,  the  statute  also  requires  that  the  petition  shall  contain 
a  statement  of  the  condition  and  value  of  decedent's  real  property.^" 

(V.)  Prayer.  — Petitioner  should  ordinarily  ask  for  the  sale  of 
sufficient  real  property  to  satisfy  decedent's  debts  but  where  the  na- 
ture of  the  realty  is  such  that  it  cannot  be  divided  without  materially 
impairing  its  value,  he  may  ask  for  the  sale  of  the  entire  tract." 


words  that  lands  were  in  county); 
Smitha  v.  Fournoy's  Admr.,  47  Ala. 
345  (imperfect  description  does  not  ren- 
der order  of  sale  absolutely  void).  Cal. 
In  re  Estate  of  Eoach,  139  Cal.  17,  72 
Pac.  393;  In  re  Estate  of  Cook,  137 
Cal.  184,  69  Pac.  968;  Haynes  v.  Meeks, 
20  Cal.  288;  Townsend  v.  Gordon,  19 
Cal.  189  (failure  to  describe  deprives 
court  of  jurisdiction).  Ind. — Eapp  v. 
Matthias,  35  Ind.  332;  Weed  f.  Ed- 
monds, 4  Ind.  468.  Kan.— Bryan  v. 
Bander,  23  Kan.  95  (holding  sale  good 
although  made  under  a  petition  which 
merely  alleged  that  property  was  with- 
in county,  although  statute  directed  a 
description,  the  court  considering  de- 
scription unnecessary  to  give  jurisdic- 
tion). Mo. — Roberts  v.  Thomason,  174 
Mo.  378,  74  S.  W.  624,  deed  of  admin- 
istrator based  upon  a  petition  which 
fails  to  describe  land  is  void  and  does 
not  affect  title.  N.  C. — Blount  v. 
Pritehard,  88  N.  C.  445.  Pa.— Heff- 
ner's  Appeal,  119  Pa.  462,  13  Atl.  314. 
Wash. — 'Hazelton  v.  Bogardus,  8  Wash. 
102,  35  Pac.  602. 

Description  in  ExhiMtS. '— The  de- 
scription may  be  in  exhibits  which  are 
filed  with  the  petition  and  the  petition 
itself  need  not  describe  the  land  asked 
to  be  sold.  Bray  v.  Adams,  114  Mo. 
486,  21  S.  W.  853. 

In  Maine,  under  "Rev.  St.,  ch.  71,  §1, 
item  3,  to  authorize  a  sale  of  more 
realty  than  is  necessary  to  pay  debts, 
it  must  be  averred  and  proved  that 
by  a  sale  of  part,  the  residue  would 
be  greatlv  depreciated.  In  re  Snow, 
96  Me.  570,  53  Atl.  116. 

Averment  as  to*  Value. — It  is  some- 
times required  that  the  estimated  value 
of  the  realty  be  set  forth.  In  re  Mc- 
Gee,  5  App.'  Div.  527,  38  N.  Y.  Supp. 
1062;  Blount  v.  Pritehard,  88  N.  C. 
445.  But  even  under  N.  Y.  Code  Civ. 
Proc,  §2752,  requiring  that  the  value 
of  each  distinct  parcel  be  given,  the 
petition  need  not  state  the  value  of 
each  parcel  separately,  where  they  all 
lie  together.  In  re  Georgi's  Estate,  35 
Misc.  6S5,  72  N.  Y.  Supp.  431. 


Wliat     Is     Sufficient     Signing. — 

Where  petition  was  in  handwriting  of 
administrator  and  his  name  appeared 
therein,  the  court  held  that  there  was 
a  sufficient  signing  in  the  absence  of 
a  statute  requiring  that  petition  be  sub- 
scribed by  petitioner.  Carter  v.  Jack- 
son,  56   N.   H.   364. 

80.  In  re  Estate  of  Cook,  137  Cal.  184, 
69  Pac.  968,  holding  insufficient,  upon 
direct  attack  by  appeal  an  order  of  sale 
granted  upon  a  petition  alleging  that 
land  "is  unimproved  desert  land"  and 
"chiefly  valuable  for  the  possibility 
that  it  may  contain  petroleum."  Sil- 
verman r.  Gundelfinger,  82  Cal.  548, 
23  Pac.  12,  where  petition  deemed  suffi- 
cient contained  reference  to  a  schedule 
which  gave  statement  of  condition  and 
appraised  value;  Estate  of  Poland,  55 
Cal.  310;  Gregory  v.  Taber,  19  Cal. 
397,  79  Am.  Dec.  219.  Consult,  also, 
Dane  v.  iLayne,  10  Cal.  App.  366,  101 
Pac.  1067,  deciding  that  although  §1537, 
Cal.  Code  Civ.  Proc.  requires  that  ad- 
ministrator state  in  his  petition  for 
sale  of  real  estate  "the  condition  and 
value  thereof,"  the  failure  to  make 
such  statement  will  not  invalidate  the 
sale,  if  necessity  appears  at  the  hear- 
ing. 

Incorporation  by  Reference.— A  pe- 
tition for  the  sale  of  real  estate  may 
refer  to  the  inventory  for  a  statement 
of  the  condition  of  the  real  estate  and 
the  value  thereof,  and  petition  and 
inventory  may  then  be  considered  to- 
gether. Wilson  f.  Hastings,  66  Cal. 
243,  5  Pac.  217;  Stuart  V.  Allen,  16 
Cal.  474,  76  Am.  Dec.  551.  Consult, 
also,  Richardson  v.  Butler,  82  Cal.  174, 
23  Pac.  9,   16  Am.   St.   Rep.   101. 

81.  Catlin  v.  United  States  Fidelity 
and  Guaranty  Co.,  137  Ky.  208,  123 
S.  W.  297;  Foley  v.  Graham's  Guardian, 
33  Kv.  L.  Rep.  627,  110  S.  W.  838. 

The  failure  of  the  petitioner  to  ask 
for  the  sale  of  but  part  of  the  real 
estate  described  in  the  petition  does 
not  deprive  the  court  of  its  jurisdic- 
tion to  make  an  order  that  part  of  de- 
cedent's  realty  be  sold,  in  the  absence 
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d.  Verification.  —  The  practice  in  most  jurisdictions  is  to  require 
that  the  petition  for  sale  of  decedent's  land  be  verified.^-  But  fail- 
ure to  comply  literally  with  a  statute  requiring  verification  does  not 
deprive  the  court  of  jurisdiction  to  order  sale.*^ 

e.  Amendment.  —  Petitioner  may  amend  his  petition  by  inserting 
the  name  of  one  who  should  have  been  made  a  party,***  or  he  may  be 
permitted  to  supply  other  omissions  and  correct  defects,**^ 

3.  Notice  to  Defendants.  —  a.  Necessity  in  General.  —  Notice  of 
the  filing  of  petition  for  sale  is  essential  to  vest  the  court  with  juris- 
diction to  make  an  order  affecting  the  right  or  title  of  any  person 
interested  in  decedent's  real  estate,^**  except  in  the  few  jurisdictions 


of  a  statute  limiting  the  court  in  its 
order  of  sale  by  the  desire  or  prayer 
of  the  petition,  and  a  sale  made  under 
such  order  can  not  be  attacked  col- 
laterally. Baum  f.  Roper,  132  Cal.  42, 
64  Pac.  128. 

Multifarious  Petition,  —  A  petition 
seeking  to  have  testator's  land  sold  and 
to  enforce  a  personal  demand  in  favor 
of  executrix  against  legatees  is  im- 
proper. Green  v.  Green,  3  Smed.  &  M. 
(Miss.)   256. 

82.  Estate  of  Boland,  55  Cal.  310; 
Weed  X.  Edmonds,  4  Ind.  468. 

Schedules  Following  Verification. 
Where  statute  requires  verification  of 
administrator's  petition,  the  fact  that 
schedules  attached  to  a  petition,  and 
made  part  of  it,  are  placed  after  the 
verification,  does  not  affect  the  validity 
of  the  petition.  Richardson  v.  Butler, 
82  Cal.  174,  23  Pac.  9,  16  Am.  St.  Rep. 
101. 

83.  Bobbins  v.  Boulware,  190  Mo. 
33,  88  S.  W.  674,  109  Am.  St.  Rep. 
746  (failure  to  verify  a  mere  irreg- 
ularity) ;  Wilkerson  v.  Allen,  67  Mo. 
502. 

Where  statute  does  not  name  an  offi- 
cer before  whom  the  petition  must  be 
verified,  it  is  sufficient  if  the  petition 
is  sworn  to  before  a  justice  of  the 
peace  or  other  office  authorized  to  ad- 
minister oaths.  Richmond  v.  Foote,  3 
Lans.   (N.  Y.)  244. 

84.  In  re  Wheeler,  48  Misc.  323,  96 
N.  Y.  Supp.  762;  In  re  Ibert,  48  App. 
Div.  510,  62  N.  Y.  Supp.  1051. 

85.  In  re  Miller,  37  N.  Y.  Supp. 
447;  In  re  Faulkner's  Estate,  10  N.  Y. 
Supp.  325  (allowing  names  of  creditors, 
not  known  when  petition  filed,  to  be 
added  subsequently). 

Proceedings  Upon  Amendment.  — 
When  petition  is  defective  in  not  con- 
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taining  a  proper  description  of  de- 
cedent's real  estate  is  amended  at  the 
hearing,  the  amended  petition  becomes 
a  new  petition  and  proceedings  de  novo 
upon  proper  notice  must  be  had.  Gharky 
r.  Werner,  66  Cal.  388,  5  Pac.  676. 
Consult,  also,  Turney  r.  Turney,  24  III. 
625,  and  Garner  v.  Tucker,  61  Mo.  427. 

Incorporation  of  Earlier  Petition. 
When  the  administrator  files  a  petition 
for  the  sale  of  real  property  totally 
insufficient  for  the  purpose  of  con- 
ferring jurisdiction  but  expressly  re- 
ferring to  a  former  application  which 
remains  unvacated  and  contains  all 
necessary  jurisdictional  averments,  the 
court  may  regard  the  two  petitions  as 
amendatory  of  each  other  and  as  con- 
stituting one  petition.  Friedman  v. 
Shamblin,   117   Ala.  454,   23   So.   821. 

Under  Alabama  Code,  1886,  §2129, 
an  amendment  of  the  petition  and  de- 
cree to  correct  a  defective  description 
of  the  land  sold  must  be  made  at  the 
instance  of  the  purchaser  and  an 
amended  decree  on  petition  of  the  ad- 
ministrator is  void  for  want  of  juris- 
diction. Lee  V.  Williams,  85  Ala.  18y, 
3  So.  718. 

Where  administrator  dies  after  court 
has  made  an  order  of  sale  upon  his 
petition  describing  land  by  metes  and 
bounds,  and  after  court  has  confirmed 
sale  and  ordered  deed,  the  court  has 
no  authority  to  entertain  a  motion  on 
behalf  of  purchaser  to  amend  the 
pleadings  so  as  to  include  another  tract 
of  land  not  mentioned  therein.  Staf- 
ford v.  Harris,  72  N.  C.  198. 

86.  Cal.— Campbell  v.  Drais,  125  Cal. 
253,  57  Pac.  994.  Conn.— Dor  ranee  v. 
Raynsford,  67  Conn.  1,  34  Atl.  706,  re- 
quiring public  notice  to  parties  ad- 
versely interested.  Ga. — FUssell  f. 
Dennard,   118    Ga.    270,    45  S.   E.   247, 
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where  proceedings  of  that  character  are  treated  as  strictly  in  rem^ 
Waiver.  —  Parties  interested  may  waive  the  issuing  and  service  of 
notice  and  enter  their  appearance.** 


sale  void  when  record  shows  order  of 
sale   granted   by   ordinary   on    the    day 
petition    was   presented.     111. — Manter- 
nach  V.   Studt,   230   111.   356,   82   N.   E. 
829;    Marshall    r.    Eose,    86     111.     374; 
Herdman  f.  Short,  18  111.  59  (the  court 
saying,      <' although      this       proceeding 
partakes  much  of  the  character  of  pro- 
ceedings in  rem,  if  not  strictly  so,  yet 
the  court  has  no  authority  to  act,  ex- 
cept  under   and    conformity   with   stat- 
ute)."    Ind.— Martin  v.  Neal,  125  Ind. 
547,   25   X.   E.   813;   Helms  f.   Love,  41 
Ind.  210   (deciding  right   of  widow  un- 
affected when  no  notice  of  sale  given, 
although    widow  signed  a  writing  con- 
taining a  waiver  of  notice  and  consent 
to  sale,  as  guardian  of  minor  heirs  but 
not  in  her  own  right);  Piatt  v.  Dawes, 
10  Ind.  60;   Doe  f.  Bowen,  8  Ind.   197, 
65    Am.   Dec.    758;    Martin    r.    Starr,    7 
Ind.   224;    Babbitt    f.   Doe,   4   Ind.   355. 
la.— Mullin  r.  White,  134  Iowa  681,  112 
N.   W.    164;    Good   t.   Norley,   28   Iowa 
188    (sale    without    notice    not     merely 
voidable    but    absolutely   void).      Kan. 
Chicago,  K.   &   N.   R.   <''o.  r.   Cook,   43 
Kan.  83,  22  Pae.  988;  Mickel  r.  Hicks, 
19  Kan.  578,  21  Am.  Rep.  161.     Miss. 
Martin    v.    Williams,   42    Miss.    210,    97 
Am.    Dec.    456;    Hamilton    «&    Young    v. 
Lockhart,    41    Miss.    460    (holding    sale 
void    as    to    all    when    one    minor    de- 
fendant not  properly  notified);   Laugh- 
man   r.   Thompson,   6   Smed.   &   M.   259. 
Mo.— Desloge  v.  Tucker,   196  Mo.  587, 
94   S.   W.   283;   Young  v.   Downey,   145 
Mo.  250,  46  S.  W.  1086,  6S  Am.  St.  Rep. 
568;    Teverbaugh   x.    Hawkins,    82    Mo. 
180;   Yalle   r.  Fleming,   19  Mo.  454,  61 
Am.   Dec.  566;    Hill   f.  Taylor,  99  Mo. 
App.  524,  74  S.  W.  9.     N.  H.— Flanders 
V.    George,   55    N.   H.    486;     French    v. 
Hovt,   6   X.   H.   370,   25   Am.   Dec.   464. 
N.  'Y.— 7n  re  Slater,   17   Misc.  474,   41 
N.  Y.  Supp.  534,  75  N.  Y.  St.  922.    Ore. 
Smith    r.    Whiting,    55    Ore.    393,    106 
Pac.    791.      Tex. — Texas   Land    &   Loan 
Co.  V.  Estate  of  Dunovant,  38  Tex.  Civ. 
App.  560,  87   S.  W.   208.     Wash.— Ball 
V.  Clothier,  34  Wash.  299,  75  Pac.  1099. 
Wis,— Hume's    Exr.   v.    Cos,     1     Pinne 
551. 

Effect  of  Curative  Statute. — Wash. 
Bal.  Code,  §6474.  intended  to  cure  ir- 
regularities and  defects  in  administra- 


tor's sales  does  not  cure  defects  relat- 
ing to  the  jurisdiction  of  the  court  over 
the  persons  of  the  parties  in  interest 
owing  to  the  failure  to  give  proper 
notice,  the  statutory  requirements  there- 
for being  mandatory.  Ball  V.  Clothier, 
34  Wash.  299,  75  Pac.  1099. 

In  Pennsylvania  it  is  not  necessary 
that  parties  in  interest  be  served  with 
specific  notice  of  application  for  sale, 
and  failure  to  give  such  notice  is  not 
sufficient  ground  for  a  direct  or  col- 
lateral attack.  Irwin  v.  Guthrie,  198 
Pa.  267,  47  Atl.  992;  Smith's  Estate, 
1S8  Pa.  222,  41  Atl.  542;  West  Hickory 
Min.  Assoc,  r.  Reed,  80  Pa.  38;  Stiver's 
Appeal,  56  Pa.  9;  Wall's  Appeal,  31 
Pa.   62;   Weaver's   Appeal,  19   Pa.   416. 

In  Louisiana,  the  parties  interested 
are  considered  as  being  represented  in 
the  proceedings  by  the  administrator 
or  executor,  and  heirs  are  not  entitled 
to  notice  of  the  application.  Irwin  v. 
Flvnn,  110  La.  829,  34  So.  794;  Ter- 
trou  r.  Comeau,  28  La.  Ann.  633;  Car- 
ter r.  McManns,  15  La.  Ann.  676. 

The  appointment  of  a  guardian 
ad  litem  for  a  minor  defendant  who 
has  not  been  properly  served  with  no- 
tice will  not  give  the  court  jurisdic- 
tion to  make  an  order  affecting  minor's 
interest  in  the  real  estate  of  decedent. 
Manternach  V.  Studt,  230  111.  356,  82 
N.   E.   829. 

87.  Howell  r.  Hughes  (Ala.),  53  So. 
105;  Neville  r.  Kenney,  125  Ala.  149, 
28  So.  452;  Friedman  r.  Shamblin,  117 
Ala.  454,  23  So.  821  (holding  failure  to 
give  heirs  notice  of  application,  as  re- 
quired by  statute,  a  mere  irregularity 
and  no  ground  for  collateral  attack 
on  sale) ;  Lvons  r.  Hamner,  84  Ala.  197, 
4  So.  26;  Doe  v.  Riley  &  Dawson,  23 
Ala.  164;  Apel  f.  Kelsey,  47  Ark.  413; 
Montgomery  r.  Johnson,  31  Ark.  74; 
Rogers  r.  Wilson,  13  Ark.  507. 

88.  Davidson  r.  Koehler,  76  Ind. 
398;  Marshall  f.  Rose,  86  111.  374; 
Bowles'  Heirs  f.  Rouse,  8  111.  409. 

Waiver  by  Appearance. — Creditors  of 
an  estate  who  appear  and  protest 
agarnst  an  order  for  sale  of  decedent's 
real  estate  do  not  thereby  waive  their 
right  to  attack  it  on  the  ground  that 
the  notice  of  application  required  by 
statute  was  not  given.     Texas  Land  & 
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A  subsequent  notice  cannot  cure  a  void  order  of  sale  when  there  was 
a  failure  to  give  notice  of  the  filing  of  petition.^'' 

b.  Who  Must  Be  Given.  —  Since  the  title  to  decedent's  real  estate 
vests  in  his  heirs  or  devisees,  notice  to  them  of  the  filing  of  petition 
is  required  by  the  statutes  in  nearly  all  jurisdictions,"'^  and  if  pro- 
ceedings are  instituted  by  a  creditor,  the  executor  or  administrator 
must  be  given  notice.^^  If  the  lien  of  a  mortgage  creditor  is  to  be 
affected,  he  should  be  given  notice  of  the  application  to  sell."-  Statutes 
generally  require  notice  to  all  parties  interested  in  the  real  estate 
to  be  sold."^ 

It  is  not  necessary  to  give  notice  of  the  application  to  the  wife  of 
a  devisee,"*  to  a  tenant  in  possession  of  the  property  to  be  sold,"^  to 


Loan  Co.  v.  Estate  of  Dunovant,  38  Tex, 
Civ.  App.  560,  87  S.  W.  208. 

Waiver  by  Guardian.— Where  the 
statute  requires  personal  service  upon 
all  defendants,  a  guardian  of  minor 
heirs  can  not  waive  service  for  minors. 
Martin  v.  Starr,  7  Ind.  224;  Doe  v. 
Anderson,  5  Ind.  33.  But  the  statute 
may  authorize  the  guardian  to  file  such 
a  waiver.  Smock  r.  Keichwine,  117 
Ind.  194,  19  N.  E.  776. 

89.  Hutchinson  v.  Shelley,  133  Mo. 
400,  34  S.  W.  838;  In  re  Mahoney,  34 
Hun  (N.  Y.)  501. 

90.  Consult  local  statutes. 

Cases  Deciding  Such  Notice  Neces- 
sary. —  Ind.  —  Hawkins  i'.  Hawkins ' 
Admr.,  28  Ind.  66.  Kan.— Mickel  v. 
Hicks,  19  Kan.  578,  27  Am.  Rep.  161. 
Miss. — Picard  v.  Montross,  17  So.  375; 
McPike  V.  Wells,  54  Miss.  136;  Gwin 
V.  McCarroll,  1  Smed.  &  M.  351.  N.  Y. 
In  re  John's  Estate,  21  Civ.  Proc.  326, 
18  N.  Y.  Supp.  172;  Application  of 
Dolan,  88  N.  Y.  309.  N.  C— Harrison 
17.  Harrison,  106  N.  C.  282,  11  S.  E. 
356;  Shields  r.  Allen,  77  N.  C.  375. 
Tenn.— Linnville  v.  Darby,  1  Baxt.  306. 
Va.— Menefee  v.  Marge,  4  S.  E.  726. 

Notice  Not  Presumed.— In  proceed- 
ings by  administrator  to  sell  deced- 
ent's real  estate,  it  must  affirmatively 
appear  by  the  record  that  notice  was 
given  to  the  heirs  as  the  statute  re- 
quires and  parol  evidence  is  inadmis- 
sible to  supply  an  omission  in  the  rec- 
ord in  this  respect.  Eoot  v.  McFerrin, 
37  Miss.  17,  75  Am.  Dec.  49;  Linnville 
V.  Darby,  1  Baxt.  (Tenn.)  306. 

Notice  to  Widow. — In  Pennsylvania, 
notice  to  widow  of  application  to  sell 
is  not  required.  Stiver's  Appeal,  56 
Pa.  9.  And  in  Ryan  v.  Fergusson,  3 
Wash.  356,  28  Pac.  910,  the  court  held 
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personal  notice  to  widow  unnecessary 
in  an  administration  proceedings  to 
sell  community  property  to  pay  a  debt 
secured  by  mortgage  upon  the  property 
asked  to  be  sold. 

91.  Kammerrer  V.  Ziegler,  1  Dera. 
Sur.  (N.  Y.)  177. 

92.  French  v.  Prieur,  6  Rob.  (La.) 
299. 

93.  Under  New  York  Code  Civ. 
Proc.  §2754,  one  who  has  purchased 
the  property  at  a  referee's  sale  in  par- 
tition among  the  heirs,  is  a  "person 
claiming  an  interest"  and  a  necessary 
party  to  be  addressed  in  the  citation. 
Kammerrer  v.  Ziegler,  1  Dem.  Sur. 
(N.  Y.)   177. 

Under  Iowa  Code  §3324,  requiring 
notice  to  "all  persons  interested  in 
such  real  estate,"  one  who  attached 
certain  real  estate  in  which  an  heir  had 
an  interest  and  later  reduced  his  claim 
against  heir  to  judgment,  was  a  per- 
son interested  in  a  proceedings  by  ad- 
ministrator to  sell  to  pay  debts.  Mul- 
lin  V.  White,  134  Iowa  681,  112  N.  W. 
164. 

Disseisor  Not  Interested. — Although 
Mass.  Rev.  St.,  ch.  71,  §8,  required  no- 
tice "to  all  persons  interested  in  the 
estate,"  a  disseisor  in  possession  was 
not  entitled  to  notice,  since  the  word 
"estate"  did  not  mean  the  land  to  be 
sold,  but  the  title  of  the  testator. 
Yeomans  v.  Brown,  S  Mete.  (Mass.)   51. 

Legatee  Not  Interested.  —  Mo.  Rev. 
St.,  1899,  §148,  providing  for  notice  to 
"all  persons  interested"  does  not  re- 
quire that  notice  be  served  personally 
upon  a  mere  resident  legatee.  Desloge 
V.  Tucker,  196  Mo.   587,  94   S.   W.  283. 

94.  Harrington  V.  Harrington,  13 
Gray    (Mass.),    513,    74   Am.    Dec.    648. 

95.  Rigney  v.  Coles,  6  Boaw,  (N.  Y.) 
479. 
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persons  named  as  executors  in  decedent's  will  who  have  failed  to 
qualify,^^  or  to  general  creditors,  unless  expressly  required  by  statute."^ 

c.  Sufficiency.  —  Statutory  provisions  usually  govern  the  manner 
in  which  notice  must  be  given.^^ 

4.  Objections  and  Defenses.  —  a.  Who  Maij  Make.  —  Any  one  of 
the  heirs  of  decedent  may  object  to  the  granting  of  an  application  for 
an  order  to  sell  realty  belonging  to  the  estate ;''''  and  a  guardian  of 
minor  heirs^  or  other  person  interested^  may  oppose  the  application. 


96.  Application  of  Dolan,  88  N.  Y. 
309. 

97.  Thompson  v.  Cox,  53  N.  C.  311. 

98.  Cases  as  to  sufSciency  of  serv- 
ice, see  Cal. — In  re  Cunningham,  73  CaL 
558,  15  Pac.  136.  111.— Harris  v.  Les- 
ter, 80  111.  307.  Mo.— Desloge  v.  Tucker, 
196  Mo.  587,  94  S.  W.  283  (notice  by 
posting  handbills  sufficient  in  case  of 
non-residents) ;  Bobbins  v.  Boulware, 
190  Mo.  33,  88  S.  W.  674,  109  Am. 
St.  Rep.  746  (insufficiency  of  length 
treated  as  an  irregularity  not  subject- 
ing order  of  sale  to  collateral  attack); 
Young  r.  Downey,  150  Mo.  317,  51 
S.  W.  751.  N.  J.— Robison  v.  Furman, 
47  N.  .7.  Eq.  307,  20  Atl.  898.  N.  Y. 
In  re  Denton,  40  Misc.  326,  81  N.  Y. 
Supp.  1031;  7/1  re  Van  Vleck's  Estate, 
32  Misc.  419,  66  N.  Y.  Supp.  727.  N.  C. 
Carter  r.  Rountree,  109  N.  C.  29,  13 
S.  E.  716;  Cates  v.  Pickett,  97  N.  C. 
21,  1  S.  E.  763.  S.  C  — Rice  v.  Bamberg, 
59  S.  C.  498,  38  S.  E.  209. 

A  strict  compliance  with  statutes 
providing  for  constructive  service  must 
be  observed  to  give  the  court  juris- 
diction. Blickensderffer  v.  Hanna,  231 
Mo.  93,  132  S.  W.  678. 

Notice  of  Purpose  of  Proceedings. 
Notice  of  an  application  by  administra- 
tor to  sell  real  estate  to  pay  deced- 
ent's debts  does  not  give  the  court 
jurisdiction  to  order  administrator  to 
mortgage  and  lease  such  real  estate, 
and  the  order  may  be  attacked  col- 
laterally by  decedent's  widow  who  had 
received  no  notice  of  the  change  in  the 
relief  sought.  Martin  v.  Neal,  125 
Ind.  547,  25  N.  E.  813. 

No  jurisdiction  is  obtained  by  serv- 
ice upon  personal  representatives  of  de- 
ceased parties  who  were  named  in  the 
citation,  and  service  upon  tenants  not 
named  in  the  citation  does  not  confer 
jurisdiction  over  them.  In  re  Georgi's 
Estate,  35  Misc.  685,  72  N.  Y.  Supp. 
431. 

California  Probate   Act,    §157,   Code 


Civ.  Proc.  §1538,  requiring  personal 
service  or  the  publication  of  the  order 
to  show  cause,  does  not  make  it  es- 
sential that  the  published  order  con- 
tain a  description  of  the  property  to 
be  sold,  where  order  refers  to  a  pe- 
tition on  file  describing  property.  Es- 
tate of  Roach,  139  Cal.  17,  72  Pac. 
393. 

99.  Ga.— Grant  V.  Noel,  118  Ga.  258, 
45  S.  E.  279,  deciding  also  that  no  no- 
tice by  the  objector  to  any  of  the 
other  heirs  is  necessary.  la. — -Duffield 
r.  Walden,  102  Iowa  676,  72  N.  W. 
278.  Tenn.— Shields  v.  Alsup,  5  Lea 
508. 

Grantee  of  Heir.— Under  §1540,  Cal. 
Code  Civ,  Proc,  the  grantee  of  an 
heir  may  oppose  an  application  for  an 
order  of  sale  of  the  realty  purchased 
from  the  heir.  Estate  of  Steward,  1 
Cal.  App.  57,  81  Pac.  728. 

1.  Rogers  v.  Dickev,  117  Ga.  819, 
45  S.  E.  71. 

2,  Paine  f.  Pendleton,  32  Miss.  320; 
Texas  Land  &  Loan  Co.  r.  Estate  of 
Dunovant,  38  Tex.  Civ.  App.  560,  87 
S.  W.  208  (where  creditors  pro- 
tested). 

A  purchaser  of  a  homestead  from  de- 
cedent's  widow  may,  under  Ala.  Code, 
§158,  contest  an  application  for  the 
sale  of  decedent's  land,  although  at 
the  time  of  his  purchase  the  property 
had  not  been  set  apart  to  the  widow  as 
a  homestead.  Newell  v.  Johns,  128  Ala. 
584,  29  So.  609. 

Under  Georgia  Civil  Code,  1895, 
§4630,  providing  that  any  person  who 
claims  the  property  may  file  an  affi- 
davit stating  his  claim,  one  who  is  in 
possession  claiming  adversely  to  pe- 
titioner may  contest  application  and 
have  right  to  propertv  determined.  Hull 
V.  Watkins,  134  Ga.  "779,  68  S.  E.  506. 

One  claiming  a  superior  title  cannot 
resist  the  order  of  sale  as  a  party  in- 
terested in  the  estate  where  court  has 
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b.  Manner  of  Making.  —  The  technical  rules  of  pleading  are  usually 
not  applied  strictly  when  objections  to  the  sale  of  decedent's  realty 
are  made,^  although  in  some  jurisdictions  the  practice  is  to  require 
pleadings  which  have  equitable  form,  and  which  set  forth  the  facts 
requisite,  to  constitute  a  defense.' 

A  defendant  may  demur  to  the  petition  and  if  the  demurrer  is  over- 
ruled, he  should  be  given  an  opportunity  to  answer/' 

c.  Sufficiency.  — A  sufficient  ground  for  refusing  to  grant  the 
prayer  of  the  petition  for  sale  exists  when  it  is  made  to  appear  that 
the  personal  estate  will  not  be  exhausted  in  the  payment  of  bona  fide 
debts,«  or  that  there  is  such  a  doubt  concerning  decedent's  title  to 


no    jurisdiction    to    try    title    to    land. 
Shields  v.  Ashley's  Admr.,  16  Mo.  471. 

3.  Little  V.  Marx,  145  Ala.  620,  39 
So.  517;  Gayle's  Admr.  v.  Johnston,  72 
Ala.  254. 

Paine  v.  Pendleton,  32  Miss,  320, 
where  court  says:  "No  form  of  mak- 
ing their  objections  is  established,  nor 
does  there  appear  any  necessity  that 
they  should  be  made  by  formal  an- 
swer. .  .  .  It  is  sufficient  if  the 
objections  be  stated  in  such  certain 
form  as  to  enable  the  court  to  inquire 
into  their  sufficiency  or  their  correct- 
ness, and  to  determine  upon  the  facts 
made  to  appear,  wliether  the  lands 
ought  to  be  decreed  to  be  sold." 

Failure  To  Verify.— The  failure  of 
a  guardian  to  swear  to  a  mere  formal 
answer  is  immaterial.  Eidgely  f.  Ben- 
nett, 13  Lea   (Tenn.)   210. 

Allegations  not  denied  in  a  verified 
petition,  may  be  taken  as  true,  al- 
though no  formal  proof  is  offered  in 
support  of  them.  In  re  Brannan's 
Estate  (Cal.),  51  Pac.  320. 

Waiver.  —  "If  parties  go  to  a  hear- 
ing without  observing  all  the  technical 
rules  required  for  arriving  at  the  is- 
sue, these  requirements  are  waived." 
Dauel  V.  Arnold,  201  111.  570,  66  N.  E. 
846. 

4.  Steffy  &  Shimp's  Appeal,  76  Pa. 
94. 

Replication. — In  Pennsylvania,  where 
petitioner  files  no  replication,  the  an- 
swer must,  under  the  rules  of  equity 
practice,  be  taken  as  true.  Estate  of 
Edd}',   Jr.,   12   Phila.    (Pa.)    55. 

Pleadings  in  Chancery. — When  an  ad- 
ministrator files  a  bill  to  sell  the  lands 
of  an  intestate  to  pay  debts  on  the 
ground  that  the  personal  assets  are 
insufficient,  the  heirs  may  by  answer, 
as  well  as  by  cross-bill  or  original  bill, 
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contest  the  settlement  made  by  the  ad- 
ministrator in  the  county  court.  Shields 
V.  Alsup,  5  Lea   (Tenn.)   508. 

Tailure  of  Guardian  To  Answer.— Al- 
though §2778,  Iowa  Kev.  St.,  1800,  re- 
quired a  defense  by  guardian  before 
judgment  against  infant,  the  failure  of 
the  guardian  to  file  an  answer  in  writ- 
ing did  not  affect  the  jurisdiction  of 
the  court  to  order  sale.  Bickel  v.  Er- 
skine,  43  Iowa  213. 

5.  Jones    r.   Hemphill,   77   N.   C.  42. 
One    who    has    filed    only    a    general 

demurrer  will  not  be  permitted  to  urge 
in  a  reviewing  court  an  objection  which 
was  ground  only  for  a  special  demurrer. 
Estate  of  Levy,  141  Cal.  639,  75  Pac. 
317. 

Tor  answers  good  on  demurrer,  see 
Loftin  r.  Ed^rar,  27  Ark.  410;  Finch  v. 
Du  Bignon,  117   Ga.   113,  43  S.  E.  423. 

For  practice  in  Georgia  when  it  is 
sought  to  interpose  a  claim  affidavit  to 
prevent  administrator's  sale,  consult 
Beach  f.  Lott,  132  Ga.  70,  63  S.  E. 
627. 

6.  Ind. — Cole  r.  Lafontaine,  84  Ind. 

446.  la.— Duffield  v.  Walden,  102  Iowa 
676,  72  N.  W.  278.  N.  C— Proctor  v. 
Proctor,  105  N.  C.  222,  10  S.  E.  103G, 
allowing  heir  to  plead  that  outstanding 
indebtedness  barred  by  statute  of  lim- 
itations. Tenn.— Shields  v.  Alsup,  5 
Lea  508.  See  also  In  re  Topping's  Es- 
tate, 18  Civ.  Proc.  115,  9   N.  Y.  Supp. 

447,  where  grantee  of  heir  was  per- 
mitted to  show  that  personal  property 
not  mentioned  in  inventory  might  be 
used  to  pay  indebtedness  of  estate. 

Plea  of  Statute  of  Limitations. — N.  Y. 
Code  Civ.  Proc.  §2755,  enables  an  heir 
to  plead  the  statute  of  limitations 
against  a  creditor  who  is  seeking  to 
have  decedent's  lands  sold  for  the  pay- 
ment of  debts.     In  re  Knapp,  25  Misc. 
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the  real  estate  asked  to  be  sold  that  tlie  property  could  be  disposed 
of  only  at  a  sacrifice.' 

Unreasonable  delay  in  filing  the  petition  may  be  taken  advantage  of 
by  defendant.'*  Advantage  can  be  taken  only  of  substantial  causes 
why  sale  should  not  be  made,**  and  an  objection  because  of  the  irregu- 
larity of  administrator's  appointment  will  not  be  considered.^*^ 

Pendency  of  Other  Proceedings.  —  An  objection  that  other  proceed- 
ings are  pending  which  involve  the  land  sought  to  be  sold  is  usually 
insufficient  to  prevent  sale  of  decedent's  realty  to  pay  debts.^^  A  sale 
may  therefore  be  ordered  although  it  is  objected  that  the  heirs  at  law 
are  seeking  to  have  partition  of  decedent's  lands,^-  that  creditor  has 
levied  upon  land  and  is  seeking  to  subject  it  to  his  judgment, ^^  or 
that  the  mortgagee  has  instituted  proceedings  on  a  mortgage  covering 
land  sought  to  be  sold.^* 

5.  Hearing.  —  a.  hi  General.  —  On  the  hearing  the  court  should 
seek  to  determine  whether  there  is  sufficient  ground  for  the  order 
prayed  for  by  the  petitioner/^  and  should  not  enter  upon  an  inquiry 


133.  54  X.  Y.  Supp.  927.  See  also 
Warren  r.  Hearne,  82  Ala.  5.'J4,  2  So. 
491,   allowing   heir   to   plead   statute. 

7.  In  re  Wood's  Estate,  138  Mo. 
App.  258,  120  S.  W.  635. 

8.  Cole  r.  Lafontaine,  84  Ind.  446. 
Compare,  Turner  v.  Fell,  142  111.  App. 
458. 

An  heir  who  had  formerly  been  ad- 
ministrator and  whose  failure  to  act 
was  the  chief  cause  for  delay,  can  not 
object  because  of  the  delay  in  sub- 
jection of  land  to  payment  of  debts. 
Black  V.  Robinson,  70  Ark.  185,  68 
S.   W.  489. 

9.  Ga.— .Jackson  r.  Warthen,  111  Ga. 
834,  36  S.  E.  214,  objection  that  mar- 
ket depressed  insuflScient.  La. — Leh- 
man V.  Worley,  40  La.  Ann.  620,  4  So. 
573,  overruling  objection  made  because 
at  that  season  of  year  money  scarce 
and  bidders  for  value  of  property  not 
probably  obtainable.  Ore.— 7h  re  Es- 
tate of  Houck,  17  Pac.  461,  refusing 
to  consider  dispute  as  to  heirship. 

Prior  Sale  by  Heir.— The  fact  that 
heir  has,  without  an  order  of  court, 
sold  decedent 's  land  at  private  sale 
and  applied  the  proceeds  in  the  pay- 
ment of  preferred  claims,  is  no  bar  to 
administrator's  action.  Sidener  V. 
Ilawes,  37  Ohio  St.  532. 

10.  Riser  v.  Snoddy,  7  Ind.  442,  65 
Am.  Dec.  740;  Waldow  v.  Beemer,  45 
Xeb.  626,  63  N.  W.  918. 

11.  Grider  v.  Apperson  &  Co.,  38 
Ark.  388  (where  creditors  petitioning 
for  sale  to  pay  debts  were  themselves 


also  suing  the  estate  under  a  claim 
of  ownership  of  an  undivided  half  of 
land);  Clarkson  v.  Beardsley,  45  Conn. 
196. 

12.  Succession  of  Brown,  23  La. 
Ann.  308;  Stout  v.  Stout,  82  Ohio  358, 
92  N.  E.  465.  Contra,  Estate  of  Ken- 
nedy,  17  Phila.    (Pa.)    507. 

A  partition  of  land  held  in  common 
after  license  given  by  the  probato 
court  to  sell  an  undivided  interest  and 
before  sale  does  not  invalidate  the  li- 
cense but  sale  thereunder  may  be  made 
of  land  set  off  to  heirs.  Rice  f.  Dicker- 
man,  47  Minn.  527,  50  X.  W.   698. 

13.  Succession  of  Patrick,  25  La. 
Ann.  154;  Bossier  r.  Kennedy,  19  La. 
Ann.  107. 

14.  Fitzsimmon's  Appeal,  40  Pa. 
422;  Shaw  v.  Barksdale,  25  S.  C.  204 
(where,  however,  mortgage  was  given 
by  devisee). 

Where  property  has  already  been 
sold  in  foreclosure  proceedings  on  a 
mortgage  claimed  to  be  invalid  by  pe- 
titioner, the  proceedings  for  sale  to 
pay  debts  should  not  be  dismissed  but 
petitioner  should  be  given  a  reasonable 
opportunity  to  attack,  in  the  proper 
court,  the  foreclosure  and  sale.  Knick- 
erbocker V.  Decker,  4  Dem.  Sur.  (X.  Y.) 
128. 

15.  Hodgdon  V.  White,  11  N.  H. 
208;  Smith  v.  Smith's  Admr.,  27  X.  J. 
Eq.   445. 

Court  is  not  bound  to  hold  an  in- 
quiry to  determine  whether  the  land 
which   administrator  seeks  to  sell  is  a 
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relative  to  disputes  between  heirs'  or  personal  representatives  and 
third  persons,'"  or  into  an  investigation  of  questions  of  title." 
Burden  of  Proof.  —  The  burden  is  apon  the  petitioner  to  show  the 
truth  of  the  essential  allegations  of  his  peti  ion/«  and  when  tlie  action 
is  against  infant  defendants,  the  allegations  should  be  supported  by 
proofs,  even  when  no  denial  is  filed.^" 

b.  Reference.  —  The  court  may  appoint  a  referee  to  take  and  re- 
port the  evidence  relative  to  the  necessity  for  sah%-<^  but  wliether  or 
not  there  shall  be  a  reference  is  a  matter  within  the  discretion  of  the 
court."^ 

c.  Determination  of  Necessity  for  Sale.—  (I.)  Proof  of  Claims.  —  Be- 
fore an  order  of  sale  is  issued,  the  validity  of  claims  against  decedent's 
estate  must  be  made  to  appear  to  court.-^  The  allowance  of  a  clanii 
by  the  personal  representative  or  a  judgment  against  him  m  his  official 
capacity  is  sufficient  prima  facie  proof  of  the  validity  of  such  claim," 
but  the  allowance  of  claim  or  judgment  thereon  against  the  personal 
representative  is  not  conclusive  on  the  heir  or  devisee  who  may  contest 
the  claim  on  the  hearing.-^     The  consent  of  or  admissions  made  by 


homestead  (Randel  v.  EaiTdel,  64  Kan. 
254,  67  Pa..  837);  but  should  make 
inquiry  aa  to  the  proper  manner,  terms 
and  conditions  of  sale  (Haywood  v. 
Haywood,  80  N.  C.  42). 

16.  Theller  v.  Such,  57  Cal.  447; 
Clement  f.  Foster,  71  N.  C.  36  (re- 
fusing to  consider  questions  arising 
because  of  trespass  committed). 

The  court  may  consider  a  cross-com- 
plaint setting  up  reasons  why  the  in- 
terest of  a  certain  heir  should  be  sold 
first.  Galvin  v.  Britton,  151  lad.  1, 
49  N.  E.  1064. 

17.  In  re  Tuohy's  Estate,  33  Mont. 
230,  83  Pac,  486. 

18.  Mayer  v.  Kornerray,  163  Ala. 
371,  50  So.  880;  Garrett  V.  Garrett's 
Admr.,  64  Ala.  263. 

19.  Martin  v.  Starr,  7  Ind.  224; 
Tabb  V.  Wortham's  Admr.,  28  Ky.  L, 
Rep.  260,  89  S.  W.  191. 

20.  Ill  re  Walker's  Estate,  43  Misc. 
475,  89  N.  Y.  Supp.  459;  In  re  Lich- 
tenstein's  Estate,  16  Misc.  667,  39 
N.  Y.  Supp.  174. 

Pending  reference  to  a  commissioner 
to  determine  sufficiency  of  the  personal 
estate,  it  is  error  for  the  court  to  or- 
der a  sale  of  deceased's  land.  Thomp- 
son V.  Joyner,  71  N.  C.  369. 

21.  Ky.-— Harlammert  V.  Moody's 
Admr.,  26  S.  W.  2.  Pa.— Lucas'  Ap- 
peal, 53  Pa.  404;  Fitzsimmons'  Appeal, 
40  Pa.  422.  Tenn.— Bloom  v.  Gate,  7 
Lea  471. 

22.  Carter  v.    Crowd's     Admr.,     130 
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Kv.   41,   112   S.  W.   1098;   In  re  Pirle, 

133  App.  Div.  431,  117  N.  Y.  Supp. 
753. 

23.  Cal.— Estate  of  Schroeder,  46 
Cal.    304.      111.— McGarvey    v.    Darnell, 

134  111.  367,  25  N.  E.  1005  (refusing, 
however,  to  give  such  effect  to  a  judg- 
ment recovered  in  another  state);  Ma- 
son V.  Blair,  33  111.  194.  Ind.— Jackson 
V.  Weaver,  98  Ind.  307.  la.— Milburn 
V.  East,  128  Iowa  101,  102  N.  W.  1116; 
Willett  V.  Main,  65  Iowa  675,  22  N.  W. 
922.  Miss. — Yandell  v.  Pugh,  53  Miss. 
295.  Pa.— Steele  v.  Lineberger,  59  Pa. 
308.  Tex. — Henry  v.  Drought,  10  Tex. 
Civ.  App.  379,  30  S.  W.  584. 

Contra,  In  re  Pfohl,  20  Misc.  627, 
46  N.   Y.   Supp.   1086. 

Order  of  Court  of  Another  Jurisdic- 
tion.— By  virtue  of  Kan.  Gen.  St.,  1901, 
§2950,  an  allowance  of  a  claim  against 
the  personal  representative  by  a  court 
having  jurisdiction  is  prima  facie  evi- 
dence against  the  heirs  or  devisees  of 
its  validity  and  due  presentation,  even 
though  the  order  was  made  by  the  court 
of  another  state.  Thomas  v.  Williams, 
80  Kan.  632,  103  Pac.  772. 

24.  Cal. — Wingerter  v.  Wingerter, 
71  Cal.  105,  11  Pac.  853,  approving 
Beckett  v.  Selover,  7  Cal.  215,  68  Am, 
Dec.  237;  Estate  of  Schroeder,  46  Cal. 
304.  111. — McGarvey  v.  Darnall,  134 
111.  367,  25  N.  E.  1005;  Moline  Water 
P.  &  Mfg.  Co.  V.  Webster,  26  HI.  233. 
Ind.— O'Haleran  f.  O'Haleran,  115  Ind. 
493,   17   N.   E.   917;   Seherer  v.   Inger- 
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an  heir=^  or  of  a  guardian  ad  Jitem^'^  are  insufficient  to  prove  the 
validity  of  claims  against  decedents'  estate." 

(II.)  Insufficiency  of  Personal  Assets.  —  Proof  must  be  presented 
of  the  amount  of  personalty  applicable  to  the  payment  of  debts  so  that 
the  court  may  determine  as  to  the  necessity  for  sale,^*  but  the  filing 
of  an  inventory  and  appraisement  of  personalty,-*^  or  of  an  account 
of  the  administration,^^"  is  usually  not  required  if  a  deficiency  of  per- 
sonalty is  otherwise  made  to  appear. 

d.  Discontinuance.  —  A  personal  representative  who  has  filed  a 
petition  for  an  order  to  sell  real  estate  to  pay  debts  and  has  obtained 
an  order  of  sale  cannot  insist  that  the  proceedings  be  discontinued.^^ 


man,  110  Incl.  42S,  11  N.  E.  8,  12  X.  E. 
304;  Cole  v.  Lafontaine,  84  Ind.  446. 
la.— Willett  r.  Malli,  65  Iowa  675,  22 
N.  W.  922.  N.  H.  — Nichols  v.  Day,  32 
N.  H.  133.  N.  y.— Long  v.  Long,  142 
N.  Y.  545,  37  N.  E.  486;  Colson  v. 
Brainard,  1  Eedf.  Sur.  324.  Ohio. 
Sidener  v.  Hawes,  37  Ohio  St.  532, 
where  attack  on  ground  of  fraud.  Pa. 
Dean's  Appeal,  87  Pa.  24;  Steele  f. 
Lineberger,  59  Pa.  308.  Va.— Garnett 
f.  Macon,  6  Call.  308. 

Judgment  on  Claim  Deemed  Con- 
clusive.—In  a  few  .iurisdictions,  a  judg- 
ment against  the  personal  representa- 
tive is  deemed  conclusive  on  the  heirs 
or  devisees,  in  the  absence  of  fraud 
or  collusion.  Mays  v.  Eogers,  37  Ark. 
155;  Carter  r.  Engles,  35  Ark.  205; 
Long  r.  Oxford,  108  N.  C.  280,  13  S.  E. 
112;  Proctor  r.  Proctor,  105  N.  C. 
222,  10  S.  E.  1036;  Speer  v.  James,  94 
N.  C.  417.  Compare,  Tilley  r.  Bivins, 
112  N.  C.  348,  16  S.  E.  759,  where 
court  allowed  heir  to  show  that  ad- 
ministrator wrongfully  suffered  judg- 
ment to  be  taken  again?t  him. 

Allowance  by  Probate  Court.  — An 
allowance  by  the  probate  court  as  well 
as  by  the  public  administrator  does 
not  prevent  the  heir  from  disputing 
the  validity  of  claims  on  which  petition 
to  sell  is  based.  Beckett  v.  Selover,  7 
Cal.  215,  68  Am.  Dee.  237.  And  see 
Estate  of  Crosbv,  55  Cal.  582;  Estate 
of  Schroeder,  46  Cal.  317.  On  effect 
of  allowance  bv  court  see  also  Houck 
V.  Houck,  112  Md.  122,  76  Atl.  581, 

If  the  heir  or  devisee  appears  and 
defends  an  action  against  the  per- 
sonal representative,  he  is  bound  by 
the  judgment  rendered  and  can  not 
later  contest  the  claim  when  admin- 
istrator brings  proceedings  to  have 
realty  sold.  Nichols  v.  Day,  32  N.  H. 
133,  64  Am.  Dec.  358.    See  also  Appeal 


from  Pike,  16  111.  177. 

25.  Kornegay  V.  Mayer,  135  Ala. 
141,  33  So.  36. 

26.  Hooper  v.  Hardie,  80  Ala.  114. 

27.  Practice  Under  Alabama  Stat- 
ute.— Although  Alabama  Code,  §164,  re- 
quires that  proof  of  the  insufficiency 
of  personal  property  be  shown  by  the 
depositions  of  disinterested  witnesses, 
it  is  not  necessary  that  the  existence 
of  debts  be  so  proved.  Hunt  V.  Curtis, 
1.51  Ala.  507,  44  So.  54;  Poole  v.  Daugh- 
drill,  129  Ala.  208,  30  So.  579,  overruling 
Quarles  r.  Campbell,  72  Ala.  64. 

28.  Mo.— Camden  v.  Plain,  91  Mo. 
117,  4  S.  W.  86.  N.  Y.—In  re  Van 
Vleck,  32  Misc.  419,  66  N.  Y.  Supp. 
727.  Tenn. — Wade  r.  Fisher,  10  Heisk. 
490;  Frazier  r.  Tulloss,  1  Swan  ,  75. 
W.  Va.  — Miller  v.  Mitchell,  58  W.  Va. 
431,  52  S.  E.  478. 

In  Alabama,  the  insufficiency  of  per- 
sonal property  must  be  shown  by  the 
depositions  of  disinterested  witnesses, 
filed  and  recorded,  before  an  order  of 
sale  can  be  made.  Little  v.  Marx,  145 
Ala.  620,  39  So.  517;  Alford  i".  Alford, 
96  Ala.  385,  11  So.  316;  Quarles  v. 
Campbell,   72  Ala.   64. 

29.  Colo. — Nichols  v.  iLee,  16  Colo. 
147,  26  Pac.  157.  111.— Shoemate  v. 
Lockridge,  53  111.  503.  Miss.— Eldridge 
V.  McMackin,  37  Miss.  72.  Mo.— Gray- 
son V.  Weddle,  63  Mo.  523;  Overton  v. 
Johnson,  17  Mo.  442;  Brown  v.  Woody, 
22   Mo.   App.   253. 

30.  Cal.— Abila  v.  Burnett,  33  Cal. 
658.  Miss. — Learned  V.  Mathew*,  40 
Miss.  210.  N.  Y.—In  re  Howard's  Es- 
tate, 11  Misc.  224,  32  N.  Y.  Supp. 
1098;  In  re  Merchant's  Estate,  6  N.  Y. 
Supp.  875.  Consult,  also.  Palmer  t". 
Palmer,  13  Gray  (Mass.)  326. 

31.  Farrington  v.  King,  1  Bradf. 
Sur.  (N.  Y.)  182.  See  also,  Eaven  v. 
Norton,  2  Dem.   Sur.   (N.  Y.)    110,  re- 
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6.  Order  of  Sale.  —  a.  Neccssify  for  Order.  —  An  order  of  sale 
is  essential  to  give  validity  to  a  sale  made  in  pursuance  of  proceedings 
to  sell  decedent's  real  estate  in  payment  of  debts.^^ 

b.  Contents  and  Sufficiency.  —  The  court  must  conform  its  order 
to  the  case  and  object  set  forth  in  the  petition,^^  and  if  sale  is  to  pay 
debts,  should  order  for  the  payment  of  debts  generally,^*  but  need  not 
set  forth  in  the  order  the  items  constituting  the  debts.^'*  The  recitals 
in  the  record  should  show  the  existence  of  the  facts  necessary  to  give 
the  court  jurisdiction  to  make  the  order  of  sale.^" 

Description  of  Real  Estate.  —  The  decree  of  sale  should  describe  the 
real  estate  with  sufficient  definiteness  so  that  the  person  directed  to 
sell  may  ascertain  the  land  to  be  sold,^^  but  a  reference  to  the  petition 


quiring  administrator  to  proceed,  when 
jurisdiction  over  parties  once  obtained, 
upon   motion  of  a   creditor. 

32.  Ala.— Gilchrist  v.  Shackelford, 
72  Ala.  7.  Mo.  — Evans  t:  Snyder,  G4 
Mo.  516,  where  court  says:  "The  order 
of  sale  in  cases  of  this  sort,  occupies 
the  same  relation  to  a  sale  by  the  ad- 
ministrator, that  a  judgment  or  decree 
does  to  an  execution  sale  by  a  sher- 
iff." N.  H.— Foster  v.  Huntington,  5 
N.  H.  108.  Ohio.— Lessee  of  Goforth 
r.  Longworth,  4  Ohio  129,  19  Am.  Dec. 
588;  Tiernan  v.  Beam,  2  Ohio  383; 
Neweomb's  Lessee  v.  'Smith,  Wright 
208  (petition  to  sell  with  "allowed" 
written  upon  it  by  an  associate  judge, 
is  not  an  order  of  sale).  Tex.  —  Cruse 
V.  O'Gwin,  48  Tex.  Civ.  App.  48,  106 
S.  W.  757.  Vt.— Doolittle  V.  Holtou, 
28  Vt.  819,  presuming  order  issued  un- 
der circumstances,  in  the  absence  of 
record    evidence   respecting  issue. 

Presumption  From  Recital  in  Deed. 
A  recital  in  administrator's  deed  ot 
an  order  of  sale  may,  after  a  lapse  of 
forty  or  fifty  years,  be  used  as  evi- 
dence of  the  facts  recited.  Baeder  v. 
Jennings,  40  Fed.  199. 

An  order  of  sale  issued  to  a  tem- 
porary administrator  on  the  day  of  his 
appointment  is  no  authority  for  a  sale 
by  him  after  his  appointment  as  per- 
mament  administrator.  Cruse  v.  O'Gwin, 
48   Tex.   Civ.   App.   48,   106   S.   W.    757. 

Effect  of  Order  as  Evidence.— In  an 
action  against  a  purchaser  from  heir 
of  intestate,  an  order  to  sell  to  pay 
debts  is  prima  facie  evidence  of  the 
right  of  administrator  to  recover  the 
land.  Cochran  v.  Bugg,  131  Ga.  588,  62 
S.  E.  1048. 

33.  Mays  v.  Eogers,  37  Ark.  155 
(holding  it  error  to  order  the  sale  of 
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more  land  than  is  prayed  for  in  pe- 
tition); Williams  v.  Childress,  25  Miss. 
78. 

34..Tavlor  v.  Hanford,  11  N.  J.  L. 
341. 

Tt  is  immaterial  in  this  respect  that 
application  was  made  by  some  partic- 
ular creditor  or  by  administrator  for 
some  particular  creditor.  Planters' 
Mut.  Ins.  Assn.  v.  Harris  (Ark.),  131 
S.   W.   949. 

35.  Estate  of  Roach,  139  Cal.  17,  72 
Pac.  393;  Rhodes  r.  Bell,  230  Mo.  138, 
130  S.  W.  465,  where  order  sustained 
although  no  finding  of  amount  of 
debts. 

36.  Ala. — Summersett  v.  Summer- 
sett's  Admr.,  40  Ala.  596,  91  Am.  Dec. 
494;  Wyatt's  Admr.  r.  Rambo,  29  Ala. 
510.  Conn. — Wattles  v.  Hyde,  9  Conn. 
10.  Fla.— Sloan  v.  Sloan,  25  Fla.  53, 
5  So.  603.  Ga.— Woods  &  Morris  v. 
Crawford,  18  Ga.  526.  Tenn.— Griffith 
V.  Phillips,  9  Lea  417. 

Failure  to  enter  upon  the  journal  a 
finding  of  the  truth  of  the  allegations 
of  the  petition  is  not  sufficient  ground 
for  a  reversal  of  the  order  of  sale. 
Sidener  f.  Hawes,  37  Ohio  St.  532. 

37.  111.— Tilton  v.  Pearson,  67  111. 
App.  372.  Ky. — Noland  v.  Noland's 
Admr.,  12  Bush.  426;  Harrison's  Exrx. 
V.  Taylor,  19  Ky.  L.  Rep.  1191,  43 
S.  W.'  723;  Bartl'ett's  Admr.  V.  Gray, 
4  Ky.  L.  Rep.  615.  Mo.— Melton  v. 
Fitch,  125  Mo.  281.  28  S.  W.  612.  Com- 
pare Camden  r.  Plain,  91  Mo.  117,  4 
S.  W.  86.  N.  C— Blythe  v.  Hoots,  72 
N.  C.  575.  Tex. — Graham  v.  Hawkins, 
38  Tex.  628. 

For  cases  in  which  statutory  require- 
ment that  order  describe  property"  is 
said  to  be  merely  directory,  see  Davis 
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or  other  document  in  the  case  which  properly  describes  land,  in  an 
order  of  sale  which  fails  to  describe  land,  may  identify  the  property 
with  sufficient  certainty.^^ 

Amount  To  Be  Sold.  —  Wliere  there  is  no  proof  that  a  sale  of  part  of 
decedent's  realty  will  satisfy  the  indebtedness  of  estate,  the  court  may 
order  all  the  realty  sold,'*'  and  the  court  is  not  restricted  in  the  grant- 
ing of  a  license  to  sell  to  the  exact  amount  which  the  petitioner  may 
represent  to  be  necessary.*"  But  where  realty  is  divisible  and  a  sale 
of  a  part  would  furnish  a  sufficient  sum  to  pay  all  debts,  the  court 
should  direct  a  sale  of  so  much  as  is  necessary  to  raise  the  sum  re- 
quired.*^ It  is  not  necessary  to  determine  and  state  in  the  order  the 
particular  interest  which  decedent  had  in  the  land  to  be  sold.*- 

Terms,  Place  and  Time  of  Sale.  —  The  order  of  sale  should  specify 
on  what  terms  the  land  is  to  ])e  sold*^  and  the  statutes  sometimes  re- 
quire that  the  place  of  sale  be  specified  in  the  order."  In  some  juris- 
dictions, the  court  also  states  in  its  order  the  time  within  which  sale 
may  be  made.*^ 

Conditional  Order. — An  order  authorizing  administrator  to  sell  "if, 


V.    McDaniel,    47    Ga.    195;     Davis     f. 
Touchstone,  45  Tex.  490. 

38.  Ark.  —  Montgomery  r.  Johnson, 
31  Ark.  74.  Mo. — Adams  r.  Larrimore, 
51  Mo.  130.  Mont.— Plains  L.  &  I. 
Co.  f.  Lynch,  38  Mont.  271,  99  Pac. 
847.  Tex. — Fcrt,fuson  v.  Templeton 
(Tex.  Civ.  App.),  32  S.  W.  148,  where 
order  omitting  description  referred  to 
petition  which  had  been  lost  and  court 
allowed  reference  to  other  documents  in 
case. 

A  mis-description  in  order  of  sale 
of  land  properly  described  in  petition 
and  deed  to  purchaser,  will  be  treated 
as  a  mere  clerical  error  in  a  collateral 
proceeding  involving  title.  Selmell  v. 
City  of  Chicago,  38  111.  382,  87  Am. 
Dec.  304.  .See  also  Buntin  v.  Root,  66 
Minn.  454,  69  N.  W.  330,  where  in- 
definite description  in  order  made  cer- 
tain by  accurate  description  in  re- 
turn. 

39.  Johnson  r.  Porterfield,  150  Ala. 
532,   43    So.    228. 

40.  Tenney  v.  Poor,  14  Gray  (Mass.) 
500. 

41.  Ky. — Carter  v.  Crow's  Admr., 
130  Ky.  41,  112  S.  W.  1098.  Mass. 
Norton  r.  Norton,  5  Cush.  524.  N.  H. 
Merrill  v.  Harris,  26  N.  H.  142,  57 
Am.  Dec.  359.  N.  J.— Furman  v.  Fur- 
man,  45  N.  J.  Eq.  744,  18  Atl.  194. 
Tenn.  — Griffith  v.  Phillips,  9  Lea  417. 

42.  Bowles'  Heirs  r.  Rouse,  8  111. 
409. 

43.  Ala.    —    Weakley     v.     Gurley's 


Admr.,  60  Ala.  399.  Ill,  — Harding  v. 
Le  Moyne,  114  HI.  65,  29  N.  E.  188 
(court  should  also  prescribe  the  man- 
ner of  conducting  sale,  in  so  far  as 
this  is  not  done  by  the  statute  itself); 
Moline  Water  Power  &  Mfg.  Co.  V. 
Webster,  26  111.  233.  Ky.— Underwood 's 
Admr.  r.  Cartwright,  20  Ky.  L.  Eep. 
809,  47  S.  W.  580. 

Failure  to  state  the  terms  of  sale 
in  the  order  is  an  irregularity  which 
is  cured  by  the  confirmation  of  sale. 
Plains  L.  &  I.  Co.  v.  Lynch,  38  Mont. 
271,  99  Pac.  847. 

Failure  to  specify  whether  the  sale 
should  be  on  credit  or  for  cash  does 
not  affect  the  validity  of  order,  since 
such  order  is,  in  effect,  an  order  to 
sell  for  cash.  Weakley  v.  Gurlev's 
Admr.,  60  Ala.  399. 

44.  Bozeman  v.  Bozeman,  82  Ala. 
389,  2  So.  732;  Brown  v.  Brown's 
Admrs.,  41  Ala.  215;  Underwood's 
Admr.  v.  Cartwright,  20  Kv.  L.  Eep. 
809,  47  S.  W.  580. 

45.  In  re  Dorsey,  75  Cal.  258,  17 
Pac.  209;  Title  Guarantee  &  L.  Co.  v. 
Holverson,    95    Ga.    707,   22    S.    E.    533. 

In  Mississippi,  it  has  been  held  that 
the  probate  court  has  no  power  to  lim- 
it the  time  within  which  sale  should 
be  made  or  reported  and  that  person 
ordered  to  sell  may  do  so  after  the 
time  prescribed  in  the  order  has 
elapsed.  Yerger  v.  Ferguson,  55  Miss. 
190. 
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in  the  settlement  of  the  estate,  it  should  be  found  necessary,"  is  not 
a  conditional  judgment  void  as  an  attempt  to  vest  in  the  administrator 
judicial  powers.'" 

A  general  authority  to  execute  deeds  given  by  the  court  to  decedent's 
personal  representative  is  void.*^ 

e.  Vacation  and  Amendment.  —  The  order  of  sale  may  be  set  aside 
by  the  court  in  the  same  manner  as  other  decrees/®  An  order  obtained 
by  fraud  or  mistake  may  therefore  be  vacated/" 

An  order  of  sale  may  be  amended  mine  pro  tunc  when  such  an 
amendment  is  required  to  make  the  record  speak  the  truth.-'^'* 


46.  Sledge  v.  Elliott,  116  N.  C.  712, 
21  S.  E.  797. 

47.  Tiernan  V.  Beam,  2  Ohio  383. 
Compare  Eunyon  v.  Newark  India  Eub- 
ber  Co.,  24  N.  J.  L.  467. 

48.  la. — Huston  v.  Huston,  29  Iowa 
347.  N.  y.— Sheldon  v.  Wright,  7  Barb. 
39.  N.  C— Stradley  v.  King,  84  N. 
C.  635.  S.  C— Eadford  v.  Westcott,  1 
Desaus.  596.  Tex.— Wall  v.  Clark,  19 
Tex.  321. 

Order  of  sale  can  be  rescinded,  va- 
cated or  revoked  by  the  court  only  in 
the  same  manner  as  other  judgments 
and  therefore  there  must  be  notice  to 
the  petitioner  and  good  cause  shown. 
Whitaker  v.  Smith,  33  Ga.  237. 

If  letters  of  dismission  have  been 
granted  to  the  personal  representative, 
the  judgment  discharging  him  must  be 
re-opened  before  the  motion  to  set  aside 
the  order  of  sale  can  be  entertained, 
the  administrator  being  a  necessary 
party  to  the  proceedings  to  set  aside 
order  of  sale.  Whitley  Grocery  Co.  v. 
Jones,  128  Ga.  791,  58"  S.  E.  623. 

In  California,  the  court  has  no  pow- 
er to  vacate  an  order  of  sale  other 
than  that  conferred  by  Code  Civ.  Proe. 
§1552,  which  permits  the  court,  upon 
the  hearing  when  return  is  made,  to 
vacate  the  sale  and  direct  another  to 
be  had  when  a  proper  showing  is 
made,  as  provided  in  section.  Estate 
of  Leonis,  138  Cal.  194,  71  Pae.  171. 

Order  Revoked.— A  sale  is  void,  if 
made  under  an  order  which  has  been 
revoked.  Eadford  v.  Westcott,  1  De- 
saus.   (S.  C.)    596. 

An  order  refusing  to  decree  sale  is 
subject  to  vacation  only  by  the  statu- 
tory steps.  In  re  Barker's  Estate,  33 
Wash.   79,  73  Pac.  796. 

Stay  of  Order. — Where,  after  execu- 
tor has  been  ordered  to  sell  realty  to 
pay  debts,  a  devisee    files    a    petition 
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asking  that  the  property  devised  to 
him  be  distributed  to  him,  the  court 
may  stay  the  order  to  the  executor 
and  order  him  to  proceed  no  further 
until  devisee's  petition  is  passed  upon. 
State  r.  District  Court,  34  Mont.  345, 
86  Pac.  268. 

Who  May  Ask  Vacation. — A  person 
who  claims  a  title  superior  to  decedent 
in  the  land  ordered  sold,  is  not  a  per- 
son interested  in  the  estate  who  may 
ask  that  the  order  of  sale  be  vacated. 
Shields  r.  Ashley's  Admr.,  16  Mo.  471. 

Insufficient    Grounds    for    Vacation. 

The  court  should  not  vacate  order  be- 
cause of  mere  irregularities  (Carter  v. 
Waugh,  42  Ala.  452) ;  or  because  a  bet- 
ter offer  made  after  order  fully  com- 
plied with  (State  v.  District  Court,  24 
Mont.  1,  60  Pac.  489);  or  because  de- 
cree failed  to  contain  recitals  as  to 
the  grounds  upon  which  order  was 
based  (Williams  v.  O'Neal,  119  Ga.  175, 
45  S.  E.  978). 

49.  Ark.— Adams  i'.  Toomer,  44  Ark. 
271.  Ind. — .Tones  v.  French,  92  Ind. 
138.  Ky.— May  v.  Vaughn,  28  Ky.  L. 
Eep.  1088,  91  S.  W.  273.  N.  C— Car- 
ter V.  Eountree,  109  N.  C.  29,  13  S.  E. 
716,  where  the  court  says:  "It  is  well 
settled,  that  pending  an  action  before 
the  final  judgment,  an  interlocutory  or- 
der or  judgment  may  be  attacked  for 
fraud  by  a  motion  or  proceeding  in 
the  action,  but  after  the  final  judg- 
ment the  remedy  for  fraud  is  by  an 
independent  action  brought  for  the  pur- 
pose." 

50.  Ark. — ^Bouldin  v.  Jennings,  953 
Ark.  299,  122  S.  W.  639.  Ga.  — Attaway 
V.  Carswell,  89  Ga.  343,  15  S.  E.  472. 
N.  J.— Voorhees'  Case,  57  N.  J.  Eq. 
291,  42  Atl.  567.  N.  Y.— Palmer  v. 
Terwilliger,  95  App.  Div.  35,  88  N.  Y. 
Supp.  526.  N.  C— Maxwell  v.  Blair, 
95  N.  C.  317. 
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d.  Collateral  Attack.  —  Where  the  court  has  jurisdiction  of  the 
parties  and  of  the  subject-matter,  an  order  directing  the  sale  of 
decedent's  realty  cannot  be  attacked  collaterally/^    Mere  irregularities 


An  invalid  order  of  sale  cannot  be 
corrected  by  order  nunc  pro  tunc  upon 
application  made  after  land  sold. 
//I  re  Streiflf's  Estate,  146  Wis.  230, 
131  N.  W.  358. 

An  order  of  the  probate  court,  made 
twenty-seven  years  after  the  sale,  pur- 
porting to  correct  the  order  or  license 
so  as  to  describe  the  land  of  the  in- 
testate is  void.  Hanson  v.  Ingwald- 
son,  77  Minn.  533,  80  N.  W.  702,  77 
Am.  St.  Eep.  692,  following  Kurtz  V. 
St.  Paul  &  D.  E.  Co.,  65  Minn.  60,  67 
N.  W.  808. 

Modification  of  Order. — The  court 
may  modify  and  change  the  order  which 
it  has  made  so  as  to  change  the  terms 
of  sale  from  a  private  to  a  public  sale, 
Khodes  r.  Bell,  230  Mo.  138,  130  S.  W. 
465,  approving  Tutt  v.  Zenir,  51  Mo. 
431. 

51.  Ala.— 'Cobb  v.  Garner,  105  Ala. 
467,  17  So.  47,  53  Am.  St.  Eep.  136; 
Kent  V.  Mansel,  101  Ala.  334,  14  So. 
489.  Cal.  — Ions  f.  Harbison,  112  Cal. 
260,  44  Pac.  572;  Spriggs'  Estate,  20 
Cal.  121;  Dane  v.  Lavne,  10  Cal.  App. 
366,  101  Pac.  1067.  '  Ga,— Martin  v. 
Dix,  134  Ga.  481,  68  S.  E.  80;  Adams 
f.  Adams,  113  Ga.  824,  39  S.  E.  291. 
111.— Eeinhardt  v.  Seaman,  208  111.  448, 
69  N.  E.  847;  Bradiev  v.  Drone,  187  111. 
175,  58  X.  E.  304,  79  Am.  St.  Eep. 
214.  Ind. — Thomas  v.  Thompson,  149 
Ind.  391,  49  X.  E.  268;  Lantz  v.  Maf- 
fett,  102  Ind.  23,  26  X.  E.  195;  Gavin 
V.  Graydon,  41  Ind.  559.  la. — Eice  r. 
Bolton,  126  Iowa  654,  100  X.  W.  634, 
102  X.  W.  509.  Kan.— Watkins  Land 
Mortgage  Co.  v.  Mullen,  62  Kan.  1,  61 
Pac.  385.  Ky. — Dennis  v.  Alves,  113 
S.  W.  483;  Blackwell  f.  Townsend,  91 
Kv.  609,  16  S.  W.  587;  Smith  v.  Har- 
dcsty,  26  Ky.  IL.  Eep.  1266,  83  S.  W. 
646.  Me.  — Lebroke  v.  Damon,  89  Me. 
113,  35  Atl.  1028.  Md.— Simpson  v. 
Bailey,  80  Md.  421,  30  Atl.  622.  Mass. 
Thayer  v.  Winchester,  133  Mass.  447; 
Perkins  V.  Fairfield,  11  Mass.  227. 
Mich.— Pratt  v.  Houghtaling,  45  Mich. 
457,  8  N.  W.  72.  Miss. — Shannon  v. 
Summers,  86  Miss.  619,  38  So.  345. 
Mo. — Covington  r.  Chamblin,  156  Mo. 
574,  57  S.  W.  728;  Howell  v.  Jump,  140 
Mo.  441,  41  S.  W.  976.  Neb.  — Schroe- 
der  V.  Wilcox,  39  Neb.  136,  57  N.  W. 


1031.  N.  H.— Merrill  v.  Harris,  26 
X.  H.  142,  57  Am.  Dec.  359.  N.  Y. 
Smith  V.  Blood,  106  App.  Div.  317,  94 
N.  Y.  Supp.  667.  N.  C— Barefoot  v. 
Musselwhite,  153  N.  C.  208,  69  S.  E. 
71;  Dickens  V.  Long,  109  X.  C.  165, 
13  S.  E.  841.  Ore.  — Smith  v.  Whiting, 
55  Ore.  393,  106  Pac.  791.  Pa.— Sny- 
der  V.  Markel,  8  Watts  416;  Fox  v. 
Winters,  4  Eawle  174.  S.  C. — Epper- 
son V.  Jackson,  83  S.  C.  157,  65  S.  E. 
217;  Hodge  v.  Fabian,  31  S.  C.  212,  9 
S.  E.  820.  Tex.-^Eoss  r.  Martin  (Tex. 
Civ.  App.),  128  S.  W.  718;  Flenner  v. 
Walker,  5  Tex.  Civ.  App.  145,  23  S.  W. 
1029;  Lvne  v.  Sanford,  82  Tex.  58,  19 
S.  W.  847,  27  Am.  St.  Eep.  852.  Va. 
Peirce  v.  Graham,  '85  Va.  227,  7  S.  E. 
189;  Woodhouse  v.  Tillbates,  77  Va. 
317.  Wash. — McKenna  v.  Cosgrove,  41 
Wash.  332,  83  Pac.  240. 

Collateral  Impeachment  for  FVaud. 
An  order  of  sale  cannot  be  impeached 
collaterally,  in  a  proceeding  in  equity, 
when  the  facts  constituting  the  fraud 
charged  were  directly  in  issue  and  must 
have  been  determined  by  the  court 
where  proceedings  to  sell  were  heard, 
before  the  order  to  sell  could  hs  granted 
legally.  Gordon  v.  Gordon,  55  X.  H. 
399.  Fraud  in  procurement  of  order 
cannot  avail  upon  a  mere  collateral  at- 
tack in  an  ejectment  suit  by  one  claim- 
ing as  legatee.  Martin  v.  Dix,  134 
Ga.   481,    68   S.   E.   80. 

Estoppel. — A  devisee  obtained  a  de- 
cree partitioning  real  estate  and  quiet- 
ing title  and  later  he  was  made  a 
defendant  in  a  proceedings  by  admin- 
istrator for  sale  of  this  land  to  pay 
debts.  Devisee  pleaded  the  former 
proceeding  but  was  defeated.  'Held, 
that  devisee  is  estopped  from  attack- 
ing the  title-  of  the  purchaser  at  ad- 
ministrator's sale.  Thomas  f.  Thomp- 
son, 149  Ind.  391,  49  X.  E.  268. 

Where  No  Jurisdiction. — If  court  has 
no  jurisdiction  to  make  order,  order 
is  of  course  void  and  subject  to  attack 
in  any  collateral  proceeding.  Cal. 
In  re  Devincenzi's  Estate,  119  Cal. 
498,  51  Pac.  845;  Townsend  r.  Tallant, 
33  Cal.  45,  91  Am.  Dec.  617.  Ky. 
Blackwell  t'.  Townsend,  91  Ky.  609,  16 
S.  W.  587.  Mass.— Thayer  r.  Winches- 
ter, 133  Mass.  447;   Heath  v.  Wells,  5 
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and  errors  are  not  sufficient  to  avoid  the  decree  upon  the  ground  of 
want  of  jurisdiction,'*^  and  the  fact  that  the  order  was  made  although 
sufficient  personalty  existed  to  pay  debts,^^  that  petition  or  notice, 
although  sufficient  to  give  jurisdiction,  was  defective,^*  or  that  there 
was  some  defect  in  the  proceedings  for  the  appointment  of  the  per- 
sonal representative  who  petitioned  for  the  sale,**^  are  deemed  irregu- 
larities. 


Pick.  140,  16  Am.  Dec.  383.  Neb. 
Tindall  v.  Peterson,  71  Neb.  160,  98 
N.  W.  688,  99  N.  W.  659.  N.  Y.— Per- 
sonam V.  Goodale,  199  N.  Y.  323,  92 
N.  E.  754.  Tex, — Ross  v.  Martin  (Tex, 
Civ.  App.),  128  S.  W.  718, 
I  52,  U,  S, — Kretsinger  v.  Brown,  165 
Fed.  612,  91  C.  C.  A.  450.  Ala.— Gart- 
man  v.  Lightner,  160  Ala,  202,  49  So, 
412,  Cal.— Dane  v.  Layne,  10  C'al.  App, 
366,  101  Pac,  1067.  Ga,— Adams  v. 
Adams,  113  Ga.  824,  39  S.  E.  291.  Mont. 
Plains  Land  &  Imp.  Co.  v.  Lynch,  38 
Mont.  271,  99  Pac.  847.  Tex.— Saul  v. 
Frame,  3  Tex.  Civ.  App.  596,  22  S, 
W,  984, 

The  motive  prompting  the  personal 
representative  to  institute  proceedings 
for  sale  will  not  be  inquired  into  in 
a  collateral  proceeding.  Disman  v. 
Flippin's  Admx.   (Ky.),  116  S,  W,  740. 

53,  Ala. — ^Neville  v.  Kennev,  125 
Ala.  149,  28  So.  452,  82  Am.  St.  Rep. 
230;  Foxworth  V.  White,  72  Ala.  224. 
Cal. — McCauley  v.  Harvey,  49  Cal.  497; 
Boyd  V.  Blankman,  29  Cal.  19,  87  Am. 
Dec.  146  (refusing  to  allow  collateral 
attack  although  order  procured  to  pay 
a  debt  which  administrator  had  pre- 
viously paid  with  funds  of  estate), 
111,— 'Stow  V.  Kimball,  28  III.  93.  la.~ 
Little  V.  Sinnett,  7  Iowa  324.  Mich. — 
Long  -v.  Landman,  118  Mich.  174,  76 
N.  W.  374  (mortgage  to  pay  debts); 
King  V.  Nunn,  99  Mich.  590,  58  N.  W. 
636;  Norman  v.  OIney,  64  Mich.  553, 
31  N.  W.  555;  Blanchard  v.  DeGraff, 
,60  Mich.  107,  26  N.  W.  849.  Minn.— 
Curran  v.  Kuby,  37  Minn.  330,  33  N. 
W.  907.  Mo,--Blickensderfer  v.  Ban- 
na, 231  Mo.  93,  132  S.  W.  678;  Macey 
V.  Stark,  116  Mo.  481,  21  S.  W.  1088. 
N.  Y.— Wood  V.  McChesuey,  40  Barb.  417. 
Ore.— Lawrey  v.  Sterling,  41  Ore.  518, 
69  Pac,  460,  where  court  refused  to 
consider  in  a  collateral  proceeding, 
an  objection  that  record  itself  dis- 
closed that  it  was  unnecessary  to 
raise  so  large  a  sum,  Tex, — Looney 
V.   Linney    (Tex.    Civ.   App.),   21    S.   W. 
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409.     Va. — Lawson  v.  Moorman,  85  Va. 
880,    9    S.    E,    150. 

The  decree  of  the  judge  of  probate, 
unappealed  from,  is  conclusive  upon 
the  question  whether  a  sufficient  part 
of  the  land  might  have  been  sold  with- 
out injury  to  the  residue.  Allen  v. 
Trustees  of  Ashley  School  Fund,  102 
Mass,  262, 

54.  Ala. — Goodwin  v.  Sims,  86  Ala. 
102,  5  So.  587,  11  Am,  St.  Rep.  21, 
Cal, — In  re  Devincenzi's  Estate,  119 
Cal.  498,  51  Pac.  845.  Colo.— Bateman 
f.  Reitler,  19  Colo.  547,  36  Pac.  548. 
III.— Andrews  f.  Bernhardi,  87  HI.  365. 
la,— Stanley  v.  Noble,  59  Iowa  666,  13 
N.  W.  8,39;  Lees  V.  Wetmore,  58  Iowa 
170,  12  N.  W.  238;  Myers  v.  Davis,  47 
Iowa  325;  Hilton  v.  Budgett,  43  Iowa 
684.  Kan,— Fleming  v.  Bale,  23  Kan. 
88.  Minn. — Rumrill  v.  First  National 
Bank,  28  Minn.  202,  following  Montour 
V.  Purdy,  11  Minn.  278.  Miss.— Shan- 
non v.  Summers,  86  Miss.  619,  38  So. 
345.  Mo. — Robbing  V.  Boulware,  190 
Mo.  33,  88  S.  W.  674,  109  Am.  St.  Rep. 
746.  N.  C— Coffin  v.  Cook,  106  N.  C. 
376,  11  S.  E.  371;  Edwards  t\  Moore, 
99  N.  C.  1,  5  S.  E.  13.  Ohio.— Calkins 
V.  Johnston,  20  Ohio  St.  539.  S,  D. 
Blackman  v.  Mulhall,  19  S.  D.  534,  104 
N.  W.  250;  Phillips  i'.  Phillips,  13  S.  D. 
231,  83  N.  W.  94.  TexT- Gillenwaters 
V.  Scott,  62  Tex.  670,  where  applica- 
tion stated  no  reason  for  sale,  other 
than  that  land  should  be  sold,  and 
therefore  failed  to  give  any  statutory 
ground. 

Order  to  One  of  Two  Administrators. 
Where  there  are  two  administrators, 
an  order  to  one  to  sell  cannot  be  at- 
tacked collaterally,  after  sale  and  con- 
firmation. Corley  v.  Anderson,  5  Tex. 
Civ.  App.  213,  23  S.  W.  839. 

55.  Ala. — Clancy  v.  Stephens,  92  Ala. 
577,  9  So.  522  (where  courts  says,  ''The 
granting  of  the  order  of  sale  by  the 
Probate  Court  in  this  case  was  a  ju- 
dicial determination  that  T.  was  the 
personal    representative,     for     without 


DECEDENTS '  EST A TES 


567 


Presumptions.— The  order  of  sale  in  a  proceeding  to  sell  real  estate 
can  be  impeached  collaterally  only  when  want  of  jurisdiction  affirm- 
atively appears  on  the  face  of  the  record,'-^  since  it  will  be  presumed 
on  collateral  attack  that  the  court  granting  the  order  had  before  it  all 
the  facts  necessary  to  justify  its  action." 

The  existence  of  an  order  of  sale  cannot  be  presumed  when  the  order 


such  determination  the  order  could  not 
have  been  made.");  Landford  f.  Dunk- 
lin, 71  Ala.  594.  Mich.  — Woods  r.  Mon- 
roe, 17  Mich.  2.38.  Tex.— Dancy  v. 
Stricklinge,  1.5  Tex.  5.57,  65  Am.  Dec. 
179;  Poor  f.  Boyce,  12  Tex.  440. 

Contra,  Frederick  r.  Pacquette,  19 
Wis.  569,  where  court  refused  to  treat 
order  of  sale  as  a  judicial  determina- 
tion of  the  official  capacity  of  pe- 
titioning administrator.  See  also,  Paul 
V.  Willis,  69  Tex.  261,  7  S.  W.  357; 
Withers  V.  Patterson,  27  Tex.  491,  86 
Am.  Dec.  64.3,  allowing  collateral  at- 
tack when  grant   of   letters  was   void. 

Failure  of  the  executor  to  give  bond 
does  not  make  the  court's  order,  in 
proceedings  to  sell  realty,  subject  to 
collateral  attack.  Moody  i'.  Butler,  63 
Tex.  210. 

Defects  in  Order.— A  clerical  error  in 
description  of  property  (Corley  f.  Goll, 
8  Tex.  Civ.  App.  184,  27  S.  W.  819); 
the  fact  that  the  court  directed  a  pub- 
lic   or   private    sale    (Fleming    v.    Bale, 

23  Kan.  88);  or  any  other  mere  irreg- 
ularity in   order   (Peyroux  v.  Peyroux, 

24  La.  Ann.  175),  will  not  make  order 
Buhject  to  collateral  attack. 

56.  Cal.— Dane  r.  Layne,  10  Cai. 
App.  366,  101  Pac.  1067.  111.— Brad- 
ley V.  Drone,  187  111.  175,  58  X.  E. 
304,  79  St.  Eep.  214.  Ind.— Sims  r. 
Gav,  109  Ind.  501,  9  X.  E.  120.  Ky. 
De'nnis  r.  Alves,  132  Ky.  345,  113  S.  W. 
483.  Mo.— Brav  i\  Adams,  114  Mo. 
486,  21  S.  W.''853.  Ore.— Smith  v. 
Whiting,  55  Ore.  393,  li)6  Pac.  791. 
S.  D.— Blackman  v.  Mulhall,  19  S.  D. 
534,  104  N.  W.  250.  Wash. — Magee  v. 
Big  Bend  Land  Co.,  51  Wash.  406,  99 
Pac.  16. 

57.  Cal. — Burris  v.  Kennedy,  38  Pac. 
971.  HI. — Schnell  r.  City  of  Chicago, 
38  111.  382,  87  Am.  Dec.  304,  presuming 
regularity  of  administrator's  appoint- 
ment, la. — Lees  v.  Wetmore,  58  Iowa 
170,  12  X.  W.  238;  Long  r.  Burnett,  13 
Iowa  28,  81  Am.  Dec.  420.  La. — Gre- 
vemberg  v.  Bradford,  44  La.  Ann.  400, 
10  So.  786.     Mo.  — Bray  v.  Adams,  114 


Mo.  486,  21  S.  W.  853;  Eowden  V. 
Brown,  91  Mo.  429,  4  S.  W.  129  (where 
court  says:  "The  same  liberal  intend- 
ments aftend  the  acts  and  doings  of 
probate  courts  in  regard  to  all  matters 
within  their  jurisdiction,  and  as  to 
which  that  jurisdiction  has  attached, 
as  attend  tlie  acts  and  doings  of 
courts  of  general  jurisdiction)."  N.  Y. 
Mott  V.  Ft.  Edwards  Waterworks  Co., 
79  App.  Div.  179,  79  X.  Y.  Supp.  1100, 
N.  C. — Yarborough  v.  Moore,  151  X.  C. 
116,  65  S.  E.  763,  presuming  service  on 
minors  to  have  been  regular  when  rec- 
ord silent  as  to  their  ages.  Ohio. 
Sheldon  r.  Xewton,  3  Ohio  St.  494,  sale 
in  common  pleas  court.  Tex.  — Temple- 
ton  v.  Ferguson,  89  Tex.  47,  33  S.  W. 
329;  Mills  V.  Herndon,  77  Tex.  89,  13 
S.  W.  8.54;  Tom  f.  Sayers,  64  Tex. 
339.  Wash.— McKenna  i;.  Cosgrove,  41 
Wash.  332,  83  Pac.  240. 

Compare.— Howell  f.  Hughes,  168  Ala. 
460,  53  So.  105,  where  court  says  that 
since  probate  court  is  one  of  limited 
jurisdiction,  the  exercise  of  jurisdic- 
tion affords  no  presumption  of  its  ex- 
istence. 

Presumption  of  Notice. — The  produc- 
tion from  the  files  in  the  case  of  a 
printer's  certificate,  showing  defective 
and  insufficient  notice,  is  not  sufficient 
to  overcome  the  presumption  of  proper 
notice  arising  from  a  recital  in  court's 
decree  that  due  notice  was  given. 
Sloan  r.  Graham,  85  111.  26;  Moore  v. 
Xeil,  39  111.  256.  But  if  return  con- 
tradicts the  finding  of  court  that  de- 
fendants were  personally  served,  the 
presumption  arising  from  the  finding 
will  be  overcome  and  a  want  of  juris- 
diction shown  even  in  a  collateral  pro- 
ceeding.    Barnett   v.   Wolf,   70   111.   76. 

Construction  Favoring  Validity. 
When  a  collateral  attack  is  made  on 
administrator's  sale,  the  order  of  sale 
should  be  given  a  construction  which 
will  support  its  validity,  if  such  a  con- 
struction is  possible  from  the  record. 
Millwee  f.  Phelps,  53  Tex.  Civ.  App, 
195,  115  S.  W.  891. 
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does  not  appear  by  any  record  or  recital  and  when  no  confirmation  of 
sale  is  shown.''^ 

e.  Appeal.  —  (I.)  In  General.  —  An  appeal  may  be  taken  from  an 
order  directing,^»  or  refusing  to  direct,""  a  sale  of  decedent's  real  estate 
as  prayed  for  by  petitioner. 

(II.)  Who  May  Appeal.  —  The  appeal  may  be  taken  by  the  heirs'* 
or  other  persons  aggrieved  by  the  court's  order,*'^  and  the  personal 
representative  has  an  appealable  interest  in  an  order  dismissing  his 
petition  for  authority  to  sell.°^ 

7.  Oath.  —  Where  statute  requires  the  administrator  to  take  an 
oath  before  proceeding  with  the  sale,  a  substantial  compliance  is  all 
that  is  essential.*^* 


58.  Cruse  r.  O'Gwin,  48  Tex.  Civ. 
App.  48,  106  S.  W.  757. 

59.  Cal. — In  re  Devincenzi's  Estate, 
119  Cal.  498,  51  Pac.  845;  Estate  of 
Corwin,  61  Cal.  160.  Colo.  —  New 
York  Life  Ins.  Co.  v.  Brown,  .32  Colo. 
365,  76  Pac.  799;  Vance's  Heirs  V. 
Eockwell,  3  Colo.  240.  Fla.— Price  v. 
Winter,  15  Fla.  66.  111.— Fitzgerald 
V.  Glancy,  49  111.  465.  Ind.— Bollen- 
bacher  v.  Whisand,  148  Ind.  377,  47 
N.  E.  706;  .Simpson  v.  Pearson,  31  Ind. 
1,  99  Am.  Dec.  577.  la.— Sigmond  v. 
Bebber,  104  Iowa  431,  73  N.  W.  1027. 
Ky.— Roy  v.  Allen's  Admr.,  118  S.  W. 
981;  Eow  V.  Back,  115  S.  W.  806; 
Oliver  v.  Park,  101  Kv.  1,  39  S.  W. 
423.  N.  J.— Carroll  v.  Baxter,  65  N.  J. 
L.  478,  47  Atl.  507,  dismissing  a  writ 
of  certiorari.  S.  C. — Epperson  v.  Jack- 
son, 83  S.  C.  157,  65  S.  E.  217. 

Contra,  Ala. — Devany's  Heirs  v.  De- 
vany's  Admrs.,  25  Ala.  722.  Ohio. 
Steinbarger's  Admr.  v.  Steinbarger,  19 
Ohio  106.  Pa. — Appeal  of  Snodgrass, 
96  Pa.  420;  Eobinson  v.  Glancy,  69  Pa. 
89,  taking  position  that  order  of  sale 
is  not  a  definite  decree  and  that  appeal 
only  lies  to  the  decree  confirming  sale 
upon  return  of  order. 

Mandamus.— A  mandamus  lies  to 
compel  the  granting  of  a  suspensive  ap- 
peal from  a  decree  directing  the  sale 
of  succession  property  exceeding  two 
thousand  dollars  in  value.  State  v. 
Lazarus,  37  La.   Ann.  830. 

60.  Cal.  — Estate  of  Leonis,  138 
Cal.  194,  71  Pac.  171;  Estate  of  Cor- 
win, 61  Cal.  160.  Ind.— Beatv  v.  Voris, 
138  Ind.  265,  37  N.  E.  785.  Minn. 
Dee  V.  Wilson,  91  Minn.  115,  97  N.  W. 
647.  Ore.— Smith's  Estate,  43  Ore. 
595,  75  Pac.  133,  73  Pac.  336. 

A  petition  in  error  will  lie  to  review 
order  where  the  proceeding  is  not,  un- 

Vol.  VI 


dor  the  statutory  provisions,  review- 
able on  appeal.  Poessnecker  v.  Enten- 
mann,  64  Neb.  409,  89  N.  W.  1033. 

61.  Estate  of  Leonis,  138  Cal.  194, 
71  Pac.  171. 

Heirs  who  are  not  parties  to  the 
proceeding  in  which  order  was  obtained 
cannot  prosecute  an  appeal  or  writ  of 
error.  Arnett  v.  McCain,  47  Ark.  411, 
1  S.  W.  873,  disapproving  Gregg  v. 
Gregg,  33  Ark.  89,  where  heir  was  per- 
mitted to  appeal  under  similar  circum- 
stances. 

See  also  Guy  v.  Pierson,  21   Ind.  18. 

62.  New  York  Life  Ins.  Co.  V. 
Brown,  32  Colo.  365,  76  Pac.  799;  Mow- 
ry  V.  Robinson,  12  R.  I.  152  (permit- 
ting appeal  by  purchaser  from  heir). 

Fraudulent  Grantee.— Grantee  of  in- 
testate, holding  land  under  a  convey- 
ance which  is  claimed  by  administra- 
tor to  be  fraudulent,  may  appeal  from 
an  order  granting  administrator  license 
to  sell  such  land.  Allen  v.  Smith,  80 
Me.  4S6,  15  Atl.  62. 

Creditors.— A  general  creditor  of  de- 
cedent's estate  cannot  appeal  from  an 
order  relative  to  the  disposition  of  de- ' 
cedent's  real  estate.  Mass. — Henry  v. 
Estev,  13  Gray  336.  N.  J.— Parker  v. 
Reynolds,  32  N.  ,1.  Eq.  290.  Pa.— Ever- 
man's  Appeal,  67  Pa.  335. 

Contra,  Redman  v.  Adams,  88  Mo. 
App.  534,  by  virtue  of  Mo.  Rev.  St., 
1899,  §278. 

Claimant  Under  Paramount  Title. 
One  who  claims  no  interest  under  de- 
cedent but  claims  land  ordered  sold 
by  title  paramount,  can  not  appeal. 
Swackhamer  v.  Kline's  Admr.,  25  N.  J. 
Eq.  503. 

63.  Smith's  Estate,  43  Ore.  595,  75 
Pac.  133,  73  Pac.  336. 

64.  Hugo  V.  Miller,  50  Minn.  105, 
52  N.  W.  381. 
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8.  Bond.  —  In  many  jurisdictions  the  personal  representative  is 
required  to  give  a  special  bond  before  proceeding  to  sell  real  estate,"^ 

Effect  of  Failure  To  File.  —  Some  courts  treat  a  sale  as  void  when 
the  bond  is  not  filed  as  required,*^*^  while  other  courts  hold  that  a 
failure  to  give  bond  does  not  invalidate  the  sale,*^^  especially  where 
there  has  been  no  misappropriation  of  the  proceeds  of  sale.*^* 

Approval  of  Bond.  —  The  bond  should  be  approved  in  writing  by  the 
court ;"°  but  the  fact  that  the  court  before  sale  approved  a  satisfactory 
bond  in  a  less  amount  than  had  been  required  in  the  order  of  sale  was 
not  such  an  error  as  would  invalidate  sale.'^'' 

9.  Return  of  Order  of  Sale.  — Since  the  sale  under  the  court's 
decree  is  not  complete  until  confirmed  by  the  court/^  a  return  of  the 
order  of  sale  must  be  made  to  the  court.'^^    Although  the  return  should 


An  oath  taken  before  sale,  as  re- 
quired, is  sufficient  although  not  re- 
corded until  a  later  trial  involving  land 
(Fowle  V.  Coe,  63  Me,  245);  and  oral 
proof  is  admissible  to  show  that  oath 
which  purported  to  have  been  taken 
after  sale  was  in  fact  taken  before 
(Norman  r.  Olney,  64  Mich.  553,  31 
N.  W.  555). 

On  effect  of  failure  to  take  oath,  see 
Campbell  v.  Knights,  26  Me.  224,  45 
Am.  Dec.  107. 

65.  Cases  holding  it  error  not  to  re- 
quire bond.  Fla.— Bushnell  v.  Krum, 
32  FJa.  62,  13  So.  591.  Ky.— Tatum  v. 
Gibbs,  19  Ky,  L.  Rep.  695,  41  S.  W, 
565.  Me.— 'Snow  v.  Russell,  93  Me,  362, 
45  Atl.  305,  74  Am.  St.  Rep.  350,  al- 
though will  requested  that  "no  official 
bond  be  required  to  be  filed."  Miss. 
Washington  v.  McCaughan,  34  Miss. 
304.  Neb.— MeClay  v.  Toxworthy,  18 
Neb.  295,  25  X.  W,  86. 

For  Kentucky  cases  deciding  when 
bond  necessary,  see  Foley  v.  Graham's 
Guardian,  33  Ky.  L,  Rep.  627,  110  S.  W. 
838,  and  Thompson  v.  Thompson's 
Admr,,  32  Ky.  L.  Rep.  319,  105  S.  W. 
1185. 

In  Illinois,  where  will  directs  that 
executors  shall  not  be  required  to  give 
bond,  the  court  need  not  require  a  spe- 
cial bond  upon  sale  except  where  it 
appears  that  fraud  may  be  practiced. 
Wood  r.  Stewart,  120  111.  App,  34, 

66,  U,  S,— Bright  v.  Bovd,  1  Story 
478,  4  Fed.  Cas.  Xo.  1,875,  'Me,— Snow 
V.  Russell,  93  Me.  362,  45  Atl.  305,  74 
Am.  St.  Rep,  350,  Minn, — Babcock  v. 
Cobb,  11  Minn,  347.  Miss, — Sharpley 
V.  Plant,  79  Miss.  175,  28  So.  799,  89 
Am,  St,  Rep.  5S8  (although  will  author- 
ized executor  to  administer  the  estate 


without  bond) ;  Heth  v.  Wilson,  55 
Miss.  587  (holding  sale  void  without 
special  bond,  although  made  by  a  coun- 
ty administrator  who  had  given  a  gen- 
eral bond  under  which  he  was  author- 
ized to  administer  estates);  Buckner  v. 
Wood,  45  Miss.  57;  Rucker  v.  Dyer,  44 
Miss.  591. 

67.  Ala.— Wyman  v.  Campbell,  6 
Port.  219,  31  Am.  Dec.  677.  Mass. 
Perkins  f.  Fairfield,  11  Mass.  227. 
Mich.— Drake  v.  Kinsell,  38  Mich.  232. 
Pa.— Dixey's  Exrs.  v.  Laning,  49  Pa. 
143. 

68.  Clark  v.  Hillis,  134  Ind.  421,  34 
N.  E.  13;  Foster  r.  Birch,  14  Ind,  445; 
Frothingham  v.  Petty,  197  111.  418,  64 
X.  E.  270. 

Defects  in  Bond  Not  Fatal.— The  sale 
will  not  be  affected  because  "there 
was  no  scroll  or  seal  to  the  signatures 
of  the  obligors  in  the  sale  bond." 
Buntin  r.  Root,  66  Minn.  454,  69  N.  W. 
330;  or  because  bond  was  not  regularly 
approved.  Melcher  v.  Schluter,  5  Neb. 
(Unof.)    445,   98   N.   W.   1082. 

69.  Austin  v.  Austin,  50  Me.  74,  79 
Am,  Dec,  597, 

70.  In  re  Winona  Bridge  E.  Co.,  51 
Minn,  97,  52  X,  \\\  1079, 

71.  'See  infra,  VI,  A,  10, 

72.  Mich.— Peirson  v.  Fisk,  99  Mich. 
43,  57  X,  W,  1080,  where  court  says: 
"He  (administrator)  must  report  to 
the  court,  which  alone  has  power  to 
determine  what  further  proceedings 
shall  be  had."  N,  J, — Den  r,  Lambert, 
13  N,  J,  L,  182,  Tex,— Dowling  v. 
Duke,  20  Tex,   181, 

When  order  of  confirmation  reci4;e3 
the  return  of  the  order  of  sale  and  an 
inspection  of  same,  an  objection  that 
there  was  no  report  can  not  be  main- 
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clearly  indicate  the  land  sold,  the  same  particularity  of  description  is 
not  required  in  the  report  of  sale  as  in  a  deedJ^  The  report  should 
show  what  was  received  for  the  property  sold^*  and  should  make 
known  the  name  of  the  true  purchaser.^^ 

Mere  irregularities  in  the  return  will  not  affect  the  validity  of 
the  sale.'^" 

10.  Confirmation.  —  a.  Necessity.  —  A  sale  of  a  decedent 's  realty 
under  order  of  court  is  a  judicial  sale  and  a  confirmation  of  report 
by  the  court  is  therefore  essential  before  title  can  be  conveyed  to  the 
purchaser." 


tained.  Dav  Land  &  Cattle  Co.  r.  New 
York  &  T.  Land  Co.  (Tex.  Civ.  App.), 
25  S.  W.  1089. 

That  report  of  sale  was  made  by  one 
of  two  administrators  is  not  sufficient 
to  invalidate  sale  when  report  was 
properly  confirmed  by  the  court.  Doe  v. 
Harvey,  5  Blackf.   (Ind.)   487. 

73.  Calvert  v.  Alexander,  10  Ky. 
L.  Rep.  119,  8  S.  W.  696;  Gilbert  v. 
Cooksey,  69  Mo.  42. 

74.  Eeinhardt  v.  Seaman,  208  111. 
448,  69  N.  E.  847;  Martin  v.  Densford, 
3  Blackf.    (Ind.)    295. 

75.  Den  v.  Lambert,  13  N.  J.  L. 
182. 

Parol.— The  name  of  the  real  pur- 
chaser may  be  shown  by  parol  when 
return  does  not  indicate  the  name  of 
the  true  purchaser,  since  the  order  of 
confirmation  only  approves  the  sale, 
without  reference  to  the  purchaser. 
Dodd  V.  Templeman,  76  Tex.  57,  13 
S.  W.  187. 

76.  Higgins  V.  Eeed,  48  Kan.  272, 
29  Pac.  389. 

Verification. — Verification  of  the  re- 
turn is  not  always  required  (Hargus  v. 
Bowen,  46  Miss.  72) ;  and  where  prac- 
tice is  to  require  verification,  failure 
to  verify  does  not  affect  the  validity 
of  the  sale  (Sheldon  v.  Wright,  7  Barb. 
[N.  Y.]    39). 

Time  of  Return. — Statutory  provis- 
ions relative  to  the  time  for  making 
return  are  usually  treated  as  merely  di- 
rectory. Custer  V.  Holler,  160  Ind.  50o, 
67  N.  E.  228.  See  also.  Price  v.  Spring- 
field Real  Estate  Assn.,  101  Mo.  107, 
14  S.  W.  57,  20  Am.  St.  Rep.  595. 
But  a  report  of  sale  by  a  personal  rep- 
resentative after  final  settlement  and 
his  discharge  is  void.  Melton  v.  Fitch, 
125   Mo.    281,    28   S.   W.   612. 

77.  U.  S.— Smith  V.  Arnold,  5  Ma- 
son 414,  22  Fed.  Cas.  No.  13,044.     Ala. 
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"Wallace  v.  Hall's  Heirs,  19  Ala.  367; 
Bonner  r.  Greenlee's  Heirs,  6  Ala.  411. 
Ark.— Apel  V.  Kelsey,  47  Ark.  413,  2 
S.  W.  102,  "confirmation  will  not  be 
presumed  but  must  be  shown."  Fla. 
Knox  V.  Spratt,  19  Fla.  817.  Idaho. 
State  I'.  Cunningham,  6  Idaho  113,  53 
Pac.  451.  Ind.  — Williams  v.  Perrin, 
73  Ind.  57.  Miss. — Maynard  v.  Cocke, 
IS  So.  374.  Mo.— Desloge  r.  Tucker, 
196  Mo.  587,  94  S.  W.  283.  N.  C. 
Joyner  v.  Futrell,  136  N.  C.  301,  48 
S.  E.  649.  Pa.— Brennan's  Estate,  220 
Pa.  ^32,  69  Atl.  678;  Greenough  V. 
Small,  137  Pa.  132,  20  Atl.  553;  Dem- 
my's  Appeal,  43  Pa.  155;  Brittain's 
Estate,  28  Pa.  Super.  Ct.  144.  Tenn. 
Hyder  v.  O'Brien,  48  S.  W.  262.  Tex. 
Cruse  r.  O'Gwin,  48  Tex.  Civ.  App.  48, 
106  S.  W.  757;  Goldstein  r.  Susholtz, 
46  Tex.  Civ.  App.  582,  105  S.  W.  219; 
Neill   V.  Cody,  26  Tex.  286. 

Under  Illinois  statute,  confirmation 
has  been  held  unnecessary  to  vest  title 
in  purchaser.  MoflQtt  v.  Moffitt,  69  111. 
641. 

That  sale  was  1)01110,  f-de,  that  a  full 
and  fair  price  was  paid  by  the  pur- 
chaser and  that  the  proceeds  were 
applied  in  the  payment  of  intestate's 
debts,  does  not  supply  the  want  of 
confirmation.  Rea  v.  McEachron,  13 
Wend.  (N.  Y.)  465,  28  Am.  Dec.  471. 

Entry  Nunc  Pro  Tunc. — The  court 
may  enter  a  nunc  pro  tunc  order  con- 
firming administrator's  sale,  but 
should  do  so  only  upon  evidence  which 
shows  clearly  and  convincingly  that 
confirmation  was  in  fact  made.  Jacks 
V.  Adamson,  56  Ohio  St.  397,  47  N.  E. 
48,  60  Am.  St.  Rep.  749. 

Heirs*  Agreement  Not  To  Sell.— The 
court  is  not  deprived  of  jurisdiction  to 
confirm  a  sale  by  reason  of  the  fact 
that,  after  sale  was  ordered,  the  heirs 
entered    into    a    contract    to    pay    the 
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b.  Notice.  —  Unless  required  by  statute,  it  is  unnecessary  to  serve 
notice  upon  the  heirs  or  other  persons  interested  of  the  application 
by  the  personal  representative  for  confirmation/*  and  where  party  is 
entitled  to  notice,  the  sale  should  not  be  set  aside  in  equity  where  he 
was  not  prejudiced  by  want  of  notice/^ 

c.  Hearing  and  Objections.  —  At  the  hearing,  the  heirs^°  or  other 
persons  interested  in  the  estate"  may    object    to    the    confirmation. 

Sufficient  grounds  for  refusing  confirmation  may  exist  when  those 
objecting  prove  that  the  price  obtained  was  inadequate,*-  that  the 
sale  was  fraudulent,*^  that  the  title  of  decedent  to  the  land  is  doubt- 


debts  of  the  estate  without  a  sale  of 
realty,  when  agreement  was  not 
brought  to  the  attention  of  court  or 
purchaser  until  after  sale  approved. 
Lake  r.  Hathaway,  75  Kan.  391,  89 
Pac.   G66. 

Death  of  Administrator. — When  ad- 
ministrator, who  is  sole  plaintiff,  dies 
before  confirmation,  if  there  be  not 
a  reWvor,  a  subsequent  confirmation 
is  irregular  and  void.  Wheatley's 
Lessee  c.  Harvey,  1  Swan.  (Tenn.)  484. 

Equitable  Relief  Dependent  Upon 
Confirmation.  — A  bill  in  equity  asking 
for  title  will  not  lie  against  adminis- 
trator and  purchaser  on  behalf  of  one 
who  alleges  that  he  was  the  highest 
biflder  at  the  sale  and  tendered  pur- 
chase price,  since  he  should  have 
soueht  relief  in  the  case  made  by  pe- 
tition to  sell  and,  until  confirmation, 
he  obtained  no  right  to  the  land.  Ma- 
son V.  Osgood,  64  N.  C.  467.  See  also 
Campbell  r.  Hough  (X.  J.).  68  Atl.  759, 
refusing  to  grant  specific  perform- 
ance to  administrator  when  sale  un- 
confirmed. 

Presumption.  — After  a  lapse  of  fifty 
years,  a  confirmation  will  be  presumed, 
when  necessary,  in  support  of  a  title 
acquired  at  administrator's  sale.  San- 
tana  Live-Stock  &  Land  Co.  f.  Pendle- 
ton, 81  Fed.  784,  26  C.  C.  A.  608. 
Compare,  Apel  v.  Kelsey,  47  Ark.  413, 
2  S.  W.  102. 

Time  of  Confirmation.— When  an  ad- 
ministrator has  sold  land  and  his  final 
settlement  has  been  approved  and  re- 
mains in  force,  a  confirmation  of  a  re- 
port of  sale  made  some  years  later 
cannot  authorize  the  conveyance  of 
title.     Garner  v.  Tucker,  61  Mo.  427. 

78.  Ala. — Moore  v.  Cottingham,  113 
Ala.  148,  20  So.  994,  59  Am.  St.  Rep. 
100;  Ligon  v.  Ligon,  84  Ala.  535,  4  So. 


405.  Miss. — .Johnson  v.  Cooper,  56 
Miss.  608.  Neb.— Brusha  v.  Phipps,  86 
Neb.  822,  126  N.  W.  856. 

Consult,  also,  Palmerton  v.  Hoop,  131 
Ind.  23,  30  N.  E.  874,  where  sale  held 
valid  although  heir  who  had  been 
given  notice  of  filing  of  original  peti- 
tion died  before  sale  and  no  further 
notice  was  given  to  his  heirs. 

Administrator  must  be  given  notice 
when  application  for  confirmation  is 
made  bv  purchaser.  Dugger  v.  Tayloe, 
60  Ala. '504. 

In  Alabama,  heirs  must  be  given  no- 
tice of  application  for  confirmation 
when  the  administrator  is  himself  the 
purchaser.  Smith  v.  Lusk,  119  Ala. 
394,  24  So.  256;  Washington  v.  Bogart, 
119  Ala.  377,  24  So.  245;  Bogart  v. 
Bell,  112  Ala.  412,  20  So.  511. 

79.  Patterson  v.  Eakin,  87  Va.  49,  12 
S.  E.   144. 

80.  Mo. — Fenix  v.  Fenix's  Admr.,  80 
Mo.  27.  Pa.— Weaver's  Appeal,  19  Pa. 
416.  Utah.  — Zn  re  Horace  Gibbs,  4 
Utah  97,  6  Pac.  525. 

81.  Estate  of  Santiago  Arguello,  50 
Cal.  308.  McGregor  r.  Jenson,  18  Idaho 
320,  109  Pac.  729.  Estate  of  Christen- 
sen,  15  Idaho  692,  99  Pac.  829.  See, 
however.  Marcora  v.  Wyatt,  117  N.  C. 
129,  23  S.  E.  169,  refusing  to  allow  ob- 
jections made  by  persons  not  parties 
to  proceedings  for  sale  who  had  not 
moved  to  be  allowed  to  become  parties. 

82.  Idaho. — McGregor  v.  Jensen,  18 
Idaho  320,  109  Pac.  729.  Ky.— Mitchell 
r.  Odewalt's  Exr..  33  Ky.  L.  Rep.  1007, 
112  S.  W.  612.  S.  C. — State  v.  Burnside, 
33  S.  C.  276,  11  S.  E.  7S7.  Tex.— Har- 
din r.  Smith,  49  Tex.  420;  Hirshfield  v. 
Davis,  43  Tex.  155.  Va.— Terry  v. 
Cole's  Ext,  80  Va.  695. 

83.  Pearson  r.  Morehead,  6  Smed. 
&  M.   (Miss.)   609,  45  Am.  Dec.  319. 
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tuV"  or  that  sureties  on  special  bond  required  from  administrator 
are  insolvent.**^ 

Discretion  of  Court.— Whether  or  not  there  shall  be  a  confirmation 
of  sale  usually  rests  in  the  sound  discretion  of  the  court,««  although 
statutes  sometimes  limit  the  court  to  the  consideration  of  certain  issues 
in  passing  on  the  question  of  confirmation." 

d  Sufficiency  of  Order.  — A  formal  entry  of  order  of  approval 
need  not  appear,  if  the  approval  can  be  gathered  from  the  whole  rec- 
ord,^«  and  it  is  not  necessary  to  incorporate  in  the  order  any  description 
of  the  real  estate  sold.'^^ 

Change  of  Order.  —  After  confirmation  of  sale  to  one  purchaser,  the 
court  may  change  order  and  confirm  the  sale  in  the  name  of  a  differ- 
ent purchaser,  with  the  consent  of  him  to  whom  the  sale  was  first 
confirmed.^" 

Erroneous  Recital  Not  Fatal.  —"The  fact  that  the  order  of  confirma- 
tion refers  to  a  date  subseciuent  to  its  own  date  as  the  day  on  which 
land  was  ordered  sold  does  not  make  void  the  order  of  confirmation. "  '"^ 

e.    Appeal  — An  appeal  \sdll  lie  from  an  order  confirming^^  qj. 


84.  Hower's  Appeal,  55  Pa.  337. 
But  in  Marcom  v.  Wyatt,  117  N.  C. 
129,  23  S.  E.  169,  the  court  refused  to 
permit  opposition  on  ground  of  want 
of  title  when  persons  objecting  had 
made  no  appearance  in  the  proceedings 
for  sale,  although  properly  served  with 
notice. 

85.  Estate  of  .Santiago  Arguello,  50 
Cal.  308. 

86.  Ala.  — Roy  v.  O'Neill,  52  So. 
946;  Eatman  r.  "Eatman,  83  Ala.  478,  3 
So.  850.  Kan.— Taylor  v.  Hosick,  13 
Kan.  518.  Pa.— De  Haven's  Appeal, 
106  Pa.  612,  the  court  saying,  "It  is 
also  undoubted  that  the  court  retains 
entire  control  over  the  sale  until,  and 
even  after,  confirmation,  and  may  or 
may  not  confirm  it,  according  to  its 
sense  of  justice  in  the  particular 
case."  Tex. — Davis  v.  Stewart,  4  Tex, 
223.  Va.— Terry  v.  Cole 's  Exr.,  80  Va. 
695. 

Mandamus  will  not  lie  to  compel  the 
probate  court  to  have  executed  a  deed 
conveying  land  to  the  highest  bidder, 
the  remedv  being  bv  appeal.  State  v. 
Burnside,  33  S.  C.  276,  11   S.  E.  787. 

Permission  of  competitive  bidding 
for  the  property,  at  the  hearing  upon 
the  return,  has  been  held  to  be  a 
proper  exercise  of  the  court's  discre- 
tion. Estate  of  Griffith,  127  Cal.  543, 
59  Pac.  988. 

87.  See  Meadows  v.  Meadows,  81 
Ala.   451,    1    So.    29,    quoting    Alabama 
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statute  limiting  court  to  consideration 
of  fairness  of  sale,  adequacy  of  price 
and   sufficiency   of   sureties. 

88.  Carey  t\  West,  139  Mo.  146,  40 
S.  W.  661;  Camden  v.  Plain,  91  Mo. 
117,  4  S.  W.  86;  Henry  v.  McKerlie, 
78  Mo.  416;  Grayson  v.  Weddle,  63  Mo. 
523;  Jones  r.  Manly,  58  Mo.  559  (but 
order  of  approval  should  be  entered  of 
record  to  make  proceedings  entirely 
regular) ;  Berrvman  v.  Biddle,  48  Tex. 
Civ.  App.  624,"  107  S.  W.  922;  Moody 
V.  Butler,  63  Tex.  210  (where  no  entry 
of  confirmation  on  minutes  of  court 
but  approval  indorsed  on  the  return 
of  sale);  Pendleton  v.  Shaw,  18  Tex. 
Civ.  App.  439,  44  S.  W.  1002  (finding 
a  sufficient  confirmation  in  the  approval 
of  the  accounts  of  an  administrator 
showing  sale  of  land).  See,  also,  Loyd 
r.  Waller,  74  Fed.  601,  20  C.  C.  A.  548; 
Cruse  V.  O  'Gwin,  48  Tex.  Civ.  App.  48, 
106  S.  W.  757,  where  court  simply  ap- 
proved settlement  which  included  dis- 
position of  proceeds  of  sale. 

89.  Buntin  V.  Root,  66  Minn.  454, 
69  N.  W.  330. 

90.  Davis  v.  Touchstone,  45  Tex. 
490. 

91.  Barton  v.  Davidson  (Tex.  Civ. 
App.),  45  S.  W.  400. 

92.  Ala. — Field  v.  Gamble,  47  Ala. 
443.  Cal.— Estate  of  Bell,  125  Cal. 
539,  58  Pac.  153;  In  re  Pearsons,  98 
Cal.  603,  33  Pac.  451.  Idaho.— Mc- 
Gregor     V.      Jensen,     18     Idaho     320, 
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refusing  to  confirm  the  sale  of  the  propertj^    ordered    to    he    sold.^^ 

11.  Vacating  Sale.  —  The  court  generally  has  the  power,  even  after 
confirmation  of  sale,  to  vacate  its  own  decrees  made  in  proceedings 
to  sell  decedent's  real  estate,"*  hut  the  power  will  not  be  exercised  if 
there  has  been  a  long  delay  on  the  part  of  those  seeking  relief.^^ 

The  court  usually  will  not  vacate  a  sale  after  confirmation  merely 
because  of  inadequacy  of  price.^" 

12.  Actions  To  Set  Aside.  —  a.  Jurisdiction  in  Equity.  —  A  bill 
to  set  aside  a  sale  of  decedent's  real  estate  may  be  filed  in  a  court 
of  equity;®^  but  in  order  to  obtain  relief  such  bill  must  be  filed  with- 


109  Pac.  729;  Eeed  r.  Stewart,  12  Idaho 
699,  87  Pac.  1002.  Ky.— Carter  v. 
Crow's  Admr,  130  Ky.  41,  112  S.  W. 
1098  (an  appeal  by  purchaser);  Under- 
wood's Admr.  v.  Cartwright,  20  Ky. 
L.  Rep.  809,  47  S.W.  .580.  Mo.— Desloge 
V.  Tucker,  196  Mo.  .587,  94  S.  W.  283; 
Tutt  V.  Boyer,  51  Mo.  425;  Estate  of 
Hesche  v.  Schnecko,  73  Mo.  App.  612. 
Pa.— Snodgrass'  Appeal,  96  Pa.  420, 
refusing  to  allow  appeal  from  order 
of  sale  because  whole  proceedings  may 
be  reviewed  on  an  appeal  from  final 
confirmation.  Tex.— Goldstein  v.  Sus- 
holtz,  46  Tex.  Civ.  App.  582,  105  S.  W. 
219;  James  V.  Nease  (Tex.  Civ.  App), 
69  S.  W.  110. 

93.  Cal.— Estate  of  Leonis,  138  Cal. 
194,  71  Pac.  171.  Idaho.— Estate  of 
Christensen,  15  Idaho  692,  99  Pac.  829. 
S.  C— State  r.  Burnside.  33  S.  C.  276, 
11  S.  E.  787.  Tex.— Hirshfield  v.  Da- 
vis. 43  Tex.  155. 

Notice  of  Appeal. — Purchaser  of 
realty  is  entitled  to  notice  of  appeal 
from  an  order  confirming  the  sale. 
Estate  of  Bell,  125  Cal.  539,  58  Pac. 
153. 

94.  Miss. — ^Planters'  Bank  v.  Neely, 
7  How.  80.  N.  O.— Lanier  v. 
Heilig,  149  N.  C.  384,  63  S.  E. 
69  (holding  that  motion  to  set 
aside  the  final  decree  is  the  only  rem- 
edy for  irregularities  in  the  progress 
of  cause);  Strickland  v.  Strickland,  129 
N.  C.  84,  39  S.  E.  735;  Lovinier  v. 
Pearce,  70  N.  C.  167.  Pa.— Brennan's 
Estate,  220  Pa.  232,  69  Atl.  678;  Brit- 
tain's  Estate,  28  Pa.  Super.  144. 

Contra,  State  r.  Probate  Court  of 
Siblev  County,  33  Minn.  94,  22  N.  W. 
10;  State  r.  Probate  Court  of  Eamsey 
Countv,  19  Minn.  117.  See,  also.  Grant 
V.  iLloVd,  12  Smed.  &  M.  (Miss.)  191; 
Thompson  f.  Cox,  53  N.  C.  311. 

95.  Harrison  r.  Hargrove,  109  N.  C. 
346,  13  S.  E.  939. 


Extent  of  Power.— The  orphans' 
court  upon  vacating  a  sale  made  by  an 
executor  has  no  power  to  pass  upon 
and  adjust  the  rights  and  equities 
of  the  purchaser  growing  out  of  the 
order  of  vacation;  such  jurisdiction  be- 
longs exclusively  to  a  court  of  equity. 
Eichelberger  v.  Hawthorne,  33  Md.  588. 

96.  Eoy  V.  O'Neill.  168  Ala.  354, 
52  So.  946;  Costigan  r.  Truesdell,  26 
Ky.  L.  Rep.  971,  83  S.  W.  98. 

If  price  obtained  is  grossly  inade- 
quate, sale  mav  be  vacated.  Rosenham 
i:  Pottinger,  22  Ky.  L.  Rep.  1290,  60  S. 
W.  370;  Rohlff  v.  Estate  of  Snyder,  73 
Neb.  524,  103  X.  ^.  49. 

Insufficient  Ground. — The  fact  that, 
by  reason  of  pending  litigation,  persons 
were  restrained  from  bidding  for  the 
land,  does  not  constitute  ground  for 
setting  aside  sale;  this  could  only  be 
considered  in  a  separate  action  to  at- 
tack the  proceeding  and  sale.  Carra- 
way  V.  Lassiter,  139  N.  C.  145,  51  S.  E. 
968. 

97.  Ala.— Tillman  v.  Thomas,  87 
Ala.  321,  6  So.  151,  13  Am.  St.  Rep. 
42;  Mosely  v.  Tuthill,  45  Ala.  621; 
Pearson  v.  Darrington,  32  Ala.  227. 
Ga.— Worthv  v.  .lohnson,  8  Ga.  236,  52 
Am.  Dec.  399.  Miss.— Smith  v.  Chew, 
35  Miss.  153.  N.  J. — Runyon  v.  New- 
ark India  Rubber  Co.,  24  N.  J.  L. 
467.  N.  C. — McLaurin  r.  McLaurin, 
106  N.  C.  331,  10  S.  E.  1056,  refusing 
to  entertain  a  motion  to  set  aside  for 
fraud  a  sale  which  had  been  confirmed. 
Ohio.— Caldwell  t:  Caldwell,  45  Ohio 
St.  512.  15  N.  E.  297;  Harrington  v. 
Alexander,  6  Ohio  St.  189.  Tex.— 
Saunders   V.  Howard,   51   Tex.   23. 

Where  sale  is  absolutely  void,  a  bill 
will  not  lie  to  set  aside  sale,  since 
heirs  may  proceed  at  law  to  gain  pos- 
session and  creditors  may  ask  for  a  re- 
sale.    Bank   of   Missouri    v.   White,    23 
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out  unreasonable  delay,  or  it  will  be  dismissed    because    of    laches." 
Statutory  provisions  in  some  states  limit  the  time  within  which  an 

action  to  set  aside  may  be  brought."" 

b.     Parties.  —  The  heirs  and  devisees,'  the  purchaser,==  the  personal 

representative,^  and  others  who  have  an  interest  in  the  property  sold,* 


Mo.  342,  66  Am.  Dec.  671;  Mawhorter 
V.  Armstrong,  16  Oliio  188. 

In  Arkansas,  certiorari  is  the 
proper  remedy  when  it  is  sought  to 
set  aside  an  erroneous  order  of  sale 
where  right  of  appeal  from  the  order 
of  confirmation  has  been  lost  through 
error  of  the  probate  court.  Burgett  v. 
Apperson,  52  Ark.  213,   12 -S.   \V.   559. 

98.  U.  S. — Williamson  v.  Beardsley, 
137  Fed.  467,  69  C.  C.  A.  615  (a  Utah 
case  where  delay  five  yenrs);  Eames  v. 
Manly,  117  Fed.  387,  54  C.  C.  A.  561. 
Ark. — Stuckey  v.  Lockard,  87  Ark. 
232,  112  S.  W.  747;  Grinin  r.  Caldwell, 
72  Ark.  451,  81  S.  W.  611.  Cal.-Den- 
nis  r.  Bint,  122  Cal.  39,  54  Pac.  37S,  68 
Am.  St.  Rep.  17.  Ga.— Griffin  r.  Steph- 
ens, 119  Ga.  138,  46  S.  E.  66.  111.- 
Stobaugh  V.  Irons,  243  111.  55,  90  N.  E. 
272;  Brinkerhoff  V.  Brinkerhoff,  226 
111.  550,  80  N.  E.  1056.  Ky.— Oliver 
V.  Park,  101  Ky.  1,  39  S.  W.  423.  La. 
Blum  t\  Haas,  125  La.  18,  51  So.  53; 
Sicard  r.  Gumbel,  112  La.  483,  36  So. 
502.  Mass. — Lindsey  v.  Fabens,  189 
Mass.  329,  75  N.  E.  623.  Mo.— Murphy 
V.  De  France,  105  Mo.  53,  15  S.  W. 
949,  16  S.  W.  861.  N.  C— Morris  v. 
House,  125  N.  C.  550,  34  S.  E.  712. 
Ohio.— Brickman  v.  Shale,  30  Ohio  C. 
,C.  372. 

99.  Cases  TTnder  Statutes. — Ind. 
Hampton  r.  Murphy,  45  Ind.  App.  513, 
86  N.  E.  436,  88  N.  E.  876,  barring  ac- 
tion in  five  years.  La. — Landry  v. 
Laplos,  113  La.  697,  37  So.  606.  Minn. 
7/1  re  Hanson,  105  Minn.  30,  117  N.  W, 
235,   barring   suit    in    five   years. 

Under  Mississippi  Code,  1871,  §2173, 
heirs  who  own  fee  in  land  assigned  to 
widow  as  dower,  must  bring  action  to 
set  aside  sale  within  one  year  after 
death  of  widow,  although  not  entitled 
to  sue  at  law  to  recover  land  until 
death  of  widow.  Jordan  v.  Bobbitt, 
91   Miss.   1,  45  So.  311. 

In  Michigan,  under  §9128,  3  Comp. 
Laws,  1897,  a  bill  to  set  aside  a  sale 
can  be  maintained  only  by  those  heirs 
of  the  estate  who  have  not  acquiesced 
in  such  sale  for  more  than  five  years 
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after  arriving  at  their  majority.  Kam- 
mercr  r.  Morlock,  125  Mich.  320,  84  N. 
W.    319. 

Application  of  Statutes  When  Sale 
Void.  — Some  courts  have  construed 
statutes  limiting  the  time  within  which 
heirs  may  sue  for  recovery  of  land 
.sold  as  applicable  to  void  sales 
(O'Keofe  r.  Beiirens,  73  Kan.  469,  85 
Pac.  555,  8  L.  K.  A.  (N.  S.)  354),  while 
in  other  jurisdictions  such  statutes  ap- 
ply only  to  irregular  and  not  to  void 
sales  (Sharpley  r.  Plant,  79  Miss.  175, 
2S  So.  799,  89  Am.  St.  Rep.  5S8;  Holmes 
r.  Mason,  80  Neb.  448,  114  N.  \V.  606; 
Brandon  r.  .lensen,  74  Neb.  569,  104 
N.   W.   1054). 

1.  Tillman  r.  Thomas,  87  Ala.  321, 
6  So.  151,  13  Am.  St.  Rep.  42;  Worthy 
r.  .Johnson,  8  Ga.  236,  52  Am.  Dec. 
399. 

All  the  heirs  are  necessary  parties 
to  a  bill  to  sot  aside  sale  and  tlie  fact 
that  some  refuse  to  join  as  complain- 
ants will  not  excuse  the  omission  of 
tliem  as  parties,  although  it  is  suf- 
ficient reason  for  making  them  defend- 
ants (Daniel  r.  Stough,  73  Ala.  379); 
and  it  is  not  enough  that  those  who 
bring  the  suit  profess  to  file  their  bill 
"for  themselves  and  the  other  heirs 
at  law,"  when  the  heirs  are  known 
and  not  numerous  (Hoe  V.  Wilson,  9 
Wall  (U.  S.)  501,  19  L.  ed.  762). 

2.  McCombs  v.  Dunbar,  3   La.  517. 

3.  Herrmann  v.  Fontelieu,  29  La. 
Ann.  502. 

4.  Heirs  of  Burney  v.  Ludeling,  41 
La.  Ann.  627,  6  So.  248;  Sterlins'  Exr, 
r.  Gros,  5  La.  100;  Saunders  v.  How- 
ard, 51  Tex.  23. 

Creditors.  —  The  creditor  on  whose 
application  the  sale  was  made  is  an 
indispensable  party  to  a  suit  in  equity 
to  set  aside  sale.  Hoe  v.  Wilson,  9 
Wall.  (U.  S.)  501,  19  L.  ed.  762.  And 
a  creditor  may  maintain  a  suit  in 
equity  to  set  aside  a  sale  for  fraud, 
although  a  party  to  the  original  pro- 
ceedings, if  ignorant  of  fraud  until 
after  confirmation.     Johnson  v.  Waters, 
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are  necessary  parties  to  a  suit  to  set  aside  a  sale  of  decedent's  real 
estate. 

c.  Sufficiencij  of  Grounds.  — The  sale  of  decedent's  realty  may 
be  set  aside  in  ecjiiity  when  there  was  actual  fraud  in  the  proceedings 
and  the  purchaser  had  notice  thereof;^  and,  in  nearly  all  jurisdictions, 
the  fact  that  the  personal  representative  purchased  at  his  own  sale 
directly*'  or  indirectly'  is  sufficient  ground  for  setting  aside  the  sale, 
although  there  may  have  been  no  actual  fraud. 


Ill  U.  S.  640,  4  Sup.  Ct.  619,  28  L.  ed. 
547. 

A  purchaser  from  executors  under 
the  exercise  of  a  discretionary  power 
of  sale  given  by  decedent's  will  may 
have  a  subsequent  decree  of  sale  in 
creditor's  proceedings  set  aside.  Per- 
soneni  r.  Goodale,  199  X.  Y.  323,  92 
N.   E.   754. 

Subsequent  judgment  creditors  of  an 
administrator  who  has  purchased  lands 
at  his  own  sale,  or  his  assignee  for  the 
benefit  of  creditors,  have  no  standing 
to  resist  the  interposition  of  court. 
Appeal  of  Hannum,  1  Chester  Co.  Ct. 
(Pa.)  362;  Estate  of  Worth,  1  Chester 
Co.   Ct.    (Pa.)    297. 

5.  U.  S.— .Tohnson  r.  Waters,  111 
U.  S.  640,  4  Sup.  Ct.  619.  28  L.  ed.  547, 
setting  aside  for  fraud  a  sale  con- 
firmed by  Louisiana  court.  Ala. — Till- 
man r.  "rhomas,  87  Ala.  321.  6  So.  151, 
13  Am.  St.  Rep.  42.  Ark. — Adams  v. 
Thomas,  44  Ark.  267.  Ind.— .Tones  V. 
French.  92  Ind.  13«<.  la.— YanHorn  r. 
Ford.  16  Towa  ^7^.  Kan.  — Mc  Adow 
r.  Boten.  67  Kan.  136,  72  Pac.  529. 
Miss.— Orant  r.  Lloyd,  12  Smed.  &  M. 
191.  Mo.— ^[urphv  r.  T)e  France,  1^5 
Mo.  53,  15  S.  W."  949.  16  S.  W.  861; 
Hull  V.  Voorhis.  45  Mo.  555.  N.  J. 
Lawson  r.  Acton,  57  N,  J.  Eq.  107,  40 
.Atl.  5«<4.  Ohio.— Baker  r.  Lamkin,  11 
Ohio  C.  C.  103.  Tex.— McCampbell  r. 
Durst,  73  Tex.  410,  n  S.  W.  380.  Wis. 
Hoffman  r.  Wheelock,  62  Wis.  434,  22 
N.  W.  713. 

Where  Purchaser  Innocent— A  sale 
will  not  be  set  aside  because  the  ad- 
ministrator was  guilty  of  fraud  and 
misrepresentation,  if  purchaser  had  no 
notice  thereof.  Ark.  —  Adams  r. 
Thomas,  44  Ark.  267.  la. — Read  v. 
Howe.  39  Towa  553.  Mich.— Otis  v. 
T^ennedv,  107  Mich.  312,  65  X.  W.  219. 
Wis. — Melms  r.  Pabst  Brewing  Co., 
93   Wis.   153.  66  X.   W.   518. 

6.  Ala. — Daniel  r.  Stough,  73  Ala. 
379;    Pearson    v.    Darrington,    32    Ala. 


227.  Ark.— Stuckey  r.  Lockard,  87 
Ark.  232,  112  S.  w'.  747.  Ga.— Griffin 
r.  Stephens,  119  Ga.  138,  46  S.  E.  66; 
Moore  r.  Carev,  116  Ga.  28,  42  S.  E. 
258;  Pirkle  r.  Cooper,  113  Ga.  828,  39 
S.  E.  289;  Ward  f.  Davis,  107  Ga.  780, 
33  S.  E.  691.  Ky.— Baker  v.  Lane,  118 
S.  W.  963.  Mo. — Hull  r.  Yoorhis,  45 
Mo.  555.  N.  C— Shute  v.  Austin,  120 
X.  C.  440,  27  S.  E.  90.  Ohio.  — Cald- 
well r.  Caldwell.  45  Ohio  St.  512.  15 
X.  E.  297;  Harrington  V.  Alexander, 
6  Ohio  St.  189. 

In  Pennsylvania,  the  matter  of  al- 
lowing an  administrator  to  purchase 
at  his  own  sale  is  one  which  addresses 
itself  to  the  sound  discretion  of  the 
court.  McPherran's  Estate,  212  Pa. 
425.   61   Atl.   954. 

Ratification.  —  When  an  adminis- 
trator purchases  at  his  own  sale,  per- 
sons interested  in  the  estate  need  not 
bring  action  to  set  sale  aside,  but  may 
elect  to  ratify  sale  and  hold  administra- 
tor accountai)le  for  the  purchase  price. 
Stuckev  r.  Lockard,  87  Ark.  232,  112 
S.  W. '747;  .Tames  V.  Little,  135  Ga. 
672,   70  S.   E.   251. 

7.  CaL — Guer'-ero  r.  Ballerino,  43 
Cal.  118.  111.  — Prinkerhoflf  r.  Brinker- 
hoff,  226  111.  550.  SO  X.  E.  1056;  Miller 
V.  Rich,  204  Til.  444.  68  X.  E.  488.  La. 
Widow  &  Heirs  of  Willis  r.  Berry,  104 
La.  114.  28  So.  888.  Mass.— Manning 
r.  Mulrev.  192  Mass.  547,  78  X.  E.  551; 
Tves  r.  Ashlev.  97  Mass.  198.  Mich. 
Houlihan  r.  Fogarty.  162  Mich.  492, 
1''7  X.  W.  793.  Mo. — Pearson  v.  Mur- 
ray. 230  Mo.  162.  130  S.  W.  21.  Neb. 
Veeder  v.  McKinlev-Lanning  Loan  & 
Trust  Co.,  61  Xeb.  892.  86  X.  W.  982. 
N.  C— McXeill  r.  Fuller.  121  X'.  C  209, 
28  S.  E.  299.  Wis. — Gibson  v.  Gibson, 
102  Wis.  501,  78  X.  W.  917.  construing 
Sec.  3914.  Statutes  of  1898,  which 
makes  such  a  sale  "void"  to  mean 
that  such  a  sale  is  "voidable." 

A  purchase  by  husband  at  a  sale  had 
by  his  wife  as"  administratrix  is  void- 
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A  court  will  not  set  aside  a  sale  on  account  of  mere  defects  or 
irregularities  in  the  proceedings  to  sell.* 

d.  Pleadings.  —  If  the  suit  is  to  set  aside  for  fraud,  the  hill  should 
set  forth  the  facts  justifying  the  charge  of  fraud,"  and  should  allege 
that  the  purchaser  participated  in  the  fraud  or  bought  with  knowledge 
thereof.^**  The  complaint  should  contain  a  sufficient  description  of  the 
real  estate  sold  by  the  court's  order." 

Joinder,  —  A  cause  of  action  against  administrator  and  others  grow- 
ing out  of  a  fraudulent  sale  of  decedent's  land  cannot  be  joined  with 
a  cause  of  action  against  administrator  for  waste." 


able  at  the  election  of  the  heirs  and 
they  may  institute  proceedings  within 
a  reasonable  time  to  have  sale  set 
aside.  iLowery  v.  Idleson,  117  Ga.  778, 
45  S.  E.  51. 

Loan  by  Executor. — The  fact  that  an 
executor  loaned  part  of  purchase  price 
to  his  brother  to  enable  him  to  pur- 
chase at  executor's  sale  was  not  a 
sufficient  ground  for  setting  aside  sale, 
when  heirs  knew  of  advance  and  made 
no  seasonable  obiection.  Brinkerhoff 
V.  Brinkerhoff,  226  111.  550,  80  N.  E. 
1056. 

Widow  and  heirs  can  not  have  a 
sale  set  aside  in  oi|uity  when  land  was 
sold  for  its  full  value  to  one  who  pur- 
chased for  administrator  and  when  the 
sale  was  ratified  by  creditors,  the  total 
assets  of  estate  being  insufficient  to 
pay  debts.  Highsniith  v.  Whitehurst, 
120  N.  C.  123,  26  S.  E.  917. 

8.  Ala.— Watts  v.  Frazer,  80  Ala. 
186;  Clark  V.  Bernstein,  49  Ala.  596. 
Ark. — Bennett  v.  Owen,  13  Ark.  177. 
Fla. — Deans  v.  Wilcoxson,  25  Fla.  980, 
7  So.  163;  Price  v.  Winter,  15  Fla.  66. 
111.— Moore  v.  Neil,  39  111.  256,  89  Am. 
Dec.  303.  la.— Spurgin  v.  Bowers,  82 
Iowa  187,  47  N.  W.  1029.  La.— Suc- 
cession of  Gurney,  14  La.  Ann.  622. 
Minn. — Smith  v.  Barr,  83  Minn.  354, 
86  N.  W.  342.  N.  C— Harris  v.  Brown, 
123  N.  C.  419,  31  S.  E.  877;  Fowler  v. 
Poor,  93  N.  C.  466. 

Estoppel. — Adult  heirs  who,  with 
knowledge  of  the  facts,  accept  and 
retain  money  derived  from  the  sale 
of  real  estate  by  administrator,  cannot 
maintain  an  action  to  set  aside  sale 
on  the  ground  that  land  sold  was  a 
homestead  and  not  liable  to  be  sold 
for  debts  against  estate.  Mote  v. 
Kleen,  83  Neb.  585,  119  N.  W.  1125. 
See  also  McGary's  Heirs  v.  McGary, 
32  Ky.  L.  Eep.   314,  105  S.  W.   891. 
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9.  U.  S. — Williamson  v.  Beardsley, 
137  Fed.  467,  69  C  C.  A.  615.  Miss 
Leonard  r.  Cameron,  39  Miss.  419.  Neb 
Lander  r.  Abrahamson,  34  Neb.  553 
52  N.  W.  571.  N.  C— Murray  i\  South 
erland,  125  N.  C.  175,  34  S.  E.  270,  hold 
ing  allegation  of  a  conspiracy  to  de 
fraud  by  the  "administrator  and  oth 
ers"  too  indefinite. 

For  complaints  sufficient  to  require 
trial  on  issue  of  fraud,  see  Van  Horn 
V.  Ford,  16  Iowa  578;  Morton  r.  Blades 
Lumber  Co.,  144  N.  C.  31,  56  S.  E.  551. 

If  action  is  to  recover  property  on 
the  theory  that  the  sale  is  aljsolutely 
null,  it  is  necessary,  in  order  to  dis- 
close a  cause  of  action,  that  the 
grounds  of  nullity  be  set  forth.  Smith 
r.  Kraus  &  Managhan  Lumber  Co.,  125 
La.  703,  51  So.  693. 

10.  N.  J.— Duffv  V.  Mellick,  42  N. 
J.  Eq.  117,  7  Atl.  341.  N.C.— Murray 
r.  Southerland,  125  N.  C.  175,  34  S.  E. 
270.  Pa. — Cascaden  v.  Cascaden,  140 
Pa.  140,  21  Atl.  259.  . 

Where  statute  limits  the  time  within 
which  infant  may  set  aside  sale  for 
fraud  to  one  year  after  he  reaches  ma- 
jority, a  bill  is  subject  to  demurrer 
which  does  not  by  a  proper  averment 
show  that  complainant  is  within  the 
lim.itation  fixed  by  the  law.  Back  v. 
Combs,  96  Ky.  522,  29  S.  W.  352. 

Where  a  bill  in  equity,  which  prayed 
in  part  that  a  sale  under  order  of  the 
probate  court  be  set  aside  for  fraud, 
was  amended  and  this  part  of  prayer 
omitted,  the  court  will  treat  the  amend- 
ment as  an  affirmance  of  sale.  Smith 
r.  Worthington,  53  Fed.  977,  4  C.  C.  A. 
130. 

11.  Fisher  r.  Bush,  133  Ind.  315,  32 
N.    E.    924. 

12.  Hoffman  v.  Wheelock,  62  Wis. 
434,  22  N.  W.  713. 
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13.  Collateral  Attack. — A  sale  of  decedent's  land  made  in  pur- 
suance of  an  order  of  court,  cannot  be  attacked  collaterally  because 
of  errors  or  irregularities  in  the  proceedings  to  sell,"  but  the  fact  that 
the  court  which  ordered  the  deed  did  not  have  jurisdiction  of  the  parties 
or  of  the  subject-matter  may  always  be  shown  in  a  collateral  proceed- 
ing, since  its  order  was  a  nullity." 

Presumptions.  —  The  order  approving  administrator's  sale  is  a  final 
decree  and  entitled,  on  collateral  attack,  to  the  same  favorable  pre- 
sumptions as  are  accorded  other  judgments.^^ 

14.  Actions  Against  Purchasers.  —  a.  Eight  To  Sue  in  General. 
The  personal  representative  who  was  a  party  to  the  proceeding  for 
sale  or  his  successor  may  maintain  an  action  against  the  purchaser 
for  the  sale  price  or  for  the  loss  which  resulted  to  the  estate  upon 
a  resale  because  of  failure  of  bidder  to  keep  his  bid  good.^'^    A  decree 


13.  Ala.— Haynes  r.  Simpson,  143 
Ala.  554,  39  So.  352  (heir  not  made  a 
party,  which  is  mere  irregularity  in 
Alabama);  Moore  f.  Cottingham,  113 
Ala.  148,  20  So.  994,  59  Am.  St.  Eep. 
100.  Ark. — Washington  v.  Govan,  73 
Ark.  612,  84  S.  W.  792.  111.— Frothing- 
ham  V.  Petty,  197  111.  41 S,  64  N.  E. 
270.  Ind. — Denton  v.  Arnold,  151  Ind. 
18S,  51  N.  E.  240;  Hawkins  r.  Ragan, 
20  Ind.  193.  Kan. — Lake  v.  Hathaway, 
75  Kan.  391,  89  Pae.  666.  La.-Hiber- 
nia  Bank  &  Trust  Co.  f.  Whitney,  122 
La.  890,  48  So.  314.  Mich.  — Brown  v. 
Hannah,  152  Mich.  33,  115  N.  W.  980. 
Mo.— Smith  r.  Black,  231  Mo.  6S1,  132 
S.  W.  1129;  Blickensderfer  r.  Hanna, 
231  Mo.  93,  132  S.  W.  678;  Noland  v. 
Barrett,  122  Mo.  181,  26  S.  W.  692,  43 
Am.  St.  Rep.  572.  N.  C— Rackley  f. 
Roberts,  147  N.  C.  201,  60  S.  E.  975. 
Tex.— Holland   r.  Nance,  1U2  Tex.  177, 

114  S.  W.  346;     Berrvman  r.  McDonald, 
49  Tex.  Civ.  App.  81,"  107  S.  W.  944. 

The  sale  of  several  lots  in  one  par- 
cel under  an  order  directing  their  sale 
eeparately  is  a  mere  irregularity  and 
will  not  subject  sale  to  a  collateral  at- 
tack.    Brown  v.  Hannah,  152  Mich.  33, 

115  N.  W.  980. 

14.  Ala. — Reddick  r.  Long,  124  Ala. 
260,  27  So.  402.  la.— Mullin  v.  White, 
134  Iowa  681,  112  N.  W.  164.  Me. 
Snow  f.  Russell,  93  Me.  362,  45  Atl. 
305,  74  Am.  St.  Rep.  350.  Minn.— Cater 
V.  Steeves,  95  Minn.  225,  103  N.  W. 
885.  Mo.— Stark  v.  Kirchgraber,  186 
Mo.  633,  85  S.  W.  868,  105  Am.  St. 
Rep.  629,  allowing  collateral  attack 
when  application  made  for  sale  made 
by   a   person   who    had   no   interest   in 


estate.     N.   C— Card  v.   Finch,   142   N. 
C.  140,  54  S.  E.  1009. 

Land  Sold  That  of  Living  Person. 
Children  who,  believing  their  ancestor 
to  be  dead,  admitted  his  death  and 
submitted  to  a  decree  for  the  sale  of 
his  land,  may  impeach  such  decree  in 
a  collateral  proceeding  by  showing 
that  their  ancestor  was  alive  when  sale 
ordered,  since  this  would  deprive  court 
of  jurisdiction.  Springer  f.  Shavender, 
116  N.  C.  12,  21  S.  E.  397. 

15.  Mo.— Young  r.  Downey,  145  Mo. 
250,  46  S.  W.  1086,  6S  Am.  St.  Rep. 
568;  Rogers  r.  .Jolinson,  125  Mo.  202, 
28  S.  W.  635.  N.  Y.— Wood  r.  McChes- 
ney,  40  Barb.  417.  Tenn.— Pope  v. 
Atwell,  16  Lea  99.  Tex.— Salas  v. 
Mundy  (Tex.  Civ.  App.),  125  S.  W. 
633. 

16.  Ala.— Thomas  v.  Caldwell,  136 
Ala.  518,  34  So.  949  (holding  first  pur- 
chaser who  refused  to  comply  with  his 
bid  for  difference  in  price  at  second 
sale,  although  before  second  sale  resi- 
dence on  land  had  been  destroyed  by 
fire);  Cruickshank  r.  Luttreil,  67  Ala. 
318;  Harbin  v.  Levi,  6  Ala.  399.  Ga. 
Sproull  V.  Seay,  74  Ga.  676.  La.— Smith 
V.  Kinnev,  30  La.  Ann.  332.  Mass. 
Cobb  v.  "wood,  8  Cush.  228.  Mich. 
Peirson  v.  Fisk,  99  Mich.  43,  57  N.  W. 
1080.  Pa.  — Singerly  v.  Swain's  Admr., 
33  Pa.  102;  Banes  v.  Gordon,  9  Pa. 
426. 

Terms  and  Time  of  Eesale. — If  the 
first  bidder  is  to  be  held  for  the  loss 
occasioned  by  his  failure  to  carry  out 
his  agreement,  the  re-sale  must  be  or- 
dered upon  the  same  or  equally  bene- 
ficial terms  as  the  first  sale   (Howison 
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for  specific  performance  of  the  bidder's  contract  may  also  be  obtained 
by  the  personal  rei)resentative  upon  proper  showing  in  a  court  of 
equitable  jurisdiction.^^ 

A  confirmation  of  the  sale  must  be  made  by  the  court  before  suit 
can  be  instituted  against  the  bidder.^^ 

b.  Defenses  and  Set-Offs.  —  The  purchaser  at  an  administrator's 
sale  may  allege  and  prove  the  invalidity  of  the  order  of  sale,  when 
sued  for  failure  to  keep  his  bid  good/"  or  he  may  defend  on  the 
ground  that  he  was  misled  as  to  tlie  identity  of  the  land  sold  by 
statements  reasonably  calculated  to  mislead,  made  by  the  seller.-" 
But  mere  irregularities  in  the  proceedings  are  not  available  as  a 
defense  to  the  purchaser,  since  he  is  protected  by  the  decree  for  sale 
and  confirmation.^^ 


V.  Oakley,  118  Ala.  215,  23  So.  810); 
and  re-sale  must  be  made  within  a  rea- 
sonable time  (Short's  Admr.  v.  Eam- 
eey,  18  Tex.  397). 

The  personal  representative  may  sue 
in  his  own  name  or  in  his  representa- 
tive capacity.  Cobb  v.  Wood,  8  Cush. 
(Mass.)    228. 

Time  for  Action.  — An  administrator 
bringing  suit  against  a  purchaser,  who 
has  refused  to  complete  sale,  for  the 
loss  sustained  on  a  resale,  is  not  bound 
to  wait  until  the  expiration  of  the 
credit  allowed  by  the  terms  of  the 
first  purchase.  Mount  v.  Brown,  33 
Miss.  566,  69  Am.  Dec.  362. 

Assumpsit  for  Loss  Improper.— A 
declaration  in  assumpsit  against  the 
first  purchaser  for  the  difference  in 
prices  as  liquidated  damages  is  demur- 
rable, unless  sale  was  made  on  condi- 
tion that  property  might  be  re-sold  and 
vendee  held  for  such  difference.  Mc- 
Guinness  r.  Whaler,  16  K.  I.  558,  18 
Atl.  158,  27  Am.  St.  Rep.  763. 

17.  Mercer  r.  Sager,  129  Ga.  123,  58 
S.  E.  1037;  Dawson  r.  Miller,  20  Tex. 
171  (statutory  remedy  for  recovery  of 
deficiency  is  merely  cumulative  and 
not  intended  to  take  away  the  remedy 
by  suit  in  equit}^  for  specific  perform- 
ance). 

Jurisdiction  To  Order.— Tn  Nebraska, 
the  court  in  which  the  proceeding  for 
sale  is  pending  may  compel  the  bid- 
der to  complete  his  purchase.  Maul  v. 
Hellman,  39  Neb.  322,  58  N.  W.  112. 
In  Louisiana,  also,  the  probate  court 
may  compel  purchaser  to  comply  with 
terms  of  sale.  Landry  i'.  Connely,  4 
Bob.  (La.)  127. 

18.  Ark.— ^Bell  v.  Green,  38  Ark.  78. 
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m. — Greenwalt  v.  McClure,  7  Til.  Appw 
152.  Ky.— Blakeley 's  Admr  r.  Hughes, 
130  S.  W.  1067.  Tex.— Bradbury  v. 
Reed,  23  Tex.  258. 

Contra,  Culli  v.  House,  133  Ala.  304, 
32  So.   254. 

19.  111.— Tilton  V.  Pearson,  67  111. 
App.  372,  where  description  in  order  of 
sale  insufficient.  La. — Succession  of 
Michel,  20  La.  Ann.  233.  Miss. — Camp- 
bell V.  Brown,  6  How.  230.  Okla. 
Zufall  r.  Peyton,  26  Okla.  808,  110  Pac. 
773. 

20.  Clav  r.  Kagelraacher,  98  Ga. 
149,  26  S.'e.  493. 

A  plea  setting  up  the  misrepresenta- 
tion of  the  administrator  who  made 
the  sale,  as  to  the  amount  of  the  land 
sold,  is  no  defense  to  an  action  for 
the  purchase  price,  the  maxim  of 
caveat  emptor  applying  in  such  a  case. 
Culli  V.  House,  133  Ala.  304,  32  So.  254. 

21.  Succession  of  Byrne,  38  La. 
Ann.  518. 

Where  irregularity  in  decree  order- 
ing the  sale  is  such  as  to  render  it 
liable  to  reversal  on  suspensive  ap- 
peal, the  purchaser  will  not  be  com- 
pelled to  comply  with  the  terms  of 
sale.  Succession  of  Weber,  16  La.  Ann. 
420. 

Insufficient  Defenses. — That  purchase 
was  made  for  joint  benefit  of  defend- 
ant and  one  of  the  administrators,  is 
no  defense  in  an  action  for  the  amount 
of  defendant's  bid  at  administrator's 
sale  (McAnulty  v.  Hodges,  33  Miss. 
579);  and  delay  in  making  re-sale  does 
not  discharge  bidder's  liability  when 
delay  is  caused  by  his  request  or  with 
his  consent  (Sproull  v.  Seay,  74  Ga. 
676). 
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Set-off.  —  In  a  suit  by  the  personal  representative  to  recover  the 
purchase  price  of  land  sold  under  order  of  court,  tiie  purchaser  cannot 
set-off  a  claim  which  accrued  to  him  in  the  lifetime    of    decedent." 

B.  Sale  of  Personal  Property.  —  At  common  law,  the  authority 
of  the  personal  representative  to  sell  every  species  of  personal  prop- 
erty belonging  to  decedent's  estate  was  co-extensive  with  that  which 
decedent  possessed  in  his  lifetime,"  but  in  many  jurisdictions,  the 
statutes  do  not  permit  a  sale  by  the  personal  representative  unless 
the  will  of  the  testator  or  an  order  of  court  authorizes  sale.-* 

The  proceedings  to  obtain  authority  from  the  court  to  sell  personal 
property  belonging  to  estate  are  in  many  respects  similar  to  those 
when  real  estate  is  to  be  sokl  under  order  of  court." 

VII.     PROCEEDINGS     WHEN     ESTATE     INSOLVENT.  —  A. 

Where  Estate  Admlnistered.  —  The  settlement  of  un  insolvent  estate 
usually  proceeds  in  the  probate  court-*^  although  in  a  few  jurisdictions 
the  settlement  may  be  had  in  a  court  of  equity  when  a  question  of 
special  equitable  cognizance  is  involved.^^ 

B.  Report  of  Insolvency.  —  When  it  appears  that  the  assets  oi 
the  estate  will  be  insufficient  to  pay  the  indebtedness,  the  administra- 


22.  Ga. — Mills  r.  Lumpkin,  1  Ga. 
511,  44  Am.  Dec.  677.  Ky.— Hancock 
V.  Hancock's  Admr.,  24  Ky.  L. 
Rep.  664,  69  S.  W.  757.  Miss. 
Bales  t*.  Hyman,  57  Miss.  330; 
Mellen  v.  Boarman,  13  Smed.  & 
M.  100.  Pa. — Singerly  v.  Swain's 
Admrs.,  33  Pa.  102,  75 'Am.  Dec.  581. 
Tex.— Hall  v.  Hall,  11  Tex.  526,  recog- 
nizing general  rule  but  saying  that 
there  may  be  exceptions  when  pur- 
chaser is  sole  creditor  or  whether 
other  equitable  reasons  control. 

Where  administrator  agrees  at  tbe 
time  sale  is  made  that  the  amount 
secured  by  a  lien  on  land  sold  may 
be  set-ofif,  he  is  bound  to  allow  the 
amount  of  the  lien  in  settling  with 
purchaser.  McDaniel  v.  Hooks,  30  Ga. 
981.  See  also  Smith's  Estate,  179  Pa. 
208,  36  Atl.   223. 

23.  Ala. — Baldwin  r.  Hatehett,  56 
Ala.  461.  Conn. — Buckingham's  Ap- 
peal, 60  Conn.  143,  22  Atl.  509;  John- 
son r.  Connecticut  Bank,  21  Conn.  148, 
156.  Ind.— Rogers  r.  Zook,  86  Ind. 
237;  Weyer  r.  Second  Nat.  Bank  of 
Franklin,'  57  Ind.  198.  Me.  — Carter  v. 
Manufacturer's  Nat.  Bank,  71  Me.  448, 
36  Am.  Rep.  338.  Mo.  — Overfield  v. 
Bullitt,  1  Mo.  749.  N.  J.— Haves  v. 
Hayes,  45  N.  J.  Eq.  461,  17  Atl.  634, 
even  where  will  makes  specific  bequest 
of  personalitv.  N.  C. — Tyrrell  v.  Mor- 
ris,   21    N.    C,    559.      OMo.— Jelke     v. 


Goldsmith,    52    Ohio     St.     499.       Wis. 
Munteith  v.  Rahm,  14  Wis.  210. 

See  also,  Woerner  Am.  Laws  Adm., 
§§175,  33L 

24.  Consult  local  statutes. 

Case8  Under  Such  Statutes. — U.  S. 
Tate  v.  Norton,  94  U.  S.  746,  24  L.  ed. 
222,  dociilt'd  under  Arkansas  statute. 
Ala. — Ikleheimer  r.  Chapman's  Admr, 
32  Ala.  676  (holding  Alabama  statute 
to  be  an  implied  abrogation  of  the 
common  law  right  to  sell);  Wyatt's 
Admr.  v.  Rambo,  29  Ala.  510.  111.— Wil- 
kinson V.  Ward,  42  111.  App.  541. 

Sale  by  Consent.— Where  authority 
of  court  is  essential,  a  sale  is  good 
if  made  with  the  consent  of  all  parties 
interested.  Joslin  v.  Caughlin,  32  Miss. 
104. 

Eealty. — The  interest  of  the  estate 
in  an  executory  contract  for  the  sale 
of  lands  can  be  sold  by  the  adminis- 
trator only  as  real  estate.  Hovorka  v. 
Havlik,  68  Neb.  14,  93  N.  W.  990,  110 
Am.   St.    Rep.   387. 

25.  See  supra,  VI,  A, 

26.  Shackelford  v.  Bankhead,  72 
Ala.  476;  Clark  v.  Eubank,  65  Ala. 
245;  Greenwood  V.  McGilvray,  120 
Mass.    516. 

27.  Ala.— €orr  v.  Shackelford,  68 
Ala.  241.  Ga. — .Jeter  r.  Barnard  &  Co., 
42  Ga.  43.  S.  C, — Thomson  v.  Palmer, 
2  Rich.  Eq.  32. 
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tor  or  executor  may  file  with  the  court  his  report  indicating  the  in- 
solvency of  estate.-® 

Time  for  Filing.  — Unless  the  statute  expressly  limits  time,  the  per- 
sonal representative  may  file  the  report  of  insolvenoy  at  any  reasonable 
time  after  he  has  been  appointed  and  has  ascertained  the  condition 
of  the  estate.-" 

C.  Order  Declaring  Insolvency.  —  1.  In  General.  —  If  the  court 
finds  that  there  are  insufficient  assets  to  pay  indebtedness  of  estate, 
it  should  make  a  decree  declaring  estate  insolvent.^"^  This  decree  is 
not  a  final  adjudication  on  claims  and  merely  ascertains  status  of 
estate  as  between  executor  or  administrator  and  creditors,^'^  but  to 
this  extent  the  decree  is  conclusive  and  not  open  to  collateral  attack." 


28.  Ala.— Life  Asso.  v.  Neville,  72 
Ala.  517;  Hayes  v.  Collier,  47  Ala.  72(5; 
Byrne  v.  McDow,  23  Ala.  404;  Clarke 
V.  West,  5  Ala.  117;  Wood  v.  McCann, 

3  Ala.  61.     Fla. — Holliday  v.  McKinne, 
22  Fla.  1.53.     Mass. — Hunt  v.  Whitney, 

4  Mass.   620. 

Administrator  de  honis  non  may  file 
his  report  for  the  purpose  of  having 
estate  declared  insolvent,  when  former 
administrator  failed  to  do  so.  Quack- 
enbush  v.  Campbell,  Walk.  Ch.  .(Mich.) 
525;   Yandell   r.   Pugh,  53   Miss.   295. 

Signature  and  Verification.— Tf  there 
are  two  or  more  executors  or  adminis- 
trators, all  should  join  in  report  of 
insolvency  (Hutchinson  v.  Newbold,  45 
N.  J.  Eq.  698,  17  Atl.  691);  but  a 
verification  by  the  oath  of  one  will  be 
sufficient,  if  report  is  adopted  by  oth- 
ers (Steele  r.  Weaver's  Exrs,  20  Ala. 
540) ;  and  failure  to  verify  is  a  mere 
irregularity  which  does  not  affect  the 
jurisdiction  of  the  court  to  declare 
estafe  insolvent  (Friedman  r.  Sham- 
blin,  117  Ala.  454,  23  So.  821). 

Administrator's  prosecution  of  his 
application  to  have  estate  declared  in- 
solvent cannot  be  enjoined  on  ground 
that  some  of  the  debts  which  have 
been  proved  are  barred.  McMahon  v. 
Weart    (N.  J.),   35   Atl.   444. 

29.  Ala.— Hullett  v.  Hood,  109  Ala. 
345,  19  So.  419.  Mich.  Quackenbush 
t\  Campbell,  Walk.  Ch.  525.  Miss. 
Neibert's  Admrs.  r.  Withers,  1  Smed.  & 
M.  599,  administrator  need  not  first 
reduce  realty  and  personalty  to  money. 
Tenn.— Daniel  v.  Lowe,  7  Heisk  361, 
two  years  after  learning  of  insolvency 
is   an   unreasonable    delay. 

In  Rhode  Island,  proceedings  for  the 
appointment  of  commissioners  must  be 
commenced    within    thirty    days    after 
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the  period  prescribed  for  presenting 
claims,  and  if  commenced  later,  an  ap- 
pointment of  commissioners  is  inef- 
fective. Strong  V.  Luther,  20  E.  I. 
317,  38  Atl.  1054. 

Equity  cannot  aid  an  administrator 
or  executor  who  has  failed  to  declare 
the  estate  insolvent  within  the  time 
prescribed  by  statute.  Williams  r. 
Starkweather,  22  R.  L  501,  48  Atl.  669. 

Notice. — Actual  notice  of  proceed- 
ings to  declare  estate  insolvent  is  not 
necessary  (Ifine  r.  Hussey,  45  Ala. 
496);  but  publication  is  often  required 
to  bring  estate  within  scope  of  insol- 
vency statutes  (Bashaw  v.  Temple,  115 
Tenn.  596,  91  S.  W.  202). 

30.  Thames  r.  Herbert,  61  Ala.  340; 
Holliday  r.  McKinne,  22  Fla.  1.53. 

Decree  Not  Retroactive. — A  decree 
declaring  estate  insolvent  does  not 
have  a  retroactive  effect  upon  the  acts 
done  by  the  administrator  prior  to  de- 
cree. Avers  v.  Leighton,  73  N.  H.  487, 
63  Atl.  43. 

31.  Eandle  v.  Carter,  62  Ala.  95; 
Willis  r.  Rand's  Admrs.,  41  Ala.  198; 
State  Bank  r.  Ellis,  30  Ala.  478;  Mc- 
Guire  v.  Shelby,  20  Ala.  456;  Green- 
wood   r.    McGilvray,    120    Mass.    516. 

Persons  Entitled  to  Object. — The 
personal  representative  cannot  object 
to  the  regularity  of  decree,  when  made 
upon  his  own  report  (McLaughlin  V. 
Creditors  of  Nelnis,  9  Ala.  925);  but 
next  of  kin  entitled  to  estate  if  debts 
are  barred  may  oppose  application  to 
have  estate  declared  insolvent.  Mc- 
Mahon 17.   Weart   (N.  J.),   35   Atl.  444. 

32.  Friedman  v.  Shamblin,  117  Ala. 
454,  23  So.  821  (refusing  to  allow  col- 
lateral attack  because  of  irregularity 
in  verification  of  report  of  insolvency) ; 
Dolan  V.  Dolan,  89  Ala.  256,  7  So.  425; 
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2.  Appeal.  —  An  appeal  may  be  taken  from  the  court's  decree 
declaring  the  estate  insolvent. ^^ 

D.  Appointment  of  Commissioners. —  1.  In  General, Accord- 
ing to  the  practice  established  by  statute  in  a  number  of  jurisdictions, 
the  court  appoints  commissioners  to  ascertain  the  debts  of  estate.^* 
The  court  should  not  appoint  as  commissioner  a  creditor^^  or  other 
person  interested  in  the  insolvent  estate.^® 

2.  Appeal  From  Order  of  Appointment.  —  An  appeal  may  be  taken 
from  an  order  appointing  commissioners  on    an    insolvent    estate.^^ 

E.  Notice  of  Meeting  of  Commissioners.  —  Statutes  generally  re- 
quire notice  to  creditors  and  to  executor  or  administrator  of  the  time 
and  place  of  the  meeting  of  commissioners  so  that  there  may  be  an 
opportunity  to  present  claims  or  offer  objections  thereto. ^^ 

F.  Presentation  of  Claims.  —  1.  Necessity  in  General.  —  When 
commissioners  are  appointed,  creditors  are  generally  required  to  pre- 
sent their  claims  to  them  within  a  time  prescribed  by  statute  or  fixed 
by  the  court.^®     The  court  may  extend  the  time  fixed  by  it  for  the 


Hine  f.  Hussev,  45  Ala.  496;  Moody  v. 
Davis,  67   X.   H.  .300,  3S  Atl.  464. 

When  court  rejects  first  representa- 
tion in  insolvency  filed  by  administra- 
trix, it  cannot  refuse  to  consider  a 
second  representation  simply  because 
of  its  former  decision.  Pettee  r.  Wil- 
marth,  5  Allen  (Mass.)  144;  Buckman 
f.  Phelps,  6  Mass.  448. 

33.  Hine  r.  Hussev,  4.5  Ala.  496; 
Banks  r.  McDougald's  Admr,  29  Ala. 
75;  Bristow  r.  McClelland,  122  Ind. 
64,  22  X.   E.   299. 

34.  Conn.— Bailev  v.  Bussing:,  37 
Conn.  349.  Me.— Hall  r.  Merrill,  67 
Me.  112.  E.  I.— McGowen  r.  Peabody, 
20   R.   I.   5S2,   40   Atl.   758. 

In  Maine,  commissioners  need  not 
be  appointed  for  an  insolvent  estate 
when  funds  are  insufficient  to  extend 
beyond  the  payment  of  the  expenses 
of  the  funeral,  costs  of  administration 
and  the  allowance  to  widow  and  child- 
ren.    Ludwig  r.  Blackinton,  24  Me.  2.5. 

35.  Fairbank's  Appeal,  2  Root 
(Conn.)  386;  (Lvon  v.  Lvon,  2  Root 
(Conn.)  203;  Barker  f'  Wales,  1 
Root  (Conn.)  265;  Preston  r.  Cutter,  64 
N.  H.  461,  13  Atl.  874,  even  when  cred- 
itor's claim  appears  to  be  fullv  secured. 

36.  English  r.  Smith,  13  Conn.  221 
(applying  in  this  connection  the  pro- 
visions of  statutes  regarding  disquali- 
fication of  judges  because  of  interest 
or  relationship);  Sturges  v.  Peck,  12 
Conn.  139  (creditor  a  brother  of  com- 
missioner); Stoddard  r.  Moulthrop,  9 
Conn.  502. 


Waiver  of  Objections.— One  who 
proves  his  claim  before  commissioner 
without  making  objection  waives  his 
right  to  object  to  the  appointment  of 
commissioner.  Harris  v.  Parker,  66  N. 
H.  324,  23  Atl.  81. 

37.  Pierce  v.  Allen,  12  R.  I.  510. 
Contra,  Putney  v.  Fletcher,  140  Mass. 
596,  5  X.  E.  640,  where  the  court  in 
refusing  to  allow  appeal  said:  "Xo 
person  can  be  aggrieved  by  such  ac- 
tion. It  is  merely  a  mode  of  ascertain- 
ing the  debts  due  from  the  estate." 

38.  See  Davis'  Appeal  from  Pro- 
bate, 39  Conn.  39.5,  construing  Connec- 
ticut statute  requiring  notice  to 
"known  creditors." 

Formal  notice  may  be  waived  by 
creditors  and  by  exefutor  or  adminis- 
trator.    Hall  r.  Merrill,  67  Me.  112. 

39.  Me. — Dillingham  r.  Weston,  21 
Me.  263.  Mass.— Fav  r.  Haskell,  207 
Mass.  207,  93  X.  E.  641;  Paine  v.  Xich- 
ols,  15  Mass.  264.  N.  H.— Stevens  u 
King,  74  X.  H.  144,  65  Atl.  944.  E.  I. 
Moies  I'.  Sprague,  9  R.  I.  541.  Vt. 
Freeman  r.  Holt,  51  Vt.  538;  Burgess 
r.  Gates,  20  Vt.  326  (chancery  can 
give  no  relief,  if  creditor  omits  to 
present,  in  absence  of  fraud  or  mis- 
take). 

An  administrator  who  has  resigned 
and  has  a  claim  against  estate  which 
is  insolvent  should  not  prove  his  claim 
before  commissioners,  but  should  pre- 
sent his  claim  to  court  upon  settle- 
ment of  his  accounts.  Xewell  r.  West, 
149  Mass.  520,  21  X.  E.  954;   Green  v. 
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exhibition  of  claims  against  estate  when  a  sufficiently  good  cause  is 
shown,''" 

2.  Sufficiency  of  Claimant's  Statement.  —  In  the  presentation  of 
claims  to  commissioners,  no  formal  pleadings  are  necessary/^  and  the 
statement  is  sufficient  when  it  enables  commissioners  to  understand 
the  claim  and  fairly  discloses  an  existing  liability  against  the  estate. ■*- 
If  the  claim  is  upon  a  written  instrument,  the  instrument  or  a  copy 
thereof  is  a  sufficient  statement." 

Verification.  —  The  claim  should  be  supported  by  an  affidavit  showing 
that  it  is  a  just  and  subsisting  demand  against  estate.** 

6.  Objections  to  Claims.  —  Objections  tq  the  allowance  of  claims 
may  be  made  by  the  personal  representative,"  creditors,*''  or  others 
interested  in  the  insolvent  estate.*^ 


Eussell,  132  Mass.  536.  Compare, 
Wheedon  v.  Nichols,  65  Atl.  445,  and 
Rilev  V.  Melnlear's  Estate,  61  Vt.  254, 
17  Atl.  729,  19  Atl.  99C). 

Re-filing  of  Claim  Withdrawn. 
"Where  claim  is  properly  presented  but 
is  withdrawn  because  of  misrepresenta- 
tion of  the  administrator  as  to  the 
condition  of  the  estate,  a  re-filing 
should  be  allowed  before  distribution 
of  assets.  Stamps  v.  Bell,  2  Baxt. 
(Tenn.)    170. 

40.  Conn. — Deming's  Appeal  from 
Probate,  34  Conn.  201  (court  may  ex- 
tend, at  its  discretion,  to  any  time 
withing  eighteen  months);  Lockwood 
V.  Reynolds,  16  Conn.  303.  Me.— Grif- 
fin V.  Parcher,  48  Me.  406.  Mass. 
Walker  v.  Lyman 's  Admrs.,  6  Pick. 
458,  although  report  of  commissioners 
made  and  accepted.  N.  H.— Peabody's 
Petition,  40  N.  H.  342  (no  extension 
beyond  two  years  for  any  cause);  Buf- 
ford    r.   Johnson,   34   N.   H.   489. 

Appeal  When  Extension  Refused. 
An  appeal  will  lie  from  an  order  re- 
fusing to  grant  the  petition  of  a  cred- 
itor for  an  extension  of  the  time  with- 
in which  to  file  claims.  Griffin  v. 
Parcher,  48  Me.  406;  Walker  r.  Ly- 
man's  Admr,   6   Pick.    (Mass.)    458. 

41.  Mills  r.  Wildman,  18  Conn.  124. 

42.  Thornton  V.  Moore,  61  Ala.  347; 
Hogan's  Exr.  v.  Calvert,  21  Ala.  194; 
Appeal  of  Am.  Board  of  Comrs.  for 
Foreign    Missions,    27    Conn.    344. 

43.  Rutherford's  Admrs.  v.  Branch 
Bank  of  Mobile,  14  Ala.  92;  Rowdon 
V.  Young,  12  Ala.  234;  Mills  v.  Wild- 
man,   18   Conn.   124. 

44.  Thornton  v.  Moore,  61  Ala.  347; 
Campbell 's  Admr,  v.  Campbell 's  Cred- 
itors, 11  Ala.  730  (although  claim  evi- 
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denced  bv  copy  of  judgment);  Morgan 
r.  McCaiisland,  96  Me  449,  52  Atl. 
931  (oath  should  be  by  claimant  or 
some    person    cognizant    of    claim). 

In  Alabama,  a  defective  affidavit 
may  be  anu-ndcd  or  an  affidavit  may  be 
supplied  at  or  before  the  day  for  the 
final  settlement.  Thorjiton  f.  Moore, 
61  Ala.  347;  Gafifnev  v.  Williamson's 
Admr.,  21  Ala.  112:  Rutherford's 
Admrs.  r.  Br.  Bank  of  Mobile,  14  Ala. 
92;  Gilbert  f.  Brashear,  12  Ala.  191; 
Brown  &  Co.  v.  Easly,  10  Ala.  564. 

Time  of  Verification.— An  affidavit 
to  claim  made  after  qualification  of 
personal  representative  is  not  defect- 
ive because  made  before  estate  de- 
clared insolvent.  Norvill  v.  Williams' 
Admr.,  35  Ala.  551;  P.  &  M.  Bank  v. 
Smith,  14  Ala.  416. 

45.  GafTney  f.  Williamson's  Admr., 
21  Ala.  112;  Trezevant  f.  McQueen, 
13  Smed.  &  M.  (Miss.)  311,  "As  the 
representative  of  the  intestate,  and  as 
trustee  for  creditors  generally,  in  re- 
gard to  each  specific  claim  he  (admin- 
istrator) stood  in  the  attitude  of  a 
defendant." 

46.  Claghorn's  Estate,  181  Pa.  600, 
37  Atl.  918,  59  Am.  St.  Rep.  680;  Smith 
f.   Sprout    (Tenn.),   58  S.   W.   376. 

47.  Christopher  v.  Stewart,  133  Ala. 
348,  32  So.  11  (quoting  §313,  Code 
1896,  allowing  objection  by  "the  ad- 
ministrator, or  any  creditor,  heir,  leg- 
atee, devisee  of  distributee");  Eubank 
V.  Clark,  78  Ala.  73;  Bailey  v.  Buss- 
ing, 37  Conn.   349. 

Form  of  Objections. — In  Ala.,  Code 
1896.  §313,  objections  to  the  allowance 
of  any  claim  against  estate  must  be 
"in     writing."       See     Christopher    p. 
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Statutes  sometimes  limit  the  time  within  which  objections  to  claims 
may  be  filed.** 

H.  He.uiing  and  Allowance  of  Cl.ajms.  —  On  the  hearing  the 
amount  and  validity  of  claims  against  the  estate  are  determined,'^ 
and  if  no  objections  are  made,  properly  verified  claims  are  usually 
allowed  as  a  matter  of  course."^  If  commissioners  allow  a  claim,  they 
should  ascertain  the  exact  amount  due  to  claimant. ^^ 

The  allowance  of  a  claim  against  an  insolvent  estate  does  not  oper- 
ate as  a  judgment.^- 

I.  Report  of  Commissioners.  —  1.  Sufficiency.  —  The  commis- 
sioners should  file  with  the  court  a  report  showing  the  claims  allowed 
by  them,"  and  on  motion  of  any  person  interested,  the  court  which 
made  the  appointment  may  compel  the  filing  of  such  report.-* 

A  report  is  sufficient  which  simply  sets  forth  the  amounts  which 
have  been  allowed  as  due  the  respective  claimants."  All  the  com- 
missioners appointed  should  join  in  and  sign  the  report.^' 


Stewart,  133  Ala.  348,  32  So.  11,  quot- 
ing statute. 

48.  In  Alabama,  objections  may  be 
filed  at  any  time  within  twelve  months 
after  the  declaration  of  insolvency 
(Christopher  r.  Stewart,  133  Ala.  348, 
32  So.  11);  and  the  time  cannot  be 
enlarged  hy  an  agreement  between 
the  probate  court  and  the  administrator 
of  the  estate  (Hardy  f.  Meachem'a 
Admr.,  33  Ala.  457). 

49.  Bailey  v.  Bussing,  37  Conn.  349, 
where  it  was  said:  "Tlie  tribunal,  al- 
though performing  duties  judicial  in 
their  character,  is  in  no  sense  a  court 
of  general  jurisdiction,  and  its  juris- 
diction is  limited  to  debts  against 
estate  and  matters  incidentally  con- 
nected therewith.  Parties  appear  be- 
fore them  in  an  informal  manner  and 
all  persons  interested  in  the  estate  may 
be  heard  in  respect  to  any  claim  that 
is    presented." 

50.  Chandler  v.  Wynne,  85  Ala.  301, 
4  So.  653  (under  Alabama  Code  of 
1886,  Sec.  2244,  allowance  must  be 
made  by  court,  if  no  objections  made); 
Cunningham  r.  Lindsav,  77  Ala.  510; 
Clark  1-.  Knox,  70  Ala.  607;  Thames 
r.  Herbert,  61  Ala.  340. 

51.  Lowry  r.  Stevens,  6  Vt.  113, 
holding  allowance  void  which  simply 
certified  that  claim  was  just. 

52.  Bowers  f.  Hammond,  139  Mass. 
360,  31  X.  E.  729;  Sharp  f.  Citizens 
Bank  of  Stanton,  70  Neb.  758,  98  N. 
W.   50. 

53.  Conn. — Bailey  v.  Bussing,  37 
Conn.  349.     Me.  — Nelson  v.  Woodbury, 


1  Me.  251.  Miss. — Herring  t".  Wellons, 
5  Smed.  &  M.  354;  Saunders  v.  Plant- 
ers Bank,  2  Smed.  &  M.  287.  Vt. 
Hodges  V.  Thatcher,  23  Vt.  455,  deci 
sion  of  commissioners  does  not  become 
a  part  of  record  until  made  a  record 
in    probate    court. 

Time  for  Filing.— Failure  to  file  re- 
port within  the  time  prescribed  does 
not  render  report  of  commissioners 
void  (Providence  Steam  Carpet  Beat- 
ing Co.  r.  Hazard,  20  R.  I.  131,  37  Atl. 
635);  and  court  may  extend  the  time 
allowed  to  the  commissioners  for  pre- 
senting their  report  (Saunders  v. 
Planters  Bank,  2  Smed.  &  M.  (Miss.) 
2S7),  and  if  return  is  made  within  less 
than  the  time  prescribed  by  statute,  the 
court  is  not  thereby  prevented  from 
approving  report  (Sowles  v.  Quinn,  61 
Vt.  354,  17  Atl.  493). 

54.  Blanchard  v.  Allen,  116  Mass, 
447. 

55.  Littlefield  r.  Clark,  3  E.  I.  255. 
In  Maine,  preferred  claims  need  not 

be  embraced   in   the   report   of  commis- 
sioners.    Flitner  v.  Hanley,  19  Me.  261. 

56.  Hodges  r.  Thatcher,  23  Vt.  455. 
See,  however,  Whitcomb  v.  Hutchinson, 
48  Vt.  310,  where  one  commissioner 
died  after  first  session  and  before  re- 
port made  and  where,  the  report  signed 
by  one  commissioner  having  been  ap- 
proved, the  court  refusing  to  sustain 
an  objection  by  administrator  to  pay- 
ment of  one  claim  allowed,  he  having 
failed  to  appeal  from  order  approving 
report. 

Oath.— It  is  not  essential  that  it  ap- 
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2.  Court's  Action  on  Report.  —  The  court  may  accept  or  reject 
the  entire  report  of  coinmissioners,"  but  may  not  allow  or  disallow 
any  particular  claim  against  an  insolvent  estate  contrary  to  the  tind- 
ings  of  commissioners.'*'*  The  court  should  reject  the  report  when 
commissioners  were  disqualified  to  act.^" 

Re-opening  Commission.  —  Upon  application  of  a  creditor,  the  court 
may  re-open  the  commission  after  report  has  been  filed,""  and  it  is  not 


pear  of  record  that  the  report  of  the 
commissioners  of  insolvency  was  made 
under  oath.  Herring  v.  Wellons,  5 
Smed.  &  M.  (Miss.)  354. 

57.  Bailey  v.  Whitman,  49  Conn. 
79;  Sturges  v.  Peck,  12  Conn,  139. 
"Although  no  express  power  is  given 
to  courts  of  probate  to  accept  or  re- 
ject the  returns  either  of  commission- 
ers or  distributors,  yet  such  a  power  is 
both  necessary  and  incidental  to  the 
salutary  exercise  of  probate  jurisdic- 
tion." Peck  r.  Sturges,  11  Conn.  42,0. 
"Court  to  whom  the  report  is  to  be 
made  must  of  necessity  determine 
whether  the  report  presented  is  the 
judgment  of  commissioners."  Hodges 
V.  Thatcher,  23  Vt.  455. 

Rejection  After  Acceptance.— "  Aft- 
er acceptance  the  court  may,  of  its 
own  motion,  reject  a  report  and  send 
it  back  to  commissioners  for  the  cor- 
rection of  errors  found  therein,  without 
notice  to  the  parties  interested.  Adar- 
ene  v.  Marlow's  Estate,  33  Vt.  558. 

Nature  and  Time  of  Objections  to 
Report. — An  objection  to  a  report  of 
commissioners  will  not  be  considered 
unless  specifically  pointed  out  by  ex- 
ceptions to  report  (Cruteher's  Heirs 
r.  Cavanaugh's  Admr.,  12  Ky.  L.  Rep. 
292);  and  exceptions  should  be  taken 
at  the  term  to  which  report  is  made 
(Hemphill  r.  Fortner,  11  Smed.  &  M. 
(Miss.)  344;  Smith  r.  Berry,  1  Smed.  & 
M.  (Miss.)  321;  Chewning  v.  Peck,  6 
How.    (Miss.)    524). 

The  fact  that  the  court  omitted  to 
make  an  order  of  distribution  upon 
allowing  the  report  of  commissioners 
is  no  objection  to  the  correctness  of 
report.  Hemphill  v.  Fortner,  11  Smed. 
&  M.   (Miss.)   344. 

In  Massachusetts,  the  judge  does  not 
pass  upon  the  return  of  commissioners 
and  if  no  appeal  is  taken,  the  return 
of  the  commissioners  is  conclusive  and 
the  estate  must  be  distributed  accord- 
ingly. Greenwood  v.  McGilvray,  120 
Mass,  516. 


Failure  To  Record  Acceptance.— Al- 
though formal  acceptance  and  not  mere 
reception  of  report  is  essential,  an  ac- 
ceptance may  be  complete  and  operat- 
ive although  court  fails  to  make  a  rec- 
ord or  entry  of  it  at  the  time.  Bailey 
V.   Whitman,   49   Conn.   79. 

58.  Conn.— Shelton  v.  Hadlock,  62 
Conn.  143,  25  Atl.  4S3;  Bennett's  Ap- 
peal, 33  Conn.  214;  Peck  v.  Sturges,  11 
Conn.  420;  Hotclikiss  v.  Beach,  10 
Conn.  232.  Mass.  — Parsons  v.  Mills, 
2  Mass.  80;  Gold  v.  McMechan,  1  Mass. 
23.  Mich.— Clark  v.  Davis,  32  Mich. 
154.  R.  I. — Barnes  V.  Mowry,  11  R.  I. 
420;  Yeaw  r.  Searle,  2  U.  1.  168.  Vt. 
Hodges  r.   Thatcher,  23   Vt.   455. 

Method  of  Correcting  Report.— If 
commissioners  errouoously  allow  claim, 
the  only  relief  to  the  party  as  ag- 
grieved is  by  review  or  an  application 
to  open  the  commission.  Findlay  v. 
Uosmer,  2  Conn.  350. 

A  court  of  equity  cannot  make  an 
order  adding  to  the  report  of  commis- 
sioners a  claim  not  provable  before 
them.     Moies   v.   Sprague,  9  E.   1.  541. 

59.  Sturges  v.  Peck,  12  Conn.  139; 
Stoddard  v.  Moulthrop,  9  Conn.  502; 
Fairbank's  Appeal,  2  Root  (Conn.) 
3S6;  Lvon  v.  Lyon,  2  Root  (Conn.) 
203. 

60.  Mass. — Towle  v.  Bannister,  16 
Pick.  255  (before  distribution  to  cor- 
rect mistake  in  report);  Walker  v.  Ly- 
man's Admrs.,  6  Pick.  458.  Mich. 
Heavenrich  v.  Nichols'  Estate,  113 
Mich.  508,  71  N.  W.  852;  Hart  f.  Shia- 
wassee Circuit  Judge,  56  Mich.  592, 
23  N.  W.  326.  N.  H.— Parker  v.  Gregg, 
23  N.  H.  416,  without  notice  to  per- 
sonal   representative. 

In  Mississippi,  the  court  cannot,  for 
any  cause,  re-open  report  at  any  term 
subsequent  to  the  one  in  which  report 
was  approved  by  the  court.  Dahlgren 
r.  Duncan,  7  Smed.  &  M.  280;  Herring 
r.  Wellons,  5  Smed.  &  M.  354;  Smith 
r.  Berry,  1  Smed.  &  M.  321;  Chewning 
V,  Peek,  6  How.  524. 
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necessary  that  the   commissioners  be   reappointed    or    their    powers 
renewed.^^ 

J.  Review.  —  1.  Appeal  From  Decision  of  Commissioners.  —  An 
appeal  may  be  taken  from  the  allowance"-  or  disallowance'''  by  com- 
miLsioners  of  claims  against  an  insolvent  estate. 

2.  Appeal  From  Decision  of  Court.  —  An  appeal  from  the  order 
of  the  court  accepting  a  commissioner's  report  cannot  be  taken  be- 
cause commissioners  erred  in  allowing  or  rejecting  a  claim  presented,"* 
but  an  appeal  will  lie  from  the  court's  acceptance,  if  appellant's  ob- 
jection goes  to  the  validity  of  the  entire  report  of  commissioners."" 

3.  Who  Entitled  to  Appeal.  —  Creditors,""    administrators   or    ex- 


An  appeal  will  lie  from  an  order 
rcfusirifr  to  revive  a  commission  on 
claims  and  mandamus  may  issue  to  re- 
quire the  court  to  allow  the  aggrieved 
party  to  prosecute  such  appeal.  Hart 
V.  Shiwassee  Circuit  Judge,  56  Mich. 
592,  23  N.  W.  326. 

61.  Davis'  Appeal  from  Probate,  39 
Conn.  395. 

Impeachment  for  Fraud.— The  allow- 
ance of  claim  by  commissioners  may 
be  impeached  for  fraud  by  one  who 
was  not  a  party  to  the  proceedings  in 
insolvency  and  had  no  right  to  appeal. 
Matthews  v.  llutchins,  68  N.  H.  412, 
40  Atl.  1063. 

62.  Conn.— Gillett'g  Appeal,  82 
Conn.  500,  74  Atl.  762;  Bennett's  Ap- 
peal from  Probate,  33  Conn.  214;  Saun- 
ders V.  Denison,  20  Conn.  521.  Mass. 
Ostrom  v.  Curtis,  1  Cush.  461;  Sabine 
f.  Strong,  6  Met.  270.  N.  H.— Chap- 
man r.  Halev,  43  N.  H.  300.  R.  I. 
Barnes  r.  Mowrv,  11  R.  I.  420.  Vt. 
Hobart  V.  llerr'ek,  28  Vt.  627. 

In  Rhode  Island,  under  Pub.  St.  Ch. 
1^0,  ^i\:i,  14,  a  separate  appeal  must 
be  taken  to  each  allowance  and  a  single 
appeal  from  an  order  of  commissioners 
allowing  three  claims  is  void  and  can- 
not be  amended.  Harris  r.  Angell,  16 
R.  I.  347,  16  Atl.   142,   17   Atl.  909. 

63.  Conn. — Bennett's  Appeal,  79 
Conn.  578,  65  Atl.  946;  Huntington's 
Appeal,  73  Conn.  582,  48  Atl.  766.  Me. 
Morgan  v.  McCausland,  96  Me.  449, 
52  Atl.  931;  Neallcy  r.  Segar,  57  Me. 
563.  Mass.— Waters  r.  Randall,  8  Mete. 
132.  N.  H.— Foster  v.  Clark,  61  N.  H. 
29.  Ohio. — Cromwell  v.  Herron,  11  Ohio 
C.  C.  448. 

A  creditor  may  prosecute  an  appeal 
from  disallowance  of  his  claim  by  com- 
missioners although  administrator  has 
settled  his  administration  accounts  and 
an  order  discharging  him  has  been  en- 


tered. Clough  V.  Clark,  63  N.  H.  403, 
1   Atl.  201. 

Under  Minnesota  statute,  an  appeal 
from  the  adjudication  of  commission- 
ers allowing  certain  items  of  a  claim 
and  disallowing  others  can  not  be  re- 
stricted to  the  portion  of  the  decision 
which  disallows  items.  Capehart  V. 
Logan,  20  Minn.  442. 

In  Maine,  trcditor  can  not  appeal  be- 
cause commissioners  decide  that  his 
claim  is  not  a  preferred  one.  State  v. 
Hichborn,   67   Me.   504. 

64.  Bennett's  Appeal  from  Probate, 
33  Conn.  214  (appeal  should  be  direct- 
ly from  doings  of  commissioners); 
Barnes  v.  Mowry,  11  R.  I.  420  (refus- 
ing to  allow  amendment  of  an  appeal 
from  court's  order  so  that  appeal  might 
be  treated  as  an  appeal  from  com- 
missioners); Yeaw  V.  Searle,  2  R.  I. 
168. 

65.  Bailey  v.  Whitman,  49  Conn. 
79;  Sturges  v.  Peck,  12  Conn.  139;  Peck 
V.  Sturges,  11  Conn.  420;  Stoddard  v. 
Moulthrop,  9  Conn.  502;  Fairbank 's 
Appeal,  2  Root  (Conn.)  386;  Lyon  v. 
Lyon,  2  Root  (Conn.)  203;  Edwards 
V.   Botsford,   1   Root    (Conn.)    244. 

In  Vermont,  it  has  been  held  that 
if  the  i)robate  court  refuses  to  re- 
ceive what  purports  to  be  a  report  of 
commissioners,  an  appeal  will  not  lie, 
since  refusal  is  not  final.  Hodges  V. 
Thatcher,   23   Vt.  455. 

For  practice  in  Tennessee  when  claim 
disallowed,  see  Barksdale  v.  Ward,  46 
S.  W.  771,  and  England  v.  Pearson,  13 
iLea   443. 

In  Alabama,  the  court  passes  upon 
claims  and  Code  §458,  sub.  6,  pro- 
vides for  an  appeal  "upon  any  issue 
as  to  the  allowance  of  any  claim 
against  insolvent  estates."  See  Chris- 
topher V.  Stewart,  133  Ala.  348,  32 
So.   11,   quoting  statute. 

66.  Conn.  — Saunders  v.  Denison,   20 
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ecutors,"^  or  other  persons  aggrieved""  may  appeal  from  decisions 
allowing  or  rejecting  claims  against  insolvent  estates,"®  since  equity 
can  grant  no  relief  to  one  who  fails  to  appeal  within  time  prescribed.^" 

4.  Notice  of  Appeal.  —  Notice  of  appeal  at  the  probate  office  is 
sometimes  required/^  and  notice  to  persons  adversely  interested  is 
necessary  to  perfect  appeal  in  some  jurisdictions,''^ 

5.  Proceedings  in  Appellate  Court.  —  The  practice  in  some  juris- 
dictions does  not  require  that  any  pleadings  be  filed  in  the  appellate 
court/^  while  in  others,  when  the  appeal  is  perfected,  the  creditor 


Conn.  521;  Peck  v.  Sturges,  11  Conn. 
420.  Mass. — Sabine  v.  Stronjr,  6  Mete. 
270.  N.  H.— Foss  v.  X^ord,  59  X.  H. 
529;  Chapman  r.  Halev,  43  N.  H.  300. 
Vt.— Hobart  v.  Herrick,  28  Vt.   627. 

Creditor's  appeal  cannot  be  dis- 
missed because  he  refused  to  testify 
before  commissioners  in  support  of  bis 
claim,  although  requested  to  do  so. 
Foster  v.   Clark,  61   N.   II.  29. 

Stay  Until  Creditor's  Claim  Estab- 
lished.— I'roceediugs  on  a  creditor's 
ajipeal  from  an  order  allowing  claim 
of  another  creditor  should  be  stayed 
when  administrator  has  taken  an  ap- 
peal from  the  allowance  of  the  claim 
of  appealing  creditor.  Farr  v.  Wil- 
liams, 47  N.  H.  560. 

67.  Conn.  —  Gillett 'a  Appeal,  S2 
Conn.  500,  74  Atl.  762;  Woodbury's 
Appeal  from  Probate,  70  Conn.  455, 
39  Atl.  791  (but  personal  representa- 
tive not  aggrieved  when  claim  disal- 
lowed). Me. — Burrows  v.  Bourne,  67 
Me.  225.  Mass.— Waters  v.  Kandall,  8 
Mete.  132. 

68.  Bailey  T.  Whitman,  49  Conn. 
79;  Sawyer  v.  Copp,  6  N.  H.  42. 

When  court  allows  claim  of  execu- 
tor or  administrator  against  an  insolv- 
ent estate,  any  person  aggrieved  may 
appeal.     Sawyer   v.  Copp,  6  N.  H.  42. 

69.  Me. — Eobbins  Cordage  Co.  v. 
Brewer,  48  Me.  4S1,  time  mentioned 
in  statute  runs  from  day  court  accepts 
report  and  not  from  day  commissioners 
sign.  Mass. — Merriam  v.  Leonard,  6 
Cush.  151.  N.  H.— Jones  v.  Martin,  67 
K.  H.  334,  39  Atl.  971;  Parsons  v. 
Parsons,  67  N.  H.  296,  29  Atl.  451; 
Hilton  V.  Wiggin,  46  N.  H.  120;  Sum- 
ner V.  Fisk,  45  N.  H.  588.  N.  J. 
Young  V.  Young,  32  N.  J.  Eq.  275.  Ohio. 
Cromwell  v.  Herron,  11  Ohio  C.  C. 
448. 

Time    prescribed   by    statute    for    an 
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appeal  from  the  decision  of  commis- 
sioners is  not  extended  by  the  pend- 
ency of  an  appeal  from  the  order  of 
the  probate  court  directing  that  re- 
port be  received.  Barnes  v.  Mowry,  11 
E.  I.   420. 

70.  Swain  r.  Knapp,  71  N.  H.  620, 
51  Atl.  905;  Parsons  V.  Parsons,  67 
N.  H.  419,  29  Atl.  999. 

In  Rhode  Island,  under  Pub.  St.,  221, 
§S,  the  suj)reiiie  court  may  grant  a 
trial  to  one  who  has  failed  to  appeal 
from  the  decision  of  commissioners  on 
an  insolvent  estate.  Harris  v.  Earle, 
39  Atl.  192;  Baker  v.  Hoxie,  38  Atl. 
1000. 

71.  Robbins  Cordage  Co.  v.  Brewer, 
48  Me.  481;  Pattee  r.  Lowe,  36  Me. 
138;  Pattee  r.  Lowe,  35  Me.  121  (no- 
tice in  writing  necessary);  Jacobs  v. 
Jacobs,   110   Mass.   229. 

72.  Shaw  V.  Newell,  9  R.  T.  Ill  (no- 
tice to  administrator  only  is  not  suffi- 
cient); kSbeldon  r.  Court  of  Probate  of 
Johnston,  5  K.  I.  436. 

Where  Court  Authorized  To  Order 
Notice. — Failure  of  tlie  probate  court 
to  make  order  for  notice  to  the  parties 
interested,  as  authorized  by  statute*, 
does  not  deprive  the  appellate  court 
of  jurisdiction  (Donovan's  Appeal 
from  Probate,  40  Conn.  154);  and  no- 
tice need  not  be  served  on  other  cred- 
itors, if  judge  makes  no  direction  re- 
quiring such  notice  (Home  Savini^'s 
Bank  v.  Wayne  Circuit  Judge,  113 
Mich.  385,  71  N.  W.  638). 

73.  Telle 's  Appeal,  54  Conn.  521,  9 
Atl.  402;  Westra  r.  Estate  of  Westra, 
101  Mich.  526,  60  N.  W.  55,  trial  con- 
ducted as  if  before  commissioners  and 
administrator  allowed  to  prove  set-off 
without  having  given  notice  thereof); 
Hathewav's  Appeal,  52  Mich.  112,  17 
X.  W.  718;  Patrick  v.  Howard,  47 
Mich.  40,  10  N.  W.  71. 
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is  required  to  file  his  declaration  as  in  an  ordinary  action  at  law.'* 
K.  Decree  for  Distribution.  —  1.  In  General,  —  Upon  settle- 
ment of  the  accounts  of  the  executor  or  administrator,  if  the  debts 
exceed  the  assets,  the  court  should  make  a  decree  for  the  distribution 
of  the  estate  among  creditors  according  to  the  amounts  found  due  in 
the  proceedings  in  insolvency."^  The  court  may  decree  the  payment 
of  a  certain  percentage  of  the  whole  claim  or  may  ascertain  the  share 
of  the  creditor  and  direct  its  payment.^** 

In  some  jurisdictions,  the  order  of  distribution  is  a  final  judgment 


74.  Me. — Morgan  v.  McCausland,  9*3 
Me.  449,  52  Atl.  931.  Mass.— Jacobs 
f.  Jacobs,  110  Mass.  229.  N.  H.— Sou- 
began  National  Bank  v.  Wallace,  60 
N.  H.  354  ("claim  is  heard  and  tried 
as  though  no  prior  proceedings  had 
been  had");  Parker  v.  Gregg,  23  N.  H. 
416. 

Joinder. — Claimant  may  join  counts 
in  assumpsit  and  book  account  in  the 
declaration  filed  in  appellate  court. 
Abbott   V.  Keith,  11  Vt.  525. 

Amendment.  — When  pleadings  are 
not  required,  claimant  may,  on  appeal, 
amend  his  statement  of  claim,  pro- 
viding he  does  not  change  his  ground 
of  action  (Huntington's  Appeal,  73 
Conn.  582,  48  Atl.  766;  Donahue's  Ap- 
peal from  Commissioners,  62  Conn.  370, 
26  Atl.  399);  and  where  the  filing  of 
a  declaration  is  required  on  appeal, 
the  appellate  court  may  allow  an 
amendment  to  declaration  (Parker  v. 
Gregs,    23    X.   H.   416). 

Examination  of  Creditor. — The  ap- 
pellate court  may  require  the  creditor 
to  submit  to  an  examination  under 
oath.     Dyer  r.  Stanwood,  7  N.  H.  261. 

75.  Ala.— Eubank  t\  Clark,  78  Ala. 
73.  Me.-Hall  v.  Merrill,  67  Me.  112. 
Mass. — Bowers  r.  Hammond,  139  Mass. 
360,  31  X.  E.  729;  Stanwood  f.  Owen, 
5  Allen  439;  Jewett  r.  Phillips,  5  Al- 
len 150;  Davis  v.  Estev,  8  Pick.  475; 
Dawes  r.  Head,  3  Pick.  128.  N.  H. 
Judge  of  Probate  r.  Couch,  59  X.  H. 
39,  order  for  payment  necessary  be- 
fore suit  on  bond  for  not  accounting. 
R.  I.— Probate  Court  of  West  Green- 
wich r.  Carr,  20  R.  I.  592,  40  Atl.  844. 
Vt.— Probate  Court  f.  Kent,  49  Vt. 
380;  Probate  Court  r.  Kimball,  42  Vt. 
320;  Bank  of  Orange  County  v.  Kidder, 
20  Vt.  519. 

Duty  To  Ask  for  Order. — The  ex- 
ecutor or  administrator  should  season- 
ably move  the  court  for  an  order  of 
distribution   or   he  may  be   held  liable 


for  his  neglect.  Probate  Court  r.  Carr, 
2U   R.  I.  592,  40  Atl.   844. 

Extent  of  Court's  Authority. — "When 
commissioners  are  appointed,  the  court 
has  no  authority  over  the  claims.  "All 
that  the  court  can  do  is  to  order  divi- 
dends made  from  time  to  time  among 
those  whose  claims  are  allowed." 
Clark  f.  Davis,  32  Mich.   154. 

When  Estate  Proves  Solvent.— Tn 
Greenwood  r.  McGilvray,  12u  Mass. 
516,  the  court  said:  "If  it  appears 
that  debts  allowed  do  not  exceed  as- 
sets, the  estate  must  be  settled  as 
if  no  representation  had  been  made." 
But  in  Hall  r.  Merrill,  67  Me.  112,  the 
court  held  that  after  the  decree  of 
insolvency  and  the  acceptance  of  the 
report  of  commissioners,  the  estate 
should  be  settled  as  an  insolvent  es- 
tate, although  assets  are  in  excess  of 
liabilities. 

Amendment  of  Decree  of  Distribu- 
tion,— On  petition  to  the  surrogate 
court,  an  order  may  be  made  amending 
decree  for  distribution  by  reducing  the 
percentage  which  is  to  be  paid  to  cred- 
itors, and  one  given  notice  of  such 
petition  can  not  collaterally  attack 
amended  decree.  Woodruflf  v.  H.  B. 
Claflin  Co.,  133  App.  Div.  874,  118 
X.  Y.  Supp.  48. 

Notice  of  Change  in  Decree.— The 
orphan's  court  has  no  authority  to  al- 
ter the  decree  settling  the  claims 
against  insolvent  estate  without  no- 
tice to  creditors  or  their  voluntary 
appearance.  Eakin  r.  Brick's  Admr., 
16  X.  J.  L.  98. 

76.     State   v.   Bowen,    45   Miss.   347. 

In  New  Hampshire,  when  court  di- 
rects administrator  to  pay  a  sum  cer- 
tain to  creditor,  the  administrator  is 
chargeable  as  a  trustee  for  creditor. 
Adams  f.  Dakin,  2  X.  H.  374. 

The  fact  that  the  judge  is  himself 
a  creditor  does  not  invalidate  the  de- 
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binding  upon  executor  or  administrator  and  execution  may  be  issued 
thereon.'^ 

2.  Appeal.  —  An  appeal  may  be  taken  from  an  order  distributing 
among  creditors  the  funds  of  an  insolvent  estate  in  tlie  hands  of  the 
personal  representative."'* 

L.  Actions  on  Claims  by  Creditors.  —  An  action  on  a  claim 
against  the  estate  cannot  bo  brought  by  a  creditor  after  a  report  of 
insolvency  has  been  filed  with  the  court/"  unless  the  demand  is  one 
which  is  not  affected  by  the  insolvency  of  the  estate  because  entitled 
to  preference,'*"  or  unless  the  claim  has  been  rejected  by  the  court  or 
commissioners.®^ 

VIII.  PROCEEDINGS  TO  REQUIRE  ACCOUNTING.  —  A.  In 
Probate  Court.  —1.     Who  May  Institute.  —  Any  person  interested 


cree   for   distribution.     .Judge    of   Pro- 
bate V.  Tillotson,  6  N.  H.  292. 

77.  Ala. — Lehman  f.  Eobertson,  84 
Ala.  489,  4  So.  728.  Miss.  — Allen  v. 
Smith,  72  Miss.  689,  18  So.  579;  State 
V.  Bowen,  45  Miss.  347;  Powell  v. 
Cooper,  42  Miss.  221  (execution  should 
not  issue  until  demand  by  creditor  or 
time  for  demand).  Neb. — Lydick  v. 
Chaney,  64  Neb.  288,  89  N.  \T.  801. 

See,  also,  Bank  of  Orange  County 
V.   Kidder,  20  Vt.   519. 

CJoUateral  Attack.— When  court  has 
jurisdiction,  the  decree  of  distribution 
of  the  assets  of  an  insolvent  estate 
can  not  be  collaterally  attacked.  Pro- 
bate  Court  V.   Van   Duzer,  13   Vt.   135. 

78.  Ala. — Lehman  r.  Robertson,  84 
Ala.  4S9,  4  So.  728.  Mass. — Stanwood 
f.  Owen,  5  Allen  439.  Mo.— Estate  of 
McCune,   76  Mo.   200. 

Administrator  may  appeal  although 
not  personally  aggrieved  when  distri- 
bution ordered  works  injustice  to  cred- 
itors of  estate.  Estate  of  McCune,  76 
Mo.  201. 

79.  Ind.— Remy  t\  Butler,  7  Blackf. 
5.  Me.  — Pattee  v.  Lowe,  36  Me.  138; 
Daggett  r.  Chase,  29  Me.  356.  Mass. 
Gushing  r.  Field,  9  Mete.  180;  .Johnson 
V.  Ames,  6  Pick.  330;  Paine  v.  Nichols, 
15  Mass.  264.  Miss.— Nutt  v.  Bran- 
don, 85  Miss.  702,  38  So.  104,  since 
code  of  1880.  N.  J.— Smith  r.  Crater, 
43  N.  J.  Eq.  636,  12  Atl.  530  (only 
where  claim  is  excepted  to  and  ad- 
ministrator or  executor  gives  the 
claimant  notice  to  sue) ;  Beeves  v. 
Townsend,  22  N.  J.  L.  396. 

One  creditor  of  estate  may  enjoin 
execution  of  a  judgment  at  law  ob- 
tained by  another  creditor  after  sug- 
gestion of  insolvency  filed  in  the  pro- 
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bate  court.  Scarlett  v.  IJicks,  13  Fla. 
314.  See  also  Farmers  &  M.  Nat.  Bank 
V.  Boll,  31  Tex.  Civ.  App.  124,  71  S.  W. 
570. 

Pleading  by  Personal  Representative. 
Tlie  administrator  or  executor,  when 
sued  by  claimant,  should  plead  spe- 
cially that  estate  has  been  represented 
insolvent.  Cameron  v.  Clarke,  Smith 
&  Co.,  11  Ala.  259;  Humphreys  f.  Mor- 
row, 9  Port.  (Ala.)   283. 

80.  Pattee  f.  Lowe,  36  Me.  138. 
When  estate  proved  solvent  although 

represented  insolvent,  a  claim  pre- 
sented to  executor  and  rejected  within 
twelve  months  after  it  became  due 
might  be  sued  upon  in  an  action  at 
law  against  executor.  Bacon  v.  Thorp, 
27  Conn.  251. 

81.  Mass. — Eaton  v.  Whitaker,  6 
Pick.  465.  N.  J.— Smith  v.  Crater,  43 
N.  .J.  Eq.  636.  R.  I.— .James  v.  James, 
14  R.  I.  564  (claimant  need  give  no 
notice  of  intention  to  bring  suit);  Bur- 
lingame  v.  Brown,  5  R.  I.  410. 

Claimant  cannot  prosecute  an  action 
pending  at  his  intestate's  death  when 
his  claim  was  presented  to  commis- 
sioners and  their  report  disallowing  a 
large  part  of  it  was  approved  by  the 
court.     Bates   r.    Ward,   49  Me.   87. 

When  Suit  Premature.  — A  ^uit  by 
creditor  is  premature,  although  brought 
after  commissioners  have  in  fact  re- 
jected claim,  when  report  has  not  yet 
been  returned  to  the  court  and  ac- 
cepted. Goff  t-.  I?:ellogg,  18  Pick. 
(Mass.)    256. 

Claimant  who  sues  on  a  rejected 
claim  should  allege  that  he  laid  his 
claim  before  commissioners  and  that 
it  w^as  rejected  by  them.  Eaton  V. 
Whitaker,  6  Pick.  (Mass.)  465. 
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in  the  settlement  of  a  decedent's  estate  may  institute  proceedings  to 
compel  the  executor  or  administrator  to  account  for  the  assets  received 
by  him^-  and  according  to  the  weight  of  authority,  creditors  of  the 
estate,^^  legatees  or  devisees/^*  heirs  or  distributees,*^  and  co-executors 


82.  Mo.— Goodman  v.  Griffith,  155 
Mo.  App.  574,  134  S.  W.  1051.  N.  Y. 
In  re  Hasselbrook's  Estate,  128  App. 
Div.  874,  113  N.  Y.  Supp.  97;  In  re 
Tisdale,  110  App.  Div.  857,  97  N.  Y. 
Supp.  494;  In  re  Watts,  68  App.  Div. 
357,  74  N.  Y.  Supp.  75;  Estate  of 
Duffy,  3  How.  Pr.  (N.  S.)  240.  Pa. 
Wagner's  Estate,  227  Pa.  460,  76  Atl. 
215.  Tex. — MdLain  v.  Pate  (Tex.  Civ. 
App.),  124  S.  W.  718.  Vt.— Davis  v. 
Eastman,    68   Vt.    225,   35   Atl.    73. 

In  New  York,  a  mere  appearance 
of  an  interest  is  ordinarily  sufficient 
to  sustain  petition,  even  thougrh  in- 
terest is  questioned.  In  re  Williams' 
Estate,  57  Misc.  537,  109  N.  Y.  Supp. 
974;  Reilley  v.  Dufify,  4  Dem.  Sur. 
(N.  Y.)   366. 

83.  U.  S. — Lewis  r.  Parrish,  115  Fed. 
285,  53  C.  C.  A.  77.  La.— Voinche  v. 
Brouillette,  50  La.  Ann.  370,  23  So. 
318  (judgment  creditor  of  heir);  State 
V.  Judge  Second  District  Court,  20  La. 
Ann.  580.  N.  Y.— Matter  of  Gill,  183 
N.  Y.  347,  76  N.  E.  274.  Pa.— 7/i  re 
Love's  Estate,  11  W.  X.  C.  324;  In  re 
Wistar's   Estate,   12   Phila.  48. 

One  having  a  claim  against  the  per- 
sonal representative  which  may  be 
paid  out  of  the  funds  of  the  estate 
is  not  entitled  to  require  an  account- 
ing as  a  creditor  of  the  estate.  In  re 
Flint's  Estate,  15  Misc.  598,  38  N.  Y. 
Supp.  188  (where  claim  was  for  funer- 
al expenses);  Lewis'  Estate,  6  Pa. 
Co.  Ct.  457  (claimant  employed  by  ex- 
ecutors to  balance  accounts  of  es- 
tate). 

A  creditor  whose  claim  is  barred  by 
the  special  statute  of  limitations  in 
favor  of  executors  or  administrators 
can  not  present  a  petition  as  creditor. 
Allen  r.  Trustees  of  Ashley  School 
Fund,   102  Mass.   262. 

General  creditors  of  an  insolvent 
firm  of  which  decedent  was  a  member 
cannot  maintain  an  action  to  compel 
the  personal  representative  to  account. 
Frothingham  r.  Hodenpyl,  61  Hun  627, 
16  N.  Y.  Supp.  341. 

In  New  York,  after  letters  of  an 
executor  or  an  administrator  have 
been   revoked,   a   creditor   can   not   by 


petition  compel  an  accounting,  since 
by  Code  Civ.  Proc,  §2605,  such  pro- 
ceedings must  be  instituted  by  a  for- 
mer co-representative  or  by  a  succes- 
sor. Breslin  v.  Smyth,  3  Dem.  Sur. 
(N.  Y.)   251. 

84.  XJ.  S.  — Silsby  v.  Young,  3  Cranch 
249,  2  L.  ed.  429.  N.  J.— McCarthy 
V.  Cutter,  75  Atl.  897;  Hastenbeck '3 
Case,  73  N.  J.  Eq.  337,  75  Atl.  823. 
N.  Y.— Woodruff  v.  Woodruff,  17  Abb. 
Pr.  165;  Carroll  v.  Carroll,  11  Barb. 
293.  N.  C— P.rotten  v.  Bateman,  17 
N.  C.  115,  22  Am.  Dec.  732.  Pa.— Pale- 
thorp's  Estate,  14  Pa.  Co.  Ct.  288,  3 
Pa.  Dist.  144;  Alter 's  Estate,  3  W.  N. 
C.  356. 

Assignee  of  a  portion  of  legatee's 
interest  may  compel  the  executor  or 
administrator  to  account.  Citizens 
Cent.  Xat.  Bank  f.  Toplitz,  113  App. 
Div.    73,   98   N.   Y.   Supp.   826. 

Legatee  whose  legacy  is  payable  at 
death  of  executor  may  maintain  pro- 
ceedings to  compel  accounting.  In  re 
.Tones'  Estate,  30  Misc.  354,  63  N.  Y. 
Supp.   726. 

Court  may  require  accounting  upon 
petition  of  a  residuary  log.-itee  who  has 
released  his  interest  (Harris  v.  Ely,  25 
N.  Y.  138);  especially  where  the  in- 
terest of  petitioner  appears  to  have 
been  extinguished  by  a  release  which 
he  attacks  as  void  (Reilley  v.  Duffy, 
4  Dem.  Sur.   fX.  Y.]   366). 

Where  Interest  a  Remainder. — One 
whose  interest  is  only  by  way  of  a 
remainder  may  petition  for  an  account- 
ing. Earle  r.' Earle,  73  App.  Div.  300, 
76  X.  Y.  Supp.  851;  In  re  Lawrence's 
Estate,  15  Civ.  Proc.  54,  1  X.  Y.  Supp. 
213;  Campbell  r.  Purdv,  5  Redf.  Sur. 
(X.  Y.)  434;  Estate  of  Bnshong,  14 
Phila.  (Pa.)  322;  Albertson's  Estate, 
1  W._X.  C.  (Pa.)  188.  And  the  right  of 
remainderman  to  require  an  accounting 
is  not  afifected  by  the  fact  that  life 
tenant  is  given  authority  to  use  prin- 
cipal for  her  support.  Matter  of  Hunt, 
84  App.  Div.  159,  82  X.  Y.  Supp.  538, 
affirmed,  179  X.  Y.  570,  72  X.  E.  1143; 
In  re  Hunt's  Estate,  38  Misc.  30,  76 
X.  Y.   Supp.  968. 

85.  La.  — Succession      of     Wiemann. 
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or  co-aclministrators,""  arc  lield  to  be  persons  interested. 

Althovif?h,  under  statutes  requiring  the  filing  of  accounts  by  executors 
and  administrators,  the  court  may  compel  accounting  of  its  own 
motion,**'  the  court  should  not  entertain  a  petition  filed  by  one  who 
has  no  interest  in  the  settlement  of  tlie  estate.**'' 

2.  Who  May  Be  Required  To  Account.  —  Statutes  uniformly  re- 
quire that  an  executor  or  administrator  shall  file  a  statement  of  his 
accounts  in  the  probate  court  or  in  the  court  exercising  probate  juris- 
diction,**" and  a  former  administrator  or  executor  who  has  resigned  or 
has  been  removed  may  be  required  to  account."" 


106  La.  387,  30  So.  893;  Succession  of 
Touzanne,  36  La.  Ann.  420.  Me. 
Rogers  r.  Marston,  80  Me.  404,  15  Atl. 
22.  N.  H.  — Flanders  r.  Lane,  .'54  N.  H. 
390.  N.  Y.— Matter  of  Killan,  172 
N.  Y.  547,  65  N.  E.  561;  In  re  Meyer's 
Estate,  98  App.  Div.  7,  90  N.  Y.  Supp. 
185;  In  re  Williams'  Estate,  57  Misc. 
537,  109  N.  Y.  Supp.  974.  R.  I.— Burch 
r.  Champlin,  52  Atl.  988,  although 
heirs  had  executed  to  administrator  a 
release  of  all   claims  and  demands. 

The  purchaser  of  the  interest  of  an 
heir  or  distributee  may  compel  an  ac- 
counting (Wright  -r.  Lowe's  Exrs.,  6 
N.  C.  354;  Branch  r.  Hanrick,  70  Tex. 
731,  8  S.  W.  539);  and  the  residuary 
legatee  of  a  deceased  distributee  is 
a  proper  petitioner  for  an  accounting 
(In  re  Front's  Estate,  52  Hun  109,  4 
N.  Y.  Supp.  841). 

Widow  of  decedent  may  petition  for 
accounting.  Melizot 's  Appeal,  17  Pa. 
449,  55  Am.  Dec.  573. 

86.  N.  Y.— Joseph  v.  Herzig,  198 
N.  Y.  456,  92  N.  E.  103;  Wood  v. 
Brown,  34  N.  Y.  337;  In  re  Eumsey's 
Will,  63  Hun  635,  18  N.  Y.  Supp.  402. 
N.  C— Moffitt  r.  Moffitt's  Admrs.,  36 
N.  C.  124.  S.  C— Wright  v.  Exrs.  of 
Wright,  2  Desaus.  242. 

Surviving  executor  may  require  ex- 
ecutors of  a  deceased  executor  to  ac- 
count. In  re  Hodgman  's  Estate,  56 
Hun  648,  10  N.  Y.  Supp.  491. 

Sureties  on  an  executor's  bond  have 
been  held  to  have  no  right  to  pe- 
tition for  an  order  requiring  an  ac- 
counting. Bunnell  V.  Municipal  Court 
of  Providence,  9  R.  I.  189.  But  see 
Matter  of  Provost,  87  App.  Div.  86, 
89  N.  Y.  Supp.  29. 

87.  Ala. — Vincent  i*.  Daniel,  59  Ala. 
602.  N.  Y.— Harris  r.  Ely,  25  N.  Y. 
138;  In  re  Kennedv's  Estate.  143  App. 
Div.  839,  128  N.  Y.  Supp.  626;  Matter 
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of  Uglow,  51  How.  Pr.  342;  Woodruff 
r.  Woodruff,  17  Abb.  Pr.  165.  Wia. 
Appeal   of  Campbell,   12   Wis.  369. 

88.  Vincent  v.  Daniel,  59  Ala.  602; 
Appeal   of  Bceber    (Pa.),   8   Atl.   191. 

Persons  Not  Interested. — The  fol- 
lowing have  been  held  to  have  no  right 
to  petition  for  an  accounting:  Admin- 
istrator de  bonis  non  when  his  peti- 
tion shows  that  there  was  no  personal 
estate  (Wither 's  Admr.  f.  Wither 's 
Heirs,  30  Ky.  L.  Rep.  1099,  100  S.  W. 
253);  administrators  of  beneficiary  of 
trust  when  tkere  are  acting  trustees 
(Attwill  r.  Dole,  74  N.  H.  300,  67  Atl. 
4n:?)-  widow  of  beneficiary  (Bushe  V. 
Wright,  118  App.  Div.  320,  103  N.  Y. 
Supp.  410,  affirmed,  195  X.  Y.  509,  88 
N.  E.  1116);  assignee  of  judgment  ob- 
tained against  personal  representative 
individuallv  (Matter  of  Sayles,  57 
Misc.  524, "l09  N.  Y.  Supp.  972);  and 
sisters  of  decedent  who  claim  through 
their  deceased  father  (Estate  of 
Brooke,  14  Phila.  (Pa.)  325).  See  also 
Keller's  Estate,  224  Pa.  523,  73  Atl. 
926. 

In  New  York,  under  Code  Civ.  Proc, 
§2725,  the  daughter  of  a  testator  can- 
not require  an  intermediate  account 
when  given  no  legacy  or  pecuniary  in- 
terest by  the  will.  In  re  Steiner's  Es- 
tate, 134  App.  Div.  162,  118  N.  Y. 
Supp.  833. 

In  Iowa  the  court  may,  in  its  dis- 
cretion, entertain  proceedings  insti- 
tuted by  a  mere  volunteer.  Wheeler 
r.  Long,  128  Iowa  643,  105  N.  W. 
161. 

89,  Consult  local  statutes. 

An  executor  who  is  also  residuary 
legatee  may  be  required  to  make  proof 
of  his  accounts.  Ridgley  v.  People, 
163   111.   112,  45  N.  E.   116. 

90.  Cal.— 7«  re  Radovich,  74  Cal. 
536,  16  Pac.  321.    Ga.— Giles  v.  Brown, 
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Wlie»  a  personal  representative  dies  without  having  presented  his  ac- 
counts, his  executor  or  administrator  generally  may  be  required  to 
present  such  accounts  for  him."^ 

3.  Time  for  Requiring.  —  At  any  time  after  the  expiration  of  the 
period  within  which  an  accounting  is  required  by  statute,  proceedings 
to  compel  accounting  may  be  instituted,  since  general  statuses  of  limi- 
tation do  not  bar  the  right  to  require  such  an  accounting."- 

4.  Parties  Other  Than  Administrators  or  Executors.  —  In  addition 


60  Ga.  658;  Hardwick  v.  Thomas,  10 
Ga.  266.  Kan. — Hudson  v.  Barratt,  62 
Kan.  137,  61  Pac.  737.  La.— Chaffe 
f.  Farmer,  36  La.  Ann.  813.  N.  J. 
Hartson  r.  Elden,  58  N.  J.  Eq.  478, 
4-4  Atl.  156;  Aldridge  v.  McClelland,  34 
N.  J.  Eq.  237.  N.  Y.— Dunford  f. 
Weaver,  21  Hun  349. 

An  executrix  who  qualified  but 
whose  letters  were  recalled  before  she 
became  possessed  of  any  property  of 
the  estate  can  not  be  compelled  to 
account  by  her  successor.  Hanley  r. 
Holton,  120  Mo.  App.  393,  96  S.  W. 
691. 

91.  Ga.  — Giles  v.  Brown,  60  Ga.  658; 
Knight  f.  Lasseter,  16  Ga.  151.  La, 
Succession  of  Landers,  126  La.  371, 
52  So.  545.  Mich.  — Perrin  r.  Lepper, 
72  Mich.  454,  40  N.  W.  859.  N.  Y. 
In  re  Walton,  112  App.  Div.  176.  98 
X.  Y.  Supp.  42;  In  re  Irvin's  Estate, 
68  App.  Div.  158,  74  N.  Y.  Supp.  443; 
Budd  r.  Hardenbergh,  36  Misc.  90,  72 
N.  Y.  Supp.  537;  Matter  of  Fithian, 
44  Hun  457,  5  Dem.  Sur.  305;  Her- 
bert f.  Stevenson,  3  Dem.  Sur.  236. 
N.  C— Jones  r.  Wooten,  137  N.  C. 
421,  49  S.  E.  91.5.  Pa.— Wagner's  Es- 
tate, 227  Pa.  460,  76  Atl.  215;  Bow- 
man's  Appeal,  62   Pa.   166. 

When  No  Assets  Eeceived.  — The 
personal  representative  of  a  deceased 
executor  or  administrator  will  not  be 
compelled,  in  the  absence  of  statute, 
to  account  as  the  representative  of  the 
first  decedent,  when  none  of  the  assets 
of  first  decedent  came  to  his  hands. 
N.  Y. — Dakin  f.  Demming,  6  Paige  95. 
Ore.— Cross  r.  Basket,  17  Ore.  84,  21 
Pac.  47.  Wis.— Reed  r.  Wilson,  73 
Wis.  497,  41  N.  W.  716. 

92.  U.  S.  — Pulliam  r.  PulJiam,  10 
Fed.  23.  Ala.  — Greenlees  v.  Greenlees, 
62  Ala.  330.  Ark.— Brinklev  r.  Willis, 
22  Ark.  1.  111.  — Boyd  v.  Swallows,  59 
111.  App.  635.  La. — Heirs  of  McGehee 
r.  McGehee,  41  La.  Ann.  657,  6  So. 
253;  Courtade  f.  Chamberlain,  4  La. 
Ann.  368.     N.  C— Grant  f.  Hughes,  94 


N.  C.  231.  Pa. — Estate  of  Nixon,  14 
Phila.  297  (where  twenty-five  years 
had  elapsed);  Estate  of  Landis,  13 
Phila.  305.  S.  C. — Renwick  v.  Smith, 
11  S.  C.  294.  Tenn.— Carr  r.  Lowe's 
Exrs.,  7  Heisk.  84.  Tex.— Main  v. 
Brown,  72  Tex.  505,  10  S.  W,  571,  13 
Am.  St.  Rep.  823.  Vt.  — Davis  r.  East- 
man, 68  Vt.  225,  35  Atl.  73. 

In  New  York,  the  special  proceed- 
ings for  an  accounting  should  be  in- 
stituted within  six  years  after  right 
to  an  accounting  accrues.  In  re  Brad- 
lev,  25  Misc.  261,  54  N.  -Y.  Supp.  555; 
Matter  of  Hale,  6  App.  Div.  411,  39 
X.  Y.  Supp.  577;  In  re  Nicholls,  8 
X.  Y.  Supp.  7;  Drake  f.  Wilkie,  30 
Hun  537;  Cole  r.  Terpenning,  25  Hun 
4S2;  Clock  r.  Chadeagne,  10  Hun  97. 
Compare  Matter  of  Ashheim,  185  X.  Y, 
609,  78  X.  E.  1099.  affirming  111  App. 
Div.  176,  97  X.  Y.  Supp.  607;  Matter  of 
Williams,  57  Misc.  537,  109  X.  Y.  Supp. 
974.  And  a  proceeding  to  compel  the 
representative  of  a  deceased  executor 
or  administrator  to  file  an  account 
may  also  be  barred  by  the  statute  of 
limitations.  Bushe  f.  Wright,  195 
X.  Y.  509,  88  X.  E.  1116,  affirming  118 
App.  Div.  320,  103  N.  Y.  Supp.  410; 
Matter  of  Rogers,  153  X.  Y.  316,  47 
X.    E.  589. 

Laches.— If  too  long  a  time  is  al- 
lowed to  elapse  after  the  right  to  an 
accounting  accrues,  petitioner  may  be 
defeated  in  a  court  of  equitable  jur- 
isdiction by  laches,  although  his  right 
may  not  be  affected  by  any  statute. 
Ala.— Salmon  r.  Wynn,  153  Ala.  538, 
45  So.  133;  Ragland's  Exrs.  v.  Mor- 
ton, 41  Ala.  344,  91  Am.  Dec.  516. 
Ark. — Martin  r.  Campbell,  35  Ark.  137. 
N.  J.— Hill  r.  Hill,  70  X.  J.  Eq.  107, 
62  Atl.  385;  Bechtold  r.  Read,  49  X.  J. 
Eq.  Ill,  22  Atl.  1085;  Osborne  t?. 
O'Reillv,  43  X.  J.  Eq.  647,  12  Atl. 
377.  N.  Y.— Matter  of  Van  Epps,  64 
How.  Pr.  464.  Pa.— Henry's  Estate, 
198  Pa.  382.  48  Atl.  274.  Va.  — Tate 
f.    Jones,    98    Va.    544,    36    S.    E.    984; 
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to  those  from  whom  an  accounting  is  sought,^^  petitioner  may  make 
defendant  any  person  whose  rights  must  necessarily  be  determined  in 
the  proceedings."*  A  surety  on  the  bond  of  an  executor  or  administra- 
tor is  not  a  proper  party  defendant  in  proceedings  for  compulsory 
accounting  in  the  probate  court.'*^ 

5.  Pleadings.  —  a.  Petition.  —  The  strict  rules  of  pleading  are  not 
enforced  as  a  rule  in  proceedings  to  require  an  accounting  in  the 
probate  court,"**  but  the  interest  of  the  petitioner  should  be  set  forth,"^ 
as  should  also  the  cause  of  complaint  and  the  relief  desired.°« 

The  petition  need  not  state  matters  in  avoidance  of  the  statute 
of  limitations."" 

Signature  and  Verification.  —  Petition  for  accounting  should  be  signed 
and  verified.^ 


Leake's  Exr.  v.  Leake,  75  Ya.  792.  Or 
because,  from  lapse  of  time,  a  pre- 
sumption has  arisen  of  the  discharge 
or  extinguishment  of  the  trust.  Philips 
V.  State,  5  Ohio  St.  122, 

93.  See  supra,  VIII,   A,   2. 

94.  Hollis  V.  Caughman,  22  Ala. 
478;  Clock  V.  Chadeagne,  10  Hun 
(N.    Y).    97. 

Creditors,  legatees  and  next  of  kin 
Deed  not  be  made  party  to  proceed- 
ings except  in  case  of  final  accounting. 
Wood  f.  Brown,  34  N.  Y.  337. 

Upon  petition  for  accounting  filed 
by  legatee,  the  personal  representa- 
tive cannot,  as  a  matter  of  right,  have 
sole  remaining  legatee  made  a  party 
to  the  proceeding,  Harrell  v.  Warren, 
105  Ga.  476,  30  S.  E.  426, 

Co-heirs  need  not  be  made  parties 
defendant  in  a  petition  by  heir  to 
compel  an  accounting.  Hickman  v. 
rienniken,  12  La.   Ann.  268, 

A  surviving  executor  need  not  be 
made  a  party  to  a  petition,  filed  by 
the  sole  beneficiary  under  a  will  nam- 
ing two  executors,  to  compel  an  ac- 
counting by  the  executor  of  one  of  the 
two  executors.  In  re  Trask's  Estate, 
27   Civ.   Proc.   7,  49   N.   Y.  Supp.   825. 

95.  McMahon  v.  Smith,  24  App.  Div. 
25,  49  N.  Y.  Supp.  93. 

96.  Crowder  v.  Shackelford,  35  Miss. 
321. 

When  a  special  proceeding  for  an 
account  has  been  properly  commenced, 
by  a  creditor,  a  second  creditor  com- 
ing in  need  not  file  a  complaint  unless 
his  claim  is  denied.  Isler  v.  Murphy, 
76  N.  C.  52. 

97.  Ala. — Vincent  v.  Daniel,  59  Ala. 
602.  Mich.— Estate  of  Eobinson,  6 
Mich.    137,     N.   Y.— 2ft   re  Kipp's   Es- 
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tate,  17  Misc.  491,  41  N.  Y.  Supp. 
259;  Wever  V.  Marvin,  14  Barb.  376. 
Pa.— Davis'  Estate,  6  W.  N.  C,  15; 
Okeson's  Appeal,  2  Grant's  Cas,  303. 

Creditor  should  aver  that  his  claim 
is  legally  authenticated  against  the 
estate.  I>eeman  v.  Khodes,  3  Smed. 
&   M,    (Miss.)    329. 

A  petition  to  require  accounting  pre- 
sented by  the  president  of  an  associa- 
tion need  not  allege  that  president  is 
duly  authorized  to  sign  and  present 
petition.  McKenzie  r.  Webber  Hos- 
pital   Assn.,   106   Me,   385,   76   Atl.    704. 

98.  Mich. — Estate  of  Eobinson,  6 
Mich.  137.  N,  C— Isler  v.  Murphy,  76 
N,  C,  52,  Pa.— Okeson's  Appeal,  2 
Grant's   Cas.   303, 

The  petition  should  ask  that  execu- 
tor or  administrator  be  required  to  ac- 
count and  a  petition  for  an  account 
and  distribution  is  irregular.  Estate  of 
Mazurie,   11   Phila.    (Pa.)    143. 

Petition  to  compel  the  filing  of  a 
further  account  should  aver  that  ad- 
ministrator or  executor  has  been  in 
receipt  of  money  or  other  assets  of 
estate  since  the  confirmation  of  his 
prior  account.  Estate  of  Davis,  12 
Phila.    (Pa.)    128. 

A  petition  to  compel  a  final  account- 
ing by  an  executor  or  administrator 
must  aver  that  the  estate  is  ready  for 
final  settlement,  //i  re  Morrison's  Es- 
tate, 48  Ore.  612,  87  Pac.  1043. 

99.  In  re  Underhill's  Estate,  1  Con. 
Sur.   541,   9   N.   Y.   Supp.   455. 

1.  Estate  of  Eobinson,  6  Mich,  137 
(although  court  may  receive  a  petition 
which  has  not  been  verified);  Estate 
of  Darrach,  4  Pa,  L.  J.  245,  2  Clark 
454;  Okeson's  Appeal,  2  Grant's  Cas. 
(Pa.)   303. 
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b.  Anstver.  —  The  administrator  or  executor  may  file  an  answer 
denying  that  the  petitioner  is  a  party  interested  in  the  estate,^  or 
alleging  a  prior  final  accounting.^ 

6.  Notice.  —  Notice  of  the  filing  of  the  petition  must  be  given  to 
defendants  as  in  other  actions;*  but  the  failure  to  give  notice  of 
filing  is  merely  an  irregularity  in  the  mode  of  citation  which  may  be 
cured  by  voluntary  appearance  and  settlement.^ 


Signature  by  Guardian. — A  petition 
to  compel  accounting  brought  on  be- 
half of  an  infant  by  his  guardian,  al- 
though signed  by  guardian  individual- 
ly, is  suflBcient,  when  body  of  petition 
shows  the  capacity  in  which  petition 
is  signed.  Matter  of  Hurlburt,  43  Hun 
(N.  Y.)  311. 

2.  Estate  of  Lightner,  144  Pa.  273, 
22  Atl.  808;  Estate  of  Williams,  1  Lack. 
Leg.  N.  (Pa.)  340. 

An  affidavit  to  the  effect  that  pe- 
titioner has  no  interest  because  of  a 
release  given  to  affiant  as  executor, 
is  not  a  sufficient  answer  to  petition. 
Seiter  f.  Straub,  3  Dem.  Sur.  (N.  Y.) 
264. 

In  New  York,  an  allegation  of  pay- 
ment to  petitioner  which  amounts  to 
a  denial  of  interest  is  not  fatal  to  the 
petition,  since  a  mere  appearance  of 
interest  is  sufficient  to  sustain  petition- 
er's right  to  ask  for, accounting.  In  re 
Williams'  Estate,  57  Misc.  537,  109 
N.   Y.   Supp.  974. 

Eeplication  is  essential,  when  an- 
swer responsive  to  averments  of  pe- 
tition is  filed,  or  answer  may  be  taken 
as  true.  Mead's  Estate,  4  Pa.  Dist. 
750. 

3.  Estate  of  nood,  90  N.  T.  512, 
Sufficient  Allegations.  —  An  answer 
by  executrix  sets  forth  a  sufficient  de- 
fense when  it  is  alleged  that  she 
never  exercised  control  over  estate  or 
received  any  assets  thereof,  that  the 
same  was  exclusively  managed  by  a 
co-executor,  and  that  a  final  accounting 
was  had  in  the  surrogate's  court.  Mat- 
ter of  Rust.  23  Abb.  X.  C.  fX.  Y.)  7S. 
Insufficient  Allegation  of  Settlement. 
An  answer  which  avers  that  admin- 
istrator "duly  distributed  according 
to  law,  and  by  order  of  the  probate 
court,  all  the  assets  which  came  to 
his  hands  as  administrator  of  said  es- 
tate," is  no  defense,  since  it  does  not 
allege  that  a  final  settlement  was 
made.  Harrison's  Admr.  r.  Harrison's 
Distributees,  39   Ala.  489. 


Answer  of  executor  is  demurrable 
which  simply  alleges  "that  suits  are 
pending  against  him  as  executor;" 
but  fails  to  set  out  suits  or  refer  to 
records  or  any  schedule  which  de- 
scribes claims  on  which  suits  are 
founded.  Chighizola  v.  Le  Baron,  21 
Ala.  406. 

4.  Cal.— Ashurst  r.  Fountain,  67 
Cal.  18,  6  Pac.  849.  N.  J.— Duncan  v. 
Barnes.  20  N.  J.  L.  75.  N.  C  — Isler 
r.  Murphy,  76  X.  C.  52;  Staley  f.  Sel- 
lars,   65   X.  C.  467. 

In  Louisiana,  the  service  on  the 
administrator  or  executor  of  the  or- 
der of  the  court  to  file  his  account  is 
sufficient,  and  he  is  not  entitled  to 
the  time  given  for  answering  an  or- 
dinary suit.  State  ex  rel.  Farmer  v. 
Judge  Parish   Court,  31  La.  Ann.   116. 

Citation  to  Others  Interested.  —  Tf 
administrator  is  i)roperly  cited,  the 
court  has  jurisdiction  to  make  an  or- 
der which  shall  conclude  him,  although 
no  citation  is  issued  to  distributees 
affected  by  decree.  McMahon  v. 
Smith,  24  App.  Div.  25,  49  X.  Y.  Supp. 
93. 

In  North  Carolina,  notice  by  publica- 
tion to  (-reditors  is  required  by  sec- 
tions 1451  and  1452  of  the  Code,  and 
administrator  or  executor  may  take 
advantage  of  failure  to  make  publica- 
tion upon  appeal  from  court's  order. 
Hester  r.  Lawrence,  102  X.  C.  319,  8 
S.  E.  915. 

rorm  of  Citation.— Citation  should 
follow  the  prayer  of  petition  and 
should  direct  the  party  cited  to  show 
cause  "why  he  should  not  render  and 
settle  his  account,"  or  why  he  should 
not  file  his  account  for  "judicial  set- 
tlement." Schlegel  v.  Winckel,  2  Dem. 
Sur   (X.   Y.)    232. 

5.  Ala.  — Petty  r.  Wafford,  11  Ala. 
143;  Hearne's  Admr.  r.  Harbison,  9 
Ala.  731;  Sankey  v.  Heirs  of  Sankey, 
6  Ala.  607.  La. — Revnolds'  Tutor  i?. 
Reynolds,  Admr.,  12  La.  617.  N.  Y. 
Matter  of  Hurlburt,  43  Hun  311. 
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7.  Hearing  and  Decree.  —  The  parties  to  the  proceedings  are  en- 
titled to  a  hearing  in  the  nature  of  a  trial,"  and  an  account  should 
not  be  ordered  when  it  appears  that  the  petitioner  has  no  interest  in 
the  estate^ 

If  cause  is  shown  why  the  prayer  of  the  petition  should  be  granted, 
an  order  requiring  the  executor  or  administrator  to  file  his  account 
should  be  entered.® 

Enforcement  of  Order. —  The  executor  or  administrator  may  be  com- 
pelled by  atlac'hment  to  obey  the  order  requiring  him  to  file  his  ac- 
counts and  make  settlement.' 


6.  Matter  of  O'Brien,  45  Hun 
(N.  Y.)    284. 

The  liability  of  executor  for  the 
acts  of  negligence  of  his  co-executor 
will  not  be  determined  upon  the  hear- 
ing for  a  citation  to  require  an  ac- 
counting. O 'Neil's  Estate,  12  W.  N. 
C.    (Pa.)    463. 

Consolidation.— When  it  appears  to 
the  personal  representative  against 
whom  proceedings  have  been  instituted 
that  there  may  be  two  trials  relative 
to  the  same  issues,  he  may  file  his 
petition  in  voluntary  proceedings  for 
accounting,  and  a  consolidation  of  the 
two  proceedings  and  a  single  hearing 
may  be  allowed.  In  re  Rainf  orth 's 
Estate,  37  Misc.  660,  76  N.  Y.  Supp. 
314;  In  re  Mulry 's  Estate,  31  Misc. 
78,  64  N.  Y.  Supp.  576. 

7.  In  re  Whitehead,  38  App.  Div. 
319,  56  N.  Y.  Supp.  989,  although  sur- 
rogate is  given  power  to  require  ex- 
ecutor to  account  at  any  time,  in  his 
discretion. 

Dismissal.— Surrogate  may  dismiss 
proceedings  of  a  creditor  for  an  ac- 
counting, after  citation  has  been  is- 
sued, when  it  appears  that  validity  of 
petitioner's  claims  has  not  been  con- 
ceded or  established.  Matter  of  Stev- 
enson, 77  Hun  203,  28  N.  Y.  Supp. 
362. 

8.  In  re  Arkenburgh's  Estate,  11 
App.  Div.  193,  42  N.  Y.  Supp.  965; 
Perkins    v.   Shadbolt,   44   Wis.    574.  _ 

Legatee  who  institutes  proceedings 
for  an  accounting  against  the  repre- 
sentative of  a  deceased  executor  is  not 
entitled  to  an  order  that  trust  prop- 
erty be  delivered  to  him.  Spencer  v. 
Popham,  5  Redf.  Sur.   (X.  Y.)   425. 

Accounting  may  be  ordered  from  one 
who  was  appointed  administrator  and 
received  and  dissipated  assets  of  es- 
tate,   although     appointment     irregular 
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or  a  nullity  (Dobler  r.  Strobel,  9  N.  D. 
104,  81  N.  W.  37,  81  Am.  St.  Rep. 
530);  or  from  an  executor  who  took 
no  part  with  his  co-executors  in  tho 
management  of  the  estate  {In  re  Camp- 
bell's Estate,  21  Misc.  133,  47  N.  Y. 
Supp.  29). 

A  personal  judgment  should  not  be 
rendered  upon  a  citation  by  legatees 
to  compel  executor  to  settle  estate. 
Merritt  r.  Merritt,  66  Ga.  324.  But 
in  Louisiana,  the  court  is  authorized 
to  issue  execution  against  an  admin- 
istrator personally  who  makes  a  vague 
and  insufficient  answer  to  a  rule  to 
compel  statement  of  condition  of  suc- 
cession. Stevens  v.  Stevens,  13  La. 
Ann.  416. 

A  second  final  report  may  be  or- 
dered by  the  court  when  administrator 
has  never  been  discharged.  Fletcher 
r.  Nicholson,  45  Ind.  App.  375,  90  N.  E. 
910. 

Decree  of  surrogate  abating  pro- 
ceedings for  compulsory  accounting 
against  an  administrator  should  not  be 
made  because  of  the  death  of  the 
administrator,  and  if  made  without 
notice,  is  void.  In  re  Armstrong,  72 
App.  Div.  286,   76  N.  Y.  Supp.  37. 

"If  executor  or  administrator  re- 
fuses to  file  an  account,  it  is  proper 
for  those  interested  to  ascertain,  so 
far  as  they  can,  the  amount  of  prop- 
erty which  came  into  his  hands,  and  to 
state  an  account  for  him."  Stevens 
V.  Ottawa  Probate  Judge,  156  Mich. 
526,  121  N.  W.  477. 

9.  Cook  V.  Cook,  69  Ala.  294;  Vin- 
cent V.  Daniel,  59  Ala.  602  (where 
court  says,  "If  he  [administrator] 
fails  to  obey  the  citation,  he  stands 
in  contempt,  and  the  court  may  pro- 
ceed against  him  by  attachment,  or 
may  proceed  to   state   an   account  for 
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8.  Appeal.  —  An  appeal  will  lie  from  an  order  denying  the  prayer 
of  the  petition  for  an  accounting/*'  but  an  order  requiring  the  personal 
representative  to  present  his  account  is  not  a  final  order  from  which 
an  appeal  can  be  taken." 

B.  In  Equity.  —  1.  Jurisdiction.  —  In  a  number  of  states,  courts 
of  equity  have  concurrent  jurisdiction  with  courts  of  probate  in  the 
matter  of  compelling  an  accounting  by  executors  and  administrators," 
while  in  others  courts  of  equity  cannot  exercise  jurisdiction  except 
where  some  special  ground  is  alleged  which  makes  interference  neces- 
sary to  furnish  an  adequate  remedy  to  persons  interested.^^ 


him");    Philips    r.    State,    5    Ohio    St. 
122. 

Imprisonment  for  Contempt.  —  The 
court  may  imprison  for  contempt  an 
administrator  or  executor  who  refuses 
to  obey  an  order  that  he  file  his  ac- 
counts, and  an  appeal  does  not  lie 
from  an  order  for  imprisonment.  State 
ex  rel.  Farmer  v.  Judge  Parish  Court, 
31  La.  Ann.  116. 

10.  Mich. — Fingleton  v.  Kent  Cir- 
cuit Jud^e,  116  Mich.  211,  74  N.  W. 
473.  Mo.— Seymour  r.  Seymour,  67 
Mo.  303.  Ore. — Bellinger  v.  Ingalls, 
21  Ore.  191,  27  Pac.  1038.  Vt.— Davis 
t\   Eastman,   68  Vt.  225,  35   Atl.   73, 

If  decree  of  surrogate  is  void,  no 
appeal  can  be  taken,  but  motion  to 
vacate  it  may  be  made,  even  though 
decree  is  open  to  collateral  attack. 
In  re  Armstrong,  72  App.  Div.  286, 
76  X.  Y.  Supp.  37. 

11.  La.— Succession  of  Carriere,  34 
La.  Ann.  1056.  N.  Y.— Matter  of  Cal- 
laghan,  139  N.  Y.  51,  34  X.  E.  756; 
Matter  of  Halsey,  93  N.  Y.  48.  Pa. 
Palethorp's  Estate,  160  Pa.  316,  28 
Atl.  689.  Vt.— French  f.  Winson,  24 
Vt.  402. 

Confra. —Fiester  r.  Shepard,  26  Hun 
(X.  Y.)  1S3;  Tillinghast  r.  Brown  Uni- 
versity, 24  R.  I.  179,  52  Atl.  891.  Con- 
sult also,  Perkins  v.  Shadbolt,  44  Wis. 
574. 

12.  Ala.— Hurt  v.  Hurt,  157  Ala. 
126,  47  So.  260;  Peters  f.  Rhodes,  157 
Ala.  25,  47  So.  183;  St.  John  v.  St. 
John,  150  Ala.  237,  43  So.  580;  Glenn's 
Admr.  v.  Billingslea,  64  Ala.  345; 
James  v.  Faulk,  54  Ala.  184.  Cal. 
Deck  f.  Gerke,  12  Cal.  433.  But  see 
King  r.  Chase,  159  Cal.  420,  115  Pac. 
207.  Fla.  — Sanderson's  Admrs.  r.  San- 
derson, 17  Fla.  820,  that  annual  ac- 
counts have  been  filed  in  probate  court 
does  not  deprive  court  of  equity  of 
jurisdiction  to   order  accounting.     Ga. 


Ewing  r.  Moses,  50  Ga.  264.  Md. 
State  r.  Dilley,  64  Md.  314,  1  Atl. 
612.  Miss.- Clopton  v.  Haughton,  57 
Miss.  787;  Buie  v.  Pollock,  55  Miss. 
309.  N.  J.— Frey  v.  Demarest,  16  X.  J. 
Eq.  236;  Clarke  f.  Johnston,  10  X.  J^ 
Eq.  287.  Compare  Filley  r.  Van  Dyke, 
72  Atl.  943;  Vineland  Historical,  etc. 
Soc.  V.  Landis,   66  Atl.  946. 

In  New  York,  the  surrogate  court 
and  the  supreme  court  have  concur- 
rent jurisdiction  to  compel  executors 
or  administrators  to  account,  but  su- 
preme court  will  entertain  petition  only 
where  surrogate  has  not  full  jurisdic- 
tion to  decide  all  questions  involved. 
Bushe  f.  Wright,  118  App.  Div.  320, 
10.3  X.  Y.  Supp.  410,  affirmed,  195  X.  Y. 
509,  88  X.  E.  1116;  In  re  Smith,  120 
App.  Div.  199,  105  X.  Y.  Supp.  233; 
Volhard  v.  Volhard,  119  App.  Div.  266, 
104  X.  Y.  Supp.  578;  In  re  Fogarty's 
Estate,  117  App.  Div.  583,  102  X.  Y. 
Supp.    776. 

Jurisdiction  of  Federal  Courts. — A 
creditor  cannot  maintain  a  bill  for  ac- 
counting in  the  federal  courts  merely 
on  the  ground  of  the  trust  relation, 
when  there  is  no  averment  of  fraud 
or  maladministration.  Thiel  Detective 
Service  Co.  r.  McClure,  130  Fed.  55; 
Walker  f.  Brown,  58  Fed.  23. 

13.  Ark.— Eagle  v.  Terrell,  130  S.  W. 
550;  Coppedge  f.  Weaver,  90  Ark.  444, 
119  S.  W.  678;  Hankina  v.  Layne,  48 
Ark.  544,  3  S.  W.  821;  McLeod  v. 
Griffis,  45  Ark.  505.  Conn.— Beach  v. 
Xorton,  9  Conn.  182.  lU.  — Elting  v. 
First  Xat.  Bank,  68  111.  App.  204, 
affirmed,  173  111.  368,  50  X.  E.  1095. 
la.— Cowins  r.  Tool,  36  Iowa  82.  Me. 
Graffam  r.  Ray,  91  Me.  234,  39  Atl. 
569.  Mass.— Fletcher  v.  Fletcher,  191 
Mass.  211,  77  X.  E.  758;  Greene  v. 
Brown,  180  Mass.  308,  62  X.  E.  374; 
Ammidown  V.  Kinsey,  144  Mass.  587, 
12  X.  E.  365.    Mo. — Powers  v.  Blakey's 
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2.  Parties.  —  In  general,  the  parties  who  may  institute  proceed- 
ings to  compel  the  filing  of  an  account  in  the  probate  court  may  pre- 
sent a  bill  to  require  an  accounting  in  equity.**  The  executor  or 
administrator  is  a  necessary  party  to  a  suit  for  an  accounting.*'  And 
if  there  are  two  or  more  administrators  or  executors  who  qualify,  all 
should  be  made  defendants.*^  In  some  jurisdictions,  the  sureties  of 
the  administrator  may  be  joined  in  a  suit  for  an  account  and  settle- 
ment,*^ for  if  a  balance  should  be  found  due  from  the  administrator 


Admrs.,  16  Mo.  437.  Neb.— Boales  v. 
Ferguson,  5.5  Neb.  565,  76  N.  W.  18. 
N.  H.— Hurlburt  v.  Wheeler,  40  N.  H. 
73.  N.  C— Ballard  v.  Kilpatrick,  71 
N.  C.  281;  Sprinkle  v.  Hutcliinson,  66 
N.  C.  450,  Ohio.— McDonald  f.  Aten, 
1  Ohio  St.  293.  Vt.— Angus  r.  Robin- 
son's Admr.,  62  Vt.  60,  19  Atl.  993. 

14.  See  supra,  VIII,  A,  1. 
Creditors    of   estate    may   of    course 

file  a  bill  in  chancery  for  the  settle- 
ment of  estate.  Ala.  — Rensford  i\ 
Joseph  A.  Magnus  &  Co.,  150  Ala.  288, 
43  So.  853.  Ky.— Ashford  f.  Tipton, 
21  Kv.  L.  Rep.  866,  53  S.  W.  268. 
W.  Va.-Shurtleff  v.  Right,  66  W.  Va. 
582,  66  S.  E.  719. 

The  sole  heir  of  a  distributee  can 
Dot  maintain  a  suit  for  accounting 
against  the  representative  of  the  first 
intestate,  the  administrator  of  the  dis- 
tributee being  the  proper  person  to 
bring  such  suit.  Strickland  v.  Bridges, 
21  S.  C.  21. 

The  assignee  of  a  legatee  is  a  neces- 
sary party  to  a  bill  for  accounting  by 
a  legatee  who  has  assigned  his  inter- 
est but  has  retained  the  right  to  the 
excess,  if  more  than  a  certain  sum  is 
realized.     Hood  v.  Hood,  85  N.  Y.  561. 

Intervention  by  Assignee.— When  a 
legatee  dies  after  he  has  commenced 
proceedings  to  compel  accounting  and 
after  he  has  assigned  his  legacy,  the 
assignee  may  intervene  and  continue 
the  proceedings.  Matter  of  Fortune, 
14  Abb.  N.  C.  (N.  Y.)  415. 

15.  U.  S.— Conolly  v.  Wells,  33  Fed. 
205.  Ky.— Ashford  v.  Tipton,  21  Kv. 
L.  Rep.  866,  53  S.  W.  268.  N.  C. 
Goode  V.  Goode,  6  N.  C.  335.  Va. 
Robertson  t:  Gillenwaters,  85  Va.  116, 
7  S.  E.  371;  Hansford  v.  Elliott,  9  Leigh 
79;   Moring  v.  Lucas,  4   Call   577. 

The  personal  representative  of  a  de- 
ceased administrator  or  executor  is  a 
proper  party  defendant  in  a  suit  for  an 
accounting  of  the  former  administra- 
tion. Ala. — Kennedy's  Heirs  &  Exrs.  r. 
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Kennedy's  Heirs,  2  Ala.  571.  Ky.— Rawl- 
ings'  Guardian  r.  Rawlings,  112  S.  W. 
862.  Miss. — Owens  r.  Owens,  84  Miss. 
673,  37  So.  149.  N.  Y.  — Silsbee  v. 
Smith,  60  Barb.  372.  N.  C— Brotten 
r.  Bateman,  17  N.  C.  115,  22  Am.  Dec. 
732. 

If  former  executor  or  administrator 
dies  and  an  administrator  de  bonis  non 
is  appointed,  such  administrator  de  bo- 
nis non  is  a  necessary  party  to  a  suit 
for  accounting  against  the  former  ex- 
ecutor or  administrator  or  his  personal 
representative.  Ala. — Gould  v.  Hayes, 
19  Ala.  438.  N.  C— Ilardv  r.  Miles, 
91  N.  C.  131;  Raby  v.  Ellison,  40  N.  C. 
265.  S.  C. — Strickland  v.  Bridges,  21 
S.  C  21. 

When  legatee  after  instituting  pro- 
ceedings against  executor  for  an  ac- 
counting is  made  administratrix  with 
the  will  annexed,  she  becomes  a  neces- 
sary party  to  the  suit  in  her  repre- 
sentative capacity.  Hayward  r.  Place, 
54  Hun  637,  7  N.  Y.  Supp.  523. 

16.  Conolly  v.  Wells,  33  Fed.  205 
(although  one  of  the  executors  a  non- 
resident); Howth  r.  Owens,  29  Fed. 
722;  Bregaw  V.  Claw,  4  Johns.  Ch. 
(N.  Y.)   116. 

When  one  of  two  administrators  dies 
without  having  participated  actively 
in  the  administration  of  estate,  his 
administrator  is  not  a  necessary  party 
to  a  bill  for  accounting.  Shorter  v. 
Ilargroves,  11  Ga.  658;  Will's  Admr. 
v.   Dunn's   Admr.,   5   Gratt.    (Va.)    384. 

17.  U.  S.-Payne  f.  Hook,  7  Wall. 
425,  19  L.  ed.  260;  Donohue  v.  Roberts, 
1  Fed.  449.  N.  J. — Dorsheimer  v.  Ror- 
back,  23  N.  J.  Eq.  46,  proper  but  not 
necessary  parties  when  for  distributive 
share.  S.  C— Taylor  r.  Taylor,  2  Rich. 
Eq.  123.  See  also,  State  f.  Canter- 
bury, 124  Mo.  App.  241,  101  S.  W.  678, 
where  proceedings  under  statute. 

Contra.— Sureties  are  sometimes  held 
not  to  be  proper  parties  defendant  on 
the    ground    that    their    liability   arises 
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they  would  be  liable.  Creditors^*  and  heirs  or  devisees"  are  usually 
not  necessary  parties  defendant.  Legatees  are  not  necessary  parties 
when  the  bill  asks  only  for  an  accounting.^"  And  where  the  bill  is 
filed  by  a  distributee,  it  is  not  essential  that  other  distributees  be  made 
parties.-^ 

3.  Pleadings.  —  a.  Bill.  —  The  bill  must  contain  averments  show- 
ing the  right  of  complaint  to  bring  suit,"  and  a  bill  to  compel  final 
settlement  must  aver  or  show  that  the  estate  is  ready  for  settlement.^' 


only  after  the  default  of  their  prin- 
cipal has  been  fixed.  Grady  r.  Hughes, 
80  Mich.  184,  44  N.  W.  1050;  Smith 
V.  Everett,  oO  Miss.  575. 

Intervention  by  Sureties, — Sureties 
who  have  paid  part  of  a  judgment 
rendered  against  them  in  another  state 
may  intervene  in  a  suit  for  the  settle- 
ment of  estate  of  deceased  adminis- 
trator. Moore  v.  Smith,  116  N.  C. 
667,  21  S.  E.  506. 

18.  Terry  r.  Bank  of  Cape  Fear,  20 
Fed.  773;  Moreau  V.  Moreau,  25  La. 
Ann.  214. 

In  Kentucky,  the  statute  requires 
that  creditors  of  decedent,  so  far  as 
known  to  plaintiff,  be  made  parties. 
Ashford  v.  Tipton,  21  Ky.  L.  Rop.  806, 
53  S.  W.  268.  And  all  creditors  are 
entitled  to  be  heard.  Payne  v.  John- 
son's Exrs.,  95  Ky.  175,  24  S.  W. 
238. 

Debtors  to  estate  are  not  proper 
parties  to  suit  in  equity  for  settle- 
ment. Citizens'  Nat.  Bank  f.  Bos- 
well's  Admrs.,  93  Ky.  92,  19  S.  W. 
174. 

19.  Diversey  r.  Johnson,  93  Til.  547 
(heirs  proper  but  not  necessary  par- 
ties);  Smith   r.   Rotan,  44  111.  506. 

In  Kentucky,  heirs  and  devisees  are 
necessary  parties  to  suit  for  settle- 
ment of  estate.  Linthecum  v.  Vowels' 
Exr.,  118  Ky.  338,  80  S,  W.  1090; 
Karn  's  Admr.  r.  Seaton,  23  Ky.  L.  Eep. 
101,  62  S.  W.  737. 

Court  may  make  heirs  and  next  of 
kin  parties  in  a  special  proceedings  in 
the  nature  of  a  creditors'  bill.  War- 
den r.  McKinnon,  94  N.  C.  378. 

20.  U.  S.  — Terry  v.  Bank  of  Cape 
Fear.  20  Fed.  773.  Md.— Gordon  v. 
Small,  53  Md.  550,  executor  is  the  rep- 
resentative of  all  those  interested  in 
the  personal  estate.  N.  Y. — Brown  v. 
Ricketts,  3  Johns.  Ch.  553. 

If  legatee  is  made  a  party  defend- 
ant and  dies  while  suit  is  pending,  no 
objection  can  be  made  because  per- 
flQnal    representative    of    deceased    leg- 


atee is  not  made  a  party.     Johnson  V. 
Henagan,  11  S.  C.  93. 

21.  Payne  v.  Hook,  7  Wall.  (U.  S.) 
425,  19  L.  ed.  260.  See  also,  Baines 
V.  Barnes,   64  Ala.  375. 

One  whose  interest  is  only  con- 
tingent is  not  a  necessary  party  to  a 
bill  against  executor  for  an  account- 
ing. United  States  v.  Gillespie,  8  Fed. 
140. 

Joinder. — Distributee  may  maintain 
a  suit  against  personal  representative 
and  one  who  is  a  debtor  of  estate  and 
also  a  distributee,  where  it  is  charged 
that  no  attempt  has  been  made  by 
personal  representative  to  collect  debt 
(Reaper's  Admr.  r.  Chappelear,  104 
Va.  14,  51  S.  E.  170);  although,  in 
Virginia,  it  is  not  proper  to  unite 
debtors  of  estate  as  defendants  (Wil- 
son's Admr.  v.  Wilson,  93  Va.  546, 
25   S.   E.   596). 

New  Parties. — When  necessary  par- 
ties are  not  before  the  court,  the  de- 
fendant may  require  that  such  per- 
sons be  made  parties  of  record  so  that 
they  may  be  concluded  by  the  decree. 
Southall  r.  Shields,   81   N.   C.  30. 

22.  U.  S.  — Hubbard  V.  Urton,  67 
Fed.  419,  holding  sufficient  on  demur- 
rer an  allegation  that  complainants 
"comprise  all  the  heirs  and  next  of 
kin."  Fla.  — West  V.  Reynolds,  35 
Fla.  317,  17  So.  740.  Ky.— Meyer  v. 
Zotel's  Admr.,  96  Ky.  362,  29  S.  W. 
28,  creditor  must  allege  facts  showing 
that  he  has  a  valid  claim.  N.  Y. 
Muir  V.  Trustees,  etc.,  3  Barb.  Ch.  477. 

If  claimant's  right  is  derived  solely 
through  a  will,  he  should  aver  that 
the  will  has  been  admitted  to  probate. 
Wood  V.  Mathews,  53  Ala.  1. 

23.  Acklen  r.  Goodman,  77  Ala. 
521;  Harris  v.  Orr,  42  W.  Va.  745,  26 
S.   E.   455. 

Bill  against  personal  representative 
of  deceased  executor  should  aver  that 
assets  of  first  estate  came  into  hands 
of  defendant.  Maze  v.  Brown,  2  Dem. 
Sur.    (N.   Y.)    217. 

Vol.  VI 


598 


DECEDENTS'  ESTATES 


Complaint  must  show  such  a  breach  of  duty  on  the  part  of  the  defend- 
ant as  to  entitle  complainant  to  the  relief  asked.^* 

Time  Within  Which  Bill  May  Be  Filed. —  Since  a  personal  represen- 
tative is  in  tiie  position  of  a  trustee,  the  ri^'ht  to  an  accounting  is  not 
affected  by  general  statutes  of  limitation,  unless  the  trust  is  repudiated, 
and  is  therefore  barred  only  by  laches.-'^ 

b.  Plea  and  Defenses.  —  The  personal  representative  may  plead 
that  he  has  fully  administered  the  estate,'"  and  may,  in  his  answer, 
set  forth  a  copy  of  his  final  account.-^  An  answer  averring  that  the 
petitioner  has  parted  wuth  all  his  interest  in  the  estate  sets  forth  a 
sufficient  defense.^® 


24.  For  bills  containing  sufficient 
averments,  see,  Fla.  — Anderson  v.  Nor- 
throp, 30  Fla.  612,  12  So.  318.  Ky. 
Holland  r.  Lowe,  101  Ky.  9S,  39  S.  W. 
834.  Miss. — Swinney  r.  Cockrell,  86 
Miss.  353,  38  So.  360.  N.  C— Mann  f. 
Baker,    142    N.    C.    235,    55    S.    E.    102. 

Petition  for  further  accounting 
against  an  executor  who  has  accounted 
and  has  been  discharged,  should  aver 
that  further  property  has  come  to  his 
hands  as  executor.  Matter  of  Jenkins, 
132  App.  Div.  339,  117  N.  Y.  Supp. 
74. 

Where  necessary  allegations  are  pre- 
scribed by  statute,  as  in  Kentucky,  the 
bill  need  only  conform  to  statutory 
requirements.  Holland  v.  Lowe,  101 
Ky  98,  39  S.  W.  834.  And  it  is  not 
necessary  that  bill  contain  an  allega- 
tion of  fraud  or  mismanagement  on 
the  part  of  the  personal  representa- 
tive. Faulkner  V.  Tucker,  26  Ky.  L, 
Eep.   1130,  'S3   S.  W.  579. 

Amendment  of  Bill. — The  court  may 
permit  amended  bill  to  be  filed  setting 
up  facts  to  establish  a  right  not  claimed 
in  original  bill.  Cheever  v.  Ellis,  144 
Mich,  477,  108  N.  W.  390. 

25.  See   cases    cited   in   YITT,   A,   3. 
In   Kentucky,    under    St.    §3847,     an 

action  to  settle  the  estate  may  be 
brought  as  soon  as  the  personal  rep- 
resentative qualifies.  Brand's  Exr.  v. 
Brand,   109  Ky.   721,  60   S.  W.   704. 

26.  Ky.— Bedell's  Admr.  t?.  Keeth- 
ley,  5  T.  B.  Mon  598.  N.  Y.  — Ray- 
ner  v.  Pearsall,  3  Johns.  Ch.  578.  S.  C. 
Thompson  V.  Buckner,  Riley  Eq.  33,  2 
Hill    Eq.   499. 

When  defendant  pleads  "quod  plene 
computent,  he  must  aver  that  there  has 
been  an  account  stated  between  plaint- 
iff and  himself,  and  that  as  stated  it 
is  just  and  true;  and  when  practicable, 
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it  is  proper  that  a  copy  of  the  ac- 
count so  settled  should  be  annexed  to 
the  answer."  Grant  v.  Bell,  87  N.  C. 
34. 

It  is  a  good  plea  in  bar.  in  a  pro- 
ceeding by  legatees  against  estate  of 
a  deceased  executor,  that  a  full  ac- 
counting and  settlement  has  been  had 
between  administrator  of  deceased  ex- 
ecutor and  administrator  de  bonis  non 
of  first  testator.  Jones  v.  Wooten,  137 
N.  C.  421,  49  S.  E.  915. 

In  an  action  against  one  who  is  ad- 
ministratrix and  widow  of  decedent, 
an  allegation  by  defendant  that  the 
personalty  received  by  her  is  no  more 
than  allowed  to  her  by  law  does  not 
state  a  sufficient  reason  why  account- 
ing should  not  be  required.  Clement 
r.  Riley,  29  S.  C.  286,  6  S.  E.  932. 

27.  Mitchell  r.  Mitchell,  3  Md.  Ch. 
71;  Hanlon  v.  Wheeler  (Tex.  Civ.  App.), 
45  S.  W.  821  (although  reference  to 
account  on  file  is  sufficient). 

"It  is  an  established  rule  in  chan- 
cery practice  that  a  party  charging 
himself  in  a  schedule  to  his  answer, 
cannot  discharge  himself  by  another 
schedule  to  the  same  answer  stating 
his  disbursements."  Dodson  v.  Dod- 
son,  6  Heisk.    (Tenn.)    110. 

28.  Price's  Estate,  24  Pa.  Co.  Ct. 
224. 

Cross-Bill. — When  a  release  to  ad- 
ministrator is  executed  after  answer 
to  bill  praying  for  settlement  is  filed, 
a  cross-bill  is  the  appropriate  mode  of 
bringing  forward  the  release.  Pear- 
son V.  Darrington,  32  Ala.  227.  See 
generally  the  title   "Cross-Bills." 

Defense  of  Surety.— A  surety  on 
bond  of  administrator,  when  sued  in 
equity  to  compel  a  settlement  of  the 
administration,  may  plead  all  the  de- 
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IX.  ACCOUNTING.  —  A.  Form  and  Sufficiency  of  Account. 
Although  no  special  form  need  be  adopted  by  the  personal  repre- 
sentative in  making  up  his  account, ^^  the  practice  in  nearly  all  juris- 
dictions is  to  require  an  itemized  statement  of  receipts  and  disburse- 
ments.^°  The  statement  should  account  for  all  the  property  mentioned 
in  the  inventory  of  the  estate.^^  "When  the  account  is  not  sufficiently 
definite,  the  court  may  require  that  the  personal  representative  make 
it  more  specific. ^^ 


fenses      available      to      his      principal. 
Baines  r.   Barnes,  64   Ala.  375. 

29.  Solomons  r.  Kursheedt,  3  Dem. 
Sur.    (N.   Y.)    307. 

30.  Conn.  —  Hutchinson's  Appeal 
from  Probate,  34  Conn.  300;  Swan  v. 
Wheeler,  4  Day  137.  Ky.— Steele  v. 
Norrison's  Admr.,  4  Dana  617.  La. 
Hickman  r.  Flenniken,  12  La.  Ann. 
268.  Mich.  — Loomis  r.  Armstrong,  49 
Mich.  521,  14  N.  W.  505.  N.  Y. 
Gardner   r.   Gardner,   7   Paige   112. 

Compare.  Wheaton  v.  Pope,  91  Minn. 
299,  97   X.  W.  1046. 

Contents.— "  When  an  estate  is  fully 
administered,  the  executor  or  adminis- 
trator is  required  to  file  his  final  ac- 
count which  must  contain  a  detailed 
statement  of  the  amount  of  money  re- 
ceived and  expended  by  him,  from 
whom  received,  and  to  whom  paid,  and 
refer  to  the  vouchers  for  such  pay- 
ments, and  the  amount  of  money  and 
property,  if  any,  remaining  unex- 
pended and  unappropriated."  In  re 
Osburn's  Estate,  36  Ore.  8,  58  Pac. 
521. 

In  South  Carolina,  "according  to  the 
practice  of  the  English  courts,  all  par- 
ties accounting  before  the  Master  are 
required  to  bring  in  their  accounts  in 
the  form  of  debtor  and  creditor,  ac- 
companied by  an  affidavit  containing 
a  verification  of  the  accuracy  of  the 
schedules  in  which  are  contained  the 
details  of  account."  Duncan  v.  To- 
bin,  1  Cheves  Eq.  (S.  C.)  143,  34  Am. 
Dee.  605. 

In  Pennsylvania,  principal  and  in- 
come should  be  stated  separately  in 
account.  Rankin's  Estate,  9  W.  N. 
C.     (Pa.)     407. 

When  administrator  continues  the 
business  of  his  intestate  without 
authority,  he  need  not  state  in  his  ac- 
count the  receipts  and  disbursements 
of  the  business,  since  he  is  not  acting 
in  his  representative  capacity.  7m  re 
Munzor's  Estate,  4  Misc.  374,' 25  N.  Y. 
Supp.  818. 


An  instrument  Showing  only  dis- 
bursements is  not  an  executor's  ac- 
count and  can  not  be  accepted  as  such 
because  executor  is  entitled  to  the 
estate  of  testator  for  life.  Maxwell 
r.  McCreery,  57  N.  J.  Eq.  2S7,  41  Atl. 
498. 

In  New  York,  the  personal  represen- 
tative need  not  include  in  his  account 
the  items  of  necessary  expenses  paid 
by  him  for  the  benefit  of  the  estate, 
in  order  to  obtain  an  allowance  of  such 
items  by  court.  /)i  re  Brandreth's  Es- 
tate, 64'  App.  Div.  5G6,  72  N.  Y.  Supp. 
333. 

31.  La. — Succession  of  Kendrick,  7 
Rob.  13S.  Ky. — Steele  v.  Morrison's 
Admr.,  4  Dana  617.  Pa. — Hermann's 
Estate,  226  Pa.  543,  75  Atl.  731. 

In  intermediate  account,  an  admin- 
istrator need  not  charge  himself  with 
the  appraised  value  of  the  entire  es- 
tate. In  re  Davis'  Estate,  31  Mont. 
421,  78  Pac.  704. 

Inventory  and  account  should  be 
taken  together  in  ascertaining  condi- 
tion of  estate.  Spicer's  Appeal,  80 
Conn.  620,  69  Atl.  936. 

32.  Hirschfeld  v.  Cross,  67  Cal.  661, 
8  Pac.  507. 

Amendment. — The  court  may  allow 
amendments  and  additions  to  account 
presented  for  settlement,  in  further- 
ance of  justice,  up  to  the  time  the 
account  is  finally  passed  upon  by  the 
court.  Loomis  v.  Armstrong,  63  Mich. 
355,  29  N.  W.  867.  See  also,  Matter 
of  Hodgman,  11  App.  Div.  344,  42 
X.  Y.   Supp.  1004. 

Account  of  Ancillary  Administration. 
Executors  appointed  at  domicile  of 
testator  must  there  render  an  account 
of  the  property  administered  by  them 
which  is  situated  in  another  state  and 
if  required  to  render  an  account  in 
such  other  state,  should  obtain  and 
file  a  certified  copy  of  the  account  there 
rendered,"  with  a  certificate  of  the 
proper  court  that  the  same  has  been 
examined,   allowed    and    confirmed    and 
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Blending  Accounts.  —  A  personal  representative  should  not  T)lend  in 
one  account  his  transactions  as  executor  and  guardian, ^^  as  administra- 
tor and  tutor,^*  or  as  administrator  ami  trustee  under  api)ointnieut 
of  court."  It  is  not  good  practice  to  blend  administration  and  dis- 
tribution accounts  and  the  court  may,  of  its  own  motion,  refuse  to  eon- 
firm  the  account  of  a  personal  representative  which  contains  items  of 
distribution.-*" 

Verification.  —  The  account  of  an  administrator  or  executor  should 
be  verified.^^ 

B.  Objections  to  Account.  —  1.  In  General.  —  Upon  receipt  of 
notice  that  executor  or  administrator  lias  presented  his  accounts  for 
settlement,  which  is  generally  required  by  statute,^-  any  one  who 
WMshes  to  object  to  the  account  should  file  his  exceptions  thereto,^" 
although  the  court  may  reject  any  improper  items  in  the  account  when 
no  objections  are  made.^°    Accountant  may  tak<?  advantage  of  the  fact 


that  the  original  account  and  neces- 
sary vouchors  are  on  file  there."  In  re 
Phelps,  3  Ohio  Dec.  Kepriut  13,  2  Wkly. 
Law  Gaz.  120. 

33.  Thomas'  Estate,  2  Kulp  (Pa.) 
160. 

34.  Succession  of  Bertrand,  127  La. 
857,  54  So.  127;  Succession  of  Milmo, 
47  La.  Ann.  126,  16  So.  772. 

35.  Simon's  Estate,  9  Pa.  Dist.  59. 
Compare,  Whitney  v.  Phoenix,  4  Redf. 
Sur.   (N.  Y.)    180. 

Two  estates  can  not  be  blended  and 
considered  as  one,  although  parties  in 
interest  to  both  are  the  same  and  all 
agree  to  the  settlement  as  one  estate. 
Richardson's  Admr.  V.  Richardson,  24 
Ala.  395. 

36.  Thompson's  Estate,  229  Pa.  542, 
79  Atl.  173;  Wentz's  Estate,  225  Pa. 
566,   74  Atl.  424. 

Separate  accountings  should  not  be 
made  by  administrators  of  one  estate. 
In  re  Smith's  Estate,  40  Misc.  331,  81 
N.  Y.  Supp.  1035. 

37.  La.— Succession  of  Rabasse,  50 
La.  Ann.  746,  23  So.  910.  N.  Y.—In  re 
Brandreth's  Estate,  64  App.  Div.  566,  72 
N.  Y.  Supp.  333;  Gardner  f.  Gardner, 
7  Paige  112;  Kellett  r.  Rathbun,  4 
Paige  102.  N.  C. — Rich  v.  Morisey,  149 
N.  C.  47,  62  S.  E.  762.  S.  C— Duncan 
».  Tobin,  1  Chaves  Eq.  143,  34  Am. 
Dee.  605. 

Where  there  is  more  than  one  ex- 
ecutor or  administrator,  the  affidavit 
of  one  to  the  truth  of  the  account  is 
sufficient.  Kennedy  v.  Wachmuth,  12 
Serg.  &  R.  (Pa.)  171,  14  Am.  Dec. 
676. 


38.  111.— Reizer  r.  Mertz,  223  111. 
555,  79  X.  E.  2S3,  quoting  Illinois  stat- 
ute requiring  notice  "in  such  manner 
as  the  court  may  direct."  Me.— Mc- 
Kenzie  r.  Weber  Hospital  Assn.,  106 
Me.  385,  76  Atl.  704.  Mont.— /»  re 
Davis'  Estate,  35  Mont.  273,  88  Pac. 
957. 

39.  Cal.— Estate  of  More,  121  Cal. 
635,  54  Pac.  148.  Ind.  — Swift  r.  Har- 
Icy,  20  Ind.  App.  614,  49  N.  E.  1069. 
La. — Succession  of  Bofenschen,  29  La. 
Ann.  711.  N.  J.— Poulson  V.  National 
Bank  of  Frenchtown,  33  N.  J.  Eq. 
250.  "In  these  proceedings  the  account 
and  the  objections  thereto  form  the 
pleadings;  and  the  objector  to  the  ac- 
count is  as  much  bound  to  set  up  in 
such  objections  any  claim  which  he 
proposes  to  make  against  the  admin- 
istrator as  the  defendant  in  an  action 
is  bound  to  set  up  in  his  answer  any 
claim  which  he  proposes  to  urge 
against  the  plaintiff."  Matter  of  Hart, 
60  Hun  516,  15  N.  Y.  Supp.  239. 

Party  contesting  account  may  do  so 
by  disputing  items  of  disbursements, 
or  by  adding  charges  and  showing 
larger  assets.  Loomis  v.  Armstrong, 
49  Mich.  521,  14  N.  W.  505. 

Waiver.— One  who  fails  to  object  to 
one  item  in  an  administrator's  account, 
although  objecting  to  others,  does  not 
waive  his  right  to  object  to  such  item 
upon  the  filing  of  a  supplemental  ac- 
count by  the  administrator.  Morissey 
V.  Rogers,  120  111.  App.  37. 

40.  Waller  v.  Ray,  48  Ala.  468;  Es- 
tate of  Willey,  140  Cal.  238,  73  Pac. 
998:  Estate  of  More,  121  Cal.  635,  54 
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that  objections  are  filed  too  late,  since  statutes  of  limitation  fre- 
quently prescribe  the  time  within  which  exceptions  to  the  account  of 
an  executor "«r  administrator  may  be  filed." 

2.  Who  Entitled  To  File.  —  Persons  Interested.  —  Any  person  in- 
terested in  the  settlement  of  the  accounts  of  an  administrator  or 
executor  has  a  right  to  file  exceptions*-  but  the  court  will  not  entertain 
exceptions  presented  by  one  who  has    no    interest    in    the    estate." 


Pac.  148;  Estate  of  Spanier,  120  Cal. 
698,  53  Pac.  357;  In  re  Sanderson,  74 
Cal.  199,  15  Pac.  753.  Compare,  Es- 
tate of  Stitzel,  221  Pa.  227,  70  Atl. 
749. 

41.  See,  Larkin  r.  Simms,  2  Penne. 
(Del.)  543,  46  Atl.  750,  quoting  Del. 
Eev.  Code,  ch.  124,  §7,  limiting  time 
to  three  years  after  settlement. 

Timfe  for  Filing. — It  is  not  too  late 
to  file  exceptions  to  account  although 
accountant  has  introduced  his  evidence 
and  closed,  when  judgment  has  not 
been  rendered.  Succession  of  Scott,  41 
La.  Ann.  668,  6  So.  792. 

Exceptions  to  Partial  Account.— All 
accounts  of  an  administrator  are  open 
to  exception  when  final  account  is 
filed,  although  no  exceptions  have  been 
taken  to  partial  accounts  previously 
filed.  Ala.— Steele  r.  Knox,  10  Ala. 
608.  Miss. — Dement  r.  Heth,  45  Miss. 
388.  Mo.— Picot  r.  Piddle 's  Admr..  35 
Mo.  29.  86  Am.  Dec.  134.  Pa.— Walk- 
er's Estate,  3  Rawle  243.  Especially 
when  contestant  was  not  cited  to  ap- 
pear when  partial  account  filed.  Es- 
tate of  McCunn,  15  X.  Y.  St.  712. 
But  where  parties  file  exceptions 
to  a  partial  account  and  withdraw  them 
before  confirmation,  they  have  na 
right  to  present  the  same  exceptions 
when  final  account  is  filed.  Light's 
Appeal,   22  Pa.   445. 

Laches.- The  court  may  refuse  to 
allow  objections  to  account  to  be  filed 
on  the  ground  of  undue  delay,  al- 
though no  statute  may  bar  right.  Mat- 
ter of  Von  Glahn,  .53  App.  Div.  164, 
65  X.  Y.  Siipp.  865. 

What  Is  Not  La^jhes.— The  time  for 
exceptions  is  when  account  of  personal 
representative  is  presented  and  the  de- 
lay intervening  between  time  of  ap- 
pointment and  time  of  filing  account 
does  not  constitute  laches  in  those  ob- 
jecting. Whittemore  v.  Coleman,  144 
ill.  App.  109,  affirmed,  239  111.  450, 
88  N.  E.  228;  In  re  Lyth,  32  Misc.  608, 
67  N.  Y.  Supp.  579. 


In  Mississippi,  when  court  states  ac- 
count in  vacation,  exceptions  may  be 
filed  in  term  time,  or  if  commissioner, 
on  reference,  states  account,  exception 
may  be  taken  in  court  when  it  is  pre- 
sented for  confirmation.  Smith  V. 
Hurd,  8  Smed.  &  M.  (Miss.)   682. 

Exceptions  Nunc  Pro  Tunc. — The 
court  may  allow  exceptions  to  be  filed 
nunc  pro  tunc  when  application  is 
made  7)romptly  within  the  term  by 
non-resident  parties  who  had  no  actual 
notice  of  proceedings  to  settle  ac- 
counts. Irwin's  Estate,  225  Pa.  372, 
74  Atl.  212. 

42.  Ala.— Byrd  r.  Jones,  S4  Ala. 
336,  4  So.  37.5.  N.  J. — Dunham  r. 
Marsh,  52  X.  J.  Eq.  831,  31  Atl.  619; 
Poulson  V.  National  Bank  of  French- 
town,  33  N.  J.  Eq.  618.  N.  Y.— Mat- 
ter of  St.  .John,  104  App.  Div.  460,  93 
N.  Y.  Supp.  836;  Jn  re  Walton's  Es- 
tate, 38  Misc.  723,  78  N.  Y.  Supp.  296. 
Va. — Triplett's  Exr.  t\  Jameson,  2 
Munf.    242. 

Sureties  on  the  Tiond  of  an  admin- 
istrator with  will  annexed  who  has 
been  discharged  have  sufficient  inter- 
est to  entitle  them  to  file  objections 
to  his  account.  In  re  Sill's  Estate, 
41  Misc.   27-1.  84  X.  Y.  Supp.  213. 

A  subsequent  administrator  may  ob- 
ject to  the  allowance  of  an  item  in  the 
final  account  of  a  previous  administra- 
tor. Estate  of  Spanier,  120  Cal.  698, 
53  Pac.  357, 

Co-Executors. — When  one  of  two  ex- 
ecutors presents  his  accounts,  his  as- 
sociate may  file  objections  thereto. 
Mead  r.  Willoughby,  4  Dem.  Sur. 
(X.  Y.)  364;  Matter  of  Rich,  2  Eedf. 
Sur.   (X.  Y.)   330. 

43.  Ind.— Schrichte  v.  Stites'  Es- 
tate. 127  Ind.  472,  26  X.  E.  77,  1009. 
Miss.— Bvrd  v.  Wells,  40  Miss.  711. 
Neb.— Tunnicliff  r.  Fox,  68  Xeb.  811, 
94  X.  W.  1032,  where  executor's  in- 
terest contingent.  Pa,  —  Estate  of 
'  Stitzel,  221  Pa.  227,  70  Atl.  749;  Estate 
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Creditors.  —  Creditors  of  the  estate  have  sufficient  interest  to  enable 
them  to  object  to  an  account  of  the  personal  representative,"  although 
the  estate  has  not  been  declared  insolvent." 

Heirs  and  Legatees.  —  The  accounts  of  an  executor  or  administrator 
may  be  contested  by  the  heirs"  or  by  legatees.*^ 

3.  Form.  —  Exceptions  to  the  account  of  an  executor  or  administra- 
tor need  not  be  made  in  formal  pleadings,"  but  the  usual  practice  is 


of  Law,  140  Pa.  444,  21  Atl.  429;  Ilcr- 
bein's  Estate,  2  Chest.  Co.  449. 

The  removal  of  an  administrator  and 
the  appointment  of  a  successor  does 
not  divest  the  creditor  of  his  right  to 
file  exceptions  to  the  account  of  the 
first  administrator.  Poulson  r.  Na- 
tional Bank  of  Frenchtown,  33  N.  J. 
Eq.  250. 

One  whose  claim  against  estate  has 
been  .iudicially  denied  will  not  be  per- 
mitted to  object  to  the  allowance  of 
other  claims.  In  re  Williams'  Estate, 
118   N.   Y.   Supp.   562. 

Authority  of  Court  When  Exceptor 
Not  Interested. — In  Estate  of  Pease, 
149  Cal.  107,  85  Pac.  149,  the  court 
said  that  there  "was  no  force  in  the 
point  that  the  person  objecting  was 
not  shown  to  be  a  "person  interested," 
since  the  court  might  inquire  into  all 
the  items  of  the  account  on  its  own 
motion.  And  in  Buchan  r.  Rintoul, 
70  N.  Y.  1,  afirming  10  Hun  183,  the 
court  said:  "There  can  be  no  doubt 
that  he  (the  surrogate)  may  call  to 
his  aid  any  person  to  point  out  errors 
and  defects  in  the  accounts."  See, 
also,  cases  cited  in  In  re  Stitzel,  221 
Pa.  227,  70  Atl.  749,  18  L.  E.  A.  (N.  S.) 
284. 

Attorney  of  an  executor  is  not  a 
party  interested  in  the  settlement  of 
the  accounts  of  the  executor.  Estate 
of  Kruger,  143  Cal.  141,  76  Pac.  891; 
Mead  v.  Willoughby,  4  Dem.  Sur. 
(N.  Y.)   364. 

44.  Cal.— Tompkins  v.  Weeks,  26 
Cal.  50.  La.— Succession  of  McCalop, 
10  La.  Ann.  224.  Mo.— Taylor  v.  Bad- 
er,  117  Mo.  App.  72,  98  S.  W.  80; 
Wilson  V.  Euthrauff,  82  Mo.  App.  435. 
N.  J. — ^Equitable  Life  Assur.  Soc.  v. 
Cheslev,  64  N.  .L  Eq.  348,  51  Atl.  725. 
N.  Y.— 7n  re  Miles'  Estate,  33  Misc. 
147,  68  N.  Y.   Supp.  3&8. 

Creditor  who  has  failed  to  present 
his  claim  within  the  time  prescribed 
by    statute    cannot    object    to    charges 
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in  account.  Schrichte  r.  Stites'  Es- 
tate, 127   Ind.  472,  26  N.  E.  77,  1009. 

One  who  claims  the  property  men- 
tioned in  the  account  as  belonging  to 
himself  is  not  entitled  to  contest  ac- 
count as  a  creditor.  €athey  r.  Kerr, 
15  La.  Ann.  228. 

Creditor  of  a  distributee  has  not 
suflBcient  interest  to  authorize  him  to 
file  exceptions  (Owens  r.  Thurmond 'a 
Admr.,  40  Ala.  289);  nor  has  the  cred- 
itor of  an  heir  (Succession  of  Junqua, 
123    La.    714,   49   So.   482). 

Creditors  of  the  executor  of  a  de- 
ceased executor  can  not  object  to  the 
account  filed  as  to  the  estate  of  the 
latter 's  testator.  Estate  of  Law,  140 
Pa.  444,   21    Atl.  429. 

45.  Byrd  r.  Jones,  84  Ala.  336,  4 
So.  375.  Compare,  Succession  of  Gohs, 
37  La.   Ann.  428. 

46.  Cal.— 7n  re  Misamore,  90  Cal, 
169,  27  Pac.  68.  La.— Succession  of 
Van  Hoven,  46  d.a.  Ann.  911,  15  So. 
391;  Succession  of  Sterry,  38  La.  Ann. 
854;  .Succession  of  Ames,  33  La.  Ann. 
1317;  Succession  of  Barbour,  17  La. 
Ann.  133.  Mo. — McClelland  v.  Mc- 
Clelland, 42  Mo.  App.  32.  Pa.. 
Dampf's  Appeal,  97  Pa.  371. 

47.  Estate  of  Pease,  149  Cal.  167, 
85  Pac.  149;  Metzger  v.  Metzger,  1 
Brad.    (N.  Y.)   265. 

48.  Taylor  v.  Bader,  117  Mo.  App. 
72,  98   S.'W.   80. 

Statute  must  be  followed  when  it 
prescribes  the  manner  in  which  ex- 
ception to  account  may  be  taken. 
Blackwell  v.  Blackwell,  29  N.  J.  Eq. 
576. 

Answer  to  Exceptions. — No  answer 
to  an  exception  to  account  is  author- 
ized, and  no  question  can  be  raised 
to  a  demurrer  to  such  answer  when 
filed.     Dohle  v.  Stults,  92  Ind.  540. 

Demurrer  Improper.— The  final  ac- 
count of  an  executor  or  administrator 
is  not  in  the  nature  of  a  complaint  and 
is  not  the  subject  of  demurrer.  Conger 
V.  Babcock,  87  Ind.  497. 
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to  require  that  the  exceptions  be  reduced  to  writing.*^  The  exceptions 
should  set  forth  specifically  the  items  objected  to  and  the  grounds  of 
objection.^" 

4.  Questions  Which  May  Be  Raised.  —  Exceptions  to  the  account 
must  be  confined  to  issues  legally  arising  from  the  account,"^  and  the 
court  cannot  consider  exceptions  which  seek  to  raise  collateral  issues.^^ 


49.  Ala. — Cummings  r.  Bradley,  57 
Ala.  224,  Tvriting  required  by  rule  of 
court.  Cal. — Estate  of  Sylvar,  1  Cal. 
App.  33,  SI  Pac.  663;  Estate  of  More, 
121  Cal.  635,  54  Pac.  148.  La.— Suc- 
cession of  Von  Hoven,  46  La.  Ann. 
911,  15  So.  391,  quoting  Art.  1004, 
Code  of  Practice,  providing  for  written 
objections. 

Contra,  Steele  r.  Knox,  10  Ala.  608. 

Discretion  of  Court. — The  court  may, 
in  its  discretion,  listen  to  objections 
to  the  account  of  a  personal  represen- 
tative before  written  objections  are 
filed.  Estate  of  Kennedy,  120  Cal. 
458,  52  Pac.   820. 

50.  Ala.— Cummings  v.  Bradley,  57 
Ala.  224.  Cal.— Estate  of  More]!  121 
€al.  635,  54  Pac.  148;  Estate  of  Syl- 
var, 1  Cal.  App.  35,  81  Pac.  663.  Ga. 
Tate  f.  Gairdner,  119  Ga.  133,  46  S.  E. 
73,  citing  Bonner  v.  Evans,  89  Ga.  656, 
15  S.  E.  906.  La. — Succession  of  Van 
Hoven,  46  La.  Ann.  911,  15  So.  391; 
Succession  of  Bofenschen,  29  La.  Ann. 
711.  N.  Y.— Thompson  r.  Mott,  2  Dem. 
Sur.  154  (no  statute  requires  specific 
objections  but  only  rule  of  court); 
Metzger  v.  Metzger,  1  Brad.  Sur.  265 
(must  surcharge  or  falsify).  Pa.— Ree- 
side  V.  Keeside,  6  Phila.  507. 

General  Objection  Insufficient. — When 
administrator  in  liis  aL(,uuut  claims 
credit  for  an  account  held  by  him 
against  estate,  part  of  which  is  barred 
by  the  statute  of  limitations,  a  gen- 
eral objection  not  limited  to  the  part 
which  is  barred  may  be  overruled. 
Kobertson  v.  Black,  74  Ala.  322.  Seo 
also,  Pearson  v.  Darrington,  32  Ala. 
227.  Compare,  Peck  r.  Sherwood,  56 
N.  Y.  615;  Matter  of  Hall,  7  Abb.  N.  C. 
(N.  Y.)  149. 

In  equity,  one  who  objects  to  a 
stated  account  must  allege  an  omission 
in  the  account  or  deny  the  correct- 
ness of  some  or  all  of  the  items  ren- 
dered. Tate  V.  Gairdner,  119  Ga.  133, 
46   S.    E.    73. 

When  executrix  of  a  will  was  en- 
titled to  file  exceptions  to  account  of 


executor  of  another  testator,  the  fact 
that  she  presented  exceptions  in  the 
name  of  the  "estate"  instead  of  in 
her  own  name  as  executrix  was  im- 
material. Estate  of  Robinson  v.  Hodg- 
kin,  99   Wis.  327,  74  N.  W.  791. 

Exceptions  to  Supplemental  Account. 
When  a  supplemental  account  for  mat- 
ters occurring  after  settlement  of  final 
account  is  filed,  exceptions  to  it  must 
be  confined  to  what  is  contained  in 
that  account.  Irvine's  Estate,  209 
Pa.   325,    58   Atl.    618. 

Signature. — In  Louisiana,  the  statute 
provides  for  the  signing  of  objections 
by  the  heirs  or  other  claimants  or  their 
counsel.  Succession  of  Van  Hoven,  46 
La.  Ann.  911,  15  So.  391. 

Verification. — The  surrogate  has  au- 
thority to  compel  one  who  files  excep- 
tions to  an  account  to  verify  his  state- 
ment of  exceptions.  Thompson  v.  Mott, 
2  Dem.  Sur.   (X.  Y.)   154. 

51.  Succession  of  Joseph  Oteri,  108 
La.  395,  32  So.  423;  Browning  r.  Rich- 
ardson,  1*56  Mo.  361,  «5   S.   W.  518. 

52.  Cases  Wliere  Issues  Deemed  Col- 
lateral.—U.  S.  — West  r.  Smith,  8  How. 
402,  12  L.  ed.  1130,  right  of  legatee 
to  certain  realty.  Cal. — Estate  of 
Vance,  141  Cal.  624,  75  Pac.  323, 
whether  decedent  formerly  held  certain 
property  as  trustee.  Ind. — First  Nat. 
Bank  of  Indianapolis  f.  Hanna,  12  Ind. 
App.  240,  39  X.  E.  1054,  whether  de- 
cree to  sell  realty  erroneous.  la. — In  re 
Brown's  Estate,  113  Iowa  351,  85  N.  W. 
617  (money  belonging  to  third  person 
converted  by  executor  to  his  own  use 
but  reported  in  account);  MoLeary  v. 
Doran,  79  Iowa  210,  44  N.  W.  360 
(whether  adjudication  on  claim  cor- 
rect); Estate  of  Berryhill,  61  Iowa 
345,  16  X.  W.  198  (whether  executor 
fraudulently  procured  property  in  life- 
time of  decedent);  Ashton  v.  Miles, 
49  Iowa  564  (whether  administrator 
procured  allowance  of  his  claim  against 
estate  by  fraud).  La.— McNeely  v. 
McNeely,  50  La.  Ann.  823,  24  So.  338 
(rights    of    executor    and    joint    owner 
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A  claim  allowed  by  the  personal  representative  may  oe  contested  on 
final  settlement"  and  the  question  whether  or  not  a  claim  be  paid  as 
preferred  may  be  raised  on  exceptions.^* 

C.  Trial.  —  1.  Right  to  Jury.  —  In  the  absence  of  statute,  neither 
the  personal  representative  who  is  accounting  nor  the  person  filing 
exceptions  can  insist  that  the  issues  arising  on  exceptions  be  sub- 
mitted to  a  jury,"  and  where  there  is  a  trial  by  jury  of  the  issues 
raised,  their  verdict  is  merely  advisory .^^  Issues  relative  to  items,  tlie 
allowance  of  which  is  discretionary  with  court,  cannot  be  submitted 
to  jury." 


relative  to  improvements);  Succession 
of  Blancand,  48  La.  Ann.  578,  19  So. 
683  (claim  for  specific  property  held 
by  executor).  Mass. — Newell  v.  West, 
149  Mass.  520,  21  N.  E.  954,  whether 
allowance  to  widow  by  court  properly 
made.  Nev. — Estate  of  Millenovich,  5 
Nev.  161,  whether  appraisers  disinter- 
ested. N.  Y.— Carroll  v.  Hughes,  5 
Eedf.  Sur.  337,  whether  administrator's 
appointment  valid. 

Exception  Not  for  Collection  of 
Debt. — An  exception  must  be  to  the 
correctness  of  the  account  in  charge 
or  discharge  and  must  not  have  for  its 
object  simply  the  recovery  of  a  sum 
of  money  due  exceptors.  (Succession 
of  Sanchez,  41  La.  Ann.  504,  6  So. 
791;  Carev  r.  Monroe,  54  N.  J.  Eq. 
632,  35  Atl.  456. 

Res  Adjudicata.— Exceptions  to  a 
settlement  relating  to  matters  with  re- 
spect to  which  a  court  of  competent 
jurisdiction  has  entered  a  judgment, 
will  not  be  considered  by  the  court. 
Ladd  V.  Stephens,  147  Mo.  319,  48  S. 
W.  915. 

53.  Estate   of   Hill,   62   Cal.   186. 
In    Louisiana,    the    question    of    the 

widow's  right  to  the  marital  fourth 
may  be  raised  on  a  contest  of  execu- 
tor's account.  Succession  of  Leppel- 
man,  30  La.  Ann.  468. 

54.  Goodbub  v.  Hornung,  127  Ind. 
181,  26  N.  E.  770;  Cunningham  V.  Cun- 
ningham, 94  Ind.  557. 

Waste.— In  Missouri,  court  may  in- 
vestigate exception  that  administrator 
sold  real  estate  at  a  less  price  than  he 
was  offered  therefor,  since  such  act 
was  waste.  Johnson  v,  Johnson,  72 
Mo.  App.  386. 

55.  Ala. — Kirksey  v.  Kirksey,  41 
Ala.  626;  Savage  v.  Dickson,  16  Ala. 
257;  Reynolds'  Admrs.  v.  Reynolds' 
Distributees,  11  Ala.  1023;  Willis' 
Admr.  v.   Heirs   of   Willis,  9   Ala.   330. 
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Ark.  — Crow  r.  Reed,  38  Ark.  482  (con- 
test of  guardian's  account).  Cal. 
In  re  Sanderson,  74  Cal.  199,  15  Pac. 
753;  In  re  Moore,  72  Cal.  335,  13  Pac. 
880.  m.— Boyd  v.  Swallows,  59  111. 
App.  635.  Ind. — Taylor  v.  Wright,  93 
Ind.  121.  La. — Succession  of  Bozant, 
5  La.  Ann.  709.  Mo. — Estate  of 
Schooler  r.  Stark,  73  Mo.  App.  301, 
citing  In  re  Instate  of  Meeker,  45  Mo. 
App.  180.  Pa.— Sharp's  Appeal,  3 
Grant's  Cas.  260. 

Statute  of  Maryland  has  been  held 
to  grant  either  party  to  controversy  a 
right  to  require  that  issue  be  framed 
for  submission  to  jury.  In  re  Estate 
of  Atwood,  2  App.  Cas.  (D.  C.)   74. 

In  Michigan,  the  parties  have  a  right 
to  a  trial  by  jury  when  there  is  an 
appeal  to  the  circuit  court.  Wisner  v. 
Mablev's  Estate,  70  Mich.  271,  38  N. 
W.  262;  Grovior  V.  Hall,  23  Mich.  7. 

In  Pennsylvania,  the  statute  gives 
orphans  court  authority  to  direct  an 
issue  to  the  common  pleas,  but  exercise 
of  power  is  discretionary  and  veidict 
is  not  binding  on  court.  Thompson's 
Appeal,  103  Pa.  603. 

56.  Cal.— In  re  Moore,  72  Cal.  335, 
13  Pac.  880,  holding  immaterial  an 
irregularity  in  the  formation  of  the 
jury  or  any  error  in  instructions. 
Mich.— 7n  re  Pfeffer's  Estate,  117 
Mich.  207,  75  N.  W.  454.  Pa.— Thomp- 
son's  Appeal,  103  Pa.  603. 

Verdict  of  Jury. — A  general  verdict 
should  not  be  taken.  Loomis  v.  Arm- 
strong, 49  Mich.  521,  14  N.  W.  505. 

57.  Wisner  v.  Mabley's  Estate,  70 
Mich.  271,  38  N.  W.  262,  citing  Mayna- 
dier  v.  Armstrong,  98  Md.  175,  56  Atl. 
357;  Gott  v.  Gulp,  45  Mich.  265,  7  N. 
W.  767. 

Framing  Issues.— Issues  should  be  as 
specific  as  possible  and  framed  on  the 
matters  in  controversy.  Loomis  v. 
Armstrong,  49  Mich.  521,  14  N.  W.  505, 
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2.  Manner  of  Conducting.  —  On  the  hearing  of  exceptions  to  the 
account  of  an  executor  or  administrator,  the  court  should  apply  the 
rules  of  procedure  in  civil  causes  but  sliould  not  require  strict  for- 
mality,^® and  the  practice  should  conform  as  nearly  as  possible  to 
that  in  equity.^*  The  personal  representative  usually  stands  as 
plaintiff  and  the  exceptor  as  defendant  in  the  proceedings,"*'  and  the 
former  is  entitled  to  open  and  close  both  the  evidence  and  the  argu- 
ment when  the  issues  throw  upon  him  the  burden  of  proof.*^^  The 
court  may  investigate  any  question  necessarily  involved  whether  relat- 
ing to  personalty  or  realty."- 

3.  Burden  of  Proof.  —  When  On  Accountant.  —  Wliere  the  execu- 
tor or  administrator  claims  a  credit  for  money  expended  by  him  in 
payment  of  a  debt,  the  burden  of  proving  the  existence  of  the  debt 
and  its  payment  rests  upon  him,"^  especially  where  payment  was  for 


58.  Goodbub  v.  Estate  of  Hornung, 
127  Tnd.  181,  26  N.  E.  770;  Wysong  v. 
Nealis,  13  Ind.  App.  165,  41  N.  E.  388. 

Proceedings  are  in  the  nature  of  a 
suit  between  the  parties.  Gray  v.  Har- 
ris, 43  Miss.  421. 

59.  Mich. — iLoomis  r.  Armstrong,  49 
Mith.  521,  14  N.  W.  505.  Mo.— Estate 
of  Danforth,  66  Mo.  App.  586;  In  re 
Estate  of  Meeker,  45  Mo.  App.  186. 
Pa.  — Appeal  of  Rhoades,  3  Eawle  420; 
Appeal  of  Sterrett,  2  Pen.  &  W.  419. 

Equitable  rules  and  not  mere  tech- 
nicalities should  be  regarded  in  de- 
termining the  liability  of  an  adminis- 
trator or  executor.  Brown  v.  Forsche, 
43  Mich.  492,  5  N.  W.  1011. 

When  an  amended  account  is  filed 
shortly  before  hearing,  those  objecting 
to  account  should  be  given  an  oppor- 
tunity to  file  objections  thereto.  Suc- 
cession of  Hasley,  27  La.   Ann.  586. 

60.  Brownlee  r.  Hare,  64  Ind.  311; 
Yingling  v.   Hesson,   16   Md.   112. 

Proceeding  involves  an  adjudication 
upon  each  item.  Hall  r.  Grovier,  25 
Mich.   428. 

61.  Taylor    r.    Burk,    91    Ind.     252 
Tingling  v.  Hesson,  16  Md.  112. 

62.  In  re  Bruchaeser's  Estate,  49 
Misc.   194,  98  N.  Y.  Supp.  937. 

Court  may  disregard  an  objection 
made  with  reference  to  the  manage- 
ment of  the  real  estate  by  adminis- 
trator when  account  does  not  touch  on 
that  subject  and  when  estate  remains 
open.  In  re  Smith 's  Estate,  133  Iowa 
142,   109   N.   "W.    196. 

Scope  of  Investigation. — The  court 
should  exclude  evidence  not  relevant  to 
the  disputed  items.  La.  — Succession  of 
Bofenschen,    29    La.    Ann.    711.      Neb. 


In  re  Estate  of  Whiton,  86  Neb.  367, 
125  N.  W.  606.  Ore.— 7«  re  Roach's 
Estate,  50  Ore.  179,  92  Pac.  118. 

Where  no  balance  for  distribution  is 
shown,  the  court  should  simply  ascer- 
tain correctness  of  account,  and  it  is 
error  for  court  to  hear  and  determine 
claims  of  creditors,  legatees  and  dis- 
tributees. Snvder's  Estate,  15  Pa.  Co. 
Ct.  253. 

Exceptors  have  the  right  to  have 
their  objections  disposed  of  in  a  legal 
manner  and  are  entitled  to  introduce 
evidence  in  proof  of  their  averment 
that  they  are  heirs  interested  in  estate. 
7/1  re  Oilschlager's  Estate,  50  Ore.  55, 
89  Pac.   1049. 

Adjournment  and  Stay. — When  an 
issue  is  raised  which  must  be  determ- 
ined in  a  direct  action,  the  proceed- 
ings may  be  adjourned  for  a  sufficient 
time  to  enable  parties  to  ejstablish 
their  rights  (Succession  of  Troxler,  46 
La.  Ann.  738,  15  So.  153;  In  re 
Schmidt's  Estate,  58  N.  Y.  Supp.  595); 
but  stay  will  not  be  granted  because  of 
pendency  of  action  involving  title  to 
decedent's  real  estate  (Matter  of  Ben- 
edict, 15  N.  Y.  St.  746). 

63.  Ala,— Jenks  v.  Terrell,  73  Ala. 
238;  Harwood's  Admr.  v.  Pearson,  60 
Ala.  410;  Pearson  r.  Darrington,  32 
Ala.  227.  Ind.— Wysong  v.  Nealis,  13 
Ind.  App.  165,  il  N.  E.  388.  La. 
Succession  of  Conery,  106  La.  50,  30 
So.  294;  Succession  of  Dougart,  30  La. 
Ann.  268.  Me. — In  re  Eacott,  95  Me. 
522,  50  Atl.  708.  Miss. — Haralson 
V.  White,  38  Miss.  178.  N.  J.— In  re 
Wiley's  Estate,  65  Atl.  212;  Brewster 
V.  Demarest,  48  N.  J.  Eq.  559,  23  Atl. 
271;   Kirby  v.  Coles,  15  N.  J.  L.  441. 
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a  debt  due  accountant  or  for  a  debt  created  by  him."  The  personal 
representative  is  prima  facie  chargeable  with  inventoried  debts  duo 
estate,  and  the  burden  is  upon  him  to  show  that  lie  has  been  unable 
to  collect  them."'  And  wlien  property  is  once  shown  to  have  come 
into  the  possession  of  the  personal  representative,  he  has  the  burden 
of  accounting  therefor.*^" 

When  on  Contestant.  —  The  contestant  has  the  burden  of  proof 
wlien  his  exceptions  are  affirmative  and  are  matters  of  charge  against 
the  accountants^ 


N.  C— Barnawell  v.  Smith,  58  N.  C. 
168.  Ore.— 7/1  re  Roach's  Estate,  50 
Ore.  179,  92  Pac.   118. 

Compare,  Matter  of  Cozine,  104  App. 
Div.  182,  93  N.  Y.  Supp.  557;  In  re 
Wagner,  40  Misc.  490,  82  N.  Y.  Supp. 
797;  Metzger  v.  Metzger,  1  Brad.  Sur. 
(N.  Y.)  265. 

Exact  amount  paid  must  be  shown 
by  accountant  or  he  is  not  entitled  to 
credit  on  an  item.  Cox  v.  Doty,  20 
Ky.  L.   Rep.  287,  45  S.  W.   1044. 

If  claim  is  shown  to  have  been  duly 
allowed  and  ordered  paid  in  the  course 
of  administration,  administrator  will 
be  protected,  if  there  is  no  fraud,  al- 
though claim  was  not  a  proper  one. 
Whittemore  r.  Coleman,  144  111.  App. 
109. 

64.  Matter  of  Cozine,  113  App.  Div. 
22,  98  N.  Y.  Supp.  1041;  Matter  of 
Peck,  79  App.  Div.  296,  80  N.  Y.  Supp. 
76,  affirmed  177  N.  Y.  538,  69  N.  E. 
1129;  Matter  of  Harnett,  15  N.  Y.  St. 
725. 

Note  or  account  which  on  its  face 
appears  to  be  the  obligation  of  ac- 
countant will  be  presumed  to  be  his 
debt  and  he  has  the  burden  of  estab- 
lishing that  it  is  the  debt  of  the 
estate.  Breckinridge  v.  Breckinridge, 
98  Va.  561,  31  S.  E.  9S2. 

65.  Ky.  —  Steele  r.  Morrison's 
Admr.,  4  Dana  617.  Miss.— Tell  City 
Furniture  Co.  v.  Stites,  60  Miss.  849. 
Mo. — Booker  v.  Armstrong,  93  Mo.  49, 
4  S.  W.  727;  Julian  v.  Abbott,  73  Mo. 
580;  Williams  r.  The  Heirs  of  Petti- 
crew,  62  Mo.  460;  Hallway  r.  Eckler, 
105  Mo.  App.  585,  80  S.  W.  46.  N.  C. 
Mann  r.  Baker,  142  N.  C.  235,  55  S.  E. 
102.  Va.— Crouch  r.  Davis'  Exr.,  23 
Gratt.  62.  Vt.— Walworth 's  Estate  v. 
Bartholomew's  Estate,  76  Vt.  1,  56 
Atl.  101. 

If  administrator  wishes  a  discharge 
from  his  official  liability  for  an  ante- 
cedent debt  which  he  owed  the  estate, 
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the  burden  is  upon  him  to  establish 
his  insolvencv.  Ilowell  V.  Anderson, 
66  Neb.  575,  92  N.  W.  760,  61  L.  R.  A. 
313;  Moseley  r.  Johnson,  144  N.  C. 
257,  56  S.  E.  922. 

66.  HI.— Wilbanks  V.  Crosno,  112 
111.  App.  503.  Miss. — Boggan  r.  Wal- 
ter, 12  Smed.  &  M.  6(3(5.  N.  J.— Bay- 
lev 's  Case,  67  N.  J.  Eq.  566,  59  Atl. 
215.  N.  Y.—In  re  Koch,  33  Misc.  153, 
68  N.  Y.  Supp.  375.  Ore. — (  onser's 
Estate,  40  Ore.  138,  66  Pac.  607.  S.  C. 
Turbeville  r.  Flowers,  27  S.  C.  331,  3 
S.  E.  542.  W.  Va.  — Estill  v.  McClin- 
tic's  Admr.,  11  W.  Va.  399. 

Error  in  Inventory.  — The  burden  is 
upon  accountant  to  show  that  property 
was  erroneously  included  in  inventory. 
Dickie    r.    Dickie,    80    Ala.    57. 

67.  Cal.— Estate  of  Vance,  TAl  Cal. 
624,  75  Pac.  323.  La. — Succession  of 
Hough,  119  La.  435,  44  So.  190.  N.  J. 
Kirby  v.  Coles,  15  N.  J.  iL.  441.  N.  Y. 
7/1  re  Taher's  Estate,  30  Misc.  172 
63  N.  Y.  Supp.  728;  Matter  of  Steven- 
son. 86  Hun  325,  33  N.  Y.  Supp.  493. 

Where  no  inventory  was  filed  and 
executors  filed  a  verified  statement 
that  no  property  of  decedent's  estate 
came  into  their  possession,  burden  was 
upon  contestant  to  prove  that  execu- 
tors were  chargeable  with  assets.  Mat- 
ter of  Palmer,  3  Dem.  Sur.  (N.  Y.) 
129. 

Burden  of  establishing  more  assets 
than  are  acknowledged  by  inventory 
is  on  party  objecting  to  account.  Mat- 
ter of  Baker,  42  App.  Div.  370,  59  N. 
Y.   Supp.   121. 

Effect  of  Production  of  Vouchers. 
Where  accountant  produces  vouchers 
covering  items  contested,  the  burden  is 
upon  the  contestant  to  show  that  the 
items  represented  by  the  vouchers 
were  not  just  claims  against  estate. 
7/1  re  Sprague,  40  App.  Div.  615,  57  N. 
Y.  Supp.  1128,  affirmed,  162  N.  Y.  646,  57 
N.  E.   1125;   Matter   of  Frazer,  92   N. 


DECEDENTS'  ESTATES 


607 


4.  Reference.  —  a.  In  General.  —  The  court  exercising  probate 
jurisdiction  is  usually  given  authority  to  refer  matters  arising  upon 
the  settlement  of  the  accounts  of  a  personal  representative  to  an 
auditor,  referee  or  commissioner.^^ 

b.  Eeport  and  Exceptions.  —  The  referee  should  make  a  report  of 
his  finding  to  the  eourt**^  and  the  court  may  compel  the  filing  of  such 
report."" 

Exceptions.  —  An  opportunity  must  be  given  to  persons  interested  to 
present  exceptions  to  the  report  of  a  referee,'^  and  such  exceptions 


Y.  239;  Boughton  v.  Flint,  74  N.  Y. 
476;  Matter  of  White,  6  Dem.  Sur. 
(N.  Y.)  375;  Valentine  V.  Valentine,  3 
Dem.  Sur.   (N.  Y.)   597. 

68.  D.  C— Matter  of  Estate  of 
Ames,  3  MacArthur  30.  Ind.  — Cun- 
ningham r.  Cunningham,  94  Ind. 
557,  by  consent  of  parties.  Ky. 
Chamberlain's  Admr.  v.  Chamber- 
lain, 13  Ky.  L.  Rep.  192,  16 
S.  W.  455.  Mass.— Brigham  r.  Morgan, 
185  Mass.  27,  69  N.  E.  418,  under 
Mass.  St.  1889,  ch.  311.  Miss.— Ander- 
son V.  Gregg,  44  Miss.  170.  N.  Y.—In 
re  Rainforth's  Instate,  37  Misc.  660, 
76  N.  Y.  Supp.  314;  Matter  of  Hoes, 
54  App.  Div.  281,  66  N.  Y.  Supp.  664, 
quoting  N.  Y.  statute;  Buchan  f.  Rin- 
toul,  10  Hun  183;  Matter  of  Douglass, 
3  Redf.  Sur.  538.  Ohio.— James  v. 
West,  67  Ohio  St.  28,  65  N.  E.  156,  to 
commissioner  under  Rev.  St.  §6186. 
Tex. — Dwver  r.  Kalteyer,  68  Tex.  554, 
5  S.  W.   75. 

lu  Arkajisas,  the  statute  authorizes 
the  appointment  of  an  auditor  only 
when  exceptions  to  account  have  been 
filed.  Quinlan  r.  Fitzpatrick,  25  Ark. 
471. 

When  Reference  Unnecessary. — When 
only  question  w;is  as  to  wliether  cer- 
tain items  should  be  charged  against 
administrator  and  when  no  question 
raised  as  to  amount  of  items  or  what 
they  were  for,  a  reference  was  im- 
proper. In  re  Estate  of  Wincox,  186 
111.  445,  57  X.  E.  1073,  affirming  85  IlL 
App.    613. 

Eeference  on  Intermediate  Accounts. 
The  intermediate  account  will  not  be 
referred  when  administrator  objects  on 
ground  that  within  a  short  time  she 
will  be  compelled  to  file  her  final  ac- 
count. In  re  Siesel  's  Estate,  2  N.  Y. 
Supp.  704.  Consult  also,  In  re  De  Rus- 
sy's  Will,  14  X.  Y.  Supp.  177. 

Who  May  Be  Appointed.— Tn  Ken- 
tucky, while   it   is   not   strictly  proper 


for  court  to  appoint  a  member  of  its 
own  body  as  a  commissioner  of  ac- 
counts, such  an  appointment  may  be 
made.  Chalfant  f.  Sterns'  Heirs,  4 
Dana    (Ky.)    602. 

Order  Nunc  Pro  Tunc— When  court 
intended  to  make  a  reference  of  issues 
but  form  of  order  was  that  referees 
should  take  evidence  and  report,  the 
court  may,  after  report  of  referee, 
change  the  order  of  reference  nunc  pro 
tunc.  Matter  of  May,  53  Hun  127,  6 
N.   Y.   Supp.   356. 

Oath  of  Auditors. — An  order  refer- 
ring account  need  not  require  an  oath 
for  the  due  performance  of  duties  to 
be  administered  to  auditors.  Benoit 
V.  Brill,  24  Miss.  83. 

69.  Briscoe's  Distributees  f.  Bradv, 
6  T.  B.  Mon.  (Ky.)  134;  Matter  of  Wood- 
ward, 69  App.  Div.  286,  74  N.  Y.  Supp. 
755;  Matter  of  Hoes,  54  App.  Div.  281, 
66  N.  Y.  Supp.  664,  quoting  §2546,  N. 
Y.  Code  Civ.  Proc,  which  requires 
report  to  surrogate. 

In  Mississippi,  before  report  on  ac- 
count is  filed,  the  court  may  examine 
and  decree  upon  account  directly.  Sat- 
terwhite  r.  Littlefield,  13  Smed.  &  M. 
(Miss.)   302. 

Evidence  upon  which  findings  rest 
need  not  be  stated  in  report,  unless  re- 
quired bv  court.  Mathews  r.  Sheehan, 
76  Conn."  654,  57  Atl.  694,  100  Am.  St. 
Rep.  1017;  Matter  of  Woodward,  69 
App.  Div.  286,  74  N.  Y.  Supp.  755. 

70.  Estate  of  Hansell,  11  Phila. 
(Pa.)   47. 

71.  Ky. — Briscoe's  Distributees  v. 
Brady,  6  T.  B.  Mon.  134,  either  party 
mav  accept.  Miss.  — Benoit  v.  Brill,  24 
Miss.  S3.  S.  C— Tindal  f.  Tindal,  1 
Rich.   111. 

Exceptions  Nunc  Pro  Tunc— Prayer 
of  petition  for  leave  to  file  exceptions 
to  auditor's  report  nunc  pro  tunc  can- 
not be  granted  when  court  receiving 
report  refused  to  allow  exceptions  nunc 
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should  clearly  specify  the  errors  of  which  complaint  is  made."  Ex- 
ceptions to  the  report  must  be  confined  to  the  errors  of  the  referee 
and  cannot  be  taken  where  the  error  is  that  of  the  court." 

c.  Court's  Order  on  Keport.  —  The  findings  of  the  referee  in  his 
report  are  subject  to  approval  or  disapproval  by  the  court  which  ap- 
pointed himj''  and  the  court  may  set  aside  the  report  and  recommit 
it  to  the  referee  for  a  further  hearing  and   report,"   or  the  court 


pro  tunc,  since  petitionor's  remerly  was 
by  appeal  from  such  refusal.  Patton's 
Estate,   19  Pa.  Super.   Ct.   545. 

Waiver  of  Exceptions. — An  adminis- 
trator who,  acting  under  an  erroneous 
impression,  has  waived  his  exceptions 
to  the  report  of  commissioner,  may  be 
permitted  to  withdraw  his  waiver  and 
renew  his  exceptions.  Hannah's  Admr. 
V.   Boyd,   25   Gratt.    (Va.)    692. 

72.  Ga.— Gay  v.  Gay,  114  Ga.  361, 
40  S.  E.  265.  N.  J.— Hurlbut  f.  Hut- 
ton,  44  N.  J.  Eq.  302,  15  Atl.  417. 
N.  Y.— Boughton  V.  Flint,  74  N.  Y. 
47G,  holding  insufficient  the  mere  not- 
ing of  exceptions  in  the  minutes  of 
testimony   taken   before   the   auditor. 

Procedure  When  Evidence  Not  Re- 
ported.—When  order  of  reference  does 
not  require  the  master  commissioner 
to  report  the  evidence,  no  exception 
can  be  taken  to  report  because  evi- 
dence is  not  reported,  but  party  may 
make  the  evidence  part  of  the  record 
by  a  bill  of  exceptions  signed  by  the 
master  commissioner.  Cunningham  v. 
Cunningham,    94   Ind.   557. 

73.  Where  error  complained  of  re- 
lates to  amendment  and  correction  of 
a  former  report  in  accordance  with 
opinion  of  court,  the  error  is  that  of 
the  court  and  can  only  be  corrected 
on  appeal.  Estate  of  Taylor,  12  Phila 
(Pa.)   137. 

Evidence  on  Exceptions. — No  evi- 
dence will  be  received  in  support  of 
exceptions  to  an  auditor's  report,  ex- 
cept that  which  was  laid  before  the 
auditor.  In  re  Harlan's  Estate,  1 
Clark  (Pa.)  451,  3  Pa.  L.  J.  116. 
Compare,  Benoit  v.  Brill,   24  Miss.   S3. 

Duty  of  Court. — On  exceptions  taken 
to  report  of  referee,  the  court  should  con- 
sider in  detail  the  rulings  made  by  the 
referee  which  are  claimed  to  be  erron- 
eous. Matter  of  Bedford,  30  Hun  (N, 
Y.)   551. 

74.  In  re  Courtney's  Estate,  31 
Mont.  625,  79  Pac.  317;  Matter  of 
Woodward,  69  App.  Div.  286,  74  N.  Y. 
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P'upp.  755;  Matter  of  Mellen,  56  Hun 
553,  9  N.  Y.  Supp.  929. 

Report  Advisory  Only. — The  report 
of  referee  is  advisory  merely  and  the 
court  may,  if  it  so  desires,  hear  fur- 
ther testimony  and  make  findings  of 
its  own  upon  which  to  base  its  orders. 
In  re  Courtney's  Estate,  31  Mont.  625, 
79  Pac.  317;  "james  i'.  West,  67  Ohio 
St.  28,  65  N.  E.  156. 

Contents  of  Order  Confirming  in  New 
York. — "  N'otwitlistandiiig  tho  refer- 
ence of  the  accounts  under  section 
2546  of  the  Code,  wo  are  not  prepared 
to  say  that  a  simple  confirmation  of 
the  referee's  report  by  the  surrogate 
is  a  sufficient  decision  to  answer  the 
requirements  of  section  2545.  Unless 
some  authority  can  be  found  to  the 
contrary,  we  think  that  the  safer  prac- 
tice would  be  for  the  surrogate  to 
make  an  independent  decision,  with 
findings  of  fact  and  law,  accepting  or 
rejecting  the  conclusions  of  the  ref- 
eree as  shall  seem  iust."  Matter  of 
Keef,  4.3  Hun   (X.  V.)  98. 

Effect  of  Ordering  Recorded.— The 
order  of  the  county  court  that  the  re- 
port of  commissioners  be  recorded  is  a 
confirmation  of  allowances  made  to  ex- 
ecutors. McCracken's  Heirs  l*.  Mc- 
Cracken's  Exrs.,  6  T.  B.  Mon.  (Ky.) 
342. 

75.  Ky.  —  Steele  v.  Morrison 's 
Admr.,  4  Dana  617.  Miss.— Crowder  v. 
Shackelford,  35  Miss.  321.  N.  Y. 
Abercombie  r.  Holder.  63  N.  Y.  628, 
affirmiufj  4  Hun  141;  Matter  of  Schroe- 
der,  11.3  App.  Div.  204,  99  N.  Y.  Supp. 
176,  affirmed  186  N.  Y.  537,  78  N.  E. 
1112;  Matter  of  Watson,  101  App.  Div. 
550,  92  N.  Y.  Supp.  195;  Matter  of 
Mellen,  56  Hun  553,  9  N.  Y.  Supp.  929; 
Matter  of  Baver,  54  Hun  1S9,  7  N.  Y. 
Supp.  566.  N.  C— Peyton  r.  Smith,  22 
N.  C.  325.  Pa.— Page's  Estate,  3  Pa. 
Dist.  212;  In  re  Harlan's  Estate,  1 
Clark  451,  3  Pa.  L.  J.  116;  Estate  of 
Bradley,  32  Leg.  Tnt.  257,  11  Phila.  87. 
Va.— Thomas  v.  Dawson,  9  Gratt.  531. 
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may  itself  modify  the  report  before  confirming  iV^  The  court  should 
not  set  aside  the  report  except  where  there  is  obvious  error  or  where 
findings  are  clearly  against  the  weight  of  the  evidence.^' 

5.  Decree  Settling  Accounts.  —  a.  Form  and  Sufficiency.  —  Upon 
settlement  of  the  accounts  of  an  administrator  or  executor,  the  court 
should  make  a  decree,  in  writing/*  declaring  the  balance  in  the  hands 
of  the  accountant  belonging  to  the  decedent's  estate.^®     Unless  the 


After  confirmation,  the  court  may 
refer  back  report  of  auditor  to  review 
an  item  alleged  to  be  erroneous. 
Hughes'  Estate,  19  Pa.  Super.  Ct.  534. 

When  Eeference  Back  Discretionary. 
When  administrator  has  failed  to  use 
due  diligence  in  proving  a  charge  in 
his  account  before  the  referee,  the 
court  may,  in  its  discretion,  refuse  to 
send  back  the  report  to  allow  proof. 
In  re  O'llara's  Estate,  50  Misc. 
495,  100  N.  Y.  Supp.  635.  Consult, 
also,  Estate  of  Scheetz,  2  Woodw.  Dec. 
(Pa.)  213,  refusing  to  refer  back  when 
no  newly  discovered  evidence. 

Proceedings  When  Eecommitted. 
When  report  is  referred  back  to  au- 
ditor so  that  he  may  amend  his  orig- 
inal report  in  conformity  with  the 
court's  opinion,  the  audifor  need  not 
open  account  and  receive  new  testi- 
monv.  Estate  of  Donnellv,  3  Phila. 
(Pa.)   18. 

76.  Mont.— 7n  re  Courtney's  Estate, 
31  Mont.  625,  79  Pac.  317.  'N.  Y.—In 
re  McGovern,  118  N.  Y.  Supp.  378; 
Matter  of  Sehaefer,  65  A  pp.  Div.  378, 
73  N.  Y.  Supp.  57,  affirmed  171  X.  Y. 
686,  64  N.  E.  1125.  Ohio.— .Tames  v. 
West,  67  Ohio  St.  28,  65  X.  E.  156. 

When  surrogate  appoints  referee  to 
hear  and  determine  all  questions  aris- 
ing upon  settlement  of  accounts,  the 
court  must  confirm  report  of  referee,  if 
no  exce[)tions  are  filed.  Matter  of  Lef- 
fingwell,  30  Hun  (X.  Y.)  528. 

77.  Mass.— Xewell  v.  West,  149 
Mass.  520,  21  X.  E.  954.  N.  Y.—In  re 
Bradley's  Estate,  1  Con.  Sur.  106,  2 
X.  Y.  Supp.  751.  Pa.— Thompson  's  Ap- 
peal, 103  Pa.  603.  .See,  also,  Young's 
Estate,  204  Pa.  32,  53  Atl.  511. 

Report  should  be  given  substantially 
the  same  force  as  the  verdict  of  a 
jury.  In  re  Heath's  Estate,  58  Iowa 
36,  11  y.  W.  723;  Xewell  f.  West,  149 
Mass.  520,   21  X.   E.  954. 

Writ  of  Mandamus  to  compel  court 
to  make  and  sign  decree  confirming 
report  will  not   be  issued,  when  court 


has  permitted  administrator  to  file  a 
supplemental  account  which  has  been 
referred  back,  although  court  has  in 
fact  confirmed  report  on  original  ac- 
count. People  V.  Lott,  42  Hun  (N.  Y.) 
408. 

78.  Perkins  v.  Perkins,  27  Ala.  479 
(refusing  to  allow  the  rendition  of  a 
final  decree  at  a  subsequent  term  nunc 
pro  tunc);  Matter  of  Sloane,  135  App. 
Div.  703,  119  X.  Y.  Supp.  667  (Decision 
duly  filed  required  by  §2545,  X.  Y. 
Code  Civ.  Proc). 

Signature  of  Judge.— The  decree 
should  be  signed  by  the  judge.  Suc- 
cession   of    Asbridge,    1    La.    Ann.    206. 

Decree  should  be  dated  and  should 
take  effect  from  the  time  of  its  official 
announcement.  Lanier  v.  Richardson, 
72  Ala.  134.  See  also,  Steen  v.  Steen, 
25   Miss.   513. 

Formal  Allowance  Held  Unnecessary. 
In  Mississipf)!.  an  order  that  "the 
final  account  be  filed  and  recorded" 
has  been  held  sufficient,  although  no 
formal  order  for  allowance  was  en- 
tered. Fort  r.  Rattle,  13  Smed.  &  M. 
(Miss.)  133,  But  see,  Steen  v.  Steen, 
25  Miss.  513,  where  entry  on  account 
signed  by  .i"dge  but  not  entered  on 
minutes  of  court  was  held  insuflScient. 

79.  Ala.— Hutton  v.  Williams,  60 
Ala.  107;  Watt's  Admr.  v.  Watt's  Dis- 
tributees, 37  Ala.  543  (holding  insuf- 
ficient a  decree  for  payment  of  "what- 
ever sums  shall  remain");  Rhodes  V. 
Turner,  21  Ala.  210.  Mass. — Granger 
r.  Bassett,  98  Mass.  462.  Jf.  J.— Sayre 
V.  Sayre,  16  X.  J.  Eq.  505. 

Failure  of  accountant  to  file  a  list 
of  heirs  and  distributees,  as  required 
by  statute,  does  not  prevent  the  court 
from  rendering  a  decree  ascertaining 
balance  due.  Hutton  v.  Williams,  60 
Ala.  107. 

A  decree  is  void  for  uncertainty 
when  rendered  against  administrator 
on  his  final  account  in  favor  of  "the 
estate,     or     the    legal    representatives 
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estate  is  settled  in  equity,  the  court  usually  is  not  authorized  to  decree 
the  distribution  of  the  surplus  when  sottlinf^  an  administration  ac- 
count.**"  Special  findings  of  fact  and  conclusions  of  law  are  not 
required.*^ 

Correction  of  Decree, — Although  the  decree  is  conclusive,  a  clerical 
error  appearing  plainly  in  the  account  should  be  open  for  subscMpicnt 
correction,  and,  on  motion,  the  court  may  amend  a  decree  iiuiking  a 
void  allowance  so  as  to  effectuate  the  intention  of  tiie  court  in  making 
allowance.*^ 

b.  How  Enforced.  —  When  the  court  has  authority  to  direct  the 
accountant  to  pay  the  balance  in  his  hands  to  certain  individuals 
entitled   thereto,    execution   may   be   issued   against   accountant's   in- 


thereof. "  Betts  r.  Blackwell's  Heirs, 
2  Stew.   &  P.    (Ala.)    373. 

When  Several  Decrees  Necessary. 
When  accountant  is  administrator  of 
an  estate  and  guardian  of  intestate's 
minor  heirs,  his  administration  ac- 
counts and  his  accounts  with  each 
heir  are  distinct  and  court  must  ren- 
der a  separate  decree  upon  each. 
Foteaux  t\  Lepage,  6  Iowa  123. 

When  Balance  Due  Accountant.— The 
probate  court  lias  no  jurisdiction,  on 
final  settlement  of  the  accounts  of  an 
executor  or  administrator  whose  dis- 
bursements exceed  his  receipts,  to  ren- 
der a  decree  in  his  favor  for  the  ex- 
cess. Reaves  v.  Garrett's  Admr.,  34 
Ala.  558. 

Order  discharging  administrator  will 
not  be  regarded  as  a  decree  of  final 
settlement  when  records  of  probate 
court  show  that  debts  of  estate  are  un- 
paid and  that  realty  of  estate  is  un- 
disposed of.  Crossan  v.  McCrary,  37 
Iowa  684. 

Basis  of  Decree.— The  court  may 
make  a  decree  based  on  figures  other 
than  those  contained  in  the  accounts 
as  filed,  since  it  is  competent  for  the 
parties  to  agree  to  facts  other  than 
those  originally  stated  by  accountant. 
In  re  Mount's  Estate,  27 'Misc.  411,  59 
N.  Y.  Supp.  176. 

80.  Granger  v.  Bassett,  98  Mass. 
462  (payments  in  distribution  made 
by  executor  are  not  allowable  on  set- 
tlement of  final  account);  Arnold  v. 
Smith,  14  R.  I.  217. 

On  settlement  of  account  the  sur- 
rogate has  no  jurisdiction  to  decree  that 
certain  legacies  are  chargeable  on  resi- 
duary real  estate.  In  re  Taber,  132 
App.  Div.  495,  116  N.  Y.  Supp.  960. 

Decree  in   Chancery. — If  account   is 
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settled  in  equity,  the  decree  should 
ascertain  the  parties  to  whom  the 
amount  found  due  estate  should  bo 
paid  and  the  court  may  then  decree 
distribution  of  the  fund.  Ala.  — Rhodes 
t'.  Turner,  21  Ala.  210.  N.  J.— Sayre 
r.  Sayre,  16  N.  J.  Eq.  505.  Miss, 
nines  r.  Noah,  52  Miss".  192. 

Court  should  not  order  that  the  bal- 
ance found  due  be  paid  into  court. 
Laf  on 's  Heirs  r.  His  Executors,  3  Mart 
N.  S.   (La.)   707. 

81.  In  re  McPhee's  Estate,  156 
Cal.  33.5,  104  Pac.  455;  Estate  of  Ad- 
ams, 131  Cal.  415,  63  Pac.  838;  In  re 
Levinson,  108  Cal.  450,  41  Pac.  4S.3, 
42  Pac.  479;  Miller  r.  Lux,  100  Cal. 
609,  35  Pac.  34.5. 

Special  Findings  Permissible.— Spe- 
cial findings  of  fact  and  conclusions  of 
law  may  be  made  by  the  court  in 
determining  the  issues.  Tavlor  v. 
Wright,  93  Ind.  121;  Taylor  "  r.  Mc- 
Grew,  29  Ind.  App.  324,  64  N.  E.  651; 
Swift  V.  Harley,  20  Ind.  App.  614,  49 
N.  E.  1069. 

Nature  of  Special  Findings.— When 
special  findings  are  made,  they  should 
pertain  to  the  issues  raised  by  the  ex- 
ceptions and  it  is  not  necessary  to  set 
out  the  various  items  of  the  account 
in  special  findings  on  exceptions  to 
account.  In  re  Roberts'  Estate  (Ind. 
App.),  88  X.  E.  870. 

Findings  Required  by  Statute.— In 
New  York,  under  §2545,  Code  of  Civ. 
Proc,  the  surrogate  is  required  to  file 
with  his  decision  the  facts  found  and 
conclusions  of  law.  In  re  Sprague, 
125  N.  Y.  732,  26  N.  E.  532;  In  re 
Daymon,  47  App.  Div.  315,  61  N.  Y. 
Supp.  997;  Matter  of  Bradway,  74  Hun 
630,  26   N.   Y.   Supp.   838. 

82.  Estate  of  Willard,  139  Cal.  501, 
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dividual  property  to  satisfy  the  decree,^'  but  no  execution  can  issue 
on  decree  unless  there  is  some  person  named  who  can  demand  pay- 
ment thereon.^*  The  court  is  sometimes  given  authority  to  enforce 
its  decree  on  final  settlement  by  the  issuance  of  an  attachment." 
c.  Collateral  Attack.  — The  court's  order  settling  the  accounts  of 
an  "administrator  or  executor  cannot  be  collaterally  attacked  and  is 
a  conclusive  adjudication  upon  all  questions  involved  unless  appealed 
from,  or  vacated,  or  unless  impeached  by  a  direct  proceedings  in 
equity.^* 


73    Pac.    240;    Estate    of    Eichmond,    9 
Cal.  App.  402,  99  Pac.  554. 

83.  Ala. — Whetstone  v.  McQueen, 
137  Ala.  301,  34  So.  229.  Miss.— Isom 
t\  McGehee's  Heirs,  45  Miss.  712,  even 
though  decree  does  not  in  terras  award 
execution.  Mo. — Ilaenssler  v.  Scheit- 
lin,  9  Mo.  App.  303.  Neb.— Lvdick  v. 
Chanev,  64  Neb.  288,  89  X.  W.  801. 
N.  Y.— Sherwood  r.  Judd,  3  Brad.  Sur. 
419,  execution  or  process  of  attach- 
ment. Ohio. — McLaughlin  v.  Mc- 
Laughlin, 4  Ohio  St.  5(iS. 

When  Infant  Entitled  to  Fund. — If 
infant  entitled  to  fund  has  no  general 
guardian,  decree  may  be  rendered  in 
favor  of  guardian  ad  litem,  execution 
may  be  issued  and  fund  collected 
should  be  paid  into  court.  Morgan's 
Admr.  v.  Morgan's  Distributees,  35 
Ala.  303. 

Property  Subject  to  Execution.— Ex- 
ecution may  issue  against  the  person- 
alty (In  re  Quackonhos,  38  Misc.  06, 
76  N.  Y.  Supp,  964);  or  against  the 
real  estate  of  the  administrator  or 
executor  (Lvdick  r.  Chaney,  64  Neb. 
288,   89   N.   "iv.   801). 

In  Pennsylvania,  the  recovery  of 
the  balance  found  due  may  be  obtained 
by  an  action  of  debt  or  scire  facias 
on  the  transcript  from  orphan's  court 
of  the  decree  which  may  be  filed  in 
common  pleas.  Burd's  Exrs.  f.  Mc- 
Gregor's Admr.,  2  Grant's  Cas.  (Pa.) 
353. 

Form  of  Certificate  for  Lien. — The 
certificate  of  balance  due  from  admin- 
istrators which  must  be  filed  to  secure 
a  lien  in  Pennsylvania,  need  only  be 
an  abstract  of  substance  of  the  ac- 
count. McCracken's  Heirs  v.  Graham, 
14   Pa.   209. 

For  practice  in  Delaware  allowing 
writ  of  sequestration  de  bonis  propiis, 
see  Allen  v.  Leach,  7  Del.  Ch.  232,  44 
Atl.  800. 

84.     nines  r.   Noah,  52   Miss.   192. 


85.  Vertner  t\  Martin,  10  Smed.  & 
M.    (Miss.)    103. 

In  New  York,  the  surrogate  has  no 
authority  to  enforce  payment  by  exec- 
utors of  a  sum  found  due  on  final  ac- 
counting, by  attachment  as  for  con- 
tempt. Mckeon  v.  Hagan,  18  Hun  (N. 
Y.)  64;  Matter  of  Watson  r.  Nelson,  69 
N.  Y.  536.  Compare,  Matter  of  Hah- 
lin.  53  How.  Pr.   (N.  Y.)   501. 

86.  U.  S.— Tate  f.  Norton,  94  U.  S. 
746,  24  L.  ed.  222  (case  arising  in 
Arkansas) ;  Barney  v.  Saunders,  16 
How.  535,  14  L.  ed.  1047.  Ala.— Gam- 
ble t\  Jordan,  54  Ala.  432.  Ark. 
Floyd  r.  Newton,  134  S.  W.  934;  Dooley 
r.  Doolev,  14  Ark.  122.  Cal.— Tobcl- 
man  v.  Hildebrandt,  72  Cal.  313,  14  Pac. 
20;  Kowalsky  r.  Superior  Court,  13  Cal. 
App.  218,  109  Pac.  158.  Del. — 
Lynch  v.  Lynch 's  Admr.,  2  Marv.  115, 
42  Atl.  420.  111.— McDonald  r.  The 
People,  222  111.  325,  78  N.  E.  609.  Ind. 
Jones  f.  Jones,  115  Ind.  504,  18  N.  E. 
20;  Carver  r.  Lewis,  105  Ind.  44,  2  N. 
E.  714;  Peacocke  r.  Leffler,  74  Ind. 
327;  Sanders  i\  Loy,  61  Ind.  298;  Kuhn 
r.  Boehne,  27  Ind.  App.  340,  61  N.  E. 
199.  la. — Harlan  v.  Stevenson,  30 
Iowa  371.  Me.— Appeal  of  Mudgett, 
103  Me.  367,  69  Atl.  575;  Harlow  r. 
Harlow,  65  Me.  448.  Md.— Roberts  v. 
Roberts,  71  Md.  1,  17  Atl.  568.  Mass. 
Parcher  v.  Russell,  11  Cush.  107.  Mich. 
Holden  t\  Lathrop,  65  Mich.  652,  32 
N.  W.  879.  Miss.  — Austin  V.  Lamar, 
23  Miss.  189.  Mo. — Pearson  v.  Murray, 
230  Mo.  162,  130  S.  W.  21;  Michie  V. 
Grainger,  149  Mo.  App.  301,  129  S.  W. 
983;  Howell  r.  Jump,  140  Mo.  441,  41 
S.  W.  976;  State  v.  Gray,  106  Mo.  526, 
17  S.  W.  500;  Van  Bibber  v.  Julian,  81 
Mo.  618;  State  v.  Roland,  23  Mo.  95. 
N.  J. — Voorhees  v.  Voorhees'  Exr.,  18 
N.  J.  Eq.  223;  Ordinary  v.  Kershaw, 
14  N.  J.  Eq.  527.  N.  Y. — Newcomb  v. 
Trustees  of  St.  Peters  Church,  2  Sand. 
Ch.     638.       Pa. — Lowrie's     Appeal,     1 
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D.  Opening,  Vacating  and  Setting  Aside  Accounts.  —  1.  Suits 
in  Equity.  —  a.  Grounds  of  Equitable  Jurisdiction.  —  A  court  of 
equity  has  original  jurisdiction,  imlependently  of  statutory  provisions, 
to  set  aside  the  settlement  of  the  accounts  of  an  executor  or  ad- 
ministrator when  such  settlement  was  induced  by  fraud  or  mistake.*^ 


Grant's  Cas.  373;  Clark  v.  Callaghan, 
2  Watts  259.  Tenn.— r.rimstead  V. 
Huggins,  13  Lea  728.  Vt.  — Harris  v. 
Harris'  Estate,  82  Vt.  199,  72  Atl. 
912.  Wis. — Barker  v.  Barker,  14  Wis. 
131. 

Collateral  Attack  for  Fraud.— In 
Georgia,  the  court  lias  allowed  an  order 
discharging  executor  to  be  attacked 
collaterally  as  a  nullity,  when  order 
was  obtained  by  fraud  (Pass  v.  Pass, 
98  Ga.  791,  25  S.  E.  752);  but  usually 
fraud  is  simply  a  ground  for  impeach- 
ing a  decree  by  a  direct  proceedings 
instituted  in  equity.  U.  S. — Tate  v. 
Norton,  94  U.  S.  746,  24  L.  ed.  222. 
Ark. — Dooley  v.  Dooley,  14  Ark.  122. 
Mo.  — State  v.  Carroll,  101  Mo.  App. 
110,  74  S.  W.  468. 

Presumptions. — When  decree  of  pro- 
bate court  made  on  final  settlement  is 
attacked,  the  same  presumptions  will 
be  made  to  support  decree  as  are  made 
in  favor  of  courts  of  general  ,iuris- 
diction  and  advantage  cannot  be  taken 
of  mere  irregularities.  Gamble  f. 
Jordan,  54  Ala.  432;  State  v.  Gray, 
106   Mo.   526,   17   S.   W.   500. 

Conclusiveness  of  Allowance  to  At- 
torney.— When  administratrix,  in  her 
final  account,  asks  an  allowance  for 
attorney  fees  and  court  makes  a  de- 
cree allowing  her  a  certain  sum,  such 
allowance  is  a  judgment  binding  on 
administratrix  when  she  is  sued  by  at- 
torney for  amount  allowed.  Vaughn  V. 
Walsh,  122  Wis.  486,  100  N.  W.  840. 

Burden  of  Proof. — When  collateral 
attack  is  allowed,  the  decree  operates 
to  cast  upon  those  who  impugn  the 
account  the  burden  of  proving  its  in- 
correctness. Lippincott  V.  Bechtold, 
54  N.  J.  Eq.  407,  34  Atl.  1079. 

87.  U.  S.— Ridenbaugh  v.  Burnes, 
14  Fed.  93.  Ala.— Martinez  v.  Mevers, 
52  So.  592;  Seals  r.  Weldon,  121  ^Ala. 
319,  25  So.  1021;  Humphreys  v.  Burle 
son,  72  Ala.  1;  Morrow  v.  Allison,  39 
Ala.  70;  Mock's  Heirs  v.  Steele,  34 
Ala.  198.  Ark.— Beckett  v.  Whitting- 
ton,  92  Ark.  230,  122  S.  W.  633;  Mc- 
Leod  V.  Griffis,  51  Ark.  1,  8  S.  W.  837; 
Greely  Burnham  Grocery  Co.  v.  Graves, 
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43  Ark.  171;  Jones  v.  Graham,  36  Ark. 
383;  Shegogg  r.  Perkins,  34  Ark.  117; 
Mock  r.  Pleasants,  34  Ark.  63;  Osborne 
V.  Graham,  30  Ark.  66.  111. — Seymour 
r.  Edwards,  31  111.  App.  50.  "  Ind. 
Murdock  v.  Holland's  Heirs,  3  Blackf, 
114.  la.— Bradbury  v.  Wells,  138  Iowa 
673,  115  N.  W.  880;  Tucker  f.  Stewart, 
121  Iowa  714,  97  N.  W.  148;  Daniels 
V.  Smith,  58  Iowa  577,  12  N.  W.  599. 
Ky. — Turley's  Admr.  r.  Barnes,  103 
Ky.  127,  44  S.  W.  446.  Mich.— Grady 
V.  Hughes,  80  Mich.  184,  44  N.  W. 
1050.  Miss.— Green  f.  Crcighton,  10 
Snied.  &  M.  159,  48  Am.  Dec.  742.  Mo. 
Baldwin  r.  Dalton,  168  Mo.  20,  67  S. 
W.  599;  Smith  r.  Hanger,  150  Mo.  437, 
51  S.  W.  1052;  McLean  V.  Bergner,  80 
Mo.  414;  State  r.  Roberts,  60  Mo.  402; 
Clyce  r.  Anderson,  49  Mo.  37;  Michie 
r.  Grainger,  149  Mo.  App.  301,  129 
S.  W.  983;  Mueller  v.  Grunker,  145  Mo. 
App.  611,  123  S.  W.  469;  Weinerth  v. 
Trendley,  39  Mo.  App.  333.  N.  J. 
Black  r.  Whitall,  9  N.  J.  Eq.  572,  59 
Am.  Dec.  423;  Vanmeter  v.  Exr.  of 
Jones,  3  N.  J.  Eq.  520.  N.  C— Murphy 
r.  Harrison,  65  N.  ('.  2  M5.  Ohio.  — Rote 
V.  Stratton,  3  Ohio  Dec.  156.  Ore. 
Johnson  r.  Savage,  50  Ore.  294,  91  Pac. 
1082;  Froebrich  r.  Lane,  45  Ore.  13, 
76   Pac.   3.-)l,   106  Am.   St.   Rep.   634. 

In  Alabama,  the  court  of  chancery 
is  given  jurisdiction  by  statute  to  cor- 
rect errors  made  in  the  settlement  of 
accounts  in  the  probate  court,  but  the 
errors  of  law  or  fact  must  be  shown 
to  have  occurred  in  the  settlement  it- 
self (Martinez  v.  Mevers  (Ala.),  52 
So.  592;  Seals  V.  Weldon,  121  Ala.  319, 
25  So.  1021);  and  the  errors  com- 
plained of  must  be  indicated  clearly, 
and  it  must  be  made  to  appear  that 
such  errors  were  not  attrii)utable  to 
the  fault  or  neglect  of  the  party  com- 
plaining (Humphreys  ^^  Barleson,  72 
Ala.  1). 

Distinction  Between  Opening  and 
Falsifying. — "When  account  is  opened 
on  the  ground  of  fraud,  the  whole  of 
it  may  be  unraveled;  but  when  per- 
mission is  merely  given  to  surcharge 
and   falsify   it,   the   account    stands    as 
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The  mistake  must  be  one  of  fact  and  not  of  law,  if  it  is  to  be  set 
forth  as  the  ground  for  equitable  interference.** 

Insul5^ient  Grounds.  —  A  court  of  equity  will  not  set  aside  the  order 
of  the  probate  court  made  upon  final  settlement  of  estate  upon  a 
petition  which  sets  forth  mere  irregularities  or  errors  in  the  accounting 
and  settlement,  unless  they  are  sufficient  to  raise  the  presumption  of 
fraud.*® 


prima  facie  correct,  and  the  onus  of 
proving  mistakes  is  on  the  party  al- 
leging them;  and  therefore,  where  a 
bill  is  filed  to  impeach  a  decree  on 
the  ground  of  fraud,  if  the  answer 
denies  all  fraud,  but  admits  an  error 
or  mistake,  the  complainant  cannot 
have  a  decree  unless  he  amends  his 
bill."     Cowan   v.  Jones,  27  Ala.  317. 

In  Indiana,  the  statute  authorizes 
the  setting  aside  of  account  for  mis- 
take, fraud,  or  illegality  within  three 
years  from  the  date  of  settlement. 
Pollard  r.  Barklev,  117  Ind.  40,  17  N. 
E.  294;  Miller  r.  Steele,  64  Ind.  79; 
Kingan  &  Company  v.  Hawley,  29  Ind. 
App.  376,  64  N.  E.  620;  .laap  r.  Dig- 
man,  8  Tnd.  App.  509,  36  N.  E.  50. 

Remedy  of  Equity  Concurrent. 
When  suit  is  foundod  on'fraud,  the 
fact  that  parties  have  a  remedy  at 
law  by  appeal  does  not  prevent  the 
institution  of  a  suit  in  equity  to  set 
aside  judgment  of  probate  court. 
Baldwin  v.  Dalton,  168  Mo.  20,  67  S. 
W.  599;Baldwin  r.  Davidson,  139  Mo. 
118,  40  S.  W.  76.5,  61  Am.  St.  Kep. 
460.  Compare,  Aver  r.  Mcsser,  59  N. 
H.  279. 

The  voluntary  dismissal  of  an  ap- 
peal from  an  order  approving  an  ac- 
count is  no  bar  to  a  subsequent  pro- 
ceeding in  equity  to  set  aside  the  order 
of  the  probate  court  for  fraud.  Bald- 
win V.  Davidson,  139  Mo.  118,  40  S.  W. 
765,  61  Am.  St.  Kep.  460. 

Discretionary  action  of  the  probate 
court  will  not  be  reviewed  in  proceed- 
ings to  set  aside  final  settlement  on 
ground  of  fraud.  Clyce  f.  Anderson, 
49  Mo.  37. 

Misrepresentation,  although  made 
through  mistake,  may  amount  to  fraud 
on  the  court  and  on  the  estate.  Dyer 
r.  .Tacoway.   50   Ark.  217.   6  S.   W.   902. 

Omission  of  Assets  as  Fraud.  — When 
administrator  or  executor  fails  to 
charge  himself  with  assets  in  his  pos- 
session at  the  time  of  his  final  settle- 
ment, the  settlement  will  be  deemed 
fraudulent   (Stone  v.  Stillwell,  23  Ark. 


444;  Houts  V.  Shepherd,  79  Mo.  141); 
and  heirs  may  have  account  set  aside 
where  administrator  conceals  from 
them  the  fact  that  he  has  collected 
interest  on  funds  of  estate  (Smiley  V. 
Smiley,    SO    Mo.    44). 

Fraud  must  have  been  perpetrated  up- 
on the  court  in  the  very  act  of  procur- 
ing the  judgment  approving  account. 
Smith  f.  Hanger,  150  Mo.  437,  51  S. 
W.  1052;  Moody  V.  Peyton,  135  Mo. 
482,   36   S.   W.   6*21. 

88.  Camper  v.  Hayeth,  10  Tnd.  528; 
Weinerth  v.  Trendley,  39  IMo.  App. 
333.  See  also  Singer  v.  Hawley,  3 
Dem.  Sur.   (N.  Y.)   571. 

89,  Ark. — Dyer  v.  Jacoway,  50  Ark. 
21 7-,  6  S.  W.  9(12;  Hankins  r.  Layne,  48 
Ark.  544,  3  S.  W.  821;  McLeod  v.  Grif- 
fis,  45  Ark.  505  (failure  to  file  inven- 
tory) ;  Greoly  Burnham  Grocery  Co.  f . 
Graves,  43  Ark.  171;  Ringgold  V.  Stone, 
20  Ark.  526;  Ragsdale  r.  Stuart,  8  Ark. 
2ns.  Ill.-Dickson  v.  Hitt,  98  111.  300. 
Miss. — Smith  v.  Hurd,  7  How.  188. 
Mo.— Moodv  V.  Pevton,  135  Mo.  482, 
36  S.  W.  621;  Nelson  r.  Barnett,  123 
Mo.  564,  27  iS.  W.  520;  .Lewis  v.  Wil- 
liams, 54  Mo.  200.  Ore.— Froebrich  v. 
Lane,  45  Ore.  13,  76  Pac.  351,  106  Am. 
St.  Rop.  634. 

Appeal  is  the  proper  manner  in 
which  to  obtain  the  correcting  of  mere 
errors.  Greely  Burnham  Grocery  Co. 
V.  Graves,  43  Ark.  171;  Dyer  v.  .Taeo- 
wav,  42  Ark.  186;  Ringgold  v.  Stone, 
20  Ark.  526;  Smith  V.  Hurd,  7  How. 
(Miss.)   188. 

In  Kentucky,  settlement  of  accounts 
by  county  courts  are  only  prima  facie 
evidence  in  a  suit  in  chancery  to  sur- 
charge them  and  may,  by  proper  pro- 
ceedings, be  purged  of  all  errors. 
Frazier  v.  Cavanaugh's  Admr.,  4  Ky. 
L.  Rep.   711. 

Illegal  Allowances.— The  fact  that 
the  court  made  illegal  allowances  to 
executor  or  administrator  is  no  ground 
for  setting  aside  in  equity,  unless  they 
were  obtained  by  fraud.  Jones  v. 
Graham,  36  Ark.  383;   Mock  v.  Pleas- 

Vol.  VI 


614 


DECEDENTS'  ESTATES 


b.  Time  for  Filing,  —  Unless  the  statute  expressly  limits  the  time 
within  which  suit  may  be  instituted  in  equity  to  set  aside  a  settle- 
ment, a  bill  may  be  filed  at  any  reasonable  time  after  cause  of  action 
accrues,""  but  if  delay  is  unreasonably  long,  complainant's  right  to 
relief  in  equity  will  be  barred  by  laches."^ 

statute  of  Limitation. —  In  some  jurisdictions,  statutory  provisions 
limit  the  time  within  which  a  bill  to  set  aside  settlement  may  be  filed."- 


ants,  34  Ark.  63;  Goodman  v.  Griffith, 
155  Mo.  App.  574,  134  S.  W.  1051; 
Baldwin  v.  Dalton,  168  Mo.  20,  67  S. 
W.  599;  Miller  v.  Major,  67  Mo.  247; 
Lewis  r.  Williams,  54  Mo.  200. 

In  Indiana,  under  Eev.  St.  1881, 
§2403,  allowing  settlement  to  be  set 
aside  for  fraud,  illegality  or  mistake, 
an  allowance  to  an  administrator  for 
his  personal  services  as  an  attorney 
in  settlement  of  estate  constitutes  an 
"illegality"  and  may  be  set  aside. 
Pollard  r.  Barkley,  117  Ind.  40,  17  N. 
E.  294. 

Provisional  Order. — When  order  of 
probate  court  is  only  provisional  and 
interlocutory  in  its  nature,  equity  will 
not  assume  jurisdiction,  even  though 
order  wag  fraudulently  obtained.  Ladd 
V.  Nystol,  63   Kan.   23,  64  Pac.   985. 

Amount  Too  Small. — When  defend- 
ant admitted  a  balance  of  $8.42  due 
to  complainants  but  bill  was  not  sus- 
tained as  to  any  other  matter  in  con- 
troversy, the  sura  was  held  too  small 
to  justify  a  resort  to  equity.  Cowan 
V.  Jones,   27  Ala.  317. 

Clerical  Mistake. — A  simple  error  of 
calculation  in  the  statement  of  a  par- 
tial account  is  no  ground  for  equitable 
relief,  since  such  error  is  amendable 
in  the  probate  court,  nunc  pro  tunc. 
Moore  v.   Lesneur,   33    Ala.    237. 

Prejudice  to  a  substantial  right  of  a 
party  interested  must  be  shown  in  bill 
or  equity  will  not  disturb  for  fraud  an 
order  settling  estate.  Bradbury  v. 
Wells.  138  Iowa  673,  115  N.  W.  880. 

Failure  to  pay  taxes  not  yet  levied 
is  not  a  fraud  on  the  state's  right  to 
taxes  for  which  equity  will  set  aside 
settlement  (State  r.  Shaw,  163  Mo. 
191,  63  S.  W.  371);  but  in  Indiana  a 
final  settlement  without  payment  of 
taxes  is  illegal  within  the  meaning  of 
Sec.  2558,  Burns  1901,  and  may  be  set 
aside  (Cullop  v.  City  of  Vincennes,  34 
Ind.  App.  667,  72  N.  E.  166;  Graham 
r.  Russell,  152  Ind.  186,  52  N.  E.  806). 

90.  Froebrich  r.  Lane,  45  Ore.  13, 
76  Pac.  351,  106  Am.  St.  Eep.  634,  de- 
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lay  of  eight  months  after  knowledge 
of  facts  relied  upon  not  fatal.  Hanly 
V.  Snodgrass,  9  Leigh  (Va.)  484,  delay 
of  eight  years  no  bar. 

91.  111.— Starrett  r.  Keating,  61  111. 
App.  189.  Mo.  —  Lenox  v.  Harrison,  88 
Mo.  491  (where  complainant,  with 
knowledge  of  alleged  fraud,  delayed 
until  after  death  of  accountant);  Wil- 
liams v.  Heirs  of  Petticrew,  62  Mo. 
460.  Va. — Hudson  v.  Hudson's  Exr.,  3 
Kand.    117. 

Delays  Held  Sufllcient  to  Bar  by 
Laches.— U.  S.— Littell  r.  Hacklev,  126 
Fed.  309,  61  C.  C.  A.  295,  twelve  years. 
Ky. — Skinner  v.  Skinner,  1  .1.  J.  Marsh. 
594,  twelve  years  after  disability  re- 
moved. Neb. — Shelby  v.  Creighton,  65 
Neb.  485,  91  N.  W.  369,  101  Am.  St. 
Rep.  630,  delay  of  fifteen  years  fatal 
in  absence  of  showing  that  facts  con- 
stituting fraud  were  unknown  to  com- 
plainant. N.  J.  — Wood  t'.  Chetwood, 
33  X.  .1.  Eq.  9,  tliirty-four  years,  N. 
C— Slaughter  r.  Cannon,  94  "x.  C.  189, 
thirteen  years.  Ohio.  — Pennock  v. 
I^liller,  1  Ohio  Dec.  (Reprint)  456,  10 
West.  Law  J.  85,  eighteen  years. 
Tenn. — Burton  r.  Dickinson,  3  Yerg. 
112,  twelve  years  after  mistake  dis- 
covered. Va.  — Green's  Admr.  v. 
Thompson,  84  Va.  376,  5  S.  E.  507 
(twenty-five  years  after  death  of  ad- 
ministrator and  seventeen  years  after 
his  accounts  closed  by  a  subsequent 
administrator);  Xelson's  Admr.  V. 
Kownslars  Exr.,  79  Va.  468  (thirteen 
years).  W.  Va.— Havs  r.  Freshwater, 
47  W.  Va.  217,  34  S.  "E.  831,  ten  years 
after  partial  and  six  years  after  final 
account. 

Laches  cannot  be  imputed  when  no 
one  is  in  existence  capable  of  insti- 
tuting proceedings.  Sorrels  r.  Tran- 
tham,  48  Ark.  386,  3  S.  W.  821,  4  S. 
W.  281;  Riley  v.  Norman,  39  Ark.  158. 

92.  Alabama.— Bill  barred  by  Rev. 
Code,  §2274,  in  two  years.  Baldwin 
r.  Deming's  Admr.,  51  Ala.  553;  Ans- 
ley's  Admr.  v.  King's  Admr.,  35  Ala. 
278.      For    case    deciding    above    men- 
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c.  Parties.  —  (I-)  Complainants.  —  Suits  to  set  aside  the  accounts 
of  an  executor  or  administrator  may  be  instituted  by  the  heirs  of  de- 
cedent,®^ creditors,®*  distributees,®^  or  other  persons  interested  in  the 
distribution  of  the  estate,^*  but  petitioner  must  be  directly  interested 
in  the  settlement." 

(n.)  Defendants.  —  The  administrator  or  executor  whose  account 
is  sought  to  be  set  aside  is  a  necessary  party  defendant,®*  and  those 


tioned  section  not  applicable,  see  Mill- 
sap  V.  Stanley,  50  Ala.  319. 

Georgia. — Proceedings  must  be  insti- 
tuted within  three  years.  Wicker  v. 
Howard,  126  Ga.  119,  54  S.  E.  S21. 

Michigan. — Suit  barred  w!  hin  six 
years  after  settlement,  unless  fraud 
concealed  bv  administrator.  Duryea 
r.  Granger  Estate,  66  Mich.  593,  33  N. 
W.    730. 

North  Carolina, — Under  Code  §158, 
an  action  to  impeach  the  final  account 
must  be  brought  within  ten  years  from 
filing  and  auditing,  Woodv  r.  Brooks, 
102  X,  C.  334,  9  S.  E,  294*;  Wilkerson 
f,   Dunn,  52  N,  €,  125, 

Ohio,— Under  Rev.,  St,  §4982,  with:n 
four  years  after  fraud  discovered, 
Henry  f.  Doyle,  82  Ohio  113,  91  N,  E. 
990. 

South  Carolina.  — Account  cannot  be 
re-opened  after  the  expiration  of  sij 
years.     Roberts  r.  Johns,  24  S.  C.  5S0. 

Tennessee. — f'ode  Tenn.,  §2776,  pro 
viding  that  actions  against  executors 
and  administrators  on  their  bonds 
"and  all  other  cases  not  provided  for" 
shall  be  barred  in  ten  years,  applies 
to  a  bill  in  equity  to  surcharge  and 
falsify  account.  Alvis  v.  Oglesby,  87 
Tenn."  172,  10  S.  W.  313. 

When  Statutes  Commence  To  Bon. 
As  to  parties  capable  of  suing,  statutes 
of  limitation  begin  to  run  from  the 
time  final  settlement  is  confirmed  and 
administrator  or  executor  discharged. 
McGaughev  r.  Brown,  46  Ark.  25; 
Henf  r.  Whittington.  42  Ark.  491;  Tin- 
dal  r.  McMillan,  33  Tex.  484.  See 
also,  Ariail  r.  Ariail,  29  S.  C.  84,  7 
S.  E.  35. 

93.  111.— Starrett  r.  Keating,  61  111. 
App.  189;  Seymour  r.  Edwards,  31  111. 
App.  50.  Kan.  — Gafford  r.  Dickinson, 
37  Kan.  287.  15  Pac.  175.  Ky.— Roll 
V.  Stum,  20  Ky.  L.  Rep.  661,  46  S.  W. 
223.  Ore. — Johnson  f.  Savage,  50  Ore. 
294.   91   Pac.   1082. 

Heirs  of  estate  of  father  cannot 
maintain    a   suit    to   surcharge    the    ac- 


count of  the  administrator  of  their 
grandfather's  estate,  since  the  grand- 
father's distributees  or,  if  they  are 
deceased,  their  personal  representative, 
are  the  proper  parties  to  institute  pro- 
ceedings. Hordage  v.  Hordage  (Ark.), 
1  S.   W.   707. 

94.  Crowley  -r.  McCrary,  45  Mo. 
App.  350;  Johnson  v.  Hogan,  37  Tex. 
77. 

Intervention  by  Creditors,  — Testat- 
or's creditors  may  intervene  and  be 
made  parties  to  .a  suit  by  legatees  and 
devisees  for  the  purpose  of  surcharg- 
ing and  falsifving  executor's  accounts. 
Smith's  Exr.  V.  Britton,  2  Patt.  &  H. 
(Va.)    124. 

95.  Ala. — Morrow  r.  Allison,  39  Ala. 
70.  Mo.  — Dillon's  Admr.  r.  Bates,  39 
Mo.  292.  Tex. — Johnson  r.  Hogan,  37 
Tex.  77. 

96.  Hall  r.  Pegram,  85  Ala.  522,  5 
So.  209,  6  So.  612  (by  Code,  1886, 
§3536,  bill  lies  to  correct  errors  in  set- 
tlement "to  the  injury  of  any  party, 
without  any  fault  or  neglect  on  his 
part");  Johnson  r.  Hogan,  37  Tex.  77. 

Where  an  executor  refuses  to  insti- 
tute proceedings  to  surcharge  or  fal- 
sify an  account  by  which  the  estate 
which  he  represents  has  been  injured, 
legatees  or  next  of  kin  may  institute 
such  proceedings  and  make  defendant 
the  executor  or  administrator  so  re- 
fusing. Murphy  v.  Harrison,  65  N.  C. 
246. 

97.  Dearing  v.  Selvey,  50  W.  Va.  4, 
40  S.  E.  478. 

A  surety  on  the  individual  note  of 
the  administrator  given  in  payment 
of  a  demand  against  estate  has  no 
such  direct  interest  as  will  enable  him 
to  maintain  proceedings  to  set  aside 
settlement.  Voshage  r.  Voshage,  45 
Mo.  App.  172. 

98.  Heitkamp  v.  Eiedenstein,  3  Mo, 
App.  450,  administrator  alone  a  neces- 
sary defendant,  if  proceedings  merely 
to  set  aside. 
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whose  rights  will  be  directly  affected,  if  the  prayer  of  the  petition  is 
granted,  should  also  be  joined  as  defendants."" 

d.  Pleadings.  —  The  bill  should  show  the  character  in  wliich  com- 
plainant brings  suit,^  and  should  state  with  precision  and  distinctness 
all  the  facts  and  circumstances  relied  upon  as  constituting  such  fraud 
or  mistake  tliat  they  entitle  coini)laiuant  to  relief.- 


99.  Baron  i\  Baum,  44  La.  Ann. 
295,  10  So.  7G6;  Dillon's  Admr.  r. 
Bates,  39  Mo.  292  (requiring  that  all 
distriliutees  be  made  parties  to  bill  by 
distributee,  either  as  complainants  or 
respondents,  to  avoid  multiplicity  of 
suits). 

In  Illinois,  a  bill  charging  a  con- 
spiracy to  defraud  legal  lioirs  should 
make  parties  all  known  heirs  and  as 
to  unknown  heirs,  summons  must  issue 
in  conformity  with  statute.  Seymour 
f.  Edwards,  31  111.  App.  50. 

Demurrer  will  lie,  if  proper  parties 
are  not  brought  before  the  court,  but 
complainant  will  be  permitted  to 
amend.  Van  "Winkle  v.  Blackford,  33 
W.  Va.  573,  11  S.  E.  26. 

Executor  cannot  demur  to  bill  be- 
cause a  specific  legatee  is  improperly 
made  a  co-defendant.  Seabright  v. 
Seabright,  28  W.  Va.  412. 

Joinder. — Administrator  and  admin- 
istrator de  honis  non  cannot  be  .ioined 
in  a  suit  instituted  by  a  creditor  to 
set  aside  their  several  settlements  for 
fraud.     Kerrin  r.  Roberson,  49  Mo.  252. 

Joinder  of  Sureties.— Sureties  of  ad- 
ministrator may  be  joined  as  defend- 
ants in  a  bill  to  correct  fraud  in  ac- 
counts. Eeinhardt  v.  Gartrell,  33  Ark. 
727;  Osborne  v.  Graham,  30  Ark.  66. 
But  compare,  Grady  v.  Hughes,  80 
Mich.   184,  44  N.  W.  1050. 

Notice  to  Parties. — The  parties  to 
the  suit  must  be  brought  into  court  by 
a  summons  and  not  by  a  notice  from 
one  to  the  other.  Smith  v.  Hauger, 
150  Mo.  437,  51  S.  W.  1052. 

1.  Crowley  v.  McCrary,  45  Mo.  App. 
350;   Dunson   r.  Payne,  44  Tex.   539. 

Allegation  of  Representative  Capac- 
ity.— ^The  capacity  of  one  who  appears 
the  representative  of  another  must  be 
alleged,  although  it  need  not  be  proved 
in  the  absence  of  a  specific  denial. 
Succession  of  Hatcher,  23  La.  Ann. 
136. 

Allegations  as  to  Injury. — It  must 
appear  that  complainant  has  suffered 
injury  from  the  fraud  or  mistake  of 
which   complainant    is   made.     Seals  v. 
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Weldon,  121  Ala.  310,  25  So.  1021; 
Waldrom  v.  Waldrom,  76  Ala.  285; 
Massey  V.  Modawell,  73  Ala.  421; 
Crowley  v.  McCrary,  45  Mo.  App.  350, 

Petition  by  distributee  against  ad- 
ministrator after  final  settlement, 
charging  waste  and  mismanagement, 
is  fatally  defective  in  not  averring 
that  there  are  no  creditors  and  that 
the  property  alleged  to  have  been 
wasted  was  not  ai)plicable  to  the  pay- 
ment of  debts.  Foster  v.  Kenrick,  71 
Mo.  422. 

Allegations  Negativing  Fault.— Com- 
plainant must  negative  fault  in  not 
jirotecting  his  interests  in  the  hearing 
upon  final  settlement  of  accounts. 
Waldrom  r.  Waldrom,  76  Ala.  285; 
Bowden  t\  Perdue,  59  Ala.  409;  Bos- 
well  V.  Townsend,  57  Ala.  ''308.  Gen- 
eral averments  that  complainant  was 
without  fault  and  used  due  diligence 
are  insufficient.  Ala.  — Otis  v.  Dargan, 
53  Ala.  178.  Cal. — Tynan  v.  Kerns, 
119  Cal.  447,  51  Pac.  693.  la.— llaz- 
lett  V.  Purge,   22  Iowa  531. 

2.  Ala,— (Seals  v.  Weldon,  121  Ala. 
319,  25  So.  1021;  Massey  r.  Modawell, 
73  Ala.  421;  Otis  v.  Dargan,  53  Ala. 
178.  Ark.— Mock  v.  Pleasants,  34  Ark. 
63;  Ringgold  r.  Stone,  20  Ark.  526; 
Conway  v.  Ellison,  14  Ark.  360.  Ky. 
Smith's  Admrs.  v.  Nuckols,  5  Ky.  L. 
Rep.  426;  Crow's  Admr.  r.  Crow,  4  Ky. 
L.  Rep.  909.  Ohio.— Rote  v.  Stratton, 
3  Ohio  Dec.  156.  S.  C— Eraser  v. 
Hext,  2  Strob.  Eq.  250;  Murrel  V. 
Murrel,  2  Strob.  Eq.  148,  49  Am.  Dec. 
6G4.  Va.— Radford  r.  Fowlkes,  85  Va. 
820,  8  S.  E.  817;  Green's  Admr.  V. 
Thompson,  84  Va.  376,  5  S.  E.  507. 
W.  Va.  — Seabright  v.  Seabright,  28 
W.  Va.  412. 

Compare,   Akins   v.   Hill,    7    Ga.    573. 

Demurrer  will  lie  when  there  is  a 
mere  general  averment  of  fraud  and 
illegality.  Ladd  v.  Nystol,  63  Kan.  23, 
64  Pac.  983;  Rote  v.  Stratton,  3  Ohio 
Dec.  156. 

Bill  to  surcharge  and  falsify  should 
specify  the  improper  charges  against 
estate,     Taylor    v.   Taylor,   66   W.   Va. 
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e.  Burden  of  Proof  and  Evidence.  —  Settlements  confirmed  by  the 
probate  court  are  prima  facie  correct^  and  the  burden  is  upon  the 
one  seeking  to  surcharge  account  or  set  it  aside  on  the  ground  of 
fraud  or  mistake.*  If  fraud  is  alleged,  proof  of  error  or  mistake  is 
not  sufficient  to  authorize  a  decree  opening  the  account.^ 

f.  Decree.  —  When  the  court  finds  that  the  allegations  of  the  bill 
seeking  to  set  aside  the  settlement  are  true,  it  should  order  that  the 
settlement  be  set  aside  and  should  direct  a  new  settlement  in  the 
probate  court.*  But  if  bill  seeks  to  surcharge  and  falsify  for  mistakes 
or  omissions,  the  court  may  make  a  decree  finally  deciding  the  issues 
raised  without  opening  the  entire  account^ 

2.  Proceedings  in  Probate  Court.  —  a.  Jurisdiction.  —  Because 
of  its  inherent  equitable  powers  or  by  reason  of  statutory  provisions, 
the  probate  court  in  most  jurisdictions  may  set  aside,  modify,  or  cor- 
rect its  orders  made  on  final  settlement  of  an  estate,^  but  in  some 


238,  66  S.  E.  690;  Seabright  r.  Sea- 
bright,  28  W.  Va.  412. 

Sureties  of  administrator  made  de- 
fendants in  a  suit  to  set  aside  an  order 
settling  estate  because  of  fraud,  may 
demur  to  bill  which  does  not  allege 
that  they  were  in  any  way  parties  to 
the  fraud.  Gradv  v.  Hughes,  80  Mich. 
184.   44  N.   W.   1050. 

When  Cross-bill  Unnecessary.— When 
defendant  seoks  no  positive  relief 
against  complainant  but  simply  wishes 
the  dismissal  of  the  bill,  a  cross-bill 
ia  not  necessary.  Trimble  v.  James, 
40  Ark.  393. 

3.  Eckley  r.  Clark,  24  111.  App. 
495;  Raison's  Admr.  r.  Williams,  19 
Kv.  L.  Rep.  1142.  42  S.  W.  IIOS;  Cal- 
vedt  r.  Holland,  9  B.  Mon.   (Kv.)  458. 

4.  Ark.— .'^tone  r.  Stilhvell,  23  Ark. 
444.  Ga.— Walker  r.  Wootten,  18  Ga. 
U9;  Brown  r.  Wright.  5  Ga.  29.  IlL 
Eckley  r.  Clark,  24  111.  App.  495.  Va. 
Wimbish  r.  Rawlins  Exr.,  76  Va.  48. 
W.  Va.  — Campbell's  Admr.  r.  White, 
14  W.  Va.  122. 

Proof  Required. — Fraud  should  be 
established  by  clear  and  satisfactory 
evidence.  Ia. — Bradburv  r.  Wells.  138 
Iowa  673.  115  N.  W.  S^'O.  Ky.— Brown 
r.  Wickliffe,  1  A.  K.  Marsh  337.  La. 
Succession  of  Bobb,  41  La.  Ann.  247. 
5  So.  757.  Mo.— Phillips  r.  Broughton, 
30    Mo.    App.    148. 

5.  Cowan  r.  .Jones.  27  Ala.  317; 
Cooper  r.   Duncan.   53   Mo.   App.   5. 

6.  Hankins  r.  Lavne,  48  Ark.  544, 
3  S.  W.  821;  Shego'gg  r.  Perkins,  34 
Ark.  117;  compare,  Eeinhardt  r.  Gart- 
rell.  33  Ark.  727;  Doe  r.  McDonald,  5 
Cash.    (Miss.)    610;   Neylaus  f.  Burge, 


14  Smed.  &  M.  (Miss.)  201;  Searles  v. 
Scott,  14  Smed.  &  M.  (Miss.)  94;  Green 
r.  Creighton,  10  Smed.  &  M.  (Miss.) 
159,   48   Am.   Dec.   742. 

Court  of  chancery  has  no  authority 
to  re-settle  an  administration  account 
alleged  to  have  been  fraudulently  set- 
tled in  the  probate  court.  Jennison  v. 
Hapgood,   7  Pick.   (Mass.)   1. 

Whole  account  should  be  opened, 
when  account  is  impeached  on  the 
ground  of  fraud.  Cowan  V.  Jones,  27 
Ala.  317. 

7.  Shorter  r.  Hargroves,  11  Ga. 
658;  Speed's  Exr.  r.  Nelson's  Exr.,  8 
B.   Mon.    (Kv.)    499. 

Corrections  on  Both  Sides.— When 
court  of  equity  undertakes  to  make  a 
decree  correcting  a  settlement,  it  will 
relieve  accountant  of  improper  charges 
made  against  himself  as  well  as  charge 
him  with  omitted  liabilities  and  cor- 
rect improper  credits.  Trimble  c. 
James,  40  Ark.  393;  Flovd  f.  Priester, 
8  Rich  Eq.   (S.  C.)   248.  " 

8.  Cal.— Estate  of  Hickey,  129  Cal. 
14,  61  Pac.  475;  Wiggins  f.  Superior 
Court,  68  Cal.  398,  9  Pac.  646;  In  re 
Miller's  Estate,  15  Cal.  App.  557,  115 
Pac.  329,  under  Cal.  Code  Civ. 
Proc,  §473.  Conn.— Sell  ew's  Ap- 
peal, 36  Conn.  180,  under  gen- 
eral equity  power.  Ga.— Collier  v. 
Cross,  20  Ga.  1.  111.— Whittemore  v. 
Coleman,  239  111.  450,  88  N.  E.  228, 
aijirminq  144  HI.  App.  109  (courts  exer- 
cising probate  jurisdiction  in  Illinois 
possess  equitable  powers  in  settlement 
of  accounts);  Griswold  r.  Smith,  221 
111.  341,  77  N.  E.  551;  Heppe  V.  Szcze- 
panski,  209   111.  88,  70  N.  E.  737,  101 
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jurisdictions  the  order  finally  settling  the  estate  can  not  be  set  aside 
or  corrected  in  the  probate  court  after  the  expiration  of  the  term  at 
which  it  was  entered."  Probate  courts  may  modify,  vacate  or  set 
aside  their  judgments  at  any  time  during  the  term  at  which  they  are 
rendered.*" 

b.  Time  for  Instituting.  —  In  some  jurisdictions  the  statutes  limit 
the  time  within  which  proceedings  to  set  aside  order  confirming  an 
account  may  be  instituted/*  and  in  the  absence  of  statutes  of  limita- 


Am.  St.  Eep.  221.  Ind.— Crum  r. 
Meeks,  128  Ind.  360,  27  N.  E.  722, 
under  §2403,  Kev.  St.  1831;  Dillman  f. 
Barber,  114  Ind.  403,  16  N.  E.  82.5; 
Miller  v.  Steele,  64  Ind.  79.  Ky. 
Manion's  Admrs.  r.  Titsworth,  18  B. 
Mon.  582,  Md.— Stonesifer  v.  Shriver, 
100  Md.  24,  59  Atl.  139;  Yakel  f. 
Yakel,  96  Md.  240,  53  Atl.  914;  Cum- 
mings  V.  Robinson,  95  Md.  83,  51  Atl. 
1105;  Hoffman  v.  Armstrong,  90  Md. 
123,  44  Atl.  1012;  Hoffman  f.  Hoff- 
man, 88  Md.  60,  40  Atl.  712.  Miss. 
Mayo  V.  Clancy,  57  Miss.  674  (bill  of 
review  now  allowed  bv  statute) ;  Bow- 
ers V.  Williams,  34  Miss.  324;  Gad- 
berry  r.  Perrv,  27  Miss.  114;  Pendle- 
ton r.  Prestridge,  12  Smod.  &  M.  302 
(bill  of  review  only  lies  to  valid  set- 
tlement). N.  J. — Crombie  r.  Engle,  19 
N.  J.  L.  82.  N.  Y.—  Tn  re  Bodine,  119 
App.  Div.  493.  104  N.  Y.  Supp.  138, 
under  Code  Civ.  Proc.  §2481;  Matter 
of  Tilden,  67  How.  Pr.  447;  Wells  r. 
Wallace,  2  Eedf.  Sur.  58.  Pa.— Fin- 
ley's  Estate,  196  Pa.  140,  46  Atl.  443; 
Lehr's  Appeal,  98  Pa.  25;  Bishop's 
Appeal,  26  Pa.  470;  Downing 's  Estate, 
5  Watts  90;  Barr's  Estate,  43  Pa. 
Super.  Ct.  540  (review  not  demandable 
as  of  right).  R.  I. — Sherman  r.  Chace, 
9  R.  I.  166.  Vt.— Adams  v.  Adams,  21 
Vt.  162,  may  open  and  revise  as  to  as- 
sets  not    mentioned    in    decree. 

Further  Account  Without  Vacating. 
When  executor  failed  to  include  in  his 
account  all  the  debts  collected,  pe- 
titioner is  not  compelled  to  move  to 
open  former  decree  confirming  final 
account  but  may,  on  motion,  obtain 
an  order  requiring  a  further  account- 
ing. Matter  of  Heanev's  Estate,  125 
App.    Div.    619,    110    K    Y.    Supp.    80. 

9.  Ala,— Trawick  v.  Trawick,  67  Ala. 
271;  Cunningham  r.  Thomas,  59  Ala. 
,  158;  Alexander  v.  Nelson,  42  Ala.  462; 
Watt's  Admr.  v.  Watt's  Distributees, 
37  Ala.  543.  Mich,— Grady  v.  Hughes, 
64    Mich.    540,    31    N.    W,    438.     Miss. 
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Washburn  r.  Phillips,  5  Smed.  &  M. 
600;  Harris  r.  Fisher,  5  Smed.  &  M. 
74;  but  bill  to  review  is  now  allowed 
by  statute,  see  Miss.  Code,  1906,  §2136. 
Mo.— Smith  r.  Hanger,  150  Mo.  437, 
51  S.  W.  1052.  Ohio.— Estate  of  Koehn- 
ken,  25  Ohio  C.  C.  245;  Kinsella  v.  De 
Camp,  8  Ohio  Cir.  Dec.  352,  15  Ohio 
C,  C.  494;  .Johnson  V.  .Johnson,  26  Ohio 
St.  357.  Ore.  — /;i  re  Conant's  Estate, 
43  Ore.  530.  73  Pac.  1018.  S.  C— Har- 
ris r.   Stilwoll,  4   Rich.  19. 

In  South  Dakota,  under  §287  of  the 
revised  probate  code,  the  settlement  of 
an  account  in  probate  court  is  con- 
clusive, except  as  to  persons  under  dis- 
ability, and  relief  can  be  obtained  only 
bv  appeal  or  in  another  court.  In  re 
Nelson's  Estate  (S,  D.),  129  N.  W. 
113, 

10.  HI,— Griswold  r.  Smith,  221  111. 
341,  77  N.  E.  551.  Mo. — Rottmann  v. 
Schmucker,  94  Mo.  139.  7  S.  W.  117. 
Pa.— Appeal  of  Metz,  11  Serg,  &  R, 
204. 

Clerical  Errors, — Court  may  correct 
a  mere  clerical  error  or  mistake,  when 
judgment  entered  does  not  represent 
the  decision  actuallv  made  bv  the  court. 
In  re  Beach's  Estate.  3  Misc.  393,  24 
N.  Y.  Supp.  717;  Kinsella  r.  De  Camp, 
8  Ohio  Cir.  Dec.  352,  15  Ohio  C.  C. 
494.  And  a  mere  motion  is  all  that 
need  be  presented  by  one  seeking  to 
have  clerical  error  corrected.  Bishop's 
Appeal,  26  Pa.  470. 

11,  California, — Application  must  be 
made  within  a  reasonable  time  not  ex- 
ceeding six  months  after  judgment  or 
order.  Estate  of  Hickey,  129  Cal.  14, 
61   Pac.  475. 

Indiana. — Proceedings  must  be  insti- 
tuted within  three  years  after  settle- 
ment. Crum  r.  Meeks,  128  Ind.  360, 
27  N.  E.  722;  Dickey  v.  Tyner,  85  Ind. 
100;  Spicer  v.  Hockman,  72  Ind.  120; 
Reed  v.   Reed,   44  Ind.   429, 

Iowa,— Code  1873,  §2475,  limits  to 
three   months   the   time   within   which 
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tion,  proceedings  must  be  commenced  within   a   reasonable  time  or 
they  will  be  barred  by  laches." 

c.  Grounds  for  Application.  —  In  some  jurisdictions  statutes  pro- 
vide the  grounds  upon  which  an  application  to  open  or  set  aside  a  final 
settlement  may  be  made,^^  and  in  the  absence  of  statutory  provisions, 


applications  may  be  made  to  open  ac- 
counts of  executors  or  administrators 
settled  in  the  absence  of  parties  in 
interest  but  this  statute  has  no  ap- 
plication to  mistakes  or  fraud  in  set- 
tlement. Dorris  v.  Miller,  105  Iowa 
564,  75  N.  W.  482;  Arnold  v.  Spates, 
65  Iowa  570,  22  N.  W.  680. 

Michigan. — Under  Act  No.  271,  Pub. 
Acts  1905,  the  probate  court  may 
modify  and  set  aside  its  order  upon 
petition  filed  within  ninety  days  of 
the  entry  of  order.  In  re  Mill's  Es- 
tate,   158   Mich.   504,   122   X.    W.    1080. 

Mississippi. — Bills  of  review  or  pro- 
ceedings to  surcharge  and  falsify  should 
be  filed  within  two  years  from  date 
of  settlement.  Gadberrv  r.  Perrv,  27 
Miss.  114.     See  also,  Code,  1906,  §2136. 

Pennsylvania. — Proceedings  for  re- 
view must  be  brought  within  five  years 
after  final  decree.  Bagg's  Appeal,  43 
Pa.  512,  82  Am.  Dec.  583;  Weiting  v. 
Xissley,  6  Pa.   141. 

Texas. — Petition  to  revise  settle- 
ment must  be  filed  within  two  years 
from  final  decree  of  probate  court. 
Dun  son   r.  Payne,  44  Tex.  539. 

Persons  Under  Disabilities.  — Statutes 
limiting  time  for  setting  a«ide  settle- 
ments do  not  run  against  persons  under 
disabilities  until  after  the  removal  of 
such  disabilities.  Beard  r.  First  Pres- 
byterian Church,  15  Ind.  490;  Matter 
of  Accounting  Exrs.  of  Tilden,  98  N.  Y, 
434. 

12.  Cases  Where  Delay  Held  Fatal. 
Ala.  — Barnett 's  Exr.  r.  Tarrenre,  23 
Ala.  463,  twenty  years.  Ind. — Dickey 
r.  Tyner,  85  Ind.  100.  la.— Matter  of 
Estate  of  Holderbaum,  82  Iowa  69,  47 
N.  W.  898,  five  years.  Md.— Richard- 
son r.  Billingslea,  69  Md.  407,  16  Atl. 
65,  eight  years;  Yearley  r.  Cgckey,  68 
Md.  174.  11  Atl.  586,  eighteen  vears. 
N.  Y.— Matter  of  Cook,  68  Hun  280, 
22  X.  Y.  Supp.  969;  Estate  of  Deyo, 
36  Ilun  512,  nine  years;  Hart  r.  Duffy, 
2  Redf.  Sur.  151.  six  vears.  Pa.— Micli- 
ener's  Estate.  225  Pa".  66,  73  Atl.  1059; 
Young's  Estate,  166  Pa.  645,  31  Atl. 
373,  eight  vears;  Fletcher's  Appeal, 
125   Pa.   352,    17   Atl.   340;    Barr's    Es- 


tate, 43  Pa.  Super.  Ct.  540,  five  years; 
Bickford's  Estate,  16  Pa.  Super.  Ct, 
572.  Va.— Bradley  v.  Bradley,  83  Va. 
75,  1  S.  E.  477,  three  years;  Gibboney's 
Exrx.  V.  Kent,  82  Va.  383,  4  S.  E,  610, 
sixteen  years. 

Delays  Insufficient  To  Bar. — The 
fact  that  heirs  do  not  file  petition 
to  vacate  until  a  little  more  than  a 
month  after  account  confirmed  does 
not  constitute  laches.  In  re  Wicke,  74 
App.  Div.  221,  77  N.  Y.  Supp.  558.  And 
a  lapse  of  four  years  does  not  neces- 
sarilv  import  laches.  Sipperly  v.  Bau- 
cus,  24  X.  Y.  46. 

13.  California  Code  Civ.  Proc.  §473, 
gives  court  authority  to  vacate  decree 
settling  final  account  on  application 
of  party  interested  when  decree  taken 
on  account  of  his  "mistake,  inadvert- 
ence, surprise  or  excusable  neglect." 
Estate  of  Hickev,  129  Cal.  14,  61  Pac. 
475. 

Indiana.— Under  §2403  Rev.  St., 
final  settlement  may  be  set  aside  for 
"illegality,  fraud  or  mistake"  by  a 
person  interested  not  personally  served 
with  summons  and  who  did  not  ap- 
pear at  the  hearing.  Crum  r.  Meeks, 
128  Ind.  360,  27  N.  E.  722,  quoting 
statute. 

Iowa.  — §2474  Iowa  St.  permits  mis- 
takes to  be  corrected  on  a  showing  of 
such  grounds  of  relief  in  equity  as 
will  justify  the  interference  of  the 
court.  Arnold  r.  Spates,  65  Iowa  57u, 
22  X.  W.  680.  See  also,  Bradbury  v. 
Wells,    138    Iowa    673,    115    X.    W.    880. 

Michigan,  — Under  .\ct  Xo.  271,  Pub. 
Acts,  1905,  the  probate  court  may  al- 
low a  rehearing  of  an  administrator's 
final  account  on  a  showing  of  mistake 
or  fraud.  In  re  Mills'  Estate,  158 
Mich.   504,   122   X.   W.   1080. 

New  York.— By  Code  Civ.  Proc. 
§2481,  the  surrogate  is  given  authority 
to  vacate  a  decree  for  fraud,  newly 
discovered  evidence,  clerical  error,  or 
other  sufficient  cause."  Matter  of 
Bodine,  119  App.  Div.  493,  104  X\  Y. 
Supp.  138.  quoting  statute;  In  re  Doug- 
las, 52  .A.pp.  Div.  303.  65  X.  Y.  Sapp. 
103. 
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the  application  must  seek  relief  on  the  equitable  ground  of  mistake  or 
fraud."  A  mistake  of  law  is  not  a  sufficient  ground  on  which  to  base 
application  in  the  probate  court  to  set  aside  settlement." 

d.  Parties.  —  Proceedings  to  set  aside  settlement  may  be  instituted 
by  the  heirs/"  legatees  or  distributees,^^  or  other  persons  interested  in 
the  settlement  of  the  estate.^^     The  executor  or  administrator  who 


Pennsylvania. — Under  §1,  Act  of  Oc- 
tober l.S,  1S40,  P.  L.  (1841)  1,  as  con- 
strued, account  can  be  reviewed  for 
error  of  law  apparent  on  the  face  of 
the  record,  or  for  newly  discovered 
evidence  which  has  arisen  since  the 
decree.  Box's  Estate,  227  Pa.  606,  76 
Atl.  318;  Milliken's  Appeal,  227  Pa. 
597,  76  Atl.  248;  Priestley's  Appeal, 
127  Pa.  420,  17  Atl.  1084;  Eussell's 
Admr.'s    Appeal,    34   Pa.    258. 

14.  111.— Oriswold  r.  Smith,  221  Til. 
341,  77  N.  E.  551;  lleppe  r.  Szczepan- 
ski,  209  111.  88,  70  N.  E.  737.  Me. 
Smith  V.  Button,  16  Me.  308.  Md. 
Gallagher  v.  Martin,  102  Md.  115,  62 
Atl.  247;  Hoffman  v.  Hoffman,  S8  Md. 
60,  40  Atl.  712;  Estate  of  Stratton,  46 
Md.  551.  Mass.— Bavis  v.  Cowdin,  20 
Pick.  510.  N.  J. — Crombie  v.  Engle, 
19  N.  J.  L.  82. 

Consult,  also  cases  cited  supra,  IX, 
D,  I,  a. 

15.  In  re  Peterson 's  Estate,  68 
Misc.  10,  124  N.  Y.  Supp.  907;  In  re 
Monteith's  Estate,  27  Misc.  163,  5S 
N.  Y.  Supp.  379;  Farmers  Loan  & 
Trust  Co.  V.  Hill,  4  Bern.  Sur.  (N.  Y.) 
41;  Singer  V.  Hawley,  3  Bern.  Sur. 
(N.  Y.)    571. 

Mere  errors  should  be  corrected  hy 
appeal  and  not  by  an  application  in 
probate  court  to  set  aside  settlement 
iln  re  Bodine,  119  App.  Biv.  493,  104 
N.  Y.  Supp.  138;  In  re  Walrath,  37 
Misc.  696,  76  N.  Y.  Supp.  448;  In  re 
Mount's  Estate,  27  Misc.  411,  59  N.  Y. 
Supp.  176);  but  court  may  open  au 
intermediate  account  of  an  executor  on 
ground  of  an  arithmetical  error  therein 
(Matter  of  Henderson,  33  App.  Biv. 
545,  53  N.  Y.  Supp.  957,  affirmed,  157 
N.   Y.   423,   52   N.   E.   183). 

In  New  York,  failure  to  file  vouch- 
ers is  a  sufficient  ground  for  setting 
aside  a  decree  finally  settling  the  ac- 
counts of  an  executor.  Matter  of 
Wicke,  74  App.  Biv.  221,  77  N.  Y. 
Supp.   558. 

16.  Cal.— Estate  of  Hickey,  129 
Cal.    14,    61    Pac.    475.      Ind.— Mefford 
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r.  Lamkin,  38  Ind.  App.  33,  76  N.  E. 
1024,  77  X.  E.  960.  Miss.— Bowers  f. 
Williams,   34   Miss.   324. 

Guardian  of  a  minor  heir  may  pre- 
sent a  petition  to  open  decree  on  be- 
half of  heir.  In  re  Nelson's  Estate 
(S.  B.),  129  N.  W.  113. 

17.  Cal.— 7«  re  Miller's  Estate,  15 
Cal.  App.  557,  115  Pac.  329.  Ind. 
llarrell  r.  Seal,  121  Ind.  193,  22  N.  E. 
983.  N.  Y.— Matter  of  Wicke,  74  App. 
Biv.  221,  77  N.  Y.  Supp.  558.  Pa. 
Wright's  Estate,  12  Pa.  Co.  Ct.  589, 
2  Pa.  Bist.  195. 

When  legatee  is  deceased,  his  ad- 
ministrator or  executor  and.  not  his 
heirs  should  institute  proceedings  to 
set  aside  the  settlement  of  the  exeu- 
tor  of  will  in  which  legacy  was  given. 
Collins  V.  Warner,  32  Ark!  87. 

Assignee  of  Legatee. — Becree  set- 
tling accounts  will  not  be  opened  on 
petition  of  one  who  claims  as  assignee 
of  a  legatee,  the  validity  of  assigfi- 
ment  being  denied,  since  surrogate  has 
no  jurisdiction  to  determine  the  valid- 
itv  of  assignment.  Matter  of  Cook, 
68  Hun  280,  22  N.  Y.  Supp.  969. 

18.  Manion  's  Admr.  v.  Titsworth, 
18  B.  Mon.  (Ky.)  582;  Crura  r.  Meeks, 
128  Ind.  360,  27  N.  E.  722,  under 
§2403,  Kev.  St.  1881. 

Sureties  of  Accountant.— Sureties  of 
an  administrator  or  executor  may 
maintain  proceedings  to  review  a  final 
settlement  (Bishop's  Estate,  10  Pa. 
469) ;  even  though  executor  or  admin- 
istrator may  not  be  entitled  to  such 
review  (Simmon's  Estate,  30  W.  N.  C. 
(Pa.)  503,  12  Pa.  Co.  Ct.  139);  but 
surety  cannot  maintain  an  action  to 
set  aside  surrogate's  decree  in  the 
absence  of  fraud  leading  to  decree 
(Bodine  r.  Williamson,  134  App.  Biv. 
688,    119   N.    Y.    Supp.    500). 

Creditor  who  has  failed  to  present 
or  give  notice  of  his  claim  has  not 
sufficient  interest  to  maintain  proceed- 
ings to  set  aside.  Spicer  v.  Hockman, 
72  Ind.  120. 
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accounted  may  himself  make  application  for  the  correction  of  his 
account. ^^ 

Defendants.  —  Statutes  sometimes  provide  who  must  be  made  def end- 
ants.-° 

e.  Petition. —  (I.)  On  Statutory  Grounds.  -  If  proceedings  are  based 
upon  special  statutory  provisions,  the  petition  must  contain  averments 
sufficient  to  bring  petitioner  within  the  class  entitled  to  relief.-^    Relief 


19.  Seller's  Appeal,  36  Conn.  186; 
Griswold  f.  Smith,  221  111.  341,  77  N. 
E.  551. 

One  of  three  co-exeutors  may  peti- 
tion to  have  set  aside  an  order  ratify- 
ing an  account  filed  by  his  co-execu- 
tors and  in  which  he  had  refused  to 
join.  Yakel  v.  Yakel,  96  Md.  240,  53 
Atl.  914. 

Former  administrator  or  his  per- 
sonal representative  may  be  called 
upon  by  a  subsequent  administrator  to 
show  cause  why  his  account  should  not 
be  opened.  Crombie  r.  Engle,  19  N.  .1. 
L.  82.  Compare,  Murphey  f.  Menard, 
11    Tex.    673. 

20.  Parties  Necessary  in  Indiana. 
In  a  petition  to  «et  asriile  a  final  set- 
tlement in  Indiana,  under  §2558, 
Burns'  Ann.  St.  1901,  the  executor  or 
administrator  is  a  neceFsary  party  de- 
fendant and  it  is  insufficient  to  make 
such  executor  or  administrator  a  party 
in  his  individual  capacity  as  heir. 
Clark  r.  Schindler  (Tnd.),  87  X.  E.  44. 

21.  Indiana.— Under  Burns'  Ind. 
St.  190^,  §2925,  providing  that  settle- 
ment may  be  set  a«ide  by  any  person 
interested  in  the  estate,  not  appearing 
at  final  settlement  and  not  personally 
summoned  to  attend,  upon  the  filing 
of  a  petition  particularly  setting  forth 
the  illegality,  fraud  or  mistake  which 
affected  him  adversely,  petition  must 
allege:  1.  Facts  sufficient  to  show 
that  petitioner  had  such  an  interest 
in  the  estate  as  caused  him  to  be  in- 
jured by  the  illegality,  fraud  or  mis- 
take of  which  complaint  is  made 
(Smith  r.  Miller,  21  Ind.  App.  82.  51 
N.  E.  508;  Spicer  V.  Hockman,  72  Ind. 
120);  but  widow  seeking  to  set  aside 
need  not  allege  that  she  has  neither 
lost  nor  waived  her  right  to  statutory 
allowance,  such  matter  constituting 
defense  (Eush  r.  Kellev,  34  Ind.  App. 
449,  73  N.  E.  130).  2.  That  petitioner 
was  not  present  at  the  settlement  and 
was  not  served  with  summons  to  be 
present  ("Williams  r.  Williams,  125  Ind. 
156,  25  X.  E.  176);  but  county  auditor 


seeking  to  open  account  because  taxes 
unpaid  need  not  allege  that  he  was 
not  served  with  summons  (Graham  v. 
Eussell,  152  Ind.  186,  52  X.  E.  806). 
3.  The  specific  facts  relied  upon  as 
constituting  fraud,  illegality  or  mis- 
take (Kingan  &  Co,  r.  Hawley,  29  Ina. 
App.  376,  64  X.  E.  620;  Jaap  v.  Dig- 
man,  8  Ind.  App.  509,  36  X.  E.  50; 
Chase  r.   Beeson,  92  Ind.   61). 

Departure. — Where  petition  of  claim- 
ant, asking  that  settlement  be  set 
aside,  shows  that  he  appeared  by  coun- 
sel at  the  hearing,  an  allegation  in 
his  reply  that  he  did  not  appear  is  a 
departure  and  should  be  disregarded. 
Dillman  r.  Barber,  114  Ind.  403,  16 
X.   E.   825. 

Michigan. — For  petition  sufficient 
un'ler  Michiean  Act  Xo.  271,  Pub.  Acts, 
1905,  consult  In  re  Mill's  Estate,  158 
Mich.  504.  122  X.  W^  1080, 

Pennsylvania. — Unfler  Act  Oct.,  1840 
(P.  L.  1*^41),  providing  for  a  re-hearing 
of  so  much  of  account  as  is  alleged 
to  be  erroneous,  upon  petition  of  a 
person  interested  when  accountant  has 
not  paid  balance  found  due  estate,  pe- 
titioner must  allege  that  such  balance 
has  not  been  paid  by  administrator 
or  executor  to  the  persons  entitled 
thereto  (Bear's  Estate,  162  Pa.  547, 
29  Atl.  856;  Beck's  Estate,  4  Pa.  Co. 
Ct.  385;  Clothier's  Estate,  20  W.  N. 
C.  379.  4  Pa.  <"o.  Ct.  214;  Lehr's  Ap- 
peal, 98  Pa.  25;  Cramp's  Appeal,  81 
Pa.  90;  Russell's  Admrs.  Appeal,  34 
Pa.  258);  petitioner  must  also  set  forth 
specifically  the  errors  of  which  com- 
plaint is  made  (Snyder's  Estate 
fXo.  1],  18  Pa.  Super.  Ct.  462;  Cramp's 
Appeal,  81  Pa.  90;  Russell's  Admrs. 
Appeal,  34  Pa.  258);  and  should  also 
state  why  petitioner  could  not,  by  the 
exercise  of  reasonable  diligence,  have 
discovered  errors  before  account  was 
finally  confirmed  (Le  Moyne's  Appeal, 
104  Pa.  321). 

Affidavit  Insufficient.— Review  will 
not  be  granted  when  application  is  in 
the  form   of  an   affidavit   and   contains 
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is  sometimes  granted  without  formal  pleadings  upon  the  filing  of  a 
motion." 

(II.)  On  Equitable  Grounds.  — A  petition  seeking  to  set  aside  account- 
ing on  tlie  ground  of  fraud  or  mistake  must  set  forth  specifically  the 
facts  upon  which  reliance  is  placed.-^ 

f.  Ilearing  and  Decree.  —  "When  averments  in  a  petition,  if  true, 
entitle  plaintiff  to  the  relief  asked  and  accountant  files  no  answer, 
decree  may  be  granted  without  evidence.-* 

Extent  of  Inquiry.  —  On  petition  of  executor  to  open  account  to  allow 
him  to  account  for  certain  mortgages,  the  court  need  not  consider 
objections  to  charges  made  by  executor.^^  Decree  should  state  as 
to  which  items  the  account  is  opened  and  a  re-examination  allowed,-" 
since  the  court  need  not  set  aside  the  whole  decree  but  may  vacate 
it  in  so  far  as  it  relates  to  the  error  proved  on  the  hearing,-^ 


no  praver  for  relief.  Tramp's  Appeal, 
81    I'a.'  90. 

Verification.— Petitioner  should  ver- 
ify iiis  allegations.  Hartz'  Appeal,  2 
Grant's   Cas.    (Pa.)    8,3. 

Replication  must  be  filed  by  peti- 
tioner or  the  averments  in  tlie  answer 
will  be  taken  as  true.  Russell's  Admrs. 
Appeal,  34  Pa.  258. 

22.  Estate  of  Willard,  139  Cal.  501, 
73  Pac.  240;  In  re  Miller's  Estate,  15 
Cal.  App.  557,  115  Pac.  329,  under  Code 
Civ.  Proc.  §473;  Griswold  f.  Smith,  221 
111.   341,   77   N.   E.   551. 

Motion  to  Question  Jurisdiction. 
The  question  of  the  jnrisdiction  of  the 
surrogate  to  make  a  decree  directing  a 
payment  of  counsel  fees  may  be  raised 
by  a  motion  before  surrogate  to  set 
aside  that  portion  of  decree.  Seaman 
V.   Whitehead,   78   N.   Y.  306. 

23.  Kows  V.  Mowrey,  57  Iowa  20, 
10  N.  W.  283;  Hyer  v.  Morehouse,  20 
N.  J.  L.  125.  See  cases  cited  supra, 
IX,  D,  I,  d. 

In  Texas,  petition  in  probate  court 
to  revise  a  settlement  must  contain  the 
substance  of  matters  sought  to  be  cor- 
rected or  a  copy  of  the  proceedings 
sought  to  be  revised  must  be  filed  with 
petition.  Dunson  v.  Payne,  44  Tex. 
539. 

24.  Van  Aken  v.  Welch,  80  Iowa 
114,  45  N.  W.  406. 

25.  Estate  of  Greenwood,  83  Neb. 
429,  119  N.  W.  671. 

In  Pennsylvania,  upon  hearing  on  a 
bill  of  review,  the  court  should  not 
inquire  as  to  the  correctness  of  items 
to  which  no  ob.iection  has  been  taken 
in  pleadings.  Snyder's  Estate  (No.  1), 
18  Pa.  Super.  462. 
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26.  T.ong's  Estate,  108  Pa.  341,  31 
At  I.    101(3. 

Discretion  of  Court, — Tn  Washing- 
ton, the  vacation  of  decree  settling 
an  account  is  largely  discretionary  and 
the  court  may  annex  to  decree  of  va- 
cation a  condition  that  accountant  bo 
allowed  credit  on  his  account  for  any 
disbursements  made  subsequent  to  de- 
cree of  confirmation  (Shufoldt  v. 
Hughes,  .55  Wash.  246,  104  Pac.  253); 
but  in  Xew  .Jersey,  court  must  grant 
prayer  of  petition,  if  supported  by  suf- 
ficient evidence  (Crombio  v.  Engle,  19 
N.  .T.  L.  82). 

Decree  Conclusive,  If  No  Appeal. 
Where  person  interested  petitions  pro- 
bate court  for  correction  of  account 
and  court  decides,  upon  hearing,  that 
no  mistake  has  been  made,  petitioner 
cannot  aJ^ain  try  the.  question,  no  ap- 
peal having  been  taken.  Coburn  v. 
Loomis,  49  Me.  406. 

27.  Trimmer's  Exr.  v.  Adams,  18 
N.  J.  Eq.  505;  Stevenson  v.  Phillips,  15 
N.  J.  Eq.  236;  Matter  of  Dey  Ermand, 
24  Hun    (N.  Y.)    1. 

Manner  of  Correcting  Account.— *' If 
fraud  or  mistake  is  established  to  the 
satisfaction  of  the  court,  the  original 
account  ought  not  to  be  mutilated  or 
set  aside,  but  a  new  account  stated 
making  the  footings  of  the  old  one  the 
basis  of  such  new  account;  adding 
thereto  or  deducting  therefrom  such 
sums  as  the  discovery  of  the  fraud  or 
mistakes  show  ought  to  have  been 
charged  or  credited  to  the  accountant, 
thus  showing  upon  the  face  of  the 
account,  the  particulars  in  which  the 
former  account  had  been  defectively  or 
improperly    stated."      Hyer    v.    More- 
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3.  Correction  of  Partial  Accounts.  —  Partial  accounts  are  only 
prima  facie  correct,  although  approved  by  the  court  and  not  excepted 
to,  and  on  final  settlement  of  estate  the  probate  court  may  open  such 
accounts  and  correct  errors  therein.-^ 

E.  Review.  —  1.  Orders  Subject  To  Review,  —  Any  order  made 
upon  proceedings  for  accounting  which  is  final  is  reviewable  upon 
appeal  or  writ  of  error,"  and  an  order  settling  the  final  account  of  an 


house.  20  N.  J.  L.  125.  To  same  effect, 
Stevenson's  Admr.  v.  Phillip's  Exr.,  21 
N.  J.  L.  70.  See,  also,  Eakin  v.  Brick's 
Admr.,  16  N.  J.  L.  98.  But  if  account 
was  improvidently  allowed  contrary  to 
the  statute,  nt  should  be  set  aside  al- 
together, and  the  parties  allowed  to 
contest  every  item  therein.  Trimmer's 
Exr.  r.  Adams,  18  N.  J.  Eq.  505. 

Effect  of  Opening.  — If  account  is 
opened  on  petition  of  accountants,  per- 
sons interested  may  attack  charges  in 
the  account.  Gibbons  r.  Jones,  56  Ga. 
297;  Saxton  V.  Chamberlain,  6  Pick. 
(Mass.)    422. 

Effect  of  Refusal  to  Set  Aside. — The 
fact  that  orphans'  court  dismissed  pe- 
tition of  party  asking  that  account  be 
set  aside  in  order  that  petitioner's 
claim  as  creditor  might  be  satisfied 
does  not  prevent  such  party  from  pro- 
ceeding in  equity  to  enforce  his  claim. 
Houck  V.  Ilouck,  112  Md.  122,  76  Atl. 
581. 

28.  Ala. — Tayloe  r.  Bush,  75  Ala. 
432;  Smith's  Heirs  r.  Smith's  Admr., 
13  Ala.  329.  Conn. — Clement's  Appeal, 
49  Conn.  519;  Mix  Appeal,  35  Conn. 
121,  95  Am.  Dec.  222.  Ind.— Harrell 
r.  Seal,  121  Ind.  193,  22  N.  E.  983; 
Ooodwin  r.  Goodwin,  48  Ind.  5S4. 
Me. — Arnold  r.  Mower,  49  Me.  561. 
Md.— Estate  of  S^ratton,  46  Md.  551. 
Mass.  — Denholm  r.  McKav,  148  Mass. 
434,  19  N.  E*.  551,  12  Am.  St.  Rep. 
574;  Granger  r.  Bassett,  98  Mass.  462; 
Wiggin  r.  Swett,  6  Mete.  194,  39  Am. 
Dec.  716;  Stetson  v.  Bass,  9  Pick.  26; 
Stearns  r.  Stearns,  1  Pick.  157.  Miss. 
Dement  v.  Heth,  45  Miss.  388;  Harper 
f.  Archer,  9  Smed.  &  M.  71.  Mo. 
Springfield  Grocer  Co.  r.  Walton,  95 
Mo.  App.  526,  69  S.  W.  477;  McClel- 
land V.  McClelland,  42  Mo.  App.  32; 
In  re  Davis,  62  Mo.  450.  N.  H. 
Allen  V.  Hubbard,  8  N.  H.  487.  N.  J. 
Liddel  v.  McVicker,  11  N.  .1.  L.  44, 
19  Am.  Dee.  369.  N.  C— Medlin  v. 
Simpson.  144  N.  C.  397,  57  S.  E.  24. 
Ohio.— Watts     v.     Watts,    38    Ohio    St. 


480;  Slagle  v.  Assignees  of  Slagle,  3 
Ohio  Dec.  549;  compare,  Campbell  v. 
McCormick,  1  Ohio  C.  C.  504.  Pa. 
McGrew's  Appeal,  14  Serg.  &  R.  396. 
R.  I.— Sherman  f.  Chace,  9  R.  I.  166. 
Tex.  — Ingraham  r.  Rogers,  2  Tex.  465. 

In  California,  a  partial  account  is 
conclusive  as  to  all  items  contained 
therein,  if  no  appeal  is  taken  from  the 
order  confirming  it.  Estate  of  Grant, 
131  Cal.  426,  63  Pac.  731,  citing  Cali- 
fornia cases. 

"When  Partial  Account  Contested. 
When  certain  items  in  a  partial  ac- 
count are  excepted  to  and  an  adjudi- 
cation had  thereon,  such  items  cannot 
be  contested  by  the  ^ame  parties  upon 
final  settlement.  La.— Succession  of 
Triche,  39  La.  Ann.  289,  2  So.  52. 
Minn.— Kittson  r.  St.  Paul  Trust  Co., 
78  Minn.  325,  '81  N.  W.  7.  Ohio. 
Watts  r.  Watts,  38  Ohio  St.  480. 

Petition  To  Set  Aside  Unnecessary. 
W^hen  final  settlement  is  set  aside,  an- 
nual statements  are  open  to  examina- 
tion and  correction  without  the  neces- 
sitv  of  petitioning  to  have  them  set 
aside.  See  Sheetz  r.  Kirtley,  62  Mo. 
417. 

29.  Colo.— Clemes  r.  Fox,  6  Colo. 
.\pp.  377,  40  Pac.  843.  Ind.— Covey  v. 
Neflf,  63  Ind.  391.  Mass.— Cook  v. 
Horton,  129  Mass.  527.  Mo. — Branson 
r.  Branson,  102  Mo.  613,  15  S.  W.  74. 
Neb.— Etmund  v.  Etmund.  83  Neb.  151, 
119  N.  W.  239.  N.  J.— Cooley  r.  Van- 
svckle,  14  N.  J.  Eq.  496.  Ohio.— Mc- 
Mahon  v.  Ambach  &  Co.,  79  Ohio  St. 
103,  86  X.  E.  512.  Pa.— Rhoad's  Ap- 
peal, 39  Pa.  186.  Vt.— Adams  v.  Ad- 
ams,  21   Vt.   162. 

Appeal  From  Part  of  Decree.— Ap- 
peal cannot  be  taken  from  disallow- 
ance of  certain  items  in  an  account, 
but  appeal  must  be  from  order  itself 
so  that  re-hearing  may  be  had  on  en- 
tire account  (Showers'  Estate,  41  Mich. 
700,  3  N.  W.  193);  but  an  appeal  from 
a  part  of  a  final  order  may  be  taken, 
if  part  whereby  appellant  is  aggrieved 
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executor  or  administrator,^"  or  an  order  refusing  to  set  aside  a  decree 
confirming  an  account,'"'^  is  a  final  order  and  ai)pealable. 

Orders  Not  Appealable.  — A  decree  rendered  on  a  partial  or  annual 
settlement  of  an  executor  is  interlocutory  only  and  not  subject  to  re- 
view on  appeal  or  writ  of  error.^^  No  appeal  lies  from  an  order  of 
the  probate  court  vacating  a  prior  order  settling  the  final  account  of 
an  executor  or  administrator;^^  nor  from  an  order  refusing  to  allow 
account  informally  presented;^*  nor  from  an  order  not  sufficiently 
specific  to  constitute  final  decree  ;^^  nor  from  an  order  inadvertently 
omitting  items  allowed  by  court  in  its  findings  which  probate  court 


is  so  far  distinct  that  it  may  be  adju- 
dicated without  review  of  entire  order 
(St.  Paul  Trust  Co.  v.  Kittson,  84  Minn. 
493,  87  N.  W.  1012).  See,  also,  Estate 
of  Wilson,  83  Neb.  252,  119  N.  W.  522. 

Certiorari.— In  Texas,  heirs  may  ob- 
tain relief  by  a  writ  of  certiorari,  al- 
though they  failed  to  appeal  from  the 
order  settling  accounts  and  discharging 
accountant.  Friend  v.  Boren,  43  Tex. 
Civ.  App.  33,  95  S.  W.  711. 

30.  Cal.— Estate  of  Grant,  131  Cal, 
426,  63  Pac.  731;  In  re  Delaney,  110 
Cal.  563,  42  Pac.  981;  In  re  Couts,  87 
Cal.  480,  25  Pac.  685;  In  re  Sander- 
son, 74  Cal.  199,  15  Pac.  753;  Dean  v. 
Superior  Court,  63  Cal.  473.  Conn. 
Edniond  V.  Canfield,  8  Conn.  87.  Idaho. 
Estate  of  Coryell,  16  Idaho,  201,  101 
Pac.  723.  111.— Crowe  v.  Morrison,  147 
111.  App.  107.  Ind.  — Covey  i;.  Neff,  63 
Ind.  391.  Ky.— Caplinger  v.  Pritchard, 
136  Ky.  349,  124  S.  W.  352.  La.-Suc- 
cession  of  McC'an,  49  La.  Ann.  968, 
22  So.  225.  Minn.— St.  Paul  Trust  Ca 
V.  Kittson,  84  Minn.  493,  87  N.  W. 
1012.  Mo.— Branson  v.  Branson,  102 
Mo.  613,  15  S.  W.  74;  State  v.  Hender- 
son, 164  Mo.  347,  64  S.  W.  138,  86  Am. 
St.  Eep.  618.  Mont.— State  v.  District 
Court,  34  Mont.  303,  87  Pac.  614;  In  re 
Barker's  Estate,  26  Mont.  279,  67  Pac. 
941.  Neb.— Estate  of  Wilson,  86  Neb. 
175,  125  N.  W.  158;  Etmund  V.  Et- 
mund,  83  Neb.  151,  119  N.  W.  239. 
Nev. — Bowman  v.  Bowman,  27  Nev. 
413,  76  Pac.  634.  S.  C— Mitchell  V. 
Connolly,  1  Bailey  203.  Va.  — Farney- 
hough's  Exrs.  v.  Dickerson,  2  Rob.  582. 

In  Illinois,  appeal  lies  although  no 
exceptions  taken  to  order  approving 
final  account  and  no  objections  filed  to 
administrator's  report.  Crowe  v.  Mor- 
rison, 147  111.  App.  107. 

In  Kentucky,  the  judgment  of  the 
county    court    .admitting    an    adminis- 
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trator's  settlement  to  record  is  not 
a[>i)ealable.  Turner  r.  Johnson  County 
Court,   14  Bush.   (Ky.)   411. 

In  Virginia,  an  account  of  an  execu- 
tor or  administrator,  although  con- 
firmed by  the  court,  is  not  a  final  set- 
tlement subject  to  review  on  appeal 
until  surcharged  and  falsified  in  the 
manner  indicated  by  section  2699  of 
the  statutes.  Owens  r.  Owens'  Exr., 
109  Va.  432,  63  S.  E.  990. 

31.  111.— Griswold  r.  Smith,  116  111. 
App.  223,  writ  of  error  dismissed; 
214  111.  323,  73  N.  E.  400.  N.  J.— Gith- 
ens  r.  Goodwin,  32  N.  .1.  Eq.  286.  Vt. 
Adams   v.    Adams,    21    Vt.    162. 

Contra,  In  re  Kelly's  Estate,  31 
Mont.  356,  78  Pac.  579,  79  Pac.  244. 

32.  Ala.— Thompson  v.  Hunt,  22 
Ala.  517;  Stewart  v.  Price,  16  Ala.  40; 
compare,  Savage  v.  Benham,  11  Ala. 
49,  Ind.  — Goodwin  v.  Goodwin,  48  Ind. 
584.  Mo. — North  f.  Priest,  81  Mo. 
561;  Baker  v.  Eunkle's  Exr.,  41  Mo. 
391,  following  Picot  r.  Biddle's  Admr., 
35  Mo.  29.  Pa.— Light's  Appeal,  22 
Pa.   445. 

Compare,  In  re  Ward 's  Estate,  152 
Mich.  218,  116  N.  W.  23. 

In  California,  where  partial  account 
is  conclusive  as  to  all  items  contained 
therein,  an  appeal  lies  from  an  order 
approving  such  an  account.  Estate  of 
Grant,  131  Cal.  426,  63  Pac.  731.  Con- 
sult, also.  In  re  Bottoms'  Estate,  156 
Cal.    129,    103    Pac.    849. 

33.  Cal.— Estate  of  Hickey,  121  Cal. 
378,  53  Pac.  818,  Kan,— Branner  V. 
Webb,  61  Kan.  181,  59  Pac.  270.  Pa. 
Long's  Estate,  168  Pa.  341,  31  Atl. 
1093. 

34.  Trammel's    Exrs.    v.    Trammel's 
•Heirs,  50  Ala.  39. 

35.  Watt's  Admr.  v.  Watt's  Dis- 
tributees, 37  Ala.  543. 
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might  correct  on  application  ;3«  nor  from  an  order  settling  part  of 
account  but  continuing  the  remainder  for  further  consideration;" 
nor  from  an  order  granting  motion  to  strike  out  objections  to  account.^^ 
2.  Persons  Entitled  To  Review.  —  An  appeal  from  a  final  order 
made  upon  proceedings  for  accounting  may  be  taken  by  creditors  of 
estate,^^  heirs  or  devisees,*"  legatees  or  distributees,*^  executors  or 
administrators,*-  or  other  persons  interested  in  the  estate,*^  providing 


36.  Estate  of  Byrne,  122  Cal.  260, 
54  Pac.  957. 

37.  Estate  of  Coryell,  16  Idaho  201, 
101  Pac.  723. 

38.  State  r.  District  Court,  34  Mont. 
303,  87  Pac.  614. 

39.  La.— Succession  of  Hartigan,  51 
La.  Ann.  126,  24  So.  794;  Succession 
of  Lacroix,  29  La.  Ann.  366;  Succes- 
eion  of  Bellocq,  28  La.  Ann.  154.  Mo. 
Taylor  v.  Bader,  117  Mo.  App.  72,  98 
S.  W.  80.  N.  Y.— Matter  of  Sullivan, 
84  App.  Div.  51,  82  N.  Y.  Supp.  32. 
Tex.— Davenport  v.  Harvey,  30  Tex. 
308. 

One  having  claim  against  executor 
or  administrator  for  services  rendered 
in  the  settlement  of  the  estate  is  not 
a  creditor  of  the  estate  and  has  no 
right  to  appeal  from  a  decree  settling 
a  final  account.  In  re  Estate  of 
Kruger,  143  Cal.  141,  76  Pac.  891  (dis- 
missing appeal  by  attorney  for  execu- 
tor);  Burke  r.  Terry,  28  Conn.  414. 

40.  Me. — Paine  v.  Goodwin,  56  Me. 
411.  Mass. — Smith  r.  Ilaynes,  111 
Mass.  346.  N.  H. — Mathes  v.  Bennett, 
21   N.  H.  18S. 

A  grantee  of  a  devisee  (Leavitt  v. 
Wooster,  14  X.  H.  5.50),  or  of  an  heir 
(Bryant  r.  Allen,  6  N.  H.  116),  may 
appeal,  if  aggrieved  by  an  order  set- 
tling a  final  account.  Compare,  Gunn 
f.  Green.  14  Wis.  316. 

41.  Me.  — Tillson  r.  Small,  80  Me. 
90,  13  Atl.  402.  Mass.— Pierce  v. 
Gould,  143  Mass.  234,  9  N.  E.  568.  Mo. 
Estate  of  Danfortb,  66  Mo.  App.  586. 

Lcgitee  cannot  appeal  from  order 
confirming  account  when  his  legacy  is 
ordered  paid  and  there  is  a  surplus  for 
distribution  beyond  what  is  necessary 
to  satisfy  his  claim.  L-abar  v.  Nichols, 
23  Mich.  310. 

Grantee  of  residuary  legatee  may 
appeal  from  order  allowing  account 
•when  there  is  no  property  to  satisfy 
debts  except  that  conveved  to  grantee 
Blastow  V.  Hardy,  83  Me.  28,  21  Atl 
179. 


42.  Cal.— 7n  re  Hall's  Estate,  154 
Cal.  527,  98  Pac.  269.  111.— Whitte- 
more  v.  Coleman,  239  111.  450,  88  N.  E. 
228.  Ind.  Ter.  —  In  re  Overton 's 
Estate,  5  Ind.  Ter.  334,  82  S.  W,  766. 
La.— Succession  of  Heffner,  49  La. 
Ann.  407,  21  So.  905;  Succession  of 
Cassidy,  40  La.  Ann.  827,  5  So.  292. 
Neb. — Estate  of  Wilson,  83  Neb.  252, 
119  N.  W.  522.  N.  Y.— Matter  of 
Hodgman,  23  N.  Y.  Supp.  725,  69  Hun 
484. 

Revocation  of  letters  of  administra- 
tion after  order  settling  accounts  of 
administrator  does  not  affect  adminis- 
trator's right  to  appeal  from  the  order 
of  settlement.  In  re  McPhee's  Estate 
(Cal.),  97  Pac.  878. 

An  administrator  de  bonis  non  may 
appeal  from  a  decree  allowing  the  ac- 
count of  the  original  administrator  or 
executor.  Wiggin  r.  Swett,  6  Mete. 
(Mass.)  194,  39  Am.  Dec.  716. 

A    co-executor    may    appeal    from    an 

order  approving  a  separate  account  of 

the  other  executor  in  which  the  latter 

is  allowed  a  claim  against  estate.    Hes- 

son  r.  Hesson,  14  Md.  8. 

Administrator  or  executor  whose  in- 
dividual claim  has  been  rejected  must 
appeal  as  an  individual  and  not  in  his 
official  capacity.  Succession  of  Harti- 
gan, 51  La.  Ann.  126,  24  So.  794.  See, 
also,  Succession  of  Mauseberg,  37  La. 
Ann.  126;  Payne  V.  Deiean,  32  La.  Ann. 
889. 

Certiorari.  —  An  administrator  or- 
dered on  settlement  to  turn  over  cer- 
tain property,  which  came  into  hig 
hands  as  administrator  but  which  he 
claims  as  agent  of  a  third  party,  can- 
not bring  certiorari  to  have  the  court's 
action  reviewed.  State  ex  rel.  Barker 
V.  District  Court,  26  Mont.  369,  68 
Pac.  856. 

43.  Ind.  — Eeed  v.  Reed,  44  Ind.  429. 
Me.  — Blastow  v.  Hardy,  83  Me.  28,  21 
Atl.  179.  Neb.— Gannon  r.  Phelan,  64 
Neb.  220,  S9  X.  W.  1028.  N.  H.— Bry- 
ant r.  Allen,  6  N.  H.  116.    N.  Y.— Mat- 
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the  party  seeking  to  appeal  is  injuriously  affected  by  sueh  final  order.** 
X.  PROCEEDINGS  TO  OBTAIN  ORDER  FOR  DISTRIBUTION. 
A.  Jurisdiction  of  Probate  Court.  —  In  nearly  all  jurisdictions, 
application  for  an  order  of  distribution  may  be  made  to  the  probate 
court.*"  An  order  of  distribution  should  be  obtained  from  the  court,*' 
since  such  an  order  is  a  full  and  complete  protection  to  an  adiuinistra- 


ter  of  Sullivan,  84  App.  Div.  51,  82 
N.  Y.  Supp.  32,  quoting  §2569  N.  Y. 
Code   Civ.   Proc. 

Surety  upon  the  bond  of  an  execu- 
tor or  administrator  cannot  appeal  in 
his  own  name  from  a  decree  settling 
the  account  of  his  principal.  Tux- 
bury 's  Appeal,  67  Me.  207,  following 
Wooilliury   r.   Plammond,  54  Me.  332. 

Estoppel. — When  person  interested 
appends  to  his  account  a  statement 
that  he  has  examined  account  and 
asks  for  its  confirmation  as  stated,  he 
is  estopped  from  subsequently  taking 
an  appeal  on  the  ground  that  there  are 
errors  in  certain  items  of  account.  In 
re  Sherwood's  Estate,  206  Pa.  465,  56 
Atl.  20. 

44.  See  the  title,  "Appeals." 

45.  Ark. — Ferguson  r.  Carr,  So  Ark. 
246,  107  S.  W.  1177  (probate  court 
alone  has  jurisdiction  to  order  distri- 
bution); State  r.  Roth,  47  Ark.  222. 
Cal.— Estate  of  Richards,  133  Cal.  5^4, 
65  Pac.  1034;  Estate  of  Sheid,  122  Cal. 
528,  55  Pac.  328.  Conn.  — State  f.  Cul- 
hane,  78  Conn.  622,  63  Atl.  636; 
Mack's  Appeal  from  Probate,  71  Conn. 
122,  41  Atl.  242.  III.— Revnolds  r.  The 
People,  55  111.  328.  Ind.— Chapell  v. 
Shuoe,  117  Ind.  481,  20  N.  E.  417.  la. 
Duffy  V.  Duffy,  114  Iowa  581,  87  N.  W. 
500,  jurisdiction  exclusively  in  probate 
court.  Kan. — Lewis  v.  Woodrum,  76 
Kan.  384,  92  Pac.  306;  Holden  r.  Spier, 
65  Kan.  412,  70  Pac.  348;  Proctor  v. 
Dicklow,  57  Kan.  119,  45  Pac.  86.  Md. 
Williams  v.  Holmes,  9  Md.  281.  Me. 
Stilhen,  Appellant,  100  Me.  146,  60  Atl. 
888;  Healy  v.  Cole,  95  Me.  272,  49  Atl. 
1065.  Mass.— Pierce  r.  Prescott,  128 
Mass.  140.  Mich.— Byrne  v.  Hume,  86 
Mich.  546,  49  N.  W.  516;  Cross  v. 
Eaton,  48  Mich.  184,  12  N.  W.  35. 
Minn.— Schmidt  v.  Stark,  61  Minn.  91, 
63  N.  W.  255.  Miss. — Hoover  v.  Brem, 
43  Miss.  603;  Wells  r.  Mitchell,  39 
Miss.  800.  Mo.— Lietman's  Exr.  v. 
Lietman,  149  Mo.  112,  50  S.  W.  307, 
73  Am.  St.  Rep.  374;  Aull  r.  St.  Louis 
Trust    Co.,    149    Mo.    1,   50    S.    W.    289; 
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Darneal  r.  Reeves'  Exr.,  25  Mo.  295. 
Neb.  — //I  re  Manning's  Estate,  83  Neb. 
417,  119  N.  W.  672.  N.  J,- Van 
lloutien  r.  Stevenson,  74  N.  J.  Eq.  1, 
77  Atl.  612;  Wyckhotf  v.  O'Neil,  71  N. 
J.  Eq.  681,  63  Atl.  982.  N.  Y.— Beers 
r.  Strong,  128  App.  Div.  20,  112  N.  Y. 
Supp.  382;  Matter  of  Lattan,  42  Misc. 
467,  87  N.  Y.  Supp.  246.  N.  C  — Hen- 
drick  r.  Mayfield,  74  N.  C.  626  (exclus- 
ive jurisdiction  in  probate  court);  Bell 
r.  king,  70  N.  C.  330.  Pa.— Kelly's 
Appeal,  77  Pa.  232;  Mussleman's  Ap- 
peal, 65  Pa.  480.  Tex. — Dodson  v. 
Wortham,  18  Tex.  Civ.  App.  666,  45  S. 
W.  858.  Va.  — Carter's  Admr.  v.  Skill- 
man,  108  Va.  204,  60  S.  E.  77.5.  Vt. 
Kooler  r.  Exrs.  of  Keeler,  39  Vt.  550. 
Wash. — Reformed  Presbvterian  Church 
r.  McMillan,  31  Wash.  643,  72  Pac.  502. 
Wis.— Will  of  Hess,  97  Wis.  244,  72  N. 
W.  638. 

In  Ohio,  the  probate  court  has  no 
jurisdiction  to  determine  the  persons 
to  whom  distribution  is  to  be  made 
and  the  amount  going  to  each  (First 
National  Bank  of  Cadiz  r.  Beebe,  62 
Ohio  St.  41,  56  N.  E.  485,  citing  Ohio 
cases);  and  if  personal  representative 
ordered  to  pay  to  the  persons  entitled 
thereto  pays  to  the  wrong  persons,  he 
may  be  compelled  to  pay  in  an  action 
bv  the  person  entitled  to  distribution 
(Estate  of  Koehnken,  25  Ohio  C.  C. 
245). 

46.  Conn.— State  v.  Culhane,  78 
Conn.  622,  63  Atl.  636.  *'It  is  the  duty 
of  an  executor  to  apply  to  the  court 
of  probate,  within  a.  reasonable  time 
after  the  settlement  of  his  administra- 
tion account,  for  an  order  of  distribu- 
tion; and  where  property  is  lost  by  his 
neglect  to  do  this,  he  is  chargeable  with 
the  loss."  Sanford  v.  Thorp,  45  Conn. 
241.  111.— Haskins  r.  Martin,  103  111. 
App.  115.  Neb. — Howe  v.  Blomenkamp, 
88  Neb.  389,  129  N.  W.  539;  Boales  r. 
Ferguson,  55  Neb.  565,  76  N.  W.  18 
(one  who  distributes  without  authority 
assumes  responsibility  of  distribution 
to  proper  persons). 
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tor  or  executor  who  acts  in  good  faith  and  makes  distribution  under  it.^^ 

B.  Time  for  Filing  Petition.  —  Statutes  usually  provide  when 
persons  interested  may  require  distribution  or  payment  of  legacies.*** 
As  a  general  rule,  a  petition  for  final  distribution  should  not  be  filed 
prior  to  the  settlement  of  the  final  account  of  the  executor  or  adminis- 
trator/^ but  a  petition  for  partial  distribution  may  be  presented  at 
any  time  previous  to  final  settlement  when  it  appears  that  there  are 
more  than  sufficient  assets  to  satisfy  all  demands  against  the  estate.°° 

C.  Persons  Entitled  To  Ask  for  Order.  —  The  executor  or  ad- 
ministrator may  apply  for  an  order  of  distribution^^  and  statutory 


47.  Colo.— Wilson  r.  Board  of  Re- 
gents, 46  Colo.  100,  102  Pac.  1088.  111. 
Strawn  v.  Jacksonville  Acadeniv,  240 
111.  Ill,  88  N.  E.  460.  Md.-Shrivcr 
1-.  Dwyer,  65  Md.  278,  4  Atl.  679;  Wil- 
son V.  McCarthy,  55  Md.  277.  Mass. 
Cleaveland  r.  Drajior,  194  Mass.  118, 
80  X.  E.  227.  Mich.  — Ernst  v.  Free- 
man's Estate,  129  Mich.  271,  88  X.  W. 
6.36,  even  though  time  for  appeal  has 
not  expired.  Va.— Carter's  Admr.  v. 
Skillman,   108  Va.   204,   60   S.  E.  775. 

Distribution  Without  Order.  — Distri- 
bution of  assets  without  an  order  of 
court  may  be  made  legally,  if  debts 
against  estate  are  paid,  although  per- 
sonal rei>resentative  assumes  risk  of 
distributing  to  the  proper  parties.  Mil- 
ler- Shoemaker  Real  Estate  Co.  r. 
Sturgeon,   'M    .^pp.   Cas.    (D.   C.)    405. 

Legatee  is  not  bound  to  accept  pay- 
ment in  instalments  when  tendered, 
unless  administrator  or  executor  has 
obtained  an  order  for  partial  distribu- 
tion. Welch  V.  Adams,  152  Mass.  74 
25  X.  E.  34. 

48.  In  California,  under  Civ.  Code, 
section  166.3,  legatee  may  present  his 
petition  for  distribution  at  any  time 
after  the  "lapse  of  one  year  from  the 
issuance  of  letters  testamentary."  In 
re  Mayhew's  Estate,  4  Cal.  App.  162, 
87    Pac.   417. 

In  Texas,  under  Rev.  St.,  Art.  2158 
et  seq.,  distribution  of  all  estate  that 
can  be  distributed  may  be  compelled 
when  the  administration  has  been 
pending  twelve  months.  Routledge  v. 
Elmerdorf,  54  Tex.  Civ.  App.  174,  116 
S.  W.  156. 

49.  Estate  of  Sheid,  122  Cal.  52S, 
55  Pac.  328  (dismissing  petition  for 
distribution  pending  final  settlement, 
although  Cal.  Stat,  section  1634  per- 
mits a  petition  for  distribution  to  be 
filed  "with"  the  final  account);  Lowe 
f.   Lowe,  6  Md.  347.     Compare,  Clarke 


r.  Sandrock  (Md.),  77  Atl.  644,  holding 
passage  of  final  account  not  jurisdic- 
tional where  former  accounts  show  a 
balance  due  distributees  after  payment 
of  debts. 

When  executor  or  administrator  re- 
fuses to  file  his  final  account,  the  court 
maj'  order  the  estate  assigned  to  the 
sole  devisee,  after  all  parties  inter- 
ested have  satisfactorily  adjusted  the 
affairs  of  the  estate.  In  re  Lambie's 
Estate,    112    Mich.   118,   70   X.   W.   442. 

50.  Reynolds  v.  The  People,  55  111. 
32S;  Chapell  v.  Shuee,  117  Ind.  481, 
20  X.  E.  417,  quoting  Indiana  statute. 

The  better  practice  is  to  require  a 
written  account  or  report  by  the  execu- 
tor or  administrator  before  ordering 
a  partial  distribution.  Murdock  v. 
Miirdoi-k,    111    III.    App.    375. 

Distribution  During  Special  Adminis- 
tration.—A  jiartia!  <listribution  will  not 
be  ordered  on  application  made  while 
estate  is  in  the  hands  of  a  special  ad- 
ministrator. In  re  Welch,  106  Cal. 
427,  39   Pac.  805. 

Distribution  Pending  Will  Contest. 
After  notice  of  application  to  revoke 
probate  of  will,  the  court  cannot  grant 
application  for  an  order  directing  that 
a  portion  of  estate  be  distributed 
among  legatees.  Matter  of  McGowan, 
28   Hun   (X.  Y.)   246. 

51.  Cal.— Estate  of  Wickersham, 
138  Cal.  355,  71  Pac.  437,  70  Pac.  1076; 
Estate  of  Sheid,  122  Cal.  528,  55  Pac. 
328  (petition  may  be  filed  with  ac- 
count under  Cal.*^  St.,  §1634).  Conn. 
State  r.  Culhane,  78  Conn.  622,  63  Atl. 
636;  Sanford  r.  Thorp,  45  Conn.  241; 
Davenport  V.  Richards,  16  Conn.  309. 
m.— Haskins  v.  Martin,  103  111.  App. 
115,  it  is  part  of  duty  of  personal 
representative  to  apply  for  order. 
Kan. — Holden  r.  Spier,  65  Kan.  412, 
70    Pac.    348. 

In  Mississippi,   an    application   for   a 
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provisions  are  usually  sufficiently  broad  to  authorize  applications  by 
heirs,  devisees  or  lef^atecs.'*^ 

D.  Parties.  —  The  administrator  or  executor  is  a  necessary  party 
to  proceedings  for  an  order  of  distribution,"  and  other  distrilnitees 
whose  rights  must  be  determined  in  order  to  afford  protection  to  the 
Dcrsonal  representative  should  also  be  made  parties.*^* 

E.  Pleading.  —  The  technical  rules  of  pleading  are  not,  as  a  gen- 
eral rule,  applied  in  proceedings  for  distribution  in  the  probate  court." 
and  a  petition  in  writing  is  not  always  required/'"     Petition  should 


division  of  lands  among  the  heirs  and 
devisees  cannot  be  made  by  executor. 
Temple   r.   Hammock,   52   Miss.   360. 

In  California,  a  petition  for  partial 
distribution  cannot  be  presented  by 
an  administrator  or  executor.  Alcorn 
V.  Gieseke,  158  Cal.  396,  111  Pac.  98; 
Alcorn  v.  Buschke,  133  Cal.  655,  66 
Pac.  15;  In  re  Letellier,  74  Cal.  311, 
15   Pac.   847. 

52.  Cal.— Bell  v.  Wilson,  159  Cal. 
57,  112  Pac.  1100;  Alcorn  r.  Gieseke, 
158  Cal.  396,  111  Pac.  98  (heirs,  de- 
visees or  legatees);  In  re  Mayhew's 
Estate,  4  Cal.  App.  162,  87  Pac.  417.  Ind. 
Conner  v.  Hawkins,  8  Blackf.  236, 
heirs.  Md.— Clarke  V.  Sandrock,  113 
Md.  422,  77  Atl.  644,  distributees. 
Mich. — Langrick  v.  Gospel,  48  Mich. 
185.  12  N.  W.  38,  legatee  or  devisee. 
Miss. — Crowder  v.  Shackelford,  35 
Miss.  321,  distributees.  Mont.— /n  re 
Davis'  Estate,  27  Mont.  490,  71  Pac 
757.  Nev.— Estate  of  Foley,  24  Nev. 
197,  52  Pac.  649,  heir,  devisee  or  lega- 
tee. Tex. — Routledge  v.  Elmerdorf,  54 
Tex.  Civ.  App.  174,  116  S.  W.  156, 
heirs. 

Widow  of  decedent  may  compel  dis- 
tribution.   Grant  v.  Spann,"  33  Miss.  134. 

Guardian  of  distributee  may  petition 
for  distribution  in  his  own  name. 
Gammage    V.   Noble,   24   Miss.    150. 

Assignee  of  Heir. — In  Mississippi, 
assignee  of  an  heir  may  petition  for 
distribution  (Mcintosh  r.  Rutland,  88 
Miss.  718,  41  So.  372);  but  under  New 
York  statute  authorizing  petition  to 
require  payment  of  legacies,  surrogate 
cannot  compel  assignment  of  whole 
estate  on  petition  of  assignee  of  sole 
heir  (Matter  of  Wood,  38  Misc.  64,  76 
N.  Y.  Supp.  967). 

In  New  York,  assignee  of  legatee 
cannot  petition  for  payment  of  legacy 
under  statute  authorizing  legatee  to 
require  payment  of  legacy  after  lapse 
of   one   year.     Matter   of   Brewster,   1 
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Con.  Sur.  172,  3  N.  Y.  Supp.  556;  Pey- 
ser r.  Wendt,  2  Dcm.  Sur.  (N.  Y.)  221. 
Joinder. — A  petition  for  partial  dis- 
tribution may  be  presented  by  several 
legatees.  In  re  Crocker,  105  Cal.  368, 
38  Pac.  954. 

53.  Ala.— Ward  r.  Gates,  42  Ala. 
225,  holding  administrator  only  indis- 
pensable party  in  proceedings  to  re- 
quire partial  distribution.  Ky. — lladen 
r.  Haden's  Heirs.  7  J.  J.  Marsh  168, 
Miss.— Porter 's  Heirs  r.  Porter,  7  How. 
106. 

Compare,  Pringle  r.  Hunt,  31  Miss. 
351 . 

54.  Ark.— Norwood  r.  Holliman,  27 
Ark.  445.  La,— Succession  of  Bothick, 
109  La.  1,  33  So.  47.  Miss,— MurfiP  v. 
Frazier,  41  Miss.  408;  Mundy  t\  Cal- 
vert. 40  Miss.  181;  Shattuck  v.  Young, 
2  Smed.  &  M.  30;  Porter's  Heirs  V. 
Porter,  7  How.  106.  N.  J.— Wyckoflf  t'. 
O'Xeil.  71  N.  J.  Eq.  681,  63  Atl.  982. 
N.  Y. — Beekman  v.  Vanderveer,  3  Dem. 
Sur.  221;  Clock  v.  Chadeagne,  10  Hun 
97, 

Intervention. — One  who  purchases 
land  from  a  devisee  while  administra- 
tion is  pending  is  not  entitled  to  inter- 
vene wiien  application  is  made  by  ad- 
ministrator for  an  order  of  distribu- 
tion. Hallam  v.  Moore  (Tex.  Civ. 
App.),  126  S.  W.  908. 

55.  Cal.  —  Estate  of  Murphy,  145 
Cal.  464,  78  Pac.  960,  "elaborate 
pleadings  are  not  required  or  contem- 
plated in  this  proceeding.''  Ind. 
Gray  f.  iSwerer,  94  N,  E.  725,  although 
statutes  provide  that  civil  rules  of 
practice  and  procedure  are  applicable. 
Miss.  — Anderson  r.  Gregg,  44  Miss. 
170;  Mundy  r.  Calvert,  40  Miss.  181; 
French   r.   Davis,  38   Miss.   167. 

56.  Walker  v.  Bradbury,  15  Me.  207. 
In    Indiana,    the    filing    of    the    final 

account  confers  upon  the  court  juris- 
dietion  to  make  an  order  of  distribu- 
tion   of    the   surplus   without    a    subse- 
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contain  the  necessary  allegations  to  bring  petitioner  within  the  class 
entitled  to  relief  under  the  statute." 

Answer.  —  A  formal  answer  by  personal  representative  is  not  re- 
quired in  order  to  enable  him  to  show  cause  on  the  hearing  why  a 
decree  for  distribution  should  not  be  made.^® 

F.  Notice,  —  Notice  of  the  application  for  an  order  of  distribution 
must  be  given  to  the  administrator  or  executor^^  and  to  all  distributees 


quent    petition    or   pleading;.      Jones   v. 
Jones,  115  Ind.  504,  18  N.  E.  20. 

In  New  York,  under  §2722,  Code  of 
Civ.  Proc,  an  application  to  surrogate 
for  an  order  directing  the  payment  of 
a  legacy  or  distributive  share  must 
be  by  petition  and  citation,  and  such 
application  is  not  a  motion  in  a  pend- 
ing proceeding  which  can  be  founded 
upon  an  affidavit.  Matter  of  Moran, 
58  Misc.  488,  111  X.  Y.  Supp.  640; 
Estate  of  Lvons,  1  Misc.  447,  23  N.  Y. 
Supp.   146. 

57.  California. — For  sufficient  peti- 
tion under  statute,  see  Estate  of  Mur- 
phv,  145  Cal.  464.  78  Pac.  960;  In  re 
Levinson,  98   Cal.   6.54,  33  Pac.   726. 

Petition  by  several  legatees  and  de- 
visees is  not  fatally  defective  because 
it  describes  the  petitioners  as  "heirs 
at  law."  In  re  Crocker,  105  Cal.  368, 
38  Pac.  954. 

Mississippi. — Petition  to  compel  dis- 
tribution should  show  that  there  has 
been  a  final  settlement  of  estate,  or 
aver  that  petitioner  has  executed  a  re- 
funding bond.  Crosby  r.  Covington, 
24  Miss.  619.  But  it  is  not  necessary 
to  allege  that  administration  was 
granted  in  the  court  in  which  petition 
is  filed,  since  this  will  be  presumed. 
Hargrovos  r.  Thompson,  31  Miss.  211. 
New  York. — A  petition  by  a  legatee 
for  an  order  directing  payment  of  a 
legacy,  under  §§2717,  2718."  X.  Y.  Code 
Civ.  Proc,  must  show  "that  there  is 
money  or  other  personal  property  of 
the  estate  applicable  to  the  payment 
or  satisfaction  of  petitioner's  claim 
and  which  may  be  applied  without  in- 
juriously affecting  the  rights  of  oth- 
ers." Petition  should  not  embody  a 
prayer  for  an  intermediate  accounting. 
Bavlis  r.  Swartwout,  4  Redf.  Sur.  (N. 
Y.)   395. 

Prayer.— Tn  a  petition  for  distribu- 
tion by  a  personal  representative  it  is 
improper  to  ask  that  a  distributee  be 
compelled   to  account  for  property  re- 


ceived bv  him  in  another  state.  In  re 
Cook,  77' Cal.  220.  17  Pac.  923,  19  Pac. 
431.   11   Am.   St.   Rep.   267. 

Verification.  —  A  petition  to  require 
paj'mcnt  of  a  legacy,  under  Xew  York 
statute,  should  be  verified.  Matter  of 
Application  of  Maeaulay,  94  X.  Y.  574. 

58.  French    r.    Davis',    38    Miss.    167. 

Answer  Proper. — Executor  or  admin- 
istrator should  be  permitted  to  file 
a  verified  answer  to  a  petition  for  dis- 
tribution. Matter  of  Feeks,  6  N.  Y. 
St.   60. 

Pleading  by  Intervener. — An  inter- 
ested party  not  maile  a  party  who 
wishes  to  intervene  should  present 
"some  pleading  or  statement  as  to 
the  grounds  upon  which  he  claims  the 
right  to  be  heard."  In  re  Estate  of 
Crooks.  125  Cal.  4.59.  58  Pac.  89. 

Reply.  — If  ob.iections  to  an  answer 
to  petition  are  overruled,  the  proceed- 
ings should  not  be  dismissed  but  peti- 
tioner should  be  permitted  to  file  a 
replv.  Conner  f.  Hawkins,  8  Blackf. 
(Ind.)   236. 

59.  Ala.— Brazeale's  Admr.  r.  Bra- 
zeale's  Pistril)utees,  9  Ala.  491.  unless 
distribution  made  at  final  settlement. 
la.— Huey  v.  Huey.  26  Iowa  525.  N.  Y. 
Kerrigan  t*.  Kerrigan,  2  Redf.  Sur. 
517. 

See,  however,  Harrison's  Admr.  V. 
Meador«.  41    Ala.  274. 

In  Missouri,  administrator  or  execu- 
tor is  not  entitled  to  notice  of  an 
application  for  an  order  of  distribu- 
tion of  funds  found  to  be  in  his  hands 
at  final  settlement.  State  r.  Hender- 
son. 164  Mo.  347,  64  S.  W.  138,  86  Am. 
St.  Rep.  618. 

Form  of  Citation. — Citation  to  ad- 
ministrator to  show  cause  why  partial 
distribution  should  not  be  -ordered 
should  run  in  name  of  the  people. 
Revnolds  r.  The  People,  55  111.  328. 

When  administrator  is  a  resident  of 
another  state,  service  of  notice  on  him 
in  that  state  is  sufficient.  Huey  v. 
Huey,  26  Iowa  525. 
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whose  rights  are  to  be  affected  by  such  order  of  distribution.'® 
Manner  of  Giving  Notice.  —  Statutes  usually  prescribe  the  mauHer  of 
giving  notice  or  authorize  the  court  to  direct  what  notice  sliall  be 
given."^  Notice  of  the  filing  of  final  account  is  not  sufficient  to 
authorize  a  decree  for  final  distril)ution,"-  except  in  those  jurisdictions 
where  final  settlement  and  distribution  are  treated  as  parts  of  the 
same  proceeding."^ 

G.      AlTOINTMENT    AND    PROCEEDINGS    OF    COMMISSIONERS. In    SOme 

jurisdictions  the  probate  court  may  appoint  commissioners  or  auditors 
to  ascertain  the  shares  to  which  distributees  are  entitled."*  Commis- 
sioners or  auditors  have  no  power  to  review  the  proceedings  of  the 
probate  court  or  to  alter  or  re-state  the  account,"^  and  they  must  report 
to  the  court  which  appointed  them.""    The  probate  court  may  modify 


60.  IT.  S,— "Rieh  v.  Victoria  Copper 
Min.  Co.,  147  Fed.  380,  77  C.  C.  A. 
558,  notice  required  by  Michifjan  stat- 
ute. Ala — Gardner's  Exr.  r.  Gardner's 
Heirs,  42  Ala.  161.  Ark.— Neal  r. 
Robertson,  55  Ark.  79,  17  S.  W.  587. 
Cal.— Estate  of  Mitchell,  126  Cal.  248, 
58  Pac.  549;  Asher  v.  Yorba,  125  Cal. 
513,  58  Pac.  137;  Abila  r.  Burnett,  33 
Cal.  658.  m.— Long  v.  Thompson,  60 
111.  27.  Ind.  — Glessner  v.  Clark,  140 
Ind.  427,  39  N.  E.  541.  Md.— Wilson 
V.  McCarty,  55  Md.  277.  Mass. — Lam- 
son  V.  Knowlcs,  170  Mass.  295,  49  X. 
E.  440.  Minn. — Greenwood  v.  Murray, 
28  Minn.  120,  9  N.  W.  629;  Wood  V. 
Myrick,  16  Minn.  494.  Miss.— Mundy 
V.  Calvert,  40  Miss.  ISl.  Mo. — State 
V.  Burnes,  129  Mo.  App.  474,  107  S. 
W.  1094  (quoting  Missouri  statute); 
Lilly  V.  Menke,  126  Mo.  190,  2S  S.  W^ 
643;  State  v.  St.  Gemme's  Admr.,  31 
Mo.  230.  N.  J.— Van  Houten  v.  Stev- 
enson, 74  N.  J.  Eq.  1,  77  Atl.  612: 
Adams  v.  Adams,  46  N.  J.  Eq.  298, 
19  Atl.  14.  N.  Y.— Matter  of  Eain- 
forth,  37  Misc.  660,  76  N.  Y.  Supp.  314. 
Ore.  — State  r.  O'Day,  41  Ore.  495,  69 
Pac.  542.  Pa.— Purviance  v.  Com.,  17 
Serg.  &  R.  31.  S.  C— Browu  v.  Brown, 
75  S.  C.  25,  54  S.  E.  833.  Vt.—Ex 
parte  Robinson,  1  D.  Chip.  357.  Wash. 
In  re  Ostlund's  Estate,  57  Wash.  359, 
106  Pac.  1116,  notice  by  publication 
sufficient.  Wis.— Bresee  v.  Stiles,  22 
Wis.    120. 

In  Utah,  the  failure  to  jjive  notice 
does  not  deprive  the  court  of  jurisdic- 
tion to  decree  final  distribution.  Bar- 
rette  v.  Whitney,  36  Utah  574,  106  Pac. 
522. 

Notice  to  Attorney  General  is  un- 
necessary  under  New  York   Code  Civ, 
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Proc,  §2747,  requiring  that,  "when  a 
person  entitled  to  a  lefjacy  or  distribu- 
tive share  is  unknown,  the  decree  must 
direct  that  the  amount  be  paid  into 
the  state  treasury."  In  re  Davenport, 
141  App.  Div,  4l',  126  N.  Y.  Supp.  693. 

61.  See  Asher  v.  Yorba,  125  Cal. 
513,  58  Pac.  137,  quoting  California 
statute  authorizing  court  to  direct  no- 
tice. 

Personal  notice  is  not  essential  un- 
less recjuired  by  statute.  Cal. — Daly 
r.  Pennie,  86  Cal.  552,  25  Pac.  67,  21 
Am.  St.  Rep.  61.  Tex.— Porter  v. 
Sweeney,  61  Tex.  213.  Wash.— /ji  re 
Ostlund's  Estate,  57  Wash.  359,  106 
Pac.  1116. 

62.  Adams  v.  Adams,  46  X.  .T.  Eq. 
298,  19  Atl.  14. 

63.  Ex  parte  Pearce,  44  Ark.  509; 
Scruggs  V.  Scruggs,  69  Kan.  487,  77 
Pac.   269. 

64.  Ala.  — Chambers  r.  Perry,  17 
Ala.  726;  Harrison  v.  Harrison,  9  Ala. 
470.  Ky.— Williams'  Heirs  V.  Wil- 
liams' Heirs,  13  Ky.  40.  Miss. — Brad- 
ley V.  Byrd,  12  Smed.  &  M.  269.  Pa. 
Hever's  Appeal,  .34  Pa.  183;  Kittera's 
Estate,  17  Pa.  416. 

Appointment  of  Distributors.— When 
widow,  given  authority  by  will  to 
select  half  of  testator's  estate,  dies 
before  completing  selection,  distribu- 
tors must  be  appointed  by  court  to 
complete  selection.  Walker  v.  Upson, 
74   Conn.   128,   49   Atl.   904. 

65.  Meeker  v.  Exrs.  of  Vanderveer, 
15  N.  J.  L.  392;  Wither 's  Appeal,  16 
Pa.   151. 

66.  Harrison  v.  Harrison,  9  Ala. 
470;  Bradley  f.  Byrd,  12  Smed.  &  M. 
(Miss.)   269. 
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or  correct  the  report  presented  by  the  auditors  or  commissioners.°^ 
H.  Questions  Determinable  by  Court  Upon  Hearing.  —  On  the 
hearing  the  court  has  power  to  decide  all  questions  necessary  for  a 
proper  distribution®^  and  may  therefore  determine  what  is  to  be  dis- 
tributed,"^ who  are  entitled  to  share  in  distribution,'**  and  the  share 
to  which  each  legatee  or  distributee  is  entitled.'^     The  probate  court 


Report  of  majority  of  commissioners 
is  suflScient.  Chambers  r.  Perry,  17 
Ala.   726. 

Exceptions  may  be  taken  to  report 
by  any  person  interested.  Harrison  V. 
Harrison,  9  Ala.  470;  Bracken's 
Estate,  138  Pa.  104,  22  Atl.  20. 

67.  Aull  V.  St.  Louis  Trust  Co.,  149 
Mo.  1,  50  S.  W.  2S9. 

68.  King's  Estate,  215  Pa.  59,  64 
Atl.  324;  Williamson's  Appeal,  94  Pa. 
231;  Dundas'  Appeal,  73  Pa.  474;  Brit- 
tain 'a  Estate,  28  Pa.  Super.  Ct.  144. 

Validity  of  an  ante-nuptial  agree- 
ment made  by  decedent  in  contempla- 
tion of  the  future  distribution  of  his 
property  may  be  determined  in  pro- 
ceedings for  distribution.  In  re  .Tones' 
Estate,  3  Misc.  584,  24  N.  Y.  Supp. 
706;    Winkle    r.    Winkle,    8   Ore.    193. 

In  New  York,  under  Code  Civ.  Proc, 
§§2717,  271S,  the  surrogate  must  dis- 
miss petition  by  one  claiming  a  legacy 
when  executor  "files  a  written  an- 
swer, duly  verified,  setting  forth  facts 
which  show  that  it  is  douV)tful  whether 
the  petitioner's  claim  is  valid  and  le- 
gal, and  denying  its  validity."  Fiester 
V.  Shepard,  92  N.  Y.  251  (quoting  stat- 
ute); Cuthbert  v.  Jacobson,  2  Dem. 
Sur.    (X.  Y.)    134. 

69.  Md.  — Pole  r.  Simmons,  45  Md. 
246.  Miss. — Mc Willie  r.  Van  Vacter, 
35  Miss.  42S,  72  Am.  Dec.  127.  Pa. 
Dundas'  Appeal,  73  Pa.  474;  Dewald  r. 
Berkheiser.  19  Pa.  Super.  570.  Yt.—Ex 
parte  Robinson,  1   D.  Chip.  357. 

Estoppel.— The  order  for  partial  dis- 
tribution, in  pursuance  of  an  applica- 
tion of  distributee,  does  not  estop  him 
from  later  proving  that  personal  rep- 
resentative had,  at  the  time  of  the 
order,  a  larger  sum  subject  to  distri- 
bution than  was  ordered  distributed. 
The  State  v.  Berning,  6  Mo.  App.  105. 

70.  Cal.  — Crew  r.  Pratt,  119  Cal. 
139,  51  Pac.  38;  Estate  of  Hineklev, 
58  Cal.  457.  Conn.  — Mack's  Appeal, 
71  Conn.  122.  41  Atl.  242;  Davenport 
V.  Richards,  16  Conn.  309.  Md.  — Pole 
r.  Simmons,  45  Md.  246.  Miss. — Lowry 
I".  McMillan,  35  Miss.  147,  72  Am.  Dec. 


119,  Mo,— Bramell  v.  Cole,  136  Mo. 
201,  37  S.  W.  924,  98  Am.  St.  Rep. 
619.  N.  Y.— Tappen  v.  Church,  3  Dem. 
Stir.  187;  Estate  of  York,  6  Civ.  Proc. 
245;  Estate  of  Oser,  4  Civ.  Proc.  129. 
Pa. — Purviance  v.  Com.,  17  Serg.  &  R. 
31.  "Vt.—ET  parte  Robinson,  1  D. 
Chip.  357.  Wash.— Reformed  Presb>. 
terian  Church  r.  McMillan,  31  Wash. 
643,    72   Pac.    502, 

In  New  York,  the  report  of  referee, 
when  confirmed  by  the  supreme  court, 
is  binding  upon  the  surro;jate  and  dis- 
tribution must  be  decreed  in  accord- 
ance therewith.  Matter  of  Gray,  42 
Hun   (N.  Y.)   411. 

71.  Cal.— William  Hill  Co.  r.  Law 
ler,  116  Cal.  359,  48  Pac.  323.  Ga, 
Cook  r.  Weaver,  77  Ga.  9,  Kan.— Hoi 
den  r.  Spier,  65  Kan.  412,  70  Pac.  348, 
Me.— Appeal  of  Stilpen,  100  Me.  146 
60  Atl.  888.  Md.— Pole  r.  Simmons 
45  Md.  246.  Mo.— Lietman 's  Exr.  r 
Lietman,  149  Mo.  112,  50  S.  W.  307 
73  Am.  St.  Rep.  374.  Utah,  — Snyder 
r.  Murdock,  26  Utah  233,  73  Pac'  22 
Vt. — Ex  parte  Robinson,  1  D.  Chip 
357,  court  should  determine  what  ad 
vancements  were  made  by  testator. 

In  Ohio,  probate  court  has  no  juris- 
diction to  determine  the  persons  to 
whom  distribution  is  to  be  made,  or 
the  amount  to  which  each  distributee 
is  entitled.  First  National  Bank  of 
Cadiz  v.  Beebe,  62  Ohio  St.  41,  56  N. 
E.  485;  Armstrong  r.  Grandin,  39  Ohio 
St.  368;  Cox  r.  .John,  32  Ohio  St.  532; 
Swearingen   i".  Morris,  14  Ohio  St.  424. 

Distributee's  indebtedness  to  the 
estate  may  be  determined  by  the  pro- 
bate court  and  a  deduction  of  the 
same  made  from  his  share  (Holden  v. 
Spier,  65  Kan.  412,  70  Pac.  348),  with- 
out intervention  of  court  of  chancery 
(Lietman 's  Exr.  v.  Lietman,  149  Mo. 
112,  50  S.  W.  307,  73  Am.  St.  Rep, 
374) ;  but  court  can  go  no  further  and 
decide  that  distributee  is  indebted  be- 
vond  his  share  of  estate  (Springer's 
Appeal,   29    Pa.   208). 

On  court's  authority  to  determine 
distributee's     indebtedness,     see     also, 
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may  construe  a  will  or  other  written  instrument  so  far  as  is  necessary 
to  determine  to  whom  distribution  should  be  made." 

I.    Decree.  — 1.     Contents  and  Sufficiency.  —  The  decree  of  dis- 
tribution should  name  the  distributees"  and  should  state  the  amount 


Ford  V.  Talmage,  36  Mo.  App.  65; 
Estate  of  Colwell,  15  N.  Y.  St.  742; 
Rudd  V.  Budd,  4  Dem.  Sur.  (N.  Y.) 
335. 

72.  Cal.— Goad  v.  Montgomery,  119 
Cal.  552,  51  Pac.  681.  Conn.— Mack's 
Appeal,  71  Conn.  122,  41  Atl.  242.  Md. 
Pole  V.  Simmons,  45  Md.  246.  Mich. 
Byrne  v.  Hume,  86  Mich.  546,  49  N. 
W.  576.  Minn,— Bcngtsson  r.  John- 
son, 75  Minn.  321,  78  N.  W.  3.  N.  J. 
Hill  V.  Bloom,  41  N.  J.  Eq.  276,  7  Atl. 
438.  N.  Y.— r.arlock  v.  Vandcvort,  128 
N.  Y.  374,  28  N.  E.  599;  Purdy  r. 
Hayt,  92  N.  Y.  446;  Kiggs  V.  Cragg, 
89  N.  Y.  479;  Matter  of  Kick,  11  N.  Y. 
St.  688;  Matter  of  Verplanck,  27  Hun 
609. 

But  see,  Hanscom  v.  Marston,  82  Me. 
288,  19  Atl.  460. 

Probate  court  cannot  determine 
whether  legatee  takes  an  absolute  or 
a  limited  right  under  will  (Bramoll  r. 
Cole,  136  Mo.  201,  37  S.  W.  924,  58 
Am.  St.  Eep.  619);  and  it  is  not  within 
ordinary's  power  to  construe  intricate 
bequests  and  settle  diflicult  legal  ques- 
tions arising  under  will  (Cook  v. 
Weavor,   77   Ga.  9). 

Bights  of  Assignees.— The  probate 
court  usually  has  no  authority  to  de- 
termine as  "to  the  validity  of  an  as- 
signment by  a  legatee  or  distribute^ 
or  to  order  payment  on  distribution 
to  an  assignee  without  consent  of 
assignor.  Me. — Bergeron  r.  Cote,  98 
Me.  415,  57  Atl.  584.  Miss.— Porte- 
cant  V.  Neylaus,  38  Miss.  104;  Locke 
V.  Williams,  36  Miss.  187;  Dixon  v. 
Houston,  35  Miss.  636;  Hill  r.  Hardy, 
34  Miss.  289.  Mo. — Johnson  v.  Jones, 
47  Mo.  App.  237.  N.  Y.— Matter  of 
Grant,  37  Misc.  151,  74  N.  Y.  Supp. 
958;  Fraenznick  v.  Miller,  1  Dem.  Sur. 
136;  In  re  Brown,  3  Civ.  Proc.  39; 
Hitchcock  r.  Marshall,  2  Redf.  Sur. 
174.  Ore. — ^Harrington  v.  La  Rocque, 
13  Ore.  344,  10  Pac.  498. 

Compare,  Matter  of  Geis,  27  Misc. 
490,  59  N.  Y.  Supp.  175.  But  in  some 
states,  court  may  order  payment  to 
assignee.  Shepherd  v.  Clark,  38  HI. 
App.  66;  Lex'  Appeal.  97  Pa.  289; 
Otterson  r.  Gallagher,  88  Pa.  355. 
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Validity  of  Release.— The  probate 
court  cannot  determine  the  validity  of 
releases  made  to  personal  representa- 
tive by  distributees.  Hanscom  r.  Mar- 
ston, 82  Me.  2.S8,  19  Atl.  46U;  Shafer 
r.   Shafer,   85   Md.   554,   37   Atl.    167. 

73.  Ark.— Ferguson  v.  Carr,  85  Ark. 
246,  107  S.  \V.  1177,  order  directing 
payment  into  court  for  benefit  of  heirs 
is  insuiTicient.  Cal.— Bell  r.  Wilson, 
159  Cal.  57,  112  Pac.  1100.  Conn. 
Mack's  Appeal,  71  Conn.  122,  41  Atl. 
242.  Mass, — Loring  r.  Steineman,  42 
Mass.  2i'4.  Neb. — Boales  v.  Ferguson, 
55  Neb.  565,  76  N.  W.  18,  quoting  Ne- 
braska statute.  N.  Y.— Tappen  v. 
Church,  3  Dem,  Sur,  187,  Pa.  — Purvi- 
ance  r.  Com.,  17  Serg.  &  R.  31. 

In  New  York,  S2743,  Code  Civ,  Proc, 
provides  that,  when  validity  of  distrib- 
utive sliare  has  been  established,  the 
decree  must  determine  to  whom  it  is 
payable,  the  sum  to  be  paid,  and  all 
questions  concerning  distribution.  Arm- 
strong r.  Stone,  64  Misc.  504,  118  N. 
Y.  Supp.  99H. 

Under  Alabama  statute,  the  decree 
for  partial  distribution  should  be  ren- 
dered only  in  favor  of  those  distribu- 
tees who  join  in  application.  Harri- 
son's Admr.  r.  Meadors,  41  Ala,  274. 
Form  of  Decree, — The  decree  should 
have  only  one  minute  entry  which 
should  award  successively  to  the  par- 
ties entitled  thereto  the  amounts  re- 
spectivelv  .iudged  to  be  due  them. 
King  f. 'Brown,  108  Ala.  68,  18  So. 
935, 

When  legatee  is  deceased,  the  decree 
of  distribution  should  be  in  favor  of 
his  personal  representative.  Luster  v. 
Middlecoff,  8  Gratt.  (Va.)  54,  56  Am. 
Dec.   129. 

When  distributee  is  an  infant,  decree 
should  be  in  his  name,  by  his  guardian, 
if  he  has  one,  but  if  it  is  in  the  name 
of  infant  alone,  the  decree  is  not  on 
that  ground  reversible.  Pagan's  Adm_r. 
r.  Pagan's  Distributees,  15  Ala.  335; 
Sankey's  Exrs.  v.  Sankey's  Distribu- 
tees, 8  Ala,  601. 

When  distributee  is  a  married 
woman,  decree  should  be  in  favor  of 
herself  alone.    King  v.  Brown,  108  Ala. 
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or  share  to  which  each  distributee  is  entitled.^*  All  of  the  residue 
should  be  distributed  by  a  decree  of  final  distribution  and  the  court 
is  not  limited  to  the  property  specifically  enumerated  in  the  petition.^* 

Decree  of  Dismissal.  —  "Wlien  a  petition  for  distribution  is  prema- 
turely filed,  it  should  be  dismissed  without  prejudice  to  the  right  to 
renew  it  at  the  proper  time.'^^ 

Entry  of  Decree.  —  Entry  of  a  formal  decree  upon  the  record  is  not 
absolutely  essential  when  proceedings  are  had  and  court  by  indorse- 
ment on  account  approves  distribution  agreed  upon  by  claimants  to 
fund :''''  and  a  decree  is  not  invalid  because  the  clerk  delayed  entering 
it  until  after  the  beginning  of  the  next  term  of  courts* 

2.  Amendment  or  Vacation.  —  A  decree  of  distribution  may  be 
amended  at  any  time  during  the  term  at  which  it  is  rendered,"  and 
in  some  jurisdictions  the  probate  court  is  authorized  to  correct  or  set 
aside  its  decree  upon  petition  filed  within  time  prescribed  by  statute, 
or  within  a  reasonable  time,  in  the  absence  of  statutory  limitation.®" 


68,  18  So.  933,  citing  former  Alabama 
cases  which  were  contra. 

74,  Ala.  — Sankey's  Exrs.  r.  San- 
key's  Distributees,  8  Ala.  601;  Davis 
V.  Davis,  6  Ala.  611.  Cal.— Bell  r.  Wii- 
Bon.  159  Cal.  57,  112  Pac.  1100.  Ky. 
Robert's  Exr,  v.  Dale,  7  B.  Mon.  199; 
White's  Heirs  r.  White's  Admrs.,  3 
Dana  374;  Banton  r.  Campbell's  Heirs, 
2  Dana  421.  Neb. — Boales  r.  Fergruson, 
5.5  Neb.  565,  76  X.  W.  IS.  N.  Y.— Tap- 
pen    r.    Church,    3    Dem.   ■Sur.    187. 

75.  Huniphrev  r.  Protestant  Episco- 
pal Church,  1.54'  Cal.  170.  97  Pac.  1^7. 

Refunding  bond  should  be  required 
from  distributees,  where  sufficient  time 
has  not  elapsed  to  raise  the  presump- 
tion that  all  the  debts  due  from  estate 
have  been  paid.  Roberts '  Exr.  r.  Dale, 
7  B.  Mon.  (Kv.)  199;  Xeelv's  Admr.  r. 
Xeely's   Heirs,   1  -Litt.    (Ky.)    293. 

Contingent  Decree  Improper. — A  de- 
cree after  final  settlement  is  intended 
to  cause  a  final  distribution  of  estate 
and  should  not  be  made  contingent 
upon  the  establishment  of  conditions 
inserted  in  decree.  In  re  Garritv,  lOS 
Cal.  463,  38  Par-.  628.  41   Pac.  4S5. 

Decree  of  Joint  Distribution. — Tt  is 
error  to  docroo  a  ,ioint  distribution 
■where  executors  file  separate  accounts. 
The  Evangelical  Association's  Appeal, 
35  Pa.  316.  But  where  all  the  parties 
interested  have  stipulated  that  one  of 
two  administrators  shall  account,  the 
court  may  consolidate  the  proceedings 
and  direct  distribution  to  be  made  by 
both  administrators.  In  re  Smith's 
Estate,  40  Misc.  331,  81  X.  Y.  Supp. 
1035. 


Decree  may  direct  legatees  to  pay 
sums  equal  to  their  overdrafts  to  other 
legatees  in  order  to  equalize  the  entire 
drawings  made.  Matter  of  Mount,  27 
Misc.  411,  59  X.  y.  Supp.  176.  But 
where  there  has  been  an  over-payment 
to  a  legatee,  the  surrogate  has  no 
authority  to  render  an  affirmative 
.iudgment  for  the  excess  against  the 
legatee  and  in  favor  of  executor. 
Matter  of  Underbill,  117  X.  Y.  471,  22 
X.    E.    1120. 

76.  Sinnott  r.  Kenaday,  12  App. 
Cas.   (D.  C.)    11.5. 

77.  Garrett  r.  Kernev,  107  Md.  501, 
68  Atl.  1051.  Compare,  Brownell  v.  Su- 
perior T'ourt,  157  Cal.  703,  109  Pac.  91. 

78.  State  v.  Henderson,  164  Mo. 
347,  64  S.  W.  138,  86  Am.  St.  Rep.  618. 

79.  Aull  r.  St.  Louis  Trust  Co.,  149 
Mo.  1,  50  S.  W.  289. 

Change  Before  Entry.— "Xo  find- 
ings being  required,  and  the  court  hav- 
ing merely  made  an  oral  statement  of 
its  decision,  it  might,  before  that  de- 
cision was  recorded,  or  signed  and 
filed,  chanee  it  in  any  respect  and 
render  a  different  decision."  Brownell 
r.  Superior  Court,  157  Cal.  703,  109 
Pac.  91. 

80.  Cal.— Estate  of  Ross,  140  Cal. 
282,  73  Pac.  976  (decree  vacated);  In 
re  Pedrorena,  80  Cal.  144,  22  Pac.  71 
(decree  may  be  set  aside  within  six 
months  after  entrv);  Ingram's  Estate, 
78  Cal.  586,  21  Pac.  435,  12  Am.  St. 
Rep.  80  (decree  amended  on  motion). 
lU. — Thornley  f.  Kershaw,  109  111.  App. 
113;  Kinne  r.  Schumacher,  65  HI.  App. 
342    (may   be   set    aside    for   equitable 
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An  error  of  law  in  making  the  decree  can  not  be  corrected  in  the 
probate  court  on  application  filed  after  the  term  at  which  the  decree 
is  rendered.^^ 

Notice.  —  A  decree  for  final  distribution  will  not  be  set  aside  or 
modified  at  a  subsequent  term  without  notice  to  distributees.''^ 

Jurisdiction  of  Equity.  —  A  decree  for  distribution  may  be  attacked 
by  bill  in  ecjuity  alleging  fraud  or  mistake.^^ 

3.  Enforcement.  —  In  some  jurisdictions,  the  decree  for  distribu- 
tion may  be  enforced  by  execution  against  the  property  of  administra- 


reasons) ;  Long  v.  Thompson,  60  111. 
27  (setting  aside  without  notice).  Ind. 
Glessner  v.  Clark,  140  Ind.  427,  39  N. 
E.  544.  Me. — Bergeron  v.  Cote,  98  Me. 
415,  57  Atl.  5S4,  court  may  annul  de- 
cree for  manifest  errors  and  mistakes 
before  decree  executed.  Mass.— Har- 
ris V.  Star  key,  176  Mass.  443,  o7  X.  E. 
698,  79  Am.  St.  Rep.  322,  revision  may 
be  allowed  after  estate  has  been  dis- 
tributed as  ordered.  N.  Y. — Matter  of 
Gall,  182  N.  Y.  270,  74  N.  E.  875; 
Matter  of  Hoes,  119  App.  Div.  288, 
104  N.  Y.  Supp.  529  (decree  amended); 
Matter  of  Kobertson,  51  App.  Div.  117, 
64  N.  Y.  Supp.  385,  affirmed,  165  N.  Y. 
675,  59  N.  E.  1129;  Smith  c.  Bavlis, 
4  Dem.  Sur.  30.  Wis.— Hall  r.  Hail, 
98  Wis.  193,  73  N.  W.  KitiO  (record 
corrected  to  conform  to  judgment  ac- 
tually pronounced  and  rendered); 
Creamer  r.  Ingalls,  89  Wis.  112,  61  N. 
W.  82  (decree  set  aside  for  fraud); 
Beem  v.  Kimberly,  72  Wis.  343,  39 
N.  W.  542. 

Where  distribution  has  been  made 
in  accordance  with  decree  reudercd  in 
probate  court,  that  court  has  no  juris- 
diction to  subject  the  property  in- 
volved therein  to  a  judgment  subse- 
quently rendered  against  administrator 
when  decree  of  distribution  has  not 
been  reversed,  modified  or  set  aside. 
Prefontaine  r.  McMicken,  16  Wash.  16, 
47  Pac.  231. 

Nature  of  Application  To  Set  Aside. 
"Application  is  one  addressed  to  tne 
equity  of  the  court,  and  will  not  be 
granted  without  very  special  reasons, 
and  such  a  statement  of  the  alleged 
error  as  shall  indicate  the  nature  and 
suiEciency  of  the  grounds."  Redmond 
V.  Ely,  2  Brad.  Sur.   (N.  Y.)   175. 

Long  acquiescence  in  a  decree  for 
distribution  will  prevent  the  granting 
of  distributee's  application  for  the 
revocation  of  such  decree.  Hoban's 
Appeal,  102  Pa.  404. 
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81.  Lewis  r.  Woodrum,  76  Kan.  384, 
92    Pac.   31)6. 

Amendment  Nunc  Pro  Tunc. — An 
erroneous  decree  should  be  corrected 
on  appeal  and  it  cannot  be  amended 
nunc  pro  tunc.  Emerson  f.  Heard,  81 
Ala.  443,  1  So.  197. 

82.  Ala.  — Thomas  r.  Dumas,  30  Ala. 
83.  Me.  — Bergeron  v.  Cote,  98  Me. 
415,  57  Atl.  584.  Vt.— Stone  v.  Peas- 
ley's  Estate,  28  Vt.  716. 

Sufficiency  of  Notice. — Notice  of  mo- 
tion to  vacate  order  denying  a  peti- 
tion for  distril)ution  is  insufficient 
when  served  upon  executors  only  with- 
out any  posting  ot  notice  to  acquire 
jurisdiction  over  all  distributees.  In 
re  Estate  of  Mitchell.  126  Cal.  248,  58 
Pac.  549. 

83.  U.  S.— Sullivan  r.  Andoe,  6  Fed. 
641.  Cal.— Bacon  v.  Bacon,  150  Cal. 
477,  89  Pac.  317.  Mich.— Ewing  v. 
Lamphere,  147  Mich.  659,  111  N.  W. 
187.  Wis.— Maldaner  r.  Beurhaus,  108 
Wis.  25,  84  N.  W.  25. 

Laches. — Equity  will  not  relieve 
against  order  of  distribution  when  pe- 
titioner failed  to  avail  himself  of  his 
opportunity  to  be  heard  in  probate 
court,  unless  there  is  a  showing  that 
he  was  prevented  from  being  heard  by 
the  wrongful  act  of  the  prevailing  par- 
ty without  any  fault  or  negligence  on 
his  part.  Royce  v.  Hampton,  16  Nev. 
25. 

Ratification. — Equity  will  afford  no 
relief  against  fraud  in  distribution  if 
distributee,  after  learning  of  fraud, 
continues  to  deal  with  property  dis- 
tributed to  him  in  kind  as  his  own. 
Starrett   v.   Keating,   61   111.   App.    189. 

Decree  in  equity  making  distribu- 
tion cannot  be  altered  or  amended,  ex- 
cept in  matter  of  form,  unless  by  con- 
sent, or  upon  a  re-hearing  granted,  or 
upon  a  bill  of  review.  Ansley  v.  Rob- 
inson, 16  Ala.   793. 
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tor  or  executor,^*  or  by  attachment  for  contempt,*'  Persons  to  whom 
distribution  has  been  ordered  may  maintain  an  action  at  law  against 
an  executor  or  administrator  to  enforce  payment  of  their  distributive 
shares;*^  or  an  action  may  be  brought  against  the  sureties  on  his 
bond." 


84.  Ala.— Thompson  r.  Ferryman,  45 
Ala.  619,  decree  may  be  revived,  if 
dormant  on  account  of  failure  to  is- 
sue execution.  Ga.— Cook  r.  Weaver, 
77  Ga.  9.  Ky. — White's  Heirs  v. 
White's  Admrs.,  3  Dana  374.  Miss. 
Isom  V.  McGehee's  Heirs,  45  Miss.  712, 
although  decree  does  not  in  terms 
award  execution.  N.  Y. — Peyser  v. 
Wendt,  2  Dem.  Sur.  221;  Sherwood  r. 
Judd,  3  Bradf.  Sur.  419.  N.  C.-El- 
lison  V.  Andrews,  34  N.  C.  188.  Ore. 
Eostel  r.  Morat,  19  Ore.  181,  23  Pac. 
900.  Pa.— Mcintosh's  Estate,  158  Pa. 
525,  27  Atl.  1042  (rule  to  show  cause 
must  first  issue);  Wachter's  Case,  1 
Walk.  267. 

That  execution  can  not  issue,  see 
Bayley  f.  Bayley,  71  X.  J.  Eq.  9,  63 
Atl.  11.  Compare,  Wvckoff  v.  O'Neil, 
71   N.  J.  Eq.   681,  63   Atl.  982. 

Each  legatee  or  distributee  is  en- 
titled to  a  separate  execution  for  his 
share.  Ellison  v.  Andrews,  34  N.  C. 
188. 

Execution  cannot  be  awarded  in  fa- 
vor of  an  infant  distributee,  without 
the  intervention  of  his  guardian.  Pa- 
gan's Admr.  r.  Pagan's  Distributees, 
15   Ala.   3:^.'. 

Enforcement  of  Order  To  Eefund. 
When  probate  court  modifies  its  or- 
der after  distribution  and  distributees 
are  ordered  to  restore  excess  dis- 
tributed to  them,  resort  may  be  had 
to  equity  to  enforce  decree,  since  the 
probate  court  does  not  possess  the 
necessarv  power.  Aull  r.  St.  Louis 
Trust   Co..  149  Mo.  1,  50  S.  W.  289. 

Restraining  Enforcement.  — Adminis- 
trator or  executor  may  obtain  a  de- 
cree in  a  court  of  chancery  en.ioining 
the  execution  of  a  decree  for  distribu- 
tion obtained  by  fraud  (Fairly  v. 
Thompson,  34  Miss.  101);  but  if  admin- 
istrator seeks  to  enioin  execution  of 
decree  on  ground  of  payment  to  dis- 
tributees before  settlement,  he  must 
allege  that  such  payments  were  not 
considered  by  the  court  in  decreeing 
distribution  (Gaillard  v.  Thomas,  61 
Miss.  166). 

85.  Cal.— St.     Mary's     Hospital     i*. 


Perry,  152  Cal.  338,  92  Pac.  864;  In  re 
Clary,  112  Cal.  292,  44  Pac.  569;  Ex 
parte  Smith,  53  Cal.  204.  Ga.— Cook; 
V.  Weaver,  77  Ga.  9.  111.— Blake  v. 
People,  161  111.  74,  43  N.  E.  590; 
Kandolph  v.  People,  130  111.  533,  22 
N.  E.  615;  Haines  V.  People,  97  HI. 
161;  Piggott  V.  Eamev,  2  111.  145. 
N.  Y.— Matter  of  Snyder,  103  N.  Y. 
178.  8  N.  E.  479;  Matter  of  Holmes, 
79  A  pp.  Div.  267,  79  N.  Y.  Supp.  687, 
affirmed,  176  N.  Y.  604,  68  N.  E.  1118; 
Joel  V.  Ritterman,  5  Redf.  Sur.  136. 

In  Oregon,  a  decree  for  payment  of 
money  in  probate  proceedings  can  not 
be  enforced  as  for  contempt.  Rostel 
V.   Morat,   19   Ore.   181,   23   Pac.   900. 

Demand  for  the  money  due  under 
order  must  be  made  before  court  can 
commit  an  executor  or  administrator 
for  contempt  in  failing  to  obey  order. 
Blake  r.  People,  161  111.  74,  43  N.  E. 
590;  Haines  r.  People,  97  111.  161;  Von 
Kettler  r.  .Tohnson,  57  111.  109.  See, 
also,  Randolph  r.  People,  40  111.  App. 
174. 

86.  Cal. — St.  Mary's  Hospital  v. 
Perrv,  152  Cal.  338,  92  Pac.  864; 
Wheeler  v.  Bolton,  54  Cal.  302.  N.  J. 
Bavlev  r.  Bavley,  71  N.  .1.  Eq.  9,  63 
Atl.  11.  N.  Y.— Koenig  r.  Wagener,  126 
App.  Div.  772,  111  N.  Y.  Supp.  116 
(personal  representative  of  distributee 
need  not  obtain  leave  of  court  before 
commencing  action  to  enforce  decree 
in  his  decedent's  favor).  N.  D. — Sjoli 
v.  Hogenson,  122  N.  W.  1008. 

87.  U.  S.— Stovall  v.  Banks,  10  Wall. 
583,  19  L.  ed.  1036.  Conn.— American 
Board  of  Commissioners  for  Foreign 
Missions  Appeal  from  Probate,  27 
Conn.  344,  following  Adams  v.  Spald- 
ing, 12  Conn.  349.  Mass.  — Leland  v. 
Kingsbury,  24  Pick.  315.  Neb.— Mor- 
tenson  r.  Bergthold,  64  Xeb.  208,  89 
X.  W.  742;  Wheeler  v.  Barker,  51  Xeb. 
846.  71  X.  W.  750.  N.  J.— Bayley  v. 
Bavlev.  71  N.  J.  Eq.  9,  63  Atl.  11. 
N.C.-Settle  v.  Settle,  141  X.  C.  553, 
54  S.  E.  445.  N.  D.  — Sjoli  v.  Hogen- 
son, 122  X''.  W.  1008.  Okla. — Greer  v. 
McXeal,  11  Okla.  519,  69  Pac.  891. 
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4.  Collateral  Attack.  —  A  decree  of  distribution  made  by  the  pro- 
bate court  is  conclusive  as  to  everything  necessarily  involved  therein 
which  is  within  the  jurisdiction  of  the  court  and  such  decree  cannot 
be  attacked  collaterally,^^  even  though  it  may  appear  clearly  that  such 
decree  was  erroneous.^" 

J.  APPE.VL.  —  An  order  for  distribution  is  a  final  order  and  an 
appeal  may  be  taken  therefrom  by  any  person  aggrieved,*"  but  the 
executor  or  administrator  as  such  has  no  legal  right  which  may  be 
enlarged  or  diminished  by  the  decree  and  therefore  is  not  entitled 


88.  U.  S.— Stovall  r.  Banks,  10  Wall. 
5S3,  19  L.  ed.  lO.JG;  Goodrit-h  r.  Fer- 
ris, 145  Fed.  844.  Ala.  — Cousins  v. 
Jackson,  49  Ala.  236;  Watson  v.  Hutto, 
27  Ala.  513.  Cal.— Williams  v.  Marx, 
124  Cal.  22,  56  Pac.  603;  Cunha  f. 
Hughes,  122  Cal.  Ill,  54  Pac.  535,  68 
Am.  St.  Rep.  27;  Jewell  v.  Pierce,  120 
Cal.  79,  52  Pac.  132;  Matter  of  Tres- 
conv,  119  Cal.  568,  51  Pac.  951;  The 
Wifliam  Hill  Lumb.  Co.  r.  Lawler,  116 
Cal.  359,  48  Pac.  323.  Conn.— State  v. 
Blake,  69  Conn.  64,  36  Atl.  1019; 
Gates  V.  Treat,  17  Conn.  388.  Kan. 
Lewis  V.  Woodrum,  76  Kan.  384,  92 
Pac.  306;  Keith  v.  Guthrie,  59  Kan. 
200,  52  Pac.  435.  Md.— Blackburn  v. 
Craufurd,  22  Md.  447.  Mass.— Pierce 
V.  Prescott,  12"8  Mass.  140.  Minn. 
Wellner  r.  Eckstein.  105  Minn.  444, 
117  N.  W.  830;  Chadbourne  r.  Hartz, 
93  Minn.  233,  101  N.  W.  68;  Bengtsson 
r.  .Tohnson,  75  Minn.  321,  78  N.  W, 
3  (construction  placed  on  will  con- 
clusive); Eddv  r.  Kelly,  72  Minn.  32, 
74  N.  W.  1020.  Mo.— Taplcv  v.  Mc- 
Pike,  50  Mo.  589.  N.  J.— Exton  v. 
Zule,  14  N.  J.  Eq.  501.  N.  Y. — Brown 
V.  Wheeler,  53  App.  Div.  6,  65  N.  Y. 
Supp.  436.  Pa. — 'Burd's  Exrs.  v.  Mc- 
Gregor's Admr.,  2  Grant's  Cas.  353. 
S.  C— Hurt  r.  Hurt,  6  Rich.  Eq.  114. 
S.  D. — Redwater  Land  &  Canal  Co.  v. 
Reed,  128  N.  W.  702.  Utah.— Kurtz 
V.  Ogden  Canyon  Sanitarium  Co.,  37 
Utah  313,  108  Pac.  14;  Barrette  v. 
Whitney,  36  Utah  574,  106  Pac.  522. 
Vt.— nSparhawk  v.  Buell's  Admr.,  9  Vt. 
41.  Wash. — l7i  re  Ostlund's  Estate,  57 
Wash.  359,  106  Pac.  1116. 

Where  court  had  no  jurisdiction  over 
distributee  because  he  was  not  notified 
of  proceedings,  distributee  may  im- 
peach decree  collaterally.  Blackburn  v. 
Craufurd,  22  Md.  447;  Baker  v.  Lum- 
pee,  91  Mo.  App.  560. 
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Decree  making  partial  distribution  is 
conclusive  only  as  to  funds  then  dis- 
tributed and  does  not  determine  that 
all  subsequent  distributions  must  be 
made  upon  the  same  theory.  Kline's 
Appeal,  86  Pa.  363;  Stahl's' Estate,  25 
Pa.   Super.   402. 

89.  Ala.  — Calhoun  v.  Whittle,  56 
Ala.  138.  Cal.— Matter  of  Trescony, 
119  Cal.  568,  51  Pac.  951;  Crew  v. 
Pratt,  119  Cal.  139,  51  Pac.  38;  The 
William  Hill  Co.  v.  Lawler,  116  Cal. 
359,  48  Pac.  323.  Minn.— Wood  v. 
Myrick,  16  Minn.  494.  Neb. — Wheeler 
1-.  Barker,  51  Neb.  846,  71  N.  W.  750. 
Wash.  — 7n  re  Ostlund's  Estate,  57 
Wash.   359,   106  Pac.   1116. 

90.  Ala.— May's  Heirs  v.  May's 
Admr.,  28  Ala.  HI;  McConico  f.  Can- 
non, 25  Ala.  462  (administrator  of  dis- 
tributee). Cal.— Estate  of  Benner,  155 
Cal.  153,  99  Pac.  715  (heirs,  devisees 
or  legatees) ;  Bates  r.  Ryberg,  40  Cal. 
463.  m.— Strawn  r.  Jacksonville  Acad- 
emy, 240  111.  Ill,  88  N.  E.  460.  Minn. 
In  re  Casey's  Estate,  111  Minn.  43, 
126  N.  W.  "401;  Rong  v.  Haller,  106 
Minn.  454,  119  N.  W.  405.  Mont. 
7/1  re  Klein's  Estate,  35  Mont.  185,  88 
Pac.  798;  In  re  Davis'  Estate,  27  Mont, 
235  70  Pac.  721.  Neb. — Merrick  r. 
Kennedy,  46  Neb.  264,  64  N.  W.  989. 
N.  Y.— Matter  of  Coe,  55  App.  Div. 
270,  66  N.  Y.  Supp.  784.  Pa.— Blaney's 
Estate,  37  Pa.  Super.  Ct.  76.  Utah. 
Barrette  v.  Whitney,  36  Utah  574,  106 
Pac.  522.  Vt.— Harris  v.  Harris,  79  Vt. 
22,  64  Atl.  75. 

Assignee  of  distributee  is  directly 
affected  by  a  decree  of  distribution  and 
may  appeal  therefrom.  In  re  Stilpen, 
100   Me.   146,   60   Atl.   888. 

Order  denying  the  prayer  of  a  pe- 
tition for  distribution  is  appealable. 
Morton's  Estate  V.  Morton,  62  Neb. 
420,  87  N.  W.  182. 
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to  appeal  as  a  person  aggrieved."'  No  appeal  lies  from  an  order  refusing 
to  suspend  or  postpone  a  decree  of  final  distribution."^ 


91.  Cal. — In  re  Coursen  's  Estate,  133 
Cal.  xix,  65  Pac.  965;  Merrifield  v. 
Longmire,  66  Cal.  180,  4  Pac.  1176; 
Estate  of  Wright,  49  Cal.  550;  Bates 
V.  Ryberg,  40  Cal.  463.  Colo.— Wilson 
V.  Board  of  Regents,  46  Colo.  100,  102 
Pac.  1088.  La. — Succession  of  Marks, 
108  La.  685,  32  So.  958;  Compare,  Suc- 
cession of  Allen,  48  La.  Ann.  1036,  20 
So.  193.  Me.— /n  re  Stilpen,  100 
Me.  146,  60  Atl.  888.  Mont.— /n  re 
Dewar's  Estate,  10  Mont.  422,  25  Pac. 
1025.  Neb. — Merrick  r.  Kennedy,  46 
Keb.  264,  64  N.  W.  989.  N.  H.-Hills 
V.  Baker,  59  N.  H.  514.  N.  Y.— Mat- 
ter of  Coe,  55  App.  Div.  270,  66  N.  Y. 
6upp.  784.  Pa. — rialiagher's  Appeal,  89 
Pa.  29;  Stineman 's  Appeal,  34  Pa.  394; 
Wallace's  Estate,  40  Pa.  Super.  595; 
Blaney's  Estate,  37  Pa.  Super.  76;  God- 
win's Estate,  22  Pa.  Super.  469; 
Fuhrman's  Estate,  21  Pa.  Super.  27. 
Vt.—Iii  re  Vincent's  Estate,  78  Atl. 
714. 

Contra. — Ind. — Keener  r.  Ornbb,  44 
Ind.  App.  564,  89  N.  E.  896;  Ruch  r. 
Bierv,  110  Ind.  444,  11  N.  E.  312.  R.  L 
Jeter  r.  Moore,  17  R.  T.  85,  20  Atl. 
230.  Wash.  — /«  re  Sullivan's  Estate, 
48  Wash.  631,  94  Pac.  483,  95  Pac.  71. 

Executor  may  appeal  when  decree 
requires  a  payment  beyond  his  legal 
liability.  Godwin's  Estate,  22  Pa. 
Super.  "469. 

An  appeal  from  order  of  partial  dis- 
tribution may  be  taken  by  a  personal 
representative  when   there   is  involved 


the  question  of  the  sufficiency  of  as- 
sets to  pay  legacies  without  loss  to 
creditors.  Ala.  —  Harrison's  Admrs.  v. 
Meadors,  41  Ala.  274.  Cal.— Estate  of 
Murphv,  145  Cal.  464,  78  Pac.  960; 
Estate  of  Mitchell,  121  Cal.  391,  53 
Pac.  810;  In  re  Welch,  106  Cal.  427, 
39  Pac.  805;  Estate  of  Kelley,  63  Cal. 
106.  Mont.— /h  re  Phillips'  Estate,  18 
Mont.  311,  45  Pac.  222. 

But  see  Wilson  r.  Board  of  Regents, 
46  Colo.  100,  102  Pac.  1088,  refusing 
to  allow  such  appeal. 

92.  In  re  Burdick,  112  Cal.  387,  40 
Pac.  35,  44  Pac.  734. 

Xo  appeal  lies  from  an  opinion  of 
the  court  as  to  the  rights  of  distribu- 
tees, unless  there  is  an  order  of  dis- 
tribution made.  Dyer  v.  Carr's  Exr.,  18 
Mo.  246. 

Kevlew  of  Order  Setting  Aside  Dis- 
charge.— The  court's  action  in  setting 
aside  a  conditional  order  for  the  dis- 
charge of  administrator,  in  proceedings 
for  accounting  and  distribution,  is  re- 
viewable on  appeal  but  affords  no 
ground  for  the  issuance  of  a  writ  of 
certiorari.  State  r.  Superior  Court  of 
Walla  Walla  County,  13  Wash.  2.5,  42 
Pac.  630. 

Certiorari.— Where  orphan 's  court 
refuses  to  entertain  a  petition  for  a 
share  in  distribution  of  estate,  the 
remedy  is  by  certiorari  to  the  circuit 
court  and  not  bv  writ  of  error.  Fowler 
V.  Trewhit,  10  Ala.  622. 


DECEIT.  —  See  Fraud  and  Deceit. 


DECISION.  —  See  Courts;  Judgment;  Stare  Decisis. 
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Scope  of  Title.  —  This  article  contains  merely  a  general  treatment  of 
the  rules  of  pleading  applicable  to  declarations  at  common  law  and  to 
complaints  and  other  eciuivalent  pleadings  under  the  codes.  Declara- 
tions and  complaints  in  particular  actions  and  proceedings,  and  the 
necessity  for  alleging  particular  facts  therein,  will  be  found  treated  in 
the  articles  dealing  specifically  with  such  actions  and  proceedings. 
Reference  should  also  be  had  to  the  separate  articles  dealing  with 
particular  rules  of  pleading,  such  as  "Certainty  in  Pleading,"  "Con- 
clusions of  Law,"  "Duplicity,"  and  the  like. 

I     DEFINITION,   NATURE  AND   DISTINCTIONS.— Under  the 

common  law  system  of  pleading  the  pleadings  in  an  action  at  law 
commence  with  the  declaration  or  count. ^  Under  the  codes  the  first 
pleading-  on  the  part  of  the  plaintiff  is  variously    denominated    the 


1.  Will's  Gould  PI.,  69. 

2.  Ala.— Code,  1907,  §5327;  Betan- 
court  V.  Eberlin,  71  Ala.  461.  Ark. 
Kirby's  Dig.,  §6091.  Cal.— Code  Civ. 
Proc,  §425,  construed  in  In  re  Con- 
naway,  178  U.  S.  421,  20  Sup.  Ct.  951, 
44  L.  ed.  1134.  Conn.— Gen.  St.,  1902, 
§607.  Idaho.  — Eev.  Codes,  §4167;  Mur- 
phy V.  Eussell  &  Co.,  8  Idaho  133,  67 
Pa'c.  421.  Ind.— Burns'  Ann.  St.,  1908, 
§342.     Minn.— Rev.  Laws,  1905,  §4126; 
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MeMath  r.  Pearson,  26  Minn.  246,  2 
N.  W.  703.  And  see  Rev  r.  Simpson, 
22  How.  (U.  S.)  341,  16  L.  ed.  260. 
Mont.— Rev.  Code,  1907,  §6531.  Nev. 
Comp.  taws,  §3133,  N.  Y.  — Code  Civ. 
Proc,  §478.  N.  C.-Rev.,  1905,  §465. 
N.  D.— Rev.  Code,  1905,  §6852.  Ore. 
L.  O.  L.,  §66.  S.  C— Code  Civ.  Proc, 
§162.  S.  D.— Code  Civ.  Proc,  §118. 
Utah.-^omp.  Laws,  1907,  §2959.  Wash. 
Rem.   &  Ball.  Ann.  Codes  &  St.,  §257. 
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complaint,  or  the  petition,^  or  the  statement  of  claim.* 
A  declaration  is  the  statement  in  logical  form  of  the  facts  which  con- 
stitute the  plaintiff's  cause  of  action.^  It  is  an  amplification  of  the  orig- 
inal writ  with  the  additional  circumstances  of  time  and  place.^  The 
terms  "count"  and  "declaration"  are  sometimes  used  synonomously, 
but  the  former  is  now  generally  used  to  designate  that  part  of  the 
declaration  in  which  the  plaintiff  sets  forth  a  distinct  cause  of  action.**^ 
Complaint  or  Petition.  —  A  few  of  the  various  definitions  of  the  terms 
complaint"  and  petition^  are  given  in  the  notes. 


Wis.— St.,  1898,  §2645;  Tlarrigan  v.  Gil- 
christ, 121  Wis.  127-273,  99  N.  W. 
909. 

See  also  X.  J.  Laws,  1912,  c.  231, 
schedule  A,  §35,  p.  390. 

It  takes  the  place  of  both  the  dec- 
laration and  of  the  petition  or  bill  in 
equity.  New  York  &  X.  E.  R.  Co.  f. 
Comstock,  60  Conn.  200,  1  Atl.  511. 

3.  Ga.-Ga.  Code,  1895,  §4960.  la. 
Code,  §3557.  Kan.— Gen.  St.,  1909, 
§5682.  Ky.— Civ.  Code,  1906,  §89.  Mo. 
Rev.  St.,  1909,  §1794.  Neb.— Comp. 
St.,  1911,  §6065.  Ohio.— Gen.  Code, 
1910,      §11,305.        Okla.— Comp.      Laws, 

1909,  §5626.  Tex.  — Savle's  Civ.  St., 
arts.     1177,     1181.      Wyo.  — Comp.     St., 

1910,  §4378. 

The  old  form  of  a  bill  in  equity  has 
been  abandoned.  Vogelsong  r.  St. 
Louis  Wood  Fibre  Plaster  Co.,  147  Mo. 
App.   578,   126   S.   W.   804. 

4.  The  statement  of  claim  author- 
ized by  the  Act  of  1887  is  a  substitute 
for  a  formal  declaration.  Edison  Elec- 
tric Co.  V.  Thackara  Mfg.  Co.,  167  Pa. 
530,  31  Atl.  856;  Bvrne  v.  Hayden,  124 
Pa.   170,  16  Atl.   750. 

5.  Smith  V.  Fowle,  12  Wend.  (X.  Y.) 
9;  Dixon  V.  Sturgeon,  6  Serg.  &  R. 
(Pa.)   25. 

"The  specification  in  methodical  and 
legal  form  of  the  circumstances  which 
constitute  the  plaintiff's  cause  of  ac- 
tion." Chitty's  PI.  240,  231;  Campbell 
V.  Walker  (Del.),  76  Atl.  475;  King  r. 
Wilmington  &  X.  C.  E.  R.  Co.,  1  Pcnn. 
(Del.),   452,  41   Atl.   975. 

"The  word  declaration,  as  a  word 
of  art  in  the  law,  is  generally  used 
to  signify  the  plea  by  which  a  plaintiff 
in  a  suit  at  law  sets  out  his  cause  of 
action,  as  the  word  complaint  is  in 
the  same  sense  the  technical  name  of 
a  bill  in  chancerv. "  T'nited  States  r. 
Ambrose,  108  V.  S.  336,  2  Sup.  Ct. 
682,   27   L.  ed.   746. 

6.  3  Bl.  Com.  293;  Will's  Gould  PI., 

11 


71;  Bliss  Code  PI.,  §2;  Duyckinck  V. 
Clinton  Mut.  Ins.  Co.,  23  X.  J.  L.  279. 
"An  exposition  of  the  plaintiff's 
original  writ,  wherein  he  expresses  at 
large  his  cause  of  action  or  complaint, 
with  the  additional  circumstances  of 
time  and  place,  when  and  where  the 
iniurv  was  committed."  Cheetham  v. 
Tillotson,  5  Johns.    (X.  Y.)    430. 

"A  statement  in  logical  form  of  the 
facts  which  constitute  the  plaintiff's 
cause  of  action."  Alabama  Great 
Southern  R.  Co.  v.  Cardwell  (Ala.),  55 
So.    185. 

6a^  "A  count  is  sometimes  considered 
as  synonymous  with  a  declaration,  and 
this  was  its  original  signification  in  the 
law-French;  but  it  is  now  most  gen- 
erally considered  as  a  part  of  the  dec- 
laration wherein  the  plaintiff  sets  forth 
a  distinct  cause  of  action."  Cheetham 
r.  Tillotson,  5  Johns.  (X.  Y.)  430; 
Will's    Gould    PI.,    351. 

7.  A  statement  in  writing  of  the 
cause  of  action.  Betancourt  v.  Eber- 
lin,   71   Ala.   461. 

A  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of 
action  or  suit.  Giant  Powder  Co.  i^. 
Oregon  W.  R.  Co.,  54  Ore.  325,  101 
Pac.  209,  103  Pac.  501. 

The  complaint  "is  the  first  plead- 
ing in  an  action,  containing  a  state- 
ment of  a  cause  of  action,  with  a  de- 
mand for  the  arppropriate  relief  to 
which  the  party  may  be  entitled." 
McMath  V.  Parsons,  26  Minn.  246,  2 
X.    W.    703. 

In  Garretson  v.  Hays  Bros.,  70  Iowa 
19,  29  X.  W.  786,  a  paper  denominated 
"synopsis  of  petition"  and  not  ad- 
dressed to,  or  containing  the  name  of, 
any  court,  and  not  intended  to  be  filed 
as  a  petition  by  the  person  who  drew 
it,  was  held  not  to  be  a  petition  and 
the   action    was    dismissed. 

8.  A  petition  is  a  written  docu- 
ment which   the  plaintiff   addresses  to 
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A  complaint  is  to  be  distinguished  from  a  suit  or  action.^ 

A  cause  of  action  has  been  defined  to  be  the  right  to  bring  an  action. 
Causes  of  action  are  to  be  distinguished  from  remedies.^" 

Component  Parts. —  The  common  hiw  declaration  consists  of  the  title, 
the  venue,  the  commencement,  the  statement  of  the  cause  of  action, 
and  tlie  conclusion. ^^ 

II.  NECESSITY  FOR  DECLARATION  OR  EQUIVALENT 
PLEADING.  —  A  declaration  or  its  iMiuivalcnt  is  essential  to  confer 
jurisdiction  on  the  court.'-  It  has,  liowever,  been  held  that,  if  a  case 
is  tried  witiiout  a  formal  declaration  or  complaint  having  been  filed, 
the  plaintiff  is  to  be  taken  to  have  relied  on  one  suited  to  his  case  as 


a  competent  judge,  setting  forth  the 
cause  of  the  action  which  he  intends 
to  bring  against  the  defendant  and 
praying  to  he  permitted  to  cite  that 
defendant  before  him  in  order  that  he 
may  be  ordered  to  do  or  to  give  a 
certain    thing.      La.    Code    Prac,    §171. 

9.  Giant  Powder  Co.  v.  Oregon  Wes- 
tern R.  Co.,  54  Ore.  325,  101  Pac.  209, 
103  Pac.   501. 

"'Cause  of  action'  includes  every 
fact  necessary  for  the  plaintiff  to  prove 
to  entitle  him  to  succeed, — every  fact 
that  the  defendant  would  have  a  right 
to  traverse.  It  has  been  said  to  be 
the  right  to  prosecute  an  action  with 
efTect  (Patterson  v.  Patterson,  59  N.  Y. 
574).  The  terms  'right  of  action'  and 
'cause  of  action'  are  equivalent  ex- 
pressions (Clark  r.  Heirs  of  Southard, 
16  Ohio  St.  408).  'By  this  phrase 
[cause  of  action]  is  understood  the 
riglit  to  bring  an  action,  which  im- 
plies that  there  is  some  person  in  ex- 
istence who  can  assert  and  also  a  per- 
son who  can  lawfully  be  sued. 
There  is  no  cause  of  action 
till  the  claimant  can  legally  sue  (Bou- 
vier's  Diet,  title  'Cause  of  Action'). 
If  he  have  no  legal  right  to 
sue,  he  has  not  merely  a  bad  cause 
of  action,  but  no  cause  of  action' 
(Parker  v.  Enslow,  102  111.  272).  A 
cause  of  action  accrues  when  facts  ex- 
ist which  authorize  one  party  to  main- 
tain an  action  against  another  (Davis 
V.  Munie,  235  111.  620).  It  is  not  pos- 
sible for  one  at  the  same  time  to  have 
a  cause  of  action  and  not  to  have  a 
right  to  sue."  Walters  r.  Citv  of  Ot- 
tawa, 240  111.  259,  88  X.  E.  651.  See 
generally  the  title  "Cause  of  Action." 

10.  A  cause  of  action  arises  on  an 
invasion   of  a  legal  right  without  jus- 
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tification  or  sufficient  excuse,  and  the 
injured  party  thereupon  becomes  en- 
titled to  some  relief  by  the  application 
of  such  remedies  as  the  law  atfords. 
Emory  V.  Hazard  Powder  Co.,  22  S.  C. 
476. 

11.  Smith  r.  Fowle,  12  Wend.  (N. 
Y.)  9. 

In  Andrews'  Steph.  PI.  (2nd  ed., 
pp.  153,  154)  it  is  said  that  the  dec- 
laration consists  of  either  six  or  seven 
parts,  according  to  the  nature  of  the 
suit.  Tliey  are  the  caption,  the  title 
of  the  case,  the  inducement,  the  charge, 
the  injury  and  ad  damnum  clause,  pro- 
duction of  suit,  and  the  signature. 

Chitty  gives  the  parts  of  a  declara- 
tion as'  the  title  as  to  the  court,  the 
title  as  to  the  time  when  it.  is  filed 
or  delivered,  the  venue,  the  commence- 
ment, the  bodv,  and  the  conclusion.  1 
Chitty  PI.,  263. 

12.  Colo. — Beckett  t".  Cuenin,  15 
Colo.  2S1,  25  Pac.  167.  Oa,  — Hicks  v. 
Marshall,  67  Ga.  713,  la. — Jordan  v. 
Brown,  71  Iowa  421,  32  N.  W.  450. 
See  also  Morrow  v.  Weed,  4  Iowa  77, 
89. 

The  statutory  proceeding  to  fore- 
close a  mortgage  is  a  suit  or  action, 
and  plaintiff  must  petition  the  court, 
as  in  other  suits  or  actions.  George  r. 
Gardner,  49   Ga.  441,  449. 

Every  demand  in  writing  must  be  ac- 
companied by  a  petition.  La.  Code  Pr., 
§170. 

"A  judgment  rendered  without  a 
statement  of  the  cause  of  action,  in 
some  form  recognized  by  law,  what- 
ever may  be  its  force  and  effect,  where 
it  is  rendered,  is  of  no  value  beyond 
the  jurisdiction  of  the  court  which  ren- 
dered it."  Young  V.  Eosenbaum,  39 
Cal.  646. 
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established  by  his  testimony,"  and  that  the  judgment  is  not  thereby 
rendered  invalid  on  collateral  attack." 

By  statute  in  some  states  plaintiff  may  recover  judgment  on  certain 
classes  of  demands  by  motion  in  lieu  of  a  formal  action. ^^  The  pro- 
cedure so  provided  for  may  be  adopted  in  the  federal  courts  in  those 
states,^^  provided  the  requisite  jurisdictional  facts  are  shown.^^ 

III.  OBJECT  AND  PURPOSE  OF  DECLARATION  OR  EQUIVA- 
LENT  PLEADING.  —  The  purpose  of  both  the  common  law  declara- 
tion and  of  the  complaint,  or  its  equivalent  under  the  codes  and  prac- 
tice acts  of  the  various  states,  is  to  apprise  the  defendant  of  the  facts 
on  which  the  plaintiff  relies  and  of  the  proof  he  will  be  required  to 
meet." 


13.  Davis   f.   Colston,   53   N.   C.   28. 

14.  Proceeding  to  judgment  without 
requiring  the  filing  of  3  complaint  is 
a  mere  irregularity.  Betancourt  v. 
Eberling.   71    Ala.   461. 

15.  Virginia. — On  certain  classes  of 
bonds,  and  where  one  is  entitled  to 
recover  rtoney  by  action  on  any  con- 
tract. Code  1904,  §S3210,  3211.  For 
the  practice  in  proceedings  by  motion 
see  Code  1904,  §§3207-3211;  Reed  & 
MeCormick  r.  Gold,  102  Va.  37,  45 
S.  E.  868.  For  form  of  notice  and 
affidavits  see  note  to  §3211. 

Returning  notice.  Hanks  f.  Lvons, 
92  Va.  30.  22  S.  E.  813;  Hale  r.  Cham- 
berlain,   13    Gratt.    (Va.)    658. 

West  Virginia.  — On  certain  classes 
of  bonds,  and  where  one  is  entitled 
to  recover  money  on  any  contract. 
Code  1906,  §§3785,  3786.  For  practice 
under  this  section  see  Id.  §§3781-3788. 
White  r.   Sydenstricker,   6   W.   Va.   43. 

Returning  and  filing  of  notice.  An- 
derson r.  Prince,  60  W.  Va.  557,  55 
S.  E.  656;  Knox  f.  Horner,  58  W.  Va. 
136,  51   S.  E.   979. 

The  Proceeding  Is  An  Action  At  Law. 
"West  Fork  Glass  Co.  f.  Innes-Weld 
Glass  Co.,  178  Fed.  205,  101  C.  C.  A. 
525;  Reed  &  MeCormick  r.  Gold,  102 
Va.  37,  45  S.  E.  868;  Gordon  v.  Funk- 
houser,    100   Va.    675,   42   S.   E.   677. 

The  purpose  of  the  statute  "is  to 
provide  a  simple,  informal,  expeditious 
mode  of  recovering  money  due  on  con- 
tract, under  which  such  a  case  may 
be  matured  for  trial  without  profes- 
sional aid."  Knox  r.  Horner,  58  W. 
Va.    136,   51    S.    E.   979. 

The  notice  serves  the  double  pur- 
pose of  the  writ  and  declaration  or- 
dinarily issued  and  filed  in  suits  at 
common   law.     West  Fork   Glass  Co.  r. 


Innes-Weld  Glass  Co.,  178  Fed.  20.5, 
101  C.  C.  A.  525;  Anderson  f.  Prince, 
60  W.  Va.  557,  55  S.  E.  656. 

"The  purpose  of  the  notice  is  to 
acquaint  the  defendant  of  the  grounds 
on  which  he  is  proceeded  against,  and 
must  be  so  plain  that  he  cannot  mis- 
take the  object  of  the  motion."  Ander- 
son V.  Prince,  60  W.  Va.  557,  55  S.  E. 
656;  Board  of  Education  v.  Parsons, 
22  W.  Va.  308. 

The  notice  will  be  treated  with  great- 
er liberality  than  a  declaration.  State 
r.  Keadle,  (33  W.  Va.  645,  60  S.  E.  798; 
Board  of  Education  t'.  Parsons,  22  W. 
Va.   308. 

Though  all  the  formalities  usual  in  a 
common  law  action  are  not  required, 
the  averments  necessary  to  show  jur- 
isdiction and  to  indicate  with  reason- 
able cf-rtainty  the  grounds  on  which  a 
judgment  is  asked  for  are  essential. 
West  Fork  Glass  Co.  f.  Innes-Weld 
Glass  Co.,  178  Fed.  205,  101  C.  C.  A. 
525. 

"It  must  indicate  with  reasonable 
certainty  upon  what  obligation,  demand 
or  account  judgment  is  sought."  An- 
derson r.  Prince,  60  W.  Va.  557,  55 
S.  E.  656. 

That  matters  of  fact  are  recited  un- 
der a  quod  cum  or  under  a  "whereas," 
and  not  by  positive  and  direct  aver- 
ment does  not  render  it  bad.  State  v. 
Keadle,   63   W.   Va.   645,   60  S.  E.   798. 

16.  West  Fork  Glass  Co.  v.  Innes- 
Weld  Glass  Co.,  178  Fed.  205,  101  C. 
C.   A.   525. 

17.  The  notice  must  show  diversity 
of  citizenship  and  that  the  jurisdiction- 
al amount  is  involved.  West  Fork 
Glass  Co.  r.  Innes-Weld  Glass  Co.,  178 
Fed.   205.  101   C.  C.  A.  525. 

18.  Colo.— Soden  v.  Murphy,  42  Colo. 
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IV.  FORMAL  REQUISITES  IN  GENERAL.  —  Except  in  certain 
inferior  courts,  the  declaration  or  equivalent  pleading  must  be  in 
writin^'.i"    It  must,  of  course,  be  in  the  English  language.^" 

Numbering  Paragraphs.  —  :\Iost  of  the  codes  and  practice  acts  require 
each  cause  of  action  to  be  separately  stated  and  numbered.^^^  In  some 
jurisdictions  each  material  allegation  must  be  distinctly  numbered. 


352,  94  Pac.  353.  Conn.-^Lillibridpe  v. 
Barber,  55  Conn.  36G,  11  Atl.  S.jO.  Mont, 
Schwindt  V.  Lane  Potter  Luml).  Co., 
40  Mont.  537,  107  Pac.  818.  N.  Y. 
Steuben  County  r.  Wood,  48  N.  Y. 
Supp.  471.  N.  D.— Weber  i'.  Lewis, 
19  N.  D.  473,  120  N.  W.  105.  Ore. 
Knahtla  v.  Oregon  S.  L.  E.  Co.,  21  Ore. 
136,  27  Pac.  91.  Pa.— Murdoclc  r.  Mar- 
tin, 132  Pa.  86,  18  Atl.  1114,  Tex. 
Missouri,  K.  &  T.  E.  Co.  r.  Poole,  133 
g.  W.  239;  Catlin  f.  Glover,  4  Tex. 
151.  Va.— Chesapeake  &  O.  E.  Co.  r. 
Melton,  110  Va.  728,  67  S.  E.  346; 
Chesapeake  &  O.  E.  Co.  i'.  Hunter,  109 
Va.  341,  64  S.  E.  44;  Newport  News 
&  O.  P.  E.  &  E.  Co.  r.  Nicolopoolos, 
109  Va.  165,  63  S.  E.  443;  Lynchburg 
Traction  Co.  v.  Guill,  107  Va.  86,  57 
S.   E.   644. 

"The  office  of  a  declaration  is,  to 
state  the  essential  facts  on  wiiicli  the 
liability  of  the  defendant  in  the  ac- 
tion depend's."  Alal)ama  r.  Rurr,  115 
U.  S.  413,  6  Sup.  Ct.  81,  29  L.  ed. 
435. 

"The  province  of  a  declaration  is 
to  fully  and  specifically  set  out,  in  a 
methodical  and  logical  form,  the  facts 
which  constitute  the  plaintiff's  cause 
of  action,  in  order  that  the  defendant 
may  be  informed  of  what  he  is  to  meet, 
and  also  that  he  may  intelligently  pre- 
pare his  defence."  Stone  r.  Pendle- 
ton,  21  E.  L  332,  43   Atl.  643. 

"The  object  of  the  declaration  is 
not  to  set  out  all  the  facts  and  cir- 
cumstances which  are  to  be  disclosed 
in  the  evidence,  but  merely  to  give  to 
the  defendant  such  reasonable  informa- 
tion of  the  ground  of  complaint  as  will 
enable  him  fairly  to  present  his  ground 
of  defense."  Chesapeake  &  O.  E.  Co. 
V.  Hofeman,  109  Va.  44,  63  S.  E.  432. 
"The  natural  and  necessary  function 
of  a  complaint  is  to  so  plainly  state 
the  facts  constituting  the  cause  of  ac- 
tion as  to  appraise  the  party  sought 
to  be  charged  with  what  the  pleader 
relies  upon  and  intends  to  prove." 
Willison  V.  Northern  Pac.  E.  Co.,  Ill 
Minn.   370,   127  N.  W.  4. 
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To  state  in  a  plain  and  concise  man- 
ner the  cause  of  action  upon  which 
the  plaintiff  relies.  Hughes  v.  Wilcox, 
17  Misc.  32,  39  N.  Y.  Supp.  210. 

19.  Beckett  v.  Cuenin,  15  Colo.  281, 
25  Pac.  167;  Sayle's  Civ.  St.  (Tex.), 
art.  1182. 

Tn  view  of  the  statute  requiring  it 
to  be  signed.  People  v.  Superior  Court, 
114  Cal.  466,  46  Pac.  383.  And  see 
N.  Y.  Code  Civ.  Proc,  §520;  Parrish  v. 
Sun  Pub.  Assn.,  6  App.  Div.  585,  39 
N.   Y.    Supp.   540. 

In  the  absence  of  proof  of  the  rules 
of  law  governing  a  foreign  court,  it 
will  be  presumed  that  a  plaintiff  in 
an  action  is  required  to  present  to  the 
court  his  cause  of  action  in  writing. 
Young   V.   Eosenbaum,  39   Cal.   646. 

"There  is  no  law  compelling  parties 
to  prepare  and  file  pleadings  if  they 
are  content  to  have  tlieir  case  pre- 
sented and  heard  without  written  state- 
ments." Vider  r.  City  of  Chicago,  60 
111.  App.  595.  See  also  Gwin  v.  Wil- 
liams, 27   Miss.  324. 

In  justices'  courts  written  pleadings 
are  not  re(iuirod  in  many  states.  See 
the  statutes  of  the  various  states,  and 
the  following  cases:  Ark.  — Morrison 
V.  St.  Louis  &  S.  F..E.  Co.,  87  Ark. 
424,  112  S.  W.  975;  Mississippi  Valley 
Const.  Co.  r.  Chas.  T.  Abeles  &  Co., 
87  Ark.  374,  112  S.  W.  894;  Sparks 
r.  Eobinson,  66  Ark.  460,  51  S.  W. 
460.  111.— Michels  v.  West,  109  HI. 
App.  418.  Minn. — Davidson  r.  Farrell, 
8  Minn.  258.  W.  Va. — White  v.  Em- 
blem, 43  W.  Va.  819. 

20.  La.-Code  Pr.,  §170.  N.  H. 
Pub.  St.,  1901,  c.  218,  §1.  Vt.— Ex- 
cept technical  terms.  Pub.  St.,  1906, 
§1223. 

21.  See  TX,  B.  7,  b,  infra. 

22.  Connecticut.  —  Gen.  St.,  1902, 
§614;  Craft  Eefrigerating  Co.  v.  Quin- 
nipiac  Brewing  Co.,  63  Conn.  551,  29 
Atl.    76. 

Georgia.— All  petitions  shall  set  forth 
the  cause  of  action  in  orderly  and  dis- 
tinct paragraphs,  numbered  consecu- 
tively.     Code,    1895,     §4961;     Atlantic 
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In  others  it  is  held  unnecessary  to  number  the  separate  paragraphs  of 
a  single  cause  oi'  action.-^ 

V.  THE  TITLE  OR  CAPTION.  —  A.  General  Statement. 
At  Common  Law.  —  At  common  law  the  caption  designated  the  court 
in  which  the  action  was  brought  and  the  title  gave  the  names  of  the 
parties  and  stated  the  nature  of  the  action.-* 

Under  the  Codes.  —  The  codes  and  practice  acts  of  most  of  the  states 
provide  that  the  complaint  or  petition  shall  contain  the  title-^  or 
style-*'  of  the  action,  including  the  names  of  the  court-^  and  the  county 
where  the  action  is  brought"  and  the  names  of  the  parties.-^ 

The  object  of  the  title  is  to  identify  the  pleading  with  the  action  and 
the  court. ^'^ 

Title  or  Caption  as  Part  of  the  Pleading.  —  Except  when  made  so  by 
statute, ^^  the  caption  or  title  is  no  part  of  the  pleading^-  unless  referred 
to  by  appropriate  allegations  in  the  body  thereof.^^ 

Defects  in  the  Title.  —  The  title  is  merely  matter  of  form,  and  errors 
therein  will  not  vitiate  the  i)leading,^* 

B.  Name  and  Description  of  the  Cot'rt  and  Term.  —  Under  the 
common  law  system  of  pleading  the  declaration  is  required  to  name 


Coast  Line  R.  Co.  r.  Tavlor,  125  Ga. 
454,  54  S.   E.  622. 

Iowa.— In  a  petition  by  equitable  pro- 
ceediiifrs,  each  division  shall  be 
separated  into  paragraphs  numbered  as 
Buch,  and  eat-h  i)aragrai>h  shall  contain, 
as  near  as  may  be  convenient,  a  com- 
plete and  distinct  statement.  Code, 
§3559. 

New  Jersey.— The  statement  must  be 
divided  into  paragraphs  numbered  con- 
secutively, each  containing,  as  nearly 
as  may  be,  a  separate  allegation. 
Laws,  1912,  c.  231,  Schedule  A,  §17, 
p.  388. 

New  York. — Plaintiff  will,  on  motion, 
be  required  to  number  the  paragraphs 
of  a  complaint  consisting  of  five  pages. 
Schultheis  V.  Fishman,  62  Misc.  57,  115 
N.  Y.  Supp.  102. 

North  Carolina.— "Rev.,  1903,  5467; 
Glenn  r.  Sumner,  132  U.  S.  152,  10  Sup. 
Ct.  41,  33  L.  ed.  301. 

23.  But  doing  so  does  not  render 
the  petition  bad  on  demurrer.  Minter 
V.  Gose,  13  Wyo.   178,  78  Pac.  948. 

The  numbering  of  paragraphs  is  not 
approved.  Toledo  Gas-Light  &  Coke 
Co.  V.  Toledo,  10  Ohio  C.  C.  (N.  S.) 
490. 

24.  Andrews  Steph.  PI.  (2nd  ed.), 
153. 

25.  Cal.— Code  Civ.  Proc,  §426. 
Colo.— Code,   1910,    §55.      Idaho.— Eev. 


Codes,  §4168.  Ind.— Burns'  Ann.  St., 
1908,  §343.  la.— Code,  §3559.  Minn. 
Kev.  Laws,  1905,  §4127.  Mo.— Rev. 
St.,  190'.).  §1909.  Mont.— Rev.  Code, 
§6532.  N,  Y.— Code  Civ.  Proc,  §481. 
N.  C— Rev.,  1905,  §467.  N.  D.— Rev. 
Codes,  1905,  §6852.  Ore.— L.  O.  L., 
§67.  S.  C— Code  Civ.  Proc,  §163. 
S.  D.— Code  Civ.  Proc,  §119.  Utah. 
Comp.  Laws,  1907,  §2960.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §258.  Wis. 
St.,  1898,  §2646. 

"In  the  Court  of  Common  Pleas  of 
Huntington  county,  October  term,  A.  D. 
1863.  Charles  Crosby  complains  of 
John  Ammerman,  and  says,"  etc.,  is 
a  substantial  compliance  with  the  stat- 
ute.   Ammerman  r.  Crosby,  26  Ind.  451. 

26.  Ark.  Kirbv's  Dig.,  §609L 

27.  See  V,  B,' infra. 

28.  See  V,  C,  infra. 

29.  See  V,  D,  infra. 

30.  Adams  v.  Kelly,  44  Ore.  66,  74 
Pac    399. 

31.  Young  t\  Young,  18  Minn.  90; 
King  v.  Bell,  13  Neb.  409,  14  N.  W. 
141. 

The  caption  of  the  petition  is  to  be 
considered  in  construing  it.  McClos- 
key  V.  Strickland,  7  Iowa  259. 

32.  West  Chicago  Park  Comrs.  v. 
Schillinger,  117  111.   App.  525. 

33.  Hawlev  Bros.  Hardware  Co.  v. 
Brownstone,  123  Cal.  643,  56  Pac  468. 

34.  Ewing  v.  Hatfield,   17  Ind.  513. 
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the  court  in  which  the  action  is  brought,"  and  a  similar  requirement 
as  to  the  complaint  or  petition  is  found  in  the  codes  of  most  of  the 

states.^® 

Failure  to  name  the  court  is  not  fatal,"  and  the  omission  may  be 
supplied  by  amendment.^* 

A  petition  addressed  to  one  court  confers  no  jurisdiction  on  another 
one,'"  but  a  mistake  in  this  regard  may  be  cured  by  amendment/" 

As  a  rule  a  misnomer  cannot  be  taken  advantage  of  after  judgment.*^ 


35.  1     Chitt.     PI.,     263;     Andrews' 
Steph.    PI.,    153. 

36.  Ark.— The  style  of  the  court. 
Kirby's  Dig.,  §6091.  Cal.— Code  Civ. 
Proc,  §426.  Colo.  — Code,  1910,  §55. 
Idaho.— Rev.  Codes,  §4168.  Ind.— 
Burns'  Ann.  St.,  190S,  §343;  Stevenson 
V.  Stunkard,  44  Ind.  App.  716,  90 
N.  E.  106.  la.— Code,  §3559;  Jordan 
V.  Brown,  71  Iowa  421,  32  N.  W.  4^0; 
Garretson  v.  Ilavs  Bros.,  70  Iowa  19, 
29  N.  W.  786.  'Kan.— Gen.  St.,  1909, 
§5685.  La.— The  name  or  title  of  the 
court.  Code  Pr.,  §172.  Minn.— Eev. 
Laws,  1905,  §4127;  Young  v.  Young,  IS 
Minn.  90.  Mont.— Rev.  Code,  1907, 
§6532.  Neb.— Comp.  St.,  1911,  §6606. 
ITev.  — Comp.  Laws,  §3134.  N.  Y. 
Code  Civ.  Proc,  §481.  N.  C.-Rev., 
1905,  §467.  N.  D.— Rev.  Codes,  1905, 
§6852.  Ohio.— Gen.  Code,  1910,  §11,- 
304.  Okla.— Comp.  Laws,  1909,  §5627. 
Ore.— L.  O.  L.,  §67.  S.  C— Code  Civ. 
Proc,  §163.  S.  D.— Code  Civ.  Proc, 
§119.  Utah.— Comp.  Laws,  1907,  §2960. 
Wash. — Rom.  &  Ball.  Ann.  Codes  &  St., 
§258.  Wis.-St.,  1898,  §2646.  Wyo. 
Comp.   .St.,    1910,    §4379. 

Where  the  petition  described  the 
court,  "In  the  United  States  District 
Court,  in  and  for  the  second  judicial 
district  of  the  Territory  of  Oklahoma," 
but  the  summons  described  it  as  "the 
district  court  of  the  Territory  of  Ok- 
lahoma, United  States  of  America,  for 
the  Fifth  county  thereof,"  and  was 
directed  to  and  served  by  the  sheriff 
of  that  county,  and  the  territorial  side 
of  the  court  had  jurisdiction  and  the 
federal  side  of  the  court  did  not,  and 
the  cause  was  treated  as  pending  in 
the  territorial  court,  it  was  held  that 
it  would  be  treated  as  pending  in  the 
territorial  court.  Robinson  v.  Peru 
Plow  &  Wheel  Co.,  1  Okla.  140,  31  Pac 
988. 

New  Jersey.— Laws,  1912,  c  231, 
Schedule  B,  Form  3,  p.  401. 
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37.  Hastie  f.  Burrage,  69  Kan.  560, 
77  Pac.  268. 

Is  not  ground  for  demurrer  where 
special  demurrers  have  been  abolished. 
Dougherty  v.  Edwards,  25  Ark.  84; 
Jordan  v.  Hart,  14  Ark.   184. 

It  is  a  defect  of  form  (Smith  v. 
Flack,  95  Ind.  116);  not  available  on 
appeal  (Citizens  Street  R.  Co.  i'.  Shep- 
herd, 30  Ind.  App.  193,  65  N.  E.  76J). 

It  is  not  prejudicial,  or  ground  for 
setting  the  complaint  aside,  where  it 
appears  in  the  summons.  Benthuysen 
f.  Stevens,  14  How.  Pr.  (N.  Y.)  70; 
Van  Namee  v.  People,  9  How.  Pr. 
(X.  Y.)   198. 

The  remedy  is  by  motion,  and  the 
objection  cannot  be  first  raised  on  ap- 
peal. McLeran  v.  Morgan,  27  Ark. 
148. 

38.  Hastie  v.  Burrage,  69  Kan.  560, 
77   Pac.   268. 

39.  A  petition  addressed  to  the  cir- 
cuit court  confers  no  jurisdiction  on 
the  district  court.  Jordan  v.  Brown,  71 
Iowa  421,  32  N.  W.  450;  Morgan  v. 
Small,  33  Iowa  118. 

40.  That  the  name  of  the  court  in 
an  action  in  Nebraska  is  given  as  the 
"supreme  court  of  the  State  of  New 
York"  is  not  good  ground  for  the  dis- 
solution of  an  attachment  in  said  ac- 
tion. The  remedy  is  by  motion  to  re- 
quire an  amendment.  Livingston  v. 
Coe,  4  Neb.  379. 

41.  That  the  declaration  is  ad- 
dressed "to  the  city  court  of  said 
countv"  instead  of  to  "the  city  court 
of  Atlanta."  Wolf  v.  Kennedy,  93 
Ga.   219,   IS   S.  E.  433. 

On  Habeas  Corpus. — A  misnomer  of 
the  court  in  the  title  of  the  complaint 
is  not  available  on  habeas  corpus  by 
one  convicted  of  contempt  for  violat- 
ing an  injunction  issued  in  the  suit  in 
which  it  was  interposed,  where  the 
court  was  properly  named  on  tUe  cover 
of  the  complaint  and  in  the  summons. 
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It  has  been  held  not  necessary  to  address  the  pleading  to  the  judge 
or  court  in  addition  to  naming  the  court  in  the  title/-  That  a  petition 
or  complaint  is  addressed  to  the  judge  rather  than  to  the  court," 
inaccuracies  in  naming  the  court,"  and  a  mistake  in  the  number  of  the 
district,*^  have  been  held  to  be  immaterial  clerical  errors. 

Term. —  In  some  states  the  term  to  which  the  case  is  made  return- 
able must  be  specified.*® 

C.  Designation  op  County.  —  The  codes  of  most  of , the  states  pro- 
vide that  the  name  of  the  county  in  which  the  action  is  brought,*^  or 
in  which  it  is  to  be  tried,"*®  shall  be  stated  in  the  title.     An  omission 


and  the  complaint  was  filer!  in  the 
proper  court.  Ex  parte  Fil  Ki,  79  Cal. 
584,  21  Pac.  974. 

On  Writ  of  Review. — A  judgment  can- 
not be  impeached  on  writ  of  review 
because  the  name  of  the  court  was 
incorrectly  stated  in  the  title,  where 
there  was  a  general  appearance  and 
no  objection  was  made.  Adams  v. 
Kelly,  44  Ore.  66,  74  Pac.  399. 

42.  It  is  preferable  to  do  so,  but 
it  is  a  matter  of  taste,  and  that  it  is 
not  done  is  not  ground  for  exception. 
Hall  V.  Johnson  (Tex.  Civ.  App.),  40 
S.   W.  46. 

43.  That  the  petition  is  addressed 
"To  the  judge  of  the  District  Court 
of  Polk  County"  is  a  mere  formal 
defect  and  not  ground  for  dismissal. 
Smith  V.   Watson,   28   Iowa   218. 

44.  That  a  petition  is  addressed  to 
"The  County  Court  at  Law,"  rather 
than  "The  County  Court  of  Dallas 
County  at  Law"  is  not  a  material 
error.  Smith  r.  Colquitt  (Tex.  Civ. 
App.),  144  S.  W.  690. 

45.  It  is  not  ground  for  exception. 
Clark  r.  Comford,  45  La.  Ann.  502,  12 
So.  763. 

46.  Mo.  Rev.  St.,  1909,  §1794. 
Failure    to    name    the    term    is    not 

ground  for  demurrer.     Jordan  v.  Hart, 
14   Ark.   184. 

That  the  case  is  not  made  returnable 
to  any  term  is  not  ground  for  dismissal, 
the  law  fixing  the  term.  Booth  v. 
State,  131   Ga.   750,  63  S.  E.  502. 

47.  Cal.  — Code  Civ.  Proc,  §426. 
Colo.—Code,  1910,  §55.  Idaho.— Bev. 
Codes,  §4168.  Ind.— Burns'  Ann.  St., 
1903,  §343.  la.-Code,  §3559.  Kan. 
Gen.  St.,  1909.  §5685.  Minn.— Rev. 
Laws,  1905,  §n27.  Mo.— Rev.  St., 
1909,   §1794.     Mont.— Rev.   Code,   1907^ 


§65.32.  Neb.— Comp.  St.,  1911,  §6666. 
Nev. — Comp.  Laws,  §3134.  Ohio. — Gen. 
Code,  1910,  §11.304.  Okla.  —  Comp. 
Laws,  1909,  §5627.  Utah.  — Comp.  Laws, 
1907,  §2960.  Wash.— Rem.  &  Ball.  Ann. 
Codes  &  St.,  §258.  Wyo.— Comp.  St., 
1910,  §4379. 

New  Jersey. — Laws,  1912,  c.  231, 
Schedule  B,  Form  3,  p.  401. 

48.  N.  C— Rev.,  1905,  §467.  N.  D. 
Rev.  Codes,  1905,  §6852.  S.  C. — Code 
Civ.  Proc,  §163.  S.  D.— Code  Civ. 
Proc,    §119.     Wis.  — St.,   1898,    §2646. 

In  New  York  if  the  action  is  brought 
in  the  supreme  court,  the  name  of 
the  county  which  the  plaintiff  desig- 
nates as  the  place  of  trial  must  be 
given.  Code  Civ.  Proc.  §481;  Tolhurst 
V.  Howard,  94  App.  Div.  439,  88  N.  Y. 
Supp.  235;  McCasker  r.  Smith,  20  Civ. 
Proc,  324,  14  N.  Y.  Supp.  615,  affirmed, 
133  X.  Y.  672,  31  N.  E.  622;  Rector 
r.  Ridgwood  Ice  Co.,  38  Hun  293,  af- 
firmed, 101  N.  Y.  656. 

The  designation  in  the  summons  and 
complaint  determines  the  county  in 
which  the  action  is  commenced.  Ben- 
son f.  Eastern  Bldg.  &  Loan  Assn.,  67 
App.   Div.   319,  47   N.   Y.   Supp.   500. 

Where  the  places  named  in  the  sum- 
mons and  complaint  are  different,  the 
latter  determines  the  venue  of  the  ac- 
tion. Goldstein  v.  Marx,  73  App.  Div. 
545,  77  N.  Y.  Supp.  956;  Fisher  v.  Og- 
den,  12  App.  Div.  602,  43  N.  Y.  Supp. 
111. 

The  subsequent  service  of  a  com- 
plaint naming  a  different  place  of  trial 
from  that  stated  in  the  summons 
changes  the  place  of  trial  to  the  coun- 
ty named  in  the  complaint  and  there- 
after'the  action  is  deemed  pending  in 
the  latter  county,  unless  it  appears  that 
the  insertion  of  the  place  of  trial  in 
the  complaint  was  an  inadvertence, 
and   plaintiff  promptly   takes   steps   to 
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of  the  name  may,  as  a  general  rule,  be  cured  hy  amendment.*' 
D.  Designation  and  Description  of  P^vrties.  —  1.  General  Rules. 
Under  the  common  law  system  of  pleading  the  names  of  the  parties 
to  the  action  must  be  given  in  the  title  or  commencement  of  the  declar- 
ation.'^'' 

The  codes  and  practice  acts  of  the  various  states  generally  require 
the  names  of  the  parties  to  be  given  in  the  title  of  the  action."^ 

Where  the  name  of  a  party  is  given  in  the  caption,  it  need  not  he 
repeated  in  the  body  of  the  pleading  if  sufficiently  referred  to  to  fully 
apprise  defendant  of  whose  complaint  he  is  to  answer."     Failure  to 


correct  the  error  before  defendant  has 
acted  in  reliance  upon  the  cliange.  Tol- 
hurst  V.  Howard,  94  App,  Div.  439,  88 
N.  Y.  Supp.  235. 

A  mere  inadvertence  in  naming  a 
different  place  in  tlie  complaint  will 
not  change  the  place  of  trial  provided 
plaintiff  moves  promptly  to  correct  the 
error  and  does  not  permit  defendant 
to  act  upon  the  presumption  that  the 
change  was  intentional.  Goldstein  r. 
Marx,  73  App.  Div.  54o,  77  N.  Y.  Siipp. 
956;  Fisher  i\  Ogden,  12  App.  Div.  602, 
43  N.  Y.  Supp.  111. 

May  be  amended  in  this  regard  after 
answer.  MeCoskcr  )-.  Smith,  20  Civ. 
Proc.  324,  14  N.  Y.  Supp.  615,  af- 
firmed, 133  N.  Y.  672,  31  N.  E.  622. 

Such  amendment  cannot  operate  to 
prejudice  proceedings  already  had. 
Rector  v.  Ridcwood  Tee  Co.,  38  Hun 
293,  affirmed,  101  N.  Y.  656. 

49.  Hastie  r.  Burrage,  69  Kan.  560, 
77   Pac.   26S. 

50.  1  Chitt.  PI.  280;  Andrews' 
Steph.  PI.,  153. 

51.  Ariz.— Rev.  St.,  1001,  §12,S9. 
Ark. — Distinguishing  them  as  plaintiffs 
and  defendants.  Kirbv's  Dig.,  §6091. 
Cal.— Code  Civ.  Proc,  §426.  Ga.— The 
names  of  the  parties  against  whom 
process  is  praved.  Code.  1895,  §4900. 
Idaho.— Rev.  Codes,  §4168.  La.— The 
names  and  places  of  residence  of  the 
pnrties.  Code  Pr.,  §172.  Mont, — Code, 
1907,  §6532.  Ohio.— Gen.  Code,  1910, 
§11,304.  Tex.— The  names  of  the  par- 
ties and  their  residence  if  known. 
Sayle's  Civ.  St.,  art.  1191;  Yates  v. 
Ro'yston  State  Bank  (Tex.  Civ.  App.), 
131  S.  W.  255.  Utah.— Comp.  Laws, 
1907,  §2960.  Wyo.— Comp.  St.,  1910, 
§4379. 

New   Jersey.— iLaws,    1912,    c.    231, 
Schedule  B,  Form  3,  p.  401. 
The   Names   of  the  Parties  To   the 
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Action,  Plaintiff  and  Defendant.  — Colo. 
Code,  1910,  §5.1.    Ind.  — Bums'  Ann.  St., 

1908,  §343.  la.— Code,  §3.-).-)9.  Kan. 
Gen.  St.,  1909,  §5085.  Minn.— Rev. 
Laws,  1905,  §4127.  Mo.— Rev.  St.,  1909, 
§1794.  Neb.— Comp.  St.,  1911,  §666t5; 
Stubendorf  r.  Sonnenschein,  11  Neb. 
235,  9  N.  W.  91.  Nev.— Comp.  Laws, 
§3134.  N.  Y.— Code  Civ.  Proc,  §481. 
N.  C— Rev.,  1905,  §467.  N.  D.— Rev. 
Codes,  1905,  §6Sn2.  Okla.— Comp.  Laws, 

1909,  §5627.  Ore.  — L.  O.  L.,  §67;  Mc- 
Dowell r.  Parrv,  45  Ore.  99,  76  Pac. 
1081.  S.  C— Code  Civ.  Proc,  §163. 
S.  D.— Code  Civ.  Proc,  §119.  Wash. 
Rem.  &  Ball.  Codes  &  St.,  §258.  Wis. 
St.,  1898,  §2646. 

"There  is  no  principle  more  certain- 
ly and  satisfactorily  settled,  than  that 
in  all  actions  the  writ  and  declaration 
must  both  set  forth,  accurately,  the 
Christian  and  surname  of  each  plaintiff 
and  each  defendant,  unless  the  party 
is  a  corporation,  known  to  the  law  by 
an  artificial  name,  and  is  authorized 
to  sue  and  be  sued  in  such  corporate 
name."  Hays  r.  Lanier,  3  Blackf. 
(Ind.)  322.  Quoted  with  approval  in 
Pollock  V.  Dunning,  54  Ind.  115. 

It  is  insufficient  to  designate  the 
plaintiffs  as  the  "heirs  at  law  of  M. 
C,  deceased,"  without  giving  their 
names.  Kerlee  v.  Corpening,  97  N.  C. 
330,  2  S.  E.  664. 

52.  Ark. — ^IMcLeran  v.  Morgan,  27 
Ark.  148.  Ind.— Crosby  v.  Powers,  137 
Ind.  694,  37  N.  E.  321;  Lowry  v.  Dut- 
ton,  28  Ind.  473.  Tex.  — Clark  v.  Haney, 
62  Tex.  511;  Hall  r.  Johnson  (Tex.  Civ. 
App.),  40  S.  W.  46. 

"They  need  not  thereafter  be  re- 
ferred to  in  the  several  paragraphs  of 
the  complaint,  except  generally  as 
plaintiffs  or  defendants,  unless  it 
should  become  necessary  in  an  allega- 
tion to  particularize  some  plaintiff  or 
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give  the  names  of  the  parties  in  the  title  may  be  supplied  by  naming 
them  in  the  body  of  the  complaint. ^^  Where  the  caption  names  several 
defendants,  a  reference  to  the  defendant  in  the  singular  in  the  body 
of  the  complaint  may  be  regarded  as  a  harmless  clerical  error.^*  If 
plaintiff  sues  on  behalf  of  himself  and  others  similarly  situated,  that 
fact  must  be  shown.^^         ^ 

Describing  some  of  the  plaintiffs  in  the  caption  as  minors  suing  by 
their  next  friend  has  been  held  not  to  be  a  sufficient  averment  of 
minority.^* 

The  use  of  the  feminine  gender  throughout  the  pleading  in  referring 
to  plaintiff  is  sufficient  to  designate  her  as  a  female."  If  it  is  material 
whether  she  is  married  or  single,  that  fact  must  be  sliown.^^ 

Must  Use  True  Name. —  Under  the  codes  the  true  names  of  the  parties 
must  be  given,  if  known.^"  A  party  sued  l)y  a  wrong  name  is  bound 
by  the  judgment,  however,  unless  he  seasonably  objects."^  The  codes  of 
many  states  prov*ide  that  when  defendant's  true  name  is  unknown  he 
may  be  designated  by  a  fictitious  one,  and  that  his  true  name  may 
then  be  substituted  by  amendment  when  discovered." 


defendant."  Chicago  &  E.  P.  Co.  v. 
Thomas,   147  Ind.  35,  46  N.  E.  73. 

May  be  described  in  the  body  of 
the  pleading  as  plaintiff  or  defendant. 
King  V.  Bell,  13  Neb.  409,  14  N.  W. 
141;  Stubendorf  v.  Sonnenschein,  11 
Neb.  235,  9  N.  W.  91. 

They  may  be  referred  to  as  "the 
above  named"  or  "the  said"  defend- 
ants. First  Nat.  Bank  r.  Hattenbach, 
13  S.  D.  365,  83  N.  W.  421. 

"It  is  not  a  fatal  defect  to  omit 
the  names  of  the  parties  in  the  body 
of  the  complaint,  where  they  are  set 
out  in  the  title."  Scott  v.  Vulcan 
Iron  Works  Co.   (Okla.),  122  Pac.  186. 

53.  Ark. — Collins  r.  Lightle,  50  Ark. 
97,  6  S.  W.  596.  Ind.— Ammerman  v. 
Crosbv,  26  Ind.  451;  Ferguson  r.  Despo, 
8  Ind.  App.  523,  34  N.  E.  575.  Ky. 
Madisonville,  H.  &  E.  R.  Co.  f.  Wiar, 
144  Kv.  206,  138  S.  W.  255.  Mo. 
State  V.  Fatten,  42  Mo.  530. 

It  is  a  formal  defet  and  not  ground 
for  dismissal  where  they  are  described 
in  the  body  of  the  petition.  Smith  v. 
Watson,  28"  Iowa  218. 

54.  Is  not  bad  on  demurrer  for 
ambiguity.  Fay  i'.  McKeever,  59  Cal. 
307. 

The  contrary  has  been  held  where 
the  caption  described  the  defendants 
as  "B  and  B,  partners,  doing  business 
under  the  firm  name  and  style  of  I. 
B.  &  Co.,"  where  the  body  of  the 
complaint  throughout  in  referring  to 
the   defendant   used  the  singular  num- 


ber and  neuter  gender,  showing  that 
the  pleader  had  in  mind  the  co-part- 
nership as  the  defendant  and  not  the 
persons  composing  it,  and  there  was 
no  reference  to  the  caption.  Hawley 
Bros.  Hardware  Co.  v.  Brownstone,  123 
Cal.  643,  56  Pac.  468. 

55.  Thorndike  v.  Milwaukee  Audi- 
torium Co.,  143  Wis.  1,  126  N.  W.  881; 
Cawker  r.  City  of  Milwaukee,  133  Wis. 
35    113   N.   W.   417. 

56.  Fiink  V.  Davis,  103  Ind.  281,  2 
N.  E.   739. 

57.  Cosand  v.  Lee,  11  Ind.  App.  511, 
38  N.  E.  1099. 

58.  The  prefix  "Mrs."  leaves  it 
doubtful  whether  she  is  married  or 
single,  using  the  word  "single"  in  a 
sense  broad  enough  to  include  a  di- 
vorced p'^rson.  Wrightsville  &  T.  R. 
Co.  V.  Vaughan,  9  Ga.  App.  371,  71 
S.  E.  691. 

59.  The  fictions  of  the  action  of 
ejectment  at  common  law  have  been 
abolished,  and  the  names  of  the  real 
claimants  and  defendants  must  be  giv- 
en in  the  pleadings.  Hardy  v.  John- 
son, 1  Wall.  (U.  S.)  371,  17  L.  ed. 
502. 

60.  Unless  he  pleads  the  misnomer 
in  abatement.  Board  of  Comrs.  v. 
Huffman,  1.34  Ind.  1,  31  N.  E.  570; 
Bloom£eld   E.    Co.   f.   Burress,    82   Ind. 

83 

61.  Ariz.-Rev.  St.,  1901,  §1290. 
Miss.^C"ode,  1906,  §731.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §306. 
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Assumed  or  Trade  Name.  —  Either  a  natural  or  an  artififial  person 
may  maintain  or  del'cnd  a  suit  in  an  assumed  or  trade  name  under 
which  he  is  transacting  business/'- 

Use  of  Initials.  —  In  some  states  it  is  permissible  to  use  the  initials, 
instead  of  the  full  Christian  name,  of  a  party,"^  but  tlie  general  hold- 
ing is  to  the  contrary.*'*  The  use  of  the  initials  is  sometimes  permitted 
in  actions  on  written  instruments  which  have  been  signed  in  that 
manner,"'^  or  wliere  defendant's  Christian  name  is  unknown.**" 

2.     Persons  Suing  or  Sued  in  a  Representative  Capacity.  —  The 

capacity  in  which  the  parties  sue  or  are  sued  must  l)e  sliown,""  and  will 


May  do  so  only  where  he  is  ipnorant 
of  his  true  name,  and  the  proceed- 
ings must  be  amended  when  it  is  dis- 
covered. Simon  r.  Underwood,  61 
Misc.  369,  115  N.  Y.  Supp.  65. 

Where  a  defendant  sued  under  a  fic- 
titious name  ajjpears  and  answers,  a 
judgment  rendered  against  him  is  not 
void  on  collateral  attack  because  the 
complaint  is  not  amended  by  inserting 
his  true  name.  Campbell  r.  Adams,  alt 
Cal.  203. 

62.  Charles  v.  Valdosta  Foundry  & 
Mach.  Co.,  4  Ga.  App.  733,  62  S.  E. 
493. 

The  defendant  is  entitled  to  be  sued 
by  a  real  party  plaintiff,  and  may  con- 
test the  fact  tliat  he  is  so  sued  by 
a  plea  in  abatement,  but  the  objection 
is  waived  by  a  general  demurrer  or  mo- 
tion to  dismiss.  Charles  r.  A^aldosta 
Foundry  &  Mach.  Co.,  4  Ga.  App.  733, 
62  S.  E.  493. 

A  party  suing  in  a  trade  or  business 
name  cannot  thereafter  deny  in  his 
real  name  the  validity  of  the  judg- 
ment or  its  binding  effect  upon  him. 
Clark  V.  Wyche,  126  Ga.  24,  54  S".  K. 
909;  Charles  v.  Valdosta  Foundry  & 
Mach.  Co.,  4  Ga.  App.  733,  &2  S.  E. 
493.     See  also  the  title   "Parties." 

63.  Ariz.  — Olney  v.  Bishop,  13  Ariz. 
336,  114  Pac.  559.  Ga.— Miuchew  v. 
Maliunta  Lumb.  Co.,  5  Ga.  App.  154, 
62  S.  E.  716.  Tex.— Clark  v.  Haney, 
62   Tex.   511. 

64.  111. — Geiger  r.  Kaestner,  148  111. 
App.  529.  Ind. — Bascom  v.  Toner,  5 
Ind.  App.  229,  31  N.  E.  856.  Mich. 
Fisher  v.  Northrup,  79  Mich.  287,  44 
N.  W.  610.  Neb.— Patrick  v.  Norfolk 
Lumb.  Co.,  81  Neb.  267,  115  N.  W. 
780. 

In  Equity.— Monroe  Cattle  Co.  r. 
Becker,  147  U.  S.  47,  13  Sup.  Ct.  217, 
37  L.  ed.  72. 
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The  remedy  in  case  only  the  initials 
are  uso<l  is  by  motion  to  require  an 
amendment,  and  if  not  so  taken  ad- 
vnntage  of,  the  objection  is  waived. 
Walgamood  c.  Randolph,  22  Neb.  493, 
35   N.    W.  217. 

Is  not  reached  by  objection  to  evi- 
dence. Patrick  r.  Norfolk  Lumb.  Co., 
81  Neb.  267,  115  N.  W.  780. 

Is  waived  unless  properly  presented 
to  the  trial  court.  Patrick  t'.  Nor- 
folk Lumb.  Co.,  81  Neb.  267,  115  N.  W. 
780. 

65.  U.  S.— Bigelow  v.  Chatterton,  51 
Fed.  G14,  2  C.  C.  A.  402.  Miss.— Code, 
1906,  §732.  Tex.— Brown  v.  Hunter, 
38  Tex.  626. 

66.  The  complaint  must  so  allege. 
KeUam  r.   Toms,  38   Wis.  592,  601. 

67.  Must  be  shown  in  the  body  of 
the  complaint.  Keed  i.  ileglie,  19  N.  D. 
801,  124  N.  W.  1127. 

"A  party  suing  for  the  benefit  of 
an  estate  he  represents,  must  show  that 
fact  by  direct  and  positive  allegations 
in  his  petition,  or  he  will  not  be  en- 
titled to  an  appeal  without  giving  an 
appeal  bond."  Guest  v.  Phillips,  34 
Tex.   176. 

Where  the  statement  of  the  names 
of  the  parties  in  the  margin  is  made 
by  the  code  a  part  of  the  complaint, 
a  complaint  describing  plaintiff  in  the 
margin  as  "administrator  of  G.,  de- 
ceased," and  reciting  that  the  note 
sued  on  is  the  property  of  plaintiff's 
intestate,  sufficiently  shows  that  plaint- 
iff, as  administrator  of  G.,  claims  the 
amount  due  upon  the  note  as  assets 
of  the  latter 's  estate.  Graham  v. 
Gunn,  45  Ala.  577. 

A  complaint  which  describes  plaint- 
iff in  the  title  as  supervisor  and  com- 
mences "The  complaint  of  the  plaint- 
iff above  named  as  supervisor  aforesaid 
shows,"    etc.,    sufficiently    shows     that 


DECLARATION   AND    COMPLAINT 


651 


be  determined  by  the  substantive  allegations  of  the  pleading  rather 
than  by  its  title."'*  That  the  title  does  not  show  the  representative 
character  in  which  plaintiff  sues  does  not  make  the  action  one  in  his 
individual  capacity,  wiiere  his  representative  capacity  clearly  appears 
in  the  body  of  the  complaint/'^  The  words  ' '  administrator  "  or  ' '  execu- 
tor,""'' "guardian,""  "receiver,""  "trustee,""'  or  the  like,  following 
the' plaintiff's  or  the  defendant's  name  in  the  caption  or  title  will  be 
'regarded  as  merely  descriptio  personae,  and  are  not  alone  sufficient 
to^make  the  action  one  by  or  against  him  in  his  representative  capacity. 
The  contrary  is  true  where  the  word  "as"  is  used  between  the  name 
of  the  plaintiff  and  the  words  of  description,^*  or  where  the  aver- 
ments in  the  body  of  the  complaint  show  that  the  cause  of  action 
devolves  upon  him  in  his  representative  capacity,"  or  is  against  the 
estate  which  he  represents/* 


he  sues  in  that  rapacity.  Smith  r.  Le- 
vinus,  8  N.  Y.  472. 

One  suing  as  surviving  partner  need 
not  describe  himself  as  such  in  the 
title  to  the  cause.  Murphy  r.  Cochran, 
146  Iowa  443,  123  N.  W.  349. 

One  suing  as  trustee  of  an  express 
trust  must  so  allege.  Perry  r.  Svvan- 
ner.  150  N.  C.  141,  63  S.  E.  611. 

68.  Ala.  —  Tate  v.  Shackelford 's 
Admr.,  24  Ala.  510,  60  Am.  Dec.  488. 
Ind.-Ditton  v.  Hart,  93  N.  E.  961. 
Vt.-Rich  r.  Sowles,  64  Vt.  408,  23 
Atl.  723.  W.  Va. — Scott  v.  Newell, 
69  W.  Va.  118,  70  S.  E.  1092. 

"In  order  to  determine  whether  the 
defendants  are  sued  in  tlieir  represen- 
tative capacity,  the  title,  allegations 
and  demand  are  to  be  considered  as  a 
whole."  Williamson  r.  Stevens,  82 
N.  Y.  Supp.  1047.  Quoted  with  ap- 
proval in  Standard  Audit  Co.  r.  Ro- 
botham,  62  Misc.  466,  115  N.  Y.  Supp. 
1521. 

69.  O'llara  r.  "Williamstown  Ceme- 
tery Assn..  133  Ky.  828,  119  S.  W.  234; 
Quinn's  Admr.  r.  Newport  News  &  M. 
V.  Co.,  15  Ky.  L.  Rep.  74,  22  S.  W. 
223. 

70.  T.ucas  r.  Pittman,  94  Ala.  616, 
10  So.  603;  Tate  v.  Shackelford's  Admr., 
24  Ala.  510;  Merritt  v.  Seaman,  6  N.  Y. 
168. 

Where  the  complaint  puts  in  issue 
the  title  of  the  plaintiff  individually. 
Agee  r.   Williams,   27   Ala.   644. 

When  the  complaint  shows  a  cause 
of  action  in  favor  of  the  plaintiff  in- 
dividually, the  descriptive  words  may 
be  re.iected,  leaving  the  action  to  stand 
as  one  in  his  individual  capacity.  Litch- 
field r.  Flint,  104  N.  Y.  543,  11  N.  E. 
58. 


Where  a  cause  of  action  is  stated 
against  defendant  personally.  Rich  V. 
Sowles,  64  Vt.   408,  23  Atl.  723. 

71.  Tn  an  action  on  a  note  payable 
to  plaintiflf  ns  guardian.  Bradley  V. 
Graves,  46  Ala.  277. 

72.  Vesele  r.  Grant  St.  Electric  R. 
Co.,  16  Wash.  602,  48  Pac.  249. 

73.  Marion  Bond  Co.  v.  Mexican 
Coffee  &  Rubber  Co.,  160  Ind.  558,  65 
N.  E.  748;  King  v.  Bryant  (R.  I.),  75 
Atl.  630. 

A  declaration  describing  the  defend- 
ants as  "Trustees"  etc.,  but  containing 
no  averments  to  show  that  they  are 
sued  in  their  official  capacity  is  a 
declaration  against  them  personally. 
Scott  V.  Newell,  69  W.  Va.  118,  70  S.  E. 
1092. 

74.  Lucas  r.  Pittman,  94  Ala.  316, 
10  So.  603.  .See  Vasele  v.  Grant  St. 
Electric  R.  Co.,  16  Wash.  602,  48  Pac. 
249. 

75.  In  such  case  the  body  of  the 
complaint  must  govern  the  caption. 
Lucas  r.  Pittman,  94  Ala.  616,  10  So. 
603;  Watson  r.  Collins'  Admr.,  37  Ala. 
587. 

Where  it  is  plain  from  the  aver- 
ments of  the  complaint  that  the  cau^e 
of  action,  if  any,  devolves  upon  plaint- 
iff in  his  representative  capacity,  the 
omission  of  the  word  "as"  between 
his  name  and  the  words  describing 
him  as  executor  in  the  title,  does  not 
make  the  action  one  in  his  individual 
capacity.  Beers  v.  Shannon,  73  N.  Y. 
292;  Stilwell  r.  Carpenter,  62  N.  Y. 
639,  2  Abb.  N.  C.  23S;  Willets  t;.  Haines, 
96  App.  Div.  5,  88  N.  Y.  Supp.  1018. 

76.  Rich  V.  Sowles,  64  Vt.  408,  23 
Atl.  723. 
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3.  Naming  Beneficiaries.  —  Where  an  action  is  brought  for  the 
benefit  of  another,  the  name  of  the  latter  need  not  be  given/'  nor  is  it 
necessary  to  state  that  the  action  is  for  the  use  of  a  third  person 
named  in  the  petition  when  such  is  the  case,''*  though  it  is  not  improper 
to  do  so.  "  It  has,  however,  been  held  that  where  an  action  is  brought 
by  a  trustee,  the  pleading  should  disclose  the  name  of  the  cesiiu  que 
trust.^^ 

4.  Corporations.  —  In  an  action  by  or  against  a  corporation  its 
corporate  existence  and  character  must  be  shown. ^^  In  some  states  a 
specific  allegation  of  incorporation  is  unnecessary,*-  while  in  others  a 


77.  People  r.  Jamison,  157  111.  App. 
546. 

78.  U.  S.— United  States  r.  Abeel, 
174  Fed.  12.  Ariz.— United  States  v. 
Grisvvold,  8  Ariz.  453,  76  Pac.  596.  111. 
Northrop  v.  McGee,  20  111.  App.  108. 
W.  Va. — ^Bentley  v.  Standard  Fire  Ins. 
Co.,  40  W.  Va.  729,  23  S.  E.  584. 

Its  purpose  is  to  guard  the  interest 
of  the  Msee  against  tlie  adverse  ac- 
tion of  a  nominal  plaintiff,  and  it  has 
no  force  to  make  the  issue  different 
from  what  it  would  otherwise  have 
been.  United  .States  v.  Abeel,  174  Fed. 
12,  98  C.  C.  A.  50;  Boston  E.  K.  Co. 
V.  Grace  &  Hvde  Co.,  112  Fed.  279, 
50  C.  C.  A.  239. 

The  words  "for  the  use  of"  are 
unnecessary  for  any  purpose  other  than 
to  protect  the  interest  of  the  usee 
against  the  nominal  plaintiff.  United 
States  V.  Griswold,  8  Ariz.  453,  76  Pac. 
596;  Tedrick  v.  Wells,  152  111.  214,  38 
N.  E.  625;  Hobson  v.  McCambridge, 
130  111.   367,   22   N.   E.   823. 

The  declaration  of  use  is  no  part 
of  the  pleading.  United  States  v. 
Abeel,  174  Fed.  12,  98  C  C.  A.  50; 
Boston  E.  R.  Co.  v.  Grace  &  Hyde  Co., 
112  Fed.  279,  50  C.  C.  A.  239;  Bent- 
lev  r.  Standard  Fire  Ins.  Co.,  40  W.  Va. 
729,  23  S.  E.  584. 

Insertion  of  the  name  of  a  usee  may 
be  disregarded  as  surplusage.  U.  S. 
United  States  -v.  Abeel,  174  Fed.  12, 
98  C.  C.  A.  50;  Boston  E.  E.  Co.  v. 
Grace  &  Hyde  Co.,  112  Fed.  279,  50 
C.  C.  A.  239.  111.— Northrop  v.  Mc- 
Gee, 20  111.  App.  108.  Ind.  — State  v. 
Johnson,  52  Ind.  197.  Mo.— Beattie 
r.  Lett,  28  Mo.  596. 

At  common  law  a  suit  on  an  official 
bond  running  to  the  state  or  the  gov- 
ernment was  usually  brought  "for  the 
use  of"  or  "at  the  relation  of"  the 
iniured  person.  United  States  v.  Gris- 
wold, 8  Ariz.  453,  76  Pac.  596. 
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79.  Belton  f.  Gibbon,  12  N.  J.  L. 
76. 

It  is  better  to  do  so.  Bentley  v. 
Standard  Fire  Ins.  Co.,  40  W.  Va.'729, 
23  S.  E.  584. 

80.  Marion  Bond  Co.  v.  Mexican 
Coffee  &  Rubber  Co.,  160  Ind.  558,  65 
N.  E.  748.    See  .also  the  title  "Trusts." 

81.  A  declaration  describing  de- 
fendant as  "the  village  of  M.,  a  mu- 
nicipal corporation  of  the  State  of 
Michigan,"  is  a  sufficient  allegation 
of  its  corporate  existence  and  charac- 
ter. Clarlc  V.  Village  of  North  Mus- 
kegon, 88  Mich.  308,  50  N.  W.  254. 

In  Saunders  r.  Sioux  City  Nursery, 
6  Utah  431,  24  Pac.  532,  the  complaint 
was  held  to  sufficiently  show  defend- 
ant's corporate  capacity,  where  defend- 
ant was  described  in  the  caption  as 
"The  S.  Co.,  a  corporation  under  the 
laws  of  the  State  of  Iowa,  defendant," 
and  was  referred  to  in  the  body  of  the 
complaint  as  the  defendant. 

See  also  the  title  "Corporations." 

82.  The  name  of  the  company  im- 
plies its  corporate  existence.  Odd  Fel- 
lows Bldg  Assn.  V.  Ilogan,  28  Ark.  261. 

Where  the  action  is  brought  against 
a  defendant  in  a  name  implying  a  cor- 
poration, the  complaint  need  not  ex- 
pressly allege  that  it  is  a  corporation. 
Lake  Erie  &  W.  R.  Co.  v.  Griffin,  8 
Ind.  App.  47,  35  N.  E.  396. 

The  words  "Valdosta  Foundry  and 
Machine  Company"  import  a  corpora- 
tion, and  where  the  petition  so  desig- 
nated the  plaintiff  it  was  held  that  a 
special  demurrer  on  the  ground  that 
there  was  no  party  plaintiff  was  prop- 
erly overruled.  Charles  v.  Valdosta 
Foundry  &  Mach.  Co.,  4  Ga.  App.  733, 
62  S.  E.  493. 

It  is  not  necessary  to  aver  that 
plaintiff  is  a  corporation,  duly  con- 
stituted and  authorized  by  law  to  sue 
in  its  corporate  name.    If  its  legal  ex- 
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contrary  doctrine  prevails.^^  It  is  not  necessary  to  give  the  names  of 
the  corporate  officers  unless  they  are  material  to  the  cause  of  action.^* 
5.  Associations  and  Partnerships.  —  Actions  by  and  against  unin- 
corporated associations  and  partnerships  must  be  brought  in  the  names 
of  the  individuals  composing  the  same.**"*  It  has  been  held  unnecessary 
to  state  either  in  the  caption  or  in  the  body  of  the  pleading  that  they 
are  partners.*'"  In  any  event  a  failure  to  do  so  in  the  caption  is  imma- 
terial where  the  fact  of  the  partnership  is  fully  set  out  in  the  body 
of  the  pleading.^^  That  the  individuals  composing  the  firm  are  not 
named  in  the  title  is  immaterial  where  they  are  named  in  the  body 
of  the  pleading.*^  Wliere  parties  are  designated  by  name  as  defend- 
ants in  the  title,  an  additional  description  of  them  as  partners  will 
not  restrict  the  action  to  one  against  the  firm.""  The  caption  may 
be  considered  in  connection  with  the  allegations  in  the  body  of  the 
pleading  as  to  the  persons  constituting  the  members  of  the  defendant 
firm."" 


istence  is  questioned,  it  can  only  be 
done  by  plea.  Mississippi,  O.  &  R.  Co. 
V.  Caster,  20  Ark.  455. 

In  an  action  by  or  against  a  cor- 
poration it  may  be  designated  by  its 
corporate  name  without  an  averment 
of  its  corporate  capacity,  and  if  such 
capacity  is  disputed  it  must  be  by  an- 
swer and  not  by  demurrer.  New  Bern 
Banking  &  Trust  Co.  V.  Duffy  (N.  C), 
72  S.  E.  96;  Stanlv  i'.  Eichmond  &  D. 
R.  Co.,  89  N.  C.  331. 

83.  If  plaintiff  is  a  corporation,  that 
fact  must  be  alleged,  and  it  must  also 
be  stated  whether  it  is  a  domestic  or 
foreign  corporation,  and,  if  the  latter, 
the  law  under  which  it  is  incorporated. 
Code  Civ.  Proc,  §1776.  Kaulbach  v. 
Knickerbocker  Trust  Co.,  139  App.  Div, 
566,  124  N.  Y.  Supp.  286. 

A  private  domestic  corporation 
plaintiff  must  allege  that  it  is  a  cor- 
poration. Holloway  v.  Memphis,  El  P. 
&  P.   R.   Co.,   23   Tex.  465. 

The  same  is  true  in  the  case  of  a 
foreign  corporation.  Bank  v.  Simon- 
ton,  2  Tex.   531. 

Must  show  the  state  where  a  foreign 
corporation  was  incorporated  and  the 
powers  conferred  on  it.  Devoss  v. 
Gray,  22  Ohio  St.  159. 

Failure  to  allege  that  defendant  in- 
surance company  is  a  corporation  is 
waived  where  it  asserts  the  issuance 
of  a  policy  in  its  answer.  Sengfelder 
r.  Mutual  Life  Ins.  Co.,  5  Wash.  121, 
31  Pac.  428. 

84.  Yates  r.  Rovston  State  Bank 
(Tex.  Civ.  App.),  131  S.  W.  255. 


85.  Will's   Gould   PI.,   241,   242. 

A  complaint  in  the  firm  name  only 
is  demurrable.  Pollock  v.  Dunning,  54 
Ind.  115;  Hays  v.  ai.anier,  3  Blackf. 
(Ind.)    322. 

A  default  iudgment  based  on  a  pe- 
tition which  fails  to  set  out  the  names 
of  the  individuals  composing  the 
plaintiff  co-partnership  will  be  re- 
versed. Burden  v.  J.  C.  Cross  &  Co., 
33  Tex.  685. 

Waiver.— The  objection  that  the  suit 
is  brought  in  the  firm  name  only  is 
waived  bv  pleading  to  the  merits.  Rob- 
inson V.  'Magarity,  28  111.  423;  West 
Chicago  Park  Comrs.  v.  Schillinger,  117 
111.   App.  525. 

See  also  the  title  "Partnership." 

86.  In  an  action  on  a  firm  obliga- 
tion. First  Nat.  Bank  v.  Hattenbach, 
13  S.  D.  365,  83  N.  W.  421. 

It  is  sufficient  to  allege  merely  that 
defendants  made  the  note  in  suit.  Bum- 
pass  &  Hicks  V.  Taggart,  26  Ark.  398; 
Swinney  v.  Burnside  &  Co.,  17  Ark. 
38. 

87.  Van  Brunt  &  Davis  Co.  v.  Har- 
rigan,  8  S.  D.  96,  65  N.  W.  421. 

Is  not  ground  for  demurrer.  First 
Nat.  Bank  v.  Hattenbach,  13  S.  D.  365, 
83  N.  W.  421. 

88.  West  Chicago  Park  Comrs.  v. 
Schillinger,  117  HI.  App.  525. 

89.  King  V.  Bell,  13  Neb.  409,  14 
N.  W.  141. 

90.  McCloskey  v.  Strickland,  7  Iowa 
259. 
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E.  Name  of  Pleading.  —  The  codes  of  some  states  require  the  name 
of  the  pleading  to  be  given  in  the  caption."^  A  failure  to  comply  with 
such  a  provision  is  not  fatal,  and  may  be  cured  by  amendment."^ 

F.  Form  of  Action.  —  Under  the  common  law  system  of  pleading 
the  title  or  commencement  of  the  declaration  must  state  the  form  or 
nature  of  the  action."^  The  codes  of  a  few  states  re^iuire  a  designation 
of  the  action  as  one  at  law  or  in  equity  as  the  case  may  be."*  Failure 
to  comply  with  such  a  provision  has  been  held  to  be  a  mere  formal 
defect  and  not  ground  for  dismissal."'' 

VI.  COMMENCEMENT.  —  At  common  law  the  commencement 
consisted  of  a  statement  of  the  names  of  the  parties  to  the  action  and 
the  character  or  right  in  which  they  were  made  parties,  the  mode  in 
which  the  defendant  was  brought  into  court,  and  a  brief  recital  of  the 
form  of  the  action."*'  Under  the  codes  and  practice  acts  no  formal 
commencement,  aside  from  the  title,  is  required." 

VII.  FORMS  OF  ACTIONS. —  A.  At  Common  Law.  — At  com- 
THon  law  the  distinctions  between  the  various  forms  of  action  must  be 
observed,"**  and  the  declaration  must  be  in  proper  form  as  well  as  suf- 
ficient in  substance.""  Distinction  between  forms  of  action  is  still  recog- 
nized in  some  states,^  but  common  law  rules  have  been  more  or  less 


91.  Kan.— The  word  "petition." 
Gen.  St.,  1909,  §.56,S5.  N.  J.  — Laws, 
]912,  c.  231,  Schedule  B,  Form  .3,  p. 
401.  Ohio.— Gen.  Code,  1910,  §11. .304. 
Okla.— Comp.  Laws,  1909,  §5627.  Wyo. 
Petition.      Comp.   St.,   1910,    §4379. 

92.  Sullivan  v.  .Tones,  117  Tnd.  827, 
20  N.  E.  242;  Butcher  r.  Bank  of 
Brownsville,  2  Kan.  70,  83  Am.  Dec. 
446. 

93.  1  Chit.  PI.,  280;  Andrews' 
Steph.  PI.,  153. 

In  Massachusetts  the  declaration  in 
a  personal  action  is  required  to  state 
to  which  division  of  personal  actions, 
as  enumerated  in  the  statute,  it  be- 
longs, viz:  contract,  tort,  or  replevin. 
Eev.   Laws,    1902,    c.    173,    §6,    p.    1550. 

94.  Kirbv's  Ark.  Dig.,  §6091;  Ta. 
Code,    §3559. 

95.  Smith   r.   Watson,   28   Iowa  218. 

96.  1  Chit.  PI.,  280;  Smith  v.  Fowle, 
12  Wend.  (N.  Y.)  9.  Mr.  Stephen  in- 
cludes these  matters  in  his  definition 
of  the  title  of  the  case.  Andrews' 
Bteph.  PI.   (2nd  ed.),  153. 

97.  Pub.  Gen.  Laws.  art.  75,  §84; 
Wilms  r.   White,   26  Md.   380. 

98.  Rovce,  Allen  &  Co.  v.  Oakes,  20 
E.  I.  418,"  39  Atl.  7.5^8. 

"It  is  true,  the  distinction  between 
the  various  forms  of  action  may  be 
inerely   formal    and    purely    technical, 
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but  still  such  distinctions  have  been 
fully  established  and  recognized  by 
the  common  law  from  the  earliest  per- 
iod of  its  history.  Those  distinctions 
are  too  firmly  established  to  be  disre- 
garded, and  we  must  administer  the  law 
as  we  find  it,  and  leave  it  to  another 
department  of  the  government  to  make 
changes  when  required."  Creel  v. 
Kirkham,  47  111.  344. 

99.     Will's   Gould  PI.,   192. 

1.  Alabama.— The  statute  has  not 
destroyed  the  distinction  between  the 
forms  of  action  as  they  existed  at  the 
time  it  went  into  effect.  Munter  f. 
Rogers,  50  Ala.  2S3;  Beavers  r.  Hardie 
&  Co.,  48  Ala.  95;  Creel  v.  Kirkham, 
47  111.  344. 

District  of  Columbia. — Common-law 
rule  26  of  the  supreme  court  provid- 
ing that  prolixity  and  unnecessary 
verbiage  shall  be  avoided  does  not 
abolish  the  common-law  forms  of  ac- 
tion. Miller  v.  Ambrose,  35  App.  Cas. 
75. 

New  Jersey.— That  an  action  is  in 
contract  instead  of  in  debt  is  ground 
for  demurrer.  Lott  r.  Leventhal,  80 
N.  J.  L.  216,  76  Atl.  328. 

See  the  Introduction  to  this  work; 
and  the  title  "Choice  and  Election  of 
Remedies,"  and  the  title  of  various 
specific  actions,  as,  for  example, 
"Case.'» 
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modified  by  statute.^    In  declaring  upon  them  it  is  incumbent  on  the 
pleader  to  set  out  all  the  essential  elements  of  such  causes  of  action.^ 
In  Texas  the  distinction  in  the  forms  of  action  as  known  to  the  com- 
mon law  has  never  existed.* 


2.  Maine. — The  distinction  between 
actions  of  trespass  and  trespass  on  the 
case  is  abolished.  A  declaration  in 
either  form  is  good.  Eev.  St.,  1903,  c. 
84,  §26. 

Massachusetts. — The  common  counts 
shall  not  be  used  unitedly,  but  any  one 
of  them  may  be  used  if  the  natural 
import  of  its  terms  correctly  describes 
the  cause  of  action.  Rev.  Laws,  1902, 
c.  173,  §6;  Massachusetts  Mut.  Life 
Ins.  Co.  1-.  Green,  185  Mass.  306,  70 
N.  E.  202.- 

A  count  on  an  account  annexed  may 
be  used  in  an  action  on  contract  if  one 
or  more  items  are  claimed  any  of 
which  would  be  correctly  described  by 
any  one  of  the  common  counts  accord- 
ing to  the  natural  import  of  its  terms. 
Mass.   Eev.   Laws,   1902,   c.   173,    §6. 

The  practice  act  abolishes  the  dis- 
tinction between  actions  of  assumpsit, 
covenant  and  debt.  Warren  v.  Fer- 
dinand, 9  Allen    (Mass.)   357. 

Michigan.— "A  plain  and  clear  state- 
ment of  the  facts  constituting  the 
wrong  is  sufficient,  and  it  is  of  little 
matter,  in  actions  of  trespass  on  the 
case,  what  the  action  is  named  or 
called."  Antcliff  r.  June,  81  Mich. 
477,   45   N.   W.    1019. 

Pennsylvania.— So  far  as  relates  to 
procediiro,  the  distinctions  heretofore 
existing  between  actions  ex  contractu 
are  abolished,  and  all  demands  here- 
tofore recoverable  in  debt,  assumpsit 
or  covenant  shall  hereafter  be  sued 
and  recovered  in  one  form  of  action  to 
be  called  an  action  of  assumpsit.  Act 
May  25,  18S7,  51  (P.  L.  271),  3  Pur- 
don's  Dig.,  p.  360'?. 

May  maintain  an  action  of  assumpsit 
on  the  bond  of  the  committee  of  a 
lunatic,  though  formerly  the  proper  ac- 
tion would  have  been  one  of  debt. 
Com.  f.   Patterson,   13  Pa.   Super.   136. 

Any  demand  which  could  have  been 
recovered  in  either  of  the  actions 
named  in  said  section  may  be  recov- 
ered in  an  action  of  assumpsit  under 
the  statute.  .Tones  f.  Gordon,  124  Pa. 
263.  16  Atl.  862. 

The    act    should    be    liberally    inter- 


preted. Jones  V.  Gordon,  124  Pa.  263, 
16  Atl.  862. 

So  far  as  relates  to  procedure,  the 
distinctions  heretofore  existing  be- 
tween actions  ex  delicto  are  abolished, 
and  all  damages  heretofore  recoverable 
in  trespass,  trover  or  trespass  on  the 
case  shall  hereafter  be  sued  for  and 
recovered  in  one  form  of  action,  to  be 
called  an  action  of  trespass.  Act  May 
25,  1887,  §1  (P.  L.  271),  3  Purdon's 
Dig.,  p.  3610. 

Though  plaintiff's  statement  sets 
forth  his  claim  as  in  trespass,  he  is 
entitled  to  judgment  if  the  facts  estab- 
lish his  right  to  recover  either  in  tres- 
pass or  case.  Miller  v.  Allentown  & 
B.  R.  Transp.  Co.,  181  Pa.  622,  37  Atl. 
824;  Duffield  v.  Eosenzweig,  144  Pa. 
520,  23  Atl.  4. 

Trespass  is  the  proper  remedy  for 
the  wrongful  use  or  occupancy  of  plain- 
tiff's land.  Allwein  v.  Brown,  29  Pa. 
Super.  331. 

Rhode  Island. — All  pleadings  which 
contain  the  essential  averments,  ac- 
cording to  the  rules  of  the  common 
law  or  the  practice  of  this  state,  shall 
be  held  good,  notwithstanding  the  omis- 
sion of  immaterial  matter  of  the  pre- 
scribed forms;  and  the  court  may  at 
any  time  permit  either  of  the  parties 
to  amend  any  defects  in  the  process 
or  pleadings,  with  or  without  terms,  in 
the  discretion  of  the  court,  or  in  pur- 
suance of  general  rules.  Gen.  Laws, 
1909,  c.  285,  §4,  p.  1004. 

No  summons,  writ,  declaration,  re- 
turn, process,  judgment,  or  other  pro- 
ceeding in  civil  causes  in  any  court, 
shall  be  abated,  arrested,  quashed,  or 
reversed,  for  any  defect,  or  want  of 
form,  but  the  court  shall  proceed  and 
give  judgment  according  as  the  right 
of  the  cause  and  matter,  in  law  shall 
appear  unto  it,  without  regarding  any 
imperfections,  defects,  or  want  of  form 
in  such  writ,  declaration,  or  other 
pleadingrs,  return,  process,  judgment  or 
proceedings  whatsoever.  Gen.  Laws, 
1909,  c.  285,  §3,  p.  1003. 

3.  Miller  v.  Ambrose,  35  App.  Cas. 
(D.  C.)   75. 

4.  Towner  v.  Sayre,  4  Tex.  28. 
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In  the  federal  courts  the  distinction  between  actions  at  law  and  suits 
in  equity  is  still  preserved.'^ 

B.  Under  the  Codes.  —  1.  General  Statement  of  the  Code  Pro- 
visions. —  The  codes  generally  abolish  the  distinctions  between  actions 
at  law  and  suits  in  equity,"  and  the  distinction  between  the  forms  of 
such  actions  and  suits/  and  provide  that  there  shall  be  but  one  form 


5.  Armstrong  Cork  Co.  v.  Mer- 
chants' Refrigerating  Co.,  184  Fed. 
199,  106  C.  C.  A.  93,  and  cases  cited. 

6.  Bliss  Code  PI.,  §§4-fi.  Ariz. 
Rev.  St.,  1901,  §1289.  Colo.— Code, 
1910,  §1;  Blatchley  v.  Coles,  6  Colo. 
'82;  Tarabino  v.  Nicholi,  5  Colo.  App. 
51.5,  .39  Pac.  362.  Ga. — Bills  in  oquitv 
are  abolished.  Code,  ISO;".  §4931;  Do 
Lacy  r.  Hurst,  83  Ga.  223,  9  S.  E. 
1052.  Idaho.— Const.,  art.  5,  §1;  Cole- 
man %\  .Taggers,  12  Idaho  125,  85  Pac. 
'894;  Anderson  v.  War  Eagle  Consol. 
Min.  Co.,  8  Idaho  789,  72  Pac.  671; 
Staples  V.  RoFsi,  7  Idaho  618,  65  Pac. 
67;  Idaho  &  Ore.  Land  Imp.  Co.  v. 
Br.adburv,  132  U.  S.  r,i)9,  10  Sup.  Ct. 
177,  33  L.  ed.  433.  Ind.— Burns'  Ann. 
St.,  1908,  §249;  Adams  v.  Shewaltcr, 
139  Ind.  178,  38  N.  E.  607;  Blair  v. 
Smith,  114  Ind.  114,  15  N.  E.  817. 
Kan.— Gen.  St.,  1909,  §5603;  Decring 
V.  Boyle,  8  Kan.  525.  Minn. — Rev. 
Laws,  1905,  §4052;  Gilbert  r.  Boak 
Fish  Co.,  86  Minn.  365,  90  X.  W.  767; 
Bell  V.  Mendenhnll,  71  Minn.  331,  73 
N.  W.  1086.  Neb.-Comp.  St.,  1911, 
§6572;  Turner  v.  Althaus,  6  Neb.  54-815; 
Wilcox  V.  Saunders,  4  Neb.  569;  Crop- 
sey  V.  Wiggenhorn,  3  Neb.  108.  N.  M. 
Kingston  v.  Walters,  14  N.  M.  368,  93 
Pac.  700.  N.  Y.— Code  Civ.  Proc, 
§3339;  Phillips  V.  Gorham,  17  N.  Y. 
270.  N.  C— Rev.,  1905,  §354.  N.  D. 
Rev.  Codes,  1905,  §6767.  Ohio.— Cul- 
ver V.  Rodgers,  33  Ohio  St.  537.  Okla. 
Comp.  Laws,  1909,  §5542.  S.  C  — South- 
ern Porcelain  Mfg.  Co.  v.  Thew,  5  S.  C. 
5.  S.  D.— 'Code  Civ,  Proc,  §36;  Ma- 
comb v.  Lake  County,  13  S.  D.  103, 
82'  N.  W.  417;  Svkes  v.  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058.  Tex. 
Sayle's  Civ.  St.,  art.  1191.  Utah.— Law 
and  equity  may  be  administered  in  the 
same  action.  Const.,  art.  8,  §19;  Vol- 
ker-Scowcroft  Lumb.  Co.  r.  Vance,  36 
Utah  348,  103  Pac.  970;  Houtz  v.  Gis- 
born,  1  Utah  173.  Wash.— Brown  v. 
Baldwin,  46  Wash.  106,  89  Pac.  483; 
Browder  v.  Phinney,  30  Wash.  74,  70 
Pac.  264;  Washington  Iron  Works  Co. 
V.  Jensen,  3  Wash.  584,  28  Pac.   1019. 
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Wis.— St.,  1898,  §2600;  Deery  r.  Mc- 
Clintock,  31  Wis.  195.  Wyo.— Comp. 
St.,  1910,  §4286;  Field  V.  Leiter,  16 
Wvo.  1,  90  Pac.  378,  92  Pac.  622;  Inger- 
soil  r.  Davis,  14  Wyo.  120,  82  Pac.  867. 

See  also  New  York,  etc.  Co.  r.  Sara- 
toga Gas,  etc.  Co.,  88  Hun   (N.  Y.)  569. 

The  legislature  had  authority  to 
blend  law  and  equity  cases  into  one 
form  of  action  by  the  abolition  of  the 
distinction  formerly  existing  between 
them  and  authorizing  their  joinder  in 
the  same  petition.  Turner  v.  Althaus, 
6  Neb.  54-85;  Wilcox  v.  Saunders,  4 
Neb.  569. 

The  right  to  legislate  in  this  regard 
has  been  left  by  congress  to  the  legis- 
lative bodies  of  the  various  territories. 
Davis  v.  Bilsland,  18  Wall.  (U.  S.) 
659,  21  "L.  ed.  969;  Hornbuckle  V. 
Toombs,  IS  Wall.  (U.  S.)  648,  21  L. 
ed.  966. 

It  is  not  error  to  permit  a  trial 
amendment  of  the  prayer  so  as  to  ask 
for  an  accounting  and  general  relief 
instead  of  a  money  iudgnient.  Walsh 
V.   McKeen,   75   Cal.    519,    17   Pac.   673. 

The  rules  which  prevented  the  en- 
forcement of  a  decree  in  equity  by  a 
proceeding  at  law  are  inapplicable  un- 
der the  code.  Rowe  v.  BJake,  99  Cal. 
167,  33  Pac.  864. 

It  is  error  to  compel  plaintiff  to  elect 
whether  he  will  proceed  at  law  or  in 
equitv.  Brawlev  V.  Smith,  8  Kan.  App. 
411,  54  Pac.  804. 

"Now  in  an  action  at  law,  matter 
which  was  formerly  of  equitable  cog- 
nizance solely,  may  be  set  up  and  given 
in  evidence."  Mandeville  v.  Rey- 
nolds, 68  N.  Y.  528. 

7.  Ark.— Kirby's  Dig.,  §6085;  Crow- 
der  V.  Fordyce  Lumb.  Co.,  93  Ark.  392, 
125  S.  W.  417.  Cal.— Rogers  v.  Du- 
hart,  97  Cal.  500,  32  Pac.  570;  .Tones 
r.  Steamship  Cortes,  17  Cal.  487;  Hardy 
V.  .Tohnson.  1  Wall.  (U.  S.)  371,  17  L. 
ed.  502.  Colo.— Code,  1910,  §1.  Leit- 
ensdorfer  -i;.  King,  7  Colo.  436,  4  Pac. 
37.  Conn. — Newton  v.  New  York  & 
N.  E.  R.  Co.,  56  Conn.  21,  12  Atl.  644. 
Ga.— All    distinctions    of    actions    into 
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of  civil  action  for  the  enforcement  or  protection  of  private  rights  and 
the  redress  or  prevention  of  private  wrongs,^  which  shall  be  denomi- 


real,  personal  and  united  are  abolished. 
Code,  1895,  §4931.  Idaho.— Const.,  art. 
5,  §1;  Coleman  r.  Jaggers,  12  Idaho 
125,  85  Pac.  894;  Anderson  v.  War 
Eagle  Consol.  Min.  Co.,  8  Idaho  789, 
72  Pac.  671.  Ind. — Burns'  Ann,  St., 
19()8,  §341.  la.— Code,  §§3426,  3.337; 
Searles  v.  Northwestern  Mut.  Life  Ins. 
Co.,  148  Iowa  6.5,  126  X.  W.  801;  Raw- 
son  r.  Guiberson,  6  Iowa  507;  Baltzell 
V.  Nosier,  1  Iowa  588;  Heiehew  r. 
Hamilton,  3  G.  Gr.  596.  Kan.— Gen. 
St.,  19U9,  §561)3;  Carbondale  Inv.  Co. 
f.  Burdick,  67  Kan.  329;  Bernhard  v. 
City  of  Wyandotte,  33  Kan.  465,  6  Pac. 
617;  Deering  f.  Boyle,  8  Kan.  525.  Md. 
Lapp  f.  Stanton,  "81  Atl.  675.  Minn. 
Kev.  Laws,  1905,  §4052.  Miss.— Lam- 
kin  V.  Nye,  43  Miss.  241.  Neb.  — Comp. 
St.,  1911,  §6572;  Cropsey  r.  Wiggen- 
horn,  3  Neb.  lOS.  N.  J.— At  law.  Laws, 
1912,  c.  231,  §3,  p.  378.  N.  Y.-Code 
Civ.  Proc,  §3339;  Phillips  v.  Gorham, 
17  N.  Y.  270;  New  York  Security  & 
Trust  Co.  V.  Saratoga  Gas  &  E.  L. 
Co.,  88  Hun  569,  N.  C— Rev.,  1905., 
§354.  N.  D.  —  Rev,  Codes,  1905, 
§6767,  Ohio.  —  Culver  r.  Rodgers, 
33  Ohio  St.  537;  Jones  V.  Timmons, 
21  Ohio  St.  596.  Okla. — Comp.  Laws, 
1909,  §5542;  Eggleston  v.  Williams, 
120  Pac.  944.  Ore. — The  distinction 
between  forms  of  action  at  law  are 
abolished.  L.  O.  L.,  §1.  S,  C— Scaife 
f.  Thomson,  15  S,  C,  337;  Warren  V. 
Lagrone,  12  S,  C.  45;  Southern  Porce- 
lain Mfg.  Co.  f.  Tliew,  5  S.  C.  5.  S.  D. 
Code  Civ.  Proc,  §36.  Utah.— Johnston 
c.  Meaghr,  14  Utah  426,  47  Pac.  .^61. 
Wis.— St.,  1898,  §2600;  Deery  f.  Mc- 
Clintock,  31  Wis.  195.  Wyo,— Comp. 
St.,  1910,  §4286;  Field  f.  Leiter,  16 
Wvo.  1,  90  Pac.  378,  92  Pac.  622;  In- 
gersoU  V.  Davis,  14  Wyo.  120,  82  Pac. 
867, 

It  is  not  necessary  to  so  model  the 
petition  as  to  differentiate  whether  the 
action  be  trespass  or  on  the  case.  West- 
ern &  A.  R.  Co.  V.  Tate,  129  Ga,  526, 
59  S.  E.  266. 

Trespass  and  case  may  be  joined. 
Chrisman  r.  Carney,  33  Ark.  316. 

The  objection  that  a  count  com- 
mences in  debt  and  concludes  in  coven- 
ant is  not  valid  under  the  code.  Gibbs 
f.  Dickson,  33  Ark.   107. 

"The    statute    makes    no    distinction 


in  matters  of  form  between  actions  of 
contract  and  those  of  tort,  and  relief 
is  administered  without  reference  to 
the  technical  and  artificial  rules  of  the 
common  law  upon  this  subject." 
Jones  V.  Steamship  Cortes,  17  Cal.  487, 

Forms  of  action  are  cast  aside,  and 
every  action  is  now,  in  effect,  a  spe- 
cial action  on  the  case.  Rogers  v. 
Duhart,  97   Cal.   5U0,  32   Pac.  570. 

The  purpose  was  to  abolish  the  com- 
mon law  rules  of  pleading  which  had 
for  their  object  the  preservation  of 
the  various  forms  of  action,  and  the 
distinctive  allegations  employed  in 
each  class.  Caldwell  v.  Myers,  2  S,  D, 
5U6,  51  X.  W.  210. 

"The  repeal  of  a  statute  giving  a 
right  to  bring  a  particular  form  of 
action  in  a  specified  ease,  eanuot  pre- 
vent a  party  from  seeking  any  relief 
he  may  show  himself  entitled  to,  either 
upon  legal  or  equitable  principles,  by 
an  action  under  the  code."  Scaife  v. 
Thomson,  15  S.  C.  337, 

8.  CaL  —  Code  Civ.  Proc,  §307; 
Marsteller  v.  Leavitt,  130  Cal.  149,  62 
Pac,  3S4;  BarbouV  v.  Flick,  126  Cal. 
628,  59  Pac,  122;  Hurlburt  v.  Spauld- 
ing  Saw  Co.,  93  Cal.  55,  28  Pac.  795; 
Spect  V.  Spect,  88  Cal.  437,  26  Pac. 
2U3;  Wiggins  V.  McDonald,  18  Cal. 
126;  Jones  v.  Steamship  Cortes,  17 
Cal,  487;  Payne  &  Dewey  v.  Tread  well, 
16  Cal.  220.  Colo,— Code,  1910,  §1; 
Grimes  v.  Greenblatt,  47  Colo.  495, 
107  Pac,  1111;  Tarabino  v.  Nicholi, 
5  Colo.  App.  545,  39  Pac.  362.  Conn. 
Gen.  St.,  1902,  §607,  Idaho.— Const., 
art,  5,  §1;  Rev.  Codes,  §4020;  Coleman 
V.  Jaggers,  12  Idaho  12.5,  85  Pac.  894; 
Rauh  V.  Oliver,  10  Idaho  3,  77  Pac, 
20;  Anderson  v.  War  Eagle  Consol. 
Min.  Co.,  8  Idaho  789,  72  Pac.  671; 
Idaho  &  Ore.  Land  Co.  i".  Bradbury, 
132  U.  S.  5U9,  10  Sup.  Ct.  177,  33  L, 
ed.  433.  Ind.— Burns'  Ann.  St.,  1908, 
§249;  Adams  f.  Shewalter,  139  Ind. 
178,  38  N.  E.  607;  Doherty  v.  HoUi- 
day,  137  Ind.  282,  32  N.  E.  315,  36 
N.  E.  907;  Blair  v.  Smith,  114  Ind.  114, 
15  N.  E.  817.  Kan.— Gen.  St.,  1909, 
§5603;  Deering  v.  Boyle,  8  Kan.  525. 
Ky.— Civ.  Code,  1906,  §4.  Minn.— Rev. 
Laws,  1905,  §4052;  Bell  v.  Mendenhall, 
71  Minn.  331,  .73  N.  W.  1086.  Mo. 
Eev.   St.,   1909,   §1727;   Johnson   Brink- 
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nated  a  civil  action.'*  It  is  also  frequently  provided  thatsthe  forms  of 
pleadings  and  the  rules  by  which  the  suiriciency  of  pleadings  are  to 
be  determined  are  those  prescribed  by  the  code/**  and  that  no  action 


man  Co.  v.  Central  Bank,  116  Mo.  558, 
22  S.  W.  813;  Central  American  Steam- 
ship Co.  V.  Mobile  &  O.  R.  Co.,  14-i 
Mo.  App.  43,  128  S.  W.  822;  Simpson 
V.  Bantley,142  Mo.  App.  490,  126  S.  W. 
770.  Mont. — State  v.  Owslev,  17  Mont. 
94.  Neb.  — Comp.  St.,  1911,  §6572; 
Hopkins  V.  Washington  County,  56 
Neb.  596,  77  N.  W.  53;  Wilcox  v. 
Saunders,  4  Neb.  569;  Cropsey  v.  Wig- 
genhorn,  3  Neb.  108.  Nev.  — Comp. 
Laws,  §3096.  N".  M.— Comp.  Laws, 
1897,  §2685;  Kingston  v.  Walters,  14 
N.  M.  368,  93  Pac.  700.  N.  Y.  — Code 
Civ.  Proc,  §3339;  Phillips  V.  Gorham, 
17  N.  Y.  270.  N.  C— Itov.,  1905,  §354. 
N.  D. — Rev.  Codes,  §6767.  Ohio. — Uen. 
Code,  1910,  §11238;  Culver  v.  Rodgers, 
33  Ohio  St.  537.  Okla.— Comp.  Laws, 
1909,  §5542.  Ore.— But  one  form  of 
action  at  law.  L.  O.  L.,  §1.  S.  C. — Code 
Civ.  Proc,  §89;  Scaife  f.  Thomson,  15 
S.  C.  337;  Southern  Porcelain  Mfg.  Co. 
V.  Thew,  5  S.  C.  5.  S.  D.— Code  Civ. 
Proc,  §36;  Caldwell  x\  Meyers,  2  S.  D. 
506,  51  N.  W.  210.  Utah.— Const.,  art. 
8,  §19;  Comp.  Laws,  1907,  §2852;  Vol- 
ker-Scoweroft  Lumb.  Co.  t.  Vance, 
36  Utah  348,  103  Pac.  970;  Johnston 
f.  Meaghr,  14  Utah  426,  47  Pac.  861. 
Wash.— Rem.  &  Ball.  Ann.  Codes  &  St., 
§153;  Barto  v.  Seattle  &  L  R.  Co.,  28 
Wash.  179,  68  Pac.  442;  Dickerson  v. 
City  of  Spokane,  26  Wash.  292,  66  Pac. 
381;  Washington  Iron  Works  Co.  t". 
Jensen,  3  Wash.  584,  28  Pac.  1019. 
Wis.— St.,  1898,  §2600.  Wyo.— Comp. 
St.,  1910,  §4286;  Field  V.  Leiter,  16  Wyo. 
1,  90  Pac.  378,  92  Pac.  622;  IngersoH 
V.  Davis,  14  Wyo.  120,  82  Pac.  867. 

In  the  courts  of  common  law.  N.  J. 
Laws,  1912,   c.  231,  §3,  p.  378. 

9.  Colo.— Code,  1910,  §1.  Idaho. 
Const.,  art.  5,  §1;  Coleman  v.  Jaggers, 
12  Idaho  125,  85  Pac.  894;  Anderson  r. 
War  Eagle  Consol.  Min.  Co.,  8  Idaho 
789,  72  Pac.  671.  Ind.— Burns'  Ann. 
St.,  1908,  §249.  Kan.— Gen.  St.,  1909, 
§5603;  Deering  v.  Boyle,  8  Kan.  525. 
Minn.  — Rev.  Laws,  1905,  §4052.  Mo. 
Rev.  St.,  1909,  §1727.  Neb.  — Comp. 
St.,  1911,  §6572;  Hopkins  r.  Wiash- 
ington  County,  56  Neb.  596,  77  N.  W. 
53;  Cropsev  v.  Wiggenhorn,  3  Neb. 
108.  N.  C— Rev.,  1905,  §354.  N.  D. 
Rev.  Codes,   1905,   §6767.     Ohio,— Gen, 
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Code,  1910,  §11238.  Okla.— Comp. 
Laws,  19U9,  §5542.  S.  C— (  ode  Civ. 
Proc,  §89;  Southern  Porcelain  Mfg. 
Co.  r.  Thew,  5  S.  C.  5.  S.  D.— Code 
Civ.  Proc,  §36;  Caldwell  f.  Myers,  2 
S.  D.  506,  51  N.  W.  210.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §153;  Barto 
17,  Seattle  &  I.  R.  Co.,  28  Wash.  179, 
68  Pac.  442;  Washington  Iron  Works 
Co.  V.  Jensen,  3  Wash,  584,  28  Pac. 
1019.  Wis.— St.,  1898,  §2600.  Wyo. 
Comp.  St.,  1910,  §4286. 

This  provision  is  mandatory,  and 
must  be  complied  with.  Brown  f. 
Baldwin,  46  Wash.  106,  89  Pac  483. 

"The  civil  action  of  the  code  is  a 
substitute  for  all  such  judicial  proceed- 
ings as,  prior  thereto,  were  known 
either  as  actions  at  law  or  suits  iu 
equity."  It  does  not  include  man- 
damus proceedings.  Chinn  v.  Trustees, 
32  Ohio  St.,  236;  State  v.  Smiley,  14 
Oiiio  C.  C.  660.  But  see  State  r.  Crites, 
48  Ohio  St.  142,  26  N.  E.  1052;  State 
t\  Comrs.,  15  Ohio  C.  C.  40. 

"If  a  right  is  sought  to  be  enforced 
or  protected,  or  a  wrong  redressed  or 
prevented,  but  one  'form'  is  given, 
and  that  is  styled  a  'civil  action.'  " 
Conyngham  r.  Smith,  16  Iowa  471. 
Quoted  in  Holloway  v.  Griffith,  32  Iowa 
409. 

There  is  now  no  action  of  trespass 
quare  clausum  frcgit,  nor  of  trespass 
de  bonis  asportati.s,  nor  of  trover,  but 
only  one  form  of  action  called  a  civil 
action,  under  which  form  all  actions 
must  be  prosecuted.  McGonigle  v. 
Atchison,   33   Kan.   726,  7  Pac   550. 

An  action  to  foreclose  a  mortgage 
is  a  "civil  action"  within  the  mean- 
ing of  the  statute  of  limitations.  In- 
gcrsoll  V.  Davis,  14  Wyo.  120,  82  Pae. 
867. 

An  action  to  compel  partition  is  a 
civil  action.  Field  v.  Leiter,  16  Wyo. 
1,  90  Pac  378,  92  Pac.  622. 

New  Jersey. — An  action  at  law.  Laws 
1912,  c  231,  §3,  p.  378. 

10.  Ark.-Kirby's  Dig.,  §6085.  Cal. 
Code  Civ.  Proc,  §421.  la.— Code 
§3557;  Rawson  v.  Guiberson,  6  Iowa 
507.  Kan.— Gen.  St.,  1909,  §5683.  Ky. 
Civ.  €ode,  1906,  §88.  Minn.  — Rev. 
Laws,  1905,  §4126.  Mo.— Rev.  St., 
1909,    §1793.      Neb.— Comp.    St.,    1911, 
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will  abate  for  -want  of  form  if  sufficient  matter  of  substance  is  set 
forth  to  enable  the  court  to  proceed  upon  the  merits  of  the  cause." 

In  some  states  suits  in  equity  are  still  kept  distinct  from  actions  at 
la\v.i2 

In  Iowa  the  code  provides  that  proceedings  in  civil  actions  may  be 
of  two  kinds,  cither  ordinary  or  equitable.'^ 
2.     Effect  of  Code  Provisions.  —  Under  the  codes  forms"  and  fic- 


8f5664.     Nev.— Comp.   Laws,    §3132.    N. 

D.  — Rev.  Codes,  19n5,  §68.51.  Ore. — L. 
O.  L.,  §64.  S.  C— Code  Civ.  Proc, 
§161.  S.  D.— Code  Civ.  Proc,  §117. 
Utah. — Comp.  Laws,  1907,  §2957. 
Wash.  — Rem.  &  Ball.  Ann.  Codes  & 
St.,  §2.55;  Washington  Iron  Works  Co. 
V.  Jensen,  3  Wash.  584,  28  Pac.  1019; 
Distler  v.  Babnev,  3  Wash.  2U0,  28  Pac 
335.     Wyo. — Comp.   St.,    1910,    §4376. 

The  sufficiency  of  the  complaint  in 
an  action  commenced  before,  but  tried 
after,  the  adoption  of  the  code  is  to  be 
determined  by  the  rules  prescribed  by 
the  code.  Warren  r.  Lagrone,  12  S.  C. 
45. 

The  form  of  complaint  in  an  action 
to  recover  delinquent  taxes  is  gov- 
erned by  the  Code  of  Civil  Procedure 
rather  than  the  provisions  of  the  Po- 
litical Code  relating  to  the  recovery 
of  such  taxes.     People  r.  Central  Pac. 

E.  Co.,    83    Cal.   393,    23   Pac.    303. 

11.  Va.  Code,  §3246;  W.  Va.  Code, 
1899,  §9. 

Mississippi. — Tf  the  declaration  con- 
tains sufficient  matter  of  substance  for 
the  court  to  proceed  on  the  merits  of 
the  case,  it  shall  be  sufficient;  and  it 
shall  not  be  an  objection  to  maintain- 
ing any  action  that  the  form  thereof 
should  have  been  different.  Code,  1906, 
§729;  Coopwood  r.  McCandless,  54  So. 
1007;  Evans  r.  Miller,  53  Miss.  120. 

"This  court  now  looks  to  the  merits 
of  the  case  as  stated  by  the  declara- 
tion rather  than  the  form  in  which  it 
is  stated.  If  a  declaration  states  a 
good  cause  of  action,  no  matter  what 
may  be  its  form,  or  the  name  given  it 
by  the  party  filing  it,  this  court  will 
ignore  all  but  the  fact  of  whether  or 
not  it  states  a  cause  of  action."  Coop- 
wood  r.  McCandless  (Miss.),  54  So. 
1007. 

12.  New  Jersey.— Laws,  1912,  c.  231, 
§3.  p.  37S. 

Oregon. —  L.  O.  L.,  §389;  Le  Clare 
r.  Thibault,  41  Ore.  601,  69  Pac.  552; 
Ming  Yue  i".  Coos  Bay  R.  Co.,  24  Ore. 


392,  33  Pac.  641;  Burrage  f.  Bonanza 
G.  &  Q.  Min.  Co.,  12  Ore.  169,  6  Pac. 
766;  Beacannon  v.  Liebe,  11  Ore.  443, 
5  Pac.  273. 

Whether  the  proceeding  is  an  action 
at  law  or  a  suit  in  ei|uity  is  to  be 
determined  from  the  facts  pleaded  and 
the  relief  sought,  and  not  from  what 
it  may  be  called  by  the  pleader.  That 
a  proceeding  is  denominated  an  "ac- 
tion" or  an  "action  at  law"  does  not 
make  it  one  where  upon  the  facts 
stated  it  is  a  suit  in  equitv.  Thompson 
r.  Hibbs,  45  Ore.  141,  76  Pac.  778; 
Beach  v.  Guaranty  Sav.  Ass'n.,  44  Ore. 
530,  76  Pac.  16. 

Where  the  complaint  in  a  suit  in 
equity  fails  to  state  a  cause  for  equit- 
able relief,  the  suit  will  be  dismissed 
though  a  cause  of  action  at  law  is 
stated.  Ming  Yue  r.  Coos  Bay  R.  Co., 
24  Ore.  392,  33   Pac.  641. 

13.  Code,  §§3426,  3557;  Searles  r. 
Northwestern  Mut.  Life  Ins.  Co.,  148 
Iowa  65,  126  N.  W.  801. 

14.  State  V.  Owsley,  17  Mont.  94, 
42  Pac.  10.5. 

All  technical  forms  of  actions  as  of 
pleadings  are  abolished,  and  it  is  only 
necessary  that  the  petition  show  a 
substantial  cause  of  action,  by  a  fair 
and  natural  construction  of  the  lan- 
guage in  which  the  facts  are  stated, 
upon  which  the  action  is  founded. 
Heichew  r.  Hamilton,  3  G.  Gr.  (la.) 
596. 

It  is  immaterial  whether  the  lan- 
guage used  belongs  to  the  form  of 
one  action  or  another,  or  to  no  form 
of  action,  the  material  question  being 
whether  the  facts  stated  show  that 
plaintiff  is  entitled  to  any  remedy, 
legal  or  equitable.  Kuhn  v.  McAllister, 
1  rtah  273. 

Plaintiff  may  simply  state  the  facts 
upon  which  he  claims  relief,  and  if 
they  are  sufficient  to  authorize  relief, 
his  complaint  cannot  be  challenged  as 
not  in  any  particular  form.  Graham 
V.  Graham,  119  X.  Y.  Supp.   1013. 
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tions^^  in  pleading  are  abolished,  and  merely  formal  allef,^1tions  are  no 
longer  necessary.'"  The  substance  of  the  pleading  rather  than  its  form 
is  the  controlling  consideration,"  and  it  is  sufficient  if  it  contains  a  plain 
statement  of  the  facts  necessary  to  constitute  a  cause  of  action." 


"Every  action  is  properly  brouglit 
in  this  state,  regardless  of  its  form  or 
name,  which  sets  forth,  plainly,  fully 
and  distinctly,  the  plaintiff's  cause  of 
action."  McNabb  v.  Lockhart  & 
Thomas,  18   Ga.  495, 

"The  very  object  of  the  new  system 
of  pleading  was  to  enable  the  court 
to  give  judgment  according  to  the 
facts  stated  and  proved,  without  refer- 
ence to  the  form  used,  or  to  the  legal 
conclusion  adopted  by  the  pleader." 
Wright  V.  Hooker,  10  N.  Y.  51.  Quoted 
with  approval  in  Conaughty  v.  Nichols, 
42  N.  Y.  83. 

"The  code  was  not  intended  to  ex- 
act a  more  formal  complaint  than  was 
required  at  common  law,  but  instead  to 
abolish  the  forms,  technicalities  and 
fictions  of  that  practice."  Goodman 
V.  Alexander,  165  N.  Y.  289,  59  N.  E. 
145. 

None  of  the  technical  allegations  pe- 
culiar to  the  common  law  action  of 
ejectment  are  necessary  in  an  action 
to  recover  the  possession  of  real  prop- 
erty under  the  code.  Payne  &  Dewey 
V.  Treadwell,  16  Cal.  220. 

15.  la.— Code,  §3557;  Holloway  r. 
Griffith,  32  Iowa  409;  Rawson  r.  Guib- 
erson,  6  Iowa  507.  N.  Y.— Gould  r. 
Cayuga  County  Nat.  Bank,  86  N.  Y. 
75.      Okla.— Comp.    Laws,    1909,    §5656. 

The  facts  are  required  to  be  stated 
as  they  exist.  Payne  &  Dewey  v. 
Treadwell,  16  Cal.   220. 

"Presumptions  are  not  to  be  pleaded 
as  facts,  but  the  facts  themselves  must 
be  stated."  Distler  v.  Dabney,  3 
Wash.  200,  28  Pac.  335. 

Even  if  fictional  averments  are  to 
some  extent  permitted  under  the  code, 
they  are  never  required.  Promise  to 
repay  money  advanced  at  defendant's 
request.  Ball  r.  Beaumont,  59  Neb. 
631,  81  N.  W.  858. 

16.  State  V.  Owsley,  17  Mont.  94, 
42  Pac.  105. 

17.  Lapp  V.  Stanton  (Md.),  81  Atl. 
675. 

The  form  is  not  important,  but  it  is 
sufficient  if  the  allegations  show  dis- 
tinctly a  cause  of  action  in  the  plain- 
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tiff.  Hammond  r.  North  Eastern  R. 
Co.,  6  S.  C.  130. 

That  a  pleading  is  not  drawn  in  ac- 
cordance with  the  established  forms 
and  precedents  is  immaterial  if  it 
states  all  the  essentials  of  a  valid 
cause  of  action.  Dougherty  v.  Ed- 
wards, 25  Ark.  84. 

Some  diversity  of  form  is  permissi- 
ble provided  the  substance  is  there. 
Thcilinrr  v.  Marshall,  124  N.  Y.  Supp. 
1066. 

"The  court  will  look  to  the  sub 
stantial  rights  of  the  parties  for  the 
purpose  of  determining  the  remedy  to 
which  they  are  entitled,  irrespective  of 
the  form  of  the  complaint  under  which 
the  romedv  is  sought."  Spect  v.  Spect, 
88  Cal.  437,  26  Pac.  203. 

18.  Ark.  —  Crowder  v.  Fordyce 
Lumb.  Co.,  93  Ark.  392,  125  S.  W.  417. 
Cal.— .Tones  r.  Steamship  Cortes,  17 
Cal.  487.  la.— Holloway  r.  Griffith,  32 
Iowa  409.  Md.— Pub.  Gen.  Laws,  art. 
75,  §3;  Lapp  V.  Stanton,  SI  Atl.  675; 
Caledonian  Ins.  Co.  f.  Traub,  80  Md. 
214;  Chesapeake  &  P.  Tel.  Co.  f.  Mac- 
kenzie, 74  Md.  36;  Euby  r.  State,  55 
Md.  484;  Crichton  i".  Smith,  34  Md.  46. 

The  inquiry  on  demurrer  is  whether, 
regardless  of  the  technical  common 
law  rules  as  to  the  forms  of  pleading, 
the  allegations  constitute  a  plain  state- 
ment of  the  cause  of  action.  "If  they 
adequately  describe  the  nature  of  the 
plaintiff's  demand  and  inform  the  de- 
fendant of  the  particular  acts  for 
which  he  is  sought  to  be  held  liable, 
the  objection  to  their  sufficiency  must 
be  overruled."  Lapp  v.  Stanton 
(Md.),  81  Atl.  675. 

"A  party  is  now  to  state  the  facts 
on  which  he  relies  to  sustain  a  recov- 
ery, and  if  issue  be  taken  thereon,  he 
will  be  entitled  to  just  such  a  judg- 
ment as  the  facts  established  will  by 
the  rules  of  law  warrant,  without  re- 
gard to  the  form  or  name  of  his  ac- 
tion." Eldridge  v.  Adams,  54  Barb. 
(N.  Y.)   417. 

"The  technicalities  of  pleading  have 
been  dispensed  with  and  the  plaintiff 
need  only  state  his  cause  of  action  in 
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It  is  not  necessary  to  name  the  cause  of  action, ^^  nor  is  the  name 
given  to  it  material  in  determining  the  sufficiency  of  the  pleading.^" 
If  a  cause  of  action  is  in  fact  stated  the  pleading  will  be  sustained 
though  the  plaintiff  has  misconceived  the  nature  of  his  remedial  right.^^ 

Under  the  codes  the  same  rules  of  pleading  apply  in  all  cases,  whether 
at  law  or  in  equity.--    Both  legal  and  equitable  causes  of  action  may 


ordinary  and  concise  language,  whether 
it  be  in  assumpsit,  trespass  or  eject- 
ment, without  regard  to  the  ancient 
forms  of  pleading,  and  the  plaintifif  can 
be  sent  out  of  court  only  when  upon 
his  facts  he  is  entitled  to  no  relief 
either  at  law  or  in  equity."  Rauh  r. 
Oliver,  10  Idaho  3,  77  Pac.  20.  Fol- 
lowed in  Bates  f.  Capital  State  Bank, 
18  Idaho  429,  110  Pac.  277. 

The  question  to  be  determined  is 
whether  the  complaint  states,  in  ordi- 
nary and  concise  language,  facts  suf- 
ficient to  constitute  a  cause  of  action, 
"and  not  whether  it  is  sufficient  to 
show  trespass  quare  clauxum,  trespass 
ft  et  armis,  or  any  other  technical  form 
of  action,  ex  delicto  or  ex  contractu." 
Rogers  f.  Duhart,  97  Cal.  500,  32  Pac. 
570. 

"The  common  law  rule  is,  that  if 
plaintiff  declare  in  trespass  quare 
clausum,  where  the  action  should  be 
case,  he  will  be  nonsuited  at  the  trial; 
but  under  our  system,  if  the  facts 
alleged  and  proved  ar<>  such  as  would 
have  entitled  the  plaintiff  to  relief  un- 
der any  of  the  recognized  forms  of 
action  at  common  law.  they  are  suf- 
ficient as  the  basis  of  relief,  whatever 
it  mav  be."  Roeers  r.  Duhart,  97 
Cal.  500.  32  Pac.   570. 

When  the  facts  giving  rise  to  the 
action  are  set  forth  in  plain  and  con- 
cise language  the  complaint  is  .iudgf^ 
by  the  facts  pleaded  and  not  by  any 
technical  rule  of  the  common  law. 
Fransioli  r.  Thompson,  55  Wash.  259, 
104   Pac.   278. 

19.  Grav  v.  Linton,  38  Colo.  175, 
88  Pac.  749. 

He  is  not  required  to  state  the  na- 
ture of  the  cause  of  action,  but  the 
court  will  do  so  from  his  statement  of 
the  facts.  Central  American  Steam- 
ship Co.  r.  Mobile  &  O.  R.  Co.,  144 
Mo.    App.   43,    128   S.   W.    S22. 

Plaintiff  need  not  label  his  action 
as  one  in  tort  or  on  contract.  Arnold 
r.  Atchison,  T.  &  S.  T.  R.  Co.,  81  Kan. 
400,  105  Pac.  541;  Cockrell  r.  Hender- 
son, 81  Kan.  335,  105  Pac.  443;  Akin 
t.  Davis,  11  Kan.  580. 


20.  Cal.— Faulkner  v.  First  Nat. 
Bank,  130  Cal.  258,  62  Pac.  463.  Hay- 
den  v.  Collins,  1  Cal.  App.  259.  Mich. 
Autcliff  V.  June,  81  Mich.  477,  45  N.  W. 
1019.  Miss. — Coopwood  v.  McCandless, 
54  So.  1007.  Wash.— Watson  v.  Glover, 
21  Wash.  677,  67  Pac.  516. 

It  is  immaterial  whether  an  action 
is  called  one  of  negligence  or  nuisance, 
where  the  relief  would  be  the  same. 
Martin  v.  City  of  St.  Joseph,  136  Mo. 
App.  316,  117  S.  W.  94. 

Where  the  ^acts  alleged  constitute 
both  false  imprisonment  and  malicious 
prosecution,  it  is  immaterial  which  the 
action  is  called.  Grimes  r.  Greenblatt, 
47  Colo.  495,  107  Pac.  1111. 

"It  is  not  at  all  material  whether 
the  pleading  is  called  a  bill  in  equity, 
as,  no  matter  what  the  form  of  the 
action  or  prayer  of  the  complaint,  if 
the  facts  alleged  show  that  the  plain- 
tiff is  entitled  to  any  substantial  relief, 
the  pleading  is  good  as  against  a  gen- 
eral demurrer."  Lovering  r.  Webb 
Pub.  Co.,  106  Minn.  62,  118   N.  W.   61. 

21.  N.  M.— Kingston  r.  Walters,  14 
N.  M.  368.  93  Pac.  700.  N.  Y.— Emery 
r.  Pease,  20  N.  Y.  62.  Wash.— Watson 
r.  Glover,  21  Wash.  677,  59  Pac.  516; 
Damon  r.  Leaque,  14  Wash.  253,  44 
Pac.  261. 

22.  Bowen  v.   Aubrey,   22   Cal.   566. 
"In    setting    forth    the    facts    of    a 

case,  which,  under  the  old  practice, 
would  have  been  properly  brought  in  a 
court  of  equity,  they  are  generally 
stated  in  a  mode  similar  to  the  state- 
ments in  a  bill  in  chancery,  and  to 
this  there  can  be  no  objection  so  long 
as  the  principle  of  the  code,  which 
requires  the  facts  to  be  stated  in  or- 
dinary and  concise  language,  is  not 
violated.  When  the  pleader  goes  be- 
yond this,  and  attempts  to  introduce 
peculiar  formal  alleeations,  many  of 
which  were  mere  fictions,  found  in  the 
old  forms  of  declarations  in  common 
law  actions,  or  bills  in  equity,  his 
pleading  is  liable  to  the  objection  of 
irrelevancy,  and  the  objectionable  mat- 
ter should  be  stricken  out  on  motion." 
Bowen  f.  Aubrey,  22  Cal.  566. 
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be  joined  in  a  single  suit,--^  and  the  court  may  administer  either  legal 
or  equitable  relief,  or  both,  as  the  facts  alleged  warrant."  So,  too, 
statutes  relating  to  the  manner  of  bringing  the  defendant  into  court, 
regulating  the  procedure  therein,  fixing  limitations  upon  the  right  to 
maintain  actions,  and  the  like,  are  generally  held  to  apply  regardless 
of  whether  the  action  is  legal  or  equitable  in  character.^-  The  plaintiff 
will  not  be  sent  out  of  court  if  on  the  facts  stated  he  is  entitled  to 
any  relief,  either  at  law  or  in  equity.'"     It  has,  however,  been  held 


23.  Cal.— Moore  r.  Massini,  32  Cal. 
590.  Conn.— Gen.  St.,  §613;  Dresser 
V.  Hartford  iLife  Ins.  Co.,  80  Conn. 
681,  70  Atl.  39.  Ga.— Virginia-Caro- 
lina Chem.  Co.  v.  Provident  Sav. 
Assiir.  Soc,  126  Ga.  .50.  54  S.  E.  929. 
N.  M.— Kingston  v.  Walters,  14  N.  M. 
368,  93  Pac.  700.  N.  Y.— Sternberger 
V.  McGovern,  56  N.  Y.  12. 

The  complaint  must  contain  all  the 
necessary  facts  constituting  botli 
grounds  for  relief.  Volker-Scowcroft 
Lumb.  Co.  V.  Vance,  36  Utah  348,  103 
Pac.  970. 

See  also  the  title  "Joinder  of  Causes 
of  Action." 

24.  U.  S. — Idaho  &  Ore.  Land  Imp. 
Co.  V.  Bradbury,  132  U.  S.  509,  10  Sup. 
Ct.  177,  33  L.  ed.  433;  Ely  t\  New 
Mexico  &  A.  E.  Co.,  129  U.  S.  291,  9 
Sup.  Ct.  293,  32  L.  ed.  688;  Davis  f. 
Bilsland,  18  Wall.  659,  21  L.  ed.  969; 
Hornbuekle  V.  Toombs,  18  Wall.  648, 
21  L.  ed.  966.  Colo. — Adams  v.  Clark, 
36  Colo.  65,  85  Pae.  642.  Minn.— Bell 
t\  Mendenhall,  71  Minn.  331;  Erickson 
V.  Fisher,  51  Minn.  300.  Neb.  — Hop- 
kins V.  Washington  Countv,  56  Neb. 
596,  17  N.  W.  53.  N.  M.— Kingston  v. 
Walters,    14   N.    M.    368,   93    Pac.    700. 

Equitable  relief  will  be  granted  when- 
ever the  facts  well  pleaded  demand  it. 
Blair  v.  Smith,  114  Ind.  114,  15  N.  E. 
817. 

One  of  the  purposes  of  this  provi- 
sion was  to  give  litigants  full  and 
complete  relief  in  a  single  action, 
where  formerly  several  would  have 
been  necessary.  Coleman  v.  Jaggers, 
12  Idaho  125,  85  Pac.  894;  Gilbert  v. 
Boak  Fish  Co.,  86  Minn.  365,  90  N.  W. 
767. 

See  also  the  title  "Joinder  of  Causes 
of  Action. ' ' 

25.  Where  they  do  not  conflict  with 
some  fundamental  right.  Overlock  v. 
Shinn,  28  Wash.  205,  68  Pac.  436. 

The    code    provisions    as   to   pleading 
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are  equally  applicable  in  equity  cases. 
Shepard  i\  Ford,  10  Iowa  502. 

"Civil  action"  relates  to  civil  pro- 
ceedings as  distinguished  from  crimi- 
nal, and  docs  not  exclude  proceedings 
in  equity.  Kramer  v.  Rebman,  9  Iowa 
114. 

26.  Cal.— Watson  v.  Sutro,  "86  Cal. 
500,  24  Pac.  172,  25  Pac.  64;  White 
V.  Lyons,  42  Cal.  279;  Hayden  v.  Col- 
lins, 1  Cal.  App.  259,  81  Pac.  1120. 
Idaho.  — Bates  r.  Capital  State  Bank, 
IS  Idaho  429,  118  Pac.  277;  Rauh  r. 
Oliver,  10  Idaho  3,  77  Pac.  20.  Minn. 
Bell  r.  Mendenhall,  71  Minn.  331,  73 
N.  W.  10S6.  N.  M.— Kingston  v.  Wal- 
ters, 14  N.  M.  368,  93  Pac.  700.  Wash. 
Dunlap  V.  Raueh,  24  Wash.  620,  64  Pac. 
807. 

In  determining  whether  an  action 
will  lie,  tlie  courts  are  to  have  no  re- 
gard to  the  old  distinction  between 
legal  and  equitable  remedies,  and  an 
action  will  not  fail  because  of  a  mis- 
talce  as  to  the  form  of  the  remedy. 
Emery  v.  J*ease,  20  N.  Y.  62. 

The  statute  abolishes  the  old  dis- 
tinctions between  legal  actions  and 
equitable  procedure,  so  far  as  the  man- 
ner of  bringing  the  actions  is  con- 
cerned, and  substitutes  for  all  other 
forms  of  complaint  a  plain  and  concise 
statement  of  the  facts  constituting  the 
cause  of  action,  which  must  be  the 
same  whether  the  relief  sought  is  le- 
gal or  equitable  in  its  nature.  The 
intention  was  to  provide  for  the  trial 
and  determination  of  all  righis, 
whether  denominated  legal  or  equit- 
able, in  one  action.  Brown  v.  Bald- 
win, 46  Wash.  106,  89  Pac.  483;  Brow- 
der  V.  Phinney,  30  Wash.  74,  70  Pac. 
264. 

"Legal  and  equitable  relief  are  ad- 
ministered in  the  same  forum,  and  ac- 
cording to  the  same  general  plan.  A 
party  cannot  be  sent  out  of  court 
merely   because    his    facts   do    not    en- 
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that,  where  the  statute  prohibits  the  granting  of  any  relief  in  excess 
of  tiiat  demanded  if  no  answer  is  interposed,  a  complaint  demanding 
only  legal  redress  cannot,  under  such  circumstances,  be  sustained  as 
one  for  equitable  relief,-'  and  vice  versa.^^ 

Change  Extends  to  Matters  of  Form  Only.  —  The  change  effected  by  the 
codes  extends  to  matters  of  form  only.-^  Tliey  do  not  affect  the  prin- 
ciples by  which  the  different  forms  of  action  are  governed  or  the  rules 
of  law  which  determine  what  constitutes  a  cause  of  action,^*^  nor  change 
the  substantial  allegations  necessary  to  constitute  a  cause  of  action,-^ 


title  him  to  relief  at  law,  or  merely 
because  he  is  not  entitled  to  relief 
in  equity,  as  the  case  may  be.  He  can 
be  sent  out  of  court  only  when,  upon 
his  facts,  he  is  entitled  to  no  relief, 
either  at  law  or  in  equity."  Grain 
f.  Aldrieh,  38  Cal.  514.  (Quoted  with 
approval  in  Walsh  f.  McKeen,  75  Cal. 
5iy,  17  Pac.  673;  Dickerson  f.  City  of 
Spokane,  26  Wash.  292,  66  Pac.  381. 
"A  party  who  presents  a  comi)laint 
showing  his  ritjlit  to  the  relief  asked 
is  not  to  bo  denied  that  relief  because 
he  might  have  sought  it  under  a  dif- 
ferent form  of  action."  Merriman  v. 
Walton,    105    Cal.    403,    38    Pac.    641. 

27.  Cody  V.  First  Xat.  Bank,  63 
App.  Div.  199,  71  N.  Y.  Supp.  277. 

28.  Where  plaintiff  has  chosen  to 
rely  solely  upon  a  supposed  equitable 
remedy,  be  is  not  entitled  upon  de- 
murrer to  have  his  complaint  sus- 
tained on  the  ground  that  a  cause  of 
action  for  money  damages  can  be 
epelled  out.  Kelly  v.  Downing,  42  N. 
Y,  71;  Dingwall  v.  Chapman,  116  N. 
Y.  Supp.  5i:0;  Black  f.  Vanderbilt,  74 
N.  Y.  Supp.  1095;  Swart  v.  Boughton, 
35   Ilun    (N.  Y.)    2S1.  ^      „  „ 

29.  Bliss  Code  PL,  ?6.  Ark.— Ball 
c.  Fulton  County,  31  Ark.  379.  Cal. 
De  Witt  r.  Hays,  2  Cal.  463.  Colo. 
Exchange  Bank  f.  Ford,  7  Colo.  314, 
3  Pac.  449.  Ind.  — Emeriik  v.  Miller, 
159  Ind.  317,  64  N.  E.  2^.  Ky.— Kich- 
mond  &  Lexington  Tpk.  Koad  Co.  c. 
Rogers,  7  Bush  532;  Hill  r.  Barret,  14 
B.  Men.  83.  Okla. — Eggleston  r.  Wil- 
liams, 120  Pac.  944.  S.  D.— Macomb 
c.  Lake  County,  13  S.  D.  lo3,  82  N.  W. 
417;  Sykes  f.  First  Nat.  Bank,  2  S.  D. 
242,  49  N.  W.  1058.  Utah.— Zeile  f. 
Moritz,    1    Utah    283. 

The  substance  still  survives.  Weber 
r.  Rothchild,  15  Ore.  385,  15  Pac.  650; 
Harrigan  r.  Gilchrist,  121  Wis.  127,  273, 
99  N.  W.  909. 

The    statute     "assumes     to     change 


merely  the  forms  of  action,  but  not  to 
affect  their  substantial  characteristics." 
Southern  Porcelain  Mfg.  Co.  v.  Thew, 
5  S.  C.  5. 

"The  substantial  differences  which 
control  and  determine  the  rights  of 
parties  are  still  in  force."  Wamsley 
r.  Atlas  Steamship  Co.,  168  N.  Y.  533, 
01   N.  E.   896. 

30.  Spect  V.  Spect,  88  Cal.  437,  26 
Pac.  203;  Sampson  v.  Shaeller,  3  Cal. 
196. 

Does  not  affect  the  rules  of  law  as 
to  the  rights  of  the  parties.  Matlock 
V.  Todd,  25  Ind.  128. 

Does  not  change  the  law  which  de- 
termines what  facts  constitute  a  cause 
of  action.  Richmond  &  Lexington  Tpk. 
Road  Co.  V.  Rogers,  7  Bush  (Ky.)  532. 
"The  statute  does  not  pretend  to, 
nor  does  it  any  sense,  abridge  the  in- 
herent power  of  the  courts,  nor  affect 
the  rights  of  parties,  or  the  remedies 
formerly  given  for  a  violation  of  those 
rights,  further  than  to  change,  in  some 
instances,  the  means  by  which  the 
remedy  may  be  obtained."  Emerick  v. 
Miller,   159  Ind.   317,  64  N.   E.   28. 

"The  principles  by  which  the  differ- 
ent forms  of  action  were  governed  still 
rcMiain,  and  now,  as  much  as  formerly, 
control  in  determining  the  rights  of 
the  parties."  Eldridge  v.  Adams,  54 
Barb.  (N.  Y.)  417. 

The  distinctions  in  the  form  of  ac- 
tions ex  contractu  and  ex  delicto  are 
abolished,  but  the  principles  of  law 
governing  remain  unchanged.  Lubert 
V.  Chauvitoaii,  3   Cal.  458. 

The  Ohio  code  provides  that  the  re- 
quirement that  there  shall  be  but  one 
form  of  action  known  as  a  civil  ac- 
tion does  not  affect  any  substantive 
right  or  liability,  legal  or  equitable. 
Gen.   Code.  1910,'  §11,238. 

31.     Ark.— Warner  v.  Capps,  37  Ark. 

32.     Cal.  — Sampson  r.   Shaeffer,  3  Cal. 

,196.    Ky.— Louisville  &  Portland  Canal 
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nor  the  essential  principles  of  the  common  law  rules  of  pleading," 
nor  authorize  a  recovery  upon  a  state  of  facts  whicli  did  not  constitute 


Co.  V.  Murphy,  9  Bush  522;  Stivers 
V.  Baker,  10  Ky.  L.  Eep.  525,  9  S.  W. 
491.  Mo.— Citizens'  Bank  V.  Tiger  Tail 
Mill  &  Land  Co.,  152  Mo.  145,  53  S.  W. 
902.  Utah.— Zeile  v.  Moritz,  1  Utah 
283. 

"The  practice  act  abolishes  the  dis- 
tinction between  actions  of  assumpsit, 
•covenant  and  debt,  but  requires  the 
plaintiff  to  set  forth  the  substantive 
facts  necessary  to  constitute  the  cause 
of  action."  Warren  v.  Ferdinand,  9 
Allen  (Mass.)   357. 

"Whether  under  the  common  law  or 
under  the  code  form  of  pleading,  the 
pleader  is  required  to  state  every  fact 
necessary  to  enable  the  plaintiff  to  re- 
cover, and  make  every  material  aver- 
ment required  to  make  a  good  declara- 
tion under  the  common  law  form  of 
pleading."  Ball  v.  Fulton  County,  31 
Ark.  379. 

"The  code  makes  no  change  in  the 
law  which  determines  what  facts  con- 
stitute a  cause  of  action,  except  that 
by  reducing  all  forms  of  action  to  the 
single  one  by  petition,  it  changes  the 
question  whether  plaintiff's  statement 
of  his  cause  shows  facts  constituting 
a  cause  of  action  in  trespass,  or  as- 
sumpsit, or  other  particular  form,  into 
the  more  general  question,  whether  it 
shows  facts  which  constitute  a  cause 
of  action  at  all,  that  is,  whether  the 
facts  stated  are  sufficient  to  show  a 
right  in  the  plaintiff,  an  injury  to  that 
right  by  the  defendant,  and  consequent 
damage.  What  facts  do  in  this  sense, 
constitute  a  cause  of  action,  is  deter- 
mined by  the  general  rules  or  prin- 
ciples of  law  respecting  rights  and 
wrongs,  and  by  a  long  course  of  ad- 
judication and  practice,  applying  those 
rules  to  particular  actions,  under  the 
long  established  rule  of  pleading  that 
the  declaration  must  state  the  facts 
which  constitute  the  plaintiff's  cause 
of  action.  In  adopting  this  fundamental 
rule  of  pleading  the  Code  must  be  con- 
sidered as  adopting  also  the  prevailing 
and  authoritative  exposition  of  it  as 
understood  at  the  time,  except  so  far 
as  the  Code  itself,  either  expressly,  or 
by  necessary  implication,  requires  facts 
to  be  stated  which  need  not  before 
have  been  stated,  or  dispenses  with  the 
statement    of   facts    formerly    deemed 
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necessary."  Hill  i".  Barrett,  14  B. 
Mon.   (Ky.)   S3. 

A  complaint  for  the  conversion  of 
property  must  still  contain  all  the 
material  allegations  which  were  neces- 
sary in  an  action  of  trover  at  common 
law.  Sigel-Campion  Live  Stock  Com. 
Co.  V.  Holly,  44  Colo.  580,  101  Pac.  68. 

32.  Does  not  destroy  the  substance 
of  pleading.  Corbin  v.  Oldham's  Admx., 
1  Ky.  L.  Rep.   (abstract)   327. 

All  the  rules  and  principles  formerly 
governing  pleadings  and  trials  at  com- 
mon law  are  not  abolished.  Bawson 
V.  Guiberson,  6  Iowa  507. 

"The  rules  of  pleading  at  common 
law  have  not  been  abrogated  by  tdo 
code  of  civil  procedure.  The  essential 
principles  still  remain,  and  have  only 
been  modified  as  to  technicalities  and 
matters  of  form.  The  object  of  plead- 
ing, both  in  the  old  and  new  system, 
is  to  produce  proper  issues  of  law  or 
fact,  so  tliat  justice  may  be  adminis- 
tered between  parties  litigant  with 
regularity  and  certainty."  Parsley  & 
Co.  r.  Nicholson,  Go  N.  C.  207. 

"The  object  of  the  code  was  to  abol- 
ish the  different  forms  of  action,  and  the 
technical  and  artificial  modes  of  plead- 
ing used  at  common  law,  but  not  to 
dispense  with  the  certainty,  regularity 
and  uniformity  which  are  essential  in 
every  system  adopted  for  the  admin- 
istration of  justice."  Gates  v.  Gray, 
66  N.  C.  442. 

"Looseness  in  pleatjing  and  inade- 
quacy of  allegation  are  as  much  con- 
demned by  the  present  code  of  pro- 
cedure as  they  were  under  the  former 
strict  and  exacting  system  of  the  com- 
mon law.  It  is  form  and  fiction  that 
have  been  abolished,  but  tlie  essential 
principles  of  good  pleading  have  been 
retained."  Eddleman  r.  Lentz  (N.  C), 
72  S.  E.  1011. 

"While  we  have  no  forms  of  action 
here,  yet  when  the  averments  of  facts 
in  a  complaint  show  the  case  to  be 
one  for  which  a  particular  form  of 
action  would  have  been  a  proper  one 
at  common  law.  then  the  general  prin- 
ciples of  pleading  and  practice  apply 
to  it  which  apply  to  the  special  form 
of  common  law  action."  Faulkner  f. 
First  Nat.  Bank,  130  Cal.  258,  62  Pac. 
463. 
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a  cause  of  action  in  some  form  before  the  codes  were  adopted.^^  Nor 
do  they  abolish  the  distinctions  between  the  different  actions  at  law 
themselves,^*  nor  abolish  the  common  law  causes  of  action,^^  nor  abro- 
gate any  of  the  various  remedies  previously  existing,^"  nor  require 


33.  Ball  V.  Fulton  County,  31  Ark. 
3;^;  Hill  V.  Barrett,  14  B.  Mon.  (Ky.) 
83. 

"The  abolition  of  the  distinction  be- 
tween actions  at  law  and  suits  in  equity 
does  not  entitle  a  party  to  recover  in 
a  case  where,  before  such  abolition,  he 
could  not  have  recovered  either  at  law 
or  in  equity."  Woodford  v.  Leaven- 
worth, 14  Ind.  311. 

"An  action  under  the  Code  of  Pro- 
cedure only  lies  where  the  subject- 
matter  of  such  action  furnished  ground 
previous  to  the  adoption  of  the  Code 
for  the  maintenance  of  either  an  ac- 
tion at  law  or  a  bill  in  equity,  or  where 
the  object  of  the  action  is  to  attain 
that  which,  previous  to  the  Code,  was 
attainable  by  means  of  the  writ  of 
scire  facias,  of  quo  icarranto,  or  by  in- 
formation in  the  nature  of  quo  war- 
ranto, or  where  an  action  is  brought 
by  the  Attorney  General  against  a  cor- 
poration" on  some  of  the  grounds 
enumerated  in  the  statute.  Southern 
Porcelain  Mfg.  Co.  r.  Thew,  5  S.  C.  5. 

34.  Bliss  Code  PI.,  §6;  DeWitt  f. 
Hayp.  2  Cal.  463. 

"The  courts  are  compelled  to  and  do 
recognize  certain  natural  inherent  dis- 
tinctions between  the  different  classes 
of  actions  which  the  statutes  do  not 
eeem  to  contemplate."  Overlock  t*. 
Shinn,  -28   Wash.  205,  68  Pac.  436. 

The  distinctive  nature  of  actions  re- 
mains. Stirling  v  Garritee,  18  Md. 
468. 

It  does  not  determine  what  rights 
shall  be  enforced  and  what  wrongs 
shall  be  redressed  by  a  civil  action. 
Southern  Porcelain  Mfg.  Co.  r.  Thew, 
5  S.   C.  5. 

Fz  delicto  and  ex  contractu.  Goss  v. 
Board  of  Comrs.,  4  Colo.  46S.  See  also 
Bullinger  r.  Marshall,  70  N.  C.  .520. 

The  distinction  between  actions  ex 
delicto  and  ex  contractu  is  not  merely 
technical  or  formal,  but  is  a  substantial 
one  (Anderson  t*.  Case,  28  Wis.  505), 
and  is  still  as  essential  as  it  ever  was 
(Pierce  r.   Carey,   37   Wis.  232). 

"Though  the  old  rules  of  pleading 
have  been  much  relaxed  by  codes  of 
procedure    and    practice    acts,   yet    the 


substance  of  the  old  pleadings  is  still 
required,  and  it  is  as  necessary  under 
our  system  to  maintain  in  the  plead- 
ings the  distinction  between  actions 
arising  from  torts  and  those  growing 
out  of  contracts,  as  it  was  at  common 
law,  for  this  reason  if  no  other;  that 
the  court  may  know  whether  a  counter- 
claim is  or  may  be  properly  pleaded  or 
not."  Knickerbocker  Min.  Co.  v.  Hall, 
3  Nev.  194. 

"The  precise  nature  of  the  cause  of 
action  must  be  determined  before  the 
rules  of  law  applicable  thereto  can  be 
ascertained  and  applied."  Carbondale 
Inv.  Co.  V.  Burdick,  67  Kan.  329,  72 
Pac.  781. 

35.  Eggleston  r.  Williams  (Okla.), 
120  Pac.  944;  Johnston  r.  Meaghr,  14 
Utah  426,  47  Pac.   861. 

"The  code  has  made  no  material 
changes  in  the  primary  rights  of  the 
parties,  or  in  the  causes  of  actions,  nor 
has  it  given  any  new  redress  for  wrongs 
perpetrated.  It  has  only  changed  the 
mode  by  which  such  redress  is  reached 
and  applied.  The  rights  and  remedies 
(using  the  term  'remedy'  in  the  sense 
of  'redress')  are  still  the  same."  Sul- 
livan &  Co.  r.  Sullivan,  20  S.  C.  509. 

"The  same  facts  that  constituted  a 
cause  of  action  under  the  common  law 
practice  constitute  such  cause  of  ac- 
tion still."  Backus  v.  Clark,  1  Kan. 
303. 

36.  Wilcox  t'.  Saunders,  4  Xeb.  569. 
Equitable   rights   and    remedies   have 

not  been  abrogated,  and  "in  cases 
where  the  complaint  states  such  facts 
as  entitle  the  complainant  to  equitable 
relief,  the  court  will  look  for  guidance 
to  the  equitv  principles  and  doctrines." 
Dohertv  r.  'Hollidav.  137  Ind.  282,  32 
N.  E.  315,  36  X.  E.  907. 

All  remedies,  both  at  law  and  in 
equity,  have  been  preserved,  but  the 
method  of  procedure  by  which  jurisdic- 
tion shall  be  exercised  and  the  rem- 
edies pursued  has  been  entirely 
changed.  Xew  York  Security  &  Trust 
Co.  f.  Saratoga  Gas  &  E.  L.  Co.,  83 
Hun  569;  Kollock  r.  Scribner,  98  Wis. 
104,  73  N.  W.  776. 
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that  every  cause  of  action  shall  be  set  forth  in  the  same  manner." 

Distinction  Between  Law  and  Equity  Remains.  -  The  fundamental  dis- 
tinction between  legal  and  equital)le  rights  and  remedies  still  remains," 
and  a  party  seeking  equitable  relief  must  still  allege  facts  warranting 
the  interposition  of  a  court  of  equity.'"    So,  too,  the  court  is  nut  de- 


37.  Cropsey  v.  Wiggenhorn,  3  Neb. 
108;  Zeilc  r.  Moritz,  1  Utah  2S3. 

38.  Bliss  Code  PL,  §§7,  10,  and  the 
following  cases:  Cal.— See  Sharon  v. 
Sharon,  67  Cal.  185,  7  Pac.  456,  635, 
8  Pac.  709.  Colo. — Elder  v.  Schumacher, 
18  Colo.  433,  33  Pac.  175;  Exchange 
Bank  v.  Ford,  7  Colo.  314,  3  Pac.  449. 
Idaho.— Dewey  f.  Schreiber  Imp.  Co., 
12  Idaho  280,  85  Pac.  921;  Anderson 
V.  War  Eagle  Consol.  Min.  Co.,  8  Idaho 
789,  72  Pac.  671.  Ind. — Emerick  r. 
Miller,  159  Ind.  317,  64  N.  E.  28.  la. 
Searles  v.  Northwestern  Mut.  Life  Ins. 
Co.,  148  Iowa  65,  126  N.  W.  801;  Shop- 
ard  V.  Ford,  10  Iowa  502,  Neb.— Hop- 
kins V.  Washington  County,  56  Neb. 
596,  77  N.  W.  53;  Wilcox  v.  Saunders, 
4  Neb.  569;  Cropsey  v.  Wiggenhorn,  3 
Neb.  108.  N.  Y.— Reubens  v.  Joel,  13 
N.  Y.  488.  Ohio.— Williams  v.  Engle- 
brecht,  37  Ohio  St.  383;  Dixon  r.' Cald- 
well, 15  Ohio  St.  412.  S.  C— Chapman 
V.  Lipscomb,  18  S.  C.  222.  S.  D.-Ma- 
comb  V.  Lake  County,  13  S.  D.  103, 
82  N.  W.  417;  Sykes  v.  First  Nat. 
Bank,  2  S.  D.  242,  49  N.  W.  1058.  Utah. 
Kahn  r.  Old  Telegraph  Mining  Co.,  2 
Utah  174;  Zoile  v.  Moritz,  1  Utah  283. 
Wash.— Overlock  v.  Shinn,  28  Wash. 
205,  68  Pac.  436.  Wis.— Ilarrigan  r. 
Gilchrist,  121  Wis.  127,  273,  99  N.  W. 
909;  Deery  v.  MeClintock,  31  Wis.  195; 
Bonesteel  v.  Bonesteel,  28  Wis.  245. 
Wyo.— Field  v.  Leiter,  16  Wyo.  1,  90 
Pac.  378,  92  Pac.  622. 

"Cases  legal  and  equitable  have  not 
been  consolidated,  and  though  there  is 
no  difference  between  the  form  of  a 
bill  in  chancery,  and  a  common  law 
declaration,  under  our  system,  where 
all  relief  is  sought  in  the  same  w-ay 
from  the  same  tribunal;  the  distinction 
between  law  and  equity  is  as  naked 
and  broad  as  ever."  De  Witt  v.  Hays, 
2  Cal.  463. 

The  distinction  cannot  be  constitu- 
tionally abolished,  and  the  code  does 
not  conflict  with  the  constitution  in 
this  regard.  Claussen  v.  Lafrenz,  4  G. 
Gr.  (la.)   224. 

"It  is  idle  to  say  that  the  distinc- 
tion   between    legal    and    equitable    ac- 
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tions  has  been  wiped  out  by  the  mod- 
ern practice.  It  is  true  that  all  ac- 
tions must  be  commenced  in  the  same 
way;  that  in  every  form  of  action  the 
facts  constituting  the  cause  of  action 
must  be  truly  stated;  that  fictions  in 
pleadings  have  been  abolished,  and 
that  both  kinds  of  actions  are  triable 
in  the  same  courts.  But  the  distinc- 
tion between  legal  and  equitable  ac- 
tions is  as  fundamental  as  that  be- 
tween actions  ex  contractu  and  ex  de- 
licto, and  no  legislative  fiat  can  wipe 
it  out."  Gould  V.  Cayuga  County  Nat. 
Bank,  86  N.  Y.  75,  citing  Reubens  v. 
Joel,  13  N.  Y.  488;  Goulet  f.  Assler, 
22   N.  Y.   225. 

"The  names  of  actions  no  longer  ex- 
ist, but  we  retain  in  fact  the  action 
at  law  and  the  suit  in  equity."  Stevens 
r.  Mayor,  etc.,  of  City  of  New  York, 
84  N.'y.  296. 

39.  He  must  still  state  an  equitable 
cause  of  action.  Exchange  Bank  v. 
Ford,   7   Colo.  314,  3  Pac.   449. 

He  must  plead  the  essential  elements 
necessary  to  tlie  granting  of  such  re- 
lief. Meek  r.  Hurst,  223  Mo.  688,  122 
S.  W.  1022. 

"He  must  show  a  proper  case  for  the 
interference  of  a  court  of  chancery, 
and  one  in  which  he  has  no  adequate 
or  complete  relief  at  law."  De  Witt 
v.  Hays,  2  Cal.  463. 

Though  "legal  and  equitable  relief 
may  be  had  in  the  same  action,  as  the 
nature  and  cause  of  the  action  may  re- 
quire; nevertheless,  in  order  that  equit- 
able relief  may  be  had,  equitable  plead- 
ings must  be  interposed;  hence  a  par- 
tial assignment  of  a  legal  demand  will 
not  be  sustained  in  our  courts,  unless 
the  facts  showing  the  equitable  right 
or  interest  upon  which  the  partial  as- 
signment is  based  are  alleged  as  well 
as  proved."  Home  Ins.  Co.  r.  Atchison, 
T.  &  S.  F.  E.  Co.,  19  Colo.  46,  34  Pac. 
281. 

An  injunction  or  the  appointment  of 
a  receiver  cannot  be  obtained  where  it 
could  not  have  been  before.  Virginia- 
Carolina  Chemical  Co.  v.  Provident  Sav. 
Life   Assn.,   126   Ga.  50,  54   S.   E.   929; 
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prived  of  the  right  to  try  an  equity  case  without  the  intervention  of  a 
jury." 

3.  Use  of  Common  Law  Forms  in  Code  States.  —  In  most  code 
states  resort  may  still  be  had  to  the  common  law  forms  of  pleading, 
where  the  form  adopted  is  appropriate,  and  in  the  use  of  it  the  ma- 
terial facts  constituting  the  cause  of  action  are  specifically  stated.*^ 
Thus,  complaints  in  the  common  law  form  of  the  common  counts  in 
assumpsit,^-  and  trespass,"  have  been  held  sufficient  under  the  codes, 
though  a  contrary  rule  prevails  in  some  jurisdictions/* 


Branan  r.  Baxter,  122  Ga.  222,  50  S.  E. 
45;  Stilwell  f.  Savannah  Grocery  Co., 
88  Ga.  100,  13  S.  E.  963. 

40.  Mackenzie  v.  Flannery,  90  Ga. 
590,  16  S.  E.  710. 

41.  Warner  r.   Capps,  37  Ark.  32. 

That  the  statement  follows  the  gen- 
eral form  of  a  declaration  under  the  old 
practice  does  not  make  it  bad,  where 
it  gives  the  exact  dates,  amounts  and 
particulars  of  the  contract  sued  on,  and 
contains  no  irrelevant  or  impertinent 
matter.  Smith,  Kline  &  French  Co.  i". 
Smith,  166  Pa.  563,  31  Atl.  343. 

Where  plaintiflF  resorts  to  the  old  sys- 
tem of  pleading  instead  of  conforming 
to  the  code,  the  sufficiency  of  the  com- 
plaint must  be  tested  by  the  rules  of 
the  old  svstera.  Williams  r.  Brunson, 
41  Wis.  418. 

In  Maryland  plaintiff  may  use  the 
coninioii  law  or  statutory  forms  at  his 
election.  Pub.  Gen.  Laws,  art.  75,  §24 
(107),  p.  1653. 

In  Tennessee  the  statute  provides 
that  ])arti»'.s  may  plead  in  accordance 
with  the  rules  laid  down  by  the  code 
or  according  to  the  laws  relating  to 
pleading  which  were  in  force  and  ex- 
isting prior  to  and  at  the  time  of  its 
adoption.  Shannon 's  Code,  §4638.  See 
McLean  r.  Houston,  ^  Ileisk.  37;  Noel 
r.  McCrory,  7  Coldw.  623. 

_42.  See  Bliss  Code  PI..  SSlo6,  157, 
157a,  and  the  following  cases:  Ark. 
Ball  f.  Fulton  County,  31  Ark.  379. 
Cal. — Brown  r.  Board  of  Education,  103 
Cal.  531,  37  Pac.  503;  Hunt  r.  San 
Francisco,  11  Cal.  250,  258.  Colo. 
Henrv  Tnv.  Co.  r.  Semonian,  40  Colo. 
269.  90  Pac.  682;  Wilcox  r.  Jamieson, 
20  Colo.  158,  36  Pac.  902;  Campbell  r. 
Shiland.  14  Colo.  491.  23  Pac.  324;  Gale 
r.  .Tames,  11  Colo.  .540,  19  Pac.  446; 
Leitensdorfer  r.  King,  7  Colo.  436,  4 
Pac.  37.  Conn.  — Gen.  St.,  1902,  §627. 
Hoggson  &  Pettis  Mfg.  Co.  v.  Sears,  77 


Conn.  587,  60  Atl.  133;  Kelsey  r.  Pun- 
derford,  76  Conn.  271,  56  Atl.  579; 
Goodrich  r.  Alfred,  72  Conn.  260,  43 
Atl.  1041;  Irving  v.  Shelter,  71  Conn. 
434,  42  Atl.  258.  Ind.— Jenney  Elec- 
tric Co.  r.  Branham,  145  Ind.  314,  41 
X.  E.  448:  'Scott  r.  Congdon,  106  Ind. 
268,  6  N.  E.  625;  Oliver  r.  Gorham,  85 
Ind.  598;  Curran  i*.  Curran,  40  Ind.  473; 
Wulschner-Stewart  Music  Co.  r.  Helft, 
45  Ind.  App.  428,  90  N.  E.  1033;  South- 
ern Rv.  Co.  r.  Hazlewood,  45  Ind.  App. 
478,  90  N.  E.  18,  88  N.  E.  636.  Minn. 
Solomon  v.  Vinson,  31  Minn.  205,  17 
N.  W.  340.  But  a  complaint  attempt- 
ing to  plead  in  the  form  of  indebitatus 
assumpsit  for  goods  sold  is  insufficient 
where  it  fails  to  allege  that  the  goods 
were  sold  by  the  plaintiff.  Pioneer 
Fuel  Co.  V.  Ilager,  57  Minn.  76,  58 
N.  W.  828.  N.  Y.— Hatch  r.  Leonard, 
165  \.  Y.  435,  59  X.  E.  270;  Goodman 
r.  Alexander,  165  N.  Y.  289,  59  N.  E. 
145;  Worthiugton  r.  Worthington,  91 
X.  Y.  Supp.  443;  Dohertv  f.  Shields, 
86  Hun  303.  N.  C— Burton  v.  Rose- 
mary Mfg.  Co.,  132  X.  C.  17,  43  S.  E. 
480;  .Jones  r.  Mial,  82  X.  C.  252.  N.  D. 
As  against  a  general  demurrer.  Weber 
r.  Lewis,  19  X.  D.  473,  126  X.  W.  10.5. 
Okla.— See  Fox  r.  Easter,  10  Okla.  527, 
62  Pac.  283.  S.  D.-See  Busta  v.  Ward- 
all,  3  S.  D.  141,  52  X.  W.  418.  Utah. 
Kilpatrick-Koch  Dry  Goods  Co.  v. 
Box.  13  Utah  494,  45  Pac.  629.  Wis. 
Williams  v.  Brunson,  41  Wis.  418; 
Grammis  r.  Hooker,  29  Wis.  65. 

43.  Warner  v.  Capps,  37  Ark.  32. 

44.  Common  count  not  allowed. 
Hammer  r.  Downing,  39  Ore.  504,  64 
Pac.   651,   65  Pac.  17,   990,  67  Pac.  30. 

The  practice  of  adding  a  "common 
count"  is  not  contemplated  by  the 
code.  Penn  Mut.  Life  Tns.  Co.  v.  Con- 
oughy,  54   Xeb.   123,   74   X.   W.   422. 

"The  common  counts  have  no  place 
to  fill  in  pleading,  and  they  require 
no   answer   or    affidavit     of    defense." 
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VIII.  MUST  CONFORM  TO  PROCESS.  —  The  declaration  or 
equivalent  pleading  must  agree  with  or  pursue  the  complaint  made  in 
the  writ.^^ 

IX.  STATEMENT  OF  THE  CAUSE  OF  ACTION.  —  A.     What 

Must  Be  Alleged.  — 1.  General  Rules.  — All  fat-ts  alleged  in  the 
declaration  or  complaint  consist  either  of  the  gist  or  substance  of  the 
complaint,  or  of  matter  of  inducement,  or  of  matter  of  aggravation. 

The  gist  of  the  complaint  is  the  essential  ground  or  principle  subject 
matter  of  it,  or  that  without  which  no  legal  cause  of  complaint  can 
appear.*^ 

Matter  of  inducement  is  that  which  is  merely  introductory  to  the  es- 
sential ground  or  substance  of  the  complaint,  or  in  some  respect  explan- 
atory of  it,  or  of  the  manner  in  which  it  originated  or  took  place." 

Matter  of  aggravation  is  that  which,  in  actions  for  injuries,  is  intended 
to  show  the  circumstances  of  enormity  under  which  the  principal 
wrong  complained  of  was  committed.'*" 


Penn  Nat.  Bank  r.  Kopitzsch  Soap  Co., 
161  Pa.  134,  28  Atl.  1077. 

45.  1  Chit.  PI.,  244,  et  seq;  Will's 
Gould  PI.,  379;  Andrews  Stoph.  PI., 
99;  Beardsley  v.  Southmayd,  14  N,  J. 
L.  534;  Tuttle  V.  Cutting,  14  How.  Pr. 
(N.  Y.)  395. 

A  variance  between  the  writ  and  the 
declaration  is  properly  taken  advantage 
of  by  plea  in  abatement.  Wilson  v. 
Shannon,  6  Ark.  196;  Stone  v.  Bennett, 
4  Ark.  71. 

A  variance  cannot  be  taken  advan- 
tage of  after  pleading  the  general  is- 
sue. McKenna  v.  Fisk,  1  How.  (U.  S.) 
241. 

If  the  complaint  does  not  conform, 
in  regard  to  the  nature  of  the  action, 
with  the  summons,  the  former,  and  not 
the  latter,  is  irregular.  Shafer  v. 
Humphrey,  15  How.  Pr.  (N.  Y.)  564; 
Boington  v.  Lapham,  14  How.  Pr. 
(N.  Y.)  360;  Eidder  v.  Whitlock,  12 
How.  Pr.  (N.  Y.)  208. 

Where  the  complaint  is  served  with 
the  summons,  the  complaint  will  not  be 
dismissed  because  of  a  variance  be- 
tween it  and  the  summons  as  to  the 
cause  of  action  stated.  Bradey  v. 
Mueller,  22  S.  D.  534,  118  N.  W.  1035; 
Berry  v.  Gingaman,  1  S.  D.  525,  47 
N.  W.  825. 

In  Rhode  Island  a  declaration  in 
trespass  founded  on  a  writ  sounding 
in  case  is  permitted  by  Court  &  Prac. 
Act,  1905,  §246.  Wells  v.  Knight,  32 
E.  I.  432,  80  Atl.  16;  Adams  v.  Lor- 
raine Mfg.  Co.,  29  R.  I.  333,  71  Atl. 
180. 


See   also   the   title    "Departure." 

46.  Will's  Gould  PI.,  198. 

47.  Will's  Gould  PI.,  198,  361,  and 
the  following  cases:  Oa.  — Frazier  v. 
Georgia  R.  &  B.  Co.,  101  Ga.  70,  28 
S.  E.  684.  m.— 7/1  re  Murphy,  109  HI. 
31;  First  Nat.  Bank  v.  Burkett,  101  HI. 
391.  Tex.— Bledsoe  v.  Wills,  22  Tex. 
GoO;  Mason  r.  Kleberg,  4  Tex.  85.  Vt. 
Tarbell  v.  Tarbell,  60  Vt.  486,  15  Atl. 
104. 

The  gravamen  is  the  grievance  com- 
plained of.  Macurda  r.  Lewiston  Jour- 
nal Co.,  104  ]Me.  554,  72  Atl.  490. 

48.  Will's  Gould  PI.,  198,  and  the 
following  cases:  Idaho. — Matthews  v. 
Coate,  17  Idaho  624,  106  Pac.  990.  lU. 
Chicago  Union  Traction  Co.  v.  Jerka, 
227  111.  95,  81  N.  E.  7;  Eckels  v. 
Henning,  139  111.  App.  660;  Consoli- 
dated Coal  Co.  1'.  Peers,  97  111.  App. 
188,  Mich.— Watson  v.  Watson,  49 
Mich.  540,  14  N.  W.  489.  Mo.— Arme- 
lio  V.  Whitman,  127  Mo.  App.  698,  106 
S.  W.  1113.  Ore.— Dornsife  v.  Ralston, 
55  Ore.  254,  97  Pac.  713,  106  Pac.  13. 
Tex.— Pfeiffer  v.  Wilke  (Tex.  Civ. 
App.),  107  S.  W.  361. 

It  is  in  the  nature  of  a  preamble, 
stating  the  circumstances  under  which 
the  contract  was  made  or  to  which  the 
consideration  has  reference.  Its  oflSce 
is  explanatory,  and  does  not,  in  gen- 
eral, require  exact  certainty.  1  Chit. 
PI.,  290,  291;  City  of  Kenosha  v.  Lam- 
son,  9  Wall.  (U.  S.)  477,  19  L.  ed.  725. 

49.  Will's  Gould  PL,  199.  See  Wat- 
son V.  Watson,  49  Mich.  540,  14  N.  W. 
489. 
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Facts  Essential  to  the  Eight  of  Action.  —  Under  the  common  law  system 
of  pleading  the  declaration  must  allege  every  fact  which  is  essential 
to  the  plaintiff's  right  of  action, ^°  and  this  is  equally  true  of  the  com- 
plaint, petition,  or  equivalent  pleading  under  the  codes  and  practice 
acts     of     the     various     states,^^     including     also     the     petition     in 


50.  Will's  Gould  PL,  355;  1  Chit. 
PI.,  244,  and  the  following  cases:  Del. 
Campbell  v.  Walker,  76  Atl.  475;  King 
V.  Wilmington  &  X.  C.  E.  R.  Co..  1  Penne. 
452.  111.— Walters  f.  City  of  Ottawa, 
240  111.  259,  88  N.  E.  651;  Willig  v. 
City  of  Chicago  Heights,  149  111.  App. 
8.  Ind.— Lake  Erie  &  W.  R.  Co.  v. 
Holland,  162  Ind.  406,  69  X.  E.  138. 
Vt.— Tarbell   r.  Tarbell.  60  Vt.  486. 

The  pleading  is  insuflBcient  if  it  fails 
to  state  any  fact  the  traverse  of  which 
would  defeat  the  action.  Willig  r. 
City  of  Chicago  Heights,  149  111.  App. 
8. 

It  is  sufficient  to  allege  everything 
necessary  to  show  a  complete  cause  of 
action,  in  such  manner  as  a  cause  of 
action  necessarily  results  therefrom  and 
that  it  can  be  fairly  met  or  answered 
bv  plea.  Beardsley  r.  Southmayd,  14 
N.   J.   L.   534. 

51.  Fla.  — Capital  Citv  Bank  v.  Hil- 
son,  59  Fla.  215,  51  So.  853;  United 
States  Fidelity  &  Guaranty  Co.  r.  Dis- 
trict Grand  Lodge,  etc.,  58  Fla.  373, 
50  So.  952;  Woodburv  r.  Tampa  Water 
Works  Co.,  57  Fla. '  243,  49  .So.  556; 
Hoopes  V.  Crane,  56  Fla.  395,  47  So. 
992;  Bennett  v.  Herring,  1  Fla.  434. 
Idaho. — McLean  f.  Tity  of  Lewiston, 
8  Idaho  472,  69  Pac.  478.  Kan.  — Backus 
r.  Clark,  1  Kan.  303.  Ky. — f'orbin  f. 
Oldham's  Admx.,  1  Ky.  L.  Rep.  (ab- 
stract) 327.  Me.  — Ferguson  r.  National 
Shoemakers.  79  Atl.  469.  Md. — Pub. 
Gen.  Laws,  art.  75,  §2;  Pearce  r.  Wat- 
kins,  68  Md.  534,  13  Atl.  376.  Mass. 
Read  r.  Smith,  1  Allen  519;  Hollis  r. 
Richardson,  13  Gray  392.  Mo.— Lack- 
awanna Coal  &  Iron  ('o.  r.  Long.  231  Mo. 
605,  1.33  S.  W.  35;  Mallinckrodt  Chem- 
ical Works  r.  Nemnich.  169  Mo.  38S, 
69  S.  W.  355;  Kennavde  r.  Pacific  R. 
Co..  45  Mo.  255.  N.  Y.— National  Citi- 
zens' Bank  r.  Toplitz,  178  X.  Y.  464, 
71  X.  E.  1.  Ohio.— BrinkerhoflF  v. 
Smith,  57  Ohio  St.  610.  49  X".  E.  1025. 
Ore. — Hayden  r.  Steadman,  3  Ore.  5.50. 
Pa.— Young  r.  Geiske.  209  Pa.  515,  58 
Atl.  887;  Wunderlich  r.  Sadler,  189  Pa. 
469,  42  Atl.  109;  Xewbold  c.  Pennock, 
154  Pa.  591,  26  Atl.  606;  Ferguson  r. 


Anglo-American  Tel.  Co.,  151  Pa.  211, 
25  Atl.  40;  Bill  Posting  Sign  Co.  V. 
Jermon,  27  Pa.  Super.  171;  Fisher  v. 
Paflf,  11  Pa.  Super.  401;  Krug  f.  Sny- 
der, 32  Pa.  Co.  Ct.  33.  Va.— Eaton 
V.  Moore,  111  Va.  400,  69  S.  E.  326; 
Chesapeake  &  O.  R.  Co.  v.  Melton,  110 
Va.  728,  67  S.  E.  346;  Cook  &  Son  Min. 
Co.  r.  Thompson,  110  Va.  369,  66  S.  E. 
79;  Chesapeake  &  O.  R.  Co.  v.  Hunter, 
109  Va.  341,  64  S.  E.  44. 

Where  there  is  an  omission  to  state 
a  material  fact  necessary  to  show  a 
cause  of  action,  the  presumption  is 
that  it  does  not  exist.  Burlington  & 
M.  R.  R.  Co.  V.  Lancaster  County,  4 
Xeb.  293. 

A  complaint  should  not  be  sustained 
where  it  is  impossible  to  pick  out 
distinct  statements  of  fact  which, 
taken  together,  are  sufficient  to  entitle 
the  plaintiff  to  some  relief.  Phillips 
r.  Sonora  Copper  Co.,  90  App.  Div. 
140,  86  X.  Y.  Supp.  200. 

The  statement  of  claim  under  the 
act  of  1887  must  contain  "all  the 
ingredients  of  a  complete  cause  of  ac- 
tion, averred  in  clear,  express  and  un- 
equivocal language,  so  that  if  the  de- 
fondant  is  unable  to  controvert  or 
deny  one  or  more  of  the  material  aver- 
ments of  claim,  a  judgment  in  default 
of  an  affidavit  or  sufficient  affidavit  of 
defense  mav  be  entered  and  liqui- 
dated." Byrne  r.  Hayden,  124  Pa. 
170.  16  Atl."  750;  Winkieblake  V.  Van 
Dyke,  161  Pa.  5.  28  Atl.  937. 

"A  declaration  should,  by  direct  al- 
legations, or  by  fair  inference  from 
its  direct  allegations  contain  all  the 
essentials  of  a  cause  of  action."  Syl- 
vester f.  Lichenstein,  61  Fla.  441,  55 
So.  282;  Williams  r.  Pringle,  61  Fla. 
4S5,  54  So.  452;  Levnes  v.  Tampa 
Foundry  &  Mach.  Co.,*  56  Fla.  488,  47 
So.  918;  German  American  Lumber  Co. 
r.  Brock,  .55  Fla.  577,  46  So.   740. 

"The  rule  requiring  the  facts  relied 
upon  by  plaintiff  to  entitle  him  to  a 
recovery  to  be  stated  in  the  complaint 
contains  the  fundamental  and  most  im- 
portant principle  of  the  reformed  sys- 
tem  of  pleading.     It  is  not   technical, 
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Texas,"  it  being  held  that  a  complaint  under  the  code  should  contain 
the  substance  of  a  declaration  under  the  old  system."  The  codes  and 
practice  acts  of  most  of  the  states  specifically  provide  that  the  com- 
plaint or  equivalent  pleading  shall  contain  a  plain  and  concise  state- 
ment of  tlic  facts  constituting  the  ])laintiff's  cause  of  action.''* 

Must  Allege  Facts  Necessary  To  Be  Proved —  The  declaration  or  equiv- 
alent pleading  should  allege  every  fact  necessary  to  be  affirmatively 
proved  in  order  to  establish  the  cause  of  action  relied  on/'^  and  suffi- 
cient facts  to  entitle  the  plaintiff  to  judgment  if  proved''"  as  alleged, 


but  substantial;  not  a  useless  require- 
ment, but  necessary  to  advise  the  oppos- 
ite party  and  the  court  of  the  true  nature 
and  object  of  the  suit;  and  the  courts 
are  not  at  liberty  to  disregard  the  stat- 
ute or  supply  a  statement  for  the  pur- 
pose of  aiding  a  pleading  otherwise 
radically  defective."  Farmers'  High 
Line  Canal  &  Eeservoir  Co.  r.  South- 
worth,  13  Colo.  Ill,  21  Pac.   1028. 

52.  Every  material  issuable  fact 
must  be  alleged  in  order  to  admit  the 
necessary  evidence  in  support  of  it. 
Pacific  Express  Co.  v.  Darnell  Bros., 
62  Tex.  639. 

In  trespass  to  try  title  plaintiff  can- 
not have  special  equitable  relief  with- 
out pleading  the  facts  on  which  the 
Tight  to  such  relief  depends.  Cavin  r. 
Hill,  83  Tex.  73,  18  S.  W.  323;  Hoff- 
man V.  Buchanan,  57  Tex.  Civ.  App. 
368,  123   S.   W.  1(58. 

It  is  sufficient  if  the  petition  states 
facts  from  which  the  court  or  jury  may 
find  that  negligence  existed.  Rowland 
V.  Murphy,  66  Tex.  534,  1  S.  W.  658. 

"A  party  cannot,  by  changing  the 
form  of  his  action,  evade  the  neces- 
sity for  pleading  and  proving  a  fact 
essential  to  his  right  of  recovery." 
Hoffman  v.  Buchanan,  57  Tex.  Civ. 
App.  368,   123   S.  \V.  IGS. 

53.  Goodman  v.  Alexander,  165  N. 
Y.  289,  59  N.  E.  145;  Zabriski  v. 
Smith,  13  N.  Y.  322. 

Only  the  forms  of  special  pleading 
are  abolished.  Its  substance  remains, 
and  whatever  of  essence  it  was  neces- 
sary to  set  forth  in  a  common-law 
declaration  must  still  be  set  forth. 
Emmens  v.  Gebhart,  7  Pa.  Co.  Ct.  522. 

The  statement  must  '''set  forth  with 
completeness  the  ground  on  which  the 
plaintiff  seeks  to  recover.  All  the 
elements  of  a  complete  cause  of  action 
must  be  clearly  set  forth.  Formality 
is    not   required,   but   substance   cannot 
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be  dispensed  with."     Plunkett  r.  Ham- 
nett,  36  Pa.  Super.  590. 

54.  See  IX,   B,  1,  infra. 

55.  Cal. — .\llen  v.  Home  Ins.  Co., 
133  Cal.  29.  65  Pac.  138;  Green  r.  Pal- 
mer, 15  Cal.  411.  Kan. — Garten  r. 
Trowbridge,  SO  Kan.  720,  104  Pac.  1067. 
Mich. — .Clark  r.  Village  of  North  Mus- 
kegon, 88  Mich.  308,  50  N.  \V.  254. 
N.  Y.— Lent  r.  New  York  &  M.  R.  Co., 
130  N.  Y.  504.  29  N.  E.  988.  Okla. 
Eggleston  r.  Williams,  120  Pac.  944. 
Pa.  — Laubach  r.  Meyers,  147  Pa.  447, 
23  Atl.  765. 

"A  complaint  good  at  common  law 
or  under  the  code  must  contain  a  clear 
statement  of  all  the  facts  necessary 
for  the  plaintiff  to  prove  in  the  first 
instance,  under  an  answer  of  general 
denial,  to  show  that  he  is  entitled  to 
judgment."  Lake  Erie  &  W.  R.  Co. 
v.  Holland,  162  Ind.  406,  69  N.  E.   138. 

56.  Gonsouland  r.  Rosomano,  176 
Fed.  481,  100  C.  C.  A.  97;  Kienle  v. 
Fred  Gretscht  Realty  Co.,  117  N.  Y. 
Supp.  500;  Booz  V.  Cleveland  School 
Furniture  Co.,  45  App.  Div.  593,  61 
N.  Y.  Supp.  407;  Hasbrouck  v.  New 
Pnltz,  H.  &  P.  T.  Co.,  90  N.  Y.  Supp. 
977. 

The  complaint  is  sufficient  where,  if 
the  averments  were  proven  at  the  trial, 
the  court  would  have  power  to  grant 
the  relief  asked  for  therein  and  em- 
braced within  the  issues.  Herlihy  v. 
Blokus,  131   N.  Y.  Supp.  623. 

"A  declaration  containing  the  nec- 
essary averments,  sp  that  judgment  ac- 
cording to  law  and  the  very  right  of 
the  cause  may  be  given  thereon  is  suf- 
ficient" on  demurrer.  Union  Stopper 
Co.  r.  McGara,  66  W.  Va.  403,  66  S.  £. 
698;  Davidson  v.  Pittsburg,  etc.,  R. 
Co.,  41  W.  Va.  407.  23  S.  E.  593, 

"To  entitle  a  plaintiff  to  judgment 
for  want  of  an  affidavit  of  defense,  or 
for  want  of  a  sufficient  affidavit  of  de- 
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though  it  is  not  necessary  to  aver  every  matter  which  may  be  proved 

at  tire  trial." 

Must  Show  a  Eight,  and  a  Duty  and  Its  Breach.  —  The  pleading  must 
show  a  title,  that  is,  a  right  of  action,  in  the  plaintiff,^'  in  the  character 
in  which  he  sues,'*  and  at  the  time  of  the  commencement  of  the  suit,*"^ 


fense,  the  statement  of  his  demand 
,  .  .  must  be  self  sustaining,  that  is 
to  say,  it  must  set  forth,  in  clear  and 
concise  terms,  a  good  cause  of  action, 
bj  which  is  meant,  such  averments  of 
fact  as,  if  not  controverted,  would  en- 
title him  to  a  verdict  for  the  amount 
of  his  claim.  ...  All  the  essential 
ingredients  of  a  complete  cause  of  ac- 
tion must  affirmatively  appear  in  the 
statement  and  exhibits  which  are  made 
a  part  thereof."  Chestnut  St.  Nat. 
Bank  v.  Ellis,  161  Pa.  241,  28  Atl. 
1082;  quoted  with  approval  in  Acme 
Mfg.  Co.  r.  Reed,  181  Pa.  3S2,  37  Atl. 
552. 

See  to  the  same  effect,  Peale  r.  Ad- 
dicks,  174  Pa.  543,  34  Atl.  201;  Krug 
V.  Snyder,  32  Pa.  Co.  Ct.  33. 

In  tort  actions  the  declaration  must 
state  sufficient  facts  to  enable  the 
court  to  say  upon  demurrer  whether, 
if  such  facts  are  proved,  the  plaintiff 
would  be  entitled  to  recover,  f'hesa- 
peake  &  O.  R.  Co.  v.  Melton.  110  Va. 
72-^,  67  S.  E.  346;  Cook  &  Son  Min. 
Co.  r.  Thompson,  110  Va.  369,  66  S.  E. 
79;  Chesapeake  &  O.  R.  Co.  r.  Hunter, 
109  Va.  341,  64  S.  E.  44;  Newport 
News  &  O.  P.  R.  &  E.  Co.  r.  Nicolo- 
poolos,  109  Va.  165,  63  S.  E.  443; 
Chesapeake  &  O.  R.  Co.  r.  Hoffman,  H  9 
Va.  44,  63  S.  E.  432;  Hortcnstein  r. 
Virginia-Carolina  R.  Co.,  102  Va.  914, 
47  S.  E.  996. 

57.  Atlantic  Fire  Tns.  Co.  r.  San- 
ders, 36  N.  H.  252;  Stone  f.  Pendleton, 
21  R.  I.  332,  43  Atl.  643. 

Though  plaintiff  must  set  out  the 
whole  of  the  contract  relied  on,  it  can- 
not be  said  that  there  is  a  variance  be- 
cause the  written  contract  offered  in 
evidence  contains  words  not  pleaded 
where  such  words  do  not  alter  the  ef- 
fect of  the  words  pleaded.  Carpenter 
r.  Vulcanite  Portland  Cement  Co.,  211 
Pa.  551,  61  Atl.  75. 

58.  Will's  Gould  PI.,  358,  and  the 
following  cases:  Ind. — Busenbark  r. 
Crawfordsville.  9  Ind.  App.  578.  37  N. 
E.  27S.  La. — Lvnch  r.  American  Brew- 
ing Co.,  127  La".  848.  54  So.  123;  Mer- 
cantile F.  &  M.  Ins.  Co.  r.  Cumberland 


T.  &  T.  Co.,  126  La.  621,  52  So.  851. 
N.  Y. — ^Buffalo  Catholic  Inst.  f.  Bitter, 
87  N.  Y.  250.  S.  C— Nance  c.  Georgia, 
C.  &  N.  R.  Co.,  35  S.  C.  307,  14  S.  E. 
&29;  Chalmers  r.  Glenn,  18  S.  C.  469. 
Va.— Eaton  v.  Moore,  111  Va.  400,  69 
6.  E.  326. 

A  count  based  on  a  contract  is  de- 
murrable where  it  does  not  appear  that 
plaintiff  was  a  party  to  the  contract 
or  that  it  was  made  for  his  benefit. 
'Loon  r.  Kerrison,  47  .Fla.  178,  36  So. 
173. 

An  allegation  that  a  destroyed  will 
bequeathed  all  of  testator's  property 
to  the  plaintiff  sufficiently  shows  his 
right  to  bring  an  action  to  establish 
and  probate  said  will.  Gfroercr  v. 
Gfroerer,    173    Ind.   424.   90   N.   E.   606. 

Title  To  the  Thing  Sued  For.  — Keith 
v.  Pratt,  5  Ark.  661. 

Both  at  common  law  and  under  the 
codes,  if  any  right  or  authority  over 
real  or  personal  property  is  set  up, 
some  title  to  such  property  must  be 
alleged.     Warner  v.  Capps,  37  Ark.  32. 

The  complaint  in  an  action  on  a 
note  payable  to  another  than  the  plain- 
tiff must  show  ownership  in  plaintiff 
bv  assignment  or  otherwise.  Browder 
v'.  Gaston  r.  Wellborn.  30  Ala.  677. 

The  title  of  an  equitable  plaintiff 
need  not  be  shown,  nor  his  interest 
indicated  otherwise  than  by  making  the 
suit  to  his  use.  American  Mfg.  Co.  v. 
S.  Morgan  Smith  Co.,  25  Pa.  Super. 
176. 

59.  One  suing  in  a  representative 
capacity  must  allege  facts  showing  his 
authority  to  do  so.  Beal  f.  Batte,  31 
Tex.  371. 

"A  complaint  in  an  action  by  an 
administrator  as  such  which  does  not 
show  a  cause  of  action  existing  in  fa- 
vor of  his  intestate  against  the  defend- 
ant is  bad."  Wetmore  r.  Porter,  92 
N.  Y.  76. 

See  also.  V,  B.  2.  nvpra. 

60.  Will's  Gould  PL.  359;  Affierbach 
r.  McGovern.  79  Cal.  268,  21  Pac.  837; 
Melvin  r.  Melvin,  8  Cal.  App.  684,  97 
Pac.   696. 
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and  a  duty  owing  by  the  defendant  to  the  plaintiff  and  its  breach,"* 

and  an  injury  to  the  plaintiff  resulting  therefrom. "- 

Where  There  Are  Several  Parties.  —  As   a   general   rule   the   complaint 


61.  Ala.— Charlie's  Transfer  Co.  v. 
Malone,  159  Ala.  325,  48  So.  705;  SIoss- 
Sheffield  Steel  &  Iron  Co.  v.  Sampson, 
158  Ala.  590,  48  So.  493;  Mayor,  etc., 
of  Huntsville  v.  Ewing,  116  Ala.  576, 
22  So.  984.  111.— Mackey  v.  Northern 
Milling  Co.,  210  111.  115,  71  N.  E. 
448,  affirming  99  111.  App.  57;  Ay- 
ers  V.  City  of  Chicago,  111  111. 
406;  Pullman  Co.  V.  Woo.lfoli<,  121 
111.  App.  321.  Ind.— Pittsburgh,  C,  C. 
&  St.  L.  R.  Co.  V.  Wood  (Ind.  App.), 
84  N.  E.  1009,  88  N.   E.  709. 

Plaintiff  "must  allege  in  his  com- 
plaint all  the  facts  showing  his  right, 
and  also  those  showing  its  invasion  by 
the  defendant,  and  the  facts  thus  al- 
leged must  in  law  upon  their  face,  on 
the  one  side  entitle  him  to  the  right 
which  he  claims,  and  on  the  other 
amount  to  an  invasion  by  the  defend- 
ant." Chalmers  v.  Glenn,  18  S.  C. 
469.  Quoted  with  approval  in  Nance 
V.  Georgia,  C.  &  N.  R.  Co.,  35  S.  C. 
307,   14   S.   E.   629. 

An  invasioH  of  plaintiff's  right  by 
defendant.  Chalmers  v.  Glenn,  18  S.  C, 
469. 

Must  allege  facts  from  which  the 
law  will  raise  the  duty,  from  failure 
in  which  the  injury  occurs.  Schueler 
V.  Mueller,  193  111.  402,  61  N.  E.  1044; 
Ayers  v.  Chicago,  111  111.  406;  Bahr 
V.  National  Safe  Deposit  Co.,  137  111. 
App.  397. 

It  is  sufficient  to  show  a  legal  obliga- 
tion on  defendant,  and  to  aver  that 
he  has  failed  to  perform  it.  Patter- 
son V.  Jones,  13   Ark.  69. 

Manner  of  Alleging  Duty  and  Breach. 
In  an  action  to  recover  damages  for 
an  injury  resulting  from  a  neglect  to 
perform  a  duty  imposed  by  the  com- 
mon law  or  by  a  public  statute,  it  is 
not  necessary  to  allege  the  manner  in 
which  such  duty  was  imposed,  but  it 
is  sufficient  to  state  such  facts  as,  un- 
der the  general  law,  of  which  the  courts 
will  take  judicial  notice,  entitle  him 
to  the  redress  he  seeks.  Town  of  Gris- 
wold  r.  Gallup,  22  Conn.  208. 

It  is  not  necessary  to  expressly  al- 
lege that  an  accident  occurred  by  rea- 
son of  defendant's  failure  to  perform 
a  duty  imposed  on  him  by  a  statute, 
but    it    is    sufficient    to    set    out    facts 
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from  which  such  duty  arises,  and  a 
failure  to  perform  it.  Wellor  r.  Lehigh 
&  II.  R.  R.  Co.   (N.  J.),   79  Atl.  2.19. 

*'When  the  gravamen  of  the  action 
is  the  alleged  nonfeasance  or  misfeas- 
ance of  another,  as  a  general  rule  it 
is  sufficient  if  the  complaint  aver  the 
facts  out  of  which  the  duty  to  act 
springs,  and  the  defendant  negligently 
failed  to  do  or  perform.  It  is  not  nec- 
essary to  define  the  quo  mndo,  or  to 
specify  the  particular  acts  of  diligence 
he  should  have  employed  in  the  per- 
formance of  such  duty."  Southern  R. 
Co.  r.  Burgess,  143  Ala.  364,  42  So.  35, 
and  cases  cited. 

See  also,  Ensley  R.  Co.  r.  Chewning, 
93  Ala.  24;  Leach  r.  Busch,  57  Ala. 
145;  and  the  title  "Negligence." 

*'A  statement  of  facts  which  create 
a  statutory  oblig;ition,  or  give  rise  to 
a  common  law  duty,  cannot  be  substi- 
tuted or  dispensed  with,  by  a  mere 
allegation  that  the  obligation  or  duty 
exists."  Baltimore  &  O.  R.  Co.  v.  Wil- 
son, 31  Ohio  St.  555. 

In  a  negligence  case,  where  the  duty 
docs  not  necessarily  result  from  tlie 
relation  of  the  parties  as  alleged,  the 
circumstances  from  which  the  duty 
arises  should  be  alleged.  Woodbury  v. 
Tampa  Water  Works  Co.,  57  Fla.  243, 
49   So.   556. 

In  an  action  on  a  contract,  plaintiff 
mnst  aver  the  breach  for  which  a  re- 
covery is  sought.  Zeller  v.  Wunder, 
36  Pn.  Super.  1. 

A  count  on  an  account  is  demurrable 
where  it  fails  to  allege  any  fact  show- 
ing that  the  account  is  due  by  the 
defendant.  Smvthe  r.  Dothan  Foundry 
&  Mach.  Co.,  166  Ala.  253,  52  So.  398. 

62.  Must  connect  defendant's  negli- 
gence with  plaintiff's  injury.  City  of 
Logansport  v.  Kihm,  159  Ind.  68',  64 
N.  E.  595. 

Where  the  damages  sustained  by 
plaintiff  constitute  no  part  of  his  cause 
of  action,  but  are  a  mere  incident  to 
the  violation  of  his  right,  they  need 
not  be  alleged  in  the  body  of  the  com- 
plaint, but  it  is  sufficient  to  claim  in 
the  demand  for  relief.  Levi  r.  Legg, 
23  S.  C.  282. 

See  also  the  title   "Damages." 
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must  state  a  good  cause  of  action  as  to  all  who  join  in  it,*'^  and  against 
all  those  who  are  joined  as  defemlants.*^* 

Only  those  matters  which  are  material  to  the  cause  of  action/^  and  which 
the  law  requires  to  be  proved,"^  need  be  alleged,  except  to  negative  a 
possible  performance  of  the  obligation  which  is  the  basis  of  the  action, 
or  to  negative  an  inference  from  an  act  which  is  in  itself  indifferent.*"^ 
It  is  sufficient  if  proof  of  the  facts  alleged  would  necessarily  establish 
the  essential  ingredients  of  the  cause  of  action."^ 

Service  of  Process.  —  It  is  unnecessary  for  the  complaint  to  show 
that  the  defendants  have  been  served  with  process.®* 


63.  Otherwise  a  demurrer  for  want 
of  facts  will  be  sustained.  Keupper 
1-.  Eggiman  (Ind.),  97  X.  E.  161;  Fran- 
kel  V.  Garrard,  160  Ind.  209,  66  N.  E. 
6S7;  Mcintosh  r.  Zaring,  150  Ind.  301, 
49  N.  E.  164;  Brunson  v.  Heurv,  140 
Ind.  455,  39  X.  E.  256;  Lake  Erie  & 
W.  R.  Co.  f.  Priest,  131  Ind.  413,  31  X. 
E.  77;  Wells  &  Xellegar  Co.  t\  Short 
(Ind,  App.),  97  X.   E.   183. 

All  the  plaintiffs  must  be  jointly 
interested  in  the  recovery  to  be  had 
under  each  count.  Southern  R.  Co.  i". 
Blunt  &  Ward,  165  Fed.  258. 

That  the  plaintiff's  interest  is  not 
characterized  in  terms  as  joint  is  im- 
material on  demurrer  whore  it  is  obvi- 
ously so.  Trueb  r.  Xew  York  Asbestos 
Mfg.  Co.,  38  N.  Y.  Supp.  604. 

An  allegation  that  "the  plaintiffs 
are,  and  for  several  years  past  have 
been,  the  owners"  of  certain  land  suf- 
ficiently shows  a  joint  ownership.  Roe 
V.  Lincoln  County,  56  Wis.  66,  13  X.  W. 
887. 

If  any  one  of  defendants  who  jointly 
demur,  however,  is  found  to  have  a 
legal  wrong  done  to  plaintiff  clearly 
alleged  against  him,  the  joint  demurrer 
is  bad.     Dunn  r.  Gibson,  9  Xeb.  513. 

64.  "If  the  plaintiff  has  a  joint 
cause  of  action  against  several  defend- 
ants, he  should  state  with  reasonable 
particularity  the  facts  relied  upon 
against  each  to  sustain  a  ,ioint  rec  )v- 
ery  against  all,  so  that  the  court  may 
know,  and  each  of  the  defendants  be 
apprised  of,  the  facts  relied  upon  to 
create  the  joint  liability."  Roinartson 
i\  Chicago  G.  W.  R.  Co.,  174  Fed.  707. 

65.  Canfield  r.  Tobias,  21  Cal.  349: 
Green  v.  Palmer,  15  Cal.  411;  McXees 
V.  Missouri  Pac.  R.  Co.,  22  Mo.  App. 
224. 

Only  such  as  are  necessary  to  sustain 
the  action,  and  no  more.     1  Chitt.  PI., 


248;  Md.  Pub.  Gen.  Laws,  art.  75,  §32; 
Pearce  v.  Watkins,  68  Md.  534,  13  Atl. 
376;  Beardsley  v.  Southmayd,  14  X.  J. 
L.  534. 

Should  not  alleee  immaterial  matters 
which,  if  traversed,  would  not  lead  to 
a  substantial  issue.  Crump  v.  Mims, 
64  X.  C.  767. 

66.  Cal. — Ilenke  v.  Eureka  Endow- 
ment Assn.,  loo  Cal.  429,  34  Pac.  1089; 
Payne  &  Dewey  v.  Treadwell,  16  Cal. 
220;  Green  r.  Palmer,  15  Cal.  411. 
Ind.— Pittsburgh,  C,  C.  &  St.  -L.  R. 
Co.  r.  Brown,  44  Ind.  409.  Kan.  — Fow- 
ler Pack.  Co.  V.  Enzenperger,  77  Kan. 
406,  94  Pac.  995.  Mass.— Rev.  Laws, 
1902,  c.  173,  §6,  p.  1550;  Brettun  v. 
Anthony,  103  Mass.  37;  Murdock  v. 
Caldwefl,  8  Allen  309;  Read  r.  Smith, 
1  Allen  519.  N.  J.— Weller  r.  Lehigh 
&  H.  R.  R.  Co.,  79  Atl.  259. 

67.  Payne  &  Dewev  r.  Treadwell, 
16  Cal.  220;  Green  v.  Palmer,  15  Cal. 
411. 

68.  Wall  r.  Toomey,  52  Conn.  35. 
"It    is    sufficient    if    the    complaint 

contain,  in  ordinary  and  concise  lan- 
guage and  reasonable  certainty,  allega- 
tions of  such  constitutive  facts  as  will 
entitle  the  plaintiff  to  prove  and  main- 
tain his  case,  and  give  the  defendant 
opportunity  to  meet  and  controvert 
the  alleged  facts  relied  upon  by  the 
plaintiff."  Farnsworth  v.  Holderman, 
3  Utah  381,  4  Pac.  337. 

Averments  which  point  out  the  na- 
ture of  the  pleader's  claim  are  suf- 
ficient, if  under  them  he  would  be  en- 
titled to  give  evidence  to  establish  his 
cause  of  action.  Coatsworth  v.  Lehigh 
Valley  R.  Co.,  156  X.  Y.  451,  51  X.  E. 
301;  affirming  24  App.  Div.  273,  48 
X.  Y.  Supp.  511;  Rochester  R.  Co.  f. 
Robinson,  133  X.  Y.  242,  30  X.  E.  1008. 

69.  McConnell  v.  Worns,  102  Ala. 
587,  14  So.  849. 
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Matter  which  would  come  more  properly  from  the  other  side    need  not  be 

fllleffed  ^^ 

2  jurisdictional  Facts.  — Where  tl.e  court  in  ^vhieh  tlic  action  is 
brought  is  of  limited  or  special  jurisdiction,  all  necessary  junsdictiona 
facts  must  be  averred/^  but  the  contrary  is  true  m  courts  of  genera 
iurisdiction  "    By  statute  in  some  states  it  is  specifically  provided  that 
it  shall  not  be  necessary  to  aver  that  the  cause  of  action  arose  or  that 
the  matter  is  within  the  jurisdiction  of  the  court." 

3  Venue  —Under  the  common  law  system  of  pleading  a  venue 
must  be  laid  to  every  material  traversable  fact.^*     The  rule  has  been 


70.  1  Chitt.  PI.,  225;  Louisville  & 
Portland  Canal  Co.  v.  Murphy,  9  Bush. 
(Ky.)  522;  Redman  v.  Aetna  Ins.  Co., 
49  Wis.  431,  4  N.  W.  591. 

Matters  peculiarly  within  defend- 
ant's knowledge  need  not  be  pleaded. 
Ind.—Knickerboeker  Ice  Co.  v.  Gray, 
171  Ind.  395,  84  N.  E.  341;  Louisville 
&  N.  R.  Co.  V.  Crunk,  119  Ind.  542, 
21  N  E.  31;  Indiana  Bicycle  Co.  r. 
Willis,  18  Ind.  App.  52.5,  48  N.  E.  646. 
Pa.— Murdock  r.  Martin,  132  Pa.  86, 
18  Atl.  1114.  S.  D.— Hudson  i".  Archer, 
4  S    D.  128,  55  N.  W.  1099. 

71.  U.  S.— Hill  r.  Walker,  167  Fed. 
241,  92  C.  C.  A.  633.  Ga.— White  v. 
Atlanta,  B.  &  A.  R.  Co.,  5  Ga.  App. 
308,  63  S.  E.  234.  N.  Y.— Gilbert  v. 
York,  111  N.  Y.  544,  19  N.  E.  268; 
Henneko  V.  Schmidt,  121  App.  Div. 
516,  106  N.  Y.  Supp.  138.  Tex.-Mc- 
Daniel  v.  Staples  (Tex.  Civ.  App.), 
113   S.  W.  596. 

Citizenship.— Roberts  r.  Lewis,  144 
TJ.  S.  653,  12  Sup.  Ct.  781,  36  L.  ed. 
579;  Continental  L.  "Ins.  Co.  r.  Rhoades, 
119  U.  S.  237,  7  Sup.  Ct.  193,  30  L.  ed. 
380;  Grace  v.  American  Cent.  Ins.  Co., 
109  U.  S.  278,  3  Sup.  Ct.  207,  27  L.  ed. 
932;  Robertson  V.  Cease,  97  U.  S.  646, 
24  L.   ed.   1057. 

In  Divorce  Suits.— Parrish  r.  Parrish, 
52  Ore.  160,  96  Pac.  1066;  Haymond  r. 
Haymond,    74    Tex.   414,    12    S.    W.    90. 

,See    also    the    title    '* Jurisdiction. '  • 

72.  It  is  not  necessary  that  the  jur- 
isdiction of  the  New  York  municipal 
court  affirmatively  appear  in  com- 
plaint. Pratt  V.  Pennsylvania  R.  Co., 
66  Misc.  183,  121  N.  Y.  Supp.  357; 
Meuthen  v.  Eyelis,  83  Misc.  98,  67  N. 
Y.    Supp.    246. 

73.  Va.  Code,  §3244;  W.  Va.  Code, 
1906,   §3853. 

74.  Will's  Gould  PL,  263;  Andrew's 
Steph.  PI.,  373,  and  the  following 
cases:  Ark.  — Stone  v.  Bennett,  4  Ark. 
71.     Conn.— Sage  v.  Hawley,  16  Conn. 
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106.  111.— St.  Louis,  J.  &  C.  R.  Co.  v. 
Thomas,  47  HI.  116.  Md.— County 
Comrs.  V.  Wise,  71  Md.  43,  18  Atl.  31; 
Crook  v.  Pitcher,  61  Md.  510.  N.  J. 
Reed  r.  Wilson,  41  N.  J.  L.  20.  Pa. 
American  Mfg.  Co.  v.  S.  Morgan  Smith 
Co.,  25   Pa.  Super.   176. 

"The  object  of  stating  the  place  in 
the  declaration  is  twofold,  ric:  1.  To 
obtain  convenient  certainty  in  plead- 
ing. 2.  To  ascertain  the  vmue,  or  place 
where  the  trial  shall  be  had.  Ordinar- 
ily the  double  end  is  attained  by  alleg- 
ing that  the  cause  of  action  arose  at 
some  place  within  the  county  where 
the  venue  is  laid."  Duvckinck  r.  Clin- 
ton  'S\ut.   Ins.   Co.,  23   N.  .J.   L.   279. 

"The  statement  of  venue  in  a  dec- 
laration is  intended  to  indicate  the 
place  or  county  in  which  the  facts 
constituting  the  cause  of  action  are 
alleged  to  have  occurred,  and  in  which 
the  case  is  to  be  tried."  County 
Comrs.  r.  Gibson,  36  Md.  229. 

In  transitory  actions  it  is  only  nec- 
essary to  give  a  place  of  trial.  In 
such  case  a  venue  is  good  without  stat- 
ing where  the  act  complained  of  was 
in  fact  committed,  with  a  siliret  of  the 
county  in  which  the  action  is  brought. 
McKenna  r.  Fisk,  1  How.  (U.  S.)  241, 
11  L.  ed.  117. 

In  transitory  actions,  "The  venue 
for  trial  is  a  legal  fiction,  devised  for 
the  furtherance  of  justice,  and  cannot 
be  traversed."  McKenna  v.  Fisk,  1 
How.  (U.  S.)  241,  11  L.  ed.  117. 

An  allegation  that  defendant  under- 
took to  transport  certain  goods  "from 
Lizella,  Bibb  county,  to  Atlanta"  suf- 
ficiently shows  that  the  contract  was 
entered  into  in  Bibb  county,  and  suffic- 
iently shows  the  venue  in  an  action  on 
said  contract  brought  in  that  county. 
Macon  &  B.  R.  Co.  v.  Walton,  127  Ga. 
294,  56  S.  E.  419. 

Videlicet.  — "If  the  action  be  local, 
and  the  place  be  truly  stated,  or  if  the 
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greatly  modified  by  the  statutes  of  the  various  states  relating  to  the 
place  where  actions  may  be  brought,^^  and  it  is  generally  no  longer 
necessary  in  transitory  actions^"  "Where  reciuired,  the  statement  of  the 
county  in  which  the  action  is  brought  in  the  margin,'^  or  in  the  title,^^ 
is  ordinarily  sufficient.  If  the  proper  venue  is  laid  in  the  body  of  the 
pleading,  the  county  in  the  margin  may  be  rejected  as  surplusage.^"  A 
failure  to  lay  a  venue  is  ground  for  special  demurrer.**"  Since  it  is 
matter  of  form,  it  cannot  be  taken  advantage  of  on  general  demurrer,^^ 


action  be  transitory,  and  there  be  no 
need  of  stating  where  the  cause  of  ac- 
tion actually  arose,  the  introduction  of 
the  videlicet  is  neither  necessary  nor 
useful.  But  wl^en,  in  a  transitory  ac- 
tion, it  becomes  necessary  or  expedient, 
as  matter  of  description  or  otherwise, 
to  state  where  the  contract  was  made, 
or  the  cause  of  action  actually  arose, 
and  the  place  thus  stated  is  out  of  the 
county  in  which  the  venue  is  laid,  then 
it  is  necessary  to  lay  the  venue  under 
a  videlicet.  The  videlicet  was  in  fact 
introduced  in  the  declaration,  in  stat- 
ing the  place,  for  the  purpose  of  avoid- 
ing a  difficulty,  which  was  otherwise 
supposed  to  exist  under  the  ancient 
law,  that  the  jury  to  try  the  cause 
must  be  suminonrd  from  the  vicinage 
or  venue  laid  in  the  declaration." 
Duvckinck  r.  f'linton  Mut.  Ins.  Co., 
23  "X.  J.  L.  270. 

Effect  of  Removal  of  Action. — The 
venue  should  be  laid  in  the  county  in 
which  the  action  is  brought,  though 
the  action  is  afterwards  removed  to 
another  rountv.  County  Comrs.  V. 
Gibson,  36  Md".  229. 

75.  Clay  Fire  &  Marine  Ins.  Co.  v. 
Huron  Salt  &  Lumb.  Mfg.  Co.,  31  Mich. 
346. 

In  transitory  actions  the  venue  is 
matter  of  form  only,  and  want  of 
venue  does  not  go  to  the  iurisdiction. 
Gay  V.  Homer,  13  Pick.  (Slass.)  535; 
Briggs  r.  Nantucket  Bank,  5  Mass.  94; 
Massuco  V.  Tamassi,  80  Vt.  186,  67  Atl. 
551. 

It  may  be  changed  by  amendment 
after  the  genor:tl  issue  has  been  jilcad- 
ed,  since  it  is  mere  matter  of  form. 
Gav   r.   Homer,    13    Pick.    CMass.)    535. 

76.  la.— Code.  §3614;  Kellev  v.  Cos- 
grove,  S3  Iowa  229.  4S  N.  W.  979;  Gus- 
tafson  V.  Wind,  62  Towa  2S1,  17  N.  W. 
523.  Me. — Blackstone  Nat.  Bank  v. 
Lane.  80  Me.  165,  13  Atl.  683.  Pa. 
American  Mfg.  Co.  r.  Morgan  Smith 
Co.,  25  Pa.  Super.  176.  Va, — Code, 
1904,    §3243;    Young   v.    Hart,    101   Va. 


480,  44  S.  E.  703;  Norfolk  &  W.  R.  Co. 
r.  Ampev,  93  Va.  108,  25  S.  E.  226. 
W.  Va.— Code,  1906,  §3852;  Mankin  V. 
Jones,  63  W.  Va.  373,  60  S.  E.  248. 

It  is  probably  unnecessary  in  a  tran- 
sitory action,  which  may,  under  the 
statute,  be  prosecuted  in  any  county. 
Pullen  V.  Chase,  4  Ark.  210. 

77.  Svvinnev  c.  Burnside  &  Co.,  17 
Ark.  38;   Pullen    r.   Chase,  4  Ark.  210. 

In  the  margin  or  commencement. 
Benton  r.  Brown,  1  Mo.  393. 

If  correctly  stated  in  the  margin,  it 
is  immaterial  that  it  is  incorrectly 
stated  in  the  body  of  the  pleading. 
McKay  v.  Lane,  5  Fla.  268. 

It  is  sufficient  to  give  the  county. 
Beardsley  v.  Southmayd,  14  N.  J,  L. 
534. 

In  Mississippi  the  code  provides  that 
the  name  of  tho  county  shall  be  stated 
I  in  the  margin  of  the  declaration,  and 
it  shall  not  be  necessary  to  state  any 
venue  in  ,the  body  of  the  declaration 
or  in  any  subsequent  pleading,  ngr  to 
set  forth  in  any  manner  the  place  in 
which  an  act  is  alleged  to  have  been 
done,  unless  from  the  nature  of  the 
case  the  place  be  material  or  traversa- 
ble.    Code,  1906,  §7.'^n. 

78.  Hall  V.  .Johnson  (Tex.  Civ. 
A  pp.),  40  S.  W.  46. 

It  is  sufficient  if  it  is  stated  in  the 
title  and  thereafter  referred  to.  St. 
Louis,  .1.  &  C.  R.  Co.  V.  Thomas,  47 
111.  116. 

79.  -Countv  Comrs.  l\  Wise,  71  Md. 
43,   18  Atl.  31. 

80.  Ark. — Pullen  r.  Chase,  4  Ark. 
210.  Md. — f'ounty  Comrs.  v.  Wise  71 
Md.  43,  18  Atl.  31.  Ma.ss.— Gay  v. 
Homer,  13  Pick.  535;  Briggs  V.  Nan- 
tucket Bank,  5  Mass.  94. 

81.  Stone  v.  Bennett,  4  Ark.  71; 
Gay  V.  Homer,  13  Pick.  (Mass.)  535; 
Briggs  V.  Nantucket  Bank,  5  Mass.  94. 

It  is  only  matter  in  abatement,  or 
cause  for  special  demurrer.  Pullen  v. 
Chase,  4  Ark.  210. 

Since   it   is   matter   of  form   only,   it 
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and    is    not    ground    for    setting    aside    a    judgment    by    default." 

The  codes  of  most  of  the  states  provide  that  the  name  of  the  county 

in  which  the  action  is  brought  or  in  which  it  is  to  be  tried  shall  be 

stated  in  the  title.**^  ,     ..        .  , 

4.  Time.  —  Under  the  common  law  system  of  pleading,  in  personal 
actions,  the  time  of  every  traversable  fact  must  be  stated,*"*  and  tliis 
is  equally  true  though  it  is  not  material  to  prove  the  time  as  laid.«^ 
Under  the  codes  and  practice  acts  it  is  essential  only  when  material 
to  the  cause  of  action.^" 

5.  Quantity,  Quality  and  Value. —  Under  the  rules  of  common 
law  pleading,  where  a  material  sum  or  quantity  is  mentioned,  the 
amount  thereof  must  be  specified." 


is  not  ground  for  general  demurrer, 
and  is  within  the  statutory  provision 
tliat  no  pleading  shall  be  deemed  in- 
sulficient  for  any  defect  which  could 
formerly  be  objected  to  only  by  spe- 
cial demurrer.  Keed  v.  Wilson,  41  N. 
J.  L.  29. 

82.  American  Mfg.  Co.  t".  Morgan 
Smith  'Co.,  25  Pa.  Super.  176. 

83.  See  V,  C,  supra. 

See  further  the  title  "Venue." 

84.  Will's  Gould  PI.,  244,  ct  fieq., 
and  the  following  cases:  Ala.— Sloss- 
ShelReld  Iron  &  Steel  Co.  r.  Sampson, 
158  Ala.  590,  48  So.  493.  Conn. -Sage 
t\  Hawley,  16  Conn.  106.  Ga.— City 
Council  V.  Marks,  124  Ga.  365,  52  S.  E. 
539;  Warren  v.  Powell,  12^  Ga.  4,  49 
S.  E.  730;  Busby  v.  Marshall,  3  Ga. 
App.  764,  60  S.  E.  376;  Hicks  v.  Ham- 
ilton, 3  Ga.  App.  112,  59  S.  E.  331; 
Mandeville  Mills  v.  Dale,  2  Ga.  App. 
607,  58  S.  E.  1060.  N.  J.— >Haven  v. 
Shaw,  23   N.  J.  L.  309. 

Must  give  the  day,  month  and  year 
when  each  traversable  fact  occurred. 
Gordon  i?.  Journal  Pub.  Co.,  81  Vt. 
237,  69  Atl.  742. 

An  allegation  that  the  defendants 
"heretofore"  did  the  acts  complained 
of  is  insufficient.  Andrews  v.  Thayer, 
40  Conn.  156. 

That  the  date  of  a  policy  of  insur- 
ance sued  on  is  left  blank  does  not 
render  the  complaint  demurrable,  where 
it  appears  from  papers  in  the  posses- 
sion of  the  defendant,  and  the  com- 
plaint otherwise  sufficiently  shows  that 
the  contract  sued  on  covered  the  time 
of  the  loss.  Hartford  Fire  Ins.  Co.  v. 
King,  106  Ala.  519,  17  So.  707. 

Time  must  be  laid  after  the  cause 
of  action  accrues.  Eenner  v.  Bank  of 
Columbia,  9  Wheat.  (U.  S.)  581,  6  L. 
ed.  166. 

Vol.  VI 


The  era  need  not  be  given.  Beards- 
ley  f.   Soutliiiiayd,   14   N.  J.    L.   534. 

The  use  of  the  word  "about"  ren- 
ders the  allegation  of  time  indefinite 
and  uncertain  and  insufficient.  Cole  V. 
Babco'ck,  7S  Me.  41,  2  Atl.  545;  Gordon 
r.  .Journal  Pub.  Co.,  81  Vt.  237,  69  Atl. 
742. 

Keraedy.— Failure  to  allege  it  must 
be  taken  advantage  of  by  demurrer, 
and  is  not  ground  of  nonsuit.  Atlantic 
Fire  Ins.  Co.  r.  Sanders,  36  N.  H.  252. 

In  Texas  a  petition  wiiich  fails  to 
state  the  date  of  the  injuries  com- 
plained of,  or  to  give  some  reason 
why  the  plaintiff  cannot  state  it,  is 
subject  to  special  demurrer.  Trinity 
&  B.  V.  R.  Co.  r.  Sanders  (Tex.  Cir. 
App.),  120  S.  W.  272. 

85.  Me.— Cole  V.  Babcock,  78  Me. 
41,  2  Atl.  545;  Piatt  i".  .Tones,  59  Me. 
242.  N.  J.— Haven  r.  Shaw,  23  N.  J. 
L.  309.  Vt.— Gordon  r.  .Tournal  Pub. 
Co.,  81  Vt.  237,  69  Atl.  742. 

86.  Bliss  Code  PI.,  §§2S2,  2S3,  and 
the  following  cases:  Conn.— Plumb  v. 
Griffin,  74  Conn.  132,  50  Atl.  1.  la. 
Code,  §3613;  Arrison  r.  Supreme  Coun- 
cil of  M.  T.,  129  Iowa  303,  105  X.  W. 
580.  Kan.— Backus  v.  Clark,  1  Kan. 
303. 

Allegations  of  time  are  not  material 
unless  a  matter  of  der  ription.  Louis- 
ville Ban^ting  Co.  v.  Com.,  142  Ky.  690, 
134  S.  W.  1142. 

When  time  is  not  material,  it  is 
matter  of  form  only,  and  failure  to 
allege  it  is  not  reached  by  demurrer. 
Dennv  r.  Northwestern  Christian  Uni- 
versity. 16  Ind.  220. 

87.  Sage  v.  Hawley,   16   Conn.   106. 
Ordinarily      quantity,      quality      and 

value  should  be  stated.  Andrews 
Steph.  PI.,  §163;  Seaboard  Air  Line 
Ky.  V.  Eentz,  60  Fla.  449,  54  So.  20. 
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6.  Consideration.  —  In  actions  on  contract  consideration  should  be 

alleged.""'  except  Avliere  the  law  implies  one.®^ 

7.  Conditions  Precedent  and  Subsequent.  —  The  declaration,  com- 
plaint, or  equivalent  pleading  must  allege  performance  of  all  con- 
ditions precedent  to  the  right  of  the  plaintiff  to  maintain  the  action®" 


88.  Bliss  Code  PI.,  §§268,  269,  and 
the  following  cases:  Mass. — .Tones  v. 
Dow,  137  Mass.  119.  N,  Y.— National 
Citizeus'  Bank  v.  Toplitz,  178  N.  Y. 
464,  71  N.  E.  1;  Prindle  r.  Caruthers, 
15  N.  Y.  425;  Spear  v.  Downing,  34 
Barb.  522.  Ore. — Hayden  v.  Steadman, 
3  Ore.  550. 

It  is  not  necessary  to  use  the  word 
"consideration."  Eamsey  v.  Johnson, 
7  Wyo.  392,  52  Pac.  1084. 

It  is  not  necessary  to  allege  a  con- 
sideration which  is  merely  nominal, 
where  the  legal  effect  of  tlie  contract 
is  given.  Struthers  r.  Drexel,  122  U.  S. 
487,  7  Sup.  Ct.  1293,  30  L.  ed.  1216. 

89.  Bliss  Code  PI..  §§268,  269;  Na- 
tional Citizens'  Bank  v.  Toplitz,  178 
N.  Y.  464,  71  X.  E.  1. 

It  is  not  necessary  in  an  action  on 
a  written  contract,  in  view  of  the 
provision  of  Civ.  Code,  §1614,  that  a 
written  instrument  is  presumptive  evi- 
dence of  consideration.  Henke  t".  Eur- 
eka Endowment  Assn.,  100  C'al.  429, 
34  Pac.   1089. 

See  also  the  title   "Contracts." 

90.  Wills'  Gould  PI..  .{6 1,  and  the 
following  cases:  U.  S. — Wilfong  r. 
Ontario  Land  Co.,  171  Fed.  51,  96  C.  C. 
A.  293;  Denver  &  R.  G.  Co.  r.  Wagner, 
167  Fed.  75.  92  C.  C.  A.  527;  Stratton 
r.  Essex  County  Park  Com.,  164  Fed. 
901;  Stern  r.  La.  Compagnie  Gen. 
Trans.,  110  Fed.  996.  Cal.— Gummer 
r.  Mairs,  140  Cal.  535,  74  Pac.  26; 
Breedlovc  r.  Norwich  Union  Fire  Ins. 
Co..  124  V^al.  164,  56  Pac.  770.  Fla. 
Milligan  t\  "Keyser,  52  Fla.  331.  42  So. 
367;  Tillis  <t.  Liverpool  &  London  & 
Globe  Ins.  Co.,  46  Fla.  268,  35  So.  171. 
Ga. — ^furphy  r.  Lawrence,  2  Ga.  257. 
Ind. — Korbly  r.  Loomis,  172  Ind.  352, 
88  N.  E.  698;  Mondamin  Meadows 
Dairy  Co.  v.  Brudi,  72  N.  E.  64."]; 
Ohio  Farmers'  Ins.  Co.  r.  Vogel  (Ind. 
App),  73  N.  E.  612.  Mass.— Rev. 
Laws,  19«12.  t  173,  §6;  National  Con- 
tracting Co.  r.  Com..  183  Mass.  89.  66 
N.  E.  639;  HaR  r.  Bumstead.  20  Pick. 
2.  N.  J.  — Earle  r.  Fidelity  &  Deposit 
Co.,  68  Atl.  1078;  Watkins  r.  Kirbv. 
74    N.    J.    L.    34,    64    Atl.    979.     N.    Y. 


Lent  V.  New  York  &  M.  R.  Co.,  130 
N.  Y.  504,  29  N.  E.  988;  Porter  v. 
Kingsbury,  71  N.  Y.  588,  affirming  5 
Hun  597;  Howland  v.  Edmonds,  24  N. 
Y.  307;  Graham  v.  .Scripture,  26  How. 
Pr.  501;  Clemens  v.  American  Fire  Ins. 
Co.,  70  App.  Div,  43.5,  75  N.  Y.  Supp. 
484.  Ohio.— Home  Ins.  Co.  v.  Lindsey, 
26  Ohio  St.  348.  Ore.— Manaudas  v. 
Heilner,  29  Ore.  222,  45  Pac.  758.  Pa. 
Zeller  v.  Wunder,  36  Pa.  Super.  1.  Wis. 
Redman  r.  Aetna  Ins.  Co.,  49  Wis.  431, 
4  N.  W\  591. 

Compliance  with  the  statute  requir- 
ing plumbers  to  obtain  a  license  before 
doing  business.  Milton  Sehnaier  &  Co. 
V.  Grigsby,  117  N.  Y.  Supp.  455. 

"Where  the  right  of  plaintiff  to  re- 
cover depends  upon  conditions  stated 
in  the  same  section  of  the  statute 
which  gives  the  right  of  action,  then 
the  petition  must  allege  the  perform- 
ance of  those  conditions  or  require- 
ments." Mathieson  v.  St.  Louis  &  S. 
F.  R.  Co.,  219  ^^o.  .542,  118  S.  W.  9. 
Where  the  obligation  of  a  party  to 
a  contract  is  to  pay  only  upon  the 
happening  of  a  contingency,  its  occur- 
rence must  be  alleged.  Briggs  r.  Ruth- 
erford. 94  Minn.  23,  101  N.  W.  954; 
Root  f.  Childs,  68  Minn.  142,  70  N.  W. 
1087;  Wilson  r.  Clarke,  20  Minn.  367. 
The  complaint  in  an  action  against 
the  indorser  of  a  note  must  aver  or 
excuse  suit  against  the  maker  as  re- 
quired by  the  statute.  Mobile  Sav. 
Bank  v.  McDonnell,  83  Ala.  595,  4  So. 
346. 

Compliance  by  foreigjx  corporation 
plaintiff  with  statutory~6onditions  prec- 
edent to  the  ri^'ht  to  do  business  and 
sue  in  the  state.  Valley  Lumb.  & 
Mfg.  Co.  r.  Nickerson,  13  Idaho  682, 
93  Pac.  24;  Vallev  Lumb.  &  Mfg.  Co. 
r.  Driesscl,  13  Idaho  662,  93  Pac.  765; 
Wood  &  Seliek  f.  Ball,  190  N.  Y.  217, 
83  N.  E.  21,  affirminfj  100  N.  Y.  Supp. 
119;  T'nited  Building  Material  Co.  V. 
Odell.  67  Misc.  584,  123  N.  Y.  Supp. 
313;  American  Case  &  Register  Co.  v. 
Griswold,  68  Misc.  379,  125  N.  Y.  Supp. 
4;  Chicago  Cravon  Co.  f.  Slattery,  123 
N.   Y.    Supp.   987. 
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such  as  demand  made,"  or  notice  given,"=  or  an  excuse  for  non- 
performance,''^ but  the  contrary  is  true  as  to  provisos  or  conditions 
subsequent."* 


'See    also    the    title    "Corporations." 

The  procuring  of  an  architect's  cer- 
tificate required  b}'  a  building  contrat-t, 
or  an  excuse  for  not  procuring  it. 
Weeks  r.  O'Brien,  141  N.  Y.  199,  36 
N.  E.   185. 

Presentation  and  rejection  of  a 
claim  against  a  decedent's  estate. 
Heutsch  r.  Porter,  10  Cal.  5oo. 

Presentation  to,  and  disallowance  by, 
the  county  court  of  a  claim  against 
the  county.  Hohman  v.  County  of 
Comal,   34   Tex.   36. 

91.  Bank  of  the  United  States  v. 
Smith,  11  Wheat.  (U.  S.),  171,  6  L.  ed. 
443. 

Where  a  demand  was  essential  to 
put  defendant  in  default.  Terre  Haute 
&  I.  E.  Co.  V.  State,  159  Ind.  438,  65 
N.  E.  401. 

92.  Goff  V.  Janeway,  26  Kv.  L.  Eep. 
525,  1126,  '82  S.  W.  267;  St.  Louis  & 
S.  F.  E.  Co.  V.  Phillips,  17  Okla.  264, 
87   Pac.    470. 

When  actual  notice  of  any  fact  to 
the  defendant,  or  special  request  is, 
either  by  the  terms  or  the  nature  of 
the  contract,  the  condition  of  his  lia- 
bility, it  is  of  the  gist  of  the  action 
and  must  be  specially  alleged.  Tarbell 
V.    Tarbell,   60   Vt.    486,    15    Atl.    104. 

When  the  matter  is  to  be  considered 
as  lying  more  properly  in  the  knowl- 
edge of  the  plaintiff  than  that  of  the 
defendant,  but  otherwise  it  need  not 
be.  Carlisle  v.  Cahawba  &  M.  E.  Co., 
4  Ala.  70,  citing  1  Chit.  PI.  360. 

Statutory  Notice.  —  111.  —  Walters  v. 
City  of  Ottawa,  240  111.  259,  88  N.  E. 
651;  Willig  t'.  City  of  Chicago  Heights, 
149  111.  App.  8.  la.— Pardey  r.  Town  of 
Mechanicsville,  101  Iowa  266,  70  N.  W. 
189.  Me. — Low  v.  Inhabitants  of 
Windham,  75  Me.  113.  Mo.— Mathie- 
son  r.  St.  Louis  &  S.  F.  E.  Co.,  219  Mo. 
542,  lis  S.  W.  9.  Neb.-Citv  of  Lin- 
coln r.  Grant,  38  Neb.  369,  56  N.  W. 
995.  N.  Y.— Eeinine  r.  City  of  Buffalo, 
102  N.  Y.  308,  6  N.  E.  792.  Wis.— Dor- 
sey  r.  Citv  of  Eacine,  60  Wis.  292,  18 
N.  W.  928;  Wentworth  v.  Town  of 
Summit,  60  Wis.  281,  19  N.  W.  97; 
Susenguth  r.  Town  of  Eantoul,  48  Wis. 
334,   4   N.   W.   328. 

93.  Waiver  or  Excuse  For  Nonper- 
formance.— Need    not    allege    perform- 
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ance  of  the  contract  sued  on  or  readi- 
ness to  perform,  where  it  is  shown  tiiat 
defendant  refused  to  perform  and  re- 
pudiated the  contract.  Jennings  v. 
Shertz,  45  Ind.  App.  120,  88  N.  E.  729; 
Foster  r.  Leininger,  33  Ind.  App.  669, 
72  N.  E.  164. 

Must  plead  performance  or  waiver, 
and  where  he  pleads  performance  he 
cannot  show  waiver.  Long  Creek  Bldg. 
Ass'n.  r.  State  Ins.  Co.,  29  Ore.  569, 
46  Pac.  366. 

Where  he  alleges  performance,  he 
must  prove  it.  If  ho  relies  on  an  ex- 
cuse for  nonperformance  he  must  al- 
lege facts  constituting  it.  Stern  v. 
McKee,  70  App.  Div.  142,  75  N.  Y. 
Supp.  157. 

Cannot  aver  performance  in  the  dec- 
laration and  waiver  in  the  replication. 
Stratton  r.  Essex  County  Park  Com., 
164  Fed.  901. 

Need  not  allege  waiver  of  conditions 
precedent,  but  if  defendant  sets  up  a 
iireach,  waiver  may  tlien  be  alleged 
in  the  reply.  An  allegation  of  perform- 
ance will  be  held  to  relate  only  to  con- 
ditions not  waived.  -Levy  f.  Peabody 
Ins.  Co..  10   W.  Va.  560. 

The  obicction  that  it  does  not  can- 
not be  first  raised  on  appeal.  Wilfong 
r.  Ontario  Land  Co.,  171  Fed.  51,  96 
C.  C.  A.   293. 

94.  Wills'  Gould  PI.,  363,  and  the 
following  cases:  Cal. — Allen  v.  Homo 
Ins.  Co.,  133  Cal.  29,  65  Pac.  138; 
Blasingame  r.  Home  Ins.  Co.,  75  Cal. 
633,  17  Pac.  925.  Conn.— Lounsbury  v. 
Protection  Ins.  Co.,  8  Conn.  458,  466.  Ga. 
Murphy  v.  Lawrence,  2  Ga.  257.  la. 
Jones  r.  United  States  Mut.  Ace. 
Assn.,  92  Iowa  652,  61  N.  W.  485; 
Sutherland  v.  Standard  Life  &  Ace. 
Assn.,  87  Iowa  505,  54  N.  W.  453. 
Mass. — Freeman  r.  Travelers'  Ins.  Co., 
144  Mass.  572,  12  N.  E.  372;  Pierce  v. 
Charter  Oak  Ins.  Co.,  138  Mass.  151; 
Forbes  r.  American  Mut.  Life  Ins.  Co., 
15  Gray  249.  Minn. — Chambers  v. 
Northwestern  Mut.  Life  Ins.  Co.,  64 
Minn.  495,  67  N.  W.  367.  Mo.— Farm- 
ers! Bank  v.  Manchester  Assur.  Co., 
106  Mo.  App.  114,  80  S.  W.  299.  Ore. 
Long  Creek  Bldg.  Ass'n.  v.  State  Ins. 
Co..  29  Ore.  569,  46  Pac.  366.  R.  I. 
Whipple  V.  United  Fire  Ins.  Co.,  20  B. 
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8.     Statutes.  —  Where  plaintiff  relies  upon  a  statute,  he  must  allege 
all  facts  necessary  to  bring  himself  \\\\\\m  it.°= 


I.  260,  38  Atl.  498.  S.  C— Kingman 
V.  Lancashire  Ins.  Co.,  54  S.  C.  599, 
32  S  E.  762.  S.  D.  — Hudson  v.  Archer, 
4  S.  D.  128,  55  N.  W.  1099.  Term. 
London  &  Lancashire  Fire  Ins.  Co.  v. 
Crunk,  91  Tenn.  376,  23  S.  W.  140. 
Tex. — Modern  Order  of  Praetorians  r. 
Tavlor  (Tex.  Civ.  App-),  127  S.  W.  260. 
Wis. — Johnston  r.  Northwestern  Live 
Stock  Ins.  Co.,  94  Wis.  117,  68  N.  W. 
868;  Bank  of  River  Falls  r.  German 
American  Ins.  Co.,  72  Wis.  535,  40  N. 
W.  506;  Redman  r.  Aetna  Ins.  Co.,  49 
Wis.  431,  4  N.  W.  591. 

Need  not  negative  matters  of  de- 
feasance in  an  action  on  a  bond.  United 
Suretv  Co.  f.  .Summers,  110  Md.  95, 
72   Ath   775. 

If  payment  is  not  to  be  made  if  a 
contingency  happens  during  the  con- 
tinuance of  a  contract,  its  nonhappen- 
ing  need  not  be  alleged.  Root  v.  Childs, 
68  Minn.   142,  70  N.   W.   1087. 

95.  U.  S. — Alabama  f.  Burr,  115  U. 
S.  413,  6  Sup.  Ct.  81.  29  L.  ed. 
435;  Beck  r.  Johnson,  169  Fed. 
154.  Cal.— Dye  r.  Dye,  11  Cal.  163. 
Conn.  — Broschart  r.  Tuttle,  59  Conn.  1, 
21  Atl.  925.  Ga.— Central  of  Ga.  R. 
Co.  r.  Chicago  Portrait  Co..  122  Ga.  11, 
49  S.  E.  727.  Idaho. — Perkins  v.  Loux, 
14  Idaho  6fi7,  95  Pac.  604;  Sherwood 
f.  Stephens,  13  Idaho  399.  90  Pac.  345. 
Ind. — Princeton  Coal  Min.  Co.  r.  Law- 
rence, 95  N.  E.  423;  Touhey  r.  City  of 
Decatur.  93  X.  E.  540;  State  r.  Adams 
Express  Co..  172  Ind.  10.  S7  X.  E.  712; 
Chicago,  I.  &  L.  R.  Co.  r.  Barnes,  164 
Ind.  143,  73  X.  E.  91;  Chicago  &  E. 
■R.  Co.  r.  Hamerick  (Ind.  App.),  96 
N.  E.  649;  Zeller,  McClell.in  &  Co.  r. 
Vinardi.  42  Ind.  App.  232,  85  X.  E. 
378;  Fleming  r.  Citv  of  Indianapolis, 
6  Ind.  App.  80,  32"  X.  E.  11.3.5.  la. 
Bradburv  r.  Chicago,  R.  I.  &  P.  R. 
Co.,  149"  Iowa  51,  128  X.  W.  1.  Kan. 
Fowler  r.  Enzenperger,  77  Kan.  406, 
94  Pac.  995.  Me.— Inhabitants  of  Peru 
r.  Barrett,  100  Me.  213.  60  Atl.  968; 
Berry  r.  Stinson.  23  Me.  140.  Mass. 
Hall  r.  Bumstead,  20  Pick.  2.  Mich. 
Clark  r.  Village  of  X'orth  Mnskeeon, 
88  Mich.  30S.  50  X.  W.  254;  Howser 
r.  Melcher,  40  Mich.  185.  Mo.— Wil- 
liams r.  Atchison,  T.  &  S.  F.  R.  Co., 
233  Mo.  666,  136  S.  W.  304;  Mathieson 
P.   St.   Louis   &   S.  F.   R.   Co.,  219  Mo. 


542,  118  S.  W.  9;  Baird  v.  Citizens' 
R.  Co.,  146  Mo.  265,  48  S.  W.  78;  Mc- 
intosh V.  Missouri  Pac.  R.  Co.,  103  Mo. 
131,  15  S.  W.  80;  Barker  v.  Hannibal 
&  St.  J.  R.  Co.,  91  Mo.  86,  14  S.  W. 
280;  Kennayde  r.  Pacific  R.  Co.,  45  Mo. 
255;  Bradshaw  v.  Western  Union  Tel. 
Co.,  150  Mo.  App.  711,  131  S.  W.  912; 
Kingston  f.  Xewell.  125  Mo.  App.  389, 
102  S.  W.  604.  Mont.— Thurman  f. 
Pittsburg  &  Mont.  Copper  Co.,  41  Mont. 
141,  108  Pac.  588;  Milev  r.  Xorthern 
Pac.  R.  Co.,  41  Mont.  51.  103  Pac.  5; 
Kelly  f.  Northern  Pac.  R.  Co.,  35  Mont. 
243,  88  Pac.  1009.  Neb.  — Schuyler 
Xat.  Bank  v.  Bollong,  24  Xeb.  821,  40 
N.  W.  411.  N.  H.— Henniker  v.  Con- 
toocook  Vallev  R.  Co..  29  X.  H.  146. 
N.  J,— <Lott  r.  "Leventhal,  80  X.  J.  L.  216, 
76  Atl.  328;  Thorpe  r.  Rankin,  19  N.  J. 
L.  36.  N.  Y.— People  v.  Koster,  50 
Misc.  46.  97  X.  Y.  Supp.  829;  Ithaca 
Fire  Dept.  r.  Rice,  108  App.  Div.  100 
95  X.  Y.  Supp.  464;  Seydel  v.  Corpora 
tion  Liquidating  Co.,  92  X*.  Y.  Supp 
225;  Gunst  f.  Goldstein,  61  X'.  Y.  Supp 
707.  N.  D.— Wishek  t'.  Becker,  10 
X.  D.  63,  84  N.  W.  590.  Ohio.— Has 
kins  r.  Alcott,  13  Ohio  St.  210.  Tex, 
Schloss  r.  Atchison,  T.  &  S.  F.  R 
Co..  85  Tex.  601,  22  S.  W.  1014;  Dor 
ranee  &  Co.  r.  International  &  G.  N 
R.  Co.  (Tex.  Civ.  App.),  126  S.  W 
694.  Vt.— Westcott  r.  Central  Vl.  E, 
Co.,  61  Vt.  438,  17  Atl.  745. 

See  the  title  "Statutes." 

In  an  action  to  recover  a  statutory 
penalty,  it  must  be  alleged  that  the 
acts  complained  of  were  contrary  to 
the  statute  imposing  the  penalty. 
Town  of  Griswold  v.  Gallup.  22  Conn. 
208. 

Where  a  statutory  right  of  action  is 
conditional  on  the  action  being  brought 
within  a  specified  time,  plaintiff  must 
plead  that  it  was  brought  within  such 
time.  Stern  f.  La  Compagnie  Generale 
Transatlantique,    110   Fed.   996, 

A  mere  reference  to  the  statute  is 
insufficient  (Chicago  &  X.  E.  R.  Co. 
r.  Sturgis,  44  Mich.  538,  7  X.  W.  213), 
unless  there  is  a  single  substantive 
fact,  shown  affirmatively,  constituting 
a  cause  of  action  (People  r.  Koster,  97 
N".    Y.    Supp.    829). 

See  also  the  title   "Statutes." 
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Exceptions  in  the  encacting  part  of  a  statute  must  be  negatived,"" 
but  the  contrary  is  true  as  to  mere  provisos,"^  or  exceptions  containe'd 
in  a  subsequent  clause  or  section,"^  or  in  another  statute,""  and  as  to 
exceptions  and  provisos  having  no  bearing  on  the  facts  alleged  as 
constituting  a  violation  of  the  statute.^ 

9.  Matters  of  Law  and  Facts  Judicially  Noticed.  —  Presumptions 
of  law  need  not  be  stated,-  nor  matters  of  fact  of  which  judicial  notice 
is  taken.2    Under  the  codes  it  is  not  necessary  to  plead  the  conclusions 


96.  1  Chit.  PI.,  246,  and  the  fol- 
lowing cases:  U.  S. — Maxwell  Land 
Grant  Co.  v.  Dawson,  151  U.  S.  586,  14 
Sup.  Ct.  458,  38  L.  ed.  279.  Fla.— Sea- 
board Air  Line  Ry.  Co.  v.  Nims,  61  Fla. 
420,  54  So.  779.  111.— Toledo,  P.  & 
W.  E.  Co.  V.  Lavery,  71  111.  522;  St. 
Louis,  J.  &  C.  R.  Co.  V.  Thomas,  47  111. 
116.  Ind.— Chicago  &  E.  I.  E.  Co.  r. 
Hamilton,  42  Ind.  App.  512,  85  N.  E. 
1044;  Pittsburg,  C,  C.  &  St.  L.  R.  Co. 
f.  Newsom  (Ind.  App.),  74  N.  E.  21. 
Ky.— Bush  V.  Wathen,  104  Ky.  548,  47 
S.  W.  599.  Mich.— Smallev  v.  Ashland 
Brown.Stone  Co.,  114  Mich.  104,  72 
N.  W.  29;  Myers  v.  Carr,  12  Mich.  63. 
Minn.— Lawver  t\  Shingerland,  11  Minn. 
447;  Faribault  V.  Hulett,  10  Minn.  30. 
Neb.— Cram  v.  Chicago,  B.  &  Q.  R. 
Co.,  85  Neb.  586,  123  N.  W.  1045.  N.  J. 
Yandergrift  v.  Meihle,  66  X.  J.  L.  92, 
49  Atl.  16.  N.  Y.— Rowell  r.  Janvrin, 
151  N.  Y.  60,  45  N.  E.  398;  Harris  r. 
White,  81  N.  Y.  532;  Seydel  r.  Cor- 
poration Liquidating  Co.,  92  N.  Y. 
Supp.  225;  Steuben  County  v.  Wood, 
48  N.  Y.  Supp.  471.  Tex.— Lane  r. 
Bell,  53  Tex.  Civ.  App.  213,  115  S.  W. 
918. 

The  enacting  clause  referred  to  is 
one  which  creates  an  offense  and  pre- 
scribes a  penalty.  Berry  v.  Stimson, 
23   Me.  140. 

■See  also  the  title  "Statutes." 

97.  U.  S.— Schlemmer  v.  Buffalo,  R. 
&  P.  R.  Co.,  205  U.  S.  1,  27  Sup.  Ct. 
407,  51  L.  ed.  681.  Fla.— Seaboard 
Air  Line  Ey.  v.  Nims,  61  Fla.  420,  54 
So.  779.  Minn. — Faribault  v.  Hulett, 
10  Minn.  30.  N.  Y.— Rowell  v.  Janvrin, 
151  N.  Y.  60,  45  N.  E.  398;  Harris  v. 
White,  81  N.  Y.  532.  Tex.— iLane  v. 
Bell,  53  Tex.  Civ.  App.  213,  115  S.  W. 
918. 

"A  proviso  only  exempts  a  thing 
within  the  statute  from  its  operation 
in  certain  circumstances  or  on  certain 
conditions."  Myers  v.  Carr,  12  Mich. 
63. 
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See  also  the  title  "Statutes." 

98.  1  Chit.  PI.,  246,  and  the  fol- 
lowing cases:  HI. — Toledo,  P.  &  W. 
R.  Co.  r.  Lavery,  71  HI.  522.  Ind. 
Cleveland,  C,  C.  &  St.  L.  E.  Co.  v. 
Gray,  148  Ind.  266,  46  N.  E.  675; 
Central  Indiana  R.  Co.  r.  Smith,  42 
Ind.  App.  36.5,  85  N.  E.  26.  Ky.— Bush 
r.  Wathen,  104  Ky.  548,  47  S.  W.  599. 
Me.— Berry  r.  Stimson,  23  Me.  140. 
Mich. — Smallev  r.  Ashland  Brown-Stone 
Co.,  114  Mich.' 104,  72  N.  W.  29;  Myers 
V.  Carr,  12  Mich.  63.  Neb.— Cram  v. 
Chicago,  B.  &  Q.  R.  Co.,  S5  Neb.  586, 
123  N.  W.  1045.  N.  J.— Yandergrift 
V.  Meihle,   66  N.  .T.   L.   92.  49   Atl.   16. 

8ee  also  the  title  "Statutes." 

99.  Ind.  — Cleveland.  C.  C  &  St.  L. 
R.  Co.  r.  Gray,  148  Ind.  266,  46  X.  E. 
675;  Central  Indiana  R.  Co.  V.  Smith, 
42  Ind.  App.  365,  85  N.  E.  26.  Me. 
Berrv  r.  Stimson,  23  Me.  140.  N.  Y. 
Rowi?ll  v.  Janvrin,  151  N.  Y.  60,  45 
N.  E.  398. 

See  also  the  title  "Statutes." 

1.  People  r.  Lewis,  131  App.  Div. 
33p,   115   N.   Y.   Supp.   909. 

See  also  the  title  "Statutes." 

2.  Cal.  — Henke  r.  Eureka  Endow- 
ment Assn.,  100  Cal.  429,  34  Pac.  1089. 
Idaho.  — Bates  v.  Capital  State  Bank, 
18  Idaho  429,  110  Pac.  277.  Ohio. 
Baltimore  &  O.  E.  Co.  v.  Wilson,  31 
Ohio   St.    5.55. 

Matters  of  fact  which  the  law  pre- 
sumes from  other  facts  alleged.  State 
V.  Barber,  4  Wyo.  56,  32  Pac.  14. 

An  implied  promise  to  pay,  it  be- 
ing matter  of  law.  It  is  sufficient  to 
allege  facts  upon  which  such  implied 
promise  arises.  Wilcox  v.  Jamieson,  20 
Colo.  158,  36  Pac.  902. 

Need  not  allege  a  public  duty  im- 
posed by  law.  Louisville  &  Portland 
Canal  Co.  v.  Murphv,  9  Bush  (Ky.) 
522. 

3.  Baltimore  &  O.  R.  Co.  v.  Wil- 
son,  31   Ohio   St.   555. 

See  the  title  "Judicial  Notice,"  7 
Encyclopedia  of  Evidence. 
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of  law  which  follow  from  the  facts  stated.* 

10  Facts  Implied  From  Those  Alleged.  —  Facts  necessarily  im- 
plied from  those  alleged  need  not  be  stated.^  But  essential  facts  can- 
not be  supplied  by  remote  implication  or  inference.*' 

11.  Anticipating  Defenses,  and  Effect  of  Alleging  Matters  of 
Defense  —  The  plaintiff  is  only  required  to  set  forth  his  own  cause  of 
action'  A  declaration,  complaint,  or  equivalent  pleading  alleging 
material  and  relevant  facts  which  are  a  defense  to  the  action  is  bad 
unl'^ss  it  also  alleges  facts  avoiding  such  defense.^    Where  the  pleading 


4.  Xational  Citizens'  Bank  v.  Top- 
litz,  178  N.   Y.  4C4,  71  X.   E.  1. 

It  is  sufficient  if  plaintiff  states  the 
facts  and  leaves  the  court  to  find  the 
law.  Otto  V.  Young,  227  Mo.  193,  127 
S.  W.  9. 

The  statute  requires  a  plain  and  con- 
cise statement  of  facts,  and  not  a  state- 
ment of  their  legal  effect,  or  of  the 
legal  conclusions  inferred  from  them. 
Distler  f.  Dabney,  3  Wash.  200,  28  Pac. 
335.  ' 

Where  the  facts  alleged  show  that 
plaintiff  is  entitled  to  the  equitable 
relief  prayed  for,  it  is  not  necessary 
to  allege  that  he  has  no  adequate  rem- 
edy at  law.  Sullivan  r.  Bitter,  51  Tex. 
Civ.   A  pp.   604.   113   S.   W.   193. 

Though  under  the  code  plaintiff  is 
not  bound  to  state  the  legal  effect  of 
the  facts  pleaded,  if  he  does  so,  he 
cannot  complain  if  the  adverse  party 
and  the  court  accept  and  act  upon  his 
own  theory,  especially  where  the  pe- 
tition is  ambiguous  and  will  support 
that  theory  as  well  as  or  b'etter  than 
any  other.  Bailev  r.  Mosher,  63  Fed. 
488,   11   C.   C.   A.  '304. 

5.  Conn.— T.ord  r.  Russell,  64  Conn. 
86,  29  Atl.  242;  Lee  r.  Stiles,  21  Conn. 
500;  Case  r.  Humphrey,  6  Conn.  137. 
Idaiio. — Bates  t\  Capital  State  Bank, 
18  Idaho  429,  110  Pac.  277.  Ky. 
Louisville  &  Portland  Tanal  Co.  v. 
Murphv,  9  Bush  522.  Mont.— Harmon 
V.  Foxi  31  Mont.  324,  78  Pac.  517. 

A  promise  to  pay  need  not  be  al- 
leged in  terms  where  facts  are  stated 
from  which  the  law  implies  one.  Ball 
V.  Beaumont,  59  Neb.  631,  81  N.  W. 
858;    Bowen   r.   Emmerson,  3   Ore.   4.52. 

Facts  averred  carry  with  them 
all  necessary  inferences.  Pittsburgh, 
C,  C.  &  St.'L.  R.  Co.  V.  Rogers  (Ind. 
App.).  87  N.  E.  28. 

"What  is  plainly  implied  in  a  plead- 
ing is  as  much  a  part  of  it  as  what 
is  expressed."  Western  Real  Estate 
Trustees  r.  Hughes,  172  Fed.  206,  96 
C,  C.  A.  658. 


Where  the  primary  or  main  facts  are 
alleged,  all  merely  subordinate  and 
consequential  facts  that  can  be  reason- 
ably implied  therefrom  are  admissible 
in  evidence  without  being  pleaded.  In- 
terstate R.  Co.  V.  Tyree,  110  Va.  38, 
65  S.  E.  500. 

"The  pleading  will  be  held  to  state 
all  facts  that  can  be  implied  from  the 
allegations  by  reasonable  and  fair  in- 
tendment, and  facts  so  impliedly 
averred  are  trav^sable  in  the  same 
manner  as  though  directly  stated." 
Wallace  r.  Jones,  182  N.  Y.  37,  74 
X.  E.  576;  Sage  r.  Culver,  147  N.  Y. 
241,  41  X.  E.  513. 

It  is  sufficient  to  state  the  facts 
from  which  the  law  infers  a  liability, 
or  implies  a  promise.  Conaughty  v. 
Xichols,  42  X.  Y.  83;  .Tordan  &  S. 
Plankroad  f.  Morley,  23  X.  Y.  553. 

Plaintiff  for  whose  benefit  a  con- 
tract is  made  need  not  allege  accept- 
ance of  it,  for  an  acceptance  is  im- 
plied from  bringing  suit  thereon.  Cop- 
patre  v.  Gregg,  127  Ind.  3.59,  26  X.  E. 
903;  Foster  r.  Leininger,  33  Ind.  App. 
669,'  72  X.  E.  164. 

The  allegation  that  a  certain  condi- 
tion exists  because  of  a  certain  fact 
necessarily  carries  with  it  the  implica- 
tion that  'the  fact  exists  also.  Bank  of 
Anderson  v.  Home  Ins.  Co.,  14  Cal.  App. 
208,  111  Pac.  507. 

6.  Price  f.  Bouteiller,  79  Conn.  2o5, 
64  Atl.  227.  ^     .  , 

The  statement  of  a  fact  material 
to  the  cause  of  action  cannot  be  ob- 
viated by  the  statement  of  another 
fact  which  raises  a  prima  fane  pre- 
sumption of  its  existence.  Maguiar  v. 
Henry,  84  Ky.  1.  ,.       ^^    _  . 

7.  Winemiller  f.  Laughlin,  51  Ohio 
St.   421,  38  X.  E.  111., 

8.  Johnson  f.  Harrison  (Ind.),  «/ 
X.  E.  930;  Latta  r.  Miller,  109  Ind. 
30'>  10  X.  E.  100;  Sutton  v.  Todd,  24 
Ind.  App.  519,  .55  X.  E.  980. 

In    determining    whether     the     com- 
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avoids  the  defense,  however,  it  is  not  vitiated  because  the  defense  is 
alleged.^ 

As  a  general  rule  the  declaration,  complaint  or  equivalent  plead- 
ing, need  not  and  should  not  negative  matters  of  defense,"^  such  as, 


plaint  states  a  cause  of  action,  allega- 
tions tending  to  discharge  defendant 
are  to  be  considered  as  well  as  those 
which  tend  to  charge  him.  Calvo  f. 
Davies,  73  N.  Y.  211. 

If  the  facts  alleged  reasonably  tend 
to  establish  some  defense  which  would 
defeat  the  action,  enough  additional 
facts  must  be  set  out  to  negative  it. 
Cedartown  Cotton  &  Export  Co.  v. 
Miles,  2   Ga.   App.   79,  58   S.   E.   289. 

A  complaint  stating  facts  which  af- 
firmatively show  that  plaintiff  was 
guilty  of  contributory  negligence  is  de- 
murrable. Clark  r.  Chicago,  M.  &  St. 
P.  R.  Co.,  28  Minn.  69,  9  N,  W,  75. 

If  the  complaint  shows  that  plaint- 
iff's own  act  was  tJie  proximate  cause 
of  the  injury  complained  of,  it  must 
allege  freedom  from  negligence  in  the 
doing  of  such  act.  Ball  v.  Gussen- 
hoven,  29  Mont.  322,  74  Pac.  871. 

Where  the  face  of  the  petition  dis- 
closes that  the  cause  of  action  is  liarred 
by  limitations,  plaintiff  must  plead  an 
exception  relieving  him  from  the  opera- 
tion of  the  statute.  Burrus  i".  Cook, 
117  Mo.  App.  385,  93  S.  \V.  888,  dis- 
senting opinion  adopted  as  the  opinion 
of  the  supreme  court,  114  S.  W.   1065. 

9.  Johnson  V.  Harrison  (Ind.),  97 
N.  E.  930;  Lake  Erie  &  W.  R.  Co. 
1'.  Holland,  162  Ind.  406,  69  N.  E.  138; 
Chicago,  C.  &  L.  R.  Co.  v.  West,  37 
Ind.  211. 

10.  U.  S.  — Gelpcke  t'.  City  of  Du- 
buque, 1  Wall.  221,  17  L.  ed.  519.  Ala. 
Brent  r.  Baldwin,  160  Ala.  635,  40 
So.  343;  Cassells'  Mill  r.  Strater  Bros. 
Grain  Co.,  166  Ala.  274,  51  So.  969; 
Lewis  V.  Burton,  74  Ala.  317;  Booth  r. 
Comegys,  Minor  201.  Gal.  —  Gummer 
t-.  Mairs,  140  Cal.  535,  74  Pac.  26; 
Allen  v.  Home  Ins.  Co.,  133  Cal.  29, 
65  Pac.  138;  Jaffe  v.  Lilienthal,  86  Cal. 
91,  24  Pac.  835;  Munson  r.  Bowen,  80 
Cal.  572,  22  Pac.  253;  Canfield  r.  To- 
bias, 21  Cal.  349.  Colo. — Downey  v. 
Colorado  Fuel  &  Iron  Co.,  48  Colo.  27, 
108  Pac.  972.  Conn.— Mix  r.  Page,  14 
Conn.  329.  Ga.  — Moss  i'.  Chappell,  126 
Ga.  196,  54  S.  E.  968;  Adams  v.  Haig- 
ler,  123  Ga.  659,  51  S.  E.  638;  Cen- 
tral R.  Co.  V.  Bagley,  121  Ga.  781,  49 
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S.  E.  780;  Humphreys  r.  Bush,  118  Ga. 
628,  45  S.  E.  911;  Cedartown  Cotton 
&  Export  Co.  r.  Miles,  2  Ga.  App.  79, 
58  S.  E.  289.  HI.— Scottish  Nat.  Tns. 
Co.  V.  Adams,  122  111.  App.  471.  Ind. 
Lake  Erie  &  W.  R.  Co.  f.  Holland,  162 
Ind.  406,  69  N.  E.  138;  Cleveland,  C, 
V.  &  St.  L.  R.  Co.  r.  Gray,  148  Ind. 
266,  46  N.  E.  675;  Bowlus  v.  Phenix 
Ins.  Co.,  133  Ind.  106,  32  N.  E.  319; 
Du  Pont  r.  Bock,  81  Ind.  271.  la. 
Eeed  f.  Hollingsworth,  135  N.  W.  37. 
Kan. — Bingnian  r.  Walter,  80  Kan.  617, 
103  Pac.  120;  Akin  r.  Davies,  11  Kan. 
580;  Frick  r.  Carson,  3  Kan.  App.  478, 
43  Pac.  820.  Md. — Aetna  Indem.  Co. 
r.  George  A.  Fuller  Co.,  Ill  Md.  321, 
73  At).  738,  74  Atl.  369.  Minn.— Young 
r.  Young,  18  Minn.  90.  Mo.— Farmers 
Bank  v.  Manchester  Assur.  Co.,  l')6 
Mo.  App.  114,  '80  S.  W.  299.  Neb. 
Vanderveer  r.  Moran,  79  Neb.  431,  112 
N.  W.  581.  N.  Y.— Wolcke  r.  Tragpser, 
131  App.  Div.  737,  116  N.  Y,  Supp. 
161;  Swartz  r.  Brown,  119  N.  Y.  Supp. 
1024;  Silverman  v.  Weir,  114  N.  Y. 
Supp.  6.  Ore. — Boothe  r.  Farmers'  & 
Traders'  Nat.  Bank,  98  Pac.  509.  Pa. 
Black  V.  Isaacman,  44  Pa.  Super.  476; 
Truby  v.  American  Natural  Gas  Co., 
38  Pa.  Super.  166;  Hastings  r.  Speer, 
34  Pa.  Super.  478.  Tex.— Lane  t".  Bell, 
53  Tex.  Civ.  App.  213,  115  S.W.  918;  San 
Antonio  Light  Pub.  Co.  v.  Lewy,  52 
Tex.  Civ.  App.  22,  113  S.  W.  574'. 

L'nless  it  constitutes  a  qualification 
of  the  original  right  or  liability.  Mix 
r.  Page,  14  Conn.  329. 

It  is  not  permissible  at  common-law, 
but  may  be  done  in  equity.  Henry 
r.  Lynde,  12  Pa.  Co.  Ct.  189. 

Plaintiff  may  not  insert  in  his  state- 
ment of  claim  matters  to  rebut  an  an- 
ticipated defense  and  compel  defend- 
ant to  reply  to  such  matters  in  his 
affidavit  of  defense.  Kimball  i'.  Grant, 
19  Pa.  Co.  Ct.  96;  Henry  v.  Lynde,  12 
Pa.  Co.  Ct.  189. 

A  complaint  in  an  action  against 
an  infant  for  necessaries  need  not  al- 
lege that  defendant  has  no  father  or 
other  person  in  loco  parentis  whose  duty 
it  is  to  support  him.  Goodman  v.  Alex- 
ander. 165  N.  Y.  289,  59  N.  E.  145. 

It    is    not    necessary    to    allege    that 
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for  example,  the  defense  of  contributory  negligence,^^  or  assumption  of 


the  plaintiffs  could  not  have  saved 
themselves  from  loss.  Porter  v.  Bur- 
kett,  65  Tex.  383. 

In  an  action  to  recover  the  balance 
due  on  a  contract  for  the  sale  of  goods, 
plaintiff  need  not  anticipate  a  claim 
for  damages  for  failure  to  deliver  the 
full  amount  sold,  which  would  be  a 
proper  subject  of  counterclaim.  Hills 
r.  Kdmund  Pevcke  Co.,  14  Cal.  App. 
32,  110  Pac.  l6S8. 

Discharge  in  Bankruptcy.— Shumate 
V.  Evan,  127  Ga.   118,  56  S.  E.  103. 

Self  defense,  in  an  action  for  as- 
sault. Culberson  r.  Empire  Coal  Co., 
156   .\la.   416,   47   So.   237. 

Bona  Fide  Purchaser. — Rozell  v.  Chi- 
cago Mill  &  Lumb.  Co.,  76  Ark.  525, 
89    S.    W.    469. 

A  complaint  by  the  indorsee  of  a 
negotiable  instrument  need  not  allege 
facts  showing  that  he  is  a  bona  fide 
purchaser  to  avoid  a  defense  of  fraud. 
Johnson  v.  Harrison  (Ind.),  97  N.  E. 
930. 

That  the  contract  in  suit  is  unlawful, 
where  the  com{ilaint  does  not  show 
that  it  is.  Bernstein  v.  Downs,  112 
Cal.  197,  44  Pac   ",7. 

The  fact  that  there  is  an  offset  and 
the  amount  Xheroof  are  matters  of 
defense,  and  a  motion  to  make  an  un- 
necessary allegation  in  relation  there- 
to in  the  complaint  more  specific  is 
properlv  denied.  Cox  f.  Cronan,  82 
Conn.   i7.-,  72  Atl.  927. 

Compliance  with  state  laws  by  a  for- 
eign corporation  plaintiff.  Cal.  — South 
Yuba  Water  Co.  r.  Rosa,  "<()  Cal.  333, 
22  Pac.  222;  Bernheim  Distilling  Co.  r. 
Elmore.  12  Cal.  App.  85,  106  Pac.  720. 
Mo. — United  Shoe  Machinery  Co.  r. 
Ramlose,  210  Mo.  631,  109  S.  W.  567; 
Groneweg  &  Schmoentgen  Co.  f.  Estes, 
139  Mo.  App.  36,  119  S.  W.  513;  Par- 
lin  i  Orendorff  Co.  r.  Boatman,  84 
Mo.  App.  67.  Okla. — White  Sewing 
Mach.  Co.  r.  Peterson.  23  Okla.  361, 
100  Pac.  513.  Va.  — Nickels  f.  Peo- 
ple's Bldg.,  Loan  &  Sav.  Assn.,  93  Va. 
380.   25   S.   E.   8. 

See    also    the    title    "Corporations." 

Effect  of  Violation  of  the  Eule. 
Including  matter  anticipatory  of  a  de- 
fense in  a  statement  otherwise  suffi- 
cient will  not  be  fatal.  Black  v.  Isaac- 
man,  44  Pa.   Super.  476. 

Such    allegations    are    to   be    treated 


as  surplusage,  but  as  a  general  rule 
the  declaration  will  not  on  that  ac- 
count be  obnoxious  to  demurrer.  Lesher 
v.  U.  S.  Fidelity  &  Guaranty  Co.,  239 
111.  502,  88  N.  E.  208,  afflrming  144  111. 
App.  632;  Scottish  Nat.  Ins.  Co.  f. 
Adams,  122  111.  App.  471. 

A  plaintiff  may,  subject  to  liability 
to  attack  by  motion  or  demurrer,  plead 
matter  in  avoidance  of  an  anticipiated 
defense,  and  may  supplement  the  same 
in  his  reply  by  allegations  not  incon- 
sistent therewith.  Western  Travelers' 
Ace.  Assn.  r.  Tomson,  72  Neb.  661,  101 
N.  W.  341,  103  N.  W.  695,  105  N.  W. 
293. 

"Where  plaintiff  undertakes  to  nega- 
tive conditions,  subsequent,  the  allega- 
tions in  that  regard  are  unnecessarj'. 
and  it  is  not  incumbent  on  plaintiff  to 
prove  them  in  the  first  instance  though 
defendant  joins  issue  thereon.  Jones 
r.  I'nited  States  Mut.  Ace.  Ins.  Assn., 
92  Iowa  652,  61  N.  W.  485. 

11.  U,  S.— Western  Real  Estate 
Trustees  i:  Hughes,  172  Fed.  206,  96 
C.  C.  A.  65S;  Chicago,  G.  W.  R.  Co. 
r.  Price.  97  Fed.  423.  38  C.  C.  A.  239. 
Ala. — American  Bolt  Co.  r.  Fennell,  158 
.Ma.  984,  48  So.  97;  Culberson  r.  Em- 
pire Coal  Co..  156  Ala.  416,  47  So.  237; 
Broslin  f.  Kansas '  Citv.  M.  &  B.  R. 
Co.,  114  Ala.  398,  21  So.  475.  Ga. 
Except  under  the  fellow  servant  act. 
Great  Cosmopolitan  Shows  v.  Pettv,  7 
Ga.  App.  236,  66  S.  E.  624.  Ind. 
Burns'  Ann.  St.,  1908.  §362;  Inland 
Steel  Co.  r.  Yedinak,  172  Ind.  423,  87 
N.  E.  229;  Dieckman  r.  Louisville  &  S. 
I.  T.  Co..  46  Ind.  App.  11,  89  N.  E 
909,  91  N.  E.  17l»:  Baltimore  &  O.  S 
W.  R.  Co.  r.  MeOsker,  44  Ind.  App 
255,  88  N.  E.  950.  Ky.— City  of  Hen 
derson  r.  Sizemore.  31  Kv.  L.  Rep 
1134,  104  S.  W.  722;  Louisville  &  Port 
land  Canal  Co.  r.  Murphy.  9  Bush  522 
Minn.— Clark  f.  Chicago",  M.  &  St.  P 
R.  Co.,  28  Minn.  69,  9  N.  W.  75.  Mont 
Pryor  r.  City  of  Walkerville,  31  Mont 
618.  79  Pac."  240;  Ball  r.  Gussenhoven, 
29  Mont.  322.  74  Pac.  871;  Cummings 
r.  Helena  &  L.  S.  &  R.  Co.,  26  Mont. 
434,  68  Pae.  852.  N.  H.— Smith  f.  Hal- 
lahan,  75  N.  H.  534.  78  Atl.  122;  Corey 
r.  Bath.  35  N.  H.  530;  Smith  v.  Eastern 
Railroad,  35  N.  H.  356.  N.  Y,— Shaw 
r.  Feltman,  106  N.  Y.  Supp.  1043.  Va. 
1  Interstate    E.    Co.    r.    Tyree,    110    Va. 
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risk,^^  the  breach   of  conditions  subsequent   in  a  contract,"   limita- 
tions,^* payment,^^  or  infancy.^"    It  is  sometimes  permissible  to  do  so, 


38,  65  S.  E.  500;  Newport  News  Pub. 
Co.  V.  Beaumeister,  52  S.  E.  627.  W.  Va. 
Hoffman  v.  Dickinson,  31  W.  Va.  142, 
6  S.  E.  53;    Snyder  v.   T.   C.   &  St.   L. 

B.  Co.,  11  W.  Va.  14. 

■See  also  City  of  Montgomery  v. 
Wyche,  53  So.  786. 

In  Montana,  as  a  general  rule, 
plaintiff  need  not  allege  the  absence 
of  contributory  negligence  (Badovinac 
V.  Northern  Pae.  E.  Co.,  39  Mont.  454, 
104  Pac.  543;   Nord  v.  Boston  &  Mont. 

C.  C.  &  S.  M.  Co.,  33  Mont.  464,  84 
Pac.  1116,  89  Pac.  647;  Orien  Ins.  Co. 
V.  Northern  Pac.  E.  E.  Co.,  31  Mont. 
•502,  78  Pac.  1036);  but  the  contrary 
is  true  where  it  appears  from  other 
allegations  in  the  complaint  that  the 
proximate  cause  of  the  injury  was  the 
act  of  the  plaintiff  (Badovinac  v. 
Northern  Pac.  E.  Co.,  39  Mont.  454, 
104  Pae.  543;  Orient  Tns.  Co.  v.  North- 
ern Pac.  E.  Co.,  31  Mont.  502,  78  Pac. 
1036;  Ball  v.  Gussenhoven,  29  Mont. 
321,  74  Pac.  871;  Kennon  v.  Gilmer,  4 
Mont.   433,   2  Pac.   21). 

In  the  federal  courts  it  is  not  neces- 
sary to  negative  contributory  negli- 
gence, though  a  contrary  rule  prevails 
in  the  state  courts  of  the  state  in 
which  the  action  is  tried.  Chicago  G. 
W.  E.  Co.  V.  Price,  97  Fed.  423,  3S 
C.  C.  A.  239. 

See  also  the  title  "Negligence," 

12,  U.  S. — Pennsvlvania  E.  Co.  v. 
Forstall,  159  Fed.  893,  87  C.  C.  A.  78. 
Ark.— A.  L.  Clark  Lumb.  Co.  v.  .Tohns, 
98  Ark.  211,  135  S.  W.  892.  N,  Y, 
Shaw  V.  Feltman,  106  N,  Y.  Supp. 
1043. 

Cortira.— Cleveland,  C,  C.  &  St.  L.  E. 
Co.  V.  Gossett,  172  Ind.  525,  87  N.  E. 
723. 

See  also  the  title  "Negligence." 

13.  Cal. — 'Blasingame  v.  Home  Tns. 
Co.,  75  Cal.  633,  17  Pae.  925.  Conn. 
Lounsbury  v.  Protection  Ins.  Co.,  8 
Conn.  458.  Fla.— Tillis  v.  Liverpool  & 
London  &  Globe  Ins.  Co.,  46  Fla.  268, 
35  So.  171.  la.— Jones  v.  United  States 
Mut.  Ace.  Assn.,  92  Iowa  652,  61  N.  W. 
485;  Sutherland  v.  Standard  Life  & 
Ace.  Ins.  Co.,  87  Iowa  505,  54  N.  W. 
453.  Ore. — Long  Creek  BIdg.  Assn.  v. 
State  Ins.  Co.,  29  Ore.  569,  46  Pac. 
366.  R.  I. —  Whipple  v.  United 
Fire   Ins.    Co.,    20    E.    I.    260,    38    Atl. 
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498.  S.  C— Kingman  v.  Lancashire 
Ins.  Co.,  54  S.  C.  599,  32  S.  E.  762. 
S.  D.— Hudson  r.  Archer,  4  S.  D.  128, 
55  N.  W.  1099.  Tenn.  — London  &  Lan- 
cashire Fire  Ins.  Co.  v.  Crumk,  91  Tenn. 
376,  23  S.  W.  140.  Tex.  — Wooters  v. 
International  &  G.  N.  E.  Co.,  54  Tex. 
294.  Wash. — Ferrandini  r.  Bankers' 
Life  Assn.,  51  Wash.  442,  99  Pac.  6. 
Wis. — Johnston  r.  Northwestern  Live- 
stock Ins.  Co.,  94  Wis.  117,  68  N.  W. 
868;  Bank  of  Eiver  Falls  v.  German 
American  Ins.  Co.,  72  Wis.  535,  40  N.  W. 
506;  Eedman  r.  Aetna  Ins.  Co.,  49  Wis. 
431,  4   N.    W.   591. 

See  also  IX,  A,  7,  supra,  and  the 
title   "Contracts." 

14.  Cal.— Donahue  r.  Stockton  Gaa 
&  Electric  Co.,  6  Cal.  App.  276,  92  Pac. 
196.  Kan.— Backus  r.  Clark,  1  Kan. 
287.  Ky.— Swinebroad  r.  Wood.  29 
Ky.  L.  Eep.  1202,  97  S.  W.  25.  N.  Y. 
Cluireh  r.  Stevens,  56  Misc.  572,  107 
N.  Y.  Supp.  310. 

Contract  or  statutory.  Lesher  i\ 
U.  S.  I'^delitv  &  Guaranty  Co.,  239  111. 
502,  88  N.  E.  208,  affirming  144  111. 
App.  632. 

It  is  not  necessary  to  negative  the 
bar  of  the  statute  unless  prima  facie, 
on  the  facts  alleged,  the  action  would 
appear  to  be  barred,  in  which  case  it 
is  necessary  to  allege  the  exception 
deemed  sufTicient  to  take  the  case  out 
of  the  statute  or  to  prevent  it's  run- 
ning. Columbia  Sav.  &  Loan  Assn.  v. 
Clause,  13   Wyo.   166,  78  T'ac.   708. 

See  also  the  title  "Limitation  of 
Actions. ' ' 

15.  Eomer  r.  Conter,  53  Minn.  171, 
54  N.  W.  1052;  Eobertson  Lumb.  Co. 
r.  State  Bank,  14  N.  D.  511,  105  N.  W. 
719. 

But  where  tlie  breach  of  the  contract 
sued  on  consists  of  nonpayment  of  an 
agreed  sum,  plaintiff  must  allege  that 
it  has  not  been  paid.  Lent  v.  New 
York  &  M.  E.  Co.,  130  N.  Y.  504,  29 
N.  E.  988. 

See  also  the  title  ""Payment." 

16.  Goodman  v.  Alexander,  165 
N.  Y.   289,  59   N.   E.   145. 

A  complaint  in  an  action  for  spe- 
cific performance  of  a  contract  made 
by  a  married  woman  need  not  allege 
that  she  was  of  the  age  of  twenty- 
one   years,   though    otherwise   the   con- 


DECLARATION   AND    COMPLAINT 


685 


however,*^  as  where  the  matters  so  alleged  strengthen  the  plaintiff's 
case,^*  or  where  it  is  necessary  to  do  so  in  order  to  make  out  a  cause 
of  action.^**  It  is  not  anticipating  a  defense  to  state  facts  which  bring 
plaintiff's  case  within  an  exception  to  the  general  rule,-"  nor  is  the 
rule  violated  by  a  necessary  and  incidental  disclosure  of  a  defense  in 
stating  a  cause  of  action.-^  If  plaintiff  undertakes  to  negative  a  defense, 
he  must  effectually  show  that  it  is  insufficient. -- 

B.  ]\Iaxner  of  Alleging  Facts.  —  1.  General  Rules.  —  The  codes 
and  practice  acts  of  most  of  the  states  specifically  provide  that  the 
complaint  or  equivalent  pleading  shall  contain  a  plain  and  concise 
statement  of  the  facts  constituting  the  plaintiff's  cause  of  action,^^ 


tract   would   be   unenforceable.     Miller 
f.  Fisher,  1  Ariz.  232,  25  Pac.  631. 

17.  May  anticipate  the  defense  of 
res  adjudUata.  Amshel  v.  Hosenfeld, 
20  Pa.  Super.  376. 

May  plead  waiver  of  conditions  in 
a  contract  (German  Ins.  Co.  r.  Shader, 
68  Neb.  1,  93  N.  W.  972),  or  facts  im- 
peaching a  release  of  the  liability 
which  is  the  foundation  of  the  action 
(Wade  V.  Rusher,  4  Bosw.  (X.  Y.) 
537). 

Johnson   r.   Harrison    (Ind.),   97 
930;    Hunt    V.    State,    93    Ind. 


18. 

N.    E 
311. 
19. 


May  do  so  in  an  action  on  a 
note,  where  a  release  of  the  maker 
from  all  liability  is  endorsed  on  the 
note.  Latta  r.  "Miller,  109  Ind.  302, 
10   N.  E.  100. 

In  an  action  on  an  insurance  policy 
it  was  held  proper  for  plaintiff  to  show 
the  reason  why  the  api)lication  did 
not  correctly  state  the  facts  respect- 
ing the  incumbrance.  Bowhis  v.  Phenix 
Ins.  Co.,  133  Ind.  lOn,  32  X.  E.  319. 

In  an  action  against  the  clerk  for 
issuing  a  license  to  marry  plaintiff's 
infant  daughter  without  his  consent, 
the  complaint  must  negative  the  ex- 
istence of  those  facts  which  would 
authorize  the  issuance  of  the  Ucense. 
Blann  r.  Beal,  5  Ala.  3.57. 

20.  Johnson  r.  Harrison  (Ind.),  97 
N.  E.  930;  Cleveland,  C,  C.  &  St.  L. 
B.  Co.  V.  Moore,  170  Ind.  328,  82  N.  E. 
52,  84  X.  E.  540. 

21.  Johnson  t'.  JIarrison  (Ind.),  97 
N.  E.  930;  Lake  Erie  &  W.  E.  Co.  f. 
Holland.    162   Ind.    406,    69    X.    E.    138. 

22.  Karr  r.  Board  of  Comrs.,  170 
Ind.  571,  85  N.  E.  1;  Bowlus  f.  Phenix 
Ins.  Co.,  133  Ind.  106,  32  X.  E.  319; 
Morgan  r.  Lake  Shore  &  M.  S.  R.  Co., 
130  Ind.  101.  28  X.  E.  548;  Town  of 
Andrews   f.  Sellers,  11   Ind.  App.  301, 


38  N.  E.  1101;  Jessup  r.  Jessup,  7  Ind. 
App.  573,  34  X.  E.  1017. 

23.  Arizona.— Rev.  St.,  1901,  §1289; 
Willard  i\  Carrigan,  8  Ariz.  70,  68 
Pac.   538. 

Arkansas.— Kirby 's  Dig.,  §6091;  Ball 
V.   Fulton    County,' 31    Ark.    379. 

California. — In  ordinary  and  concise 
language.  Code.  Civ.  Proc,  §426;  Kin- 
ley  r.  Thelen,  158  Cal.  175,  110  Pac. 
513;  Barbour  v.  Flick,  126  Cal.  628, 
59  Pac.  122;  Hurlbutt  v.  Spaulding  Saw 
Co.,  93  Cal.  5.5,  28  Pac.  795;  Payne 
&  Dewey  r.  Treadwell,  16  Cal.  220; 
Hardv  r.  Johnson,  1  Wheat.  (U.  S.) 
371,  17  L.  ed.  502. 

Colorado.— Code,  1910.  §55;  Grimes  v. 
Greenblatt,  47  Colo.  495,  107  Pac.  1111; 
Soden  v.  Murphy,  42  Colo.  352,  94  Pac. 
353;  Leitensdorfer  v.  King,  7  Colo.  436, 
4  Pac.   37. 

Connecticut.— Gen.  St.,  1902,  §§607, 
614;  Craft  Refrigerating  Mach.  Co.  V. 
Quinnipiac  Brewing  Co.,  63  Conn.  551, 
29  Atl.  76;  Wall  v.  Toomey,  52  Conn. 
35. 

Georgia. — Plainly,  fully,  and  distinct- 
ly setting  forth  his  charge,  ground  of 
complaint,  and  demand.  Code,  1895, 
§4960;  Western  &  A.  R.  Co.  r.  Tate, 
129  Ga.  526,  59  S.  E.  266;  Carter  v. 
Penn,  79  Ga.  747,  4  S.  E.  896;  Logan 
f.  Bond,  13  Ga.  192;  Wrightsville  & 
T.  R.  Co.  r.  Vaughan,  9  Ga.  App.  371, 
71  S.  E.  691;  Cedartown  Cotton  &  Ex- 
port Co.  V.  Miles,  2  Ga.  App.  79,  58 
S.  E.  289. 

Idaho.— In  ordinary  and  concise  lan- 
guage. Rev.  Codes,  §4168;  Coleman  v. 
Jaggers,  12  Idaho  125.  85  Pac.  894; 
Rauh  r.  Oliver.  10  Idaho  3,  77  Pac. 
20;  Porter  r.  Allen,  8  Idaho  358,  69 
Pac.  105.  236;  Murphv  v.  Russell  & 
Co.,  8  Idaho  133,  67  Pac.  421;  Shaw 
f.  Manville,  4  Idaho  369,  39  Pac.  559. 

Indiana. — A  statement   of  the  facts 
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constituting  the  cause  of  action,  in 
plain  and  concise  language,  in  such 
manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  is 
intended.  Burns'  Ann.  St.,  1908,  §343; 
Terre  Haute  Electric  Co.  v.  Roberts, 
174  Ind.  351,  91  N.  E.  941;  Thomas 
Madden,  Son  &  Co.  v.  Wilcox,  174  Ind. 
657,  91  N.  E.  933,  aUirming  88  N.  E. 
871,  89  N.  E.  955;  City  of  Logansport 
f.  Kilim,  159  Ind.  68,  64  N.  E.  595; 
Harvey  i\  Hand  (Ind.  App.),  95  N.  E. 
1020;  Holconib  v.  Norman  (Ind.  App.), 
91  N.  E.  625;  Wabash  E.  Co.  r.  Becdle 
(Ind.),  87  N.  E.   690,  88  N.   E.  535. 

Iowa, — "A  statement  of  the  facts 
constituting  plaintiff's  cause  of  ac- 
tion." Code,  §3559;  HoUoway  V.  Grif- 
fith, 32  Iowa  409. 

Kansas. — In  ordinary  and  concise 
language.  Gen.  St.,  1909,  §5685;  Ar- 
nold r.  Atchison,  T.  &  S.  F.  R.  Co.,  81 
Kan.  400,  105  Pac.  541;  McKeevcr  f. 
Buker,  80  Kan.  201,  101  Pac.  991;  Ed- 
wards r.  Hartshorn,  72  Kan.  19,  82 
Pac.  520;  Chase  v.  Atchison,  T.  &  S. 
F.  R.  Co.,  70  Kan.  546,  79  Pac.  153; 
McGonigle  v.  Atchison,  33  Kan.  726, 
7  Pac,  550;  Bernhard  r.  City  of  Wyan- 
dotte, 33  Kan,  465,  6  Pac.  617;  Morris 
V.  Case,  4  Kan.  App.  691,  46  Pac.  54; 
Frick  V.  Carson,  3  Kan.  App.  478,  43 
Pac,  820. 

Kentucky. — The  petition  must  state 
facts  which  constitute  a  cause  of  ac- 
tion in  favor  of  the  plaintiff  against 
the  defendant.  Civ.  Code,  1906,  §90; 
Maguiar  v.  Henry,  84  Ky.  1;  Hill  v. 
Barrett,  14  B.  Mon,  83; 'Louisville  & 
Portland  Canal  Co.  v.  Mnrpliy,  9  Bush 
522;  Stivers  V.  Baker,  10  Ky.  L.  Rep. 
523,    9    S.    W.    491, 

Louisiana, — "The  petition  must  con- 
tain a  clear  and  concise  statement  of 
the  object  of  the  demand,  as  well  as 
of  the  nature  of  the  title,  or  the  cause 
of  action  on  which  it  is  founded." 
Code  Pr.,  art,  172. 

Maryland. — Any  declaration  which 
contains  a  plain  statement  of  the  facts 
necessary  to  constitute  a  ground  of  ac- 
tion shall  be  sufficient.  Pub.  Gen.  Laws, 
art.  75,  §3;  iLapp  v.  Stanton,  81  Atl. 
675;  Caledonian  Ins.  Co.  v.  "Traub,  80 
Md.  214,  30  Atl.  904;  Chesapeake  & 
P,  Tel.  Co.  V.  Mackenzie,  74  Md.  36, 
21  Atl.  690;  Ruby  v.  iState,  55  Md. 
484;    Crichton   r.    Smith,   34   Md.   42. 

Massachusetts,— The  declaration  shall 
state  concisely  and  with  substantial 
certainty  the   substantive  facts  neces- 
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sary  to  constitute  the  cause  of  action. 
Rev,  Laws,  c  173,  §6;  Dolau  v.  Alley, 
153  Mass.  380,  26  N.  E.  989;  Breltun 
V.  Anthony,  103  Mass.  37;  Warren  v. 
Ferdinand,  9  Allen  357;  Denny  f.  Den- 
nv,  8  Allen  311;  Prentiss  r,  Barnes,  6 
Allen  41U. 

Minnesota,— Rev,  Laws,  1905,  §4127; 
Lovering  v.  Webb  Pub,  Co.,  1U8  Minn. 
62,  lis  N.  W.  61;  Rev  r.  Simpson,  22 
How.    (U.  S.)   341,  16 'l.  ed.  260, 

Mississippi. — Code,  1906,  §729;  Coop- 
wood  r.  McCandless,  54  So.  1007;  Lam- 
kin  r.  Nye,  43  Miss.  241, 

Missouri.— Rev.  St.,  1909,  §1794; 
Rush  V.  Brown,  101  Mo.  586,  14  S.  W. 
7;>5;  Christy  r.  Butcher,  153  Mo.  App, 
397,   134   S.   W.   1058;   Bick   v.   Vaughn, 

140  Mo.  App.  595,  120  S.  W.  618;  Cen- 
tral American  Steamship  Co.  r.  Mo- 
bile &  O.  R.  Co.,  144  Mo.  App.  43, 
128  S.  W.  822, 

Montana, — In  ordinary  and  concise 
language.  Rev.  Code,  1907,  §t>532; 
Hostv  r.  Moulton  Water  Co.,  39  Mont. 
310,  i02  Pac.  568;  Forsell  r.  Pittsburgh 
&  Mont.  Copper  Co.,  38  Mont.  403,  100 
Pac.  218;  Raiche  r.  Morrison,  37  Mont. 
244,  95  Pac.  1061;  State  v.  Owsley,  17 
Mont.  94. 

Nebraska.— Tn  ordinary  and  concise 
language.  Comp.  St.,  1911,  §6066;  Ball 
r.  Beaumont,  59  Neb.  631,  81  N.  W. 
858. 

Nevada, — Tn  ordinary  and  concise 
language.     Comp.  Laws,  §3134. 

New  Jersey.— Laws  1912,  c.  231, 
Schodulo    A.    §§17,   35. 

New  York.— Code  Civ.  Proc,  §481; 
Payne  v.  New  York,  S.  &  W.  R.  Co., 
201   N.  Y.   436,  95  N.   E.   19,  reversing 

141  App.  Div.  833,  125  N.  Y.  Supp.' 
1011;  Keefe  v.  Lee,  197  N.  Y.  68,  90 
N.  E.  344,  reversing  109  N.  Y.  Supp. 
1134;  National  Citizens'  Bank  v.  Top- 
litz,  178  N.  Y.  464,  71  N.  E.  1;  Theil- 
ing  V.  Marshall,  124  N.  Y.  Supp.  1066; 
Consolidated  Rubber  Tire  Co.  v.  Fire- 
stone Tire  &  Rubber  Co.,  120  N,  Y. 
Supp,  128;  People  r.  Lewis,  131  App. 
Div.  336,  115  N.  Y.  Supp.  909;  Todd 
r.  Union  Casualty  &  Surety  Co.,  70 
App.   Div.   52.    74 'n.   Y.   Supp.   1062. 

North  Carolina.— Rev.,  1905,  §467; 
Eddleman  v.  Lentz,  72  S.  E.  1011; 
Staton  V.  Webb,  49  S.  E.  55;  Lassiter 
V.  Norfolk  &  C.  R.  Co.,  136  N,  C, 
89,  48  S.  E.  642;  Glenn  V.  Sumner,  132 
IT.  S.  152,  10  Sup.  Ct.  41,  33  L.  ed. 
SOL 
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North  Dakota.  — Rev.  Codes,  1903, 
§6S52. 

Ohio. — Tn  ordinary  and  concise  lan- 
guage. Gen.  Code,  1910,  §11,305;  State 
V.  Collins,  82  Ohio  St.  240,  92  X.  E. 
439;  Baltimore  &  O.  R.  Co.  V.  Wilson, 
31  Ohio  St.  555. 

Oklahoma,— Tn  ordinary  and  concise 
language.  Comp.  Laws,  1909,  §5627; 
Eggleston    v.    Williams,    120    Pac.    944. 

Oregon.— L.  O.  L.,  §67;  Woodward  r. 
Oregon  R.  &  N.  Co.,  18  Ore.  289,  22 
Pac.  1076. 

Pennsylvania. — The  declaration  in  ac- 
tions of  assumpsit  or  trespass  shall 
consist  of  a  concise  statement  of 
plaintiff's  demand  as  provided  in  Act 
March  21,  1806,  §5;  Act  May  25,  1887, 
§3  (P.  L.  271),  3  Purdon's  Dig.,  3615; 
National  Bank  r.  Lake  Erie  Asphalt 
Block  Co.,  82  Atl.  773;  Mink  v.  Shaf- 
fer, 124  Pa.  280,  16  Atl.  805. 

The  statute  does  not  exclude  from 
its  operation  cases  cognizable  before  a 
justice  of  the  peace.  The  reference 
to  the  Act  of  18W3  "was  for  the  pur- 
pose of  designating  the  kind  of  state- 
n^ent  contemplated  by  the  Act  of  1887, 
and  not  for  the  purjiose  of  reading  into 
the  latter  all  the  provisions  and  re- 
strictions of  the  former  act."  Lanfer 
f.  Landis,  125  Pa.  104,  17  Atl.  242. 

The  reference  to  the  act  of  1806  re- 
lates to  the  form  of  the  declaration 
and  not  to  its  substance.  Emmens  i*. 
Gebhart,  7   T'a.  Co.  Ct.  522. 

South  Carolina.— Code  Civ.  Proc, 
$163;  Nance  r.  Georgia,  C.  &  N.  R. 
Co.,  35  S.  C.  307,  14  S.  E.  629;  Bank 
of  Timmonsville  t'.  Fidelity  &  Casualty 
Co.,  120  Fed.   313. 

South  Dakota.— Code  Civ.  Proc, 
$119;  Iowa  £;  Dak.  Tel.  Co.  r.  Scham- 
ber,  15  S.  D.  588,  91  N.  W.  78;  Sher- 
man r.  Port  Huron  E.  &  T.  Co.,  8  S.  D. 
343,  66  N.  W.  1077;  Caldwell  v.  Myers, 
2  S.  D.  506,  51  N.  W.  210;  Aultman  & 
Co.  V.  Siglinger,  2  S.  D.  442,  50  N.  W. 
911. 

Tennessee. — All  pleadings  shall  state 
only  material  facts,  without  argument 
or  inference,  as  briefly  as  is  consistent 
with  presenting  the  matter  in  issue  in 
an  intelligible  form.  Shannon's  Code, 
$4602. 

"Any  pleading  possessing  the  fol- 
lowing requisites  is  sufficient:  (1) 
When  it  conveys  a  reasonable  certain- 
ty of  meaning;  (2)  when,  by  a  fair 
and    natural    construction,    it    shows    a 


substantial  cause  of  action  or  defense." 
Shannon's  Code,  §4605. 

Texas.  — A  full  and  clear  statement 
of  the  cause  of  action,  and  such  other 
allegations,  pertinent  to  the  cause,  as 
the  plaintiff  may  deem  necessary  to 
sustain  his  suit.  Sayle's  Civ.  St.,  art. 
1191;  Edgar  r.  Galveston  City  Co.,  46 
Tex.  421;  Beal  v.  Batte,  31  Tex.  372; 
Trinity  &  B.  V.  R.  Co,  f.  Saunders 
(Tex. ' Civ.   App.),   120   S.  W.   272. 

Utah.— Tn  ordinary  and  concise  lan- 
guage. Comp.  Laws,  1907,  §2960;  Kil- 
patrick-Koch  Dry-Goods  Co.  v.  Box,  13 
rtah  494,  45  Pac.  629;  Parley's  Park 
Silver  Min.  Co.  v.  Kerr,  130  U,  S.  256, 
9  Sup.   Ct.   511,  32  L.  ed,   906. 

Washington. — Rem.  &  Ball.  Anno, 
Codes  k  St..  §25S;  Fransioli  f.  Thomp- 
son, 55  Wash.  259,  104  Pac.  278;  Dist- 
ler  f.  Dabney,  3  Wash.  200,  28  Pac. 
335. 

Wisconsin. — Constituting  each  cause 
of  action.  St.,  1898,  §2646;  Hiles  f. 
Johnson.  67  Wis.  517,  30  N.  W.  721. 

Wyoming. — In  ordinary  and  concise 
language.  Comp.  Laws,  1910,  §4379; 
Ramsey  v.  Johnson,  7  Wyo,  392,  52  Pac. 
1084. 

Is  sufficient  if  the  facts  are  stated 
in  a  plain  and  concise  manner,  with 
a  demand  for  judgment,  Budd  r.  How- 
ard Thomas  Co.,  40  Misc,  52,  81  N.  Y. 
Supp.  152. 

The  pleading  should  contain  a  state- 
ment of  the  facts  constituting  the 
cause  of  action,  so  plainly  and  con- 
cisely worded  that  what  is  intended 
may  be  known  from  what  is  said  in 
the  pleading.  Island  Coal  Co,  r.  Clem- 
mitt,   19   Iiid.   Aj.p.    21.   49   X.   E.   38. 

Facts  Must  Be  Stated  Concisely, 
N^ew  Bern  Banking  k  Trust  Co.  v. 
Duffy  (N,  C),  72  S.  E.  96;  Blackmore 
r.  W'inders,  144  N.  C.  212,  5:5  S.  E.  874; 
Clark  r.  Lindsay,  7  Pa.  Super.  43;  Park 
r.  Standard  Spinning  Co.,  135  Fed. 
860, 

"One  of  the  purposes  of  the  cole 
is  to  substitute  specific  and  concise 
statements  of  the  actual  facts  of  each 
controversy  for  the  more  general  dec- 
larations of  demands  formerly  in  use 
in  courts  of  law,  and  the  unnecessarily 
prolix  and  elaborate  pleadings  in  chan- 
cery. The  object  in  view  is  to  have 
the'  defendant  fully  advised  in  each 
case  of  the  precise  complaint  he  is 
called  upon  to  meet."  Rush  f.  Brown, 
101    Mo.    586,    14    S.    W.    735. 

A   concise    statement    means    "one 
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without  unnecessary  repetition."    Facts  should  be  stated  in  narrative 
form,"  and  in  their  logical  and  natural  order.^" 

Under  the  common  law  system  of  pleading  the  facts  are  required 
to  be  stated  according  to  their  legal  effect.-^  Under  the  codes  and 
practice  acts  they  may  ordinarily  be  pleaded  either  as  they  actually 
exist  or  according  to  their  legal  effect." 


that  expresses,  in  comprehensive  and 
brief  terms,  the  facts  which  constitute 
the  cause  of  action."  Anchor  Sav. 
Bank  v.  Stoneham  Tannery  Co.,  8  Pa. 
Co.  Ct.   303. 

The  provision  that  the  cause  of  ac- 
tion shall  be  plainly  and  concisely 
stated  "does  not  mean  that  essential 
fullness  of  statement  shall  be  sacri- 
ficed to  conciseness,  but  that  all  the 
facts  going  to  make  up  the  cause  of 
action  must  be  stated  as  plainly  and 
concisely  as  is  consistent  with  ac- 
curacy, and  that  no  material  allegation 
should  be  omitted."  Eddleman  r. 
Lentz  (N.  C),  72  S.  E.  1011. 

The  plain  and  concise  statement  of 
facts  required  by  the  statute  "is  not 
necessarily  limited  to  a  statement  of 
meager  ultimate  facts,  which  might  en- 
able the  plaintiff  to  recover  nominal 
damages,  but  means  such  a  comprehen- 
sive statement  of  the  facts  constituting 
the  cause  of  action  upon  which  the 
pleader  expects  to  recover  as  will  en- 
able the  defense  to  comprehend  the 
nature  of  the  cause  of  action."  Lev- 
ering V.  Webb  Pub.  Co.,  108  Minn.  62, 
118  N.  W.  61. 

24.  Ark.— Kirby's  Dig.,  §6091.  Colo. 
Code,  1910,  §55.  Ind.— Without  repe- 
tition. Burns'  Ann.  St.,  190S,  §343; 
Harvey  v.  Hand  (Ind.  App.),  95  N.  E. 
1020.  Kan.— Gen.  St.,  1909,  §56^5. 
Minn.— Rev.  Laws,  1905,  §4127.  Miss. 
Code,  1906,  §729.  Neb.— Without  repe- 
tition. Comp.  St.,  1911,  §6666.  N.  Y. 
Code  Civ.  Proc,  §481.  N.  C— Eev., 
1905,  §467.  N.  D.— Rev.  Codes,  1905, 
§6852.  Okla.  —  Without  repetition. 
Comp.  iLaws,  1909,  §5627.  Ore.— Lord's 
Ore.  Laws,  §67.  S.  C— Code  Civ.  Proc, 
§163;  Bank  of  Timmonsville  V.  Fidelity 
&  Casualty  Co.,  120  Fed.  315.  S.  D. 
Code  Civ.  Proc,  §119.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §258.  Wis. 
St.,  1898,  §2646. 

See  also  N.  J.  Laws  1912,  c  231, 
Schedule  A,    §25. 

The  essential  facts  should  be  alleged 
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simply  and  without  unnecessary  pro- 
lixity. Baltzell  V.  Nosier,  1  Iowa  588. 
The  statute  prohibits  unnecessary 
repetition,  biit  does  not  prohibit  repe- 
tition entirelv.  Manders  r.  Craft,  3 
Colo.  App.  236,  32  Pac.  836. 

25.  Wall  r.  Toomey,  52  Conn.  33. 

26.  "In  a  declaration  artistically 
drawn  the  pleader  should  set  out  the 
facts  which  constitute  his  cause  of  ac- 
tion logically,  and  in  their  natural  or- 
der, showing  his  right,  the  injury,  and 
the  cause  of  action."  Williams  r.  Ra- 
per,  67  Mich.  427,  34  N.  W.  890. 

"It  being  the  object  of  all  pleading 
to  reach  a  specific  and  delinite  issue 
upon  a  material  fact  which  constitutes 
the  subject-matter  of  dispute,  the  facts 
constituting  the  cause  of  action  or 
ground  of  defense  should  now,  as  be- 
fore the  code,  be  stated  in  tlieir  logical 
order  and  with  clearness  and  precision. 
The  right  invaded,  the  breach  of  duty, 
and  the  resulting  damage,  should  be 
made  clearlv  to  appear  from  the  facta 
stated."  Baltimore  &  O.  R.  Co.  V.  Wil- 
son, 31  Ohio  St.  555. 

27.  1  Chit.  PI.,  237.  Matter  of  in- 
ducement may  be  alleged  according  to 
its  legal  effect.  1  Chit.  PI.  292;  Ed- 
wards r.  National  Window  Glass  Job- 
bers' Assn.   (N.  J.),  68  Atl.  800. 

28.  Rochester  R.  Co.  v.  Robinson, 
133  N.  Y.  242,  30  N.  E.  1008;  New 
York  News  Pub.  Co.  v.  National  Steam- 
ship Co.,   148   N.  Y.  39,  42  N.   E.  514, 

It  is  sufficient  to  allege  that  a  cor- 
poration was  "duly"  organized,  and 
it  is  not  necessary  to  show  the  precise 
steps  taken  to  accomplish  that  result. 
Lorillard  v.  Clyde,  86  N.  Y.  384. 

The' performance  of  statutory  condi- 
tions precedent  to  the  right  to  sue  may 
be  pleaded  in  the  form  of  conclusions 
of  fact  without  setting  out  in  detail 
all  the  evidentiary  facts.  United 
Building  Material  Co.  v.  Odell,  67  Misc. 
584,  123  N.  Y.  Supp.  313. 

Acts  and  contracts  may  be  stated  ac- 
cording to  their  legal  effect.    Craft  Ee- 
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Clearness  and  Certainty.  —  Both  under  the  common  law  system  of 
pleading  and  under  the  codes,  the  essential  facts  must  be  alleged  clearly 
and  distinctly,-^  accurately,^"  and  with  reasonable  certainty,^^  in  such 


frigerating  Mach.  Co.  v.  Quinnipiac 
Brew.  Co.,  63  Conn.  559,  29  Atl.  76; 
N.  J.  Laws  1912,  c.  231,  Schedule  A, 
§21,   p.    3S8. 

Ag  to  the  right  to  plead  written  in- 
struments aocording  to  their  legal  ef- 
fect see  IX,  B,  6,  infra. 

29,  United  States  Fidelity  &  Guar- 
anty Co.  r.  District  Grand  l.O'lge,  etc., 
58  Fla.  373,  50  So.  952;  Woodbury  v. 
Tampa  Water  Works  Co.,  57  Fla.  243, 

49  So.  556;  Hoopes  r.  Crane,  56  Fla. 
395,  47  So.  992;  Ferguson  v.  National 
Shoemakers    (Me.),    79   Atl.   469. 

The  facts  constituting  the  cause  of 
action  must  be  stated  with  sufficient 
clearness  and  fullness  to  enable  the 
court  to  see  that,  upon  the  facts  stated, 
the  plaintiff  is  entitled  to  relief.  Ault- 
man    &   Co.   r.   Siglinger,   2    S.   D.   442, 

50  N.  W.  911. 

The  code  contemplates  succinctneos 
and  perspicuity.  The  petition  should 
be  as  much  a  logical  statement  of 
plaintiflf's  cause  of  action  as  was  re- 
quired by  the  rules  of  the  common 
law,  the  cause  of  aftion  being  made 
clear  and  palpable,  and  not  concealed, 
either  by  terms  and  expressions  too 
general,  or  by  a  too  copious  use  of 
language.  McCounoughey  f.  Welder,  2 
Iowa  408. 

"All  matters  of  substance  essential 
to  a  good  cause  of  action  must  be  set 
out  with  clearness  and  precision,  but 
the  use  of  technical  words  is  not  re- 
quired." Young  r.  Geiske,  209  Pa. 
515.  58  Atl.  887. 

There  must  be  certainty,  clearness 
and  conciseness,  and  a  compliance  with 
the  other  essential  rules  in  the  science 
of  pleading  which  have  been  adopted 
for  the  purpose  of  evolving  real  issues 
from  the  controversv.  Xew  Bern  Bank- 
ing &  Trust  Co.  V.  Duffy,  156  N.  C.  83, 
72  S.  E.  96;  Blackmore  r.  W^inders,  144 
N.   C.   212.  .56   Atl.   874. 

As  to  all  matters  of  substance,  com- 
pleteness, accuracy  and  precision  are 
as  necessarv  as  thev  were  formerly. 
Murphv  r.  tavlor,  173  Pa.  317,  33  Atl. 
1041;  Winkleblake  v.  Van  Dyke,  161 
Pa.  5,  28  Atl.  937;  Newbold  r.  Pen- 
nock.  1.54  Pa.  591.  26  Atl.  606;  Fritz 
V.    Hathaway,    135    Pa.    274,    19    Atl. 


1011;    Fisher    v.    Paff,    11     Pa.     Super, 
401. 

The  code  rule  requiring  pleadings  to 
be  construed  favorably  to  the  pleader 
does  not  permit  him  "to  disregard  the 
ordinary  and  familiar  rule  requiring 
pleadings  to  be  so  drawn  as  to  present 
clearly  the  issues  in  the  ease."  Eddie- 
man  r.  Lentz  (X.  C),  72  S.  E.  1011. 

30.  Murphv  r.  Tavlor,  173  Pa.  317, 
33  Atl.  104l";  WinJvleblake  r.  Van 
Dyke,  161  Pa.  5,  28  Atl.  937;  New- 
bold  r.  Pennock,  154  Pa.  591,  26  Atl. 
606;  Fritz  r.  Hathawav,  135  Pa.  274, 
19  Atl.  1011;  Fisher  v.  Paff,  11  Pa. 
Super.  401. 

"It  should  be  not  only  concise,  but 
precise;  exhibiting,  with  accuracy  and 
completeness,  the  ground  on  wTiich  re- 
covery is  souirht."  Clark  v.  Lindsay, 
7  Pa."  Super.  43, 

Technical  accuracy  of  pleading  is 
not  required  in  the  district  court,  and 
it  is  sufficient  if  the  state  of  demand 
states  a  legal  cause  of  action,  apprais- 
ing the  defendant  of  the  claim  against 
him,  and  so  stating  it  that  it  may 
afterwards  appear  what  was  decided. 
De  ,Tianne  r.  Citizens'  Protective  Assn., 
79  N.  ,L  L.  107,  74  Atl.  443;  O'Donnell 
r.  Weiler,  72  X.  .1.  L.  142,  59  Atl, 
10.55;  Patten  l\  lleustis,  26  X,  J.  L. 
293. 

31.  Will's  Gould  PL,  366,  et  seq., 
and  the  following  cases:  Fla. — Capital 
City  Bank  r.  Ililson,  59  Fla.  215,  51 
So.' 853;  Bennett  v.  Herring,  1  Fla.  4."4. 
Ind,— Evansville  &  S,  T.  Co.  v.  Spiegel 
(Ind,  App.),  94  X.  E,  718.  Mass, 
Read  f.  Smith,  1  Allen  519,  N,  C. 
Xew  Bern  Banking  &  Trust  Co.  v. 
Duffy,  156  N,  C.  83,  72  S,  E.  96; 
Blackmore  t'.  Winders,  144  X,  C,  212, 
56  Atl.  874. 

"While  the  plaintiff  is  not  required 
to  make  a  detailed  and  minute  state- 
ment of  the  circumstances  of  the  cause 
of  action,  he  must  nevertheless  set  forth 
in  his  declaration  the  facts  upon  which 
he  bases  his  action,  with  a  particularity 
and  certainty  that  will  reasonably  in- 
form the  defendant  what  he  proposes 
to  prove  at  the  trial,  in  order  that 
the  defendant  may  have  a  fair  oppor- 
tunity  to   meet    and    controvert    those 
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a  way  as  to  fully  advise  the  defendant  of  the  cause  of  action  he  is 
called  upon  to  meet  so  that  he  may  prepare  his  defense."    The  aver- 


facts  in  defense."  Campbell  v.  Walk- 
er (Del.),  76  Atl.  475.  See  also  to 
the  same  effect,  King  i\  Wilmington  & 
N.  C.  E.  R.  Co.,  1  Penne.  (Del.),  452,41 
Atl.  975. 

In  making  the  required  specification 
of  circumstances  it  is  not  sullicicnt  to 
state  a  mere  conclusion  of  law,  nor 
the  result  or  conclusion  of  fact  arising 
from  circumstances  not  set  forth  in 
the  declaration,  nor  to  make  a  general 
statement  of  facts  which  admits  of  al- 
most any  proof  to  sustain  it.  Camp- 
bell V.  'Walker  (Del.),  76  Atl.  475; 
King  V.  Wilmington  &  N.  C.  E.  R.  Co., 
1  Penne.    (Del.),  452,  41   Atl.   975. 

Before  the  adoption  of  the  practice 
act  the  rule  was  "that  the  declaration 
must  allege  all  circumstances  necessary 
for  the  support  of  the  action,  and  con- 
tain a  full,  regular  and  methodical 
statement  of  the  injury  which  the 
plaintiff  has  sustained,  with  such  pre- 
cision, certainty  and  clearness  that  the 
defendant,  knowing  what  he  is  called 
upon  to  answer,  may  be  able  to  plead 
a  direct  and  unequivocal  plea;  and 
that  the  jury  may  be  able  to  give  a 
complete  verdict  upon  the  issue,  and 
the  court,  consistently  with  the  rules 
of  law,  may  give  a  certain  and  dis- 
tinct judgment  upon  the  premises.  1 
Chit.  PL,  285."  Read  v.  Smith,  1  Al- 
len  (Mass.)   519. 

The  common  law  rule  as  to  certainty 
is  embraced  in  the  code  provision  re- 
quiring a  statement  of  the  facts  in 
plain  and  concise  language.  Speeder 
Cvcle  Co.  V.  Teeter,  18  Ind.  App.  474, 
48  N.  E.  595. 

For  a  full  discussion  of  this  question 
see  the  title  "Certainty  In  Plead- 
ing." 

32.  Fla.— Kirton  v.  Atlantic  C.  L. 
R.  Co.,  57  Fla.  79,  49  So.  1024.  Idaho. 
McLean  i'.  City  of  Lewiston,  '8  Idaho 
472,  69  Pac.  478;  Porter  v.  Allen,  8 
Idaho  358,  69  Pac.  105,  236.  Ind. 
Lincoln  v.  Ragsdale,  7  Ind.  App.  354, 
31  N.  E.  581.  Md.— Lapp  v.  Stanton, 
81  Atl.  675;  Anne  Arundel  County  i'. 
Carr,  111  Md.  141,  73  Atl.  668;  Gent 
r.  Cole,  38  Md.  110.  Mass.— Read  v. 
Smith,  1  Allen  519.  Mich. — Creen  v. 
Michigan  Cent.  R.  Co.,  133  N.  W.  956. 
Pa.  — National  Bank  v.  Lake  Erie  As- 
phalt   Block    Co.,   82    Atl.    773;    Smith, 
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Kline  &  French  Co.  t\  Smith,  1G6  Pa. 
563,  31  Atl.  343;  Park  v.  Standard 
Spinning  Co.,  135  Fed.  860. 

"The  time,  place  and  circumstances 
of  the  matter  in  action,  so  far  as  re- 
lied on  and  within  the  knowledge  of 
the  party,  must  be  specified  with  a 
fullness  and  fairness  that  will  reason- 
ably appraise  the  opposing  party  of 
what  he  is  required  to  meet."  Camp- 
bell V.  Walker  (Del.),  76  Atl.  475.  See 
also  to  the  same  effect,  Jones  r.  Peo- 
ples Rv..  4  Penne.  (Del.)  201,  53  Atl. 
1065;  king  r.  Wilmington  &  N.  C.  E. 
R.  Co.,  1  Penne.  (Del.),  452,  41  Atl. 
975. 

"Facts  must  be  set  forth  with  cer- 
tainty, so  that  they  may  be  understood 
by  the  party,  who  is  to  answer  them, 
by  the  jury,  who  are  to  ascertain  the 
truth  oif  the  allegation,  and  by  the 
court,  who  is  to  give  judgment  there- 
on." I  Chit.  PI.  (9th  Am.  ed.)  232; 
Alabama  Great  Southern  R.  Co.  v. 
Cardwell  (Ala.),  55  So.  185;  Virginia 
Cedar  Works  r.  Dalea,  109  Va.  333, 
64  S.  E.  41;  Moore  r.  Baltimore  &  O. 
R.   Co.,  103  Va.   1S9,  48  S.   E.  8'^7. 

Under  the  Codes.— The  reformed  pro- 
cedure does  not  abolish  the  rule  that 
"the  facts  must  be  so  plainly  and  fully 
and  distinctly  set  forth  as  to  inform 
the  opposite  party  of  the  grounds  of 
the  plaintiff's  action,  to  enable  the 
jury  to  find  an  intelligible  and  com- 
])lete  verdict,  and  to  enable  the  court 
to  declare  distinctly  the  law  of  the 
case."  Murphy  v.  Lawrence,  2  Ga. 
257. 

One  of  the  great  objects  to  be  at- 
tained by  the  code  "was  to  compel 
the  plaintiff  to  place  upon  the  record 
the  specific  and  particular  facts  which 
he  claims  entitle  him  to  recover.  The 
field  of  inquiry  is  thus  narrowed,  and 
defendant  is  enabled  to  come  into 
court  advised  beforehand  of  the  par- 
ticular facts  he  must  come  prepared 
to  contest."  Woodward  f.  Oregon  R. 
&  N.  Co.,  18  Ore.  296,  22  Pac.  1076. 

The  object  of  the  provision  requir- 
ing a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  ac- 
tion is  to  notify  the  defendant  in 
advance  of  the  issues  to  be  tried  in 
order  that  he  may  properly  prepare  his 
defense.  Thill  v.  Hoyt,  37  App.  Div. 
521,  56  N.  Y.  Supp.  78. 
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ments  must  be  sufficiently  intelligible  so  that  a  material  issue  may  be 
taken  upon  thera.^^ 

In  order  to  prevent  prolixity,  general  pleading  is  permitted  where 
the  subject  comprehends  multiplicity  of  matter  and  a  great  variety 
of  facts.3*  Less  particularity  is  required  in  averring  matter  of  induce- 
ment,^^ and  matters  which  are,  in  their  nature,  more  within  the  knowl- 
edge of  the  defendant  than  the  plaintiff.^** 

Must  Be  stated  Positively.  —  Facts  must  be  alleged  positively,"  and 
directly,"*  and  not  argumentatively,^^  or  by  way  of  recital,"  or  left  to 
inference." 

Conclusions  of  Law.  —  Except  as  the  rule  has  been  modified  by  statute, 
the  pleader  must  state  facts  and  not  conclusions  of  law."  Statutes  in 
many  states,  however,  pro\'ide  that  certain  matters  may  be  alleged 
in  the  form  of  a  conclusion,  such  as  the  rendition  of  a  judgment,"  or 


The  code  should  not  be  so  interpreted 
as  to  sanction  such  vagueness  and  un- 
certainty as  would  leave  the  adverse 
party  in  doubt  as  to  the  relief  de- 
manded, and  hence  as  to  the  mode  of 
trial  and  the  issues  which  would  be 
decisive.  Rush  v.  Brown,  101  Mo.  586, 
14  S.  W.  73.5. 

But  plaintiff  is  not  obliged  to  dis 
close  his  case  with  the  same  niceness 
and  precision  as  was  required  in  a  del- 
ist rat  Ion.  Miirdock  V.  Martin,  132  Pa- 
86,  18  Atl.  1114. 

33.  Burns  r.  Eeeves,  127  Ala.  127, 
28  So.  554. 

34.  1  Chit.  n..  23.5;  Chicago  St.  L. 
&  P.  R.  Co.  r.  Wolcott,  141  Ind.  267, 
39  N.  E.  4.51;  Equitable  Ace.  Ins.  Co. 
r.  Rtout.  13.")  Ind.  444.  33  N.  E.  (323. 

35.  Pfeiffer  r.  Wilke  (Tex.  Civ. 
App.),  107  S.   W.  361. 

36.  Ala. — Louisville  &  N.  R.  Co.  r. 
Jones,  83  Ala.  376.  3  So.  902.  Mo.— Mc- 
Nees  r.  Missouri  Pac.  R.  Co.,  22  Mo. 
App.  224.  N.  Y.  — Xellis  r.  De  Forest,  16 
Barb.  61.  S.  C  — Hughes  r.  Orange- 
burg Mfg.  Co.,  81  S.  C.  354,  62  S.  E. 
404. 

37.  Merely  stating  that  facts  are 
alleged  to  exist  is  insufficient.  Holton 
r.  Sand  Point  Lumb.  Co.,  7  Idaho  573, 
64  Pac.  889. 

38.  Indianapolis  Traction  Sc  Termi- 
nal Co.  r.  Mathews  (Ind.),  07  X.  E. 
320;  Louisville  &  R.  Co.  v.  Sandford 
117  Ind.  265,  19  N.  E.  770;  Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  r.  Rogers,  45 
Ind.  App.  230.  87  N.  E.  28;  Aultman  & 
Co.  r.  Siglinger,  2  S.  D.  442,  50  N.  W. 
911. 

"The  foregoing  words  being  spoken" 


is  not  a  compliance  with  the  code,  since 
it  does  not  state  in  terms  that  they 
were  spoken,  but  merely  assumes  that 
thev  were.  Thompson  v.  Read,  63 
Mis'c.  235,  118  X.  Y.  Supp.  453. 

39.  Crump  f.  Mins,  64  N.  C.  767. 

40.  Ind. — Ofroerer  r.  Gfroerer,  173 
Ind.  424,  90  N.  E.  606;  Sutton  r.  Tood, 
24  Ind.  App.  519.  55  N.  E.  9S0.  Mo. 
Nichols  &  Shepard  Co.  v.  Hubert,  150 
Mo.  620,  51  S.  W.  1031.  S.  D.  — Ault- 
man &  Co.  r.  Siglinger,  2  S.  D.  442, 
50  N.  W.  911. 

41.  Conn. — Price  r.  Bonteiller,  79 
Conn.  255,  64  Atl.  227.  Ind.— Indian- 
apolis Traction  &  Terminal  Co.  «. 
Mathews,  97  X.  E.  320;  Louisville,  etc.. 
R.  Co.  V.  Sandford,  117  Ind.  265,  19 
N.  E.  770;  Pittsburg.  C,  C.  &  St.  L. 
R.  Co.  r.  Rogers,  45  Ind.  App.  230,  87 
X.  E.  28.  Va.  — Eaton  v.  Moore,  111 
Va.  400,  69  S.  E.  326. 

42.  See  the  title  "Conclusions  of 
Law." 

43.  In  pleading  a  judgment  or  other 
determination  of  a  court  or  officer,  it 
is  not  necessary  to  state  the  facts  con- 
ferring jurisdiction,  but  is  sufficient  to 
state  that  such  judgment  was  duly 
made  or  given.  Cal.— Code  Civ.  Proc, 
§4-56;  Williams  f.  Lane,  158  Cal.  39, 
109  Pac.  873.  la.— Code,  §3625;  Amer- 
ican Emigrant  Co.  r.  Fuller,  83  Iowa 
599,  50  X.  W.  48.  Minn.  — Rev.  Laws, 
190.5.  §4146.  Neb.-Comp.  St.,  1911, 
§6698.  N.  Y.— Code  Civ.  Proc,  §532; 
Baxter  r.  Lancaster,  58  App.  Div.  380, 
68  X.  Y.  Supp.  1093.  N.  D.— Rev. 
Codes,  1905,  §6871.  Ohio.— Gen.  Code, 
1910,  §11338.  Okla.— Comp.  St.,  1909, 
§5661.     Ore.— L.  O.  L.,  §87.     See  Ash- 
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the  performance  of  conditions  precedent  in  a  contract/'  or  the  capacity- 


ley  V.  Pick,  53  Ore.  410,  100  Pac.  1103. 
S.  C— Code  Civ.  Proc,  §182.  S.  D. 
Code  Civ.  Proc,  §138.  Utah.— Comp. 
Laws,  1907,  §2990.  Wash.— Rem.  & 
Ball.  Ann.  Codes  &  .St.,  §287.  Wis.— St., 
1898,  §2673.  Wyo.— Comp.  St.,  1910, 
§4410. 

Even  if  it  is  not  necessary  to  use 
the  precise  language  of  the  statute, 
•words  to  the  same  effect  or  substance 
must  be  used.  People  v.  Bacon,  37  App. 
Div.  414,  55  N.  Y.  Supp.  1045;  Hunt 
V.  Dutcher,  13  How.  Pr.   (N.  Y.)   539. 

The  "word  "duly"  must  be  used. 
Hunt  V.  Dutcher,  13  How.  Pr.  (N.  Y.) 
539. 

In  pleading  a  ^I'udgment  of  a  justice's 
court,  "the  statement  that  the  judg- 
ment  was  'duly  given'  is  one  of  sub- 
stance and  the  omission  to  allege  it  is 
fatal  to  the  complaint."  Tuttle  r. 
Eobinson,  91  Hun  187,  36  N.  Y.  Supp. 
346. 

It  is  insufficient  to  allege  merely 
that  a  "judgment  was  recovered"  in 
a  court  of  special  and  limited  juris- 
diction, and  was  "duly  entered  and 
docketed."  People  v.  Bacon,  37  App. 
Div.  414,  55  N.  Y.  Supp.  1045. 

The  word  "duly"  means  according 
to  law,  and  includes  both  form  and 
substance.  The  expression  "duly  ad- 
judged" means  adjudged  according  to 
law,  "that  is,  according  to  the  statute 
governing  the  subject,  and  implies  the 
existence  of  every  fact  essential  to 
perfect  regularity  of  procedure,  and 
to  confer  jurisdiction  both  of  the  sub- 
ject-matter and  of  the  parties  affected 
by  the  judgment."  Brownell  r.  Town 
of  Greenwich,  114  N.  Y.  518,  22  N.  E. 
24. 

In  the  case  of  a  judgment  of  a  court 
of  general  and  superior  jurisdiction 
it  is  not  necessary  to  allege  that  the 
court  acquired  jurisdiction,  and  hence 
the  omission  of  the  word  "duly"  in 
declaring  on  such  a  judgment  is  imma- 
terial. Such  qualifying  word  is  neces- 
sary only  in  pleading  the  determina- 
tion of  a  court  or  ofiicer  of  special 
jurisdiction.  Eutenic  t\  Hamaker,  40 
Ore.  450,  67  Pac.  196. 

At  common  law  in  pleading  judg- 
ments of  inferior  courts  of  special  and 
limited  jurisdiction,  a  general  aver- 
ment of  jurisdiction  was  not  sufficient, 
but  it  was  necessary  to  state  the  facts 
upon  which  jurisdiction  depended,  and 
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to  show  jurisdiction  of  the  person  as 
well  as  of  tlie  subject-matter.  Tuttle 
r.  Robinson,  91  Hun  187,  36  N.  Y. 
Supp.  346. 

Even  without  the  code  provision  such 
a  general  allegation  is  sufficient  where 
the  court  is  one  of  general  jurisdiction. 
Baxter  r.  Lancaster,  58  App.  Div.  380, 
68  N.  Y.  Supp.  1093. 

44.  Cal.  — Code  Oiv.  Proc,  §457; 
Richards  V.  Travelers  Ins.  Co.,  89  Cal. 
170,  26  Pac.  762;  Cowan  v.  Phenix  Ins. 
Co.,  78  Cal.  181,  20  Pac.  408.  See  Allen 
V.  Home  Ins.  Co.,  133  Cal.  29,  65  Pac. 
139;  California  Imp.  Co.  v.  Revnolds, 
123  Cal.  88,  55  Pac.  802.  Fla."— Rev. 
St.,  §1045;  Hartford  Fire  Ins.  Co.  v. 
Redding,  47  Fla.  228,  37  So.  62;  Tillis 
V.  Liverpool  &  London  &  Globe  Ins.  Co., 
46  Fla.  268,  35  So.  171.  Ind.— Burns' 
Ann.  St.,  1908,  §376;  Fireman's  Fund 
Ins.  Co.  r.  Finklestoin,  164  Ind.  376, 
73  N.  E.  814;  Mondamin  Meadows  Dairy 
Co.  r.  Brudi,  163  Ind.  642,  72  X.  E.  643; 
Fairbanks  v.  Meyers,  98  Ind.  92;  Pur- 
due r.  Noffsinger,  15  Ind.  386; 
Jennings  v.  Shertz,  45  Ind.  App.  120, 
'88  N.  E.  729;  Workingmen's  Mut.  Pro- 
tective Assn.  V.  Swanson,  43  Ind.  App. 
379,  87  N.  E.  668;  Ohio  Farmers'  Ins. 
Co.  V.  Vogel  (Ind.  Aj.p.),  73  N.  E.  612. 
la.  — Code,  §3626;  Clark  r.  Riddle,  100 
Towa  270,  70  N.  W.  207;  Brock  r.  Des 
Moines  Ins.  Co.,  96  Iowa  39,  64  N.  W. 
6S5;  Ilalfertv  v.  Wilinering,  112  U.  S. 
713,  5  iSup.'ct.  364,  28  L.  ed.  858. 
Minn.— Rev.  Laws,  1905,  §4150.  Mo. 
Farmers  Bank  v.  Manchester  Assur. 
Co.,  106  Mo.  App.  114,  80  S.  W.  299. 
Neb.— Comp.  St.,  1911,  §6699;  German- 
American  Ins.  Co.  V.  Etherton,  25  Neb. 
565,  41  X.  W.  406.  N.  J.— Prac.  Act, 
§118,  3  Comp.  St.  4089;  Dimick  v.  Met- 
ropolitan Life  Ins.  Co.,  67  N.  J.  L. 
367,  51  Atl.  692;  Stratton  f.  Essex 
County  Park  Co.,  16^4  Fed.  901.  N.  Y. 
Code  Civ.  Proc,  §533;  Sager  v.  Gonner- 
mann,  50  Misc.  500,  100  N.  Y.  Supp. 
406;  Fox  v.  Cowperthwait,  60  App. 
Div.  528,  69  N.  Y.  Supp.  912;  Ketchum 
V.  Belding.  58  App.  Div.  295,  68  N.  Y. 
Supp.  1099;  Clement  v.  Dowling,  171 
Fed.  607.  N.  D.— Rev.  Codes,  1905, 
§6872.  Ohio.— Gen.  Code,  1910,  §11339; 
Royal  Ins.  Co.  v.  Ries,  80  Ohio  St. 
272,  88  N.  E.  638;  Crawford  V.  Satter- 
field,  27  Ohio  St.  421.  Okla.— Comp. 
St.,  1909,  §5662.  Ore.— L.  O.  L.,  §88; 
Tongue  v.  State  Board  of  Agriculture, 
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of  a  plaintiff  suing  as  a  corporation,"  or  partnership, ^«  or  in  a  repre- 
sentative capacity.*^ 

The  federal  courtswill  follow  the  state  practice  in  determining  the 
sufficiency  and  scope  of  the  declaration  or  complaint  in  actions  at 
law/^ 


55  Ore.  61,  105  Pac.  250;  Long  Creek 
Bldg.  Assn.  V.  State  Ins.  Co.,  29  Ore. 
569,  46  Pac.  366;  Fisk  r.  Ilenane,  13 
Ore.  156,  9  Pac.  322.  S.  C— Code  Civ. 
Proc,  §183.  S.  D.— Code  Civ.  Proc, 
§139;  Stenson  r.  Elfmann,  26  S.  D.  134, 
128  N.  W.  5<^8.  Utah. — Comp.  Laws, 
1907  §2991.  Wash.  — rLoni.  &  Ball.  Ann. 
Codes  &  St.,  §2SS.  Wis.-St.,  189S, 
§2674;  Bank  of  River  Falls  v.  German- 
American  Ins.  Co.,  72  Wis.  535,  40  N. 
W.  506;  Sohobacher  v.  Gerniantown 
Farmers'  :\rnt.  Ins.  Co.,  59  Wis.  86, 
17  N.  W.  969;  Reif  v.  Paige,  55  Wis. 
496,  13  N.  W.  473;  Boardman  f.  West- 
chester Fire  Ins.  Co.,  54  Wis.  364,  11 
N.  W.  417.  Wyo. — Comp.  St.,  1910, 
84411. 

Is  permissible  only  in  the  cases  au- 
thorized, and  express  reference  must  be 
made  to  the  provision  counted  on. 
Howser  v.  Melcher,  40  Mich.  185. 

The  statute  applies  equally  where 
performance  by  some  person  other  than 

the    plaintiff    is    involved.      Dimick    v. 

Metropolitan  Life  Ins.  Co.,  67  N.  J.  L. 

273,   51    Atl.   692. 

The    statute    applies    in    actions    of 

assumpsit.     Dimick  r.  Metropolitan  Life 

Ins.  Co.,  67   N.  J.  L.  367,  51    Atl.   692. 
A  general  allegation  of  performance 

is    overcome     by     specific     allegations 

showine  the  contrarv.     Home  Ins.  Co. 

V.  Liiulsey,  26  Oliio  St.  348. 

The    -word     "duly"    must    be    used. 

Clement  r.  American  Fire  Ins.  Co.,  70 

App.   Div.   435,   75   X.   Y.   Supp.   484. 
An    allegation    "that    the   work    was 


action  is  brought,  necessary  for  the 
plaintiff  to  do,  as  a  condition  prece- 
dent, to  render  the  defendant  liable 
upon  the  contract  set  forth  in  the  peti- 
tion. It  includes  as  well  express  con- 
ditions precedent,  as  constructive  and 
implied  conditions:  such  as  previous 
demand  or  request,  previous  notice, 
readiness  to  perform."  Crawford  v. 
Satterfield,   27   Ohio  St.   421. 

Waiver.  It  is  insufficient  to  allege, 
without  more,  that  he  has  complied 
with  all  conditions  precedent  except 
in  so  far  as  compliance  has  been 
waived.  "If  he  has  performed,  then 
that  fact  must  be  alleged  without  quali- 
fication. If  he  has  not  performed,  for 
the  reason  that  defendant  waived  per- 
formance, then  the  conditions  waived 
and  the  facts  and  circumstances  con- 
stituting such  waiver  must  be  alleged." 
Todd  V.  Union  Casualty  &  Surety  Co., 
70  App.  Div.  52,  74  N.  Y.  Supp.  1062. 
In  pleading  performance,  "plaintiff 
may  safely  assume  that  conditions 
which  have  been  waived  will  not  be 
relied  upon,  and  allegations  of  waiver, 
to  meet  a  defense  based  on  such  con- 
ditions are  not  inconsistent  with  the 
statutory  allegation  that  all  conditions 
on  his  part  have  been  duly  performed." 
German  Ins.  Co.  v.  Shader,  68  Neb.  1, 
93  N.  W.  972. 

At  common  law  it  was  necessary  to 
set  out  all  the  facts  that  went  to  show 
performance.  Crawford  i'.  Satterfield, 
27  Ohio  St.  421. 

45.    la.— Code,    §3627;     Halferty    v. 


An    allegation    ••rnar    me    worn,    waa         --•     --     -,---'    °v    -t>     c   Q„r;    pf 
performed%ccor,li„^.  .0  ..con.rao,  •.    i,    W.taer.n.      12   U.  |,  ''3^5   S„p    C 


equivalent  to  an  allegation  that  the 
plaintiff  duly .  performed  all  tlie  con- 
ditions on  his  part,  and  is  sufficient. 
Griffin  c.  Pitman.  8  Ore.  342. 

That  the  plaintiff  "fully  complied 
•with  all  the  conditions  of  said  con- 
tract" is  sufficient.  Supreme  Tent, 
etc.,  V.  Ethridge,  43  Tnd.  App.  475,  87 
N.  F.  1049 

"The  legal  effe..-t  of  the  general 
averment  is  that  the  plaintiff  has  spe- 
cifically performed  each  and  every  act 
and  thing  required  by  the   nature   and 


364,  28  L.  fed.  858.  Minn.— Rev.  Laws, 
1905,  §4148.  Utah.— Comp.  Laws,  1907, 
§3000. 

46.  Iowa  Code,  §3627;  Halferty  v. 
Wilmering,  112  U.  S.  713,  5  Sup.  Ct. 
364,  28  L.  ed.  858;  Utah  Comp.  Laws, 
1907,   §3000. 

47.  Iowa,  Code,  §3627;  Halferty  v. 
Wilmering,  112  U.  S.  713,  5  Sup.  Ct. 
364,  28  L.  ed.  858;  Utah,  Comp.  Laws, 
1907,  §3000.  ^^    ^    ,^^ 

48.  Glenn  v.  Sumner,  132  U.  S.  152, 
10  Sup.  Ct.  41,  33  L.  ed.  301;   Robert- 


nd  tning  requirea    dv  uie   nauue   au<i  ^  ^',  ^..i^.   .  ...  _..,  --   -  ^„a    q  g 

terms  of  the  contract,  upon  which  the  son  v.  Perkins,  129  U.  b.   ^66,  y  oup. 
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2.  Allegations  on  Information  and  Belief. —  Allegations  on  infor- 
mation and  belief  are  generally  permissible  under  the  codes/"  hut 
matters  of  public  record  may  not  be  so  alleged.''"  Where  allowable, 
the  facts  must  be  charged  as  facts,  so  that  issue  may  be  joined  on 
them.^^ 

3.  Alternative  Pleading.  —  Facts  may  not  be  alleged  disjunctively, 
or  in  the  alternative,  except  when  expressly  authorized  by  statutc." 
In  some  states  this  form  of  pleading  is  permissible."    Where  allowed, 


Ct.  279,  32  iL.  ed.  686;  .T.  W.  Bishop 
Co.  r.  Shelhorse,  141  Fed.  643,  72  C.  C. 
A.  337. 

49.  N.  C— Eev.,  1905,  §489.  Utah. 
Flagstaff  S.  M.  Co.  v.  Patrick,  2  Utah 
304;  Thackara,  Buck  &  Co.  v.  Reid,  1 
Utah  238.  Wash.  — Warburton  i'.  Ealph, 
9  Wash.  537,  38  Pae.  140. 

Allegations  as  to  matters  peculiarly 
■within  the  knowledge  of  the  defend- 
ants, and  as  to  which  the  plaintiffs 
could  learn  only  from  statements  made 
by  others,  may  be  based  on  information 
and  belief.  Campbell-Kawannakoa  r. 
Campbell,  152  Cal.  201,  92  Pac.  184; 
McDcrmott  v.  Anaheim  Union  Water 
Co.,  124  Cal.  112,  56  Pae.  779. 

An  allegation  that  a  debtor  has  no 
property  other  than  that  conveyed 
which  is  sub.iect  to  execution  may  be 
so  made.  Kraemer  c.  Williams,  131 
App.    Div.    236,    115    N.    Y.    Supp.    721. 

Matters  ascertainable  from  the  rec- 
ords of  the  defendant  corporation  may 
be  so  alleged  though  such  records  are 
open  to  the  inspection  of  the  plaintiff 
since  such  records  may  be  contradicted 
if  they  do  not  speak  the  truth.  Mc- 
Dermott  v.  Anaheim  Union  Water  Co., 
124  Cal.  112,  56  Pac.  779. 

In  Missouri  such  allegations  are  per- 
missible only  in  the  case  of  alternative 
pleading.  Nichols  &  Shepard  Co.  r.  Hu- 
bert, 150  Mo.  620,  51  S.  W.  1031. 

50.  Is  not  permissible  in  pleading  a 
matter  relating  to  the  existence  or  non- 
existence of  a  public  record,  the  truth 
of  which  is  readilv  ascertainable.  Stein- 
berg V.  Saltzmanj  130  Wis.  419,  110  N. 
W.  198. 

51.  An  allegation  that  a  party  "is 
informed  and  believes"  that  certain 
facts  exist,  without  further  alleging 
on  information  and  belief  that  such 
facts  do  exist,  is  insufficient.  Idaho. 
Swank  v.  Sweetwater  Irr.  &  Power  Co., 
15  Idaho  353,  98  Pac.  297.  Mo.— Nich- 
ols &  Shepard  Co.  v.  Hubert,  150  Mo. 
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620,  51  S.  W.  1031.  Wash.— Warbur- 
ton V.  Ealph,  9  Wash.  537,  38  Fac.  140. 
An  allegation  that  plaintiff  "has 
reason  to  believe"  and  therefoie 
"alleges"  is  sufficient.  Ware-Kramer 
Tobacco  Co.  r.  American  Tobacco  Co., 
180  Fed.  160. 

52,  Ala.  — Sloss-Rheffield  Steel  A 
Iron  Co.  r.  Smith,  166  Ala.  437.  52  So. 
38.  Ind.— Wheeler  r.  Thayer,  121  Ind. 
64.  22  X.  E.  972.  Minn.  — Anderson  r. 
Minneapolis.  St.  P.  &  S.  S.  M.  R.  Co., 
10.3  Minn.  224,  114  N.  W.  1123.  S,  0. 
Iseman  f,  McMillan,  36  S,  C,  27,  15  S, 
E.  336. 

It  is  not  permissible,  even  though  if 
either  of  the  averments  is  true,  a  cause 
of  action  will  lie.  Jamison  v.  King,  50 
Cal.  132. 

In  Clague  r.  Hodgson,  16  Minn.  329, 
it  was  held  that  an  allegation  that  de- 
fendant "took  or  caused  to  be  taken" 
certain  property  from  the  defendant 
was  not  bad  as  a  statement  in  the  alter- 
native, since  defendant  was  equally 
liable  in  either  case  and  the  statements 
amounted  to  the  same  thing,  and  hence 
the  latter  was  surplusage. 

Remedy.— The  defect  is  one  of  sub- 
stance and  is  reached  by  general  de- 
murrer. Macurda  r.  Lewiston  Journal 
Co.,  104  Me.  554,  72  Atl.  490. 

A  demurrer  will  lie  on  the  ground 
that  the  complaint  is  uncertain  and 
ambiguous.  Jamison  v.  King,  50  Cal. 
132. 

Where  the  only  effect  is  to  make  the 
pleading  uncertain,  the  remedy  is  by 
motion.  Where  two  causes  of  action 
are  alleged,  one  of  which  is  sufficient 
to  constitute  a  cause  of  action  and 
the  other  rot,  they  neutralize  each 
other,  and  demurrer  will  lie.  Anderson 
r.  Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co., 
103   Minn.   224,   114   N.   W.   1123. 

53.  Connecticut. — Craft  Refrigerat- 
ing Mach.  Co.  V.  Quinnipiac  Brewing 
Co.,  63  Conn.  551,  29  Atl.  76. 


DECLARATION   AND    COMPLAINT 


695 


different  states  of  facts  may  be  alleged  in  the  alternative,  where,  if 
eitlier  is  true,  a  cause  of  action  is  shown, ^*  but  not  where  defendant 
would  be  liable  under  one  of  them  and  not  under  the  other.^^ 

4.  Ultimate  as  Distinguished  From  Evidentiary  Facts.  —  The 
plaintiff  is  only  required  to  plead  the  ultimate  facts  which  go  to  make 
up  his  cause  of  action.  He  need  not,  and  should  not,  plead  mere 
matters  of  evidence."* 


Massachusetts.— If  the  nature  of  the 
ease  requires  it,  breaches  may  be  al- 
leged in  the  alternative.  Eev.  Laws, 
1902,  c.  173,  §6,  p.  1551. 

Missouri.— Either  party  may  allege 
any  fact  or  title  alternatively,  declar- 
ing his  belief  of  one  alternative  or  the 
other,  and  his  ignorance  whether  it  be 
the  one  or  the  other.  Eev.  St.,  1909, 
81828.  Hendricks  v.  Calloway,  211  Mo. 
536,  111  S.  W.  60;  Behen  v.  St.  Louis 
Transit  Co.,  186  Mo.  430,  85  S.  W.  346; 
Nichols  &  Shepard  Co.  v.  Hubert,  150 
Mo.  620,  51  S.  W.  1031. 

New  Jersey. — Plaintiff  may  claim 
alternative  relief  based  upon  an  alter- 
native construction  or  ascertainment 
of  his  cause  of  action.  Laws  1912, 
c.  231,  Schedule  A,  §37,  p.  391. 

New  York. — An  alternative  allega- 
tion is  permissible  where  plaintiff 
knows  that  one  or  the  other  or  both 
of  two  states  of  fact  is  true,  but  not 
which,  and  defendant  would  be  liable 
in  either  case.  Mutual  Life  Ins.  Co.  v. 
McCurdy,  103  N.  Y.  Supp.  829;  Has- 
berg  r.  Mutual  Life  Ins.  Co.,  80  N.  Y. 
Supp.  867. 

If  such  averments  render  the  plead- 
ing uncertain,  the  remedy  is  by  mo- 
tion rather  than  by  demurrer.  Has- 
berg  r.  Mutual  Life'  Ins.  Co.,  80  N.  Y. 
Supp.  867. 

The  allegation  that  defendant  "sold 
or  converted"  certain  securities  is  too 
vague  and  indefinite.  Sprague  f.  Cur- 
rie.  117  N.  Y.  Supp.  481. 

Texas.  — May  plead  an  express  con- 
tract and  a  quantum  meruit  in  the  al- 
ternative, in  different  counts,  and  re- 
cover on  proof  of  either.  Jones  r. 
Holtzen  (Tex.  Civ.  App.),  141  S.  W. 
121;  Morrison  r.  Bartlett  (Tex.  Civ. 
App.),  131  S.  W.  1146. 

In  an  action  to  recover  the  value  of 
cattle  seized  under  an  attachment  it 
was  held  to  be  proper  to  allege  in  dif- 
ferent counts  that  the  cattle  belonged 
to  a  partnership  of  which  plaintiff  was 
a  member,  or  if  not,  that  they  belonged 


to  plaintiff  and  two  other  persons  as 
joint  owners,  and  to  pray  for  recovery 
of  the  full  value  of  the  cattle  for  the 
benefit  of  the  partnership,  or,  in  the 
alternative,  for  the  plaintiff's  propor- 
tionate share  of  their  value.  Mer- 
chants' &  Farmers'  Nat.  Bank  v.  John- 
son, 49  Tex.  Civ.  App.  242,  108  S.  W. 
491. 

Washington. — May  declare  on  an  ex- 
press contract  and  an  implied  one  in 
the  alternative.  Holm  r.  Chicago,  M. 
&  St.  P.  R.  Co.,  59  Wash.  293,  109 
Pac.  799. 

54.  If  a  petition  is  defective  which 
fails  to  allege  that  plaintiff  does  not 
know  which  alternative  is  true,  the 
remedy  is  by  motion  to  make  more  def- 
inite and  certain  or  to  require  an  elec- 
tion rather  than  by  motion  to  dismiss. 
Such  a  defect  is  waived  by  answering 
to  the  merits.  Hazelhurst  Lumb.  Co. 
r.  Carlisle  Mfg.  Co.,  130  Ky.  1,  112 
S.  W.  934. 

55.  Hazelhurst  Lumb.  Co.  v.  Car- 
lisle Mfg.  €o.,  130  Ky.  1,  112  S.  W. 
934. 

The  pleading  must  show  a  cause  of 
action  under  both  alternatives.  Baker 
f.  Atlanta,  B.  &  A.  R.  Co.,  163  Ala. 
101,  49  So.  751. 

If  either  alternative  is  insufficient, 
the  whole  count  is  had.  Mayor,  etc., 
of  Huntsville  v.  Ewing,  116  Ala.  576, 
22  So.  984.     See  also  X,  infra. 

56.  U.  S. — Campbell  v.  Wilcox,  11 
Wall.  421,  19  L.  ed.  973;  Bank  of 
Timpionsville  f.  Fidelity  &  Casualty 
Co.,  120  Fed.  315.  Ala.— Alabama 
Great  Southern  R.  Co.  v.  Cardwell,  55 
'So.  185;  Dickerso'n  v.  Finley,  158  Ala. 
149,  58  So.  548;  Burns  v.  Reeves,  127 
Ala.  127,  28  So.  554.  Ark.  — Ball  v. 
Fulton  County,  31  Ark.  379;  Ilolleville 
r.  Patrick,  14  Ark.  208.  Cal.  — Smith 
r.  Matthews,  81  Cal.  120,  22  Pac.  409; 
Green  r.  Palmer,  15  Cal.  411;  Ahlers 
V.  Smiley,  11  Cal.  App.  343,  104  Pac. 
997.  Conn.— Gen.  St.,  1902,  §614;  Fin- 
ken  V,  Elm   City  Brass   Co.,   73    Conn. 
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5.  Pleading  Statutes.  —  Under  the  common  law  system  of  pleading, 
a  statute  on  which  the  phiintiff  relies  must  be  both  pleaded  and  counted 
on."  Pleading  the  statute  is  stating  facts  which  bring  the  case  witliin 
it,^«  and  counting  on  it  is  making  express  reference  to  it  by  apt  terms 
to  show  the  source  of  right  relied  on.^^"  Under  the  codes  and  practice 
acts  of  the  various  states  it  is  generally  not  necessary  to  expressly 
refer  to  it,  if  it  is  a  public  act."" 


423,  47  Atl.  670.  Fla.— Biicki  v.  Cone, 
25  ria.  1,  6  So.  160.  111.— Willard  v. 
Zehr,  215  111.  148,  74  N.  E.  107; 
Springer  v.  Schultz,  205  111.  144,  68  N.  E. 
753,  affirming  105  111.  App.  544;  Owens  v. 
Lehigh  Valley  Coal  Co.,  115  HI.  App. 
142.  Ind.^Ohio  &  M.  R.  Co.  v.  Heaton, 
137  Iiul.  1,  35  N.  E.  687.  la.  — Wallace 
V.  Ryan,  93  Iowa  115,  61  N.  W.  395. 
Ky.— Louisville  &  Portland  Canal  Co. 
V.  Murphy,  9  Bush.  522.  Md.— United 
Surety  Co.  v.  Summers,  110  Md.  95, 
72  Atl.  775;  Philadelphia,  B.  &  W.  R. 
Co.  r.  Allen,  62  Atl.  245;  Ruby  v.  State, 
55  Md.  484.  Mass.— Dolan  v.  Alley, 
153  Mass.  380,  26  N.  E.  989.  Mich. 
Williams  v.  Raper,  67  Mich.  427,  34  N. 
W.  890;  Harvey  f.  Mc Adams,  32  Mich. 
472.  Mo. — McNess  i'.  Missouri  Pac 
R.  Co.,  22  Mo.  App.  224.  N.  Y.-Roch- 
ester  R.  Co.  v.  Robinson,  133  N.  Y. 
242,  30  N.  E.  1008;  Emery  v.  Pease, 
20  N.  Y.  62;  Cleminshaw  r.  Coon,  120 
N.  Y.  Supp.  181;  Welcke  t".  Trageser, 
131  App.  Div.  737,  116  N.  Y.  Supp. 
161;  Hamilton  r.  Hamilton,  124  App. 
Div.  619,  109  N.  Y.  Supp.  221;  Hoherty 
V.  Shields,  86  Hun  303;  Ilarpending  i". 
Shoemakek,  37  Barb.  270.  N.  C. 
Crump  V.  Nims,  64  N.  C.  767.  Ohio. 
State  V.  Collins,  '82  Ohio  St.  240,  92 
N.  E.  439.  S.  C. — Park  v.  Southern 
R.  Co..  78  S.  C.  302,  58  S.  E.  931.  Tex. 
Ross  V.  Fitch,  58  Tex.  148;  Houston  & 
T.  C.  R.  Co.  V.  Shafer,  54  Tex.  641, 
646;  San  Antonio  Light  Pub.  Co.  v. 
Lewy,  52  Tex.  Civ.  App.  22,  113  S.  W. 
574.  Va. — Chesapeake  &  O.  R.  Co.  v. 
Melton,  110  Va.  728,  67  S.  E.  346; 
Chesapeake  &  O.  R.  Co.  v.  Hunter, 
109  Va.  341,  64  S.  E.  44.  W.  Va. 
Bradley  v.  Norfolk  &  W.  R.  Co.,  66 
W.  Va.  462,  66  S.  E.  653.  Wis.— Bar- 
ney V.  City  of  Hartford,  73  Wis.  95, 
40   N.  W.  581. 

See  also  N.  J.  Laws  1912,  c.  231, 
Schedule  A,  §17,  p.  388. 

Only  the  ultimate  facts  as  distin- 
guished from  the  evidentiary  facts. 
Idaho.— McLean  v.  City  of  Lewiston, 
8  Idaho  472,  69  Pac.  478.    Mirm.— Lov- 
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ering  v.  Webb  Pub.  Co.,  106  Minn.  62, 
lis  N.  W.  61.  S.  D.  — Aultman  &  Co. 
V.  Siglinger,  2  S.  D.  442,  50  N.  W.  911. 

Only  the  ultimate  fact  to  be  proven 
need  be  stated.  The  circumstances 
tending  to  prove  the  ultimate  fact 
have  no  place  in  the  pleading.  Mc- 
Allister V.  Kuhn,  96  U.  S.  87,  24  L.  ed. 
615. 

Need  only  allege  the  ultimate  facts, 
those  which  could  not  be  struck  out 
of  the  pleading  without  leaving  it  in- 
sufficient, and  not  the  prior  or  probat- 
ive facts  which  go  to  establish  them. 
Pavne  &  Dewey  f.  Treadwell,  16  Cal. 
220. 

The  rule  applies  in  equitable  actions 
under  the  code.  Bowen  i,  Aubrey,  22 
Cal.   566. 

Where  plaintiff  pleads  his  evidence 
and  attemjits  to  draw  conclusions 
therefrom,  the  evidence  must  justify 
such  conclusions.  Koehler  v.  Wilson, 
129  N.  Y.  Supp.  532. 

57.  Leone  r.  Kelly,  77  Conn.  569, 
60  Atl.  136;  Howser'  v.  Melcher,  40 
Mich.  185. 

58.  Howser  v.  Melcher,  40  Mich. 
1S5. 

59.  Howser  v.  Melcher,  40  Mich. 
185. 

60.  Colo.— Denver,  T.  &  G.  R.  Co. 
r.  De  Graff,  2  Colo.  App.  42,  29  Pac. 
664.  Ind.— Ervin  v.  State,  150  Ind. 
332,  48  N.  E.  249.  la.— Bradbury  v. 
Chicago,  R.  I.  &  P.  R.  Co.,  149  Iowa 
51,  128  N.  W.  1;  Chicago,  B.  &  Q. 
R.  Co.  V.  Porter  Bros.  &  Hackworth, 
72  Iowa  426,  34  N.  W\  286.  Kan. 
Fowler  r.  Enzcnperger,  77  Kan.  406, 
94  Pac.  995.  Me.— Inhabitants  of  Peru 
V.  Barrett,  100  Me.  213,  60  Atl.  968. 
Mich.— Clark  v.  Village  of  North  Mus- 
kegon, 88  Mich.  308,  863,  50  N.  W.  254. 
Minn. — ^^Meshbesher  v.  Channellene  Oil 
&  Mfg.  Co.,  107  Minn.  104,  119  N.  W. 
428.  Mo.— Williams  v.  Atchison,  T.  & 
S.  F.  R.  Co.,  233  Mo.  666,  136  S.  W. 
304;  Lore  f.  American  Mfg.  Co.,  160 
Mo.  608,  61  S.  W.  678;  Emerson  v.  St 
Louis  &  H.  K.  Co.,  Ill  Mo.  161,  19  S. 
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Ordinarily  it  is  sufficient  to  declare  in  the  terms  of  a  penal  act,^^ 
or  to  allege  a  failure  to  perform  a  statutory  duty  substantially  in  the 
language  of  the  statute  imposing  it,''-  but  to  be  so  it  must  embrace 
all  the  essential  parts  of  such  language.^^ 

6.  Pleading  Written  Instruments.  —  "Written  instruments  may  be 
pleaded  in  hacc  vcrha,"'^  or  according  to  their  legal  effect.''^  Where 
pleaded  in  haec  verba,  the  instrument  must  show  on  its  face  in  direct 
terms  all  that  the  pleader  would  be  required  to  allege  in  pleading  it 
under  the  other  method."® 


W.  1113;  Kennayde  f.  Pacific  R.  Co., 
45  Mo.  255;  Hance  t\  Wabash  Western 
R.  Co.,  56  Mo.  App.  476.  Mont.  — State 
r.  Owslev,  17  Mont.  94,  42  Pae.  105. 
N.  J.— Pouth  r.  West  Windsor  Tp.,  82 
Atl.  852;  Thorpe  v.  Rankin,  19  N.  J. 
iL.  36.  Vt. — Morrisev  r.  Hughes,  65 
Vt.  553,  27  Atl.  205;'Westcott  r.  Cen- 
tral Vt.  R.  Co.,  61  Vt.  438,  17  Atl.  745. 

Need  not  refer  to  the  section  by 
number.  Bennett  r.  Town  of  Canter- 
'burv,  23  Conn.  356;  McKenzie  r.  United 
Rys.  Co.,  216  Mo.  1,  115  S.  W.  13. 

Where  it  is  a  domestic  public  statute, 
not  penal.  Leone  r.  Kelly,  77  Conn. 
569.  60  Atl.  136;  Town  of  Griswold  v. 
Gallup,  22  Conn.  208. 

But  in  an  action  to  recover  a  statu- 
tory penalty,  it  must  be  alleged  that 
the  acts  complained  of  were  contrary 
to  the  statute  imposing  the  penalty. 
Town  of  Griswold  v.  Gallup,  22  Conn. 
208. 

61.  Ark. — State  r.  Aetna  Fire  Ins, 
Co.,  66  Ark.  480,  51  S.  W.  638.  Cal. 
Fair  r.  Home  Gas  &  Electric  Co.,  13 
Cal.  App.  0^9,  110  Pac.  347.  HI.— Geb- 
hart  f.  Adams,  23  111.  397. 

62.  Pittsbureh,  C,  C.  &  St.  L.  R. 
Co.  V.  Brown,  44  Ind.  409;  Pittsburgh, 
C,  C.  &  St.  L.  R.  Co.  V.  Xewsome 
(Ind,  App.),  74  X.  E.  21;  Blanchard- 
Hamilton  Furniture  Co.  r.  Colvin,  32 
Ind.  App.  398,  69  N.  E.  1032. 

63.  W.  H.  Thomas  &  Son  Co.  V. 
Barnett,  135  Fed.  172. 

64.  Bliss  Code  PI..  §158,  and  the 
following  cases:  Idaho. — Porter  r. 
Allen,  8  Idaho  358,  69  Pac.  105.  236; 
More  t".  Elmore  County  Trr.  Co.,  3 
Idaho  729,  35  Pac.  171.  'Tex. — Bledsoe 
r.  Wills,  22  Tex.  650.  Wash.  — Seal  t: 
Cameron,  24  Wash.  62,  63  Pac.  1103. 
Wis.— Noonan  r.  Tsley.  21  Wis.   138. 

This  is  the  most  satisfactory  method. 
Joseph    r.    Holt.   37   Cal.    250. 

65.  1  Chit.  PI.,  430;  Bliss  Code  PI., 


§158,  and  the  following  cases:  TJ.  S. 
Struthers  f.  Drexel,  122  U.  S.  487,  7 
Sup.  Ct.  1293,  30  L.  ed.  1216;  Sheehy  v. 
Mandeville,  7  Cranch.  208,  3  L.  ed. 
317;  Bank  of  Timmonsville  V.  Fidelity 
&  Casualty  Co.,  120  Fed.  315.  Fla. 
Harrell  r.  burrance,  9  Fla.  490.  Idaho. 
Porter  v.  Allen,  8  Idaho  358,  69  Pac. 
105,  236;  More  r.  Elmore  County  Irr. 
Co..  3  Idaho  729,  35  Pac.  171.  Md. 
Fnited  Surety  C-o.  r.  Summers,  110 
Md.  95,  72  Atl.  775;  Xeale,  Harris  & 
Co.  r.  Fowler,  31  Md.  155;  Armstrong 
r.  Robinson,  5  Gill  &  J.  412.  Mass. 
Rev.  Laws,  1902,  c.  173,  §6;  Higgins  v. 
McDonnell,  16  Gray  386;  Suffolk  Bank 
r.  Lowell  Bank,  8  Allen  355.  Tex. 
Wooters  v.  International  &  G.  N.  R. 
Co.,  54  Tex.  294;  Towner  v.  Sayre,  4 
Tex.  28;  Modern  Order  of  Praetorians 
r.  Taylor  (Tex.  Civ.  App.),  127  S.  W. 
260.  Wash. — Seal  v.  Cameron,  24  Wash. 
62,  63   Pac.   1103. 

Both  at  common  law  and  under  the 
code.  Henke  r.  Eureka  Endowment 
Assn.,  100  Cal.  429,  34  Pac.  1089;  Jos- 
eph   V.  Holt,   37   Cal.   250. 

It  is  sufficient  if  its  substance  is 
correctlv  given.  Fairbanks  v.  Isham, 
16  Wis.'  118. 

Insurance  policies  are  expressly  ex- 
cepted by  the  statute,  and  it  is  suffi- 
cient in  such  case  for  plaintiff  to  state 
the  substantial  facts  on  which  he  relies 
and  allege  that  the  defendant  was 
thereby  bound,  by  the  terms  of  the 
policy,  to  pay  him  the  sum  sued  for. 
Pierce  r.  Charter  Oak  Ins.  Co.,  138 
Mass.  151. 

The  instrument  should  be  set  out  in 
such  a  way  that  the  court  and  the 
opposite  party  may  know  exactly  its 
character,  and  not  by  a  loose  general 
conversational  description.  Bledsoe  v. 
Wills,  22  Tex.  650. 

66.  Joseph  V.  Holt,  37  Cal.  2.o0; 
More  V.  Elmore  County  Irr.  Co.,  3 
Idaho  729,  35  Pac.  171. 
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Attaching  Copies  of  Instruments  Sued  On. —  In  some  jurisdictions  an  in- 
strument ^vhich  is  the  foundation  of  the  action  may  be  attached  to 
the  pleading  and  by  apt  allegations  made  a  part  thereof.*^ 

Statutes  in  many  states  provide  that  when  an  action  is  founded  on 
certain  classes  of  written  instruments  the  original  or  a  copy  thereof 
must  be  filed  with  the  declaration  or  complaint.*^*    Such  a  statute  does 


67.  Porter  r.  Allen,  8  Idaho  358,  69 
Pac.  105,  23G. 

An  instrument  sued  on  may  be  at- 
tached to  the  complaint  and  referred 
to  therein  in  such  a  way  as  to  put  de- 
fendant upon  inquiry  as  to  its  contents, 
and  in  such  case  it  need  not  be  set 
out  at  length  or  in  substance  in  the 
pleading.  Hays  v.  Dennis,  11  Wash. 
360,  39  Pac.  658. 

Written  instruments  forming  the 
whole  or  a  part  of  the  cause  of  action 
may  be  made  a  part  of  the  pleading 
by  attaching  the  originals  or  copies 
thereto  and  referring  to  them  in  the 
pleading  in  explanation  of  the  allega- 
tions of  the  petition.  District  & 
County  Ct.  rule  19  (67  S.  W.  xxi). 
Connor  r.  Zackrv,  54  Tex.  Civ.  App. 
188,.  117  S.  W.  177,  115  S.  W.  867. 

Attaching  such  instruments  does  not 
relieve  the  pleader  of  the  duty  of  mak- 
ing proper  allegations  in  the  pleading 
as  to  matters  of  which  the  exhibits 
may  be,  in  whole  or  in  part,  the  evi- 
dence. Connor  r.  Zackrv,  54  Tex.  Civ, 
App.  188,  117  S.  W.  177,' 115  S.  W.  867. 

It  is  not  essential  that  the  instru- 
ment be  described  by  its  right  name  in 
the  petition  if  a  copy  is  attached  and 
made  a  part  thereof  bv  reference. 
English  t\  Helms,  4  Tex.  "22S. 

The  terms  of  an  instrument  de- 
clared upon  and  made  a  part  of  the 
complaint  control,  on  demurrer,  gen- 
eral allegations  and  conclusions  hav- 
ing for  their  purpose  the  qualification 
of  its  provisions.  Kienle  r.  Fred 
Gretsehe  Eealty  Co.,  133  App.  Div. 
391,  117  N.  Y.  Supp.  500.  See  also, 
Bogardus  v.  New  York  Life  Ins.  Co., 
101  N.  Y.  328,  4  N.  E.  522. 

An  instrument  annexed  to  the  com- 
plaint cannot  be  considered  in  connec- 
tion with  a  cause  of  action  which  does 
not  refer  to  it.  Booz  r.  Cleveland 
School  Furniture  Co.,  45  App.  Div.  593, 
61  N.  Y.  Supp.  407.  See  also  the  title 
"Exhibits." 

In  New  Jersey,  in  pleading  any  docu- 
ment, a  copy  thereof  may  be  annexed 
to  the  pleading,  and  referred  to  there- 
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in,,  with  like  effect  as  if  it  were  re- 
cited at  length.  Laws  1912,  c.  231, 
Schedule  A,  §23,  p.  389. 

68.  Florida.— "All  bonds,  notes, 
bills  of  exchange,  covenants  and  ac- 
counts upon  which  suit  mav  be  brought, 
or  a  copv  thereof,  shall  be  filed  with 
the  declaration."  Gen.  St.,  1906, 
§1449.     Circuit  Court  rule  14. 

The  object  of  the  statute  and  rule 
is  to  appraise  the  defendant  of  the  na- 
ture and  extent  of  the  cause  of  action 
alleged,  in  order  that  he  may  plead 
thereto  with  greater  certaintv.  State 
r.  Seaboard  Air  Line  Rv.,  56'Fla.  670, 
47  So.  946;  Roval  Phosphate  Co.  r. 
Van  Ness,  53  Fla.  135,  43  So.  916; 
First  Nat.  Bank  r.  Savannah,  F.  &  W. 
R.   Co.,   36  Fla.   183.   18   So.   345. 

Ordinarily  such  instrument  forms  no 
part  of  the  declaration  (State  r.  Sea- 
board Air  Line  Ry.,  56  Fla.  670,  47 
So.  986;  Rnval  Phosphate  Co.  r.  Van 
Ness,  .53  Fla.  135.  43  So.  916;  First 
Nat.  Bank  r.  Savannah,  F.  &  W.  R. 
Co.,  36  Fla.  183,  18  So.  345),  unless 
mnde  so  bv  apt  words  (Hnopes  V. 
Crane,  56  Fla.  395,  47  So.  992;  Royal 
Phosphate  To.  V.  Van  Ness,  53  Fla. 
135.  43  So.  916"). 

In  Illinois  plaintiff  must  file  a  copy 
of  the  instrument  sued  on,  and  when 
so  filed  it  becomes  a  part  of  the  plead- 
ings in  the  case.  Mauvoo  v.  Ritter, 
97  r.  S.  389,  24  L.  ed.  1050. 

Indiana.— When  an.v  pleading  is 
founded  on  a  written  instrument  or  on 
an  account.  Burns*  Ann.  St.,  1908, 
§368. 

The  statute  does  not  necessarily  re- 
quire a  copy  of  the  whole  record  to 
be  filed  in  a  suit  on  a  .judgment.  Sny- 
der V.  Snyder,  25  Ind.  399. 

Nebraska. — If  the  action  is  founded 
on  a  note,  bill,  or  other  written  instru- 
ment, as  evidence  of  indebtedness.  If 
not  so  attached  and  filed  the  reason 
therefor  must  be  shown  in  the  plead- 
ing.    Comp.   St.,   1911,   §6665. 

The  petition  is  not  ob.iectionable 
where  it  is  alleged  that  the  instrument 
in   suit   has   been  lost   and   cannot   be 


DECLARATION   AND    COMPLAINT 


699 


found,  though  a  diligent  search  has 
been  made  for  it.  Kyan  v.  State  Bank, 
10  Neb.  524,  7  N.  W.  276. 

Ohio. — When  the  action  is  founded 
on  an  account  or  written  instrument 
of  indebtedness,  a  copy  thereof  must 
be  attached  to  and  filed  with  the  plead- 
ing, or  the  reason  for  its  omission 
stated.     Gen.  Code,  1910,  §11334. 

"Except  in  the  cases  especially  au- 
thorized by  the  code,  each  petition 
should  embody  in  itself,  and  without 
reference  to  any  other  paper  or  ex- 
hibit, the  facts  which  constitute  the 
cause  of  action."  Lynd  r.  Caylor,  1 
Ilandv  (Ohio)  576.  Quoted  with  ap- 
proval in  State  r.  Collins,  82  Ohio  St. 
240,  92  N.  E.  439. 

Oklahoma.  — When  the  action  is 
founded  on  an  account  or  written  in- 
strument of  indebtedness,  a  copy  must 
be  attached  and  filed,  or  the  reason 
for    its    omission    stated. 

If  founded  on  a  series  of  written 
Instruments  executed  by  the  same  per- 
son, it  shall  be  sufficient  to  attach  and 
file  a  copy  of  one  only,  and  in  suc- 
ceeding causes  of  action  to  set  forth 
in  general  terms  descriptions  of  the 
several  instruments  respectively. 
Corn  p.    Laws,    §.")658. 

Pennsylvania.— The  declaration  in 
assumpsit  must  be  accompanied  by 
copies  of  all  notes,  contracts,  book  en- 
tries, or  a  particular  reference  to  the 
records  of  any  court  within  the  county 
in  which  the  action  is  brought,  if  any, 
upon  which  the  plaintiff's  claim  is 
foMndc(l.  A  particular  reference  to  such 
record  or  to  the  record  of  any  deed 
or  mortgage,  or  other  instrument  of 
writing  recorded  in  such  county  shall 
be  sufficient  in  lieu  of  the  copy  thereof. 
Act  May  25,  1887,  §3  (P.  L.  271),  3 
Purdon's    Dig.,   3621,   et   seq. 

A  copy  must  be  attached  or  an  ex- 
cuse for  not  attaching  it  must  be 
pleaded  and  proved.  Smith  v.  Smith, 
33  Pa.  Co.  Ct.  113. 

This  provision  is  not  merely  direc- 
tory, but  is  absolutely  imperative, 
**and  if  the  copy  of  the  written  or 
printed  contract  on  which  the  action 
ia  founded,  or  any  part  thereof,  does 
not  ar-company  the  statement,  and  its 
absence  is  not  satisfactorily  accounted 
for,  the  omission  cannot  be  supplied 
by  averments  of  the  contents  or  the 
substance  of  the  missing  paper."  Acme 
Mfg.  Co.  r.  Reed.  181  Pa.  382.  37  Atl. 
552;  White  r.  Sperling,  24  Pa.  Super. 
120. 


It  is  a  sufficient  excuse  that  the  in- 
strument is  in  the  wrongful  and  ille- 
gal possession  of  the  defendant.  Smith 
f.   Smith,  33   Pa.   Co.   Ct.   113. 

The  averment  that  the  suit  is  brought 
upon  a  specialty,  reciting  it  in  haec 
verba  and  declaring  the  recital  to  be 
unqualifiedly  a  "copy,"  is  an  aver- 
ment of  possession  of  the  original  and 
to  all  intents  profcrt  of  it.  Smith  V. 
Smith,  33  Pa.  Co.  Ct.  113. 

The  copy  so  attached  is  merely  a 
matter  of  evidence  to  aid  in  procuring 
precision  of  statement.  Second  Nat. 
Bank  v.  Gardner,  171  Pa.  267,  33  Atl. 
188. 

Failure  to  set  out  in  full  papers 
which  ai"e  not  essential  to  the  cause 
of  action  is  not  fatal.  Peoples  St.  R. 
Co.  V.  Spencer,  156  Pa.  85,  27  Atl.  113. 
A  written  contract  need  not  be  filed 
where  plaintiff's  case  is  based  on  a 
subsequent  oral  modification  thereof. 
Malone  v.  Philadelphia  &  R.  R.,  157 
Pa.  430,  27   Atl.   756. 

In  a  suit  on  a  foreign  judgment  it 
is  not  necessary  that  the  note  on  which 
such  judgment  was  based  be  incorpor- 
ated in  the  statement.  First  Xat.  Bank 
f.  Crosby,  179  Pa.  63,  36  Atl.   155. 

"No  suitor  is  bound  to  attach  to 
his  statement  a  copy  of  the  multipli- 
cation table,  a  table  of  logarithms  or 
a  copy  of  life  tables."  United  Secur- 
ity, Life  Ins.  &  Trust  Co.  v.  Ritchey, 
187  Pa.  173,  40  Atl.  978. 

An  appraisement  list  of  property 
sold  need  not  be  attached  to  a  state- 
ment declaring  on  an  oral  contract  of 
sale.  Fabel  v.  Maver,  14  Pa.  Super. 
139. 

A  statement  containing  an  exact 
copy  of  the  recognizance  sued  on  and 
a  statement  that  the  record  of  the  for- 
feiture thereof  may  be  found  in  "the 
records  in  the  office  of  the  clerk  of 
said  court"  sufficiently  refers  to  the 
record.  Com.  r.  Meeser,  19  Pa.  Super. 
1. 

A  copy  of  the  account  using  num- 
bers to  designate  and  describe  the  arti- 
cles sold  is  sufficient.  Terriberry  v. 
Broude,  173  Pa.  48,  33  Atl.  699. 

Reference  to  the  record  of  an  in- 
strument recorded  in  the  county  is 
sufficient.  Siegel  v.  Haines  &  Co.,  15 
Pa.  Co.  Ct.  40. 

A  reference  to  the  record  of  a  deed 

has    the    same    effect    as    attaching    a 

copy   of    an    agreement    not    of    record, 

,  and    dispenses    with    the    necessity    of 

Vol.  VI 


700 


DECLARATION   AND    COMPLAINT 


not  necessarily  excuse  the  pleader  from  statinj,'  the  facts  upon  which 
his  action  is  predicated,""  and  does  not  preclude  him  from  doing  so.^" 

The  remedy  for  failure  to  comply  with  the  statute  is  prenerally  by 
motion,  and  demurrer  will  not  lie,"  thougii  a  contrary  rule  prevails  in 
IndianaJ^ 

In  some  states,  if  the  whole  instrument  is  not  set  out,  thr  court  may 
require  a  copy  or  the  original  to  be  filed  on  motion." 


attaching  such  copy.  Winderlich  V. 
Sadler,    189   Pa.    469,   42    Atl.    109. 

A  reference  to  records  of  a  court  in 
the  same  county  is  sufficient.  Kath- 
fon  V.  Locher,  215  Pa.  571,  64  Atl.  790. 

But  where  the  record  is  that  of  an- 
other county,  the  whole  record  must 
be  set  out.  Campbell  v.  Pittslnir^h  & 
W.  E.  Co.,  137  Pa.  574,  20  Atl.  949. 

Must  be  a  correct  and  complete 
copy.  Freeman  Bros.  v.  Kefowich,  '20 
Pa.  Co.  Ct.  17. 

Where  it  appears  upon  the  face  of 
the  statement  and  a  copy  of  the  con- 
tract filed  therewith  that  it  is  not  a 
complete  copy  or  full  statement  of  the 
contract  on  which  the  action  is  found- 
ed, a  demurrer  will  be  sustained. 
Fehl's  Exrx.  r.  Phoenix  Mut.  Life  Ins. 
Co.,  14  Pa.  Co.  Ct.  183. 

If  the  defect  is  discoverable  by  mere 
inspection  the  court  should  refuse  to 
enter  summary  judgment  against  de- 
fendant for  want  of  a  sufficient  affi- 
davit of  defense.  White  v.  Sperling, 
24  Pa.  Super.  120. 

Failure  to  comply  with  the  statute 
may  defeat  judgment  for  want  of  a 
sufficient  affidavit  of  defense,  or  may 
subject  plaintiff  to  rule  for  more  spe- 
cific statement  or  to  demurrer,  but 
after  plea  pleaded  and  issue  joined  at 
the  trial  does  not  prevent  the  admis- 
sion of  the  original  writing  in  evi- 
dence if  properly  proven  at  the  trial. 
Athens  Car  &  Coach  Co.  r.  Elsebree, 
19  Pa.  Super.  618. 

69.  Post  V.  Garrow,  18  Neb.  682,  26 
N.   W.   580. 

Plaintiff  must  file  a  statement  of  his 
demand  as  well  as  a  copy  of  the  writ- 
ing. Newbold  r.  Pennock,  154  Pa.  591, 
26  Atl.  606;  Gere  f.  Unger,  125  Pa. 
644,  17  Atl.  511;  Gould  v.  Gage,  118 
Pa.  559,  12  Atl.  476. 

Filing  such  copy  does  not  dispense 
with  the  necessity  of  also  including 
in  the  statement  every  ingredient  of 
a  good  cause  of  action.  Wunderlieh 
V.    Sadler,    189    Pa.    469,    42    Atl.    109; 
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Newbold   r.   Pennock,   134   Pa.   591,   26 
Atl.  606. 

It  does  not  dispense  with  the  neces- 
sity of  stating  in  the  petition  so  much 
of  a  contract  sued  on  as  shows  that 
the  plaintiff,  by  reason  of  the  alleged 
acts  or  omissions  on  hia  part,  and  of 
those  on  the  part  of  the  dofcnd;int, 
is  entitled  to  an  action  and  to  relief. 
"Tlio  petition  must  contain  in  its  own 
body,  and  not  merely  by  reference  to 
another  paper,  a  statement  of  the  facts 
constituting  the  cause  of  action."  Hill 
1-.  Barrett,   14   B.   Mon.   (Ky.)    83. 

70.  Post  r.  Garrow,  18  Neb.  682, 
26  N.  W.  580. 

71.  >State  r.  Seaboard  Air  Line  "Ry., 
56  Fla.  670.  47  So.  986;  Rvan  r.  State 
Bank,   10   Neb.   524,   7    N.  "W.   276. 

If  insufficient  the  remedy  is  by  mo- 
tion for  a  more  di"finite  one,  or  for  a 
bill  of  particulars.  State  r.  Seaboard 
Air  Line  Ry.,  56  Fla.  670,  37  So.  308. 

But  where  the  parties  and  the  trial 
court  treat  it  as  being  properly  a  part 
thereof  which  can  be  reached  by  de- 
murrer the  supremo  court  will  so  con- 
sider it  on  appeal.  State  t*.  Seaboard 
Air  Line  Ry.,  56  Fla.  670,  47   So.  986. 

If  the  allegations  of  the  cause  of 
action  made  a  part  of  the  declaration 
by  apt  words  are  inconsistent  with 
those  in  the  body  of  the  declaration, 
such  allegations  neutralize  each  otiier, 
and  the  declaration  is  bad  on  demurrer. 
State  v.  Seaboard  Air  Line  ^y.,  56  Fla. 
670,   47   So.   986. 

72.  It  is  ground  for  demurrer.  Chi- 
cago, I.  &  L.  R.  Co.  V.  Reyman  (Ind.), 
73  N.  E.  5<^7. 

73.  Massachusetts. — Written  instru- 
ments, except  policies  of  insurance, 
shall  be  declared  on  by  setting  out  a 
copy  of  such  part  as  is  relied  on,  or  the 
legal  effect  thereof,  with  proper  aver- 
ments to  describe  the  cause  of  action. 
If  the  whole  contract  is  not  set  out,  a 
copy  or  the  original,  as  the  court  may 
direct,  shall  be  filed  upon  the  motion 
of  the   defendant.     If   it   is   necessary 
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The  objection  is  waived  by  pleading  to  the  merits^*  and  cannot  be 
first  raised  on  appeal.''^ 

Instruments  for  the  Payment  of  Money. —  Statutes  in  many  states  pro- 
vide that  in  an  action  founded  on  a  written  instrument  for  the  pay- 
ment of  money  only,  it  shall  be  sufficient  for  the  party  to  give  a  copy 
of  the  instrument  and  to  state  that  there  is  due  to  him  thereon  from 
the  adverse  party  a  certain  sum  Avhich  he  claims.^* 

7.  Several  Counts  or  Causes  of  Action.  —  a.  General  Principles. 
A  <:ount  is  that  part  of  the  declaration  or  equivalent  pleading  in  which 


and  the  court  so  orders,  the  copy  so 
filed  shall  be  part  of  the  record  as  if 
oyer  had  been  prranted,  or  a  deed  de- 
clared on  accordintj  to  the  /"omnion  law. 
No  profert  or  excuse  therefor  need  be 
inserted  in  a  description.  If  the  in- 
strument relied  upon  is  lost  or  de- 
stroyed, or  if  it  is  not  within  the  con- 
trol of  the  party  who  relies  on  it,  the 
substance  thereof,  as  nearly  as  may  bo 
and  the  reasons  why  a  copy  is  not 
piven,  shall  be  stated.  Rev.  Laws. 
1902,  c.  17.3,  86;  Clary  r.  Thomas,  103 
Mass.  44;  Murdock  v.  Caldwell,  8  Allen 
309. 

The  revenue  stamp  is  not  a  part  of 
the  contract  and  need  not  be  copied. 
Truel  V.  Moulton,  12  Allen  (Mass.) 
390. 

Washington. — Tt  shall  not  be  neces- 
sary for  a  party  to  set  forth  in  a 
pleading  a  coin'  of  a  written  instru- 
ment or  the  items  of  an  account  therein 
alleged,  but  unless  he  files  a  verified 
copy  thereof  with  the  pleadings  and 
serves  a  copy  on  the  adverse 
party,  he  is  required  to  furnish 
one  to  the  adverse  party  within  ten 
days  after  a  written  demand  therefor, 
or  be  precluded  from  giving  evidence 
thereof.  Rem.  &  Ball.  Ann.  Codes  & 
St..  8284. 

The  statute  is  substantially  complied 
with  where  a  copy  of  a  bond  in  suit 
is  set  forth  in  the  verified  complaint, 
and  in  such  case  plaintiff  is  not  re- 
quired to  furnish  defendant  an  addi- 
tional copy  on  demand.  P'erry  r.  King 
County,    2    Wash.    344,    26    Pac.    539. 

74.  State  r.  Seaboard  Air  Line  Ry., 
56  Fla.  670,  47  So.  9S«5,  and  cases  cited. 

75.  Schofield  r.  Lafferty,  17  Pa. 
Super.  8. 

76.  Neb.  — Comp.    St.,    1911,    §6700; 
Stubendorf    r.    Sonnenschein,    11    Neb. 
235,    9    N.    W.    91.      N.   Y.— Code    Civ. 
Proc.   §534.     N.  D.— Rev.  Codes,   190.3,; 
§6872.    Ohio.— Gen.  Code,  1910,  §11334; 


Sargent  r.  Steubenville  &  I.  R.  Co., 
32  Ohio  St.  449.  Okla.— Comp.  iLaws, 
1909,  §5603.  S.  C— Code  Civ.  Proc, 
§183;  Bank  r.  Fidelity  &  Casualty  Co., 
120  Fed.  315.  S.  D.— Code  Civ.  Proc, 
§139;  Scott  V.  Esterbrooks,  6  S.  D.  253, 
60  N.  W.  850.  Wis.  — Rev.  St.,  1898, 
§2675.  Wyo.  — Comp.  St.,  1910,  §4406; 
Board  of  County  Comrs.  v.  Denebrink, 
15  Wyo.  342,  89  Pac.  7;  Frontier  Sup- 
ply Co.  r.  Loveland,  15  Wyo.  313,  88 
Pac.  651. 

The  statute  relates  exclusively  to 
instruments  for  the  payment  of  money 
only.  Scottish  American  Mtg.  Co.  v. 
Reeve,  7  N.  D.  99,  72  N.  W.  1088. 

The  statute  only  applies  to  "actions 
for  the  payment  of  money  only,  in 
which  the  liability  is  unconditional  and 
absolutely  fixed  and  expressed  in  the 
instrument."  Tavlor  r.  Coon,  79  Wis. 
76,  4S  N.  W.  123;"Carrington  v.  Bavley, 
43   Wis.  507, 

Instruments  which  are  not  for  the 
unconditional  payment  of  nionev  nor 
evidence  of  indebtedness  existing  at 
the  time  of  their  execution,  are  not 
within  the  statute.  State  v.  Collins, 
82    Ohio   St.    240,   92    N.    E.    439. 

This  provision  is  limited  in  its  oper- 
ation exclusively  to  accounts  and  writ- 
ings for  the  unconditional  payment  of 
money  only.  Generally  it  is  not  good 
pleading  to  make  other  written  instru- 
ments part  of  the  pleading,  especially 
when  they  are  long  and  would  encum 
ber  the  record  and  unnecessarily  in- 
crease the  costs.  If  it  is  necessary  in 
stating  a  cause  of  action  for  breach  of 
a  written  contract  to  substantially  set 
out  the  whole  instrument,  it  is  then 
proper  to  copy  it  into  the  petition  and 
assign  breaches.  Crawford  v.  Satter- 
field,  27  Ohio  St.  421. 

A  petition  upon  an  account  for  serv- 
ices rendered,  in  the  short  form  au- 
thorized by  the  statute,  must  be  con- 
strued  to   contain,   and  by  implication 
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the  plaintiff  sets  forth  a  distinct  cause  of  action."  Tn  code  states 
counts  are  sometimes  called  paragraphs.'-  Technically  speaking, 
counts  are  unknown  to  the  Texas  practice.'''  Tlu-y  arc  not  permitted 
in  a  statement  of  claim  in  Pennsylvania."**  The  pleading,'  need  not 
contain  more  than  one  count  for  each  cause  of  action,"^  and  may  con- 
tain any  number  of  counts  for  different  causes  of  action  which  may 
properly  be  joined.^^ 

b.  MriM  he  Separately  Slated.  —  "Wliere  several  causes  of  action 
are  joined  in  the  same  declaration,  each  nuist  be  stated  in  a  separate 
eount,^^   and  this  is  equally  true  under  the  codes,   which   {generally 


allege,  all  those  facts  which  it  would 
otherwise  be  necessary  to  specifically 
aver  in  the  statement  of  a  siilhcient 
cause  of  action.  Dykenian  f.  Johnson 
(Ohio),  93  N.  E.  626. 

Such  statutes  have  been  held  not  to 
apply  to  an  action  to  fortn-lose  a  mort- 
gage (Andrews  v.  Wynn,  4  S.  D.  40, 
54  N.  W.  1047),  or  to  an  action  on  an 
indemnity  bond  (Taylor  r.  Coon,  79 
Wis.  76,  48  N.  W.  123),  or  on  a  guard- 
ian's bond  (Carrigan  l'.  Bay  ley,  43 
Wis.  507). 

This  mode  of  pleading  is  premissive 
merely,  and  piaiiititr  may  state  the 
facts  in  a  difTerent  form.  C'ollingwood 
V.  Merchants  Bank,  15  Neb.  118,  17 
N.  W.  359. 

77.  Will's  Gould  PI.,  351;  Andrews 
Steph.  PL,  §rS4;  Theetham  r.  Tillotson, 
5  Johns   (N.  Y.)   430. 

78.  "The  term  'paragraph,'  as  used 
in  code  pleading,  means  an  entire  or 
integral  statement  of  a  cause  of  action. 
It  is  the  equivalent  of  'count'  at  com- 
mon law.  It  may  embrace  one  sent- 
ence or  many  sentences;  but,  whether 
one  or  many,  it  constitutes  a  statement 
of  a  single  cause  of  action."  Bailey 
V.  Mosher,  63  Fed.  4«8,  11  C.  C.  A.  304. 

79.  Mays  v.  Lewis.  4  Tex.  3S. 

80.  Agque  r.  Philadelphia  &  F.  E. 
Co.,  14  Pa.  Co.  Ct.   199. 

81.  Mass.  Eev.  Laws,  1902,  c.  173, 
§6,  p.  1550. 

82.  Will's  Gould  PI.,  353.  Which 
belong  to  the  same  division  of  jier- 
Bonal  actions.  Mass.  Eev.  Laws,  1902, 
c.  173,  §6. 

83.  Andrews'  Steph.  PI.,  §184,  and 
the  following  cases:  Ala. — Southern 
Ev.  Co.  V.  McEntire,  169  Ala.  42,  53 
So.  158;  Sloss-Sheffield  Steel  &  Iron  Co. 
V.  Mitchell,  167  Ala.  226,  52  So.  69; 
Central  of  Ga.  E.  Co.  v.  Morgan,  161 
Ala.  483,  49  So.  865;  Southern  Ev.  Co. 
V.   Hanby,    166    Ala.    641,   52    So.'  334 j 
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Alabama  Great  Southern  E.  Co.  v. 
Shahan,  116  Ala.  302,  22  So.  509.  111. 
Blome  r.  Wahl-Henius  Institute,  150 
111.  App.  164.  Md.— ^^ilHke  r.  Steiner 
Mantel  Co.,  103  Md.  235,  63  Atl.  471. 
Mich. — Verlinde  r.  Michigan  (  ent.  R. 
Co.,  165  Mich.  371,  130  N.  W.  317. 

Cannot  declare  on  an  express  con- 
tract and  on  a  quantum  miruit  in  the 
samo  count  (.Tones  r.  Holtzen  (Tex. 
Civ.  Appl.  141  «.  W.  121).  even  though 
the  statute  permits  duplicitv  (Sloss- 
Sheftit'ld  Steel  &  Iron  Co.  v.  Smith,  166 
Ala.  437,  52  So.  38). 

In  Massachusetts  the  statute  pro- 
vides that  two  causes  of  action  which 
arise  on  different  contracts  shall  not 
be  embraced  in  one  count  except  in 
the  count  on  a  count  annexed.  Rev. 
Laws,    19n2,    c.    173,    §6,    p.    1.1.10. 

Different  breaches  of  duty  may  not 
be  alleged  in  one  count.  I'erguson  t; 
National  Shoemakers  (^fe.),  79  Atl. 
4t)0:  Dawiski  v.  Natick  Mills  (R.  I.), 
78  Atl.  263. 

Breaches  of  common  law  and  statu- 
tory duty  should  be  charged  in  separ- 
ate counts.  Creen  r.  Michigan  Cent. 
E.  Co.   (Mich.),  133  N.  W.  956. 

Interest.  — It  is  not  improper  to  seek 
recovery  of  interest  in  a  separate 
count,  though  it  may  not  be  necessary 
to  do  so.  Indian  Eiver  State  Bank  V. 
Hartford  Fire  Ins.  Co.,  46  Fla.  283,  35 
So.   228. 

Distinguished  From  Duplicity.  — "The 
distinction  between  tlie  combining  in 
one  count  of  several  distinct  causes 
of  action  and  duplicity  must  be  kept 
clearly  in  mind.  That  distinction  was 
aptly  stated  in  Iligson  v.  Thompson, 
8  U.  C.  0.  B.  561,  562,  where  the  court 
said:  'Duplicity  in  a  count  consists 
in  supporting  the  same  claim  on  sev- 
eral distinct  grounds,  not  in  laying 
several  injuries  in  one  count.'  A  dec- 
laration, therefore,  is  not  bad  for  du« 
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provide  that  each  must  be  separately  stated,**  or  separately  stated  and 
numbered.*^ 


plioity  because  more  than  one  cause  of 
action  is  set  forth  in  one  count,  pro- 
vided not  more  than  one  independent 
and  suflBcient  ground  is  therein  alleged 
in  support  of  a  single  demand  or  right 
of  recovery."  Peoples  Nat.  Bank  f. 
Nickerson,  106  Me.  502,  76  Atl.  937. 

84.  Cal.— Code  Civ.  Proc,  §427;  City 
Carpet,  etc.,  Works  f.  Jones,  102  Cal. 
506,  36  Pac.  841;  McCarty  v.  Fremont, 
23  Cal.  196;  Buckingham  i".  Waters, 
14  Cal.  146;  Cameron  f.  Ah  Quong.  8 
Cal.  App.  310,  96  Pac.  1025.  Colo. 
Code  Civ.  Proc,  §76;  Seyfried  r.  Knob- 
lauch, 44  Colo.  86,  96  Pac.  993;  Equit- 
able Securities  Co.  r.  Montrose  &  D. 
Canal  Co.,  30  Colo.  App.  46.5,  79  Pac. 
747.  The  statute  is  imperative,  and 
the  court  has  uo  Jiscretion  in  the  mat- 
ter. Hall  r.  Cudahv,  46  Colo.  324,  104 
Pac.  415.  Conn.  — Gen.  St.,  1902,  §613; 
Craft  Refrigerating  Mach.  Co.  r.  Quin-  j 
niniac  Brewing  Co.,  63  Conn.  551,  29 
Atl.  76.  Idaho.  — Rev.  Codes,  §4169. 
la. — Code,  §3559;  Burhaus  f.  Squires, 
75  Iowa  59,  39  X.  W.  181;  Baltzell  r. 
Nosier,  1  Iowa  5S8;  Sands  v.  Wood,  1 
Iowa  263.  Minn.— Rev.  Laws,  190.5, 
§4154.  Mo. — Must  be  separately  stat- 
ed, with  the  relief  sought  for  each 
cause  of  action,  in  such  manner  that 
they  may  be  intelligibiv  distinguished. 
Rev.  St.,  1909,  §1795;  Scott  r.  Tavlor, 
231  Mo.  654,  132  S.  W.  1149;  Flowers 
r.  Smith,  214  Mo.  98,  112  S.  W.  499; 
Henderson  r.  Dickey,  50  Mo.  161;  Fin- 
nell  V.  Metropolitan  St.  Rv.  Co.,  159 
Mo.  App.  522,  141  S.  W.  451;  Peters 
r.  St.  Louis  &  S.  F.  R.  Co.,  150  Mo. 
App.  721,  131  S.  W.  917;  Burgher  r. 
Wabash  R.  Co.,  139  Mo.  App.  62,  120 
S.  W.  673;  Blackmer  Pipe  Co.  v.  Mo- 
bile &  O.  R.  Co.,  137  Mo.  App.  479, 
119  S.  W.  1.  N.  C— Rev.,  1905,  §469; 
Blackmore  r.  Winders,  144  N.  C.  212, 
56  S.  E.  874.  N.  D.— Rev.  Codes,  1905, 
§6877.     Ore.— L.  O.  L..  894. 

"Whether  the  complaint  states  more 
than  one  cause  of  action  is  to  be  de- 
termined, not  by  its  form,  nor  by  the 
numbering  and  labeling  of  its  different 
paragraphs  by  the  pleader,  but  by  the 
facts  alleged  therein."  Dewing  r. 
Dewing.  112  Minn.  316,  127  X.  W.  1051. 
85.  Ark.  — Kirby's  Dig.,  §6092.  Ind. 
Burns'  Ann.  St.,  1908,  §343;  Abernathy 
c.    Allen,    132    Ind.    84,    31    N.    E.    534. 


Kan,— The  court  may  in  his  discretion 
require  them  to  be.  Gen.  St.,  1909, 
§5715;  Spillman  v.  Union  Portland  Ce- 
ment Co.,  81  Kan.  775,  106  Pac.  1087; 
Burdick  r.  Carbondale  Inv.  Co.,  71  Kan. 
121,  80  Pac.  40.  Ky,— Civ.  Cod«,  1906, 
§113;  Meek  v.  McCall,  80  Ky.  371. 
Mont.— Rev.  Codes,  §6533;  Galvin  v 
O 'Gorman,  40  Mont.  391,  106  Pac.  887. 
Neb.— Comp.  St.,  1911,  §6667;  Hauri- 
gan  r.  Chicago  &  X.  W.  R.  Co.,  80  Xcb. 
132,  113  X.  W.  983;  Yates  v.  Jones 
Xat.  Bank,  74  Neb.  734,  105  N.  W. 
287;  Building  &  Loan  A?sn.  r.  Cameron, 
48  Neb.  124,  66  N.  W.  1109;  Exter  Nat. 
Bank  v.  Orchard,  43  X'eb.  579,  61  N. 
W.  S33;  Schuvler  Nat.  Bank  v.  Bollong, 
24  Neb.  821,  40  N.  W.  411;  Bailey  r. 
Mosher,  63  Fed.  488,  11  C.  C.  A.  304. 
N.  Y.— r-ode  Civ.  Proc,  §483;  Payne 
V.  New  York,  S.  &  W.  R.  Co.,  201  N.  Y. 
436,  95  N.  E.  19,  reversing  141  App. 
Div.  833,  125  N.  Y.  Supp.  1011;  Deigel 
f.  Magee,  132  N.  Y.  Supp.  665;  Crosby 
f.  Otis  Elevator  Co.,  126  N.  Y.  Supp. 
204;  Burkan  r.  Musical  Courier  Co., 
125  N.  Y.  Supp.  1059;  Pavne  r.  New 
York  &  S.  W.  R.  Co.,  125  N.  Y.  Supp. 
1011;  Kaulbach  f.  Knickerbocker 
Trust  Co.,  139  App.  Div.  566,  124  X.  Y. 
Supp.  2S6;  Uss  v.  Crane  Co.,  123  N.  Y. 
Sujip.  94;  Lvon  r.  Friedlander,  116  N. 
Y.  Supp.  569;  Carr  f.  Kimball,  114  N. 
Y.  Supp.  300;  Moore  Bros.  Glass  Co. 
r.  Drevet  Mfg.  Co.,  154  Fed.  737.  Ohio. 
Gen,  Code,  1910,  §11308;  Wilcox  v.  Mc- 
Coy, 21  Ohio  St.  655;  Shepherd  r.  Bal- 
timore &  O.  R.  Co.,  130  U.  S,  420,  9 
Sup,  Ct.  598,  32  L.  ed.  970.  Okla. 
Comp.  Laws,  19o9,  §5628.  S,  C, — Code 
Civ.  Proc,  §188;  Iseman  r.  McMillan, 
36  S.  C.  27,  15  S.  E.  336;  Hammond 
r.  Port  Roval  &  A.  E,  Co.,  15  S.  C. 
10;  Childers  r.  Verner,  12  S.  C.  1, 
S.  D.— Code  Civ.  Proc,  §144;  Nichols 
&  Shepard  Co.  r.  Ilorstad,  130  N.  W. 
776.  Utah.— Comp.  Laws,  1907,  §2960; 
Johnston  r.  Meaghr,  14  Utah  426,  47 
Pac.  861.  Wash.- Rem.  &  Ball.  Ann. 
Codes  &  St.,  §296.  Wis.- St.,  1898, 
§2647;  Seering  r.  Black,  140  Wis.  413, 
122  N.  W.  1055.  Wyo.— Comp.  St., 
1910,  §4380;  Miskimmons  v.  Moore,  10 
Wvo.  41,  65  Pac.  1000;  Kearney  Stone 
Works  r.  MePherson,  5  Wyo.  178,  38 
Pac  920. 
The    statute    applies   equally   though 
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In  some  states  the  requirement  of  a  separate  statement  is  regarded 
as  merely  fornial,**"  and  the  overruling  of  a  motion  to  rcMiuire  it  is 
deemed  harmless,**^  at  least  unless  prejudice  clearly  appears.'"*  In 
others  the  defect  is  deemed  substantial  and  tiie  overruling  of  a  motion 
to  require  a  separate  statement  is  reversible  error.*"* 

Several  Items,  Grounds  of  Recovery,  or  Distinct  Facts  Constituting  One  Cause 
of  Action. —  The  rule  does  not  require  each  item  constituting  a  cause 
of  action,'"'  or  each  ground  of  recovery"^  to  be  separately  stated. 

Several  distinct  facts  supporting  a  single  demand  nuiy  be  pleaded 


the  action  is  in  equity.  Hockersmith 
r.  Ferguson,  51  Wash.  256,  98  Pac. 
670. 

Causes  of  action  should  be  stated  and 
numbered  distinctly,  as,  for  example 
"The  First  Cause  of  Action;  The  Sec- 
ond Cause  of  Action,"  etc.,  rather  than 
by  merely  numberinfj  them  consecutive- 
ly and  thus  leaving  it  doubtful  whether 
the  pleader  intended  to  number  causes 
of  action  or  merely  to  number  para- 
graphs. Toledo  Gas-Light  &  Coke  Co. 
V.  Toledo,  10  Ohio   C.  C.   (N.  S.)   490. 

Failure  to  comply  with  this  pro- 
vision does  not  defeat  the  right  of  the 
defendant  to  demur  w])ere  several 
causes  of  action  are  improperly  joined, 
nor  will  a  failure  to  move  to  correct 
the  complaint  in  this  respect  defeat  the 
effect  of  such  a  demurrer.  Goldberg 
V.  Utley,  60  N.  Y.  427. 

In  New  Jersey  the  statement  of  the 
second  cause  of  action  must  be  pre- 
fixed with  the  words  "second  count," 
and  so  on  for  the  others,  and  the  sev- 
eral paragraphs  of  each  must  be  sep- 
arately numbered.  Laws  1912,  c.  231, 
Schedule  A,  §36,  p.  391. 

The  federal  courts  will  be  governed 
by  the  state  practice  in  this  regard 
in  actions  at  law.  Moore  Bros.  Glass 
Co.  V.  Drevet  Mfg.  Co.,  154  Fed.  737. 

86.  This  requirement  is  a  mere  mat- 
ter of  practice  over  which  the  trial 
court  has  control,  and  unless  it  ap- 
pears that  the  party  will  or  may  be 
deprived  of  some  legal  right  by  the 
action  of  the  court,  it  must  be  re- 
garded as  formal  and  not  substantial. 
An  order  overruling  such  a  motion  is 
not  appealable.  Goldberg  v.  Utley,  60 
N.  Y.  427. 

87.  Richwine  V.  Presbyterian  Church, 
135  Ind.  80,  34  N.  E.  737;  Mansfield 
V.  Shipp,  128  Ind.  55,  27  N.  E.  427; 
Wabash,  St.  L.  &  P.  E.  Co.  v.  Eooker, 
90  Ind.  581;  Pierce  v.  Walton,  20  Ind. 

Vol.  VI 


App.  66,  50  N.  E.  .100;  Shaw  r.  Ayers, 
17  Ind.  App.  614,  47  N.  E.  235. 

88.  Bear  r.  Knowles,  36  Ohio  St. 
43. 

It  is  not  ground  for  reversal  where 
the  record  shows  that  all  the  questions 
involved  were  clearly  and  fully  pre- 
sented to  the  jury  by  the  instructions, 
and  the  special  findings  show  that  each 
separate  fact  was  clearly  understood 
and  answered  without  confusion  or 
misapprehension.  Spillmnn  r.  L'niou 
PoTtland  Cement  Co.,  81  Kan.  775, 
106  Pac.   1087. 

89.  Defendant  has  an  absolute  stat- 
utory right  to  insist  that  this  provision 
shall  be  observed.  National  Fuel  Co. 
V.  Green,  50  Colo.  307,  115  Pac.  709; 
Hall  r.  Cudahy,  46  Colo.  324,  104  Pac 
415;  Building  &  Loan  Assn.  i*.  Camer- 
on, 48  Neb.  124,  66  N.  W.  1109;  Schuy- 
ler Nat.  Bank  i'.  Bollong,  24  Neb.  821, 
40  N.  W.  411. 

90.  Bart  ram  r.  Oliio  &  B.  S.  R.  Co., 
141  Ky.  lUU,  i;52  S.  W.  188. 

Two  or  more  notes  may  be  embraced 
in  the  same  count.  Ragan  r.  Day,  46 
Iowa  239;  Merritt  r.  Nihart,  11  Iowa 
57. 

In  Godfrey  r.  Buckmaster,  2  111. 
447,  it  was  held  not  to  be  improper 
to  declare  on  six  notes,  which  were 
identical  with  each  other,  in  one 
count. 

In  an  action  to  recover  a  penalty 
for  a  continuous  offense,  the  penalty 
being  fixed  at  so  nuieh  for  e:ich  day's 
continuance,  it  is  not  necessary  to  de- 
clare in  separate  counts  for  each  day's 
penalty,  but  all  may  be  grouped  in  a 
single  count.  Toledo,  St.  L.  &  K.  C. 
R.  Co.  V.  Stephenson,  131  Ind.  203,  30 
N.  E.  1082. 

91.  May  declare  on  a  contract  and 
on  a  quantum  meruit  in  a  single  count. 
Robinson  v.  American  iLinseed  Co.,  147 
Fed.    885. 
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in  one  count/-  as  may  several  distinct  acts  which  are  not  inconsistent 
and  which  all  point  to  the  same  injury  or  wrong.''^  It  has  also  been 
held  that  the  different  grounds  of  a  general  indebitatus  assumpsit,'-'* 
and  several  distinct  parcels  of  land  in  an  action  of  ejectment,"^  or  to 
quiet  title,*''  may  be  combined  in  one  count.  In  states  where  duplicity 
in  pleading  is  permissible,  a  single  count  may  contain  several  distinct 
and  independent  averments,  each  of  itself  stating  a  cause  of  action, 
provided  the  cause  of  action  is  the  same  in  all.''' 

Several  breaches  of  contract  may  ordinarily  be  assigned  in  one  count,^^ 


92.  United  Surety  Co.  r.  Summers, 
110   Md.  95,  72   Atl.'  775. 

Any  number  of  facts  constituting 
a  single  cause  of  action.  Munn  v.  Cook, 
8  N.  Y.  Supp.  698,  24  Abb.  N.  C  314; 
Boyce  v.   Brown,   7   Barb.    (N.    Y.)    80. 

"There  can  be  but  one  demand  to 
each  cause  of  action,  but  as  many  mat- 
ters or  facts  as  are  necessary  to  sup- 
port that  demand,  not  only  may,  but 
must  be  set  out  in  one  count."  Piatt 
V.  Jones,  59  Me.  232,  242. 

Mere  diversity  of  facts  will  not 
make  a  count  double,  but  any  number 
of  circumstances  or  defaults  may  be 
alleged,  if,  taken  together  they  amount 
to  one  connected  cause  or  relate  to  one 
ground  of  recovery.  Braunstein  V.  Peo- 
ple's  Ry.   Co.    (Del.).   77    Atl.   738. 

93.  Separate  breaches  of  duty, 
where  they  are  consistent  and  are  re- 
lated, coexistent  acts,  tending  to  ef- 
fect a  single  complete  result.  Creen 
r.  Michigan  Cent.  R.  Co.  (Mich.),  133 
N.  W.  956. 

Plaintiff  may,  in  a  single  count, 
ascribe  the  injury  suffered  to  concur- 
rent, coalescing  breaches  of  duty  un- 
der two  or  more  subdivisions  of  the  em- 
ployer's liability  act,  but  in  such  case 
must  allege  and  prove  that  such 
breaches  jointly  caused  the  injury. 
Louisville  &  N'  R.  Co.  r.  Fitzgerald, 
161  Ala.  397,  49  So.  860;  Armstrong 
V.  Montgomery  St.  Ry.,  123  Ala.  246, 
26   So.   349. 

As  a  failure  to  construct  cattle- 
guards  and  a  failure  to  keep  them  in 
repair  after  they  were  constructed.  At- 
lanta &  B.  A.  L.  R.  Co.  r.  Brown,  15S 
Ala.  607.  43  So.  73. 

Several  acts  of  negligence.  U.  S. 
J.  W.  Bishop  Co.  r.  Shelhorse,  141 
Fed.  643.  D.  C. — Flynn  r.  Staples,  34 
App.  Cas.  92.  Ind.  — Lake  Shore  &  M. 
S.  R.  Co.  r.  Meyers,  98  N.  E.  654; 
Knickerbocker  Ice  Co.  r.  Gray,  171 
Ind.    395,    84    N.    E.     341;     Merica     c. 


Ft.  Wayne  &  W.  V.  T.  Co.  (Ind.  App.), 
97  N.  E.  192,  and  cases  cited;  Pitts- 
burg, C,  C.  &  St.  L.  R.  Co.  f.  Ger- 
man Ins.  Co.,  44  Ind.  App.  268,  87 
N,  E.  995.  la.— Hammer  r.  Chicago, 
R.  I.  &  P.  R.  Co.,  61  Iowa  56,  15 
N.  W.  597.  Ky.— Fagg's  Admr.  v. 
Louisville  &  N.  R.  Co.,  Ill  Ky.  30, 
63  S.  W.  580.  Mo. — Richardson  ir.  St. 
Louis  H.  R.  Co.,  223  Mo.  325,  123 
S.  W.  22;  Thompson  r.  Keyes-Marshall 
Bros.  Livery  Co.,  214  Mo.  487,  113 
S.  W.  1128. 

Several  acts  of  negligence  some  of 
■which  create  a  liability  only  under  the 
common  law  and  some  only  under  the 
statute.  Pavne  f.  New  York,  S.  & 
W.  R.  Co.,  201  N.  Y.  436,  95  N.  E. 
19,  reversing  141  App.  Div.  833,  125 
N.    Y.  Supp.    1011. 

94.  Beardsley  v.  Southmayd,  14  N. 
J.   L.   534. 

95.  Hotchkiss  r.  Butter,  18  Conn. 
287. 

96.  In  Pennie  c.  Hildreth,  81  Cal. 
127,  22  Pac.  398,  it  was  held  that 
where  plaintiff  sought  to  quiet  title 
to  several  contiguous  tracts,  as  to  each 
of  which  tha  adverse  claimants  were 
the  same,  he  should  not  have  pleaded 
for  each  of  the  tracts  in  separate 
counts,  but  should  have  included  them 
all   in  one   count. 

97.  They  must  be  stated  conjunc- 
tively. Proof  of  any  one  of  them  con- 
stituting a  cause  of  action  will  be  suf- 
ficient. Sloss-Sheffield  Steel  &  Iron 
Co.  f.  Smith.   1G6   Ala.  437,  52  So.  3S. 

The  federal  courts  will  follow  the 
state  practice  in  this  regard.  J.  W. 
Bishop  Co.  r.  Shelhor-e,   141  Fed.   643. 

See  the  title  "Duplicity." 

98.  Ala.— Sloss  Iron  &  Steel  Co.  f. 
Macon  Countv,  111  Ala.  554,  20  So. 
400.  Ind. — Smiley  r.  Deweese,  1  Ind. 
App.  211,  27  N.  E.  505.  Md.— Canton 
Xat.  Bank  v.  American  Bonding  & 
Trust    Co.,    Ill    Md.    41,    73    Atl.    684. 
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but  in  such  case  they  should  be  separately  assigned,"*"  and  each  assign- 
ment must  be  sufficient  in  itself.^ 

c.  Right  To  State  a  Single  Cause  of  Actio7\  in  Several  Counts.  — Vn- 
der  the  common  law  system  of  pleading  a  single  cause  of  action  may 
be  stated  in  different  form  or  different  language  in  different  counts 
of  the  declaration  to  meet  different  phases  of  the  evidence  whicii  may 
be  adduced  at  the  trial,-  and  in  many  code  states^  this  rule  still  prevails 


Mass.— Rev.  Laws,  1902,  c.  173,  §6,  p. 
1550;  Saco  Brick  Co.  v.  Eiistis  Mfg. 
Co.,  207  Mass.  312,  93  N.  E.  629.  Wis. 
Nichol  r.  Alexander,  28  Wis.  118;  Fisk 
V.  Tank,  12  Wis.  276. 

Though  they  afford  different  ele- 
ments of  recovery  or  damage.  Pryor 
V.  Kansas  City,  153  Mo.  135,  54  S.  W. 
499;  Brown  &  Son  Contracting  Co.  r. 
Bambrick  Bros.  Const.  Co.,  150  Mo. 
App.   505,   131  S.  W.  134. 

99.  Ala. — Sloss  Iron  &  Steel  Co.  v. 
Macon  Countv,  111  Ala.  554,  20  So. 
400.  Ark.— State  v.  Rives,  12  Ark.  721. 
Ind.— Smiley  v.  Deweese,  1  Ind.  App. 
211,  27  N.  E.  505. 

1.  Cannot  be  aided  by  reference  to 
other  breaches.  Canton  Nat.  Bank  r. 
American  Bonding  &  Trust  Co.,  Ill  Md. 
41,   73    Atl.    684. 

2.  Andrews  Steph.  PI..  §186,  and  the 
following  cases:  Del.  —  Perry  r.  Stay- 
ton,  '82  Atl.  87.  Mass.— Farquhar  c. 
Farquhar,  194  Mass.  400,  80  N.  E. 
654;  Massachusetts  Mut.  Life  Ins.  Co. 
f.  Green,  185  Mass.  306,  70  N.  E.  202. 
Mich.— Carbary  v.  Detroit  United  Rv., 
157  Mich.  683.  122  N.  W.  307;  Ve'lt- 
house  of  Alderink,  153  Mich.  217,  117 
N.   W.   76. 

One  may  allege  in  the  alternative, 
and  in  separate  counts,  diPerent 
grounds  of  recovprj',  and  may  recover 
if  he  proves  either.  Express  contract 
and  quantum  meruit.  .lones  v.  Holtzcn 
(Tex.  Civ.  App.),  141  S.  W.  121;  Mor- 
rison V.  Bartlett  (Tex.  Civ.  App.).  131 
6.  W.  1146;  Broussard  r.  South  Texas 
Rice  Co.  (Tex.  Civ.  App.),  120  S.  W. 
587. 

That  it  is  alleged  that  all  the  counts 
are  for  the  same  cause  of  action  does 
not  render  the  declaration  bad.  Massa- 
chusetts Mut.  Life  Ins.  Co.  v.  Green, 
185    Mass.   306,    70   N.   E.   202. 

Different  acts  of  negligence  causing 
one  injury,  provided  they  are  not  in- 
consistent. Creen  v.  Michigan  Cent. 
R.  Co.   (Mich.),  133  N.  W.  956. 

In  Massachusetts,   if  it   is   doubtful 
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to  which  division  a  cause  of  action 
belongs,  a  count  in  contract  may  be 
joined  with  a  count  in  tort,  with  an 
averment  that  both  are  for  the  same 
cause  of  action.  Rev.  Laws,  c.  173, 
§6,  subd.  6. 

One  induced  to  buy  goods  by  fraud- 
ulent representations  may  join  a  count 
for  the  tort  and  a  count  in  contract 
to  recover  the  price,  where  he  is  in 
doubt  as  to  the  legal  effect  of  his  evi- 
dence. Teague  v.  Irwin,  134  Mass. 
303. 

A  count  in  tort  for  the  conversion 
of  property  on  which  plaintiff  claimed 
a  lien,  and  one  in  contract  on  an  im- 
plied promise  to  pay  the  amount  of 
the  lien.  New  Haven  &  N.  Co.  f.  Camp- 
bell, 128  Mass.  104. 

Different  grounds  of  liability  under 
the  employers'  liability  act.  Beaure- 
rard  r.  Webb  Granite  &  Const.  Co., 
160   Mass.   201,  35  N.   E.  555. 

3.  Ala.— Southern  Rv.  Co.  v.  McEn- 
tire,  169  Ala.  42,  53  So.  158.  Ariz. 
Willard  V.  Carrigan,  8  Ariz.  70,  68 
Pac.  538.  Cal.— Remy  r.  Olds,  34  Pac. 
216;  Wilson  r.  Smith,  61  Cal.  209;  Van 
Lue  V.  Wahrlich-Cornett  Co.,  12  Cal. 
App.  749,  li>8  Pac.  717.  Colo. — Crip- 
pie  Creek  Min.  Co.  v.  Brabant,  37  Colo. 
423,  87  Pac.  794;  Vindicator  Consol. 
Gold  Mining  Co.  V.  Firstbrook,  36  Colo. 
498,  86  Pac.  313;  Leonard  v.  Roberts, 
20  Colo.  88,  36  Pac.  880;  Cramer  r. 
Oppenstein.  16  Colo.  504,  27  Pac.  716. 
Ind.— Cleveland.  C,  C.  &  St.  L.  R.  Co. 
r.  Gossett,  172  Ind.  525,  87  N.  E.  723; 
Daly  V.  Gubbins,  35  Ind.  App.  86,  73 
X.  E.  833;  Snyder  v.  Snyder,  25  Ind. 
399.  la.— Cawkcr  Citv  Bank  v.  .len- 
ings,  89  Iowa  230,  56  N.  W.  494;  Sad- 
ler V.  Almstead,  79  Iowa  121,  44  N.  W. 
292;  Van  Brunt  &  Co.  V.  Mather,  48 
Iowa  503;  Pearson  V.  Milwaukee  &  St. 
P.  R.  Co.,  45  Iowa  497.  Kan.— Wiley 
v.  Locke,  81  Kan.  143,  105  Pac,  11; 
Van  Arsdale-Osborne  Brokerage  Co.  v. 
Foster,  79  Kan.  669,  100  Pac.  480; 
Berry  v.   Craig,   76  Kan.   345,   91   Pac. 
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though  in  others  it  is  held  to  be  inconsistent  with  the  code  spirit.* 
d.  Count  or  Cause  of  Action  Must  be  Complete  in  Itself.  —  Each 
count  or  cause  of  action  is,  in  effect,  a  separate  declaration  or  com- 
plaint,°  and  must  allege  all  the  facts  essential  to  maintain  the  cause 
of  action  therein  set  forth.® 

It  has  been  held  that  one  averment  of  a  request  and  refusal  to  pay 
is  sufficient  for  any  number  of  counts  in  assumpsit.'' 


913;  Edwards  v.  Hartshorn,  72  Kan. 
19,  82  Pac.  520.  Mo.— Rinard  i.  Oma- 
ha, K.  C.  &  E.  R.  Co.,  164  Mo.  270, 
64  S.  W.  124;  Brinkman  v.  Hunter,  73 
Mo.  172;  Landers  f.  Quincy,  O.  &  K.  C. 
R.  Co.,  114  Mo.  App.  655,  90  S.  W. 
117,  134  Mo.  App.  80,  114  S.  W.  534; 
Waechter  r.  St.  Louis  &  M.  R.  R.  Co., 
113  Mo.  App.  270,  88  S.  W.  147.  N.Y. 
Reilly  r.  Steinhardt,  58  Misc.  471,  111 
N.  Y.  Supp.  472;  Rothchild  r.  Grand 
Trunk  R.  Co.,  10  N.  Y.  Supp.  36.  Wis. 
Whitnev  v.  Chicago  &  N.  W.  R.  Co., 
27   Wis!  327. 

Gross  and  ordinary  negligence.  As- 
tin  f.  Chicago.  M.  &  St.  P.  R.  Co., 
143    Wis.   477,    128   X.   W\   265. 

Charging  liability  of  defendant  un- 
der the  state  and  the  federal  em- 
plover's  liability  acts.  Luken  r.  Lake 
Shore  &  M.  S.  R.  Co.,  154  111.  App. 
550. 

"A  complaint  wnich  consists  of  one 
count  only,  in  which  the  sum  claimed 
is  variant  or  contradictory,  is  ob- 
noxious to  demurrer;  but  when  it  con- 
sists of  two  or  more  counts,  the  diflfer- 
ent  counts  may  vary  the  descriptive 
allegations  of  the  cause  of  action.  An- 
drews r.  Flack  &  Wales,  88  Ala.  294, 
6  So.  907. 

Whether  an  election  will  be  required 
is  discrctionarv.  Manders  r.  Craft,  3 
Colo.  App.   236,  32   Pac.   836. 

A  statement  in  the  petition  that  the 
counts  relate  to  the  same  cause  of  ac- 
tion is  unnecessary,  but  will  not  vitiate 
the  pleading.  Pearson  r.  Milwaukee 
&   St.   P.  R.   Co.,  45   Iowa   497. 

4.  Gabrielson  r.  Hague  Box  &  'Lumb. 
Co.,  55  Wash.  342.  104  Pac.  635.  See 
also  Holm  r.  Chicago,  M.  &  St.  P.  R. 
Co.,  59  Wash.  293,  109  Pac.  799,  where 
it  is  held  that  he  may  plead  in  the 
alternative  in  such  case. 

6.  Ala. — Karthans  r.  Nashville,  C. 
&  St.  L.  R.  Co.,  140  Ala.  433.  37 
So.  268.  Colo.— Equitable  Securities 
Co.  r.  Montrose  &  D.  Canal  Co.,  20 
Colo.    App.    465,    79     Pac.     747.       Ind. 


Abernathy    f.    Allen,    132    Ind.    84,    31 
N.  E.  534. 

6.  Ala.— Sloss-Sheffield  Iron  &  Steel 
Co.  V.  Smith,  166  Ala.  437,  52  So.  38. 
Colo.  —  Equitable  Securities  Co.  v. 
Montrose  &  D.  Canal  Co.,  20  Colo. 
App.  465,  79  Pac.  747.  Kan. — Stewart 
f.  Balderston,  10  Kan.  131.  Mont. 
Murray  v.  City  of  Butte,  35  Mont.  161, 
■88  Pac.  789.  Neb.— Schuyler  Nat. 
"Bank  r.  Bollong,  24  Neb.  821,  40  N.  W. 
411.  N.  Y.— People  r.  Koster,  97  N.  Y. 
Supp.  29;  Moore  Bros.  Glass  Co.  v. 
Drevet   Mfg.   Co.,   154  Fed.   737. 

The  several  counts  of  a  declaration 
are  regarded  as  its  several  parts  or 
sections,  and  are  considered  as  dis- 
tinct as  though  contained  in  separate 
declarations.  Robinson  r.  Drummond, 
24  Ala.  174;  Mardis'  Admrs.  r.  Shackle- 
ford,  6  Ala.  433. 

A  paragraph  containing  nothing  more 
than  a  mere  conclusion  based  on  facts 
pleaded  in  another  paragraph  is  prop- 
erlv  stricken.  Cooper  v.  French,  52 
Iowa   531,   3    N.    W.    538. 

A  count  under  a  particular  subdi- 
vision of  a  statute  must  state  the  facts 
which  constitute  plaintiff's  cause  of  ac- 
tion under  that  subdivision.  Alabama 
Great  Southern  R.  Co.  r.  Cardwell 
(Ala.),  55  So.  185. 

"A  count,  under  our  code  system,  in 
order  to  be  good  against  an  appropriate 
demurrer,  must  contain  a  logical  state- 
ment of  the  cause  of  action.  It  must 
state  all  the  facts  which  constitute 
plaintiff's  right,  and  his  injury,  and 
the  consequent  damages,  and  must  state 
them  with  certainty,  precision  and 
brevity.  A  general  statement  of  facts 
which  permits  of  almost  any  proof  to 
sustain  it  is  objectionable."  Alabama 
Great  Southern  R.  Co.  f.  Cardwell 
(Ala.),  55   So.   185. 

The   federal   courts   will    follow    the 

state    practice   in    this    regard.      Moore 

Bros.  Glass  Co.  r.  Drevet  Mfg.  Co.,  154 

Fed.   737. 

7.     Rider    v.   Robbins,    13    Mass.   284. 
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Each  count  must  be  complete  in  itself,''  and  must  stand  or  fall  on 
its  own  allegations."  It  cannot  be  aided^«  nor  impaired"  by  averments 
in  other  counts  or  causes  of  action. 


8.  Cal.-Keading  v.  Beading,  96  Cal. 
4,  30  Pac.  803;  Green  i:  Clifford,  94 
Cal.  49,  29  Pac.  331;  Cameron  v.  Ah 
Quong,  8  Cal.  App.  310,  96  Pac.  1025. 
Colo.— Equitable  Securities  Co.  r.  Mont- 
rose &  Delta  Canal  Co.,  20  Colo.  App. 
405,  79  Pac.  747.  Ind.— Abernathy  v. 
Allen,  132  Ind.  84,  31  N.  E.  534;  Mc- 
Carman  v.  Cochran,  57  Ind.  166;  Daly 
i:  Gubbins,  35  Ind.  App.  86,  73  N.  E. 
833.  la.— Code,  §3559.  Kan.— River- 
side Township  v.  Bailey,  82  Kan.  429, 
108  Pac.  796;  Leavenworth,  N.  &  S. 
R.  Co.  V.  Wilkins,  45  Kan.  674,  26 
Pac.  16;  Stewart  f.  Balderston,  10 
Kan.  131.  Ky. — Louisville  &  N.  R.  Co. 
V.  Adams,  148  Ky.  513,  147  S.  W. 
384;  Dailey  V.  O'Brien,  96  S.  W.  521. 
Md. — Pearce  v.  Watkins,  68  Md.  534, 
13  Atl.  376.  Mo.— Graves  r.  St.  Louis, 
M.  &  S.  E.  R.  Co.,  133  Mo.  App.  91, 
112  S.  W.  736;  Boeckler  v.  Missouri 
Pac.  R.  Co.,  10  Mo.  App.  448.  Mont. 
Power  &  Bro.  v.  Turner,  37  Mont.  521, 
97  Pac.  950;  Murray  f.  City  of  Butte, 
35  Mont.  161,  88  Pac.  789;  McKay 
V.  McDougal,  19  Mont.  488,  48  Pac. 
988.  Wis.— Sabin  v.  Austin.  19  Wis. 
421;  Curtis  V.  Moore,  15  Wis.  134. 
Wyo.  — Ramsey  v.  Johnson,  7  Wyo.  392, 

52  Pac.   1084. 

The  rule  does  not  obtain  where  one 
cause  of  action  has  been  mistaken!}' 
set  forth  as  two  in  different  counts, 
but  in  such  case,  after  judgment,  the 
entire  pleading  should  be  construed  in 
aid  of  the  verdict  as  setting  up  a 
single  cause  of  action,  irrespective  of 
the  intended  division.  Brown  &  Son 
Contracting  Co.  v.  Bambrick  Bros. 
Const.  Co.,  150  Mo.  App.  505,  131  S.  W. 
134. 

9.  la.— Code,  §3559.  S.  C— Wright 
V.  Willoughby,  79  S.  C.  438,  60  S.  E. 
971;  Threat  v.  Brewer  Mining  Co.,  49 
S.  C.  95,  26  S.  E.  970;  Iseman  r.  Mc- 
Millan, 36  S.  C.  27,  15  S.  E.  336;  Ham- 
mond V.  Port  Royal  &  A.  R.  Co.,  15 
S.    C.    10.      Wis.— Bronson   v.    Markey, 

53  Wis.  98,  10  N.  W.  166. 

The  allegations  in  one  count  cannot 
be  imported  into  another  unless  that 
is  done  in  terms.  Farquhar  v.  Farqu- 
har,  194  Mass.  400,  80  N.  E.  654. 

An  exhibit  annexed  to  one  count  is 
no   part   of   another   count   which   does 
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not  refer  to  it  or  incorporate  it.  Mer- 
rill V.  Post  Pub.  Co.,  197  Mass.  185, 
83  N.  E.  419;  Farquhar  v.  Farquhar, 
194  Mass.  400,  80  N.  E.  400.  See  the 
title    "Exhibits." 

10.  Ala.— M:irdis'  Admrs.  r.  Shackle- 
ford,  6  Ala.  433.  Cal.  — Hopkins  r. 
Contra  Costa  County,  l<t6  Cal.  566,  39 
Pac.  933;  Green  r.  Clifford,  94  Cal. 
49,  29  Pac.  331;  Huskell  r.  Haskell,  54 
Cal.  262;  Cameron  r.  Ah  Quong,  8  Cal. 
App.  310,  96  Pac.  1025.  Oa.— Wattcrs 
r.  Hertz,  135  Ga.  804,  70  .S.  E.  338. 
Ind. — Abernathy  r.  Allen,  132  Ind.  84, 
31  N.  E.  534;"  McCarnan  r.  Cochran, 
57  Ind.  166;  Daly  r.  Gubbins,  35  Ind. 
App.  86,  73  N.  E.  833.  Kan.— River- 
side Township  r.  Bailey,  82  Kan.  429, 
108  Pac.  796;  I^eavenworth,  N.  &  S. 
R.  Co.  r.  Wilkins.  45  Kan.  674,  26 
Pac.  16.  Mo.  — (Jraves  r.  St.  Louis,  M. 
&  S.  E.  R.  Co.,  133  Mo.  Ai)p.  91,  112 
S.  W.  736;  Boeckler  r.  Missouri  Pac. 
R.  Co.,  10  Mo.  App.  448.  Mont.— Pow- 
er &  Bro.  r.  Turn»>r,  37  Mont.  151,  97 
Pac.  950;  Murray  r.  City  of  Butte,  35 
Mont.  161.  88  Pac.  789.  N.  Y.-Ded- 
drick  1-.  Mallery,  127  X.  Y.  Supp.  1023. 
S.  C— Wright  r.  Willoughby,  79  S.  C. 
438.  60  a.  E.  971;  Threatt  V.  Brewer 
Mining  Co.,  49  S.  C.  95,  26  S.  E.  970; 
Hammond  r.  Port  Royal  &  A.  R.  Co., 
15    S.    C.    10. 

Unless  the  pleading,  though  in  form 
containing  two  counts,  in  substance 
and  in  fact  contains  but  one.  Train 
r.  Emerson,  137  Cra.  730,  S.  E. 
241. 

11.  Waiters  v.  Hertz,  135  Ga.  804, 
70  S.  E.  338. 

A  count  which  states  a  good  cause 
of  action  is  not  demurrable  because 
of  deficiencies  in  another  count.  Bron- 
son V.  Markev,  53  Wis.  98,  10  N.  W. 
166. 

"The  question  whether  allegations 
are  irrelevant  and  redundant  must  be 
determined  by  reference  alone  to  the 
cause  of  action  in  which  such  allega- 
tions are  set  forth."  Berrv  v.  E.  L. 
Moore  Co.,  69  S.  C.  317,  "48  S.  E. 
249. 

"An  admission  in  one  count  can- 
not be  used  to  destroy  the  statement 
of  another  cause  of  action  in  a  sep- 
arate count."     Spajalding  v.  Saltiel,  18 
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Beference  to  Other  Counts.— As  a  general  rule  matter  of  inducement 
in  one  count  or  cause  of  action,^=  or  matters  common  to  all  of  tliem^^ 
may  be  incorporated  into  and  made  a  part  of  a  subsequent  count  or 
cause  of  action  by  reference,  though  the  contrary  is  true  in  some 


Colo.  86,  31  Pac.  4S6;  Equitable  Se- 
curities Co.  V.  Montrose  &  D.  Canal 
Co.,  20  Colo.  App.  4(35,  79  Pac.    /47. 

The  rule  does  not  apply  where  the 
pleading,  though  in  form  containing 
two  counts,  in  substance  and  in  tact 
contains  but  one.  Train  r.  Emerson, 
137    Ga.    730,   74   S.    E.   241  . 

12  Mo.— Waeohter  v.  St.  Louis  & 
M  R.  R-  Co.,  113  Mo.  App.  270,  88 
S  W  147  Okla.— See  Schoner  f.  Al- 
len, 2.5  Okla.  22,  105  Pac.  191.  Tex. 
Morrison  v.  Bartlett  (Tex.  Civ.  App.), 
131  S.  W.  1146.  Wyo.  — Ramsey  v. 
Johnson,  7  Wyo.  392,  52  Pac.   10s4. 

Introductory  matter.  Ilefferlin  r. 
Karlman,  29  "Mont.  139,  74  Pac  413; 
McKav  r.  McDougal,  19  Mont.  488,  48 
Pac.   988. 

Only  allegations  introductory  or  oy 
way  of  inducement  may  be  so  adopted, 
and  not  the  allc«ation  of  the  sub- 
stantive facts  constituting  the  cause 
of  action.  Power  &  Bro.  r.  Turner,  37 
Mont.  521,  97  Pac  950;  Murray  t\ 
City  of  Butte,  35  Mont.  161.  88  Pac. 
789;  McKav  r.  McDougal,  19  Mont. 
488,  48  Pac.  9S8;  Abon.lroth  r.  Board^ 
ley,'  27  Wis.  555;  Curtis  f.  Moore,  15 
Wis.  134. 

Matters  of  mere  inducement  and  not 
of*  the  gravamen  of  the  action  stated 
in  the  first  count  may  be  referred  to 
in  subsequent  ones.  Equitable  Securi- 
ties Co.  r.  Montrose  &  Delta  Canal  Co., 
20  Colo.  App.  465,  79  Pac.  747. 

13.  Ala.— Anniston  Electric  &  Gas 
Co.  V.  Elwell,  144  Ala.  317,  42  So.  45; 
Mardis'  Admrs.  r.  Shackleford,  6  Ala. 
433  Cal. — Hopkins  r.  Contra  Costa 
Count V,  106  Cal.  566,  39  Pac.  933; 
Treweek  r.  Howard,  105  Cal.  434,  39 
Pac.  20;  Reading  r.  Reading,  96  Cal. 
4,  30  Pac.  803;  Green  r.  Clifford,  94 
Cal.  49,  29  Pac.  331;  Haskell  f.  Has- 
kell, 54  Cal.  263;  Cameron  r.  Ah 
Quong,  8  Cal.  App.  310.  96  Pac.  1025. 
Kan.— Riverside  Township  r.  Bailey, 
82  Kan.  429.  108  Pac.  796;  Burdick  r. 
Carbondale  Inv.  Co.,  71  Kan.  121,  80 
Pac.  40;  Leavenworth,  N.  &  S.  R.  Co. 
v.  Wilkins.  45  Kan.  674.  26  Pac.  16; 
Stewart  r.  Balderston,  10  Kan.  131. 
Mass.— Merrill    f.    Post    Pub.    Co.,    197 


Mass.  185,  83  N.  E.  419;  Farquhar  v. 
Farquhar,  194  Mass.  400.  80  N.  E.  654; 
Dorr  i;.  Mc Kinney,  9  Allen  359.  Minn. 
Realty  Revenue  Guaranty  Co.  v.  Farm, 
Stock  &  Home  Pub.  Co.,  79  Minn.  465, 
82  N.  W.  857.  Mo.— Bricker  v.  Mis- 
souri Pac.  R.  Co.,  S3  Mo.  391;  Graves 
V.  St.  Louis,  M.  &  S.  E.  R.  Co.,  133 
Mo.  App.  91,  112  S.  W.  736;  Boeckler 
r.  Missouri  Pac.  R.  Co.,  10  Mo.  App. 
448. 

*<It  is  not  only  permissible  accord- 
ing to  the  precedents,  but  often  proper, 
in  order  to  avoid  unnecessary  repeti- 
tion and  prolixity,  that  one  count 
should  refer  specifically  to  another." 
Mattingly  r.  Houston,  167  Ala.  167, 
52  So.  78.  See  to  the  same  effect  Rob- 
inson r.  Drummond,  24  Ala.  174. 

"There  is  nothing  in  our  rules  of 
pleading  which  requires  or  encourages 
the  needless  repetition  of  allegations 
which  are  so  referred  to  as  to  be  plain- 
ly understood.  Good  pleading  requires 
reasonable  certainty  as  to  the  plead- 
er's meaning,  but  there  is  no  especial 
legal  advantage  in  a  multitude  of 
words."  Avres  V.  Toulmin,  74  Mich. 
44,  41  N.  W.  S55.  ^ 

A  contract  sufficiently  stated  in  the 
first  count  need  not  be  repeated  in 
subsequent  ones,  but  it  is  sufficient  to 
declare  that  it  is  the  same  as  set  forth 
in  the  first  count.  United  Surety  Co. 
V.  Summers,  110  Md.  95,  72  Atl.  775. 

Description  of  the  property  in  tres- 
pass. Fellows  I'.  Chipman,  26  R.  I. 
196.   58    Atl.    003. 

Matters  in  the  commencement  of  the 
complaint  which  are  applicable  to  all 
of  the  counts,  such  as  allegations  show- 
ing that  certain  of  the  parties  are  mar- 
ried to  certain  other  parties  for  the 
purpose  of  showing  that  they  are  prop- 
erly .ioined.  Abendroth  V.  Boardley, 
27  "wis.  555. 

Scope  of  Reference.— The  court  must 
take  references  from  one  count  to  an- 
other as  it  finds  them  though  they  ren- 
der the  count  in  which  they  appear 
unintelligible  and  are  the  result  of 
inadvertence.  Charlie's  Transfer  Co.  V. 
Malone,  159  Ala.  32.5,  48  So.  705.  _ 
In  case  it  is  uncertain  how  much  is 
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states  "  In  such  case  the  matter  so  incorporated  may  he  considered 
though  the  count  referred  to  is  subsequently  abandoned,^^  or  stricken 
out/"  or  held  bad  on  demurrer." 

e.  Withdrawal  and  Refilwrj  of  Co»>jf.9.  — Ordinarily  counts  may  be 
withdrawn^^  and  new  counts  filed  by  way  of  amendment.'" 

The  withdrawal  of  a  count  is,  in  effect,  an  amendment  striking  it 
out.-''  It  is  not  a  retraxit,  or  tantamount  thoreto,^'  nor  docs  it  neces- 
sarily  amount  to  a  dismissal  of  the  plaintiff's  entire  cause  of  action." 
A  count  which  has  been  withdrawn  may  generally  be  refiled  by  leave 
of  court.-^ 

f.  Raising  and  Waiver  of  Oh jed ion. <^.  — The  o])joction  that  several 
causes  of  action  are  joined  in  a  sinfrle  count  is  ground  for  special 
demurrer  in  some  states,^*  while  in  others  the  remedy  is  by  motion,==» 


included  in  the  reference,  the  remedy 
is  by  motion,  rather  than  by  demurrer 
or  dismissal  at  the  trial.  Babcock  f. 
Anson,   106  N.   Y.  'Supp.   642. 

14.  Cooper  v.  Portner  Brewing  Co., 
112  Ga.  894,  38  S.  E.  91;  Dailey  v. 
O'Brien    (Ky.),  96  S.  W.  521. 

15.  Robinson  v.  Drummond,  24  Ala. 
174. 

16.  Shaughnessy  V.  Holt,  236  111. 
485,  86   N.   E.  256. 

17.  Anniston  Electric  &  Gas  Co.  r. 
Elwell,  144  Ala.  317,  42  So.  45;  Mor- 
rison V.  Spears,  8  Ala.  93. 

18.  Southern  R.  Co.  v.  Mclntire,  169 
Ala.   42,  53   So.   158. 

19.  Southern  K.  Co.  v.  Mclntire,  169 
Ala.  42,  53  So.  158. 

20.  Southern  R.  Co.  v.  Mclntire,  169 
Ala.  42,  53   So.   158. 

21.  Southern  R.  Co.  v.  Mclntire,  169 
Ala.  42,  53  So.  158.  See  the  title 
"Retraxit." 

22.  Southern  R.  Co.  v.  Mclntire,  169 
Ala.  42,  53  So.  15S.  -See  the  title 
"Dismissal  and  Nonsuit." 

23.  Southern  R.  Co.  v.  Mclntire,  169 
Ala.  42,  53  So.  158. 

24.  Downs  v.  Hawley,  112  Mass. 
237. 

As  against  a  general  demurrer  plaint- 
iff can  insist  on  both  and  recover  if 
he  proves  either.  Harris  v.  Wilcox,  7 
Ga.  App.  121,  66  S.  E.  380. 

25.  By  motion  to  require  a  separate 
statement.  Cal. — City  Carpet,  etc., 
Works  V.  Jones,  102  Cal.  506,  36  Pac. 
841.  Colo.— Hall  V.  Cudahv,  46  Colo. 
324,  104  Pac.  415.  Neb.— Exeter  Nat. 
Bank  v.  Orchard,  43  Neb.  579,  61  N.  W. 
833.  N.  Y. — Commercial  Bank  v. 
Pfeiffer,  108  N.  Y.  242,  15  N.  E.  311; 
Bass  V.   Comstock,   38  N.  Y.  21;   Lyon 
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V.  Friedlander,  116  N.  Y.  Supp.  569. 
Wis.  — Nichol  V.  Alexander,  28  Wis.  118. 
Wyo.— Kearnev  Stone  Works  r.  Mc- 
Pherson,   5   Wyo.  178,   38  Pac.  920. 

By  motion  to  require  them  to  be 
separately  stated,  rather  than  by  a 
motion  to  strike  out  parts  of  tlie  plead- 
ing. Ricliardson  r.  Carbon  Hill  Coal 
Co.,  10   Wash.  648,  39  Pac.  95. 

By  motion  to  make  the  complaint 
more  definite  and  certain  by  separately 
stating  them.  Tlie  objection  is  not 
reached  by  a  motion  to  withdraw  from 
the  jury's  consideration  the  evideme 
in  relation  to  some  of  them.  Galvin 
r.  O 'Gorman,  40  Mont.  391,  106  Pac. 
887. 

By  motion  to  require  a  separate 
statement  or  an  election.  Welborn  v. 
Dixon,  70  S.  C.  108,  49  S.  E.  232;  Car- 
tin  r.  South  Bound  R.  Co.,  43  S.  C.  221, 
20   S.   E.   979. 

By  motion  to  require  the  plaintiff  to 
elect  one  and  to  strike  out  the  other. 
Jordan  v.  St.  Louis  Transit  Co.,  20iJ 
Mo.  426,  101  S.  W.  11. 

By  motion  to  strike  out  the  plead- 
ing. Boelk  V.  Nolan,  56  Ore.  229,  107 
Pac.  689;  State  v.  Portland  Gen.  Elec. 
Co.,  52  Ore.  502,  95  Pac.  722,  98  Pac. 
160. 

It  is  not  ground  for  motion  to  dis- 
miss or  for  judgment  on  the  pleadings. 
Watson  V.  San  Francisco  &  H.  B.  R. 
Co.,  50  Cal.  523. 

The  plaintiff  should  be  required  to 
separately  state  them.  The  court  has 
no  right,  in  such  case,  to  ignore  all 
the  causes  of  action  but  one  and  de- 
termine the  case  on  the  sufficiency  of 
the  proofs  as  to  that  alone.  Page  t*. 
Page,  43  Wash.   293,  86  Pac.   582. 
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and  demurrer  will  not  lie.^"  It  cannot  be  taken  advantage  of  by  objec- 
tion to  the  introduction  of  any  evidence.-'  In  passing  on  such  a  mo- 
tion the  sufficiency  of  the  allegations  with  respect  to  any  cause  of 
action  attempted  to  be  set  forth  is  not  involved.-^  Failure  to  comply 
with  an  order  directing  a  separate  statement  may  be  ground  for  strik- 
ing out  the  pleading.-^ 

The  objection  is  waived  unless  seasonably  raised.^"  or  by  pleading  to 
the  merits,'!  and  is  not  available  after  judgment.'- 

X.  CONCLUSION. — At  common  law  there  were  various  forms  of 
conclusion,  depending  on  the  nature  and  form  of  the  action." 

Gen.  Eleo.,  o2  Ore.  502,  95  Pac.  722, 
98  Pac.  160. 

It  cannot  be  raised  durinpt  the  taking 
of  testimonv.  Bade  f.  Hibberd,  50 
Ore.  501,  93"  Pac.  364. 

Unless  taken  by  demurrer.  Downs 
r.  Hawlev.  112  Mass.  237. 

31.  Paddock  f.  Somes,  102  Mo.  226, 
U  S.  W.  746;  Christal  r.  Craig,  80  Mo. 
367;  Finnell  f.  Metropolitan  St.  Ry. 
Co.,   159   Mo.  App.   522,  141   S.  W.  451. 

Where  the  general  issue  is  filed, 
plnintitT  may  prove  cither  of  two 
causes  of  action  alleged  in  a  single 
count.  Guianios  f.  De  Camp  Coal  Min- 
ing Co.,  147  III.  App.  243;  East  St. 
I.ouis  C.  R.  Co.  V.  Reames,  75  111.  App. 
28. 

32.  Failure  to  comply  with  the  stat- 
ute docs  not  render  the  complaint 
fatally  defective.  It  is  sufficient  to 
support  a  judgment,  and  should  be 
treated  as  sufficient  when  not  properly 
objected  to.  Page  v.  Page,  43  Wash. 
293,  86  Pac.  582. 

Declaring  on  two  bonds  in  one  count, 
if  error,  is  not  available  after  de- 
fault and  judgment.  International  .Ho- 
tel Co.  V.  Flynn,  141   111.  App.  532. 

33.  For  various  forms  of  conclu- 
sions see  1  Chit.  PI..  41S;  Reed  v.  In- 
habitants of  Northfield,  13  Pick. 
(Ma==.)    04. 

•'In  declaring  on  the  common  counts 
in  an  action  of  debt  'the  usual  con- 
clusion in  each  count  by  reason  where- 
of, etc.,  an  action  hath  accrued,  etc., 
is  unnecessarv,  and  the  usual  breach  at 
the  end  will"  suffice.'  1  Saunders  on 
Plead,  and  Ev.  497,  side  p.  405;  Gibb 
Debt.  414."  Somerville  v.  Grim,  17 
W.  Va.   ^(^3. 

In  an  action  of  debt  on  two  bonds  or 
two  promissory  notes  it  is  unnecessary 
to  add  to  oafh  count  the  usual  con- 
clusion. Somerville  i.  Grim,  17  W.  Va. 
803. 


26.  Cal.— Astill  r.  South  Yuba  Water 
Co.,  146  Cal.  55.  79  Pac.  594;  City 
Carpet,  etc.,  Works  v.  .Jones,  102  Cal. 
506,  36  Pac.  841.  N.  Y.  — Bass  v.  Com- 
Btock,  38  N.  Y.  21.  S.  C— Welborn  r. 
Dixon,  70  S.  C.  108,  49  6.  E.  232.  Wis. 
Gunderson  r.  Thomas,  S7  Wis.  406,  58 
N.  W.  750;  Nichol  r.  Alexander,  2S 
Wis.  118.  Wyo.— Kearney  Stone  Works 
r.  McPherson,  5  Wyo.  178,  28  Pac. 
920. 

Unless  the  failure  to  state  them  sep- 
arately renders  the  complaint  ambi;i- 
uous,  unintelligible,  or  uncertain.  Jacob 
V.  Lorenz,  98   Cal.  332,  33   Pac.  119.   . 

A  failure  to  separately  state  causes 
of  action  is  not  a  misjoinder.  Bass  i*. 
Comstock,  38   N.  Y.  21. 

27.  Wills  r.  Atchison.  T.  &  S.  F. 
R.  Co..  133  Mo.  App.  625,  113  S.  W. 
713;  Graves  r.  St.  Louis,  M.  &  S.  E. 
R.  Co.,  133  Mo.  App.  91,  112  S.  W\ 
736. 

28.  Benedict  r.  Thain,  134  X.  Y. 
Supp.  720;  Astoria  Silk  Works  v.  Ply- 
mouth Rubber  Co.,  110  N.  Y.  Supp. 
175. 

29.  If  plaintiff  fails  to  comply  with 
an  order  to  separately  state,  his  com- 
plaint should  be  stricken  from  the  files. 
Hall  r.  Cudahy,  46  Colo.  324,  104  Pac. 
415. 

30.  Welborn  v.  Dixon,  70  S.  C.  lOS, 
48  S  E.  232;  Cartin  r.  South  Bound 
R.  Co.,  43  S.  C.  221,  20  S.  E.  979,  49 
Am.   St.   Rep.  829. 

Unless  presented  before  the  trial, 
Gearity  r.  Strasbourger,  118  N.  Y. 
Supp.   257. 

Where  no  motion  to  require  sep- 
arate statement  is  made.  Shepherd  r. 
Baltimore  &  O.  R.  Co..  130  U.  S.  426, 
9  Sup.  Ct.  598.  32  L.  ed.  970. 

The  defect  is  waived  unless  taken 
advantage  of  by  motion,  and  in  such 
case  the  complaint  must  be  treated  as 
one   cause   of   suit.     State   r.   Portland 
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Under  the  codes  and  practice  acts  of  the  various  states  no  formal  con- 
clusion is  necessary''*  other  tlian  the  prayer  for  relief.''=^ 

In  Louisiana  the  code  provides  that  the  petition  must  end  by  con- 
clusions analogous  to  the  nature  of  the  action  to  which  the  plaintiff 
has  resorted.^^ 

XI.  PRAYER  FOR  RELIEF. —  A.  Necessity  for  Praver  and 
Effect  of  Its  OmissiOxX.  —  The  codes  generally  provide  that  the  com- 
plaint shall  contain  a  demand  for  the  relief  to  which  plaintiff  con- 
siders himself  entitled.^^ 

Effect  of  Omission. —In  some  states  it  is  held  that,  if  the  complaint 
contains  no  prayer  for  relief,  the  court  has  no  power  to  grant  any.^' 


A  declaration  based  on  a  penal  stat- 
ute was  required  to  concUule  with  the 
words  "against  the  form  of  the  stat- 
ute" in  such  case  made  and  provided. 
State  V.  Ow-sley,  17  Mont.  94,  42  Pac. 
105. 

The  use  of  those  words  is  not  neces- 
sary in  a  statutory  action  on  the  case 
to  recover  damages  merely.  Reod  v. 
Inhabitants  of  Northfield,  13  Piclc. 
(Mass.)   94. 

34.  In  Maryland  the  statute  pro- 
vides that  it  shall  not  be  necessary  to 
state  any  formal  conclusion  to  any 
declaration.  Pub.  Gen.  Laws,  art.  75, 
§4;    Wilms   v.   White,  26   Md.   3S0. 

A  complaint  based  on  a  penal  stat- 
ute need  not  conclude  with  the  words 
"against  the  form  of  the  statute"  in 
euch  case  made  and  provided.  Stato 
V.   Owsley,   17   Mont.   94,   42   Pac.   105. 

35.  See  XI,  infra. 

36.  La.  Code  Pr.,  art.  172. 

37.  Ark.— Kirby's  Dig.,  §0001.  Cal. 
Code  Civ.  Proc,  §426;  .Johnson  r.  Pol- 
hemus,  99  Cal.  240,  33  Pac.  908.  Colo. 
Code,  1910,  §55.  Conn.— Gen  St.,  1902, 
§607.  Ga.— Petition  must  set  forth  the 
plaintifif's  demand.  Code,  1S95,  §4900. 
See  Booth  v.  State,  131  Ga.  750,  63 
S.  E.  502.  Idaho.— Rev.  Codes,  §4168. 
Ind.— Burns'  Ann.  St.,  1908,  §343.  la. 
Code,  §3559.  Kan.— Gen.  St.,  1909, 
§5685;  Hiatt  r.  Parker,  29  Kan,  765. 
Ky.— Must  demand  the  specific  relief 
to  which  the  plaintiff  considers  himself 
entitled;  and  may  contain  a  general 
prayer  for  any  other  relief  to  which 
plaintiff  mav  appear  entitled.  Civ. 
Code,  1906,  ^§90;  Louisville  &  N.  R. 
Co.  V.  Adams,  147  S.  W.  384;  Miller 
V.  Allen,   104  Ky.   114,   46   S.   W.   523; 
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Bowman  r.  Ray.  25  Ky.  L.  Rep.  2131, 
SO  S.  W.  516.  Minn.  — Rev.  Laws,  1905, 
§4127.  Mo.— Rev.  .St.,  1909,  §1794; 
Rush  r.  Brown,  101  Mo.  5^6,  14  S.  W. 
735;  Bick  V.  Vaughn,  140  Mo.  App. 
619,  120  S.  W.  618;  Vogelsong  r.  St. 
Louis  Wood  Fibre  Plaster  Co..  147  Mo. 
App.  578,  126  S.  W.  804.  Mont.— Rev. 
Code,  1907,  §6532;  Donovan  v.  Mo- 
Devitt,  36  Mont.  61,  92  Pac.  49.  NeD. 
Comp.  St.,  1911,  ^WGC).  Nev.— Comp. 
Laws,  §3134.  N.  Y.— Code  Civ.  Proc, 
§481;  Consolidated  Ruhber  Tire  Co.  v. 
Firestone  Tiro  &  Rubber  Co.,  120  X.  Y. 
Supp.  12S;  Simonson  f.  Blake,  20  How. 
Pr.  484.  N.  C— Rev.,  1905  §467.  N.  D. 
Rev.  Codes,  1905,  §0852.  Ohio.— Con. 
Code,  1910,  §11,305;  Giddinu's  r.  Bar- 
ney, 31  Ohio  St.  80.  Okla.— Comp. 
Laws,  1909,  §5627.  Ore.— L.  O.  L., 
§07.  S.  C— Code  Civ.  Proc,  §163. 
S.  D.— Code  Civ.  Proc,  §119.  Tex. 
The  nature  of  the  relief  which  he  re- 
quests of  the  court.  Saylo's  Civ.  St., 
art.  1191;  City  of  Houston  i'.  Thomas 
Emery's  Sons,  76  Tex.  2S2,  13  S.  W. 
204;  Jordan  r.  Massey  (Tex.  Civ.  App.), 
134  S.  W.  804.  The  prayer  is  an 
essential  part  of  the  petition.  Burks 
r.  Burks  (Tex.  Civ.  App.),  141  S.  W. 
337.  Utah.— Comp.  Laws,  1907,  §2960. 
Wash. — Rem.  &  Ball.  Ann.  Codes  & 
St.,  §258.  Wis.-St.,  1898,  §2646; 
Johns  r.  Xorthwestcrn  Mut.  Relief 
Assn.,  87  Wis.  Ill,  58  X.  W.  76.  Wyo. 
Comp.   St.,  1910,   §4379. 

See  X.  J.  Laws  1912,  c.  231,  Sched- 
ule A,  §35,  p.  390. 

38.  Bowman  r.  Ray,  21  Ky.  L.  Rep. 
2131,   80   S.  W.   516. 

Where  none  is  prayed.  Southern  R. 
Co.  V.  State,  116  Ga.  276,  42  S.  E, 
508. 
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As  a  rule,  however,  the  omission  of  a  prayer  is  not  regarded  as  a 
fatal  defeet,^^  and  will  not  affect  the  jurisdiction  of  the  court.*"  Where 
omitted,  it  may  ordinarily  be  supplied  by  amendment.*^ 

B.  Right  To  Demand  Different  Kinds  of  Relief.  —  Several  de- 
mands for  relief  may  be  united  in  a  single  complaint.*^  A  complaint 
setting  forth  but  one  cause  of  action  may  ask  for  different  relief 
against  different  defendants  according  as  they  are  connected  with  such 
cause  of  action." 

Prayer  in  the  Alternative. —  In  some  states  relief  may  be  prayed  in 
the  alternative,"  while  in  others  a  contrary  rule  prevails." 

C.  Form  and  Sufficiency.  —  As  a  rule  no  particular  form  of 
prayer  is  required,  it  being  sufficient  to  clearly  indicate  the  relief  de- 


39.  Presson  v.  Boone,  108  N.  C.  78, 
12  S.  E.  897. 

In  a  suit  upon  account  for  money  ad- 
vanced, in  view  of  the  statute  requir- 
ing the  court  to  disregard  defects  not 
affecting  the  substantial  rights  of  the 
adverse  partv.  Sannoner  v.  Jacobson 
&   Co.,   47    Ark.   .31,   14   S.   W.   4.j8. 

Where,  upon  the  facts  stated,  it  is 
clearly  apparent  to  wliat  iiidgment 
plaintiff  would  be  entitled  upon  estab- 
lishing such  facts  by  competent  evi- 
dence, the  omission  of  the  prayer  is 
not  fatal  to  the  aftion,  but  is  a  mere 
irregularity  curable  by  amendment. 
iScott  r.  Vulcan  Iron  Works  Co.  (Okla.), 
122  Pac.  180. 

Is  not  ground  for  ob.iection  to  the 
admission  of  any  evidence.  Oklahoma 
C.as  &  Klectric  Co.  r.  Lukert,  16  Okla. 
397.  .S4   I'ac.   1076. 

That  no  judgment  is  asked  is  only 
matter  of  form,  and  is  not  tjround  for 
demurrer  where  a  cause  of  action  is 
stated.     Lowry  r.  Dutfon,  28  Ind.  47.3. 

Does  not  render  it  subject  to  a  de- 
murrer for  want  of  facts.  Donovan  v. 
M.'Devitt  (Mont.),  92  Pac.  49;  Fox  r. 
Craves,  46  Xeb.  812,  65  N.  W.  887; 
Balle  V.   Moseley,  13  S.  C.  439. 

40.  Eldon  Ice  &  Fuel  Co.  r.  Van 
Ilooser    (Mo.    App.),    147    S.    W.   161. 

41.  Eldon  I<e  &  Fuel  Co.  v.  Van 
nooser  (Mo.  Api>.),  147  S.  W.  161. 

42.  May  pray  for  an  injunction  and 
damages  in  an  action  based  on  a  nuis- 
ance. Emory  r.  Hazard  Powder  Co.,  22 
S.  C.  476. 

43.  vSecuritv  Loan  &  Trust  Co.  r. 
Mattern.    131    Cal.   326,    68    Pac.   4S2. 

44.  Conn.— Craft  Refrigerating  Mach. 
Co.  V.  Quinnipiac  Brewing  Co.,  63 
Conn.  5.51,  29  Atl.  76.  Kan. — Hiatt  v. 
Parker.  29  Kan.  765.  Tex.— Mcllhenny 
Co.  f.  Todd,  71  Tex.  400,  9  S.  W.  445; 


Grabenheimer  v.  Blum,  63  Tex.  369; 
Edgar  i\  Galveston  City  Co.,  46  Tex. 
421;  Merchants'  &  Farmers'  Xat.  Bank 
V.  Johnson,  49  Tex.  Civ.  App.  242,  108 
S.  W.  491. 

Plaintiff  may  claim  alternative  re- 
lief based  upon  an  alternative  con- 
struction or  ascertainment  of  his  cause 
of  action.  Laws  1912,  c.  231,  Schedule 
A,   §37,  p.  391. 

If  plaintiff  is  not  certain  as  to  the 
specific  relief  to  which  he  is  entitled. 
See  Worth  r.  Knickerbocker  Trust  Co., 
152  N.  C.  242,  67  S.  E.  590. 

For  the  recovery  of  property  or  its 
value.  Lillard  r.  Brannin  &  Brand,  91 
Ky.    511,    16   S.    W.    349. 

May  pray  for  specific  performance, 
or,  if  that  is  denied,  for  damages. 
Mitchell  r.  Sheppard,  13  Tex.  484; 
Konnerup  v.  Frandsen,  8  Wash.  551, 
36  Pac.  493. 

In  a  suit  for  specific  performance 
of  a  contract  for  the  sale  of  land, 
plaintiff  may  pray  for  compensation 
for  his  improvements  if  specific  per- 
formance is  refused.  Boze  v.  Davis' 
Admrs.,  14  Tex.  331. 

Where  plaintiff  is  entitled  to  recover 
under  the  allegations  preceding  his 
first  prayer,  alternative  prayers  for 
other  relief  in  case  he  was  not  so  en- 
titled to  recover  will  be  disregarded, 
llutcheson  r.  International  &  G.  N.  R. 
Co.,  102  Tex.  471,  119  S.  W.  85. 

45.  It  is  not  a  compliance  with  the 
code  provision  rerjuiring  the  complaint 
to  contain  a  demand  for  the  judgment 
to  which  plaintiff  supposes  himself  en- 
titled, and  may  render  the  complaint 
subject  to  a  motion  to  make  more 
definite  and  certain.  Johns  v.  North- 
western Mut.  Relief  Assn.,  87  Wis.  Ill, 
58  N.  W.  76. 
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sired."  In  some  states  it  is  specifically  provided  that  if  the  recovery 
of  money  or  damages  be  demanded,  the  amount  thereof  sliall  be  stated,*' 
and  if  interest  thereon  be  claimed,  the  date  from  which  interest  is  to 
be  computed.** 

Where  There  Are  Several  Counts.  —  In  the  absence  of  a  statutory  provi- 
sion to  the  contrary,'''  a  single  prayer  for  judgment  is  ordinarily  suf- 
ficient though   the   complaint   contains  several   counts.^"     But   there 


46.  "If  there  be  in  the  complaint 
language  showing  the  limits  of  plaint- 
iff's claim,  so  that  the  defendant  may 
not  be  misled,  such  an  allegation  serves 
the  same  practical  purpose  as  a  formal 
prayer  for  judgment,  and  is  sufficient." 
Pearce  v.  Butte  Electric  Ry.  Co.,  41 
Mont.  304,  109  Pac.  275. 

That  the  specific  appropriate  relief 
sought  is  not  stated  in  the  conclusion 
of  the  complaint  is  not  ground  for  de- 
murrer. Acker  v.  McCullough,  50  Ind. 
447. 

The  allegation  of  facts  entitling  a 
party  to  affirmative  relief  is  equiva- 
lent to  a  formal  demand  for  such  relief, 
or  a  general  praver  in  equitv.  Parker 
V.  Norfolk  &  C.  R.  Co.,  119  N.  C.  677, 
25  S.  E.  722. 

"That,  by  reason  of  the  premises 
plaintiff  has  been  injured  and  damaged 
in  the  sum  o^  two  thousand  ($2,nnn) 
dollars,  and  his  costs  herein  necessarily 
incurred,"  is  sufficient.  Pearce  v. 
Butte  Electric  Ey.  Co.,  41  Mont.  304, 
109  Pac.  275. 

An  averment  in  conclusion  that  an 
injury  was  to  the  damage  of  plaintiff 
in  a  specified  sum  is  sufficient.  Louis- 
ville, N.  A.  &  C.  E.  Co.  r.  Smith,  58 
Ind.  575. 

A  complaint  concluding  "to  the  said 
plaintiffs'  damages  of  three  thousand 
dollars,  and  therefore  they  bring  this 
suit,"  is  not  subject  to  the  objection 
that  it  will  not  support  a  judgment 
because  no  relief  is  asked.  Tuolumne 
County  Water  Co.  v.  Columbia  &  Stan- 
islaus'Water  Co.,  10  Cal.  193. 

Where  complaint  alleges  a  promise 
by  a  promissory  note  to  pay  a  specified 
sum,  and  demands  judgment  for  said 
sum  and  interest,  the  prayer  is  suffi- 
ciently specific.  Eaton  r.  Burns,  31 
Ind.  390. 

See  Florida  Gen.  St.,  1906,  §1448. 

47.  Cal.— Code  Civ.  Proc,  §426; 
Johnson  v.  Polhemus,  99  Cal.  240,  33 
Pac.  908.  Colo.— Code,  1910,  §55. 
Idaho.  —  Eev.  Codes,  §4168.  Ind. 
Burns'  Ann.  St.,  1908,  §343.  la.— Code, 
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§3559.  Kan.-Gen.  St.,  1909,  g.'.ns.-; 
Hiatt  r.  Parker,  29  Kan.  705.  Minn. 
Rev.  iLaws,  1905.  §4127.  Mont.— Rev. 
Code,  1907,  §6532.  Neb.— Comp.  St., 
1911,  §6666.  Nev.— Comp.  Laws,  §3134. 
N.  C— Rev.,  I'.)n5,  §»f!7.  N.  D.  — Rev. 
Codes,  19i>5,  §6S52.  Ohio.— Gen.  Code, 
1910,     §11,305.       Okla.  — Comp.      Laws, 

1909,  §5627.  Ore. — Lord's  Laws.  §*". 
S.  D.— Code  Civ.  Proc,  SI  19.  Utah. 
Comp.  Laws,  1907,  §2960.  Wash. 
Rom.  &  Ball.  Anno.  Codes  &  St..  §258. 
Wis.  — St.,  1898,  §2646.  Wyo.— Comp. 
St..   l!tlii.   §4379. 

Missouri. — The  amount  thereof,  or 
such  facts  as  will  enable  the  defend- 
ant and  the  court  to  ascertain  the 
amount  demanded.  Rev.  St.,  1909, 
§1794;  Rush  r.  Brown,  101  Mo.  586, 
14  S.  W.  735;  Bick  r.  Vaughn,  140 
Mo.  App.  619,  120  S.  W.  618;  Vogel- 
song  V.  St.  Louis  Wood  Fibre  Plaster 
Co.,   147   Mo.   App.   57S,  126   S.   W.   804. 

Failure  to  do  so  does  not  render  the 
petition  subject  to  a  demurrer  for  want 
of  facts.  Hiatt  v.  Parker,  29  Kan. 
765. 

Nor  is  it  ground  for  objecting  to  the 
admission  of  any  evidence.  Oklahoma 
Gas  &  Electric  Co.  v.  Lukert,  16  Okla. 
397,   84   Pac.    1076. 

48.  Kan.— Gen.  St.,  1909,  §5685. 
Neb.— Comp.  St.,  1911,  §6666.  Ohio. 
Gen.  Code,  1910,  §11,305.  Okla.— Comp. 
Laws,    1909,    §5627.     Wyo.— Comp.    St., 

1910,  §4379. 

49.  In  Missouri  the  statute  pro- 
vides that  causes  of  action  must  be 
separately  stated,  with  the  relief 
sought  for  each  cause  of  action.  Rev. 
St.,    1909,    §1795. 

50.  When  the  same  kind  of  relief 
is  sought  in  each  paragraph.  Louis- 
ville &  N.  R.  Co.  V.  Adams,  148  Ky. 
513,  147  S.  W.  384. 

One  praj'er  for  judgment  may  in- 
clude a  sum  based  on  all  counts  seek- 
ing a  money  remedy.  Code,  §3559; 
Peregoy  r.  Wheeler,  "88  Iowa  732,  55 
N.  W.'462. 

It  is  not  necessary  to  insert  a  claim 
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may  be  a  separate  prayer  for  each  count  of  the  complaint.^* 
Defects  of  form  in  the  prayer  do  not  vitiate  the  pleading.^- 
D.  i\IuST  Be  Germane  to  the  Suit.  —  The  prayer  must  he  ger- 
mane to  the  suit,  ^^  and  relief  cannot  be  granted  upon  it  beyond  that 
which  the  facts  alleged  authorize,^*  A  prayer  going  beyond  the  obvious 
scheme  and  purpose  of  the  complaint  may  be  disregarded.^^  A  prayer 
for  general  relief  will  be  held  to  have  reference  to  the  relief  which 
the  facts  alleged  would  authorize^*  and  which  the  court  has  power 
to  grant.**^ 

Effect  of  Unwarranted  Prayer.  —  That   a  complaint   contains  a   prayer 
for  relief  not  warranted  by  the  facts  alleged  does  not  render  it  bad.*** 


for  damages  at  the  end  of  each  count, 
but  damages  for  all  the  causes  of 
action  in  the  several  counts  may  be 
claimed  at  the  end  of  the  declaration. 
American  Bonding  &  T.  Co.  v.  Milstead, 
102  Va.  683,  47  S.  E.  853;  Iloflfman  v. 
Dickinson,  31  W.  Va.  142,  6  S.  E.  53; 
Postlcwaite  f.  Wise,  17  W.  Va.  1. 

It  is  not  necessary  to  state  the 
amount  of  damages  claimed  at  the 
conclusion  of  each  paragraph,  but  a 
statement  of  the  amount  demanded,  at 
the  conclusion  of  the  complaint,  is  suf- 
ficient. Spears  v.  Ward.  48  Ind.  541; 
Malady  v.  McEnary,  30  Ind.  273. 

51.  In  Nevada  Tounty  &  Sacramento 
Canal  Co.  v.  Kidd,  37  Cal.  282,  it  was 
held  that  a  prayer  in  a  particular  count 
■was  applicable  to  that  count  only. 

62.  Presson  r.  Boone,  108  N.  C.  78, 
12  S.  E.  897. 

Are  not  ground  for  a  demurrer  for 
want  of  facts.  Balle  v.  Moseley,  13 
6.   C.  439. 

The  omission  of  the  word  "dollars" 
is  a  harmless  clerical  error,  and  is  not 
ground  for  a  general  objection  to  the 
introduction  of  evidence.  Stone  i*.  St. 
Louis,  T.  M.  &  e.  R.  Co.,  146  Mo.  App. 
298,  129  S.  W.  1074. 

That  the  prayer  in  a  tort  action  de- 
mands iudgment  for  a  specific  sum  of 
money  in  the  form  proper  in  an  action 
on  contract  is  not  ground  for  exclud- 
ing evidence  or  dismissing  the  com- 
plaint, where  defendant  is  not  misled 
as  to  the  nature  of  the  action  and  the 
relief  souerht.  Hammond  r.  North  Eas- 
tern R.  Co.,  6  S.  C.  130. 

The  remedy  is  by  motion  to  make 
more  definite  and  certain.  Baker  r. 
Armstrong,  57  Ind.  189. 

A  motion  for  a  more  specific  state- 
ment will  not  lie  for  any  indefinite- 
ness  in  the  prayer  or  demand  for  judg- 


ment.    J.  F.  Sieberling  Co.  r.  Dujardin, 
38   Iowa  403. 

53.  White  v.  North  Georgia  Elec- 
tric Co.,  136  Ga.  21,  70  S.  E.  639. 

If  not,  it  may  be  eliminated  on  spe- 
cial demurrer.  White  i".  North  Geor- 
gia Electric  Co.,  136  Ga.  21,  70  S.  E. 
639;  Pierce  V.  Middle  Georgia  Land  & 
Lumber  Co.  (Ga.),  61  S.  E.  1114. 

54.  Mcllhenny  Co.  v.  Todd,  71  Tex. 
400,  9  S.  W\  445,  10  Am.  St.  Rep. 
753. 

A  prayer  for  equitable  relief  is  of 
no  avail  unless  the  petition  alleges 
facts  upon  which  it  may  properly  be 
granted.  Emanuel  V.  Barnard,  71  Neb. 
756,  99  N.  W.  666. 

55.  Hart  f.  Walton,  9  Cal.  App. 
502,  99   Pac.   719. 

Plaintiff  must  recover  in  the  right 
in  which  he  sues  and  upon  the  facts 
stated  in  his  pleadings  as  the  basis  of 
such  right,  regardless  of  his  prayer  for 
relief.  "A  prayer  for  relief  incon- 
sistent with  the  facts  stated  as  a  basis 
for  relief  is  of  no  value  whatever." 
Milliken   r.  Smoot,   61   Tex.   171. 

56.  Burks  v.  Burks  (Tex.  Civ.  App.), 
141    S.   W.   337. 

57.  Unless  the  contrary  clearly  ap- 
pears from  the  language  used.  Jor- 
dan f.  Massey  (Tex.  Civ.  App.),  134 
S.   W.   804. 

58.  U.  S.— Erie  Citv  Iron  Works  f. 
Thomas,  139  Fed.  995.  '  Cal.— Millsap  r. 
Balfour,  154  Cal.  303.  97  Pac.  668; 
Bailey  c.  Dale,  71  Cal.  34,  11  Pac.  804. 
Ga. — Pierce  r.  Middle  Georgia  Land  & 
Lumber  Co..  61  S.  E.  1114.  Ind.— Love- 
ly r.  Speisshoffer,  85  Ind.  4-54;  Jesstip 
r.  .Tessup.  7  Ind.  App.  573,  34  N.  E. 
1017.  Kan.— Fpdegra^f  v.  Lucas,  76 
Kan.  456.  93  Pac.  630,  94  Pac.  121; 
Hiatt  r.  Parker.  29  Kan.  765.  N.  Y. 
Wetmore  v.  Porter,  92  N.  Y.  76;  Pearce 
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E.    Is  Not  Part  of  the  Cause  of  Action.  —  The  prayer  is  no  part 
of  the  statement  of  the  cause  of  action,^^  and  cannot  aid  in  making 


V.  Knapp,  127  N.  Y.  Supp.  1100.  N.  C. 
Presson  v.  Boone,  108  N.  C.  78,  12  S.  E. 
897. 

It  is  only  matter  of  form,  and  is 
not  ground  for  demurrer  where  a  cause 
of  action  is  stated  (Goodall  v.  Mopley, 
45  Ind.  355),  nor  for  objection  to  the 
introduction  of  any  evidence  (Wood- 
ford V.  Kelley,  18  S.  D.  615,  101  N.  W. 
1069). 

Where  the  facts  stated  entitle  plaint- 
iff to  any  relief,  a  demurrer  for  want 
of  facts  will  be  overruled  thoufjh  they 
do  not  entitle  him  to  the  .particular 
relief  demanded.  Schenectady  Contr. 
Co.  V.  Schenectady  K.  Co.,  94  N.  Y. 
Supp.  401;  Parker  V.  Pullman  &  Co., 
36  App.  Div.  208,  56  N.  Y.  Supp.  734; 
Mackey  v.  Auer,  8  Hun  (N.  V.)   180. 

The  complaint  will  not  be  dismissed 
because  it  prays  for  a  judgment  to 
which  plaintiff  is  not  entitled.  Emery 
V.  Pease,  20  N.  Y.  62. 

"In  an  action  for  breach  of  con- 
tract an  erroneous  demand  for  relief, 
or  a  demand  for  damages  predicated 
on  an  erroneous  theory,  does  not  de- 
prive plaintiff  of  the  relief  to  which 
he  is  entitled  under  the  facts  pleaded." 
Williams  v.  Conners,  53  App.  Div.  599, 
66  N.  Y.  Supp.  11. 

If  a  justice  of  the  peace  has  juris- 
diction to  grant  any  relief  upon  the 
facta  alleged,  it  is  immaterial  that  the 
complaint  demands  relief  which  the  jus- 
tice has  no  jurisdiction  to  grant. 
Holden  v.  Warren,  118  N.  C.  326,  24 
iS.    E.    770. 

Wrong  Theory. — That  the  prayer  de- 
mands judgment  on  a  wrong  theory  of 
the  case  does  not  render  the  petition 
demurrable.  Walker  v.  Fleming,  37 
Kan.  171,  14  Pac.  470. 

Where  the  complaint  states  a  good 
cause  of  action  it  will  not  be  dismissed 
on  demurrer  because  legal  instead  of 
equitable  relief  is  demanded  (Kingston 
V.  Walters,  14  N.  M.  368,  93  Pac.  700; 
Mordecai  v.  Seignious,  53  S.  C.  95,  30 
S.  E.  717),  nor  because  equitable  rather 
than  legal  relief  is  demanded  (Don- 
ovan V.  McDevitt,  36  Mont.  61,  92 
Pac.   49). 

That  damages  are  claimed  by  an 
Incorrect  measure  is  not  reached  by 
general  demurrer.  Beidler  v.  Sanitary 
Dist.,  211  111.  628,  71  N.  E.  1118. 
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An  erroneous  claim  for  damages  or 
an  improper  demand  for  relief  does 
not  render  the  complaint  demurrable. 
Hudson  f.  Archer,  4  S.  D.  128,  55 
N.  W.  1099. 

It  is  immaterial  that  plaintiff  does 
not  demand  the  precise  damages  to 
which  ho  is  entitled,  or  that  ho  mis- 
takes the  true  rule  of  damages.  Colrick 
•r.  Swinburne,  105  N.  Y.  503,  12  N.  E. 
427. 

That  Plaintiff  Asks  For  More  Relief 
Than  He  Is  Entitled  To.— Qa.  — A.  B. 
Cohn  ii  Co.  J".  Brown,  7  (!a.  Al>p.  395, 
66  S.  E.  1038.  Minn.— Minneapolis 
R.  L.  &  M.  R.  Co.  i.  Brown,  99  Minn. 
384,  109  N.  W.  817.  N.  Y.— Sisson  r. 
Barnuni,  118  N.  Y.  Supp.  664;  Woolf 
r.  Barnes,  46  Misc.  169,  93  N.  Y.  <^upp. 
219.  Wash.  — Morrison  r.  Berlin,  37 
Wash.  600,  79  Pac.  1114;  Howard  v. 
Seattle  Nat.  Bank,  10  Wash.  280,  38 
Pac.  1040,  39  Pac.  98. 

A  demand  for  greater  or  different 
relief  than  the  facts  alleged  warrants 
does  not  render  the  complaint  demur- 
rable. Hiles  r.  .Johnson,  67  Wis.  517, 
30  N.  W.  721;  Scheibe  v.  Kennedy,  64 
Wis.  564,  25  N.  W.  646;  Tewksbury 
r.   Schiilenbcrg,    41    Wis.    584. 

Plaintiff  may  recover  the  relief  to 
which  the  complaint  shows  he  is  en- 
titled. Golden  Valley  Cattle  Co.  v. 
.Tohnatone,  21  N.  D.  97,  128  N.  W.  690; 
Randall  r.  Johnstone,  20  N.  D.  493, 
128  i\.  W.  687. 

In  New  Jersey  a  demand  for  relief 
which  the  allegations  of  the  complaint 
do  not  sustain  may  be  objected  to  on 
motion  or  in  the  answering  pleading, 
although  the  allegations  may  entitle 
the  plaintiff  to  some  other  relief.  Laws 
1912,   c.   231,   Schedule   A,    §34,   p.   390. 

59.  Kan.— Rochester  r.  Wells  Fargo 
&  Co.  Express,  123  Pac.  729;  Upde- 
graff  V.  Lucas,  76  Kan.  456,  93  Pac. 
630,  94  Pac.  121;  Smith  v.  Smith,  67 
Kan.  841,  73  Pac.  56;  Hiatt  r.  Parker, 
29  Kan.  765.  Ky. — Louisville  &  N.  R. 
Co.  V.  Adams,  148  Ky.  513,  147  S.  W. 
384.  Mont.— Leggat  r.  Palmer,  39 
Mont.  302,  102  Pac.  327;  Donovan  v. 
McDevitt,  36  Mont.  61,  92  Pac.  49. 
Neb.— Fox  V.  Graves,  46  Neb.  812,  65 
N.  W.  887.  N.  Y.— Frick  v.  Freuden- 
thal,  90  N.  Y.  Supp.  344.  Ohio.  — Cul- 
ver V.  Rodgers,  33  Ohio  St.  537.    S.  C. 
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out  a  case  otherwise  defectively  stated,*'*'  or  be  considered  in  determin- 
ing whether  a  cause  of  action  is  stated,"^  or  whether  several  causes  of 
action  are  improperly  joined,*^-  or  w^hether  more  than  one  cause  of 
action  is  stated,*'^  or  give  character  to  the  cause  of  action,*^*  or  be  looked 


Fairy  v.  Kennedy,  68  S.  C.  250,  47 
S.  E.  138;  McMakin  v.  Fowler,  34  S.  C. 
2S1,  13  S.  E.  534;  Levi  v.  Legg,  23 
S.  C.  282;  Balle  v.  Moseley,  13  S.  C. 
439.  Wis.— North  Side  Loan  &  Bldg. 
Soc.  V.  Nakielski,  127  Wis.  539,  106 
N.    W.   1097. 

It  is  not  a  part  of  the  pleading  in 
the  sense  that  it  can  be  regarded  as 
an  allegation.  Northern  Pac.  R.  Co.  i". 
Myers-Parr  Mill  Co.,  54  Wash.  447,  103 
Pac.   453. 

It  is  doubtful  whether  the  pleader 
is  bound  or  estopped  by  his  prayer. 
Smith  V.  Kimball,  36  Kan.  474,  13  Pac. 
801. 

60.  Arrington  r.  Liscom,  34  Cal. 
3G5,  375;   Levi  r.  Legg,  23  S.  C.  282. 

61.  Lackawanna  Coal  &  Iron  Co.  r. 
Long,  231  Mo.  60.5,  133  S.  W.  35; 
Randall  f.  Johnstone,  20  N.  D.  493, 
128  N.  W.  6H7. 

"The  right  to  sustain  the  action 
upon  the  facts  alleged  does  not  de- 
pend upon  the  praver  for  judgment." 
Winsted  Bank   r.  Webb,  39  N.  Y.  325. 

62.  Whether  they  are  such  as  can 
be  joined.  Worth  r.  Knickerbocker 
Trust  Co.,  152  N.  C.  242,  67  S.  E.  590. 

63.  Golden  Vallev  Land  &  Cattle 
Co.  i\  Johnstone,  21  N.  D.  97,  128 
X.  W.  690;  Randall  v.  Johnstone,"  20 
N.    D.   493.    128    N.   W.    687. 

On  the  question  of  whether  the  com- 
plaint states  more  than  one  cause  of 
action,  it  is  immaterial  how  many 
forms  of  relief  are  asked.  Pollitz  r. 
Wabash   R.   Co.,   127   N.   Y.   Supp.    782. 

That  plaintiff  asks  for  unnecessary 
or  improper  relief  does  not  of  itself 
show  that  more  than  one  cause  of  ac- 
tion is  stated.  Seering  v.  Black,  140 
Wis.   413,   122   N.   W.   I(t55. 

Where  the  facts  pleaded  show  a  sin- 
gle cause  of  action,  the  prayer  cannot 
operate  to  make  two.  South  Bend 
Chilled  Plow  Co.  r.  George  C.  Cribb 
Co.,   105    Wis.    443,   81    N.    W.    675. 

A  mere  prayer  for  relief  cannot  make 
a  complaint  multifarious.  Hiles  v. 
Johnson,  67  Wis.  517,  30  N.  W.  721. 

"In  testing  a  complaint  to  determine 
whether  it  is  single  or  double  as  re- 
gards primary  rights,  the  different  ob- 


jects in  view  by  the  pleader,  as  in- 
dicated by  the  prayer  for  relief,  are 
not  controlling.  They  are  of  no  sig- 
nificance whatever  except  to  aid  in 
construing  the  allegations  of  the  plead- 
er and  in  clearing  up  obscurities  that 
may  exist,  as  to  whether  he  intended 
to  state  facts  showing  a  violation  of 
distinct  primary  rights,  or  not.  When 
there  is  no  obscurity  in  that  regard, 
the  statement  of  facts  upon  which  the 
prayer  for  relief  is  based  alone  speaks, 
and  if  the  language  shows  presentation 
for  adjudication  of  a  single  contro- 
versy, it  cannot  be  enlarged  by  what 
follows  in  the  prayer  for  relief  even 
tiiough  it  be  appropriate  to  several 
distinct  causes  of  action."  South  Bend 
Chilled  Plow  Co.  f.  George  C.  Cribb 
Co.,   105   Wis.   443,   81   N.    W.   675. 

64.  Minneapolis,  R.  L.  &  M.  R.  Co. 
r.  Brown,  99  Minn,  384,  109  N.  W. 
817;  McMakin  V.  Fowler,  34  S.  C.  281, 
13  S.  E.  534. 

The  prayer  cannot  control  the  legal 
effect  of  the  facts  alleged  in  the  charg- 
ing part  of  the  petition,  Wilks  v. 
Kreis  (Tex.  Civ.  App.),  134  S.  W.  838. 

It  may  be  considered  in  determining 
the  nature  of  the  action,  but  is  not 
controlling  and  may  be  disregarded 
when  inconsistent  with  the  nature  of 
the  cause  of  action  clearly  shown  by 
the  rest  of  the  pleading.  Sweeney  v. 
United  Underwriters'  Co.,  25  S.  D.  1, 
124  N.  W,  1107. 

"It  is  the  statement  of  facts,  and 
not  the  prayer  contained  in  the  pe- 
tition, which  gives  character  to  the 
action  as  being  one  in  which  the  par- 
ties are  or  are  not  entitled  to  a  jury 
trial,  or  an  a[tpeal."  Corry  v.  Gaynor, 
21  Ohio  St,  277. 

Whether  the  action  is  local  or  tran- 
sitory and  the  question  of  jurisdiction 
to  try  it  is  to  be  determined,  not  by 
the  remedy  requested,  but  by  what  the 
facts  allesod  in  the  complaint  entitle 
the  plaintiff  to  receive.  Smith  v.  Al- 
len. 18  Wash.  1,  50  Pac.  783. 

Whether  Legal  or  Equitable.— Tt  is 
not  decisive  of  the  legal  or  equitable 
character  of  the  action.  O'Brien  v. 
Fitzgerald,   143    N.    Y.    377,   38    N.   E. 
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to  in  support  of  the  judgment;""  nor  is  it  conclusive  on  the  question 
whether  an  amended  pleading  states  a  different  cause  of  action  than 
that  set  up  in  the  original."'"  It  may,  however,  indicate  the  ol)ject 
which  the  plaintiff  seeks  to  accomplish,"^  and  be  considered  in  determ- 
ining the  cause  of  action  intended  to  be  stated,""  and  the  subject- 


371;  Bell  v.  Merrifield,  109  N,  Y.  202, 
16  N.  E.  55;  Williams  v.  Slote,  70  N.  Y. 
601;  Kuntz  v.  Schmugg,  90  N.  Y.  Supp. 
933;  Zeiser  v.  Cohn,  44  Misc.  462,  90 
N.  Y.  Supp.  66;  Marie  v.  Garrison,  13 
Abb.  N.  C.   (N.  Y.)   210,  317. 

That  the  complaint  contains  a  pray- 
er for  equitable  relief  does  not  make 
the  action  one  in  equity,  where  no 
facts  are  stated  warranting  such  relief. 
Fischer  v.  Laack,  76  Wis.  313,  45  M. 
W.  104. 

Where  the  complaint  contains  no 
averments  showing  any  right  to  equit- 
able relief,  the  case  is  not  of  equit- 
able cognizance  though  there  is  a 
prayer  for  injunction.  Fischer  v.  Laack, 
76  Wis.  313,  45  N.  W.  104. 

65.  An  amendment  to  the  prayer 
alone  will  not  authorize  a  judgment  for 
a  sum  greater  than  that  shown  to  be 
due  by  the  allegations  of  the  com- 
plaint. Leggat  V.  Palmer,  39  Mont. 
302,  102  Pac.  327. 

66.  Fairy  v.  Kennedy,  68  S.  C.  250, 
47  S.  E.  138. 

It  is  not  conclusive  on  the  question 
whether  an  amended  petition  changes 
the  cause  of  action  first  stated  that 
it  closes  with  a  prayer  materially  dif- 
ferent from  that  of  the  original  peti- 
tion, where  the  two  pleadings  are 
otherwise  alike.  Bick  v.  Dixon,  148 
Mo.   App.   703,    129  S.   W.   254. 

67.  Henrv  Lochte  Co.  v.  Lefebvre, 
124  La.  244;  50  So.  26. 

The  theorv  of  the  pleading.  Borror 
V.  Carrier,  34  Ind.  App.  353,  73  N.  E. 
123. 

The  theory  of  the  pleader  and  the 
specific  purpose  of  the  suit.  Wishek 
V.  Becker,  10  N.  D.  63,  84  X.  W.  590. 

It  may  show  what  kind  of  a  case 
the  plaintiff  supposes  he  has  made,  and 
the  kind  of  relief  to  which  he  con- 
ceives himself  entitled.  Arrington  v. 
Liscom,  34  Cal.  365,  375. 

Though  it  does  not  limit  or  measure 
the  right  of  recovery,  it  may  be  con- 
sidered in  determining  the  relief  ac- 
tually sought  by  the  pleader.  Roches- 
ter V.  Wells  Fargo  &  Co.  Express 
(Kan.),   123   Pae.   729. 

Vol.  VI 


It  indicates  the  particular  adjudica- 
tion which  piaintilT  wishes  the  court 
to  make,  and  fixes  a  limit  beyond 
which  the  court  is  not  authorized  to 
go  in  making  its  judicial  award.  Jor- 
dan v.  Massey  (Tex.  Civ.  App.),  134 
S.  W.  804. 

The  purpose  of  the  statutory  pro- 
vision requiring  a  demand  for  relief  is 
to  appraise  the  opposite  party  of  the 
precise  nature  of  tlie  demand  in  order 
that  he  may  come  prepared  to  meet 
it,  and  defendant  has  a  riglit  to  sup- 
pose that  the  case  will  be  tried  on  the 
theory  indicated  by  the  facts  as  stated 
and  the  relief  demanded.  Nevada  Coun- 
tv  &  Sacramento  Canal  Co.  f.  Kidd, 
37  Cal.  282. 

68.  The  nature  of  the  action.  Elias 
r.  Schweyer.  27  App.  Div.  69,  50  N.  Y. 
Supp.  180;  Sweenev  r.  United  Under- 
writers' Co.,  25  S"  D.  1,  124  N.  W. 
1107. 

The  character  of  the  proceeding  and 
the  relief  that  mav  be  accorded.  Bick 
r.  Dixon,  148  Mo. 'App.  703,  129  S.  W. 
254. 

Where  the  complaint  is  ambiguous, 
it  may  bo  resorted  to  for  the  purpose 
of  ascertaining  his  intention,  but  it 
cannot  control  the  nature  of  the  ac- 
tion as  against  a  clearly  expressed  in- 
tention to  the  contrarv.  Frick  v.  Freu- 
dcnthal,  90  N.  Y.  Supp.  344. 

Where  the  facts  alleged  leave  doubt 
as  to  the  cause  of  action  the  pleader 
intended  to  present.  North  Side  Loan 
&  Bldg.  Soc.  r.  Nakielski,  127  Wis. 
539,  106  N.  W.  1097;  Topping  r.  Parish, 
96  Wis.  378,  71  N.  W.  367;  Gillett  v. 
Treganza,   13   Wis.   472. 

It  may  be  looked  to  to  determine 
the  nature  of  the  action  only  where 
there  is  an  actual  doubt  on  the  facts 
set  forth  or  the  statements  made. 
North  Side  Loan  &  Bldg.  Soc.  v.  Nakiel- 
ski, 127  Wis.  539,  106  N.  W.  1097; 
Bailey  v.  Aetna  Ins.  Co.,  77  Wis.  336, 
46  N.  W.  440. 

Where  the  facts  alleged  may  consti- 
tute two  or  more  causes  of  action,  and 
authorize  different  judgments,  the 
prayer    may    determine   the   nature   of 
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matter  in  controversy,"^  and  may  limit  the  relief  which  may  be 
granted.'*^ 

Allegations  of  fact  in  a  prayer  will  be  given  the  same  force  and  effect 
as  though  they  appeared  in  the  body  of  the  pleadingj^ 

F.  Amkxdmext.  —  The  prayer  may  ordinarily  be  amended,^^  and 
its  omissioa  siii)plied  by  amendment." 

XII.  SIGNATURE.  —  The  pleading  must  be  signed  by  the  plaintiff 
or  his  attorney.'* 


the  action.  Xevada  County  &  Sacra- 
mento Canal  Co.   v.  KidJ,  37   Cal.  28y. 

"Where  the  facts  stated  entitle  the 
plaintiff  to  elect  between  two  remedies, 
to  either  of  which  the  facts  show  him 
to  be  entitled,  the  prayer  may  deter- 
mine the  character  of  the  action,  be- 
cause it  is  itself  an  election."  Corry 
f.   Gaynor,   21   Ohio   St.    277. 

Whether  It  Is  At  Law  or  in  Equity. 
Minn.  — First  Div.  St.  l\  &  1'.  K.  Co. 
r.  Kice,  25  Minn.  284.  N.  Y.  — Cody  v. 
First  Nat.  Bank,  63  App.  Div.  199,  71 
N.  Y.  Supp.  277;  Swart  r.  Boughton,  35 
Hun  281.  Ore.— Thompson  v.  Hibbs, 
45  Ore.   141,  76  Pac.  778. 

Where  the  facts  stated  would  sup- 
port an  action  either  at  law  or  in 
equity.  O'Brien  r.  Fitzgerald,  143 
N.  Y.'  377,  38  N.  E.  371;  Zeiser  v.  Cohn, 
44  Misc.  462,  90  N.  Y.  Supp.  66. 

Where  a  petition  states  fai-ts  suffi- 
cient to  entitle  i)laintilY  to  both  legal 
and  equitable  relief,  and  prays  relief, 
a  part  of  which  only  can  be  had  at 
law,  but  all  of  which  can  bo  had  in 
equity,  the  pleader  will  be  held  to  have 
intended  to  invoke  the  chancery,  and 
not  the  common-law,  powers  of  the 
court.  Ames  r.  Ames,  75  Neb.  473, 
106   X.    W.   584. 

69.  Jordan  r.  Massey  (Tex.  Civ. 
A  PI..),    134   S.   W.    S04. 

70.  It  is  an  essential  part  of  the 
petition  and  will  determine  the  char- 
acter of  the  order  or  decree  which  the 
court  is  called  upon  to  render.  Jordan 
f.  Massey  (Tex.  Civ.  App.),  134  S.  W. 
804. 

"Though  mere  matter  of  form  is  not 
regarded,  yet,  when  the  plaintiff  by 
the  prayer  of  the  petition  asks  a  par- 
ticular or  special  relief,  which  is  con- 
sistent with  the  case  stated,  and  there 
is  no  prayer  for  general  relief,  the  spe- 
cial prayer  must  be  regarded  as  evi- 
dencing the  nature  and  object  of  the 
suit,  and  in  this  respect  as  giving  char- 
acter to  it;   and  the  plaintiflf  will  not 


in  general  be  entitled  to  a  different 
relief  from  that  which  he  asked,  for 
the  presumption  is  that  the  plaintiff 
best  knows  the  nature  of  his  case  and 
the  injury  he  has  sustained."  Hogan 
r.  Kellum,  13  Tex.  399,  quoted  and 
followed  in  Citv  of  Houston  v.  Em- 
ery, 76  Tex.  282',  13  S.  W.  204. 
See   the   title   "Judgments." 

71.  First  Nat.  Bank  c.  Robinson 
(Tex.  Civ.  App.),  124  S.  W.  177. 

72.  Newman  r.  Covenant  Mut.  Ins. 
Assn.,  76  Iowa  56,  40  N.  W.  87. 

So  as  to  demand  other  aud  different 
relief  consistent  with  the  cause  of  ac- 
tion pleaded.  Donovan  r.  McDevitt, 
36  Mont.  61,  92  Pac.  49;  North  Side 
Loan  &  Bldg.  Soc.  v.  Nakielski,  127 
Wis.  539,  106  N.  W.  1097. 

It  is  not  error  to  permit  a  trial 
amendment  so  as  to  ask  for  an  ac- 
counting and  general  relief  instead  of 
a  money  judgment.  Walsh  f.  McKeen, 
75   Cal.   519.    17    Pac.   673. 

To  Conform  the  Relief  to  the  Facts 
Proved.— Culver  r.  Kodgers,  33  Ohio 
St.   537. 

The  court  has  discretionary  power 
to  permit  an  amendment  to  conform 
to  the  proofs,  but  should  not  allow 
an  amendment  after  verdict  so  as  to 
demand  relief  covering  issues  not  liti- 
gated. Nevada  Countv  &  Sacramento 
Canal  Co.   r.   Kidd,  37"  Cal.   282. 

73.  See  X,  A,  supra. 

74.  Ala.— Code,  1907,  §5327;  Brow- 
der  r.  Gaston  &  Wellborn,  30  Ala.  677. 
Cal.— Code  Civ.  Proc,  §446;  Dixey  v. 
Pollock,  8  Cal.  570;  Canadian  Bank  of 
Commerce  r.  Leale,  14  Cal.  App.  307, 
111  Pac.  759.  Ga.— Code.  1895,  §4960. 
Ind.  — Burns'  Ann.  St..  190S,  §364.  Ky. 
Voorheis  r.  Eiting,  15  Ky.  L.  Rep.  161, 
22  S.  W.  80.  La.  — Code  Prac,  art.  172. 
Minn. — Rev.  Laws,  1905,  §4142.  Neb. 
Comp.  St.,  1911,  §6685;  In  re  Es- 
tate of  Graff,  86  Xeb.  535,  125 
X.  W.  inoi.  Nev.  —  Comp.  St., 
§3146.     N.  Y.— By  the  attorney.     Code 
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Signature  by  an  attorney  in  fact  has  been  held  to  he  insufficient,^''  but 
is  expressly  permitted  by  statute  in  Louisiana.'" 

A  signature  in  the  partnership  name  of  the  attorneys  is  sufficient/^ 

rorm  of  Signature.  —  It  has  been  held  to  l)e  sufficient  if  the  attor- 
ney's name  is  printed  at  the  end  of  the  i>leading,''*  or  is  stamped  there- 
on with  a  rubber  stamp/" 

Place  of  Signature.  —  Failure  to  sign  at  the  customary  place  is  not 
jurisdictional.**^  Signing  a  verification  at  the  end  of  the  ])leadiug 
has  been  held  to  be  sufficient.**^ 


Civ.  Proc,  §520.  N.  D.— Eev.  Codes, 
1905,  §68GG.  Okla.— Conip.  Laws,  1909, 
§5647.  Pa.— Act  May  25,  1887,  §3 
(P.  L.  271),  3  Purdon's  Dig.  3624; 
Kelly  V.  Herb,  147  Pa.  563,  23  Atl. 
889.  S.  C— Code  Civ.  Proc,  §177. 
S.  D.— Code  Civ.  Proc,  §133.  Tex. 
Sayle's  Civ.  St.,  art.  1182.  Utah. 
Comp.  Laws,  1907,  §2983;  West  Moun- 
tain Lime  &  Stone  Co.  i'.  Danley,  111 
Pac.  647.  Wash.— 'Kern.  &  Ball.  Ann. 
Codes  &  St.,  §281.  Wis.— Rev.  St., 
1898,  §2664.  Wyo.— Comp.  St.,  1910, 
§4422. 

Not  necessary  in  justices'-  courts. 
Montgomery  v.  Superior  Court,  68  Cal. 
407,  9  Pac.  720. 

Action  By  the  State. — The  statute 
applies  to  the  complaint  in  an  action 
bv  the  state.  State  v.  Chadwick,  10 
Ore.  423. 

Copies  of  the  instrument  sued  on 
which  are  required  to  be  attached  to 
the  plaintiff's  statement  "must  either 
be  signed  by  the  plaintiff  or  his  at- 
torney, or  it  must  be  stated  in  the 
statement  of  claim  that  true  copies 
are  hereto  attached  and  made  part  of 
this  statement,  so  as  to  make  them  part 
of  the  signed  statement."  Interna- 
tional Sav.  &  Trust  Co.  v.  Printz,  32 
Pa.   Co.    Ct.    611. 

A  statement  is  "insufficient  where, 
though  it  is  signed,  a  copy  of  the  in- 
strument sued  on  on  the  back  of  such 
statement  is  not.  Medler  v.  Wadlinger, 
12   Pa.    Co.    Ct.   473. 

In  an  action  by  a  bank  the  fact  that 
the  signature  of  plaintiff's  cashier  to 
the  statement  of  claim  was  not  fol- 
lowed by  the  word  "cashier"  was  held 
not  to  be  ground  for  reversing  a  judg- 
ment where  such  signature  was  fol- 
lowed by  a  scroll  recognized  among 
banks  as  the  equivalent  of  the  word 
"cashier."  Brooks  v.  Merchants  Nat. 
Bank,  125  Pa.  394,  17  Atl.  418. 
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Authority  of  Attorney. — That  an  at- 
torney has  been  appointed  and  commis- 
signed  as  judge  does  not  preclude  hiin 
from  signing  a  statement  as  plaint- 
iff's attorney  before  he  takes  the  oath 
of  office  and  assumes  tlie  duties  there- 
of. That  the  statement  is  tiled  after 
ho  assumes  such  duties  is  immaterial. 
Kelly  V.  Herb,  147  Pa.  563,  23  Atl. 
■889. 

Where  the  complaint  in  an  action  by 
the  state  is  sij^ned  by  an  attorney 
having  no  authority  to  institute  the 
suit,  the  effect  is  tlie  same  as  though 
there  was  no  signature  and  the  objoc- 
tion  is  waived  by  answering  and  pro- 
ccedinf,'  to  trial  on  the  merits.  State 
r.  Chadwick,  10  O^e.  423. 

75.  The  statute  refers  to  attorneys 
at  law  only.  Kelly  v.  Herb,  147  Pa. 
563,  23  Atl.  889. 

76.  Code  Pr.,  art.  172. 

77.  Zimmerman  r.  Wead,  IS  111. 
304. 

78.  Ts  not  ground  for  striking  out 
the  judgment  roll.  Hancock  v.  Bow- 
man," 49  Cal.  413. 

79.  etreff  v.  Colteaux,  64  111.  App. 
179. 

80.  In  re  Estate  of  Graff,  86  Neb. 
535,  125  N.  W.  1091. 

81.  In  re  Estate  of  Graff,  86  Neb. 
535,  125  N.  W.  1091;  Barrett  v.  Jos- 
lynn,  9  Misc.  407,  29  N.  Y.  Supp.  1070; 
Harrison    v.    Wright,    1    N.    Y.    St.    736. 

The  statute  is  complied  with  where 
the  verification  is  signed  by  an  officer 
of  the  plaintiff  corporation.  West 
Mountain  Ijime  &  Stone  Co.  v.  Danley 
(Utah),   111    Pac   647. 

Where  the  verification  is  signed,  and 
no  attempt  is  made  to  take  advan- 
tage of  the  defect  by  motion  to  strike 
or  otherwise,  the  judgment  will  not  be 
reversed.  Conn  v.  Ehodes,  26  Ohio  St. 
644. 
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Not  Part  of  the  Pleading.  —  The  subscription  is  no  part  of  the  plead- 
ing.-- 

Effect  of  Failure  To  Sign.  —  It  is  generally  held  that  a  failure  to  sign 
is  not  jurisdictional  and  does  not  vitiate  the  pleading,  but  is  merely 
an  irregularity*^  which  is  curable  by  amendment,"  and  is  waived  if 
not  taken  advantage  of  in  the  proper  manner  and  at  the  proper  time."^ 

The  remedy  for  failure  to  sign  is  generally  by  motion  to  strike  out 
the  pleading.^'^ 

XIII.  VERIFICATION.  —  This  subject  is  fully  treated  in  a  sep- 
arate article." 

XIV.  FILINa  AND  SERVICE.  — The  pleading  must  be  filed«« 
and  served'"  within  the  time  i.re.seribed  by  law. 


82.  f=!tate  r.  Chadwirk,  10  Ore.  42.3. 

83.  Cal.— Dixey  r.  Pollock,  8  Cal. 
570;  Canadian  Bank  of  Commerce  v. 
Leale.  14  Cal.  App.  .307,  111  Pac.  759. 
S'ee  also  Smith  v.  Dorn,  96  Cal.  73,  30 
I'ac.  1024.  Ky, — See  Carr  v.  Calvert's 
Admr.,  31  Ky.  L.  Rep.  303,  102  S.  W. 
L'h2.  S.  C. — Clemson  A^icultural  Col- 
leue  r.  Pickens,  42  S.  C.  511,  20  S.  E. 
401. 

Failure  to  si^n  an  amended  declara- 
tion is  not  jjround  for  arrcstinj;  the 
judgment,  where  the  name  of  plaint- 
iflf's  attorney  is  of  record  and  signed 
to  the  original  declaration  and  the 
amended  declaration  in  its  introductory 
part  gives  the  name  of  the  plaintiff 
"by  his  attorney,"  and  defendant 
pleads  generally  without  objection. 
Huling  f.  Florida  Sav.  Bank,  19  Fla. 
G95. 

84.  Cal.— Dixey  r.  Pollock,  8  Cal.  57"; 
Canadian  Bank  of  Commerce  r.  Leale, 
14  Cal.  App.  307,  111  Pac.  759.  Ind. 
.Sims  V.  Dame,  113  Ind.  127,  15  N.  E. 
217.  Kan.  —  Manspeaker  v.  Bank  of 
Tupcka,  4  Kan.  App.  768,  40  Pac.  1012. 
Tex. — Boren  f.  Billington,  82  Tex.  137. 
18  S.  W.  101.  Utah.— West  Mountain 
Lime  &  Stone  Co.  v.  Danlev,  111  Pac. 
G47.  Va.  — Mclntyre  v.  Smyth,  103  Va. 
73G,  62  S.  E.  930. 

In  Smith  r.  Doran,  96  Cal.  73,  30 
Pac.  1024,  the  refusal  to  permit  defend- 
ant to  answer  or  demur  after  the  com- 
plaint had  been  signed  at  the  trial 
was  held  not  to  be  prejudicial,  where 
he  was  permitted  to  file  an  amended 
answer  at  the  close  of  plaintiff's  evi- 
dence, and  the  case  was  tried  thereon. 
The  court  intimated,  but  did  not  de- 
cide, that  the  addition  of  the  signature 
was  not  such  an  amendment  as  would 
entitle  defendant  to  plead  anew. 


85.  West  Mountain  Lime  &  Stone 
Co.   r.  Danley   (Utah),  111  Pac.  647. 

If  not  taken  by  rule.  Voorheis  v. 
Eiting,  15  Kv.  L.  Rep.  161,  22  S.  W. 
80. 

By  answering  and  going  to  trial  on 
the  merits.  State  v.  Chadwick,  10  Ore. 
423. 

It  cannot  be  taken  advantage  of 
for  the  first  time  on  appeal.  Louis- 
ville, N.  A.  &  C.  R.  Co.  V.  Peck,  99 
Ind.  68;  Lowrv  f.  Button,  28  Ind.  473; 
Jn  re  Estate  of  Graff,  86  Neb.  535,  125 
N.  W.  1091. 

86.  It  is  not  ground  for  dismissing 
the  action.  Fritz  v.  Barnes,  6  Neb. 
435. 

Not  by  motion  to  quash  the  sum- 
mons. Sims  V.  Dane,  113  Ind.  127,  15 
N.  E.  217. 

87.  See  the  title  "Verification." 

88.  See  the  statutes  of  the  various 
states,  and  Young  r.  Young,  18  Minn. 
90;  X.  J.  Pr.  Act,  §§93,  99,  100;  Pamph 
L.  1903,  504,  et  scq ;  Wolf  v.  Watson 
Stillman  Co.,  79  N.  J.  L.  2S4,  75  Atl. 
436;  Zeek  v.  Rockaway  Rolling  Mill, 
79  X.  J.  L.  123,  74  Atl.  442. 

The  declaration  oiust  be  filed  within 
a  year  after  the  return  of  the  writ. 
Wolf  i\  Watson  Stillman  Co.,  79  X.  J. 
L.  284,  75  Atl.  436. 

An  application  for  additional  time 
is  too  late  when  made  after  the  ex- 
piration of  the  year  from  the  return 
of  the  summons  within  which  it  should 
have  been  filed.  Wolf  f.  Watson  Still- 
man  Co.,  79   N.  .L  L.  284,  75   Atl.  436. 

In  Pennsylvania  the  statement  of 
claim  must  be  filed  of  record  before  it 
is  served.  Medler  f.  Wadlinger,  12  Pa. 
Co.   Ct.   473. 

89.  See  the  statutes  of  the  various 
states. 
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The  endorsement  upon  the  complaint  ])y  the  clerk  of  the  fact  of  its 
filing  is  merely  evidence  of  that  fact,"°  hut  not  the  exclusive  evidence 
thereof."^  Failure  to  make  such  an  endorsement  is  a  mere  clerical 
omission  and  does  not  invalidate  the  judgment."- 

Clerical  errors  in  the  copy  served  will  not  vitiate  the  i)lcading.''^ 

XV.  GENERAL  OBSERVATIONS. —Difficulties  of  Getting  "Facta 
In  Plain  and  Concise  Language." — The  requirement  of  the  facts  consti- 
tuting plaintiff's  cause  of  action  in  plain  and  concise  language  without 
repetition,  with  an  explicit  claim  of  damages,  is  somewhat  delusive  in 
its  simplicity.  Abstract  right  is  pure  demandablcness  with  nothing 
demanded.  Pure  right  is  as  practically  hard  to  find  as  pure  time  or 
pure  space.  The  common  law  system  l)egan  witli  its  specific  actions 
and  the  definite  idea  of  correcting  some  definite  line  of  wrong  by 
means  of  each  one  of  them."* 

Equity  as  a  body  of  supplementary  remedies  proceeded  in  recogni- 
tion of  property  rights  Avhich  were  in  need  of  some  form  of  equital)le 
assistance  and  we  have  accordingly  the  bill  of  peace,  the  bill  of  inter- 
pleader, bill  of  quia  timet,  bills  for  injunction  against  waste,  trespass 
and  nuisance,  etc.,"=  not  as  separate  and  abstract  grounds  of  action 
like  those  under  the  common  law  writs,  but  more  or  less  defined  classes 
of  bills.  At  common  law  and  in  equity  tiiere  was  thus  a  subdivision  of 
the  rights  which  made  them  easier  to  grasp  than  when  they  are  all 
thrown  into  and  brought  under  one  phrase,  a  cause  of  action. 

Eights  and  Remedies  Remain  Unchanged.-  The  rights  themselves  are  as- 
sumed to  be  unchanged,  and  remedies  not  altered.'"' 

Are  Still  Called  Legal  and  Equitable. —  Tlie  rights  and  remedies  are  still 
properly  denominated  legal  or  equitable  as  the  case  may  be."^ 


Plaintiff's  statement  of  claim  must 
be  served.  Service  before  filing  is  a 
nullity.  Medler  v.  Wadlinger,  12  Pa. 
Co.    Ct.    473. 

90.  Betancourt  r.  Eberlin,  71  Ala. 
461. 

91.  "When  there  is  no  countervail- 
ing evidence,  and  the  complaint  is 
found  with  the  original  file  of  the 
papers  in  the  cause,  from  which  it 
must  be  transcribed  when  the  final  rec- 
ord is  made  up,  forming  part  of  it,  the 
fact  of  filing  is  shown  satisfactorily." 
Betancourt  f.   Eberlin,  71   Ala.   461. 

92.  Betancourt  v.  Eberlin,  71  Ala. 
461. 

93.  Will  not  render  the  complaint 
demurrable.  Hall  v.  Marvin,  126  N.  Y. 
Supp.    206,    and    cases    cited. 

94.  See  Street's  Foundations  of  Le- 
gal  Liability,   III,   29. 

95.  Keener 's  Cases  on  Equity,  chap- 
ter headings.  And  see  Vol.  I  of  this 
series,   * '  Introduction. ' ' 

96.  Ind.— Matlock    v.   Todd,  25   Ind 
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128.  Mo.— Meyers  v.  Field,  37  Mo. 
434.  Neb. — Hopkins  f.  Washington 
Co.,  56  Neb.  596,  77  N.  W.  53.  N.  Y. 
Cole  V.  Reynolds,  IS  N.  Y.  74.  Ohio. 
Kloune  f.  Bradstreet,  7  Ohio  St.  322; 
Lamson  r.  PfafT,  1  itandv  449.  Wis. 
Dickson  r.   Cole,  34  Wis.  '621. 

97.  Pomeroy's  Code  Rem.,  4th  ed., 
p.  12,  citing  Anderson  v.  War  Eagle 
Min.   Co..   8  Idaho   789,  72  Pac.   671. 

Only  the  action  is  a  "civil  action" 
and  its  "forms"  abolished.  "Action 
shall  mean  a  civil  proceeding  com- 
menced by  a  writ  or  in  such  other 
manner  as  maj'  be  proscribed  by  the 
rules  of  court,  and  shall  not  include  a 
criminal  proceeding  bv  the  crown." 
Encr.  .Judicature  Act.   1^73,   §100. 

The  Change  Is  in  Doing  Away  With 
Terms. — The  change  consists  in  doing 
away  with  the  classification  by  forms 
of  writs  and  of  allegations  and  in  the 
freer  joinder  of  both  parties  and 
causes  of  action.  Dak.  —  Gress  r.  Ev- 
ans, 1  Dak.  371.    Ind.— Troost  v.  Davis, 
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General  "Cause  of  Action"  Harder  to  Identify  Than  a  Specific  One. 
A  cause  of  action  in  general  is  evidently  harder  to  analyze  and  identify 
than  one  in  ejectment,  debt,  account,  covenant,  detinue,  trover,  assump- 
sit, replevin,  trespass,  trespass  on  the  case,  or  for  rescission  or  reforma- 
tion or  for  foreclosure  in  equity.  The  actual  rights  and  remedies 
remaining  the  same  as  we  have  seen,  are  still  properly  described  by 
the  same  names  as  when  each  had  its  own  form  of  writ  and  of  declara- 
tion which  must  "correspond  with  the  process."**^  This  latter  require- 
ment, of  course,  is  gone,  as  the  complaint  either  precedes  or  accom- 
panies summons,  and  the  genuine  original  writ  under  the  king's  great 
seal  and  designed  to  confer  jurisdiction  is  wholly  a  thing  of  the  past. 
For  the  exhibition  of  the  right  itself  which  we  now  call  "cause  of 
action,"  perhaps  no  method  would  be  more  effectual  than  to  take  up 
the  leading  forms  of  action  as  is  done  in  the  old  books  on  pleading  and 
show  what  was  necessary  to  entitle  a  plaintiff  to  bring  each  of  them. 
The  pleader  might  rest  assured  that  if  his  statement  brought  him  within 
the  substance  of  one  of  the  old  forms  of  action  it  would  be  sufficient. 
Accomplished  code  practitioners  frequently  test  their  facts  in  a  law 
action  by  first  deciding  what  form  they  would  take  at  common  law 
and  then  putting  them  in  substance  as  they  would  be  in  that  action. 
A  recommendation  of  a  similar  operation  under  the  present  procedure 
in  England  is  given  by  ^Ir.  Odgers,"^  though  he  does  not  attempt  to 
carry  it  out  himself.  A  more  direct  application  of  the  code  will  be 
attempted  here. 

Long  before  the  forms  of  actions  were  abolished,  a  subdivision  of 
the  rights  involved  into  delictual  and  contractual  had  become  familiar.^ 

Personal,  Proprietary,  Contractual  and  Delictual  Eights. —  Proceeding  on 
the  basis  of  rights  we  shall  incluth*  a  third  class  of  proprietary  ones, 
since  there  are  included  under  "civil  actions"  those  which  are  brought 
for  the  ascertainment  of  doubtful  as  well  as  of  disputed  riiihts.- 

Necessary  Allegations,  Those  Required  To  Develop  the  Right  and  Wrong. 
The  allegations  of  the  statement  (»f  the  cause  of  action  should  then 
include  all  the  material,  that  is,  the  necessary,  facts  to  show,  first,  a 
right  proprietary  or  personal,  contractual  or  delictual  and  its  inher- 
ence in  the  plaintiff  or  plaintiffs;  second,  a  wrong  against  that  right, 
or  a  risk  of  its  failure;  third,  responsibility  for  such  wrong  on  the 
part  of  the  defendant  or  defendant-s,  or  at  lea.st  necessity  for  bringing 


31  Ind.  34.  la. — Kramer  r.  Rebman, 
9  Iowa  114.  Ky.— Garret  f.  Gault,  13 
B.  Men.  378.  Mo.— Rogers  v.  Pennis- 
ton,  16  Mo.  432.  Nev.— Crosier  f.  Mc- 
Laughlin, 1  Xev.  34S.  N.  Y.— X.  Y. 
Cent.  Ins.  Co.  r.  Nat.  Protection  Ins. 
Co.,  14  X.  Y.  8.5;  Crarv  r.  Goodman, 
12  X.  Y.  266.    Ohio.— Chinn  r.  Trustees, 

32  Ohio  St.  236.  S.  D.— Svkes  r.  First 
Xat.  Bank,  2  S.  D.  242,  49  X.  W.  1158. 
Wis.— Mowry  r.  Hill,  11  Wis.  146.  See 
supra. 

98.     Chit.    PI.,    16    Am.    cl.    1.    341. 
And  see  the  title  "Cause  of  Action." 


99.     Odger's  PI.,  p.  191. 

1.  Chit.  PI.,  16  Am.  ed.  1,  •110. 
Just.   Inst.   IV,  Title  VI. 

2.  Pomerov's  Eq.,  Vol.  Ill,  §11.56. 
Cal.— Toland  r.  Earl,  129  Cal.  148,  61 
Pac.  914,  79  Am.  St.  Rep.  400;  Rosen- 
berg r.  Frank,  58  Cal.  387.  111. 
Mansfield  r.  Mansfield.  203  111.  92,  67 
X.  E.  497.  Me.  — Baldwin  v.  Bean,  59 
Me.  481.  Mo.  — First  Baptist  Ch.  V. 
Robberson,  71  Mo.  326.  N.  J.— Hoag- 
land  r.  Cooper.  65  X".  J.  Eq.  407,  56 
Atl.  705.  N.  Y.— Bliven  f.  Seymour, 
88  N.  Y.  469. 
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each  of  them  before  the  court  for  the  full  vindication  and  establish- 
ment of  plaintiff's  rights;  fourth,  the  amount  of  damages  or  extent 
of  harm  or  injury  claimed.  All  fair  intendments,  however,  are  in 
favor  of  the  pleader  and  frequently  he  is  safer  to  put  his  case  in  gen- 
eral terms  rather  than  attempt  a  detailed  statement.^ 

Material  Fax:ts  and  Not  Evidence  of  Them.— What  shall  be  deemed 
fact  and  what  evidence  of  fact  which  is  not  to  be  stated  is  one  of  the 
prime  difficulties  of  the  code  pleader.  The  common  law  poniiitted  tlie 
pleading  of  contracts,  agreements  and  instruments  according  to  their 
legal  effect.''  The  requirement  by  the  code  of  the  facts  constituting 
plaintiff's  cause  of  auction  might  be  thought  sufficient  to  do  away  with 
such  a  method  of  pleading,  even  witliout  the  specific  provision  for 
copies  which  is  found  in  most  of  the  codes. 

Pleading  hy  Common  Coimts  and  By  Legal  Effect  Permitted. —  If  the  sole 
object  is  to  inform  the  court  and  tlie  adversary  of  plaintiff's  claims,  a 
pleading  according  to  legal  effect  claimed,  or  by  a  common  count,  would 
seem  to  do  so  more  briefly  and  clearly  than  a  plea  in  hacc  verba  or  of 
detailed  facts  and  transactions.  And  the  use  of  the  common  counts  is 
still  frequent. 

Immaterial,  Evidentiary  and  Operative  Facts  Hard  To  Separate.  —  In  legal 
as  in  scientific  investigations,  one  principnl  difficulty  is  to  separate 
the  vital  facts  from  the  connected  but  unimportant  ones.  In  h^gal 
disputes  the  facts  that  liestow  or  take  away  riglits  are  alone  essential. 
They  are  usually  imbedded  in  a  mass  of  details  which  have  no  effect 
one  way  or  the  other  upon  the  rights  in  dispute.  If  these  wholly  in- 
conclusive matters  can  be  separated  from  those  bearing  legal  conse- 
quences, the  attention  of  court,  counsel  and  parties  can  be  concen- 
trated upon  the  latter  and  hope  of  a  successful  termination  of  tlie 
contest  may  be  indulged.  The  single  issue  of  the  common  law  pleader 
was  more  of  an  ideal  than  a  reality,  at  least  after  the  Statute  of  4th 
Anne,^  and  probably  before,  but  the  constant  holding  up  of  such  an 
ideal  tended  to  help  towards  the  definiteness  necessary  to  success  in 
disengaging  the  real  elements  of  the  controversy. 

Difficulty  Increased  Under  the  Code. —  This  result  is  DOW  sought  to  be 
reached  by  the  requirement  of  the  material  facts,  and  of  these  in  a 
summary  form,"  and  of  these  only.'^  These  ''material"  facts  are  also 
the  "ultimate  facts"  of  Dr.  Ilammond,^  the  operative  facts  of  Mr. 


8.  Canton  Nat.  Bank  r.  Am.  Bond- 
ing &  Trust  Co.,  Ill  Md.  41,  7.3  Atl. 
684,  holds  bad  a  declaration  under  the 
Maryland  code  which  attempted  in  a 
suit  against  a  cashier's  surety  who  was 
to  answer  for  the  cashier's  acts 
amounting  to  larceny,  to  set  out  in  de- 
tail the  facts  constituting  the  larceny 
claimed,  because  certain  necessary  ele- 
ments of  larceny  were  omitted.  The 
court  indicates  that  a  general  allega- 
tion   of    larceny    of    the    funds    would 
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have  been  good,  as  was  held  in  the 
case  of  Am.  Bonding  &  Trust  Co.  v. 
Milwaukee  Harvester  Co.,  91  Md.  733, 
48  Atl.  72. 

4.  Chit.   PL,   I,   312. 

5.  Tidd's  Pr.,  Vol.  I,  608. 

6.  Order   XTX   E.   4.     Yearly   Prac. 
Sup.  Ct.   (Eng.),  1912,  p.  224. 

7.  Order  XIX  R.,  4,   above. 

8.  Hammond's   Blackstone,   III,    pp. 
187,  415. 
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Phinips,»  and  are  evidently  those  carrying  appreciable  consequences 
to  the  rights  under  dispute. 

Technical  Terms  of  the  Common  Law  StiU  Needed  and  Used.— Tnat  the  al- 
leviations oi  these  facts  may  be  full  enough  to  carry  the  necessary 
in^forn.ation  and  exact  enough  to  furnish  a  basis  for  t^he  use  of  evi- 
dence and  also  a  record  showing  what  is  res  adjvdicata  as  a  result, 
and  at  the  same  time  concise  enough  to  answer  the  code  requirements, 
a  command  of  the  technical  terms  of  the  common  law  pleader  is  neces- 
sary as  well  as  permission  to  use  very  general  ones  except  where  the 
requirements  of  adequate  information  as  to  the  matter  of  the  dispute 
call  for  a  more  detailed  statement,  as  for  instance,  the  use  of  general 
allegations  of  ownership  unless  special  circumstances  make  the  lacts 
8^=  to  the  origin  of  the  ownership  material.^*^  The  real  issue  being  only 
as  to  title,  if  defendant  has  not  been  misled  to  his  prejudice,  a  variance 
of  proof  from  title  alleged  is  not  deemed  material.^^ 

Immaterial.  Evidentiary  and  Operative  Facts  Explained.  -  The  facts,  con- 
nected with  legal  contentions  may  then  be  divuU-d  into:  First,  the 
connoeted  but  wholly  immaterial  ones  which  have  no  bearing  in  any 
way  upon  the  rights  of  the  parties  and  merely  help  to  furnish  pictur- 
esque details  which  a  lay  narrator  might  elaborate  upon;  secoml,  the 
merelv  evidentiary  facts  which  do  not  of  themselves  cause  or  control 
the  investiture  or  divestiture  of  rights,  but  which  may  be  used  to  show 
the  existence  of  the  "material."  "ultimate"  or  "operative  facts 
wliich  do  so  control  rights;  third,  the  class  of  facts  which,  as  soon  as 
thev  are  sufficit-ntlv  established,  the  law  makes  effective  to  control 
rights.  These  last' are  the  ones  which  the  pleader  must  put  in  his 
complaint. 

Our  svstom  tends  to  turn  the  allegation  of  them  into  general  formu- 
lae whirh  statutory  and  court  rules  seek  to  make  definite  and  clear, 
Roinetiines  reducing  them  to  a  common  count  or  a  mere  endorsement 
of  the  nature  of  the  claim  upon  a  summons  to  be  heard  without  furtlier 
pleading,  as  we  liMve  st-en.  Especially  is  this  last  true  of  commercial 
cases.  ^^ 


9.  Phil.    Co.le    n.,    §1S.-. 

10.  Pledge  &  Son  r.  romfret,  74  L. 
J.  Ch.   357. 

Planet,  etc.,  Co.  t".  St.  Louis,  etc., 
B.  Co.,  115  Mo.  613,  22  S.  W.  610, 
bolfls  that  mere  allegation  of  owner- 
ship in  fee  of  land  to  which  injury  is 
threatened  is  sufficient  in  that  respect 
where  plaintiff  is  asking  injunction, 
but  petition  held  demurrable  as  askuig 
only  for  equitable  relief  and  showing 
existence  of  facts  giving  an  adequate 
legal  remedy.  It  cites  as  to  naked  al- 
legation of  ownership.  See,  Keer  r. 
Simmons.  82  Mo.  209;  Murphy  r.  Pratt, 
42  Mo.  247. 

11.  Ziegler  r.  Creditors,  49  La.  Ann. 
144,  21  So.  666. 


12,  "Tn  actions  transferred  to  the 
commercial  list  the  practice  as  to 
[.leadings  is  fully  dealt  with  in  Mr. 
Theobald  Mathew's  Practice  of  the 
Commercial  Court.  .  .  .  The  deliv- 
ery of  pleadings  is  dispensed  with 
wherever  possible,  and  if  pleadings  are 
necessary  at  all  they  are  extremely 
brief  and  concise  and  are  called 'points 
f  rlaim'  and  'points  of  defense.'" 
Yearly  Prac.  Sup.  Ct.,  1912,  p.  220, 
note. 

English  Eules  as  to  Statements. 
The  English  rules  as  to  statements  of 
claim  are  summarized  in  the  Yearly 
Practice  of  the  Sup.  Court  for  1912, 
Vol.  I  p.  225.  as  follows:  "AH  nec- 
essary' particulars    must    be    stated    in 
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Diflference  Between  Operative  Facts  and  Conclusions  of  Law. —  The  dilTl- 
culty  in  distinguishing  the  merely  "evidentiary"  iufts  which  are  not 
to  be  pleaded  from  the  "operative"  facts  which  are,  is  even  augmented 
when  we  go  to  the  other  side  and  attempt  to  distinguisii  these  "oper- 
ative" facts  from  conclusions  of  law.  The  difficulty  is  of  the  same 
nature.  It  arises  in  the  one  case  from  the  circumstance  that  often  the 
operative  fact  is  proved  directly  and  the  evidence  is  therefore  identical 
with  the  pleading,  the  fact  stated  being  at  once  "evidentiary"  and 
"operative."  A  good  example  of  this  is  the  case  in  which  the  allega- 
tions of  defendant's  knowledge  that  the  libel  inserted  in  the  paper  at 
London  would  be  reproduced  in  other  editions  in  France  and  other 
countries  was  retained  in  the  complaint  together  with  the  fact  that  it 


the  pleadings.  (Order  XTX  Rule  6.) 
Tlie  performance  of  conditions  prece- 
dent need  not  be  alleged  but  non-per- 
formance of  any  condition  precedent 
if  relied  on  must  be  pleaded.  (O.  XIX 
R.  14.)  Documents  need  not  be  set 
out  at  length  unless  the  precise  words 
are  material.  (O.  XIX  R.  21.)  Malice, 
fraudulent  intention  or  other  condition 
of  mind  may  be  alleged  as  a  fact  with- 
out setting  out  the  circumstances  from 
which  the  same  is  to  be  implied.  (O. 
XTX  R.  22.)  Notice  may  be  alleged 
as  a  fact.  (O.  XTX  R.  23.)  Implied 
contracts  or  relations  between  persons 
may  be  alleged  as  a  fact.  (O.  XIX  R. 
24.)  Matters  of  fact  which  the  law 
presumes  in  favor  of  a  party  or  as  to 
which  the  burden  of  proof  lies  upon 
the  other  side  need  not  be  pleaded 
unless  first  denied.  (O.  XIX  R.  2.").)" 
To  this  must  be  added  the  requirement 
by  O.  XIX  R.  4  of  a  summary  state- 
ment of  the  material  facts,  and  these 
only,  on  which  the  party  relies  for  his 
claim  but  not  of  the  evidence  of  such 
facts  to  be  divided  into  paragraphs 
and  numbered  when  necessary,  num- 
bers of  amounts  and  dates  to  be  ex- 
pressed in  figures  and  not   words. 

Decisions  Construing  English  Rules. 
The  most  notable  thing  about  the 
rules  thus  summarized  is  that  legal 
relations  are  treated  as  matters  of 
fact.  A  great  gain  in  both  clearness 
and  brevity  is  thereby  reached  if  all 
the  persons  concerned  can  so  recog- 
nize and  carry  them.  The  pleading  of 
legal  relations  and  conditions  as  facts 
seems  to  be  held  in  England  to  be 
perfectly  good  as  against  a  demurrer. 
Phillips  V  Phillips,  L.  R.  4  0-  B.  D. 
127.  Tn  this  case  a  general  allegation 
that  plaintiff  was  entitled  to  and  the 
owner    of    land    by    virtue    of    certain 
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wills  and  conveyances  which  were  not 
set  out  nor  their  legal  cITccts  stated, 
was  held  good  against  domiirrcr  but 
subject  to  a  motion  for  a  fuller  state- 
ment. In  Darbyshire  r.  Leigh  L.  R. 
(1896),  1  Q.  B.  Div.  554,  plaintiff  set 
up  briefly  that  the  puri)ort  of  the  will 
under  which  he  claimed  was  to  give 
him  an  estate  in  fee  simple.  Held 
good  as  against  defendant  s  applica- 
tion for  a  fuller  statement.  Lord 
Bramwell  in  Phillips  r.  Phillips,  above, 
had  declared:  "I  never  heard  that 
the  effect  of  written  instruments  was 
a  matter  of  fact.  It  is  not  a  matter 
of  fact;  the  proper  course  for  the  plain- 
tiff to  have  adopted  would  have  been 
to  set  forth  the  purport  of  the  docu- 
ment and  then  the  document  could  be 
looked  at  and  the  question  decided." 
In  Rassam  r.  Budge,  L.  R,  (1893)  1 
Q.  B.  Div.  571,  an  answer  in  slander 
admitting  the  saying  of  a  part  of  the 
words,  affirming  that  those  were  true, 
and  denying  the  rest,  was  stricken  out 
because  not  bearing  upon  the  right  of 
recovery  for  the  specific  words  alleged. 
In  Murray  v.  Epson  Local  Board,  L». 
R.  (1897)  1  Ch.  Div.  35,  allegations  in 
the  statement  of  claim  that  a  member 
of  the  public  board  had  used  personal 
influence  for  his  own  private  advan- 
tage to  prevent  maintenance  by  the 
board  of  posts  to  protect  a  foot-way, 
the  removal  of  which  was  sought  to 
be  en.ioined,  were  stricken  out.  The 
issue  was  whether  or  not  the  posts 
were  removable  as  an  obstruction  to 
the  piiblic  right  of  way,  and  any  rea- 
sons for  the  board  member's  action 
were  immaterial  if  the  action  itself 
was  lawful.  In  In  re  Rica  Gold  Wash- 
ing Co.,  L.  R.  (1879),  11  Ch.  Div.  36, 
petition  by  shareholder  to  wind  up 
company  which  alleged  spreading  of  a 
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was  so  reproduced. ^^  These  facts  were  at  once  evidence  of  malice  and 
a  part  of  the  wrong  itself  which  conferred  on  plaintiff  his  right  of 
recuperation. 

While  we  may  and  should  exclude  from  pleading  all  merely  "evi- 
dentiary" facts,  the  circumstance  that  they  are  also  "evidentiary''' 
is  no  ground  for  excluding  "operative"  facts.  It  is  the  same  in  taking 
evidence.  Facts  that  really  go  towards  showing  the  existence  of  the 
"operative"  facts  relied  on  and  therefore  pleaded  are  not  excluded 
because  they  carry  with  them  picturesque  details  that  have  no  bearing 
on  rights.  The  merely  picturesque  details,  however,  should  be  tlirown 
out,  especially  whore,  as  is  often  tlie  case,  they  obscure  or  distract  atten- 
tion from  the  really  "evidentiary"  ones. 

The  liability  that  "operative"  facts  and  conclusions  of  law  may 
turn  out  to  be  the  same  thing,  or  to  indistinguishably  include  each 
other,  is  even  greater.  As  Judge  Searls  remarks:  "Sanity,  or  in- 
sanity,  guilt,  innocence,  fraud  and  negligence  are  all  facts.  .  .  .  We 
have  no  doubt  that  the  terms  'title'  and  'owner'  considered  in  the 
abstract  are  facts  and  may  be  found  as  such."^*  In  that  case  the  court 
holds  the  conclusion  of  the  trial  court,  that  the  defendant  as  a  result 
of  certain  conveyances  was  owner  in  fee  simple  of  tlie  lands  in  dispute, 
to  be  a  conclusion  of  law  because  authoritatively  declared  by  the  law 
upon  the  facts  developed.  The  fact  of  ownership  would,  Judge  Searls 
thinks,  l)e  a  fact  if  estaV)lished  by  mere  deduction  from  proofs  shown; 
but  the  law  not  intervening  to  draw  the  conclusion,  it  would  in  that 
case  not  be  a  "conclusion  of  law." 

To  be  told  tluit  instruments  are  to  be  pleaded  "according  to  legal 
effect"  and  tliat  conclusions  of  law  are  not  to  be  stated  is  certainly 
confusing.  To  draw  with  Lord  Bramwell  a  distinction  between  the 
"effect"  and  the  "purport"  of  an  instrument^''  is  not  easy.  To  say 
with  Judge  Searls  that  ownership  is  a  fact  and  may  be  stated  as  one 
i^'  shown  merely  by  facts,  but  is  a  conclusion  of  law  if  authoritatively 
pronounced  by  the  law  speaking  through  its  tribunal,  may  .seem  to 
be  distinguishing  without  a  difference,  but  it  is  not  so.  Th(;  same 
result  may  be  reached,  and  if  the  plaintiff  is  in  the  right  it  will  be; 


fal.se  prospeotua  with  fraudulent  pur- 
pose in  promoting  the  company  but 
without  specification  of  facts  in  regard 
to  which  it  was  false  and  without  ex- 
press allegation  of  inducement  to  pur- 
chase shares  by  means  of  it,  held  to 
allege  no  actionable  fraud. 

In  Whitney  V.  Moignard,  L.  R. 
(1890),  24  Q.  B.  Div.  630,  allegation 
that  defendant  knew  the  libel  for 
which  action  was  brought  would  be 
repeated  in  other  editions  of  the  paper 
in  France  and  other  countries,  and 
that  it  was  so  repeated,  was  held  to 
be  proper  allegation  of  a  part  of  the 
wrong  and  not  merely  evidence  of 
malice.     The  court  refused  to  strike  it 


out.  Tn  Knowles  r.  Roberts,  L.  R. 
Ch.  Div.  2G.3,  on  motion  various 
allegations  were  stricken  from  plaint- 
iff's statement  of  claim  in  an 
action  brought  to  enforce  the  terms  of 
an  agreement  to  compromise  a  former 
action  because  they  related  to  matters 
embraced  in  and  which  settled  by  the 
agreement,  consequently  had  nothing 
to  do  with  issues  in  an  action  to  en- 
force that   agreement. 

13.  Whitney    r.      Moignard,    L.    R. 
(1890),   24  Q. 'B.   Div.   630. 

14.  Levins   v.  Rovegno,  71   Cal.  273, 
12  Pac.   161. 

15.  Phillips  r.  Phillips,  L.  R.  (1878), 
Q.  B.   Div.  127-130. 
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but  in  the  one  case  it  will  be  asserted  merely  as  a  fact,  in  the  other  it 
will  be  reached  and  stated  as  the  authoritative  conclusion  of  the  law. 
If  the  pleader  asserts  it  as  a  fact,  he  evidently  does  so  in  reliance  upon 
the  ancient  proposition  that  where  facts  tend  to  iudefiniteness  and 
multiplicity  a  general  allegation  is  allowed.'" 

General  Allegations  of  Legal  Relations  Usually  Good  Against  Demurrer. 
()f  course,  the  pleader  who  does  tliat  subjects  himself  to  liability  of 
being  required  to  make  his  complaint  more  definite,  but  he  ought  to 
be,  and  unless  he  violates  some  well  established  rule  such  as  that  fraud 
must  be  shown  by  facts,  not  in  general  terms,  he  usually  is  safe  from 
a  general  demurrer,  as  in  Phillips  i\  Phillii)s,  supra. 

Not  Good  Against  Motion  if  Dispute  Turns  On  Their  Conclusive  Facts. 
Equally,  of  course,  if  the  dispute  relates  precisely  to  the  operative 
facts  themselves  that  are  essential  to  the  creation  of  the  asserted  legal 
relation  or  situation,  an  assertion  of  it  in  general  terms  will  be  in- 
sufficient. It  will  be  as  to  such  facts  either  a  mere  "conclusion  of 
law"  or  an  argumentative  allegation  and  will  be  permitted  only  where 
it  has  become  the  established  method,  as,  for  instance,  in  the  case  of 
an  allegation  that  defendant  took  and  converted  the  property  in 
dispute  to  his  own  use. 

Suggestions  for  Drawing  Complaints.  —  Attention  to  a  few  simple  pre- 
cepts almost  universally  disregarded  by  pleaders  in  commencing  ac- 
tions would  go  very  far  to  simplify  the  proceedings  and  improve  the 
results  of  litigation. 

First.  Avoid  relative  and  participial  constructions.  Do  not  use  a 
relative  pronoun  unless  its  antecedent  is  absolutely  dear  l)eyond  any 
perverse  ingenuity  to  disconnect  it.  Do  not  use  "having"  and 
"being"  to  commence  clauses.  Better  omit  all  such  clauses  unless 
they  are  vital,  and  in  that  case  give  them  a  separate  sentence. 

Second.     Use  "said  "  instead  of  "he,"  or  "it"  uuless  it  is 

simply  impossible  to  misplace  the  reference  of  the  pronoun  or  to  raise 
a  question  as  to  wliat  is  included  in  its  antecedent. 

Third.  Clearness  will  be  greatly  aided  if  you  commence  with  the 
first  of  the  "operative"  facts  that  make  up  your  cause  of  action,  state 
i;t  directly  and  not  inferentially  or  argumentatively,  and  so  continue 
dewn  through  them  in  the  order  of  their  occurrence  till  the  last  neces- 
sary one  is  reached.     Then  stop. 

Fourth.  Use  the  prepared  forms  as  an  aid  to  your  own  analysis  of 
your  cause  of  action,  but  never  as  a  su])stitute  for  such  analysis.  Use 
it  as  an  expression  or  a  help  to  the  expression  of  that  analysis  and  of 
your  own  ideas,  not  in  place  of  those  ideas. 

Fifth.  Exclude  from  your  complaint  or  petition  everything  but 
those  "operative"  facts  which  the  law  will  recognize  as  establishing 
your  cause  of  action.  Whatever  is  more  than  that  is  too  much.  The 
evidence  which  comes  in  merely  to  show  the  existence  of  your  "oper- 

16.  To  avoid  prolixity.  Mints  i?.  I  eott,  141  Tnd.  267.  39  IST.  E.  451,  50 
Bethill,  Cro.  Eliz.  749,  78  Eug.  Eeprint  Am.  St.  Eep.  320;  Equitable  Ins.  Co. 
981;  Andrews  Stepli.  PI.,  §223;  5th  ed.  r.  Stout.  135  Tnd.  444.  33  N.  E.  623; 
p.    393;    Chicago,    etc.   K.    Co.    v.   Wol- 1  Greenleaf  Ev.,  Vol.  I,  §93. 
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ative"  facts  has  no  more  place  in  your  statement  than  has  the  law 
which  will  give  you  the  remedy  if  those  facts  entitle  you  to  it. 

Sixth.  Be  sure,  however,  that  you  get  in  all  of  those  necessary 
•'operative"  facts  and  each  one  fully  enough  to  be  clear  and  certain. 
Brevity  is  a  great  virtue  in  petitions,  chiefly  because  it  usually  tends 
towards  dearness,  and  the  ridding  of  the  dispute  of  connected  but 
inconclusive  matters.  Clearness,  itself,  however,  is  much  more  im- 
portant and  should  never  be  sacrificed  to  obtain  brevity.  The  latter 
quality  is  to  be  obtained  by  rejecting  the  needless,  not  by  obscuring 
the  essential. 

XVI.  FORMS.  —  Statutes  in  some  states  prescribe  forms  of  declar- 
ations or  complaints  in  different  kinds  of  actions,^^  and  provide  that 
pleadings  which  substantially  conform  thereto  are  sufficient.^®  Such 
forms  have  the  force  of  law.^^ 


17.  Ala. —  Code,  1907,  §5382.  See 
Afller  &  Co.  v.  Pruitt,  169  Ala.  213, 
53  So.  315,  in  which  certain  of  these 
forms  are  criticised.  Fla.— Gen.  St., 
19(J6,  §1450.  Conversion.  Leon  r.  Ker- 
rison,  47  Fla.  178,  36  So.  173.  N.  J. 
Laws  1912,  c.  231,  Schedule  B,  pp.  401, 
et  seq.     Tenn. — Shannon's  Code,  §4060. 

The  Florida  statute  provides  that 
"Every  dcilaratioii  shall  commence  as 
follows,  or  to  like  effect:  (Venue  *A  B 
by  E  F,  his  attorney  (or  in  person) 
Bues  C  B'  for  (here  state  the  cause 
of  action).  And  .shall  conclude  as 
follows,  or  to  the  like  effect:  'And  the 
plaintiff  claims  $ or  (if  the  ac- 
tion is  brought  to  recover  specific 
goods),   'the    i)laintiff   claims   a    return 

of  said  goods  or  their  value  and  $ 

for  their  detention.'  "  Gen.  St..  1906, 
8144S.  Md.  Pub.  Gen.  Laws,  art.  75, 
§24;  Lapp  r.  Stanton,  81  Atl.  675  (tres- 
pass by  cattle). 

Personal  injury  to  a  passenger  on  a 
railroad  due  to  negligence.  PhiladeV 
phia.  B.  &  W.  R.  Co.  r.  Allen,  102 
Md.  110.  62  Atl.  245;  Jeter  r.  Schwind 
Quarry    Co..   97    Md.    696,   55    Atl.    366. 

De[>rivation  of  right  of  access.  Of- 
futt  r.  County  Comrs.,  94  Md.  115,  50 
Atl.  419. 

Agreement  to  pay  the  debt  of  an- 
other. Bowen  r.  Tipton,  64  Md.  275, 
1   Atl.  861. 

Conversion.  Crocker  r.  Hopps,  78 
Md.  260,  28  Atl.  99. 

Common  Counts.  —  On  the  money 
counts  the  words  "for  money  payable 
by  the  defendant  to  the  plaintiff,"  are 
essential.  Pearce  r.  Watkins,  86  Md. 
534.  13  Atl.  376;  Merryman  v.  Bider, 
34  Md.   98. 


The  above  rule  applies  only  to  tlie 
indebitatus  counts,  and  not  where  an 
instrument  sued  on  and  the  averments 
of  the  narr.  show  that  the  debt  was  a 
money  debt,  and  that  it  was  due  be- 
fore the  commencement  of  the  suit. 
Tradesmen 's  Nat.  Bank  v.  Green,  57 
Md.  602. 

18.  Alabama.  — Code,  1907,  §5322; 
.\dlor  &  Co.  r.  Pruitt,  169  Ala.  213, 
53  So.  315;  Adams  Mach.  Co.  v.  Turner, 
162  Ala.  351,  50  So.  308;  Brooklyn  Life 
Ins.  Co.  V.  Bledsoe,  52  Ala.  538;  Pike 
r.  Elliott,  36  Ala.  69;  Crimm 's  Admrs. 
r.  Crawford,  29  Ala.  623;  Pickens  v. 
Oliver,   29   Ala.   528. 

The  omission  of  an  essential  part 
of  the  form  invalidates  the  pleading. 
Smythe  r.  Dothan  Foundry  &  Mach. 
Co.,  166  Ala.  253,  52  So.  398. 

The  common  counts  may  be  pleaded 
in  the  form  prescribed  by  the  statute, 
though  the  statutory  form  would  not 
have  been  sufficient  at  common  law. 
Merrill  r.  "Worthington,  155  Ala.  281, 
46, So.  477. 

Maryland. — The  pleading  is  not  ren- 
deroil  erroneous  or  irregular  by  a  de- 
parture from  the  statutory  forms,  so 
long  as  substance  is  expressed.  Pub. 
Gen.  iLaws,  art.  75,  §24;  Lapp  v.  Stan- 
ton  (Md.),  81  Atl.  675. 

Tennessee. — Shannon's    Code,    §4609. 

Will  Support  a  Judgment  By  De- 
fault.—Brooklyn  Life  Jus.  Co.  r.  Bled- 
soe, 52  Ala.  538;  Letondal  v.  Huguenin, 
26  Ala.  .552. 

19.  Adier  &  Co.  v  Pruitt,  169  Ala. 
213,  53  So.  315;  Brooklyn  Life  Ins. 
Co.  r.  Bledsoe,  52  Ala.  538;  Crimm 's 
Admrs.  v.  Crawford,  29  Ala.  623. 
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A  few  jurisdictions  in  this  country 
officially  print  accredited  forms  either 
adopted  under  the  rules  of  courts  or 
with  the  ap[)roval  of  those  tribunals. 
The  Connecticut  practice  book  has  one 
hundred  and  fifty-three  pages  of  such 
forms  of  complaint  (Conn.  Pr.  B.,  p. 
287-4404;  the  Maryland  statutes,  has 
a  somewhat  shorter  collection  of  ap- 
proved ' '  declarations ' '  (Md.  Gen.  Laws, 
Vol.  II.,  p.  1638),  and  the  revised 
statutes  of  Missouri  (Vol.  Ill,  p.  3750- 
3767),  has  about  as  many  pages  of 
"petitions"  as  Maryland  has  of  "dec- 
larations." The  English  yearly  prac- 
tice of  the  supreme  court  for  the  year 
1912  has  in  appendix  C  (Vol.  II,  pp. 
1951-1967),  referred  to  and  provided 
for  in  order  XIX  rule  5,  eighteen 
pages  of  such  approved  forms  of 
"Statements  of  Claim."  A  selection 
from  tliesG  is  appoiiiled. 
FORMS  OF  STATEMENTS  OP 
CLAIM  TO  BE  USED  PUR- 
SUANT TO  ORDER  XIX, 
RULE  5. 
In  the  High   Court   of  Justice, 

Division. 

Writ  issued  the  of  19 — 

Plaintiff, 

—  Defendant. 


Between  A.  B. 


and 


C.  D. 


Statement    of  Claim. 

The  plaintiff,  etc.  . 

(or) 
The  plaintiff's   claim   is,  etc. 


(To  be  filled  up  in  manner  exemplified 
in   the  following  forms.) 

The  plaintiff  claims  (as  in  following 
forms) 

(Signed)  

Delivered  the  

(Date  to  be  on  face  of  pleading.) 
Foreclosure 

1.  The  plaintiff  is  mortgagee  of  lands 

belonging    to    the    defendant. 

2.  The    following    are    the    particulars 

of  the  mortgage: — 

(a)  (Date  and  names  of  mortgagor 
and  mortgagee.) 

(b)  (Sum  secured.) 

(c)  (Rate   of   interest.) 

(d)  (Property    subject      to      mort- 
gage.) 

(e)  (Amount   now   due.) 

(If  plaintiff's  title  is  a  derivative 
title,  state  shortly  the  assignments  un- 
der  which   he   claims.) 

(If    the    plaintiff    is    mortgagee    in 
possession    add): 
8.     The  plaintiff  took  possession  of  the 

Vol.  VI 


mortgaged    property    on    the 
day    of   ,    and    ih    ready    to    ac- 
count   as    mortgagee    in    possession 
from  that  time. 
The   plaintiff   claims   payment,   or,   in 
default,   sale    or    foreclosure    (and    pos- 
session). 

(Signed)    

Delivered    . 

Redemption. 

1.  The  plaintiff  is  mortgagor  of  lands, 

of  which  the  defendant  is  mort- 
gagee. 

2.  The    following    are    the    particulars 
of  the  mortgage: 

(a)  (Date.) 

(b)  (Sum  secured.) 

(c)  (Kate   of   interest.) 

(d)  (Property      subject      to      mort- 
gage.) 

(If  the  jilaintiff's  title  is  deriva- 
tive, state  shortly  the  deeds  under 
which   he  claims.) 

(If  the  defendant  is  mortgagee  in 
possession    add:) 

3.  The    defendant    has    taken    posses- 

sion (or  had  rec-oived  tlie  rents) 
of  the  mortgaged  property. 
The  plaintiff  claims  to  redeem  the  said 
premises,  and  to  have  the  same 
rcconveyed  to  him  (and  to  have 
possession  thereof). 

(Signed)    

Delivered    . 

Actions  for  Breach  of  Contract  or  Duty 
Arising  Out  of  Contract. 
(Buyer    against    seller    of    goods    for 
not    delivering.) 

1.  The    plaintiff    has    suffered    damage 

by  breach  of  contract  for  sale 
and  delivery  by  the  defendant  to 
the  plaintiff  100  tons  of  Scotch  pig 
iron  at  £5  per  ton  to  be  delivered 
on   rail    at   Middlesborough   on   the 

2.  The  defendant  did  not  deliver  any 

(or, tons,  as  the  case  may 

be)    of    the    said    iron. 
Particulars    of    damage: — 

Loss  of  profit  at  £1.  per  ton  on  100 
tons, £100. 

The  plaintiff  claims  £100. 

(Signed)    

Delivered 

(Buyer    against    seller    of    goods    for 

delivering    them    inferior    to    contract.) 

1.  The  plaintiff  has  suffered  damage 
by  breach  of  a  contract  between 
the  plaintiff  and  the  defendant 
for  sale  and  delivery  of  100  sacks 
of  flour  known  as  seconds  at  35s. 
per  sack. 
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2.  80  sacks  delivered  were  inferior  to 
seconds  and  20  sacks  were  not  de- 
livered. 

Particulars    of    damage: — 

80   sacks  at   4s £16 

20   at   OS 5 

£21 
The  plaintifiF  claims  £21. 

(Signed)    

Delivered  . 

(Passenger  against  railway  company 
for  neplifrence.) 

The  plaintiff  has  suffered  damage  from 
the  defendant 's  negligence  in  car- 
rying the  plaintiff  as  a  passenger 
by  railway  from  London  to  Brigh- 
ton, causing  personal  injuries  to 
the    plaintiff,    in    a    collision    near 

Havward's    Heath    on    the 

19—. 
Particulars   of  expenses,  etc: — 

£       s.     d. 
Loss    of    1.5   weeks'    sal- 
ary  as   clerk   at   £2   per 

week     .30       0     0 

Dr.    Smith    10     10     0 

Nurse    for    6    weeks 3       0     0 

£43     10     0 
The   plaintiff  claims  £.500. 

(Signed)    

Delivered 

(Landlord  against  tenant  for  breach 
of    covenant    to    repair.) 

1.  Py  a  repairing  covenant  contained 
in  a  lease  under  seal  from  the 
plaintiff  to  the  defendant,  dated  the 

,  of  a  house  No.  40],  Piccadilly, 

seven    years    from    the    —. 

the  defendant  covenanted  to  keep 
the  premises  in  such  repair  and 
condition    as    therein    mentioned. 

2.  The  premises  were  during  the  term 

out  of  such  repair  as  was  re- 
quired by  the  covenant. 

3.  They  were  yielded  up  ont  of  such 

repair  at  the  expiration  of  the 
term. 

4.  Particulars  of  dilapidations  were 
delivered  to  the  defendant's  so- 
licitor on  the of 19 — 

and   exceed   three   folios. 
The   plaintiff  claims  £ . 


(Signed) 


Delivered 

(Brenrh   of  Promise). 

1.  The  plaintiff  has  suffered  damage 
by  breach  of  promise  by  the  de- 
fendant to  marry  her  on  the  

of ^r,   within   a   reason- 


able time,  which  elapsed  before 
action)  (,  on  the  death  of  A.  B., 
which  happened  before  action.) 

2.     The    defendant      refused    to    marry 

the  plaintiff  on  the  of  

(or,  within  a  reasonable  time) 
(or.   on   the   death    of   A.   B.) 

Particulars    of    special    damage. 
(As  the  case  may  be,  if  any.) 

The  plaintiff  claims  £ 


(Signed) 


Delivered 

Actions   claiming   Injunctions,  Damages, 
or  Declarations  founded  on  Wrongs. 
(Conversion   of   Goods.) 
The    plaintiff    has    suffered    damage    by 
the    defendant    wrongfully    depriv- 
ing  the   plaintiff   of   two    casks   of 
oil    by    refusing   to    give    them    up 
on    demand    (or,      throwing      them 
overboard    out    of    a    boat    in    the 
London  Docks,  etc.) 
(If   any   special   damage   is   claimed, 
add):— 

Particulars    (fill    them    in). 
The  plaintiff  claims  £100. 

(Signed)    

Delivered  . 

(Detinue) 
The   defendant    detained     from     the 
plaintiff    the      plaintiff's      goods      and 
chattels,   that   is  to  say,   a  horse,   har- 
ness and  gig. 

The  plaintiff  claims  a  return  of  the 
said  goods  and  chattels  or  their 
value,  and  £10  for  their  detention. 

CSigned)    

Delivered  . 

(Xegligent  Driving) 
The  plaintiff  has  suffered  damage 
from  personal  injuries  to  the 
plaintiff  and  damages  to  his  car- 
riage, caused  by  the  defendant  or 
his  servant  on  the  ,  negli- 
gently driving  a  horse  and  cart  in 
Fleet"  Street. 
Particulars   of   expense,   etc:  — 

£      s.     d. 
Charges    of    Mr.    Smith, 

surgeon     10     10     0 

Charges    of    Mr.    Jones, 
coachmaker     14       5     6 

£24  15     6 
The  plaintiff  claims  £150. 

(Signed)    

Delivered  . 

(Injunction,    etc..    for   infringement    of 

patent.) 
The      defendant      has      infringed      the 
plaintiff's        patent,      No.      14084, 
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granted  for  the  term  of  14  years, 
from  the  ,  for  certain  im- 
provements in  the  manufacture  of 
iron  and  steel,  whereof  the  i)lain- 
tiff  was  the  first  inventor. 

The  plaintiff  claims  an  injunction  to 
restrain  the  defendant  from  fur- 
ther infringement  and  £1U0  dam- 
ages. 

Particulars  of  breaches  are  delivered 
herewith. 

(Signed)    

Delivered  . 

(Nuisance    by    pollution    of    water.) 

1.  The  plaintiff  is  the  owner  (or 
lessee)     and    occupier    of    a    farm 

known    as    ,    through    which 

there   runs     a     river     known     as 


2.  The  defendant  or  persons  in  his 
employ  pollute  the  water  in  the 
said  river  by  passing  into  the 
same  the  refuse  of  the  defend- 
ant's dye  works,  situate  higher  up 
the    said   river. 

The  plaintiff  claims  an  injunction  to 
restrain  the  defendant,  his  serv- 
ants and  agents,  from  sending 
from  the  said  dye  worlds  into  the 
said  river  any  matter  so  as  to 
pollute  the  waters  thereof,  or  to 
render  them  unwholesome  or  unfit 
for  use,  to  the  injury  of  the  plain- 
tiff,   (or,    as    the    case    may    be.) 

The   plaintiff   will    also   claim    damages 
in  respect  of  the  said  nuisance. 
(Signed)    

Delivered  . 

Actions  for  Recovery  of  Land,  etc. 
(Landlord      against      tenant      whose 

term   has  expired,  etc.) 

1.  The  plaintiff  is  entitled  to  the 
possession  of  a  farm  and  premises 
called  Church  Farm  in  the  parish 
of  St.  James,  in  the  county  of 
Surrey,  which  was  let  by  the  plain- 
tiff to  the  defendant  for  the  term 

of  3  years  from  the  ,  which 

term    has    expired    (or,    as    tenant 

from  year  to  year  from  the  , 

which  said  tenancy  was  duly  de- 
termined by  notice  to  quit  expir- 
ing on   the  .) 

The  plaintiff  claims  possession  and 
£50   for  mesne  profits. 

(Signed)    

Delivered  . 

FORMS      OF      COMPLAINT      FROM 
CONlfECTICUT  PRACTICE  BOOK 
(For    Several    Causes    of    Action). 
First    Count. 
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1.  On  May  1st,  1S79,  tho  plaintifif 
sold  and  delivered  to  tho  defendant 
one  hundred  barrels  of  flour  at  a  rea- 
sonable price,  payable  on  their  de- 
livery. 

2.  The  same  were  reasonably  worth 
$600. 

3.  The  defendant  has  not  i)aid  the 
same. 

Second  Count. 

1.  On  June  1st,  1879,  the  defend- 
ant, by  his  note  of  that  date,  prom- 
ised to  pay  the  plaintiff  $1,0U0,  tliirty 
days  after  date,   for   value  received. 

2.  The  defendant  has  not  paid  the 
same. 

Third  Count. 

1.  On  July  1st,  1878,  tho  de- 
fendant hired  tho  plaintiff  as  a  sales- 
man, at  a  salary  of  $5500  per  year,  pay- 
able quarterly. 

2.  From  that  day  until  July  1st, 
1879,  tho  plaintiff  served  the  defend- 
ant  as  such   salesman. 

3.  The  defendant  has  not  paid  said 
salary. 

The  plaintiff  claims  $2,800  damages. 
(For  an  Account,  bv  Way  of  Equitable 
Relief). 

1.  On  January  1st,  1878,  the  plain- 
tiff employed  the  defendant  as  his 
agent  to  let  and  collect  the  rents  of 
a  certain  block  of  buildings,  known 
as  Koe's  block,  on  the  corner  of  King 
and  Prince  streets,  in  Norwich,  during 
the   next   year. 

2.  The  defendant  afterwards  let 
all  the  stores  and  apartments  in  said 
block,  to  divers  parties,  and  collect- 
ed   large    sums    from    them    for   rent. 

3.  The  defendant  has  neither  paid 
not  accounted  to  the  plaintiff  for  such 
sums,  and  an  account  and  payment 
were,  on  February  1st,  1879,  demanded 
and   refused. 

The  plaintiff  claims,  by  way  of  equit- 
able relief. 

1.  An   account. 

2.  Judgment  for  the  amount  found 
due  on  such  accounting. 

(For    an    Assault    and    Battery,    with 
Special  Damages). 

1.  On  November  1st,  1878,  the  de- 
>fendant  assaulted  the  plaintiff,  and 
beat  him  with  a  cane. 

2.  The  plaintiff  was  then  a  school- 
teacher, receiving  a  salary  of  $300  a 
quarter. 

3.  Said  battery  broke  his  right  arm 
above  the  elbow,  and  he  was  thereby 
disabled  from  attending    to    his    busi- 
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ness  for  six  weeks  thereafter,  and 
compelled  to  pay  $25  for  mediciues 
and  me-Hcal  care  and  attendance. 

The  plaintiff  claims  $1,000  damages. 
(For  the  Hire  of  a  Piano,  with  Dam- 
ages   for    not    Returning    It). 

First  Count. 

1.  On  May  1st,  1S78,  the  defend- 
ant hired  of  the  plaintiff  for  six 
months,  then  next  ensuing,  one  piano, 
the  property  of  the  plaintiff,  to  be 
returned  to  the  plaintiff  at  the  expira- 
tion of  said  time,  in  good  condition, 
reasonable  wear  expected,  for  the  use 
of  which  he  promised  to  pay  the 
plaintiff    a    reasonable    sum. 

2.  $50  was  a  reasonable  sum  for 
the  hire  of  the  same;  wliich  sum,  on 
November  1st,  187S,  became  due  from 
the  defendant  to  the  plaintiff. 

3.  No  part  of  the  same  has  been 
paid   (except  the  sum  of  $ ). 

Second    Count. 

1.  All  the  statements  in  the  first 
count    are    made   part    of   this    count. 

2.  The  value  of  the  piano  so  hired 
by  the  defendant,  as  above  alleged, 
was  $500,  and  the  defendant,  not  re- 
garding his  said  undertaking  to  return 
the  same  to  the  plaintiff,  has  not  re- 
turned the  same,  although  he  was,  on 
November  luth,  1878,  requested  by  the 
plaintiff  so   to   do. 

The  plaintiff  claims  $600  damages. 
(For  Breach  of  Promise  of  Marriage). 

1.  On  June  1st,  1S7S,  in  considera- 
tion that  plaintiff,  who  was  then  un- 
married, promised,  at  the  request  of 
the  defendant,  to  marry  him  within  a 
reasonable  time,  the  defendant  prom- 
ised to  marry  the  plaintiff  within  a 
reasonable  time. 

2.  The  plaintiff,  confiding  in  said 
promise,  has  always  since  remained, 
and  now  is  ready  and  willing  to  marry 
the  defendant.    _ 

3.  The  defendant  refuses  to  marry 
the  plaintiff,  although  a  reasonable  time 
elapsed  before  this  action,  and  al- 
though she,  on  October  15th,  1«78,  re- 
quested  him   so  to   do. 

The  plaintiff  claims  $5,000  damages. 
(Against  a  Kailroad  Company  for  Per- 
sonal  Injuries). 

1.  The  defendant,  on  August  10th, 
187S,  was  a  common  carrier  of  pas- 
sengers by  railroad,  between  New  Ha- 
ven and  Ansonia. 

2.  On  said  day,  the  plaintiff, 
(bought  of  tlie  defendant  a  ticket  en- 
titling him  to  transportation  from  New 


Haven  to  Ansonia,  and  thereupon)  en- 
tered and  became  a  passenger  in  one 
of  the  cars  of  the  defendant,  on  said 
railroad. 

3.  While  he  was  such  passenger, 
near  the  defendant's  station  at  Derby, 
a  collision,  caused  by  the  negligence 
of  the  defendant's  servants,  in  not 
switching  the  south-bound  train  from 
the  main  track  upon  a  siding,  occurred 
between  said  car  and  another  car  of  ' 
the  defendant,  whereby  the  plaintiff 
was  greatly  injured,  and  his  leg 
broken. 

The  plaintiff  claims  $2,000  damages. 
(For  a  Conversion  of  Goods). 

1.  On  October  1st,  1878,  the  defend- 
ant had  in  his  possession  ten  barrels 
of  flour,  worth  six  dollars  a  barrel, 
belonging  to  the  plaintiff. 

2.  On  said  day  the  defendant  sold 
said  flour,  without  authority  from  the 
plaintiff,  and  thereby  converted  the 
same   to   his   own   use. 

The  plaintiff  claims  $80  damages. 
(On   Covenant    Against   Incumbrances). 

1.  On  May  1st,  1879,  the  defendant, 
by  deed,  conveyed  to  the  plaintiff,  in 
fee  simple,  a  farm  in  Bethel  (or  other- 
wise briefly  designate  the  property,  and 
the   estate   therein    conveyed). 

2.  Said  deed  contained  a  covenant 
on  the  part  of  the  defendant,  of  which 
the  following  is  a  copy:  (copy  of  cove- 
nant, or,  whereby  he  covenanted,  etc., 
stating  its  substance  as  in  preceding 
forms). 

3.  At  the  time  of  the  delivery  of 
said  deed  the  premises  were  not  free 
from  all  incumbrance,  but  on  the  con- 
trary were  subject  to  the  right  of  dow- 
er of  one  Jane  StileSj  widow  of  John 
Stiles,  the  former  owner  of  the  prem- 

ISCS* 

4.'  On  April  1st,  1879,  one  John 
Smith  recovered  a  judgment  in  the 
Superior  Court  for  Hartford  County 
against  the  defendant,  for  $1,050  dam- 
ages and  $51.50  costs  of  suit,  a  cer- 
tificate of  a  judgment  lien  on  account 
of  which  was,  on  April  2d,  1879,  re- 
corded in  the  land  records  of  Bethel, 
and  this  judgment,  at  the  time  of  the 
delivery    of    said    deed,    remained    un- 

5.  At  the  time  of  the  delivery  of 
said  deed,  the  premises  were  subject 
to  a  tax-lien,  duly  recorded  in  the 
land  records  of  Bethel,  for  a  tax  of 
$50,  theretofore  duly  assessed,  charged, 
and  levied  upon  said  premises  by  said 
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town,    and    the    officers    thereof,    which 
tax  was  then  due  and  unpaid. 

6.  By  reason  thereof  the  plaintiff 
was  obliged  to  pay,  and  did,  on  July 
1st,  1879,  pay  $1,21)0  in  extinguishing 
the  right  of  dower. (or,  the  lien  of  the 
judgment,  or,  the  tax,  or  all  of  them) 
aforesaid. 

The  plaintiff  claims  $1,300  damages. 
(Ejectment,  and  for  Mesne  Profits). 

1.  On  August  1st,  1878,  the  plaintiff 
owned  and  possessed  a  certain  lot  of 
land  in  Harwinton,  bounded  north  on 
land  of  .John  Doe,  and  east,  south,  and 
west   on   highway. 

2.  The  defendant,  on  said  day, 
wrongfully  entered  on  said  land,  and 
dispossessed  the  plaintiff,  and  still 
keeps  him  out  of  possession,  depriving 
him   of   the  rents  and  profits. 

3.  Said  rents  and  profits  amount  to 
$100    a    year. 

The    plaintiff    claims. 

1.  Judgment  for  the  possession  of 
Baid  premises. 

2.  $500   damages. 
(Foreclosure    of   Mortgage). 

1.  On  August  1st,  1878.  the  defend- 
ant, John  Doe,  owed  the  plaintiff 
$1,000,  as  evidenced  by  said  Doe's 
note  for  $1,000,  dated  on  said  day,  and 
payable  to  the  plaintiff  or  order,  one 
year  after  date,  with  interest  from 
date. 

2.  On  said  day,  by  his  deed  of  that 
date,  said  Doe,  to  secure  said  note, 
mortgaged  to  the  plaintiff  a  lot  of 
land  in  New  Haven,  bounded  north 
by  Chapel  street,  100  feet,  east  by 
Main  street.  150  feet,  west  by  land  of 
John  Doe,  150  feet,  and  south  by  land 
of  Eichard  Doe,  100  feet;  which  deed 
is  conditioned  for  the  payment  of  said 
note  according  to  the  tenor,  and  is 
recorded  in  New  Haven  land  records, 
vol.   200,  page  100. 

3.  Said  note  is  still  owned  by  the 
plaintiff,  and  is  due  and  wholly  unpaid. 

4.  William  Brown,  of  "  Milford, 
claims  to  have  a  mortgage  of  $500  on 
said  land,  and  John  Stiles,  of  Guil- 
ford, claims  to  have  an  attachment 
lien  thereon  for  $200;  which  claims 
accrued  after  the  plaintiff's  mortgage. 

5.  Said  ,Tohn  Doe  is  now  in  pos- 
session of  said  premises. 

The   plaintiff   claims: 

1.  A    foreclosure    of   said   mortgage. 

2.  Possession  of  the  mortgaged 
premises. 

(For  Fraud  in  Sale  of  Horses). 
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1.  On  August  2d,  1879,  the  plaintiff 
bargained  with  the  defendant  for  the 
purchase  of  a  horse  belonging  to  the 
defendant,  and  the  defendant,  to  in- 
duce the  plaintiff  to  buy  said  horse  and 
to  pay  $300  therefor,  declared  to  the 
plaintiff  that  said  horse  was  sound  in 
wind  and  limb,  and  free  from  any  de- 
fect whatever. 

2.  The  plaintiff  believing  said  state- 
ments to  be  true  and  induced  thereby, 
bought  said  horse  and  paid  $300  to  the 
defendant   therefor. 

3.  The  defendant  made  said  state- 
ments, knowing  them  to  be  false,  with 
intent  thereby  to  induce  the  plaintiff 
to  make  said  purchase  and  to  defraud 
him. 

4.  Said  horse  was  in  fact  unsound, 
and  then,  and  for  a  long  time  before, 
had  an  incurable  disease  called  the 
glanders. 

5.  Said  horse  is  unfit  for  use  and 
of  little  value,  and  the  plaintiff  has 
expended  $50  in  feeding  and  taking 
care  of  said  horse,  and  in  endeavoring 
to  cure  him  of  said  disease. 

The  plaintiff  claims  $100  damages. 
(To   Annul   a   Contract,   For   Fraud). 

1.  On  Juno  1st,  1877,  the  plaintiff 
was  the  owner  of  a  farm  in  Haddam 
(briefly   describing   it). 

2.  The  plaintiff  was  then  old,  in- 
firm, and  blind,  and  by  reason  thereof 
incapacitated  from  attending  properly 
to  business. 

3.  The  defendant,  on  that  day, 
fraudulently  taking  advantage  of  the 
plaintiff's  incapacity,  procured  his  sig- 
nature to  a  certain  writing,  without 
paying  him  any  consideration  therefor, 
which  writing  he  falsely  and  fraudu- 
lently represented  to  be  a  subscription 
to  the  Farmer's  Magazine  for  one 
year. 

4.  The  plaintiff  on  .Tuly  1st.  1879, 
applied  to  the  defendant  for  informa- 
tion as  to  the  contents  of  said  writ- 
ing; but  he  refused  to  give  him  any 
information  concerning  it. 

5.  The  plaintiff  is  informed  and  be- 
lieves and  therefore  avers  that  said 
writing  is  a  deed  of  said  farm  or  some 
interest  therein,  to  the  defendant;  and 
that  he  intends  to  use  the  same  for  his 
own  benefit,  and  to  the  prejudice  of 
the   plaintiff. 

The  plaintiff  claims, 

1.  Judgment  that  said  writing  is 
void; 

2.  That  the  defendant  produce  the 
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fame,  and  deliver  it  up  to  be  canceled; 
3.  That  he  be  enjoined  against 
making  any  conveyance  of  any  title, 
which  he  may  claim  under  the  same. 
(For  an  Injunction  To  Restrain  a  Nuis- 
ance by  Is'oise). 

1.  The  plaintiff  owns  and,  since  the 
year  1870,  has  owned  and  resided  in 
the  house  known  as  No.  100  Main 
Street,  in  Hartford. 

2.  The  defendant  in  May,  1879, 
owned  a  lot  of  land  on  said  street, 
adjoining  the  plaintiff's  said  home- 
stead lot,  and  erected  thereon  a  brick 
'factory,  known  as  No.  102  Main  street, 
and  put  a  steam  trip-hammer  therein, 
and  has  ever  since  owned  and  operated 
said  factory  for  manufacturing  pur- 
poses, and  in  so  doing  has  used  said 
trip-hammer,  almost  daily. 

3.  The  use  of  said  trip-hammer 
makes  so  loud  a  noise  as  to  render  it 
impossible,  while  it  is  being  operated, 
to  hear  ordinary  conversation  in  the 
plaintiff's  house,  and  causes  great  dis- 
comfort  to  him  and   his  family. 

4.  The  plaintiff  on  June  1st,  1879, 
notified  the  defendant  that  such  use 
of  said  trip-hammer  was  a  nuisance, 
for  said  reasons,  and  requested  him 
to  discontinue  its  use,  but  the  defend- 
ant refused  so  to  do. 

The  plaintiff  claims  an  injunction  to 
restrain  the  defendant  from  any  such 
use  of  said  triphammer  in  said  fac- 
tory. 

(On   a   Judgment). 

1.  On  May  1st,  1S79,  the  plaintiff 
recovered  a  judgment  against  the  de- 
fendant before  the  Superior  Court  in 
and  for  the  County  of  Hartford,  for 
$1,050.50  damages  and  $52.50  costs  of 
suit. 

2.  Said  judgment  remained  wholly 
unsatisfied  (or,  said  judgment  has  been 
satisfied  in  part  only,  to  wit:  to  the 
extent    of   $5i)0). 

The  plaintiff  claims  ($800)  damages. 
(Libel,  With  Special  Damage). 

1.  The  plaintiff  is,  and  for  igore 
than  ten  years  last  past  has  been  a 
merchant,  engaged  in  the  wholesale 
dry  goods  business,  in  Bridgeport. 

2.  On  December  10th,  1878,  the  de- 
fendant published  in  a  newspaper  called 
the  Bridgeport  Times  the  following 
words  concerning  the  plaintiff:  "John 
Smith  of  this  city  has  modestly  re- 
tired to  foreign  lands.  It  is  said  that 
creditors,  to  the  amount  of  $50,000,  are 
anxiously  seeking  his  address." 


3.  The  defendant  meant  thereby 
that  the  plaintiff  had  absconded  to 
avoid  his  creditors,  and  with  intent  to 
defraud    them. 

4.  Said  publication  was  false  and 
malicious. 

5.  Said  publication  was  read  by  sev- 
eral of  the  plaintiff's  customers,  and 
led  them  to  decline  to  enter  into  cer- 
tain business  engagements  with  the 
plaintiff,  which  they  otherwise  would 
have  entered  into,  whereby  the  plaint- 
iff  suffered   heavy   pecuniary   loss. 

The  plaintiff  claims  $5,000  damages. 
(Against  a  Physician  For  Malpractice). 

1.  The  plaintiff,  in  May,  1878,  em- 
ployed the  defendant,  being  a  phy- 
sician, as  such,  to  attend  him  and  cure 
him  of  a  fever  from  which  he  then 
suffered,  for  compensation  to  be  paid 
therefor,  and  for  that  purpose  the  de- 
fendant undertook,  as  a  physician,  to 
attend  and  care  for  the  plaintiff. 

2.  The  defendant  then  entered  upon 
such  employment,  but  did  not  use  due 
and  proper  care  or  skill  in  endeavoring 
to  cure  the  plaintiff  of  said  fever,  in 
this:  that  the  defendant,  at  an  early 
stage  of  the  plaintiff's  malady,  bled 
the  plaintiff  to  a  profuse  and  immoder- 
ate extent,  taking  from  him  twenty 
ounces  of  blood,  the  same  being  an 
excessive  and  injurious  quantity,  and 
which  the  defendant,  if  he  had  used 
proper  care  and  skill,  would  not  have 
taken;  and,  also  in  this:  that  the  de- 
fondant,  on  the  fourteen  days  next  fol- 
lowing, unskillfully  and  negligently 
administered  to  the  plaintiff  five  grains 
of  mercury  every  six  hours  during  that 
time;  the  same  being  excessive  and 
injurious  doses,  and  which  the  defend- 
ant, if  he  had  used  due  and  proper 
care  and  skill,  would  not  have  admin- 
istered to  the  plaintiff. 

3.  By  reason  of  the  premises,  the 
plaintiff  wis  injured  in  his  health  and 
constitution,  suffered  great  pain,  was 
weakened  in  body,  and  was  obliged  to, 
and  did  expend  $1,000,  in  endeavoring 
to  be  cured  of  said  sickness,  which 
was  prolonged  and  increased  by  said 
unskillful  and  improper  conduct  of  the 
defendant. 

The  plaintiff  claims  $1,200  damages. 
(For  Money  Had   and  Received). 

1.  On  .January  1st,  1877,  the  de- 
fendant received  $500  from  one  James 
Brown,  of  said  Hartford,  to  be  paid 
to   the   plaintiff,  on   demand. 

2.  On  January  10th,  1877,  the  plaint- 
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iff  demanded  said  sum  of  tlio  defend- 
ant, who  refused  to  pay  it,  and  it  re- 
mains unpaid. 

The  plaintiff  claims  $()00  damages. 
(Against  a  Tailor,  For  {Spoiling  a  Gar- 
ment). 

1.  The  defendant  for  more  than  one 
year  last  past  has  been  a  tailor,  and 
has   followed    that   business   and    trade. 

2.  On  May  5th,  1879,  the  plaintiff 
delivered  to  the  defendant,  as  such 
tailor,  two  yards  of  broadcloth  of  the 
value  of  .$10,  to  be  made  into  a  coat 
by  the  defendant  for  the  plaintiff,  for 
reward,  and  the  defendant  received 
said   cloth   for  that  'purpose. 

3.  The  defendant  afterwards,  in 
violation  of  his  duty,  iinskillfully  and 
negligently  made  said  coat,  and  by 
reason  of  the  unskillfulness  and  neg- 
ligence of  the  defendant,  the  same  was 
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wholly  unfit  for  tlie  plaintiff,  so  that 
he  could  not  wear  it;  by  moans  where- 
of he  has  wholly  lost  said  cloth  ile- 
livorcd    to    the    dcfendimt    as   aforcsaiil. 

Till'    jilaiiitiff    fl;iitiis    .f  1 -J    damages. 

RULES  UNDER  THE  CONNECTICUT 

PRACTICE  ACT. 

The  forms  afconip;iii.viiig  these  rules 
may  be  used  as  precedents  in  all  cases 
to  which  they  are  applicable;  subject 
to  the  right  of  the  party  to  amend, 
and  of  the  court  to  order  fuller  or 
more  particular  statements,  under  Gen. 
Stat,  sec,  614.* 

*  (Note)  As  stated  in  the  prefatory 
note  (p.  VI),  these  forms  are  designed 
to  guide,  not  to  hamper  the  profession, 
and  the  only  necessary  rule  of  plead- 
ing is  to  give,  in  appro|)riate  para- 
graphs, a  plain  and  concise  statement 
of   the   material    facts. 
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I.  DEFINITIONS.  —  A.  In  General.  —  A  decree  is  the  judgment 
or  sentence  of  a  court,^  particularly  of  a  court  of  equity.-  In  statutes, 
the  word  judgment  is  sometimes  construed  to  include  decrees.^  Fre- 
quently the  term  is  used  in  a  sufficiently  comprehensive  sense  to  in- 
clude all  forms  of  judicial  determinations;  such,  for  example,  as  the 
adjudication  on  condemnation  proceedings.* 

In  defining  the  various  kinds  of  decrees,  it  must  he  remembered  that 
a  single  decree  may  be  partly  of  one  character  and  partly  of  another  ;=* 
for  example,  it  may  be  partly  final  and  partly  interlocutory.® 

B.  Consent  Decrees.  —  A  consent  decree  is  a  contract  made  be- 
tween the  parties  and  entered  by  the  court.  It  has  been  declared 
not  to  be,  in  a  strict  legal  sense,  a  judicial  decree/ 

C.  Decrees  on  Default.  — A  decree  on  default  is  one  entered 
against  a  party,  either  plaintiif  or  defendant,  upon  his  failure  to  ap- 
l)ear.  According  to  the  English  practice,  such  a  decree,  in  its  inception, 
would  frequently  take  the  form  of  a  decree  nisi,  to  be  made  absolute 
after  a  certain  period  of  time  upon  the  failure  of  the  party  in  default 
to  appear.® 


1.  Loyd  r.  Hicks,  31  Ga.  140. 

2.  Vance's  Heirs  r.  Rockwell,  3 
Colo.  240,  243;  Shirley  f.  Birch,  16 
Ore.  1,  18  Pac.  344. 

"A  decree  is  a  sentence  or  order 
of  the  court  pronounced  on  hearing 
and  understanding  all  the  points  in 
issue,  and  determining  the  right  of 
all  the  j)arties  to  the  suit  according 
to  equity  and  good  conscience."  Danl. 
Ch.  PI.  &  Pr.  (6th  ed.)  986. 

A  decree  is  the  conclusion  of  law 
from  the  pleadintrs  and  proofs.  Kene- 
wek  Co.  c.  Schilansky,  47  W.  Ya. 
2S7,  34  S.  E.  773. 

The  nature  of  the  decree  "is  to  be 
governed  V>y  the  essence  of  what  is 
done  and  not  bv  the  appellation  given 
to  it."  Potter  r.  Beal,  50  Fed.  860, 
2  C.  C.  A.  60,  5  U.   S.  App.  49. 

3.  Cal.— Thompson  r.  White,  63  Cal. 
505.  Ky.— Hughes  r.  Shreve,  3  Mete. 
547,  .54'^.  Mont. — Raymond  v.  Blanc- 
grass,   36  Mont.  449,  93  Pac.   64S. 

4.  Donnelly  r.  City  of  Brooklyn,  7 
N.  y.  Supp.  49,  26  X.  Y.  St.  27. 

5.  People  V.  Church,  2  Lans.  (N.  Y.) 
459. 

6.  Adams  r.  Sa^-Te,  76  .\la.  509; 
Cochran  r.  Miller.  "74  Ala.  50;  Story 
i;.   Hawkins,   8   Dana    (Ky.)    12. 

A  deoree  cannot  be  in  part  final, 
and  in  part  interlorutory,  in  the  same 
cause,  for  and  against  the  same  par- 
ties who  remain  in  court.  Ryan's 
Admr.  r.  MoLeod,  32  Cratt.   (Va.)   367. 

7.  Hohendel  v.  Steele,  141  111.  App. 


218,  judgment  affirmed,  237  HI.  229, 
86  N.   E.   717. 

In  the  following  cases,  wherein  the 
question  arose,  the  decree  at  bar  was 
held  not  to  be  a  consent  decree.  Ala. 
Lee  r.  Lee,  77  Ala.  412.  111.— The  Fair 
r.  City  of  Chicago,  135  111.  App.  2.o8. 
La.  — Luria  r.  Cote  Blanche  Co.,  114 
La.  3S5,  33  So.  279,  dismissed,  Scannell 
V.  Cote  Blanche  Co.,  202  U.  S.  624,  26 
Sup.  Ct.  744,  50  L.  ed.  1176.  W.  Va. 
Hall  r.  Taylor,  IS  W.  Ya.  544. 

That  the  report  of  a  master  in  chan- 
cery was  confirmed  by  the  court,  the 
attorneys  of  the  appellant  being  pres- 
ent and  making  no  objection,  is  not  a 
sufficient  showing  that  the  decree  was 
entered  by  consent  of  parties.  Her- 
shee  r.  Hershey,  15  Iowa  185. 

That  is  not  a  consent  decree  which 
is  rendered  by  the  court  of  its  own 
motion.  Burnev's  Heirs  f.  iLudeling, 
41   La.  Ann.  627,  6  So.  248. 

Endorsement  on  a  decree  by  counsel 
in  these  words:  "Submitted  to  us," 
is  insufficient  alone  to  entitle  the  de- 
cree to  be  regarded  as  a  consent  de- 
cree.    Gibson  f.  Burgess,  82  Ya.  650. 

An  agreement  to  suspend  execution 
is  not  a  decree  obtained  by  consent. 
Rigby  r.   Lefevre.   58   Miss.   639. 

Compromise  Decree.  —  The  term 
"compromise  decree"  as  used  in  Wil- 
son r.  Schaefer,  107  Tenn.  300,  64  S. 
W.  208,  appears  to  mean  a  consent 
decree  embracing  the  terms  of  a  com- 
promise. 

8.    See   the   title    "Default." 
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D.  Decrees  Pro  Confesso.  —  When  a  party  duly  served  has  failed 
to  plead  within  a  certain  period,  the  allegations  oi'  the  bill  are  con- 
sidered as  having  been  confessed  to  be  true  by  him.  An  entry  to  this 
effect  is  accordingly  made.  Such  entry  is  called  a  decree  pro  confesso.* 
Such  a  decree  is  but  one  form  of  interlocutory  decree.^*^ 

E.  Final  Decrees.  —  A  final  decree  is  one  which  ends  the  cause, 
so  that  no  further  action  of  the  court  in  the  cause  is  necessary,  save 
in  the  enforcement  thereof." 


In  Robertson .  v.  Miller,  3  X.  J.  Eq. 
451,  this  question  is  discussed.  The 
court  declares  that  "there  is  a  clear 
distinction  between  a  decree  nisi  for 
default,  according  to  the  English  prac- 
tice, and  a  final  decree  after  an  order 
that  the  bill  be  taken  pro  confesso 
and  reference  to  a  master  to  take  an 
account,  according  to  our  practice.  Th« 
one  is  considered  the  decree  of  the 
party,  the  other  the  decree  of  the 
court.  Carew  v.  Johnson,  2  Sch.  and 
Lef.  300.  Applications  to  open  the 
one  are  treated  with  indulgence  by  the 
court,  for  obvious  reasons,  and  are 
generally  opened  on  the  usual  terms. 
Attempts  to  set  aside  the  other  are 
more  strictly  scrutinized." 

9.  The  authorities  on  this  question 
are  collected  in  a  subsequent  section 
of  this  article.     See  infra,  III. 

10.  Alexander  v.  Quigley's  Exrs.,  2 
Duv,    (Ky.)    399. 

11.  Fla.— State  v.  White,  40  Fla. 
297,  24  So.  160.  Ky.— Larue  v.  Larue, 
2  Litt.  258.  N.  C— Flemming  r.  Rob- 
erts, 84  X.  C.  532.  Va.— Battaile  v. 
Maryland  Insane  Hospital,  76  Va.  63; 
Ryan's  Admr.  i:  McLeod,  32  Gratt. 
367;  Tennent's  Heirs  v.  Pattons,  6 
Leigh   196. 

Merely  calling  a  decree  a  "final 
decree"  does  not  make  it  such.  Ward 
V.  Funsten,  86  Va.  359,  10  S.  E.  415. 

To  determine  whether  a  decree  is 
final  or  interlocutory,  the  court  must 
look  to  the  pleadings  in  the  case,  the 
purpose  of  the  judgment  and  the  words 
in  which  it  was  expressed.  Except 
for  fraud,  this  is  the  limit  of  the  in- 
quiry. What  the  record  says  is  not  to 
be  contradicted  by  anything  outside  of 
the  record.  Mead  v.  Christian,  50  Ala. 
561. 

A  decree  dismissing  a  cross-bill  alone 
is  not  final.  It  disposes  of  a  proceed- 
ing simply  incidental  to  the  principal 
matter  in  litigation.  Ayres  v.  Carver, 
17  How.  (U.  S.)  591,  15  L.  ed.  179. 

A   decree   in   a   patent   suit,   making 
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the  injunction  prayed  for  perpetual, 
with  a  reference  to  a  master  to  ascer- 
tain the  damages,  is  not  a  final  decree. 
Reeves  v.  Keystone  Bridge  Co..  2  Ban. 
&  A.  2561,  20  Fed.  Cas.  No.  11,661. 

A  decree  is  final  when  it  concludes 
the  whole  matter  in  the  cause,  and 
when  the  term  at  which  it  was  pro- 
nounced has  expired,  and  must  be  so 
considered  as  against  the  whole  world. 
Keatts  V.  Rector,  1  Ark.  391. 

A  decree,  which  disposes  of  the  mat- 
ters in  issue  between  the  parties  and 
gives  all  the  consequental  directions 
necessary  to  carry  it  into  execution, 
is  a  final  decree;  but  if  such  conse- 
quential directions  bo  not  given,  though 
the  decree  may  adjudicate  as  to  tiie 
interest  or  right  in  controversy,  it  is 
not  final.  Ex  parte  Crittenden,  10 
Ark.  333. 

A  final  decree  is  that  which  is  made 
when  all  the  material  facts  in  a  cause 
have  been  ascertained,  so  as  to  en- 
able the  court  of  chancery  to  under- 
stand and  decide  on  the  merits  of  the 
case.  Jaques  v.  Methodist  Episcopal 
Church,  17  Johns.   (X.  Y.)   548. 

A  decree  is  not  final,  although  it 
declares  the  principles  on  which  the 
court  means  to  act  in  all  its  future  do- 
ings in  the  cause,  unless  it  also  adjudi- 
cates upon,  and  fixes,  the  rights  of  par- 
ties so  that  it  can  be  carried  into  effect 
without  further  inquiry  as  to  their 
rights  and  liabilities.  Patterson  v. 
Hopkins,  23  Mich.  541. 

In  Huston  v.  Ditto,  20  Md.  305,  a 
distinction  is  made  between  final  and 
effective  judgments  and.  judgments 
final  but  not  effective. 

A  decree  of  dismissal  is  a  final  judg- 
ment unless  otherwise  ordered.  Xew 
Eng.  &  Mtg.  Sec.  Co.  v.  Davis,  122 
Ala.  555,  25  So.  42. 

A  decree  may  be  final  as  to  one 
defendant,  though  the  case  be  still 
pending  as  to  other  defendants.  Royall 
V.  Johnson,  1  Band.  (Va.)  421, 
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A  decree  may  be  final  although  it  may  direct  a  further  reference  to 
the  master  provided  no  further  decree  of  the  court  is  necessary/-  or 
it  may  direct  commissioners  to  perform  certain  ministerial  duties  and 
still  retain  the  character  of  a  final  decree.^^ 


A  decree  of  dismissal  with  costs 
must  be  final.  Pace  r.  Fieklin,  76 
Va.  292. 

A  failure  to  adjudicate  upon  the 
question  of  costs  does  not  affect  the 
character  of  the  decree  as  a  final  one. 
Peterson  v.  Yann.  83  N.  C.  US. 

In  Merle  r.  Andrews.  4  Tex.  200, 
the  decree  was  held  final,  though  a 
distinct  matter  was  reserved  for  fur- 
ther consideration. 

Every  order  or  decree  made  in  a 
chancery  case  which  decides  upon  and 
settles  the  rights  of  the  parties,  as  to 
any  particular  matter,  is  so  far  final. 
Banton  r.  Campbell's  Heirs,  2  Dana 
(Kv.)    421. 

12.  Ala.  — Cochran  r.  Miller,  74  Ala. 
50;  Walker  r.  Hallett,  1  Ala.  379. 
Miss.— Cook  r.  Bay,  4  How.  4S.5.  N.  Y. 
Mills  r.  Hoag,  7  Paige  18,  31  Am.  Dec. 
271. 

13.  Ky. — ^Larue  r.  Larue,  2  Litt. 
258.  Miss. — Cromwell  r.  Craft,  47 
Miss.  44.  Tex.  — McFarland  r.  Hall's 
Heirs,  17  Tex.  676;  Cannon  r.  Hemp- 
hill, 7  Tex.  1S4.  Va.— Harvey  f.  Bran- 
son, 1  iLeigh  108. 

A  decree  declaring  that  as  to  cer- 
tain matters  the  parties  are  at  lib- 
erty to  apply  to  the  court  as  they 
may  be  advised,  "is  still  a  final  de- 
cree, and,  when  signed  and  enrolled, 
may  be  pleaded  in  bar  to  another  suit 
for  the  same  matter.  The  effect  of 
the  reservation  is  to  permit  persons 
having  an  interest  under  it  to  apply 
to  the  court  touching  such  interest,  in 
a  summary  way,  without  the  necessity 
of  again  setting  the  cause  down." 
Danl.  Ch.  PI.  &  Pr.   (6th  ed.)   996. 

In  the  following  cases,  wherein  the 
question  arose,  the  decree  was  declared 
to  be  final:  U.  S.  — Petersburg  S:iv, 
&  Ins.  Co.  r.  Dellatorre,  70  Fed.  643, 
17  C.  C.  A.  310.  30  U.  S.  App.  504; 
Hoffman  r.  Pearson.  50  Fed.  4S4,  1 
C,  C.  A.  53.5,  8  U.  S.  App.  19.  Del. 
Cochran  r.  Couper,  2  Del.  Ch.  27.  111. 
Crane  r.  Stafford.  217  111.  21.  75  X.  E. 
424;  Warren  r.  McCarthy,  25  111.  95; 
Rioe  r.  Dougherty,  14S  111.  App.  368. 
Ind.— Murdock  r.  Holland's  Heirs,  3 
Blackf.  114.  Ky.— Tuggle  r.  Gifbert, 
1    Duv.   340}    Thompson    r.    Peebles,    6 


Dana  387;  Field  r.  Ross,  1  T.  B.  Mon. 
133  (question  of  validity  of  service  on 
absent  defendant  is  no  cause  for  open- 
ing the  decree  against  him).  Md. 
Barroll  r.  Foreman,  88  Md.  188.  40  Atl. 
883;  Pfeaff  v.  Jones,  50  Md.  263;  Con- 
tee  V.  Dawson,  2  Bland  264.  Mass. 
Lakin  r.  Lawrence,  195  Mass.  27,  SO 
X.  E.  578.  Miss.— Humphreys  r.  Staf- 
ford, 71  Miss.  135,  13  So.  865;  Dibrell 
r.  Carlisle,  51  Miss.  785.  N.  J. — Mor- 
ton r.  Beach,  56  N.  J.  Eq.  791,  41  Atl. 
214;  Gray  r.  Cook,  24  How.  Pr.  432; 
Travis  v.  Waters,  1  Johns.  Ch.  85. 
S.  C— Haskell  r.  Eaoul.  1  MeCord  22. 
Tenn. — wlohnson  r.  Tomlinson,  13  Lea 
604;  Cain  r.  Jennings,  1  Tenn.  Cas. 
131.  Va.— Stout  r.  Stout,  104  Va.  4S0, 
51  S.  E.  833;  Series  r.  Cromer,  88  Va. 
426,  13  S.  E.  859;  Thomson  r.  Brooke, 
76  Va.  160;  Battaile  r.  Maryland  Hos- 
pital for  Insane,  76  Va.  63;  Davis  v. 
Crews,  1  Gratt.  407.  W.  Va.— Fluharty 
r.  Mills,  49  W.  Va.  446.  38  S.  E.  521; 
Rader  r.  Adamson,  37  W.  Va.  582,  16 
S.  E.  808;  Dick  f.  Robinson,  19  W. 
Va.  159;  McKinney  f.  Kirk,  9  W.  Va. 
26. 

In  the  following  cases,  wherein  the 
question  arose,  the  decree  in  question 
was  held  to  be  not  final:  U.  S. — Iowa 
r.  Illinois,  151  U.  S.  238.  14  Sup.  Ct. 
333,  38  L.  ed.  145;  Ogilvie  f.  Knox 
Ins.  Co.,  2  Black  .539,  17  L.  ed.  349; 
Maas  r.  Lonstorf,  166  Fed.  41,  91  C. 
C.  A.  627;  Knox  v.  Columbia  Liberty  I. 
Co.,  42  Fed.  378;  Coates  r.  Muse,  1 
Brock.  529.  5  Fed.  Cas.  No.  2,916;  Whit- 
mire  r.  United  States,  44  Ct.  CI.  453. 
Ala.— Bledsoe  r.  Jones,  145  Ala.  685.  40 
So.  Ill;  Ei  parfeMcLendon,  33  Ala.  276. 
Md.— Ridgely  r.  Bond,  18  Md.  433. 
N.  M.— Bent  r.  Miranda,  8  N.  M.  78, 
42  Pac.  91.  N.  Y.  — Kane  v.  Whittick, 
8  Wend.  210;  Stone  r.  Morgan,  10 
Paige  615.  Ohio.— Teaff  r.  Hewitt,  1 
Ohio  St.  511.  59  Am.  Dec.  634.  S.  C. 
Barrett  r.  James.  30  S.  C.  329,  9  S.  E. 
263.  Tenn.  —  Epperson  v.  Robertson, 
91  Tenn.  407,  19  S.  W.  230.  Va.— Cun- 
nell's  Admrs.  r.  Dixon's  Admr.,  101 
Va.  174,  43  S.  E.  340;  Spoor  r.  Tilson, 
97  Va.  279,  33  S.  E.  609;  Repass  r. 
Moore,  96  Va.  147,  30  S.  E.  458;  Yates' 
Admr.  i\  Wilson,  86  Va.  625,  10  S.  E. 
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F.  Inte:rlocutory  Decrees.  —  "Interlocutory  decree"  is  the  term 
used  in  contradistinction  to  "final  decree."  An  interlocutory  decree 
is  one  which  is  not  final  but  leaves  something  to  be  done  to  afford  com- 
pletely the  relief  contemplated.^* 


976;  Welsh  V.  Solenberger,  85  Va.  441, 
8  S.  E.  91;  Chapman  r.  Armistead,  4 
Munf.  3S2.  W.  Va.— Pickens  v.  Dan- 
iels, 58   W.  Va.  327,  52   S.  E.  215. 

14.     Wright  V.  Strother,   76  Va.  857. 

The  decree  is  called  an  interlocutory 
decree  "when  the  consideration  of  the 
particular  question  to  be  determined, 
or  the  further  consideration  of  the 
cause  generally,  is  reserved  till  a  fu- 
ture hearing.'''  Danl.  Ch.  PI.  &  Pr. 
(6th  ed.)  986. 

"In  strictness,  a  decree  is  interlocu- 
tory until  it  is  signed  and  enrolled 
(Gilb.  For.  Rom.  183;  Wyatt 's  P.  R. 
154);  but  the  term  is  more  generally 
apf)licd  to  decrees  in  wliieh  some  in- 
quiry as  to  matter,  either  of  law  or 
of  fact,  is  directed,  preparatory  to  a 
final  decision."  Danl.  Ch.  PI.  &  Pr. 
(6th   ed.)    987,  note. 

A  decree,  tliough  deciding  the  right 
to  the  property  in  controversy,  and 
awarding  the  costs  of  suit,  is  still  only 
interlocutory,  if  commissioners  be  ap- 
pointed to  carry  it  into  effect,  and  the 
court  have  yet  to  act  upon  their  re- 
port. Neither  does  it  cease  to  be  in- 
terlocutory, in  consequence  of  an  order 
that  the  defendant  be  attached  for 
failing  to  comply  with  it.  Mackey  v. 
Bell,    2   Munf.    (Va.)    523. 

In  Cocke  r.  Gilpin,  1  Rob.  (Va.)  22, 
is  contained  an  elaborate  discussion 
of  the  distinction  between  interlocu- 
tory and  final  decrees. 

A  decree  which  passes  upon  the 
whole  subject  in  issue  so  as  to  be  final 
in  its  nature,  is  not  converted  into 
an  interlocutory  decree  by  the  addi- 
tion thereto  of  an  order  suspending 
the  decree  as  to  the  amount  of  an 
item  of  the  account  involved  in  the 
cause,  until  the  decision  of  another 
suit,  brought  by  another  party  against 
both  the  plaintiffs  and  defendants  in 
the  first  suit,  in  which  the  amount  of 
that  item  is  claimed  by  the  plaintiff. 
Fleming  v.  Boiling,  8  Gratt.  (Va.)  292. 

A  decree  which  declares  the  rights 
of  the  parties  merely,  and  directs  an 
account  in  conformity  therewith,  but 
reserves  the  consequential  directions 
and  the  question  of  costs  until  the 
coming  in  of  the  master's  report,  is  an 
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interlocutory  decree,  from  which  an 
api)eal  must  be  brought  within  fifteen 
days  after  notice  of  the  entering  of 
such  decree.  The  decree  is  not  final 
where  the  party  in  whose  favor  it  is 
made  cannot  obtain  any  benefit  there- 
from without  again  .setting  the  cause 
down  for  hearing  upon  the  equity  re- 
served, on  the  coming  in  of  and  con- 
firmation of  the  report  of  tiie  master 
to  whom  a  reference  is  made  to  ascer- 
tain facts  necessary  to  bo  ascertained 
before  the  case  can  be  finally  disposed 
of  by  the  court,  or  which  the  chan- 
cellor thinks  proper  to  have  ascer- 
tained before  ho  grants  any  relief  to 
the  complainant.  But  if  the  decree 
not  only  settles  tlie  rights  of  the  par- 
ties, but  also  gives  all  the  consequen- 
tial directions,  necessary  to  a  final 
disposition  of  the  cause,  upon  the  mere 
confirmation  of  the  report  of  the  mas- 
tor  by  a  common  order  in  the  regis- 
ter's oflice,  it  is  a  final  decree.  John- 
son r.  Everett,  9  Paige   (N.   V.)   636. 

In  the  following  cases,  wherein  the 
question  arose,  the  decree  was  held  to 
be  interlocutory:  TJ.  S.  — Doddridge 
County  Oil  &  Gas  Co.  r.  Smith,  173 
Fed.  386;  Webster  r.  Oliver  Ditson  Co., 
171  Fed.  895;  Blvthe  r.  Ilincklov,  84 
Fed.  228.  Cal.— Blvthe  Co.  v.  Bankers' 
Inv.  Co.,  147  Cal!  82,  81  Pac.  281; 
Thompson  V.  White,  76  Cal.  381,  18 
Pac.  399.  Conn. — Warner  v.  Tomlin- 
son,  1  Root  201.  111.— W.  E.  Terrey 
Lumb.  Co.  r.  Mildred  Park  Amusement 
Co.,  143  111.  App.  202;  Jenkins  &  Rey- 
nolds Co.  r.  Wells,  123  111.  App.  280, 
order  affirmed,  Jenkins  &  Revnolds  Co. 
f.  Baer,  220  111.  452,  77  X.  E.'  236.  Ky. 
City  of  Newport  v.  Longsdale  Iron  Co., 
13  'Ky.  L.  Rep.  300.  Md.— Owings  v. 
Rhodes,  65  Md.  408,  9  Atl.  903;  Waring 
v.  Turton,  44  Md.  535;  Barth  v.  Rosen- 
fold,  36  Md.  604.  S.  C— Price  r.  Xes- 
bit,  1  Hill  Eq.  445.  Va.— Noel's  Admr. 
V.  Noel's.  Admr.,  86  Va.  109,  9  S.  E. 
584;  Purdie  r.  Jones,  32  Gratt.  827; 
Goodwin  r.  Miller,  2  Munf.  42;  Tem- 
pleman  r.  Steptoe,  1  Munf.  339.  W.  Va. 
Camden  r.  Haymond,  9  W.  Va.  680; 
Warren  v.   Syme,  7  W.  Va.  474. 

The  decree  was  held  to  be  not  in- 
terlocutory  in   McKinley  v.   Irvine.   13 
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G.  Pro  Forma  Decrees.  —  A  decree  pro  forma  is  one  entered 
without  a  full  hearing  in  the  lower  court  or  without  any  hearing  at  all, 
in  order  that  an  appeal  thereon  may  be  taken  to  a  higher  court.'' 

n.  LIMITATIONS  UPON  POWER  TO  GRANT  DECREES.  —  A. 
Gexer-VL  Statement.  —  Although  wide  discretion  resides  in  the  chan- 
cellor as  to  granting  of  relief  and  as  to  the  character  of  the  same,  there 
are  many  well  settled  limitations  upon  this  authority,  to  be  noted  in 
this  section.'* 

B.  Jurisdiction.  —  1.  Decree  Depends  Upon  Jurisdiction.  —  It  is 
a  fundamental  rule  that  the  court  must  have  jurisdiction  in  order  that 
it  may  pronounce  a  decree.'^  Wlien  a  court  acts  without  jurisdiction, 
the  decree  is  generally  regarded  as  void,  and  disobedience  to  the  same 
is  not  contempt  of  court.'*  There  is,  however,  a  prima  facie  presump- 
tion that  the  court  had  jurisdiction." 

2.  Jurisdiction  as  to  Parties.  —  a.  General  Bides.  —  It  is  well 
settled  that  the  court  can  render  no  decree  in  favor  of  a  party,^''  nor 
one  against  a  party  unless  the  court  has  duly  acquired  and  retained 
jurisdiction  over  the  party  in  question.-'     :Moreover,  the  court  should 


Ala.   6S1;   Lewis    r.   Outton's   Admr.,  3 
B.  Mod.   (Ky.)   453. 

A    decree    directing  how   an   account 
ehall  be  taken  is  interlocutory.     Gaines- 
V.  .Tones   (Ala.),  53  So.  288. 

15.  The  decree  was  held  not  to  be 
a  pro  forma  decree  in  Appeal  of  Ahl, 
129  Pa.  26,  IS  Atl.  471,  25  W.  N.  C. 
113. 

In  State  r.  Wilson,  2  Lea  (Tenn.) 
204,  the  court  held  that  a  decree  pro 
forma,  is  inadmissible  where  the  record 
showed  that  the  court  below  was  not 
advised  upon  the  law  of  the«  case,  but 
gave  the  decree  in  order  that  the  cause 
might  go  to  the  supreme  court  for  its 
adjudication  of  the  question  submitted. 

16.  Difficulties  to  be  encountered  in 
stating  accounts  are  no  grounds  why 
accounts  ought  not  to  be  decreed, 
■where  the  court  perceives  they  are 
necessary  to  the  rights  of  the  parties, 
and  ends  of  justice.  Bevans  v.  Sulli- 
van. 4   Gill    (Sid.)   383. 

17.  U.  S. — Ingersoll  r.  Coram.  136 
Fed.  689.  111. — .Johnson  f.  Miller,  55 
111.  App.  168.  Ky.— Curts  v.  Hill,  3 
Bibb    463. 

18.  Ruhl    r.    Euhl,    24    W.    Va.    279. 

19.  All  presumptions  must  be  made 
in  favor  of  the  .iurJ^^diction  of  courts 
of  general  jurisdiction.  But  when  the 
record  shows  want  of  jurisdiction  over 
a  given  person,  the  judgment  or  de- 
cree affects  not  such  person.  Lamar's 
Exr.   f.  Hale.  79  Va.  147. 

The  judgments  and  decrees  of  United 


States  circuit  courts  are  binding  until 
reversed,  though  the  record  does  not 
show  jurisdiction.  Kennedy  v.  Geor- 
gia State  Bank,  8  How.  (U.  S.)  586, 
12   L.   ed.    1209. 

In  Wallen  f.  Williams,  7  Cranch 
(U.  S.)  602,  3  L.  ed.  452,  the  decree 
of  the  lower  court  was  reversed,  be- 
cause the  record  did  not  show  that  the 
court  had  jurisdiction. 

A  decree  in  a  federal  court  dismiss- 
ing a  bill  on  the  merits  will  be  re- 
versed in  the  United  States  supreme 
court,  if  the  circuit  court  had  not  jur- 
isdiction, and  a  decree  of  dismissal 
without  prejudice  directed.  Barney  r. 
Baltimore,  6  Wall.  (U.  S.)  280,  18  L. 
ed.  825. 

20.  Carroll  v.  Draughon,  154  Ala. 
430,  45  So.  919. 

"It  is  an  anomaly  in  practice,  to 
render  judgment  in  favor  of  a  party 
who  is  not  before  the  court,  and  is 
not  represented  in  any  manner  in  the 
action.  It  will  be  no  answer  to  say 
that  the  adjudication  will  inure  to  the 
benefit  of  the  plaintiff."  Bachman  v. 
Sepulveda.   39  Cal.  688. 

21.  U.  S.— Myer  v.  Kuhn,  65  Fed. 
705,  13  C.  C.  A.  298,  25  U.  S.  App. 
174.  Fla.— Gibbens  r.  Pickett,  31  Fla. 
147,  12  So.  17.  Ga. — Groce  v.  Field, 
13  Ga.  24.  m. — Bnisehke  v.  Der  Nord 
Chicago  Schuetzen  Yerein,  145  Til.  433, 
34  X.  E.  417.  la.— Brooks  v.  Cutler, 
IS  Iowa  433;  Dussaume  v.  Burnett,  5 
Iowa    95.      Ky. — Chambers    v.    Warren, 
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not  render  a  decree  unless  all  proper  parties  are  before  it.^' 

"Where  one  has  not  been  made  a  parly,  he  is  not  affected  by  the 
decree,  unless  by  reason  of  privity  of  title  or  estate  with  one  who  is  a 
party.-^    The  one  possible  exception  to  this  rule  is  this,  to-wit :  where 


6  B.  Mon.  244;  Taylor's  Heirs  v.  Wat- 
kins,  4  B.  Mon,  5(jl;  Coleman's  Heirs 
V.  Kenton,  5  J.  J.  Marsh.  44;  Dawson 
V.  Clay's  Heirs,  1  J.  J.  Marsh.  165. 
Mich.— Walker  v.  Detroit  Transit  R. 
Co.,  47  Mich.  338,  11  N.  W.  187;  Outh- 
■wite  V.  Porter,  13  Mich.  533.  Tenn. 
Pettit  V.  Cooper,  9  Lea  21;  Banis  v. 
Perrv,  1  Lea  37.  Va.— McGavock  v. 
Clark,  93  Va.  810,  22  S.  E.  864;  Fultz 
V.  Brightwell,  77  Va.  742;  Moseley  v. 
Cocke,  7  Leigh  224;  Frazier  v.  Frazier, 
2  Leigh  642.  W.  Va.— Morgan  r.  Mor- 
gan, 42  W.  Va.  542,  26  S.  E.  294; 
Shaffer  v.  Petty,  30  W.  Va.  248,  4  S.  E. 
278;   McCoy   v.  Allen,   16   W.  Va.   724. 

A  decree  requiring  that  femes  coverts, 
who  are  not  before  the  court,  shall 
join  in  deeds  to  be  made  by  the  hus- 
"bands,  relinquishing  their  right  of 
dower,  is  erroneous.  Coleman  v.  Wool- 
ley,  3  Dana    (Ky.)    486. 

Where  there  was  service  on  some  of 
the  defendants,  not  on  others,  the  de- 
cree is  not  void  as  to  the  former,  but 
inoperative  as  to  the  latter.  Wickliffe 
V.  Dorsey,  1  Dana  (Ky.)  462. 

If  the  suit  is  in  rem  the  court  has 
DO  right  to  render  a  decree  in  personam. 
Graham  v.  Sublett,  6  J.  J.  Marsh.  (Ky.) 
44. 

Where  the  objection  is  taken  that 
certain  persons  have  not  been  made 
parties,  the  persons  objecting  must 
show  who  they  are.  Hutton  v.  Cuth- 
bert,  51   Mich.  229,  16  N.  W.  286. 

A  decree  in  a  suit  in  which  the  sole 
complainant  is  a  fictitious  person  is  a 
mere  nullity  and  no  rights  can  be  ac- 
quired thereunder.  LTnited  States  v. 
Samperyac,  1  Hempst.  118,  27  Fed. 
Cas.   No.   16,216a. 

22.  U.  S.— O'Hara  v.  MacConnell, 
93  U.  S.  150,  23  L.  ed.  840;  Com.  v. 
Penn,  5  Wheat.  424,  5  L.  ed.  125; 
Eusell  V.  Clark,  7  Cranch  69,  3  L.  ed. 
271.  Ky. — Grider  v.  Payne,  9  Dana 
188;  Muldrow  v.  Muldrow,  2  Dana 
386;  Lee  r.  Wickliffe,  1  T.  B.  Mon. 
110;  Shelton  v.  Gardner,  5  Litt.  8. 
N.  Y.— Smith  i:  Howard,  20  How.  Pr. 
151.  Tenn.— Peck  t:  Peck,  9  Yerg.  301. 
Va. — Crawford  v.  McDaniels,  1  Rob. 
473.     W.   Va.-Van   Winkle  v.   Black- 
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ford,  33  W.  Va.  573,  11  S.  E.  26;  Rob- 
inson f.  Dix,  18  W.  Va.  528;  Afjplegate 
r.  ilinkson,  8  W.  Va.  594;  Donahue  c. 
Fackler,  8   W.   Va.  249. 

It  is  the  duty  of  the  complainant 
to  see  and  know  that  he  has  before 
the  court  all  necessary  parties.  Hop- 
kins V.  Roseclare  Lead  Co.,  72  111.  373. 

The  bill  must  be  dismissed  if  a  de- 
cree cannot  bo  made  without  prejudice 
to  one  not  a  party,  when  the  joinder 
of  such  party  would  leave  the  court 
without  jurisdiction  of  the  contro- 
versy. The  rule  that  a  bill  in  chancery 
will  not  be  dismissed  for  want  of  par- 
tics  rests  on  the  assumption  that  the 
fault  may  be  remedied.  Fourth  Xat. 
Bank  r.  New  O.  &  Carrollton  R.  Co, 
11  Wall.   (U.  S.)   624,  20  L.  ed.  82. 

The  general  rule  is  that  all  material 
parties  should  be  made  parties,  that 
there  may  be  a  final  decree.  But  this 
is  more  or  less  a  matter  of  discretion. 
It  should  be  restricted  to  parties  whose 
interest  is  involved  in  the  issue,  and 
to  be  affected  by  the  decree.  The  re- 
lief granted  will  always  be  so  modi- 
fied as  not  to  affect  the  interest  of 
others.  Mechanics'  Bank  r.  Seton,  1 
Pet.   (U.  S.)   299,  7  L.  ed.  152. 

The  joinder  of  unnecessary  parties, 
not  capable  of  being  sued  in  the  United 
States  circuit  court  because  citizens  of 
the  same  state  as  the  complainant  does 
not  prevent  the  court  from  making  a 
decree  against  those  who  are  citizens 
of  another  state.  Carneal  v.  Banks, 
10  Wheat.   (U.  S.)  181,  6  L.  ed.  297. 

23.  U.  S. — Kinney  v.  Consolidated 
Virginia  Min.  Co.,  4  Sawv.  382,  14  Fed. 
Cas.  No.  7,827.  111.— Sifl  v.  Pate,  133 
111.  App.  423,  judgment  modified,  230 
111.  39,  82  N."  E.  356.  la.-McRey- 
nolds  r.  McReynolds,  74  Iowa  89,  36 
N.  W.  903.  Ky.— Portwood  v.  Outtou's 
Admr.,  3  B.  Mon.  247.  Mich.— De  Mill 
V.  Port  Huron  Dry  Dock  Co.,  30  IMich. 
38.  Ohio.— Este  i:  Strong.  2  Ohio  401. 
Pa. — Boyd  v.  American  Carbon-Black 
Co.,  182  Pa.  206,  37  Atl.  937.  Tenn. 
Robertson  v.  Wilburn,  1  Lea  633.  Va. 
Cronise  v.  Carper,  80  Va.  678. 

Although  a  decree  is  not,  in  form, 
binding  upon  persons  who  are  not  par- 
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a  party  represents  a  numerous  class,  the  decree  may  affect  all  within 
the  class,  although  not  made  parties  to  the  suit.-* 

b.  Parties  Non-Residents.  —  Contrary  to  the  former  equity  prac- 
tice, provision  is  now  made  by  statute  for  decrees  against  persons  over 
whom  the  court  cannot  obtain  jurisdiction  by  personal  service.  Pro- 
vision is  made  for  service  by  publication.*^ 


ties,  yet  it  is  in  effect,  if  the  determi- 
nation of  the  question  presented  by 
the  record  necessarily  involves  the  de- 
termination of  their  rights  and  the 
validity  of  their  title.  So  said,  where 
the  decree  was  in  favor  of  the  trust 
estate,  the  beneficiaries  not  being  be- 
fore the  court.  Goss  v.  Singleton,  2 
Head    (Tenn.)    67. 

Crislip  r.  Cain,  19  W.  Va.  43S,  the 
court  declares  that  there  is  a  distinc- 
tion between  the  action  of  the  court 
in  the  cause,  which  the  court  has  no 
right  to  take,  unless  all  the  parties 
are  before  it,  and  the  action  of  the 
court  beyond  the  cause.  If  any  of  the 
parties  to  the  suit  have  died,  the  cause 
must  be  revived,  before  the  court  can 
take  any  action  in  the  cause.  By  ac- 
tion of  the  court  beyond  the  cause  the 
court  declares  it  means  those  measures 
which  are  necessary  for  the  execution 
of  a  decree,  which  has  been  pronounced 
and  which  are  properly  to  be  regarded 
as  adopted  not  i/(  but  beyond  the  cause 
as  founded  on  the  decree  itself  with- 
out respect  to  the  relief  to  which  the 
party  was  primarily  entitled  upon  the 
merits  of  the  case. 

The  interests  of  persons  not  parties 
or  privies  to  a  suit  cannot  be  injur- 
iously affected  by  the  decree,  but 
equity  has  "power  to  protect  by  reser- 
vation or  limitation  in  their  decrees 
the  rights  of  individuals  who  appear 
to  be  interested,  even  though  they  be 
not  parties  to  the  action."  Buck  t. 
Webb,    7    Colo.    212,   3    Pac.   211. 

Although  Equity  Kule  47  excuses  the 
plaintiff  from  the  necessity  of  making 
persons  in  interest  parties  defendant 
•when  their  joinder  would  oust  the  court 
of  iurisdiction,  no  decree  can  be  made 
involving  the  rights  of  such  parties. 
Collins  Mfg.  Co.  v.  Ferguson  Sc  Hat- 
ter's Trustee,  54  Fed.  721;  Hamillon 
c.  Savannah.  F.  &  W.  R.  Co..  49  Fed. 
412. 

Notwithstanding  Equity  Rule  47,  the 
United  States  circuit  court  cannot 
make  a  decree  affecting  persons  not 
parties  to  a  suit  or  where  the  decree 


cannot  be  entered  against  parties  pres- 
ent without  affecting  those  rights.  Ha- 
gan  f.  Walker,  14  How.  (U.  S.)  29. 
14   L.   ed.   312. 

24.  Wabash  &  E.  Canal  Co.  v.  Beers, 

2  Black.  44S,  17  L.  ed.  327;  Rejall  v. 
Greenhood,  92  Fed.  945,  35  C.  C.  A.  97. 

Where  the  parties  are  so  numerous 
that  equity  cannot  join  them  all,  a 
court  of  equity  will  make  such  a  de- 
cree as  it  can  without  them.  Carey 
V.  Hoxey,  11  Ga.  645. 

It  is  not  necessary  that  the  mein- 
bers  of  the  company  named  in  th* 
bill,  but  not  served  with  process  to 
appear,  should  be  parties  to  the  suit 
although  the  bill  as  to  them  should  bo 
taken  for  confessed.     Riggs  v.  Swann, 

3  Cranch  C.  C.  183,  20  Fed.  Cas.  No. 
11,531. 

Under  Federal  Equity  Rule  48,  al- 
lowing a  few  representatives  of  a  class 
to  sue  without  prejudice  to  the  rights 
of  absent  parties,  such  absent  parties 
may  nevertheless  be  brought  in  and 
thus  be  bound  by  the  decree.  Ameri- 
can Steel  &  Wire  Co.  r.  Wire  Drawers' 
&  Die  Makers'  Unions  Nos.  1  &  3,  90 
Fed.  598. 

25.  U.  S.— See  Arndt  v.  Griggs,  134 
U.  S.  316,  10  Sup.  Ct.  557,  33  L.  ed. 
918,  citing  Pennecrofer  v.  Neff,  95  U. 
S.  714,  24  L.  ed.  565.  Ky. — Gale  v. 
Clark,  4  Bibb  415.  Md.  — Fox  v.  Rey- 
nolds, 50  Md.  564.  Mich.  — Coffin  v. 
Ontonagon  Circuit  Judge,  140  Mich. 
420,  103  X.  W.  835,  12  Det.  Leg.  X.  219. 
Miss.— Hebron  r.  Kelly,  77  Miss.  48, 
23  So.  641,  25  So.  877.  Tenn.— Met- 
calf  r.  Landers,  3  Baxt.  35.  W.  Va. 
Scott   r.  Ludington,  14  W.  Va.  387. 

By  the  lex  loci  rei  sitae,  property  be- 
longing to  a  person  who  is  not  within 
the  jurisdiction  of  the  court  in  which 
a  suit  is  brought  may  be  made  sub- 
ject to  the  jurisdiction  of  such  court, 
so  as  to  render  the  judgment  or  de- 
cree binding,  as  a  proceeding  in  rem, 
against  the  property  which  is  within 
such  jurisdiction;  but  if  the  defendant, 
or  party  proceeded  against,  does  not 
reside  within   the    jurisdiction    of    the 
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Unknown  Heirs. —  Proceedings  in  chancery  against  unknown  heirs  are 
now  recognized  as  lawful.^**  Such  statutes,  are,  it  is  declared,  in  dero- 
gation of  the  common  law  and,  therefore,  must  be  strictly  complied 
with."  Several  statutes  require  the  party  obtaining  such  relief  to 
give  a  refunding  bond  to  indemnify  the  absent  party  if  the  decree  is 
proven  erroneous  within  a  certain  period.^^     Other  statutes  provide 


state  or  the  county  where  the  suit  is 
brought  and  is  not  served  with  pro- 
cess and  does  not  appear,  the  judg- 
ment or  decree  in  such  suit  is  purely 
local;  and  it  has  no  extra  territorial 
efifect  or  validity,  r?i  personam,  against 
the  defendant.  Bates  v.  Delavan,  5 
Paige  (N.  Y.)  299. 

The  objection,  for  want  of  due  pub- 
lication against  the  absent  defendant, 
may  be  taken  by  other  defendants  who 
may  be  affected  by  the  decree  against 
him;  and  if  made  in  the  appellate 
court  will  prove  fatal,  though  the  ab- 
sent defendant  was  not  a  party  to  the 
appeal.  McCoy's  Exr.  v.  McCoy,  9  "VV. 
Va.  443. 

A  decree  in  Virginia  against  one 
who  was  a  citizen  of  Kentucky  at  the 
institution  of  the  suit,  upon  construc- 
tive service  of  process  only,  is  void. 
But  such  record  and  decree  is  evidence 
of  the  pendency  of  the  suit  in  Vir- 
ginia, and  the  decree  is  prima  facie 
evidence  of  the  extent  of  the  liability 
of  the  co-surety,  and  of  the  party 
sued  in  Kentucky  as  co-surety  in  the 
administration.  Cobb  v.  Haynes,  8  B. 
Mon.   (Ky.)    137. 

It  is  error  to  decree  in  personam 
against  a  non-resident  who  had  no  es- 
tate within  the  state,  and  who  was 
not  served  with  process.  Mattingly's 
Heirs  v.  Corbit,  7  B.  Mon.  (Kv.)  376; 
Barrett  v.  McAllister,  33  W.  Va.  738, 
11    S.    E.    220. 

A  decree  in  personam  against  an  ab- 
sent debtor,  is  entitled  to  all  the  re- 
spect to  which  any  other  decree  is  en- 
titled, in  all  collateral  controversies. 
A  decree  against  an  absent  debtor 
merges  the  original  cause  of  action,  so 
far  as  to  enable  the  plaintiff  to  rely 
thereon,  in  any  subsequent  proceeding 
to  enforce  it,  as  prima  facie  evidence 
of  the  demand  it  establishes;  and  to 
repeal  the  statute  of  limitations,  ex- 
cept so  far  as  the  statute  may  apply 
to  judgments  or  decrees.  Kootes  v. 
Tompkins,   3   Gratt.    (Va.)    94. 

A  decree  against  absent  defendants 
served   in   accordance  with   statute,   is 
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just  as  effective  for  local  purposes  as 
a  decree  against  a  defendant  brought 
in  on  process.  Mutual  Life  Ins.  Co.  V. 
Pinner,  43  N.  J.  Eq.  52,  10  Atl.  184. 
Where  defendant  was  improperly 
proceeded  against  as  absentee  he  was 
iield  entitled  to  come  in  and  defend 
upon  the  payment  of  such  costs  as  the 
court  should  deem  reasonable.  Ilart- 
well  V.  White,  9  Paige   (N.  Y.)   368. 

26.  Ky.  — Beasley  v.  Doty,  3  Dana 
32.  Mo.  — Gitt  V.  Watson,  18  Mo.  274. 
Ohio. — Sullivant  v.  Weaver,  10  Ohio 
275. 

By  statute,  "parties  unknown"  may 
be  served  by  publication.  Fayette 
Land  Co.  v.  Louisville  &  N.  K.  Co.,  93 
Va.  274,  24  S.  E.  1016. 

27.  Ala.— Cook  r.  Rogers,  64  Ala. 
406.  Fla. — Guaranty  Trust  &  Safe 
Dep.  Co.  V.  Buddington.  27  Fla.  215, 
9  So.  246.  12  L.  R.  A.  770.  Ky.— Green 
r.  Breckinridge,  4  T.  B.  Mon.  541. 
N.  Y.  — Brisbane  r,  Peabody,  3  How. 
Pr.  109. 

Where  the  decree  recites  that  no- 
tice has  been  given  by  publication,  the 
presumption  is  in  favor  of  such  pro- 
ceedings. Claybrook  v.  Wade,  7  Coldw. 
(Tenn.)  555. 

Recital  in  decree  as  to  service  by 
publication  is  conclusive  that  the  or- 
der of  publication  was  dnly  made.  Craig 
V.    Sebrell,    9    Gratt.    (Va.)    131. 

The  making  defendants  to  a  suit  in 
equity  of  parties  residing  without  the 
state,  upon  whom  process  is  not  served, 
and  who  have  only  constructive  notice 
by  publication  in  a  newspaper,  is  stat- 
utory; it  is  not  according  to  the  or- 
dinary practice  of  the  court,  and  not 
within  its  ordinary  jurisdiction.  In 
such  cases  the  £nal  decree  cannot  be 
supported  unless  the  record  shows  not 
merely  a  decree  pro  confesso  but  the 
facts  which  show  a  compliance  with 
the  statute  in  reference  to  such  serv- 
ice. Such  statutes,  in  derogation  of 
the  common  law  must  be  strictly  com- 
plied with.  Chilton  v.  Alabama  Gold 
Life    Ins.    Co.,    74   Ala.    290. 

28.  Holly  r.  Bass,  63  Ala.  387;  Hurt 
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that  the  decree  shall  not  become  absolute  until  after  a  considerable 
period  of  time,  and  allow  the  absentee  to  appear  and  have  the  decree 
set  aside  during  the  interim.-^  It  has  been  held  that  persons  acquire 
rights  under  such  decree  before  it  becomes  final,  subject  to  the  rights 
of  the  absent  party.^*^  The  original  decree  is  generally  allowed  to 
stand  until  final  hearing,^^ 

c.  Parties  Under  Disability.  —  Where  parties  are  under  disability, 
the  court  must  appoint  a  guardian  ad  litem  or  a  similar  officer  to  care 
for  their  interests,  before  a  decree  can  be  made  against  them.^- 


r.  Blount,  63  Ala.  327;  Beavers  v. 
Davis,  19  Ala.  82;  Kowland  v.  Day, 
17  Ala.  681;  Montandon  v.  Deas,  1-1 
Ala.  33;  Cowart  v.  Harrod,  12  Ala. 
265. 

If  the  non-resident  appears,  although 
served  by  publication,  such  bond  need 
not  be  given.  Hanson  r.  Patterson,  17 
Ala.  738. 

29.  In  the  following  cases  these  stat- 
utes are  considered.  The  period  pre- 
scribed is  s[)ecified  after  several  of 
the  cases.  Ala. — New  England  Mtg. 
Sec.  Co.  r.  Davis,  122  Ala.  555,  25  So. 
42;  Lehman  Durr  &  Co.  r.  Collins,  69 
Ala.  127  (eighteen  months);  Colomb  r. 
Branch  Bank  of  Mobile,  18  Ala.  454 
(three  years).  Ark. — Porter  v.  Hanson, 
36  Ark.  591.  Ill,— Kissman  v.  Wierth, 
244  111.  95,  91  N.  E.  87;  Smith  r. 
Hunter,  241  111.  514,  89  X.  E.  686; 
Trustees  M.  E.  Church  v.  Field,  135  111. 
112,  25  N,  E.  607  (three  years);  Sale 
r.  Fike,  54  111.  292  (three  years); 
Buck  V.  Beekly,  45  111,  100;  Kinney  r. 
Bauer,  6  111.  App.  267.  Ind.— Heistand 
r.  Kuns,  6  Blackf.  95  (one  year).  Ky. 
Davis  V.  Bentley,  2  Dana  247;  La- 
rue's Heirs  r.  Larue's  Exr.,  3  J,  J. 
Marsh.  156;  Bleight  v.  Mcllvoy,  4  T. 
B.  Mon.  142;  Duulap  r.  Mcllvoy,  3 
l.itt.  269.  Mich.— St.  Louis  Hoop  & 
Stave  Co.  v.  Donovan,  155  Mich.  311, 
lis  X.  W.  989,  15  Det.  Leg.  X.  1017 
(six  months);  Coffin  v.  Ontonagon  Cir- 
cuit Judge.  140  Mich.  420,  1()3  X.  W. 
835,  12  Det.  Leg.  X.  219.  Miss.  — Rod- 
ney V.  Seelye,  54  Miss.  537;  Head  v. 
Wash,  31  Miss.  358.  N.  J.— Consoli- 
dated Electric  Storage  Co.  r.  Atlantic 
Trust  Co.,  50  X.  J.  Eq.  93,  24  Atl.  229. 
Tenn.— Brown  r.  Brown,  86  Tenn.  277, 
6  S.  W.  869,  7  S.  W.  640;  Cain  v.  Jen- 
nings, 1  Tenn.  Ch.  131  (twelve  months); 
Scovel  r.  Absten,  1  Tenn.  Ch.  73  (three 
years).  Va. — Rootes  v.  Tompkins,  3 
Gratt.  98  (seven  years);  Piatt  v.  How- 
land,  10  Leigh  507;   Ross  v.  Austin,  4 


Hen.  &  M.  502;  Horton  v.  Horton,  4 
Hen.  &  M.  403  (one  year).  W.  Va. 
Buskirk  r.  Ferrell,  51  W.  Va.  198,  41 
S.   E.   123    (five  years). 

Federal  Courts. — In  1854  the  United 
States  Supreme  Court  declared  that  a 
federal  circuit  court  could  not  make  a 
decree  which  must  affect  the  rights  of 
absent  persons,  and  the  47th  rule  for 
equity  practice  in  reference  to  the  non- 
joinder of  parties  in  no  wise  affects  the 
rule.  Shields  r.  Barrow,  17  How. 
(U.  S.)  130,  15  L.  ed.  158.  Now,  how- 
ever, by  act  of  congress  provision  is 
made  for  service  by  publication  upon 
absent  defendants" in  suits  to  enforce 
liens,  remove  encumbrances,  and  sim- 
ilar cases.  Such  parties  are  allowed 
to  appear  within  one  year  after  final 
iudgment  and  have  the  decree  set 
aside.  §8,  Act  of  March,  1875,  18  St. 
at  L.  472;  4  Fed.  St.  Anno.,  p.  380; 
American  Freehold  Land  Mtg.  Co.  v. 
Thomas,  71  Fed.  782,  18  C.  C.  A.  327, 
30  U.  S.  App.  690. 

It  is  doubtful  if  such  statutes  are 
applicable  to  final  decrees  obtained  up- 
on returns  regular  on  their  faces,  but 
false  in  fact,  in  Harper  v.  Mangel,  98 
111.  App.  526. 

80.  Southern  Bank  v.  Humphreys, 
47  HI.  227. 

31.  Porter  v.  Hanson,  36  Ark.  591; 
Southern  Bank  v.  Humphreys,  47  111. 
227. 

32.  Oa.— Groce  v.  Field,  13  Ga.  24. 
Ky.  — Downing 's  Heirs  v.  Ford,  9  Dana 
391.  Ohio.  — St.  Clair  v.  Smith,  3  Ohio' 
355.  W.  Va.— McDonald  v.  McDonald, 
3   W.  Va.  676. 

"Where  some  of  the  parties  interested 
under  a  legal  decree  are  infants,  a 
declaratory  decree  as  to  their  rights 
and  interests  cannot  be  made.  Danl. 
PI.  &  Ft.  1001;  Webb  v.  Byng,  8  De  G., 
M.  &  G.  633,  44  Eng.  Reprint  534,  2  Jur. 
(X.  S.)  1242;  Bogg  V.  Midland  R.  Co., 
L.  R.  4  Eq.  310. 
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d.  Purchasers  Pendente  Lite.  —  Persons  who  purchase  property 
during  the  pendency  of  a  suit  are  bound  by  decrees  that  are  later 
entered  against  those  persons  from  whom  they  derive  title,  in  the 
absence  of  statutory  provisions  to  the  contrary.^^  jMoreover,  a  decree 
may  be  pronounced  in  favor  of  a  pendente  lite  purchaser  who  has  not 
been  made  a  party  to  the  suit.^* 

C.  Decrees  as  Affected  by  Pleadings  and  Evidence.  —  1.  Sec- 
undum Allegata  et  Probata.  —  It  is  a  fundamental  rule  tiuit  the  decree 
must  be  secundum  allegata  et  prohata.^^  Both  tiie  allegations  in  the 
pleadings  and  the  evidence  must  support  the  decree.^"  Where  the 
pleadings  disclose  one  cause  and  the  evidence  another,  relief  must  be 
denied  entirely.-^' 

2.  As  Aflfected  by  Pleadings.  —  The  decree  cannot  embrace  matters 
not  covered  by  the  allegations  in  tlie  pleadings.^*     The  same  rule  ap- 


33.  Zane  v.  Fink,  18  W.  Va.  693. 
Such  purchaser  need  not  be  made  a 

party,   nor   need   he   be   served   with    a 
copy   of  the  decree.     Morton  v.   Long, 

3  A.  K.  Marsh.  (Ky.)   414. 

34.  Dudley  v.  Barrett,  66  W.  Va. 
363,  66  S.  E.  507. 

35.  Fla.— Lyle  v.  Winn,  45  Fla.  419, 
34  So.  158.  Me. — Scudder  v.  Young,  25 
Me.  153.  N.  Y.— Thomas  v.  Austin,  4 
Barb.  265;  Rome  Exch.  Bank  v.  Eames, 

4  Abb.  Dec.  S3. 

36.  Del.  — Cloud  V.  Whiteman,  2  Har. 
401.  111.— Heath  v.  Hurless,  73  111. 
323;  Means  v.  Means,  42  111.  50;  Bur- 
ger V.  Potter,  32  111.  66;  Clinnin  v. 
Eaugh,  88  111.  App.  371;  Ball  v.  Serum, 
85  111.  App.  560;  Johnson  v.  Foreman, 
16  111.  App.  632.  Ky.— Dickerson  v. 
Morgan,  8  Dana  130;  Handley  v.  Young, 
4  Bibb.  376.  La.— Handlin  v.  Dodt,  110 
La.  936,  34  So.  881.  Md.— Hilleary  r. 
Hurdle,  6  Gill  105;  Berry  v.  Pierson, 
1  Gill  234;  Townshend  V.  Duncan,  2 
Bland  45.  Mich. — Thayer  v.  Lane, 
Walk.  Ch.  200.  Miss.-Spears  v.  Cheat- 
ham, 44  Miss.  64;  Green  v.  McDonald, 
13  Smed.  &  M.  445;  Lyon  v.  Sanders, 
23  Miss.  530.  Mo. — Dougherty  v.  Ad- 
kins,  81  Mo.  411.  N.  J.-Vulean  De- 
tinning  Co.  V.  American  Can  Co.,  72 
N.  J.  Eq.  387,  69  Atl.  1103.  N.  Y. 
House  V.  Lockwood,  137  N.  Y.  259,  33 
N.  E.  595;  Eome  Exch.  Bank  v.  Eames, 
4  Abb.  Dec.  83;  Stuart  v.  Mechanics' 
&  F.  Bank,  19  Johns.  496.  N.  C. 
Craige  v.  Craige,  41  N.  C.  191.  Ore. 
Smith  V.  Butler,  11  Ore.  46,  4  Pac.  517. 
Pa.— Updegraff  v.  Cooke,  8  Phila.  336, 
28  Leg.  Int.  412;  Edwards  V.  Brightly, 
44  Leg.  Int.  132,  19  Phila.  251.  S.  C. 
Miller  v.  Furse,  1  Bailey  Eq.  187.    Tex. 
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Trammcll  v.  Watson,  25  Tex.  (Supp.) 
210;  Parker  r.  Beavers,  19  Tex.  406. 
W.  Va. — Koncweg  Co.  v.  Schilanskj-,  47 
W.  Ya.  2S7.  34  S.  E.  773;  Fadoly  v. 
Tomlinson.  41  W.  Va.  606,  24  S.  E.  645; 
Lang  r.  Smith,  37  W.  Va.  725,  17 
S.  E.  213. 

37.  U.  S.— Baldwin  r.  Liverpool  & 
London  &  Globe  Ins.  Co.,  124  Fed.  206, 
59  C.  C.  A.  660;  Britton  v.  Brewster,  2 
Fed.  160.  111.— Adams  t\  Gill,  158  111. 
190,  41  N.  E.  738.  la.-Simplot  v. 
Simplot,  14  Iowa  449.  Mich.  — Kelly  v. 
Kelly,  54   Mich.  30,   19   N.   \V.   580. 

38.  U.  S.— Piatt  r.  Vattier,  9  Pet. 
405,  9  L.  ed.  173;  Carneal  r.  Banks,  10 
Wheat.  ISl,  6  L.  ed.  297;  Crocket  v. 
Lee,  7  Wheat.  522,  5  L.  ed.  513;  Simms 
r.  Guthrie,  9  Cranch  19,  3  L.  ed.  642; 
Stanwood  r.  Des  Moines  Sav.  Bank, 
178  Fed.  670,  102  C.  C.  A.  170;  Gage 
V.  J.  F.  Smyth  Merc.  Co.,  160  Fed. 
425,  '87  C.  C'  A.  377;  Burke  v.  Davis, 
81  Fed.  907,  26  C.  C.  A.  675;  Reed  v. 
Munn,  148  Fed.  737;  Kinney  v.  Con- 
solidated Virginia  Min.  Co.,  4  Sawy. 
382,  14  Fed.  Cas.  No.  7,827;  Andrews 
r.  Solomon,  Pet.  C.  C.  356,  1  Fed.  Cas. 
No.  378.  Ala. — I^eeman  r.  Pullen,  130 
Ala.  653,  31  So.  451;  First  Nat.  Bank 
V.  Acme  White  Lead  &  Color  Co.,  123 
Ala.  344,  26  So.  354;  Copeland  v.  Ke- 
hoe,  57  Ala.  246;  Flanagan  v.  State 
Bank,  32  Ala.  508;  Langdon  v. 
Roane,  6  Ala.  518,  41  Am.  Dec.  60; 
Gibson  v.  Carson,  3  Ala.  421;  Mawry 
V.  Mason,  8  Port.  211;  Bozman  v. 
Draughan,  3  Stew.  243.  Ark.- Henry 
r.  Blackburn,  32  Ark.  445;  Atkins  v. 
Busby,  25  Ark.  176;  Moore  v.  Madden, 
7  Ark.  530,  46  Am.  Dec.  298;  Barraque 
V.  Manuel,  7  Ark.  516.     Cal.— Bachman 
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plies  to  a  defense  not  set  up  in  the  answer.    There  must  be  the  proper 
allegations  therein  to  support  the  defense. ^^ 

A  decree  to  the  extent  that  it  is  not  supported  by  the  pleadings 
is  coram  non  judice  and  void,"  is  not  binding  in  subsequent  proceed- 


V.  Sepulveda,  39  Cal.  6SS.  Colo.— Clear 
Creek,  etc.,  Min.  Co.  v.  Boot,  1  Colo. 
374,  Conn.— Skinner  v.  Bailey,  7 
Conn.  496;  Gaylord  v.  Couch,  5  Day 
223.  Del.— Cloud  f.  Whiteman,  2  Del. 
Ch.  23;  Cloud  f.  Whitemau,  2  Har, 
401.  D.  C— Offutt  f.  King,  1  Mac- 
Arthur  312.  Fla.— Rriles  r.  Bradford, 
54  Fla.  501,  44  So.  937.  111.— James  H. 
Kice  Co.  V.  Mc.John,  244  111.  264,  91 
N.  E.  448;  Gillespie  r.  Fulton  Oil  & 
Gas  Co.,  239  111.  326,  88  N.  E.  192; 
Stearns  i:  Glos,  235  111.  290,  85  X.  E. 
335;  Harms  v.  Jacobs,  158  111.  505, 
41  X.  E.  1071;  Ohling  r.  Luitjens, 
32  111.  23;  Greene  f.  Cook,  29  111.  186; 
Gold  V.  Ryan,  14  111.  53;  Adams  v. 
Payson,   11   III.   26;    McKay  v.   Bissett, 

10  111.  499;  Ximmons  r.  Strycker,  132 
111.  App.  414;  McGooden  r.  Bartholic, 
132  111.  App.  392.  Ind.— Young  t. 
Loree,  2  Ind.  27.  la.  —  Simplot  c. 
Simplot.  14  Iowa  449.  Ky. — Smith  v. 
Smith,  121  S.  W.  10()2;  Graves  v. 
Graves,  3  Mete.  167.  Me. — Stover  v. 
Poole,  67  Me.  217.  Md-  — Chat- 
terton  f.  Mason.  86  Md.  236.  37 
Atl.  960;  Ringgold  r.  Ringgold.  1 
Har.  &  G.  11.  18  Am.  Dec.  250.  Mass. 
Stratton  v.  Seaverns.  163  Mass.  73,  39 
N.  E.  779.  Mich. — McMahon  r.  Roonev, 
93  Mich.  390.  53  X.  W.  539;  Walker 
V.  Detroit  Transit  R.  Co.,  47  Mich.  338, 

11  X.  W.  187;  Livingston  r.  Haves,  43 
Mich.  129,  5  X.  W.  78;  Jones  r."  Wells, 
31  Mich.  170;  Moran  r.  Palmer,  13 
Mich.  367.  Miss.— Phelps  v.  Commo- 
dore, 1  So.  833;  Salmon  v.  Smith, 
58  Mi*s.  399.  Mo.  — Cox  r.  Esteb, 
68  Mo.  110;  Ames  r.  Gilmore.  59 
Mo.  537;  Xultenberger  r.  Morrison, 
39  Mo.  71;  Evans  v.  Gibson,  29  Mo. 
223,  77  Am.  Dec.  565;  Vasquez  v.  Ew- 
ing.  24  Mo.  31.  66  Am.  Dec.  694.  Neb. 
Wilhelmson  v.  Bentlev,  27  Xeb.  658,  43 
N.  W.  397.  N.  J.-^Mvers  r.  Steel 
Mach.  Co.,  67  X.  J.  Eq'.  300,  57  Atl. 
1080,  affirmed,  68  X.  J.  Eq.  795,  64 
Atl.  746;  Consolidated  Elec.  Storage 
Co.  r.  Atlantic  Trust  Co.,  50  X.  J.  Ekj. 
93,  24  Atl.  229;  Watkins  v.  Milligan, 
37  N.  J.  Eq.  435;  Francis  f.  Bertrand, 
26  X.  J.  Eq.  213;  Marshman  c.  Conk- 
lin.  21  X.  J.  Eq.  546;  Brown  r.  Bulk- 
ley,  14  X.  J.  Eq.  451;  Plume  v.  Small, 


5  X.  J.  Eq.  460,  650;  Hopper  v.  Sisco, 
5  X.  J.  Eq.  343.  N.  Y.- Bradley  v. 
Aldrich,40  X.  Y.  504;  Campbell  r.  Con- 
salus,  25  X,  Y.  613;  Bailey  r,  Rvder, 
10  X.  Y.  363;  James  v.  McKernon,  6 
Johns.  542;  Tripp  f.  Vincent,  3  Barb. 
Ch.  613;  Livingston  r.  Freeland,  3  Barb, 
Ch.  olU;  VanZandt  f.  Xew  York,  8 
Bosw.  375.  N.  C. — Howard  v.  Jones, 
40  N.  C.  75;  Russ  f.  Hawes,  40  X.  C, 
18;  Buffalow  v.  Buffalow,  37  X.  C. 
113;  Lindsay  t.  Etheridge,  21  X.  C.  33. 
Pa.— Luther  v.  Luther,  216  Pa.  1,  64 
Atl.  8G8;  Appeal  of  Cumberland  Val. 
R.  Co.,  62  Pa.  218.  Tenn.— McClung 
V.  Colwell,  107  Tenn.  592,  64  S.  W. 
890,  89  Am.  St.  Rep.  961;  Griffith  v. 
Security  Home  Bldg,  &  L,  Assn.,  100 
Tenn.  410,  45  S.  W.  670;  Harriman 
Imp.  Co.  V.  McXutt  (Tenn.  Ch.  App.), 
37  S.  W.  396.  Vt.— White  r.  Yaw,  7  Vt. 
357.  Va.— Swope  v.  Chambers,  2 
Gratt.  319;  Sheppard  f.  Starke,  3  Munf. 
29;  Hall  V.  Hall,  104  Va.  773,  52  S.  E. 
557;  Steadman  r.  Handv.  102  Va.  382, 
46  S.  E.  3S0;  Kent's  .\dmr.  r.  Kent's 
Admr.,  82  Va.  205.  W.  Va.— Truslow 
r.  Parkersburg  Bridge  &  T.  R.  Co.,  61 
W.  Va.  628,  57  S.  E.  51;  Turner  v. 
Stewart,  51  W.  Va.  493,  41  S.  E,  924; 
Evans  f.  Kellev,  49  W.  Va.  181,  38 
S.  E.  497;  Coaldale  Min.  &  Mfg.  Co, 
c.  Clark,  43  W.  Va.  84.  27  S.  E.  294; 
Roberts  r.  Coleman,  37  W.  Va.  143, 
16  S.  E.  482;  Armstrong  r.  Town  of 
Grafton,  23  W.  Va.  50;  Ruffner  v. 
Hewitt,  14  W.  Va.  737;  Burley  v. 
Weller,  14  W.  Va.  264;  Hunter's  Exr. 
r.  Hunter,  10  W.  Va.  321.  Wis,- Wins- 
low  c.  Crowell,  32  Wis.  639. 

Interest  is  recoverable  although  not 
alleged  to  be  due.  The  law  gives  it 
as  damages.  Warren  v.  McCarthy,  25 
111.  95. 

39.  Chandler  v.  Herrick,  11  X.  J. 
Eq.    497. 

40.  N,  J, — Jones  r.  Davenport,  45 
X.  .1.  Eq.  77.  17  Atl.  570;  Reynolds  v. 
Stockton.  43  X.  J.  Eq.  211,  10  Atl. 
385.  Tenn. — Pettit  v.  Cooper,  9  Lea 
21;  Meredith  r.  Little,  6  Lea  517; 
Robertson  r.  Wilburn,  1  Lea  633, 
W,  Va.— Waldron  v.  Harvey,  54  W.  Va. 
60S,  46  S.  E.  603,  102  Am.  St.  Rep. 
959. 

Vol.  VT 


752 


DECREES 


ings,"  and  may  be  collaterally  attacked."  However,  if  the  court  in 
its  decree  decides  that  a  certain  question  was  involved  and  so  adjudged, 
the  decree  is  so  far  valid.'*^ 

In  support  of  decrees  a  liberal  construction  is  given  to  this  general 
rule."  Equity  does  not  require  the  same  strictness  as  a  court  of 
law.*^  The  substance  rather  than  the  form  is  looked  to  in  determining 
the  question.'"' 

Theory  of  Case. —  i\Iany  authorities  hold  that  if  the  bill  is  framed  for 
the  purpose  of  obtaining  relief  on  one  distinct  ground,  as  for  example, 
fraud,  the  plaintiff  cannot  obtain  relief  on  another  ground,  for  exam- 
ple, mistake,  although  sufficient  allegations  appear  in  the  complaint 
to  support  a  decree  on  the  latter  ground.*^  However,  a  number  of 
authorities  hold  to  the  contrary.*^ 


41.  Hume  v.  Commercial  Bank,  1 
Lea   (Tenn.)   220. 

42.  Munday  v.  Vail,  34  N.  J.  L.  418; 
Fowler  v.  Lewis'  Admr.,  36  W.  Va. 
112,  14  S.  E.  447.  Contra,  Jeannerett 
V.  Eadford,  1  Kicli.  Eq.  Cas.  (S.  C.) 
469,  to  the  effect  that  a  decree  cannot 
be  impeached  for  want  of  allegations 
in  the  bill. 

43.  Mayfield  v.  Stephenson,  6  Eaxt. 
(Tenn.)  397;  McDaniel  V.  Goodall,  2 
Coldw.  (Tenn.)  391. 

44.  Wood  V.  Brown,  34  N.  Y.  337; 
Lumpkin  V.  Silliman,  79  Tex.  165,  15 
S.  W.  231. 

It  is  not  necessary  to  allege  usury 
in  terms;  if  the  facts  appear  that  is 
suflScient.     Fanning  v.   Pritchett,   6    T. 

B.  Mon    (Ky.)    81. 

A  mere  estimate  of  value  in  the 
pleadings  is  not  binding.  Ward 's 
Admr.  v.  Grayson,   9   Dana    (Ky.)    280. 

A  mere  estimate  of  quantity  of  land 
is  not  binding.  Traube's  Heirs  V. 
North,  2  A.  K.  Marsh.    (Ky.)   361. 

A  claim  for  at  least  $100  entitles 
party  to  recover  $100.  Neal  v.  Keel's 
Exrs.,  4  T.   B.   Mon.   (Ky.)    162. 

45.  Bedford  v.  "Williams,  5  Coldw. 
(Tenn.)    202. 

46.  Beers  v.  Botsford,  13  Conn.  146; 
Mahler  v.  Sanche,  121   111.  App.  247. 

Conformity  to  allegations  is  not  suffi- 
cient. The  facts  must  be  brought  to 
issue.  Elyton  Land  Co.  v.  Iron  City 
Steam  Bottling  Wks.,  109  Ala.  602,  20 
So.  51;  Mason  v.  Gates,  90  Ark.  241, 
119  S.  W.   70. 

47.  U.  S. — McKinney  v.  Big  Horn 
Basin    Develop.    Co.,    167   Fed.    770,    93 

C.  C.  A.  258;  Fisher  v.  Boody,  1  Curt. 
206,  9  Fed.  Cas.  No.  4,814.  Ala. 
Strange  v.  Watson,  11  Ala.   324;   Bor- 
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land  V.  Phillips,  3  Ala.  718.  111.— Ven- 
num  V.  Vennum,  61  111.  331.  N.  J. 
Hoyt  V.  Hoyt,  27  N.  J.  Eq.  399.  N.  Y. 
McMichael  v.  Kilmer,  76  N.  Y.  36. 
R.  I. — Tillinghast  v.  Champlin,  4  R.  I. 
173,  67  Am.  Dec.  510  (containing  an 
excellent  review  of  the  English  au- 
thorities on  this  question);  Mt.  Vernon 
Bank  v.  Stone,  2  R.  I.  129,  57  Am. 
Dec.  709.  Vt.— Danforth  v.  Smith,  23 
Vt.  247. 

Question  of  Surprise.— In  McCray  v. 
'Lowry,  25  Mo.  App.  247,  the  court 
declares:  "When  the  prayer  for  gen- 
eral relief  is  sufficient  the  special  re- 
lief prayed  at  the  bar  must  essentially 
depend  upon  the  proper  frame  and 
structure  of  the  bill;  for  the  court  will 
grant  such  relief  only  as  the  case 
stated  will  justify,  and  will  not  or- 
dinarily be  so  indulgent  as  to  permit 
a  bill  framed  for  one  purpose  to  an- 
swer another,  especially  if  the  defend- 
ant may  be  surprised  or  prejudiced 
thereby."  Quoting  Story's  Eq.  PI., 
§42. 

48.  XT.  S.— Finley  v.  Lynn,  6  Cranch 
238,  3  L.  ed.  211.  N.  J.-Read  v. 
Cramer,  2  N.  .7.  Eq.  277,  34  Am.  Dec. 
204.  N.  C— Whitfield  v.  Gates,  59 
N.  C.  136,  which  allows  the  plaintiff 
to  fall  back  on  a  secondary  equity  in 
the  bill.  Term..— Anderson  v.  Binford, 
2  Baxt.  310. 

In  Peterson  v.  Turney,  2  Tenn.  Ch. 
App.  519,  the  relief  was  granted  al- 
though the  "predominant  idea"  of  the 
pleadings  seemed  to  have  been  to  ob- 
tain different  relief.  To  the  same  ef- 
fect, Filler  v.  Tyler,  91  Va.  458,  22 
S.  E.  235. 

In  Peyton  v.  Rose,  41  Mo.  257,  the 
court  rejected  part  of  the  petition  as 
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Where  an  action  is  brought  to  obtain  legal  relief,  but  the  evidence 
shows  a  right  to  equitable  relief  only,  all  relief  has  been  denied,*^ 
although  where  one  demanded  equitable  relief  and  the  evidence  showed 
him  to  be  entitled  to  legal  relief,  such  relief  has  been  granted.^"  To 
obviate  such  difficulties  the  plaintiff  may  frame  his  bill  with  a  double 
aspect  and  add  a  prayer  in  the  alternative.^^ 

As  to  whether  or  not  the  plaintiff  may  rely  upon  allegations  in  the 
answer  or  is  confined  to  the  allegations  in  the  bill,  there  is  a  conflict 
of  authority,  the  weight  of  authority  holding  that  the  plaintiff  cannot 
do  this.^- 

3.  As  AflFected  by  Evidence.  —  It  is  well  settled  that  a  decree  is 
erroneous  unless  it  be  supported  by  the  evidence  and  proofs  in  the 
case."  This  does  not  mean  that  all  the  allegations  of  the  bill  must  be 
proved  precisely  as  alleged  in  the  pleadings.     Substantial  compliance 


surplusage,  disregarded  part  of  the 
prayer  and  rendered  a  decree  as  to  the 
balance. 

49.  Towle  V.  Jones,  19  Abb.  Pr. 
(N.  Y.)  449. 

"Where,  upon  the  facts  found,  the 
court  .  .  .  erroneously  granted  re- 
lief when  there  apepars  to  be  adequate 
remedy  at  law,"  the  appellate  court 
will  reverse  the  decree,  not  as  a  nul- 
lity but  as  erroneous.  Munson  v.  Mun- 
son,  30  Conn.  425. 

50.  Wheelock  r.  Lee,  74  X.  Y.  495; 
Leonard  v.  Eogan,  20  Wis.  540. 

51.  17.  S.— Hobson  r.  McArthur,  16 
Pet.  182,  10  L.  ed.  930.  N.  Y.— Col- 
ton  V.  Ross,  2  Paige  39G,  22  Am.  Dec. 
64S.  N.  C  — lister  t.  Cook,  8  N.  C. 
509.  W.  Va.— Brown  v.  Wylie,  2  W. 
Va.  502,  93  Am.  Dec.  781. 

See  4  Staxdaed  Pboc.  122. 

Amendments.  — Sometimes  an  amend- 
ment can  be  made  even  after  the  hear- 
ing of  the  evidence  has  begun,  to  make 
the  pleadings  conform  to  the  evidence. 
Howell  V.  Sebring,  14  N.  J.  Eq.  84. 

In  Kline  v.  Triplett  (Va.),  25  S.  E. 
886,  the  appellate  court  affirmed  a  de- 
cree, not  conformable  to  the  allegations 
of  the  bill,  where  the  sole  objection 
to  the  same  was  that  the  bill  was  not 
formally  amended  to  conform  with  the 
evidence. 

In  White  v.  Fromme,  120  App.  Div. 
782,  105  N.  Y.  Supp.  634,  the  court  pre- 
scribes an  amendment  of  the  pleadings 
in  preference  to  a  dismissal  of  the  bill 
where   the  facts   are  before  the   court. 

52.  The  following  cases  deny  this 
privilege  to  the  plaintiff:    U.  S. — Elnox 


f.  Smith,  4  How.  298,  11  L.  ed.  983; 
Battle  V.  Mutual  Life  Ins.  Co.,  10 
Blatchf.  417,  2  Fed.  Cas.  Xo.  1,109. 
Ala. — Land  v.  Cowan,  19  Ala.  297.  Md. 
Hilleary  v.  Hurdle,  6  Gill  105;  Lingan 
V.  Henderson,  1  Bland  236.  Contra, 
la. — Simplot  v.  Simplot,  14  Iowa  449. 
Mo. — Bevin  v.  Powell,  '83  Mo.  365 
(held  proper,  where  answer  sets  up 
affirmative  relief),  affirming  11  Mo.  App. 
216.  Tenn.  — Cox  v.  Waggoner,  5  Sneed 
542;  Rose  v.  Mynatt,  7  Yerg.  30.  See 
Hilleary  r.  Hurdle,  supra. 

See  the  title  "Bills  and  Answers." 
Plaintiff  cannot  get  relief  on  a  con- 
tract set  up  in  tlie  answer  and  not 
the  same  as  that  alleged  in  the  bill 
unless  he  abandons  his  own  version 
and  accepts  that  of  the  defendant. 
Boardman  r.  Davidson,  7  Abb.  Pr. 
X.  S.  (X.  Y.)   439. 

53.  U.  S. — McKinnon  v.  McKinnon, 
46  Fed.  713.  Cal.— Sanchez  v.  Mc- 
Mahon,  35  Cal.  218.  Del.— Cloud  v. 
Whiteman,  2  Har.  401.  111. — Brauer  v. 
Laughlin,  235  111.  265,  85  X.  E.  283, 
reversing  judgment,  Laughlin  v.  Brauer, 
138  111.  App.  524;  Campbell  V.  Camp- 
bell, 63  111.  502.  la.— Rees  v.  Shep- 
herdson,  95  Iowa  431,  64  X.  W.  286. 
Ky. — Trible  v.  Fryer,  5  J.  J.  Marsh. 
179;  Bush  V.  White,  3  T.  B.  Mon.  100. 
Md.— Grove  v.  Fresh,  9  Gill  &  J.  280. 
Mich. — 'Messenger  v.  Peter,  129  Mich. 
93,  8S  X.  W.  209,  8  Det.  Leg.  X.  867. 
Minn.— Wilson  v.  McCormick,  10  Minn. 
216.  Ohio.  — Dille  v.  Woods,  14  Ohio 
122.  Pa.— Zellar  r.  Farrand,  38  Pa. 
•Super.  398.  Va.— Beale  v.  Hall,  97  Va. 
383,  34  S.  E.  53;  Shumate  v.  Dunbar, 
6  Munf.  430. 
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with  the  rule  is  sufficient.^*  Admissions  contained  in  the  pleadings 
are  sufficient  proofs  for  this  purpose.''  A  decree  not  rendered  in 
compliance  with  this  rule,  although  erroneous,  is  not  void  for  want  of 
jurisdiction.'*' 

D.  Decrees  as  Affected  by  Prayer  for  Relief.  —  1.  General 
Statements.  —  It  is  well  settled  that  the  court  may  grant  a  portion 
only  of  the  relief  prayed."  However,  there  is  a  conflict  of  authority 
as  to  whether  or  not  the  court  may  grant  relief  inconsistent  with  the 
prayer  for  relief  or  relief  not  prayed  for.  Many  courts  manifest  a 
disposition  to  disregard  entirely  the  prayer  and  look  only  to  the 
pleadings  and  proofs  in  determining  what  relief  may  be  granted.'* 
In  some  states,  by  statute,  it  is  provided  that  the  prayer  limits  the 
relief  only  when  no  answer  is  filed,  and  that  in  all  other  cases  any 
relief  consistent  with  the  pleadings  and  proofs  may  be  granted."' 
One  court  lays  down  the  rule  that  any  relief  may  be  grantt.-d  on  the 
pleadings  and  proofs  if  the  opposite  party  be  not  taken  by  surprise."" 
Other  courts  deny  the  right  to  relief  not  prayed  for,"^  or  that  they 


54.  Allen  v.  Woodruff,  96  111.  11. 

In  Weeden  v.  Hawes,  10  Conn.  50, 
the  court  refused  to  infer  one  ques- 
tion of  fact  from  others  found. 

55.  Griffith  v.  Henderson,  55  Fla. 
618,  45  So.  1008;  Dwyer  v.  Bratkoysky, 
170   Mass.   502,  49  N.   E.   915. 

56.  Stewart  v.  Tennant,  52  W.  Va. 
559,  44  S.  E.  223. 

57.  111.— Street  v.  Chicaoro  Wharf- 
ing  &  Storage  Co.,  157  111.  605,  41 
N.  E.  1108.  la.— Walker  v.  Ayres,  1 
Iowa  449.  Miss. — Vicksburg  &  M.  K. 
Co.  V.  Eagsdale,  54  Miss.  200.  Pa. 
Appeal  of  Garner,  1  Walk.  438,  1  Leg. 
Kec.  1. 

58.  Cal,— Zellerbach  iv.  Allenberg, 
99  Cal.  57,  33  Pac.  786,  Ind.— Hunter 
V.  McCoy,  14  Ind.  528.  Mo.— Sharkey 
V.  McDermott,  91  Mo.  647,  4  S.  W. 
107,  60  Am.  Eep.  270;  Miltenberger  V. 
Morrison,  39  Mo.  71.  N.  Y. — Jones  r. 
Butler,  20  How.  Pr.  189.  Ohio. — Miami 
Exporting  Co.  v.  United  States  Bank, 
Wright  249.  Ore. — Gilmore  v.  Burch, 
7  Ore.  374.  Pa.— Fitzpatrick  v.  En- 
gard,  4  Pa.  Dist.  383.  Tex.— Hipp  v. 
Huekett,  4  Tex.  20.  Wash.— Jackson 
V.  Totebo,  3  Wash.  456,  28  Pac.  916. 

(See  supra,  last   section. 

In  hi  re  Owings,  1  Bland  (Md.)  370, 
17  Am.  Dec.  311  at  404  et  seq.,  the 
court  declares:  It  is  not  essentially 
necessary,  in  suits  other  than  for  ac- 
counting, "that  the  decree  should  di- 
rectly respond  to  the  special  prayer  of 
the  bill,  by  merely  denying  relief  upon 
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the  case;  or  by  granting  it  to  the 
plaintiff,  either  conditionally  or  par- 
tially, or  entirely  as  prayed.  The  mat- 
ter in  controversy  being  fully  de- 
veloped, a  decree  may,  in  several  in- 
stances, be  framed  to  meet  the  case 
disclosed,  altogether  apart  from  the 
relief  which  the  plaintiff  asks  for  him- 
self. Johnson  r.  Johnson,  1  Mun.  554, 
note;"  The  Charitable  Corporation  v. 
Sutton,  9  Mod.  356,  2  Atk.  406. 

59.  Stockton  r.  Lockwood,  82  Ind. 
158;  Humphrey  v.  Thorn,  63  Ind,  296; 
Colman  v.  Evan,  68  N.  Y.  Supp.  253, 
citing  N,  Y.  C,  C.  P.,  §1207. 

60.  Landis  v.  Olds,  9  Minn.  90. 

61.  U.  S. — Hendryx  v.  Perkins,  114 
Fed.  801,  52  C.  C.  A.  4S5.  Ala.— Driver 
r,  Fortner,  5  Port,  9,  Cal,— Chapman 
V.  Bank  of  California,  97  Cal.  155,  31 
Pac,  896,  111,— Ward  v.  Enders,  29  111, 
519;  Hotchkiss  r.  Makeel,  87  III.  App. 
623,  affirmed,  Makeel  v.  Hotchkiss,  190 
111,  311,  60  N,  E.  524,  83  Am,  St,  Eep, 
131,  holding  that  it  is  not  error  to 
deny  relief  not  prayed  for.  la,  — Mc- 
Connell  v.  Denham,  72  Iowa  494,  34 
N.  W.  298;  Mobley  v.  Dubuque  Gas- 
light &  Coke  Co., 'll  Iowa  71.  Ky. 
.Tarman  v.  Davis,  4  T.  B.  Mon.  115. 
Mass. — Low  V.  Low,  177  Mass.  306,  59 
N.  E.  57,  Miss. — Weeks  v.  Thrasher, 
52  Miss,  142.  Mo.— Gamble  v.  Daugh- 
erty.  71  Mo.  599;  Hug  v.  Van  Burkleo, 
58  Mo.  202;  McFarlan  v.  Morris  Canal 
&  Bkg,  Co.,  34  N.  J,  Eq.  369,  Pa, 
Eice  V.  Euckle,  225  Pa,  231,  74  Atl. 
28. 
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have  the  right  to  grant  relief  contrary  to  that  asked  for  in  the  prayer.^^ 
Wliere  rigid  rules  exist  as  to  the  prayer  for  relief,  it  is  proper  to 
pray  for  relief  in  the  disjunctive  or  alternative,  using  the  connective 
"or"  between  two  or  more  prayers,  where  the  pleader  is  in  doubt 
as  to  the  exact  nature  of  the  relief  obtainable.  A  prayer  in  the  con- 
junctive, using  the  connective  "and,"  may  prove  fatal  to  the  plaintiff's 
case.^^  Perhaps  all  courts  will  agree  that  the  prayer  must  receive  a 
reasonable  interpretation,  and  is  to  be  construed  in  reference  to 
the  purposes  and  nature  of  the  action.®* 

2.  Effect  of  Prayer  for  General  Relief.  —  It  is  well  settled  that 
under  a  prayer  for  general  relief,  relief  not  otherwise  asked  for  may 
be  granted  in  addition  to  that  sought  in  the  special  prayer,*'^  or  the 
relief  prayed  for  in  the  special  prayer  may  be  denied  and  other  relief 
may  be  granted  under  the  general  prayer.*^® 


62.  Clagett  r.  Hall.  9  Gill  &  J.  (Md.) 
80;  Browning  v.  Pratt,  17  X.  C.  44. 

63.  Colton  V.  Ross,  2  Paige  (N.  Y.) 
396,  22  Am.  Dec.  648;  Tennessee  Ice 
Co.  f.  Raine,  107  Tenn.  151,  64  S.  W. 
29. 

64.  Brooks  v.  Carpentier,  53  Cal. 
287. 

65.  XJ.  S. — Tayloe  v.  Merchants' 
Fire  Ins.  Co.,  9  How.  390,  13  L.  ed. 
187;  Underground  Elec.  R.  Co.  v.  Ows- 
lev,  169  Fed.  671;  Omaha  Horse  R.  Co. 
r.'  Cable  Tramway  Co.,  32  Fed.  727; 
Moore  r.  Mitchell,  2  Woods  483,  17 
Fed.  Cas.  No.  9,770,  judgment  affirmed, 
95  U.  S.  587,  24  L.  ed.  492.  Ala.— Mo- 
bile Land  Co.  v.  Gass,  142  Ala.  520, 
39  So.  229;  Shelby  r.  Tardy,  84  Ala. 
327,  4  So.  276;  Driver  V.  Fortner,  5 
Port.  9.  Ark.— Dews  r.  Cornish,  20 
Ark.  332.  111.— Beall  r.  Dingman,  227 
111.  294,  81  X.  E.  366;  Penn  v.  Fogler, 
182  111.  76,  55- X.  E.  192,  reversing  77 
111.  App.  365;  Miller  v.  Whelan,  158 
111.  544,  42  N.  E.  59;  Stanley  v.  Val- 
entine, 79  111.  544;  Hopkins  v.  Sne- 
daker,  71  HI.  449;  Isaacs  v.  Steel,  4 
111.  97.  Ind.— Crumbaugh  v.  Smock,  1 
Blaekf.  305.  Ky. — Louisville,  etc.  R. 
Co.  r.  Baskett,  31  Ky.  L.  Rep.  103.5, 
104  S.  W.  695;  Repplier  v.  Buck,  5  B. 
Mon.  96;  Oldham  r.  Woods,  3  T.  B. 
Mon.  47.  La.  — Xewton  r.  Gray,  10  La. 
Ann.  67.  Md.— Gerting  v.  Wells,  103 
Md.  624,  64  Atl.  298,  433;  Gibson  v. 
McCormiek,  10  Gill  &  J.  65;  Bentley 
V.  Cowman,  6  Gill  &  .1.  153.  Mass. 
Franklin  i\  Greene,  2  Allen  519.  Miss. 
Dodge  r.  Evans,  43  Miss.  570;  Dease  v. 
Moodv,  31  Miss.  617.  N.  J.  — City  of 
Newark  v.  Erie  R.  Co.,  76  N.  J.  Eq. 
317,    74    Atl.    505,    reveming   75    N.    J. 


Eq.  20,  71  Atl.  620;  Graham  v.  Berry- 
man,  19  N.  J.  Eq.  29;  Belleville  Mut. 
Life  Ins.  Co.  r.  Van  Winkle,  12  N.  J. 
Eq.  333;  Hill  r.  Beach,  12  X.  J.  Eq. 
31.  Term.  — Tennessee  Ice  Co.  v.  Raine, 
107  Tenn.  151,  64  S.  W.  29;  Galloway 
V.  Galloway,  2  Baxt.  328;  Bartee  v. 
Tompkins,  4  Sneed  623;  Workingmen's 
Bldg.  &  Sav,  Assn.  v.  Williams  (Tenn. 
Ch,  App.),  37  S.  W.  1019.  Tex.— Swope 
f.  Missouri  Trust  Co.,  26  Tex.  Civ. 
App.  133,  62  S.  W.  947;  Morris  f.  Hol- 
land, 10  Tex.  Civ.  App.  474,  31  S.  W. 
690.  Va.— Raper  v.  .Sanders,  21  Gratt. 
60.  W.  Va. — Waldron  r.  Harvey,  54 
W.  Va.  608,  46  S.  E.  603,  102  Am. 
St.  Rep.  959;  Stewart  v.  Tennant,  52 
W.  Va.  559,  44  S.  E.  223;  Xuzum  V. 
Morris,  25  W,  Va.  559;  Hall  V.  Pierce, 
4  W.  Va.  107;  Woods  f.  Fisher's 
Admr.,  3  W.  Va.  536. 

A  prayer  for  general  relief  is  as 
broad  as  the  powers  of  the  court.  Con- 
verse f.  Incorporated  Town  of  Deep 
River,   139   Iowa   732,   117   N.   W.   1078. 

Surprise. — Such  relief  must  not  bo 
such  as  is  calculated  to  surprise  the 
adverse  party.  Denison  v.  League,  16 
Tex.   399. 

Under  the  general  prayer  for  re- 
lief, it  is  the  duty  of  the  chancellor 
to  look  through  the  bill  to  see  whether 
the  facts  charged  do  not  authorize 
other  and  further  relief  than  that 
which  is  specially  asked.  Rutherford 
r.  Jones,  14  Ga.  521,  60  Am.  Dec. 
655. 

Any  relief  except  by  injunction  may 
be  granted  under  the  general  prayer. 
Chicago,  St.  L.  &  X"".  O.  R.  Co.  v.  Ma- 
comb, 2  Fed.  18. 

66.    Ala.— Alabama  Terminal  &  Imp. 
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It  is  also  well  settled  that  the  prayer  for  general  relief  in  no  wise 
relieves  the  party  of  the  necessity  of  placing  the  proper  allegations 
in  the  pleadings  to  support  the  relief.  In  other  words,  even  under  a 
prayer  for  general  relief,  the  decree  must  conform  to  the  allegations 
in  the  pleadings."^  IVIoreover,  a  number  of  other  authorities  declare 
that  although  the  complainant  has  made  a  mistake  as  to  the  general 
relief  prayed  he  may  obtain  relief  under  the  general  prayer.*'^ 

A  number  of  authorities  declare  that  under  the  prayer  for  general 


Co.  V.  Hall,  152  Ala.  262,  44  So.  592. 
Del. — Jones    v.    Bush,    4    Har.     1.       111. 

Gibbs  V.  Davies,  168  111.  205,  48  N.  E. 
120;  Vansant  v.  Allmon,  23  111.  30; 
Merchants'  Nat.  Bank  v.  Hogle,  25  III. 
App.  543.  la.— Pond  v.  Waterloo  Agr. 
Wks.,  50  Iowa  596.  Md.— Wootten  v. 
Burch,  2  Md.  Ch.  190.  Mich.— Grand 
Trunk  K.  Co.  v.  Woleott,  159  Mich.  588, 
124  N.  W.  530,  16  Det.  Leg.  N.  1041; 
Merrill  v.  Wilson,  66  Mich.  232,  33 
N.  W.  716.  Miss.— Barnett  v.  Nichols, 
56  Miss.  622.  Mo.— Holland  v.  Ander- 
son, 38  Mo.  55.  N.  H.— Treadwell  v. 
Brown,  44  N.  H.  551;  N.  J.  — Annin 
V.  Annin,  24  N.  J.  Eq.  184;  Monmouth 
Co.  Mut.  Fire  Ins.  Co.  v.  Hutchinson, 
etc.  E.  Co.,  21  N.  J.  Eq.  107.  Pa.— Ap- 
peal of  Darlington,  86  Pa.  512,  27  Am. 
Rep.  726;  Appeal  of  Sleramer,  58  Pa. 
155,  98  Am.  Dec.  248.  S.  C— Burr  v. 
Haseldon,  10  Rich.  Eq.  53.  Tenn. 
Scott  V.  Fowlkes,  12  Heisk.  700. 

67.  U.  S.— English  v.  Foxall,  2  Pet. 
595,  7  L.  ed.  531;  Haggart  V.  Wilczin- 
ski,  143  Fed.  22,  74  C.  C.  A.  176; 
Lewis  Pub.  Co.  v.  Wyman,  168  Fed. 
756;  Connolly  v.  Belt,  5  Craneh  C.  C. 
405,  6  Fed.  Cas.  No.  3,117.  Ala.  — South 
&  N.  A.  R.  Co.  V.  Gray,  160  Ala.  497, 
49  So.  347;  Rice  V.  Eiseman,  122  Ala. 
343,  25  So.  214;  Wiley  V.  Knight,  27 
Ala.  336;  Sandford  v.  Ochtalomi,  23 
Ala.  669.  Ark.— Mason  v.  Gates,  90 
Ark.  241,  119  S.  W.  70;  Rogers  v. 
Brooks,  30  Ark.  612;  Cook  v.  Bronaugh, 
13  Ark.  183.  Cal.— Oliver  v.  Blair,  8 
Pac.  612;  Carpenter  v.  Brenham,  50 
Cal.  549.  Del.— Jones  v.  Bush,  4  Har. 
1.  Ga. — Hickson  v.  Bryan,  80  Ga. 
314,  5  S.  E.  495;  Peek  v.  Wright,  65 
Ga.  638.  111.— Maxwell  v.  Mc Williams, 
145  111.  App.  155;  Thompson  v.^  Amer- 
ican Percheron  Horse  Breeders '"&  Imp. 
Assn.,  114  111.  App.  131;  Amberg  v. 
Naehtway,  92  111.  App.  608.  Ind. 
Spivey  v.  Frazee,  7  Ind.  661.  Ind.  Ter. 
Sayer  v.  Brown,  7  Ind.  Ter.  675,  104 
S.  W.  877.  la.— Paton  v.  Lancaster, 
38  Iowa  494;  Wilson  v.  Horr,  15  Iowa 
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489;  Simplot  V.  Simplot,  14  Iowa  449; 
Casady  v.  Woodbury  County,  13  Iowa 
113.    La. — Erwin  r.  Bank  of  Kentucky, 

5  La.  Ann.  1.  Me. — ^Scudder  r.  Young, 
25  Me.  153.  Md.— Tomlinson  v.  Me- 
Kaig,  5  Gill  256;  Chalmers  v.  Chambers, 

6  Har.  &  J.  29;  Hitch  v.  Davis,  3  Md. 
Ch.  266;  Grain  V.  Barnes,  1  Md.  Ch. 
151.  Mo. — Newham  t.  Kenton,  79  Mo. 
382;  McNair  r.  Biddle,  8  Mo.  257.  N.  H. 
Pennock  v.  Ela,  41  N.  H.  189.  N.  J. 
Coggswell  &  Boulter  Co.  v.  Coggswell, 
40  Atl.  213;  Walker  v.  Hill's  Exr.,  21 
N.  J.  Eq.  191;  Jordan  r.  Clark,  16 
N.  J.  Eq.  243.  N.  Y.-Wilkin  v.  Wil- 
kin, 1  Johns.  Ch.  Ill;  Wasey  v.  Hoi- 
brook,  141  App.  Div.  336,  125  N.  Y. 
Supp.  1087,  modifyinq  judgment  65 
Misc.  84,  120  N.  Y.  Supp.  675.  N.  C. 
Kornegay  r.  Carroway,  17  N.  C.  403. 
Pa. — Mercantile  Library  Co.  v.  Uni- 
versity of  Pennsvlvania,  220  Pa.  328, 
69  Atl.  861.  Teiin.— Hall  r.  Fowlkes, 
9  Heisk.  745;  Dodd  v.  Benthal,  4  Heisk. 
601;  Lee  v.  Cone,  4  Coldw.  392.  Tex. 
Crawford  v.  Stevens  (Tex.  Civ.  App.), 
31  S.  W.  79.  W.  Va.— Pickens  v. 
Knisely,  29  W.  Va.  1,  11  S.  E.  932, 
6  Am.  St.  Rep.  622;  Piercy  V.  Beckett, 
15  W.  Va.  444. 

68.  XJ.  S.— Patrick  v.  Isenhart,  20 
Fed.  339.  Ala.— Sharpe  r.  Miller,  157 
Ala.  299,  47  So.  701.  Cole— Hamill  v. 
Thompson,  3  Colo.  518.  N.  Y.— Bebee 
V.  Bank  of  New  York,  1  Johns.  529, 
3  Am.  Dee.  353.  Tex.— Silberberg  v. 
Pearson,  75  Tex.  287,  12  S.  W.  850. 

Relief  of  a  character  similar  to  that 
specially  prayed,  but  founded  on  differ- 
ent equitable  principles,  may  clearly 
be  granted  under  the  prayer  for  gen- 
eral relief.  Junior  Order  Bldg.  &  L. 
Assn.  V.  Sharpe,  63  N.  J.  Eq.  500,  52 
Atl.    832. 

Although  the  prayer  of  a  bill  be  in- 
artificially  framed,  under  the  general 
prayer  for  relief,  the  court  may  dis- 
regard the  mistakes,  and  treat  them 
as  surplusage,  and  grant  such  relief  as 
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relief,  the  complainant  is  entitled  to  any  relief  which  the  facts  pleaded 
will  warrant."^  On  the  other  hand,  it  has  been  repeatedly  held  in 
some  jurisdictions  that  the  complainant  can  get  no  relief  under  the 
general  prayer  for  relief  unless  such  relief  be  consistent  with  the 
relief  specially  prayedJ"*  Where  this  rule  prevails,  it  is  readily 
complied  with  by  praying  for  special  relief  and  general  relief  in  the 
alternative  or  disjunctive.'^^ 

One  further  limitation  upon  the  power  to  grant  relief  under  the 
general  praver  has  been  recognized,  to-^^'tt :  only  when  the  complainant 
meets  with  an  obstruction  to  the  obtaining  of  the  special  relief  prayed 
can  he  resort  to  the  general  prayer  and  obtain  relief  thereunder, 
inconsistent  with  the  special  prayer." 

3.  Effect  of  Prayer  for  Special  Relief.  —  It  is  well  settled  that  if 
the  bill  contains  a  prayer  for  special  relief  only,  no  other  relief  can 
be  granted,  regardless  of  the  fact  that  allegations  of  the  bill  and  the 
evidence  would  warrant  other  relief." 


will  conform  to  the  bill.     Truebody  v. 
Jacobson,  2  Cal.  269. 

69.  Ala.— May  v.  Lewis,  22  Ala. 
646;  Kelly  f.  Pavne,  18  Ala.  371.  Ark. 
Boss  V.  Davis,  17  Ark.  113;  Kelly's 
Heirs  v.  McGuire,  15  Ark.  555.  111. 
Walker  v.  Converse,  148  111.  622,  36 
N.  E.  202;  Eankin  v.  Kankin,  117  111. 
App.  636,  judgment  affirmed,  216  111. 
132,  74  N.  E.  763.  Ind.— Shotts  v. 
Boyd,  77  Ind.  223.  La.— Kinder  v. 
Scharff,  125  La.  594,  51  So.  654.  Miss. 
Burnet  v.  Bovd,  60  Miss.  627.  N.  Y. 
'Bailey   v.  Burton,   8   Wend.   339.     S.   C. 

Brown    v.    McDonald,    1    Hill    Eq.    297. 

70.  ria.— Lee  r.  Patten,  34  Fla.  149, 
15  So.  775.  Ga.— Butler  v.  Durham,  2 
Ga.  413;  Marine  &  F.  Ins.  Bank  v.  Early, 
E.  M.  Charlt.  279.  111.— Ellis  V.  Hill, 
162  111.  557,  44  N.  E.  858.  Ky.— Crow 
V.  Owensboro  &  N.  R.  Co.,  82  Ky.  134. 
Md. — Dunnock  v.  Dunnock,  3  Md.  Ch. 
140.  N.  H.— Busby  v.  Littlefield,  31 
N.  H.  193;  Stone  v.  Anderson,  26  N.  H. 
506.  N.  J. — Chambers  v.  Kunzman,  59 
N.  J.  Eq.  433,  45  Atl.  599;  Eennie  v. 
Crombie,  12  N.  J.  Eq.  457.  N.  C. 
Barnes  v.  Strong,  54  N.  C.  100.  Pa. 
In  re  Passyunk  Bldg.  Assn.,  83  Pa. 
441;  Williamson  v.  Smith,  4  Pa.  Dist. 
307;  Thomas  v.  Ellmaker,  1  Pars.  Eq. 
Cas.  98.  S.  C  — Clifton  v.  Haig,  4 
Desaus.  330.  Tenn.  — Peek  v.  Peck,  9 
Yerg.  301.  Va.— Hurt  v.  Jones,  75  Va. 
341;  James  r.  Bird,  8  Leigh  510.  W. 
Va.— Vance  Shoe  Co.  v.  Haught,  41 
W.  Va.  275,  23  S.  E.  553. 

In  Curry  r.  Lloyd,  22  Fed.  258,  the 
bill   alleged   a   conveyance   of   land   in 


fraud  of  creditors,  and  that  thereafter 
the  grantor  made  improvements,  and 
asked  for  a  cancellation  of  the  deed. 
Fraud  not  being  shown  it  was  held 
that  compensation  for  the  improve- 
ments was  not  decreeable.  'See  also 
Smith  V.  Smith,  36  N.   C.  83. 

71.  Gonzales  v.  Hukil,  49  Ala.  260, 
20  Am.  Eep.  282;  Graham  V.  Cook,  48 
Ala.  103;  Simmons  V.  Williams,  27  Ala. 
507;  Thomason  V.  Smithson,  7  Port. 
(Ala.)  144;  James  v.  Kennedy,  10 
Heisk.   (Tenn.)   607. 

Prayer  may  be  objectionable  that 
asks  for  general  and  special  relief. 
Ala.— Ex  parte  Branch,  53  Ala.  140. 
Miss. — Pleasants  &  Co.  v.  Glasscock, 
Smed.  &  M.  Ch.  17.  N.  Y.— Colton  v. 
Eoss.  2  Paige  396,  22  Am.  Dec.  648; 
Dowdall  V.  Lenox,  2  Edw.  Ch.  267; 
Wiltshire  v.  Marfleet,  1  Edw.  Ch.  654. 
W.  Va.— Brown  v.  Wylie,  2  W.  Va. 
502,  98  Am,  Dec.  781. 

72.  Pensacola  &  G.  E.  Co.  v.  Spratt, 
12  Fla.  26;  Allen  v.  Coffman,  1  Bibb 
(Ky.)    469. 

Where  a  bill  charges  that  an  act  of 
the  legislature  is  contrary  to  the  con- 
stitution of  the  United  States,  and  in 
violation  of  the  rights  of  the  complain- 
ant and  illegal  and  void,  the  court 
will  not,  under  the  general  prayer  for 
relief,  declare  such  act  unconstitution- 
al and  void,  where  such  a  declaration 
would  not  benefit  the  complainant. 
Smith  V.  Trenton  Delaware  Falls  Co., 
4  N.  J.  Eq.  505. 

73.  Ala. — Driver  v.  Fortner,  5  Port. 
9.    Ark.— Dews  v.  Cornish,  20  Ark.  332. 
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E.  Decrees  as  Affected  by  Relations  of  Parties.  —  1.  In 
General.  —  The  court  of  equity  does  not  always  enter  a  decree  in 
favor  of  the  complainant  or  respondent.  In  some  cases  there  may 
be  a  decree  against  both  parties.^*  The  want  of  interest  of  one  of 
numerous  complaints  will  not  necessarily  vitiate  the  rights  of  others 
to  receive  relief.^^  However,  where  the  complainants  are  united  in 
interest  jointly,  both  or  neither  must  recover.''" 

2.  Relief  Against  Particular  Defendants.  —  The  court  may  render 
a  decree  against  some  but  not  all  of  the  defendants,^^  unless  their 
interests  are  inseparably  joined  or  it  is  inconceivable  that  relief  is 
proper  as  to  one  and  not  as  to  the  other.^^ 

3.  Relief  Among  Defendants.  —  In  equity  it  is  not  essential,  as  at 
law,  that  the  parties  litigant  be  on  opposite  sides  of  the  case.''°  When 
a  case  is  made  out  between  the  defendants,  one  defendant  has  a  right 
to  insist  that  the  court  grant  relief  against  the  co-defendant,®"  and 
the  court  should^^  and  must®^  grant  such  relief,  to  prevent  a  multi- 
plicity of  suits.®^    However,  such  decree  miist  be  based  upon  the  plead- 


D.  C. — Merillat  v.  Hensey,  34  App. 
Cas.  398.  Me. — Loggie  v.  Chandler,  95 
Me.  220,  49  Atl.  1059.  Md.— Lingan 
V.  Henderson,  1  Bland  236.  N.  J. 
Halsted  v.  Meeker's  Exrs.,  18  N.  J. 
Eq.  136.  Pa.— Delaware  &  H.  Canal 
Co.  V.  Pennsylvania  Coal  Co.,  21  Pa. 
131;  Thomas  v.  Ellmaker,  1  Clark  502, 
3  Pa.  Law  ,T.  190.  Tex.— Nowlin  v. 
Hughes,  2  Wills.  Civ.  Cas.  §314.  W.  Va. 
Price  V.  Price,  68  W.  Va.  389,  69  S.  E. 
'892;  Coff  V.  Price,  42  W.  Va.  384,  26 
S.  E.  287.  Wis.— Laird  v.  Bovle,  2 
Wis.  431. 

Under  a  special  prayer,  relief  of  the 
same  general  character  but  less  exten- 
sive, may  be  granted,  or  the  prayer 
may  be  amended,  if  necessary.  Camden 
Horse  R.  Co.  v.  Citizens'  Coach  Co., 
31  N.  J.  Eq.  525. 

74.  Jones   v.  Poston,   55  N.  C.   184. 
In    In   re    Owing 's     Case,     1     Bland 

(Md.)  370,  17  Am.  Dec.  311,  at  405, 
it  is  said:  "There  may  be  a  decree 
against  both  parties,  as  where  the  con- 
test is  as  to  some  private  right  of 
property,  and  it  appears  from  the 
proofs  that  the  title  is  in  neither,  but 
in  the  state,  both  parties  may  be  per- 
petually enjoined  from  using  the  prop- 
erty to  the  prejudice  of  the  public. 
Penn  v.  Ld.  Baltimore,  1  Ves.  454; 
Barclay  v.  Russell,  3  Ves.  436;  Eex  v. 
Leigh,  4  Burr.  2146." 

75.  Henderson  v.  Peck,  3  Humph. 
(Tenn.)    247. 

76.  Eichter   v.    Noll,    128    Ala.    198, 
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30  So.  740;  Gamble  v.  Jordan,  54  Ala. 
432. 

In  Smith's  Exr.  v.  Profitt's  Admx., 
82  Va.  832,  1  S.  E.  67,  the  court  re- 
fused to  make  the  decree  embrace  in- 
dependent matters  between  two  of  the 
parties. 

77.  City  of  Baltimore  v.  Ketchum, 
57  Md.  23. 

78.  Mubrey  v.  Carberry,  204  Mass. 
378,  90  N.  E.  576  is  to  this  effect. 

In  a  suit  against  defendants  upon 
a  joint  contract,  one  being  a  resident, 
the  other  a  non-resident,  a  several 
judgment  may  be  rendered  against  the 
resident  served  with  process.  Moore  v. 
Estes,  79  Ky.  282. 

79.  Piatt  V.  Oliver,  3  MaLean  27, 
19  Fed.  Cas.  No.  11,116,  affirmed, 
Oliver  r.  Piatt,  3  How.  (U.  S.)  333,  11 
L.  ed.  622. 

80.  Tvson  V.  Harrington,  41  N.  C. 
329;   Tyson    v.   Tyson,   37   N.    C.   137. 

81.  Shannon  v.  Marselis,  1  N.  J. 
Eq.  413;  Burlew  v.  Quarrier,  16  W.  Va. 
108;    Vance  v.   Evans,   11   W.   Va.   342. 

82.  Md.— Contee  v.  Dawson,  2  Bland 
264.  N.  J. — Vanderveer  v.  Holcomb, 
17  N.  J.  Eq.  87.  W.  Va.— Roots  v. 
Mason  City  Salt  &  Min.  Co.,  27  W.  Va. 
483. 

83.  Arnold  i\  Miller,  26  Miss.  152; 
Ingram  v.  Smith,  Head    (Tenn.)   411. 

This  general  proposition  is  recog- 
nized in  the  following  cases:  U.  S. 
Foote  t\  Linck,  5  McLean  616,  9  Fed. 
Cas.  No.  4,913,    Md.— Horner  v.  Nitsch, 
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ings  and  proofs  among  the  parties.^*  ]\Ioreover,  there  can  be  no  relief 
granted  between  the  co-defendants  unless  there  is  a  decree  in  favor 
of  the  complainant.*^ 

4  Relief  Among  Plaintiffs.  —  Not  only  may  relief  be  granted 
among  co-defendants,  but  also  among  co-plaintiffs.^" 

5.    Relief  in  Favor  of  Defendant  Against  Plaintiff.  —  The  matter 


103  Md.  498,  63  Atl.  1052.  Mich. 
Thurston  r.  Prentiss,  1  Mich.  193.  Mo. 
Browning  r.  Chrisman,  30  Mo.  353. 
N.  J.— Vanderveer  v.  Holcomb,  17  N. 
J.  Eq.  547.  N.  C— Blackwood  r.  Jones, 
57  N.  C.  54.  Ohio.— Dougherty  v.  Wal- 
ters, 1  Ohio  St.  201.  S.  C— Motte  v. 
Schult,  1  Hill  Eq.  146,  26  Am.  Dec. 
194;  Henderson  v.  MeClure,  2  McCord 
Eq.  466;  Hyatt  f.  McBurney,  15  S.  C. 
393.  Va. — ^"Mundy  v.  Vawter,  3  Gratt. 
494,  518.  Wis.— Ogden  v.  Glidden,  9 
Wis.  46. 

84.  tr.  S. — Boon's  Heirs  v.  Chiles,  '8 
Pet.  532,  8  L.  ed.  1034.  Md.— Han- 
son r.  Worthington,  12  Md.  418. 
N.  Y.  —  Jones  f.  Grant,  10  Paige 
34S;  Elliott  V.  Pell,  1  Paige  263; 
Woodgate  r.  Fleet,  9  Abb.  Pr. 
222.  Va.— Glenn  v.  Clark,  21  Gratt. 
35;  Steed  v.  Baker,  13  Gratt.  380;  Al- 
len r.  Morgan,  8  Gratt.  60;  Yerby  v. 
Grigsbv,  9  Leigh  387;  Morris  v.  Ter- 
rell. 2'  Rand.  6.  W.  Va.  — Pickens  t. 
Daniels,  58  W.  Va.  327,  52  S.  E.  215; 
Yates  r.  Stuart's  Admr.,  39  W.  Va. 
124,  19  S.  E.  423;  Radcliflf  v.  Corrothers, 
33  W.  Va.  682,  11  S.  E.  228;  Watson 
r.  Wieginton,  28  W.  Va.  533;  Hansford 
r.  Chesapeake  Coal  Co.,  22  W.  Va. 
70;  Tavenner  r.  Barrett,  21  W.  Va. 
6"6;  Hoffman  r.  Ryan,  21  W.  Va.  415; 
Worthington  f.  Staunton,  16  W.  Va. 
208;  Ruffner  v.  Hewitt,  14  W.  Va. 
737. 

Defendant  can  have  no  relief  on  mat- 
ters not  stated  in  his  answer  and  which 
his  co-defendant  had  no  opportunity  to 
respond  to  bv  the  pleading  and  evi- 
dence. Walker  r.  Byers,  14  Ark.  247. 
As  to  cross-hill,  see  Trapnall  v. 
Byrd's  Admr.,  22   Ark.  10. 

In  Reed  r.  Warner.  5  Paige  (K  Y.) 
650,  the  court  refnsed  to  settle  rights 
between  defendants,  where  they  all 
appeared  by  one  counsel. 

85.  S.  C. — Risher  r.  Adams,  9  Rich. 
Eq.  247.  Va.— Ould  v.  Myers,  23  Gratt. 
383;  Hubbard  v.  Goodwin,  3  Leigh  492. 
W.  Va. — Kennewig  Co.  r.  Moore,  49 
W.  Va.  323,  38  S.  E.  558;   Radcliflf  f. 


Corrothers,  33  W.  Va.  682,  11  S.  E. 
228;  Western  Lunatic  Asylum  v.  Mil- 
ler, 29  W.  Va.  326,  1  S.  E.  740,  6 
Am.  St.  Rep.  644;  Watson  v.  Wiggin- 
ton,  28  W.  Va.  533;  Hansford  v.  Ches- 
apeake Coal  Co.,  22  W.  Va.  70. 

Under  the  code  practice,  co-defend- 
ants cannot  set  up  demands  and  ask 
relief  against  each  other,  unless  their 
disputes  arise  out  of  the  subject  of  the 
action  as  set  out  in  the  complaint,  and 
have  such  relation  to  the  plaintiff's 
claim  that  their  adjustment  is  neces- 
sary to  a  final  determination  of  the 
cause.  Hulbert  v.  Douglas,  94  N.  C. 
128. 

The  court  declared  its  unwillingness 
to  extend  the  practice  of  decreeing  be- 
tween co-defendants  farther  than  it  has 
already  gone,  in  Law  v.  Sutherland,  5 
Gratt.    (Va.)    357. 

In  Epperson  v.  Epperson,  108  Va. 
471,  62  S.  E.  344,  the  court  on  the 
authority  of  Cottingham  f.  Earl  of 
Shrewsbury,  3  Hare  627,  67  Eng.  Re- 
print 530,  declared:  "If  the  plaintiff 
cannot  get  at  his  right  without  trying 
and  deciding  a  case  between  co-defend- 
ants, the  court  will  try  and  decide  that 
case,  anc[  the  co-defendants  will  be 
bound.  But,  if  the  relief  given  to  the 
plaintiff  does  not  involve  or  require 
a  decision  of  any  case  between  co- 
defendants,  the  co-defendants  will  not 
be  bound  by  any  proceedings  which 
may  be  necessary  only  to  the  decree  tne 
plaintiff  obtains." 

Xo  positive  relief  in  adjusting  equi- 
ties between  defendants  can  be  decreed 
or  granted  to  one  defendant  against 
another,  except  such  as  can  be  granted 
incidentally  to  the  relief  sought  by  the 
complainant.  Mounts  v.  Potts,  23  N.  J. 
Eq.  188. 

An  answer  intended  to  affect  rights 
of  a  co-defendant  must  make  him  a 
party  and  cafl  for  relief  against  him 
and 'he  must  be  served  with  process. 
Turner  r.  Stewart,  51  W.  Va.  493,  41 
S.  E.  924. 

86.  Haskell  v.  Raoul,  2  Tread.  Const. 
(S.  C.)   852. 
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of  granting  affirmative  relief  to  a  defendant  as  against  a  plaintiff  is  a 
matter  regulated  in  many  jurisdictions  by  statute.  It  is  generally 
held  that  any  affirmative  relief  sought  by  a  defendant  in  an  equity 
suit  must  be  by  cross-bill,*^  or  by  an  answer  in  the  nature  of  a  cross- 
bill,** and  cannot  be  granted  upon  the  facts  stated  in  the  answer,*"  ex- 
cept in  so  far  as  a  refusal  of  relief  to  the  plaintiff  amounts  to  a  grant  of 
such  relief.""  However,  if  the  mere  failure  to  file  a  cross-bill  is  urged 
as  error,  the  appellate  court  may  refuse  a  reversal  on  this  ground."^ 

F.  Time  When  Relief  May  be  Obtained.  —  The  following  rules 
may  be  deduced  from  the  authorities  in  reference  to  the  time  w'hen 
relief  may  be  obtained:"^ 

A  final  decree  should  not  be  entered  before  the  cause  is  at  issue,^' 
nor  until  the  facts  upon  which  the  rights  of  the  parties  depend  have 
been  ascertained;"*  nor  while  a  pending  motion  remains   undisposed 


87.  May  v.  Duke,  61  Ala.  53;  Price 
V.  Rlackmore,  Go  111.  386.  See  the  title 
"Cross-Bill." 

88.  Dixon's  Admr.  v.  Campbell,  3 
Dana  (Ky.)  603;  Clark  v.  Clark,  62 
N.  H.  267. 

Eelief  was  granted  to  the  defend- 
ant on  cross-bill  in  the  following  cases: 
Mich.  — Scripps  v.  Sweeney,  160  Mich. 
148,  125  N.  W.  72,  17  Det.  Leg.  N.  1. 
Tex. — ^Pearson  v.  Boyd,  62  Tex.  541. 
Wash.— Baxter  v.  City  of  Seattle,  3 
Wash.  352,  28  Pac.  537. 

By  rule  of  court,  filing  of  a  cross- 
bill may  be  made  unnecessary.  Coach 
V.  Kent  Circuit  Judge,  97  Mich.  563, 
56  N.   W.  937. 

89.  Hill  V.  Eyan  Groc.  Co.,  78  Fed. 
21,  23  C.  C.  A.  624. 

90.  Edwards  v.   Helm,   5   111.    142. 

Equity  may  make  the  plaintiff's  re- 
lief conditional  on  the  doing  of  equity 
to  defendant  by  paying  a  sum  to  de- 
fendant, although  defendant  has  filed 
no  cross-bill  therefor.  Andrews  v. 
Connolly,  145  Fed.  43. 

91.  Kellogg  V.  Aherin,  48  Iowa  299; 
Eichards  v.  Shaw,  77  N.  J.  Eq.  399, 
77  Atl.  618. 

The  rule  that  defendant  must  file  a 
cross-bill  to  get  affirmative  relief  is 
held  not  to  apply  to  suits  for  accounts, 
in  Downes  v.  Worch,  28  E.  I.  99,  65 
Atl.  603.  The  opinion  in  this  case  con- 
tains a  review  of  the  authorities  on 
this    question. 

When  the  statements  of  an  answer 
in  the  nature  of  a  cross-bill,  if  true, 
entitle  the  defendant  to  relief,  and  the 
complaint  fails  to  answer  them,  it  is 
error  for  the  court,  in  making  its  de- 
cree,   to    disregard    the    statements    of 
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the  cross-bill.  Lash  f.  Hardin,  6  J.  J. 
Marsh.   (Ky.)   451. 

Eelief  may  be  granted  on  a  cross- 
bill though  the  original  bill  is  dis- 
missed. Callahan  r.  Mercantile  Trust 
Co.,   188  Mass.  393,  74  N.  E.  666. 

Giving  the  defendant  relief  unsought 
is  unwarranted.  Village  of  Trenton  v. 
Eucker,  162  Mich.  19,  127  N.  W.  39, 
17  Det.   Leg.  N.  548. 

Affirmative  relief  should  be  denied 
where  none  is  demanded  in  the  answer. 
Wilson  V.  Wilson,  126  App.  Div.  941, 
111  N.  Y.  Supp.  483. 

Matters  foreign  to  the  bill  cannot 
be  introduced  by  an  answer  praying 
affirmative  relief.  Price  V.  Price,  68 
W.  Va.  389,  69  S.  E.  892. 

92.  The  question  as  to  the  taking 
of  a  decree  vro  confcsso  before  a  final 
decree  on  default  is  obtained  is  re- 
served for  later  treatment.  See  infra, 
III. 

93.  Southern  Home  Bldg.  &  Loan 
Assn.  V.  Eiddle,  129  Ala.  562,  29  So. 
667. 

In  many  cases,  no  final  decree  can 
be  pronounced  until  an  issue  has  been 
tried,  inquiries  made,  accounts  taken, 
estates  sold,  and  other  matters  ad- 
justed.     Danl.    Ch.    PI.    &    Pr.,    p.    987. 

94.  Ogilvie  v.  Knox  Ins.  Co.,  2 
Black  539,  17  L,  ed.  349;  Anderson  v. 
Eeed,    11   Iowa   177. 

Where  it  appears  from  the  answer 
of  a  defendant,  that  he  has  in  his 
hands  a  specific  sum  which  he  admits 
to  be  due  to  the  complainant,  and  other 
matters  in  the  suit  are  contested,  the 
court  will  order  the  admitted  debt  to 
be    paid    to    the    complainant    without 
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of,'*^  nor  while  exceptions  are  pending,"^  nor  before  the  defendants 
have  had  a  full  opportunity  to  answer,"^  nor  while  an  answer"**  or  de- 
murrer"'-* is  pending  or  undisposed  of.  However,  a  defendant  may  take 
a  final  decree  immediately  after  his  plea  has  been  adjudged  good.^ 
Frequently  the  rights  and  liabilities  of  the  parties  change  after 
the  bill  has  been  filed.  It  has  been  declared  several  times  that  the 
court  in  rendering  its  decree  must  look  at  the  state  of  affairs  at  the 
time  when  the  decree  is  pronounced  and  not  at  the  situation  at  the 
time  when  the  bill  was  filed.-  For  example,  the  court  will  render  its 
decree  for  all  notes  involved  in  the  litigation  and  due  at  the  time 
of  entering  its  decree,  although  they  were  not  all  due  at  the  time  when 
the  bill  was  filed.^ 

As  to  transfers  pendente  lite,  it  is  held  proper  to  dismiss  the  bill 


waiting  for  a  final  decree.  Clarkson  v. 
DePeyster,  Hopk.  Ch.  (N.  Y.)  274. 

"Where  the  supplemental  bill  upon 
■which  a  decree  was  based  did  not  ap- 
pear in  the  record  and  was  lost  before 
decree  taken,  it  was  held  that  it  was 
a  fatal  error  to  proceed  to  a  decree 
before  supplying  the  lost  files.  Groch 
f.  Stenger.  6.5  111.  481.  To  the  same 
effect  is  Bank  of  Bramwell  v.  White, 
53   W.   Va.   382,   44   S.   E.   287. 

Small  V.  Wicks,  82  Towa  744,  47 
N.  W.  1031,  held  that  the  court  need 
not  delay  in  decreeing  against  one  de- 
fendant '  in  default  until  issues  -  are 
heard  as  to  the  defendant  appearing. 
Small  V.  Wicks,  82  Iowa  744,  47  N.  W. 
1031. 

A  decree  entered  within  two  weeks 
after  the  cause  was  put  at  issue,  the 
record  not  showing  that  the  cause  was 
brought  to  a  hearing  by  stipulation, 
or  that  the  defendant  was  present  at 
the  hearing  or  had  notice  thereof,  is 
held  to  have  been  prematurely  entered. 
McKinney    v.   McKinney,   36   Mich.   37. 

95.  Blvthe  r.  Hinckley,  84  Fed.  228; 
Collin  V.  Kemp,  4  G.  Gr.  (Iowa)  119 
is  to  this  effect,  where  the  motion  is 
material. 

96.  In  Tyndale  v.  Stanwood,  187 
Mass.  531,  73  N.  E.  540,  the  court  de- 
clared: "The  final  decree,  inadvertent- 
Iv  entered  while  exceptions  were  pend- 
ing, took  effect  only  as  an  order  for 
a  decree,  which  could  not  become  oper- 
ative until  the  exceptions  were  dis- 
posed of."  And  see  Prescott  r.  Pres- 
cott,    175    Mass.   64,   55    N.    E.    805. 

97.  Hoye  v.  Penn,  1  Bland  (Md.) 
28 

98.  Coffin  r.  Kemp,  4  G.  Gr.  (Iowa) 


119;    .Jenkin     r.     McCully,     1     Morris 
(Iowa)   447. 

99.  Jenkin  v.  McCully,  1  Morris 
(Iowa)  447. 

1.  W.  A.  Gaines  &  Co.  v.  Eock 
Springs  Distilling   Co.,   179  Fed.  544. 

2.  U.  S. — Randel  v.  Brown,  2  How. 
406,  11  L.  ed.  318.  Me.— Burleigh  v. 
White,  70  Me.  130.  Okla.— Superior 
Oil  &  Gas  Co.  r.  Mehlin.  25  Okla.  73, 
ins  Pac.  545.  W.  Va.— Fulton  v.  Mes- 
senger,  61   W.   Va.   477,   56   S.   E.   830. 

If  the  defendant  is  of  age  when  a 
judgment  is  entered  but  an  infant  when 
the  action  is  brought,  he  is  bound  by 
the  judgment  unless  he  brings  a  direct 
proceeding  to  have  the  same  set  aside. 
Thain  v.  Rudisill,  126  Ind.  272,  26  N.  E. 
46. 

If  the  allegations  of  a  bill  refer  to 
the  condition  of  things  at  the  time  the 
bill  is  filed,  the  relief  afforded  must 
be  limited  to  that  state  of  facts. 
Winnipiseogee  Lake  Co.  v.  Young,  40 
N.  H.  420. 

No  decree  can  be  made  relative  to 
matters  happening  subsequent  to  the 
bringing  of  a  bill  in  chancery  unless 
they  are  brought  into  the  case  by  some 
proper  supplemental  proceeding.  Down- 
er V.  Wilsan,  33  Vt.  1. 

3.  U.  S. — Dancel  v.  Goodyear  Shoe 
Mach.  Co.,  137  Fed.  157.  Mich. — John- 
son V.  Van  Velsor,  43  Mich.  208,  5 
X.  W.  265.  Ohio. — Drake  v.  Brackett, 
1  Ohio  Dec.  (Reprint)  56,  1  West  Law 
J.  395. 

It  is  not  error  to  provide  that  one 
of  a  series  of  notes  not  yet  due  shall 
entitle  the  holder  to  judgment  on  its 
maturity.  Schoenpflug  v.  Ketcham 
(Tenn.  Ch.  App.),  52  S.  W.  666. 
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if  the  plaintiff  transfers  his  interest  pendente  lite*  and,  perhaps, 
this  must  be  done.^  However,  it  has  been  held  that  the  court  is  not 
bound  to  notice  a  transfer  pendente  litc,^  and  that  the  court  may 
proceed  to  render  a  decree  which  will  inure  to  the  benefit  of  the  as- 
signee of  the  plaintiff,^ 

Frequently,  by  statute,  provision  is  made  as  to  the  term  when  a 
decree  may  be  entered.* 

G.  Consent  Decrees.  —  In  general,  a  court  of  equity  will  render  a 
decree  conformable  to  the  agreement  of  the  parties,  when  the  parties 
consent  to  such  decree.^ 

A  conflict  of  authority  exists  as  to  whether  or  not  a  consent  decree 
must  conform  to  the  pleadings  and  proofs.^" 

A  consent  decree  is  not  a  mere  private  agreement  of  the  parties, 
but  may  be  considered  as  fully  res  adjudicata  as  a  decree  rendered 
in  invitum.^'^ 

III.    DECREES    PRO    CONFESSO.— A.    Theory  of.  — The  use 


4.  Brewer   v.   Dodge,   28    Mich.   359. 

5.  Johnson  v.  Thompson,  129  Mass. 
398. 

6.  Mechanics'  Bank  v.  Seton,  1 
Pet.  (U.  S.)  299,  7  L.  ed.  152;  Wills 
f.   Whitmore,  9   Baxt.    (Tenn.)    198. 

7.  Wills  V.  Whitmore,  9  Baxt. 
(Tenn.)   198. 

8.  Various  statutory  provisions  of 
this  character  are  discussed  in  the  fol- 
lowing cases:  Tabb  v.  Wortliam's 
Admr.,  28  Ky.  L.  Eep.  260,  89  S.  W. 
191;  Passmore  r.  Moore,  1  J.  J.  Marsh. 
(Ky.)  591;  Kanawha  Coal  Co.  r.  Bal- 
lard &  Welch  Coal  Co.,  43  W.  Va.  721, 
29  S.  E.  514;  Moore  v.  Smith,  26  W. 
Va.  379. 

By  virtue  of  Federal  Equitj'  Eules 
18  and  19,  it  is  error  to  render  a  final 
decree  for  want  of  appearance  at  the 
first  term  after  the  service  of  sub- 
poena, unless  another  rule  day  has 
intervened.  O'llara  v.  McConnell,  93 
U.  S.^  150,  23  L.  ed.  840. 

It  is  not  error  for  a  court  of  chan- 
cery to  render  a  final  decree  of  fore- 
closure of  a  mortgage  at  the  appear- 
ance term.  Delahay  v.  McConnel,  5 
111.  156. 

It  is  competent  for  the  court  to  ren- 
der a  decree  upon  the  same  day  that 
appearance  in  the  case  is  so  entered. 
Shaw  V.  National  State  Bank,  49  Iowa 
179. 

Where  a  defendant  files  his  answer, 
it  is  the  practice  of  the  court  of  chan- 
cery not  to  proceed  to  the  passage  of 
a  final  decree  (but  by  consent)  until 
the  commission  returned  has  remained 
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on  file  one  entire  term.     Oliver's  Exrs. 
V.  Palmer,  11   Gill  &  J.   (Md.)   426. 

9.  Ala. — Lewis  v,  Lewis,  Minor  35. 
m.— iCoultas  r.  Green,  43  111.  277.  Md. 
Ware  r.  Richardson,  3  Md.  505,  56  Am. 
Dec.   762. 

"A  draft  of  a  consent  decree,  agreed 
to,  and  signed  out  of  court  by  the 
parties  to  a  pending  cause,  cannot  be 
entered  as  a  consent  decree,  if,  at  the 
time  such  draft  is  offered  for  entry, 
consent  thereto  is  withdrawn,  and  its 
entry  is  objected  to  by  one  of  the 
parties  who  signed  it,  and  who  will  be 
materially  affected  therebv. "  Herold 
V.  Craig,  59  W.  Va.  353,  53  S.  E.  466, 
per  Cox,  J. 

Although  a  defendant  admits  all  the 
allegations  and  charges-  in  the  bill,  he 
does  not  thereby  consent  that  a  de- 
cree shall  be  entered  against  him,  as 
praved  for  in  the  bill.  Hendrickson 
V.   Winne,  3   How.  Pr.    (N.   Y.)    127. 

10.  The  following  cases  hold  such 
conformity  to  be  unnecessary:  Wilson 
r.  Schaefer,  107  Tenn.  300,  64  S.  W. 
208;  Tellico  Mfg.  Co.  v.  Williams 
(Tenn.  Ch.  App.),  59  S.  W.  1075;  Seller 
r.  Union  Mfg.  Co.,  50  W.  Va.  208,  40 
S.  E.  547.  Contra,  Iglehart  v.  Armiger, 
1  Bland  (Md.)  519. 

11.  Harding  v.  Harding,  198  U.  S. 
317,  25  Sup.  Ct.  679,  49  L.  ed.  1066, 
reversing  judgment  140  Cal.  690,  74 
Pac.    284. 

A  consent  decree  binds  the  consent- 
ing parties  only.  Myllius  v.  Smith,  53 
W.  Va.  173,  44  S.  E.  542. 
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of  decrees  pro  confesso  is  now  well  established  in  the  United  States. 
The  object  of  such  a  decree  is  to  provide  a  just  and  reasonably  expedi- 
tious mode  of  obviating  the  delays  and  difficulties  to  which  complain- 
ants are  subjected  by  the  neglect  of  defendants  and  their  disobedience 
of  the  mandates  of  the  court.'-  Moreover,  it  dispenses  with  the  former 
practice  of  prosecuting  a  party  to  a  contempt  and  sequestration.'^ 

B.  When  Bill  May  be  Taken  Pro  Confesso.  —  1.  In  General. 
A  bill  may  be  taken  pro  confesso  if  a  party  having  been  duly  served, 
or,  having  entered  his  appearance,  fails  to  file  a  demurrer,  plea  or 
answer  to  the  bill  within  the  time  prescribed.'* 

2.  Excuses  for  Failure  to  Plead.  — a.  Want  of  Service.  — It  is 
well  settled  that  if  the  defendant  has  not  been  properly  served,  a  decree 
pro  confesso  entered  against  him  is  erroneous.'^  It  must  appear  that 
the  party  has  been  duly  served  and  that  a  proper  return  has  been 
made.'^ 

The  practice  of  taking  decrees  pro  confesso  against  non-resident 
defendants  served  by  publication  is  generally  recognized.  In  such 
eases  it  must  appear  that  all  the  details  prescribed  by  statute  to  per- 
fect such  service  have  been  complied  with  before  the  decree  can  be 


12.  Prout  V.  Dade  County  Security 
Co.,  55  Fla.  816,  47  So.  12. 

The  mode  of  practice  of  taking  bills 
pro  confesso  is  of  such  serious  eon- 
sequence  to  the  rights  of  the  parties, 
that  it  is  both  proper  and  necessary 
that  it  should  be  strictly  confined  with- 
in the  limits  prescribed  by  statute  anl 
rules  of  court.  Lanum  v.  Steel,  10 
Humph.    (Tenn.)    280. 

Not  only  a  bill  proper  but  also  a 
cross-bill  or  an  answer  in  the  nature 
of  a  cross-bill  may  be  taken  as  con 
fessed.  Coach  r.  Adsit,  97  Mich.  .563, 
56  N.  W.  937;  Goff  V.  Price,  42  W.  Va. 
384,  26  S.  E.  287. 

A  bill  need  not  be  ta'.ien  as  con- 
fessed against  defendants  from  whom 
no  relief  is  sought.  Ligget  v.  Wall,  2 
A.  K  Marsh.  (Ky.)  149. 

13.  Caines  v.  Fisher,  1  Johns.  Ch. 
(N.  Y.)   8. 

14.  U.  S.  —  Halderman  v.  Haider- 
man,  1  Hempst.  407,  11  Fed.  Cas.  No. 
5,908;  Fellows  v.  Hall,  3  McLean  487, 
8  Fed.  Cas.  No.  4,723.  Ala.— Dunning 
V.  Stanton,  9  Port.  513.  Ark.— Beinie 
f.  Vanderveer,  16  Ark.  616;  Hatfield 
V.  Brown,  8  Ark.  283.  Fla.— Interna- 
tional Kavlin  Co.  v.  Vause,  55  Fla. 
641,  46  So.  3;  Kay  v.  Frank,  44  Fla. 
681,  32  So.  925.  111.— Grob  v.  Cush- 
man,  45  111.  119.  Ind.— Comley  v.  Hen- 
diicks,  8  Blackf.  1S9;  Elston  v.  Drake, 


5  Blackf.  540.  Miss.— Sheffield  v.  Fried- 
berg,  84  Miss.  188,  36  So.  242;  Chewn- 
ing  V.  Nichols,  1  Smed.  &  M.  Ch.  122. 
N.  J.— Young  V.  Young,  17  N.  J.  Eq. 
161;  Emery  r.  Downing,  13  N.  J.  Eq. 
59.  N.  Y.  — Hoxie  r.  Scott,  1  Clarke 
Ch.  457.  W.  Va.— Katzenstein  r.  Pra- 
ger,  67  W.  Va.  343,  67  S.  E.  792. 

A  decree  pro  confesso  cannot  be  en- 
tered for  the  want  of  appearance  of 
the  defendant,  at  least  in  Florida. 
Lente  v.  Clarke,  22  Fla.  515,  1  So. 
149. 

15.  Fla.— Lybass  v.  Town  of  Ft. 
Myers,  56  Fla.  817,  47  So.  346;  Sara- 
sota Ice,  Fish  &  Power  Co.  v.  Lyle  & 
Co.,  53  Fla.  1069,  43  So.  602.  Ind. 
Reed  v.  Glover,  6  Blackf.  345.  Ky. 
Johnston  i'.  Maceonnell,  3  Bibb  1; 
Bradley  r.  Lamb,  Hard.  527;  Aj-ers  v. 
Scott,  Sneed  162.  La.— Morris  v. 
Bailey,  15  La.  Ann.  2.  Md.— Hurtt  v. 
Crane,  36  Md.  29.  W.  Va.— Goff  v. 
Price,  42  W.  Va.  384,  26  S.  E.  287. 

16.  Pegg  V.  Copp,  2  Blackf.  (Ind.) 
257;  Taylor  v.  Jackson,  2  Bibb  (Ky.) 
572. 

An  order  taking  a  bill  for  confessed 
should  not  be  made  before  the  process 
is  served  on  all  the  defendants  con- 
cerned in  interest  with  those  against 
whom  the  confession  is  taken.  Alex- 
ander V.  Quigley's  Exrs.,  2  Duv.  (Ky.) 
399. 
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entered.^'  Obviously,  when  the  defendant  makes  an  entry  of  appear- 
ance, service  is  made  unnecessary.^^  A  decree  pro  confesso  without 
service  of  process  or  appearance  is  absolutely  void,^** 

b.  Death  of  Party  Bound  To  Plead.  — Where  the  party  under 
obligation  to  answer  dies  before  the  expiration  of  the  time  allowed 
for  answer,  it  is  improper  to  take  the  bill  for  confessed  as  against 
him  although  he  died  before  answering.-" 

c.  Failure  To  Plead  After  Amendment  of  Bill.  —  After  the  amend- 
ment of  a  bill,  the  bill  as  amended  may  be  taken  as  confessed.-^  How- 
ever, the  defendant  must  be  given  the  full  opportunity  prescribed  in 
such  cases  to  answer  the  bill  as  amended." 

d.  Insufficient  Answer.  —  If  the  answer  filed  be  insufficient,  the 
plaintiff  may  except  thereto  for  insufficiency,  and  if  the  answer  be 
adjudged  insufficient,  it  is  the  duty  of  the  defendant  to  file  a  further 
answer.    If  he  fails  to  do  this,  the  bill  may  then  be  taken  as  confessed 


17.  Ala.— Keiffer  v.  Barney,  31  Ala. 
192.  Ark.— Saffold  v.  Saffold,  14  Ark. 
408.  Ky. — Brown  V.  Humphreys,  1  J.  J. 
Marsh.  392;  Eobertson  r.  Crawford,  1 
A.  K.  Marsh.  449;  Copeland  v.  Curry, 
Sneed  ISO;  Lewis  v.  Hancock,  Sneed 
151.  Me. — Adams  v.  Stevens,  49  Me. 
362.  Md. — Central  Bank  v.  Copeland, 
18  Md.  305.  N.  J.— McCahill  v.  Equit- 
able Life  Assur.  Soc,  26  N.  J.  Eq.  531. 
N.  y. — Sawyer  v.  Sawyer,  3  Paige  263; 
Southwick  V.  Van  Bussum,  1  Paige  648. 
Tenn. — Grewar  v.  Henderson,  1  Tenn. 
Ch.  76;  Douglass  V.  Evans,  1  Overt.  82. 
W.  Va. — Billmyer  Lumb.  Co.  v.  Mer- 
chants' Coal  Co.,  66  W.  Va.  696,  66 
S.   E.  1073. 

The  statutory  provisions  in  Arkan- 
sas are  discussed  in  Henry  v.  Black- 
burn, 32  Ark.  445. 

An  order  pro  confesso  entered  before 
the  proof  of  service  of  the  subpoena 
has  been  made  or  filed,  is  premature 
and  irregular.  Good  practice  requires 
an  affirmative  showing  of  the  non-ap- 
pearance of  the  defendant,  as  a  pre- 
liminary to  an  order  pro  confesso. 
Eaton  V.  Eaton,  33  Mich.  305. 

18.  This  proposition  is  impliedly 
recognized  in  Woods  v.  Dickinson,  7 
Maekey  (D.  C.)  301;  Chewning  V. 
Nichols.   Smed.    &   M.   Ch.    (Miss.)    122. 

19.  Blanton  v.  Hall,  2  Heisk,  (Tenn.) 
423. 

When  one  of  several  trustees,  wlio 
have  been  made  defendants  to  a  bill, 
dies,  and  another  person,  by  consent 
in  court,  is  substituted  in  his  stead, 
the    irregularity,    if    there    be    any,    is 

Vol.  VI 


waived;  and  if  said  substituted  party 
appears  by  attorney,  and  fails  to  an- 
swer, a  decree  pro  confesso  may  be 
taken  against  him,  notwithstanding  ho 
may  not  have  been  served  with  pro- 
cess. Mobile  &  C.  P.  R.  Co.  v.  Talman, 
15  Ala.  472. 

It  is  not  error  to  render  a  decree 
pro  confesso  against  unknown  heirs, 
where  it  does  not  appear  from  the  rec- 
ord that  they  were  minors.  Newlin  v, 
Snyder,  78  111.  528. 

20.  Gordan  v.  Faircloth,  27  Ga.  372. 

21.  Black  V.  Lusk,  69  HI.  70;  Trust 
&  Fire  Ins.  Co.  v.  Jenkins,  8  Paige 
(N.   Y.)    589. 

22.  Nelson  v.  Eaton,  66  Fed.  376, 
13  C.  C.  A.  523,  27  U.  S.  App.  677; 
Harris  v.  Deitrich,  29  Mich.  366. 

Where  a  complainant  amends  his 
bill  during  the  running  of  an  order  for 
an  absent  defendant  to  appear,  it  is 
not  necessary  to  obtain  a  new  order 
for  the  absentee  to  appear  and  answer 
the  bill  as  amended,  and  to  advertise 
a  second  time.  Bond  V.  Howell,  11 
Paige   (N.  Y.)   233. 

Upon  the  filing  of  a  supplemental 
bill  in  chancery  it  is  not  necessary  un- 
der the  Illinois  practice,  that  a  sum- 
mons should  issue,  nor  an  appearance 
be  entei-ed  before  a  pro  confesso  order 
can  be  entered.  It  is  not  error  to 
require  a  defendant  already  in  court 
by  service,  to  answer  a  supplemental 
bill,  and  on  his  failure  to  so,  to  ren- 
der a  decree  pro  confesso  to  such  sup- 
plement.    Mix  V.  Beach,  46  111.  811. 
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for  want  of  further  answer.-^  However,  the  plaintiff  cannot  treat  a 
defective  answer  as  a  nullity  and  have  the  bill  taken  as  confessed  for 
want  of  answer  without  excepting  to  the  same  and  having  it  adjudged 
insufficient.^* 

C.  Proceedings  to  Take  Bill  Pro  Confesso.  —  1.  General  Rule. 
A  decree  pro  confesso  cannot  be  entered  while  a  demurrer,^^  plea,^'' 
answer,-^  motion,-^  or  any  issue  raised  by  the  pleadings,-*^  remains 
undisposed  of.^''  In  many  jurisdictions,  by  statute  or  by  rule  of  court, 
the  time  within  which  a  decree  pi'o  confesso  may  be  entered  is  pre- 
scribed by  statute.^^ 

Several  authorities  treat  the  entry  of  a  decree  pro  confesso  as  a 
merely  ministerial  act  and  not  as  being  of  a  judicial  character.^- 


23.  111.— Yates  v.  Continental  Ins. 
Co.,  207  111.  512,  69  N.  E.  779;  Bauerle 
V.  Long,  165  111.  340,  46  N.  E.  227; 
Work  V.  Hall,  79  111.  196.  Ind,— Pegg 
t\  Davis,  2  Blackf.  281.  Ky.— Philips 
V.  Coons,  4  Bibb  247.  Md.— Parron  v. 
Brannock,  2  Bland,  450  note.  Tenn. 
Lanum  f.  Steel,  10  Humph.  280;  Lea 
V.  Vanbibber,  6  Humph.  18. 

24.  Ewing  V.  Blight,  3  Wall.  Jr.  134, 
8  Fed.  Cas.  No.  4,589;  Clinch  Biver 
Mineral    Co.   v.    Harrison,    91    Va.    122, 

21  S.  E.  660. 

After  overruling  a  demurrer  a  decree 
pro  confesso  may  be  entered.  Gates  & 
Bro.  V.  Cragg,  li  W,  Va.  300. 

The  question  whether  the  defendant 
should  be  ruled  to  answer,  is  one  of 
discretion,  and  will  not  be  reviewed. 
Koach   V.   Chapin,   27  111.    194. 

25.  Joest  V.  Adel,  209  111.  432,  70 
N.  E.  638. 

26.  Jordan  V.  Jordan,  16  Ga.  446; 
Smith   V.   Cozart,   45   Miss.   698. 

27.  D.  C— Wagenhurst  r.  Wineland, 

22  App.  Cas.  356.  Fla.— King  r.  Bell, 
54  Fla.  568,  45  So.  488.  111.— Gris- 
wold   V.  Brock,   29  111.  App.  423. 

Where  an  answer  was  actually  filed 
before  an  order  taking  a  bill  in  equity 
pro  confesso  was  obtained,  but  after 
the  time  limited  for  answering  had  ex- 
pired, it  was  irregular  to  take  an  or- 
der for  judgment  for  want  of  an  an- 
swer without  first  having  such  answer 
removed  from  the  record.  Maxwell  v. 
Jarvis,   14  Wis.   506. 

28.  Blythe  v.  Hinckley,  84  Fed.  228. 

29.  Sampson  v.  Hendricks,  8  Blackf. 
(Ind.)  288. 

30.  It  has  been  held  that  under 
Equity  Eule  18  a  demurrer  lacking  the 
affidavit  of  defendant  and  certificate 
of  counsel  required  by  Rule  31,  is  fatal- 


ly defective,  and  that  a  decree  pro 
confesso  may  be  entered.  Sheffield 
Furnace  Co.  v.  Witherow,  149  U.  S. 
574,  13  Sup.  Ct.  936,  37  L.  ed.  853. 

31.  Such  provisions  in  various  states 
are  discussed  by  the  following  authori- 
ties: Ala. — Pitfield  v.  Gazzam,  2  Ala. 
325.  Fla.— Ropes  r.  McCabe,  40  Fla. 
388,  25  -So.  273;  Johnson  v.  Johnson, 
23  Fla.  413,  2  So.  834;  Lente  v.  Clarke, 
22  Fla.  515,  1  So.  149.  Ga.— Carter  v. 
Jordan,  15  Ga.  76;  Guerry  v.  Durham, 
11  Ga.  9.  Ind.— Piatt  v.  .ludson,  3 
Blackf.  235.  Ky.— Bedford  v.  Duly,  1 
A.  K.  Marsh.  220;  Kenton  v.  Carswell, 
Sneed  119.  Tenn. — Tipton  r.  Tipton, 
118  Tenn.  691,  104  S.  W.  237;  Wes- 
sells  V.  Wessells,  1  Tenn.  Ch.  60. 

Anticipatory  Decree.— An  order  to 
take  a  bill  pro  confesso,  unless  the  de- 
fendant answers  it  by  a  certain  day 
given,  cannot  be  anticipated,  and  a 
decree  pro  confesso  passed  in  anticipa- 
tion of  such  day.  Fitzhugh  v.  Mc- 
Pherson,  9  Gill  &  J.  (Md.)   51. 

32.  The  want  of  a  formal  order  on 
the  record,  that  the  bill  be  taken 
pro  confesso,  cannot  be  assigned  for 
error.      Savage   f.    Berry,   3    111.    545. 

In  Lanum  v.  Steel,  10  Humph. 
(Tenn.)  280,  it  is  declared  that  accord- 
ing to  the  Tennessee  practice,  orders 
for  taking  bills  pro  confesso  properly 
appertain  to  the  duties  of  the  clerk 
and  master,  and  not  of  the  chancellor, 
and  should  be  made  at  the  rules  and 
not  in  court.  Seay  v.  Seay,  1  Tenn. 
Ch.  2,  to  the  same  effect. 

Under  statute,  in  Georgia,  no  order 
need  be  taken  for  the  purpose  of  tak- 
ing a  bill  pro  confesso,  but  a  decree 
can  be  entered  by  complainant,  or  his 
solicitor  in  his  absence.  Miller  V.  Wil- 
'kins,  79  Ga.  675,  4  S.  E.  261. 
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A  rule  requiring  an  affidavit  of  regularity  of  the  steps  to  take  the  bill 
as  confessed  is  for  the  convenience  of  the  judge  only,  and  its  absence 
does  not  invalidate  proceedings  which  are  in  fact  correct.^^ 

It  is  improper,  in  an  affidavit  of  regularity,  to  detail  the  proceed- 
ings at  length.  The  affidavit  should  simply  state  that  the  bill  had 
been  taken  as  confessed  upon  a  personal  service  of  the  subpoena,  or 
on  a  voluntary  appearance  of  the  defendant,  or  upon  a  proceeding 
against  him  as  an  absentee,  as  the  case  may  be,  and  that  all  the  pro- 
ceedings to  take  the  bill  as  confessed  are  regular,  unless  in  a  special 
case  where  the  solicitor  wishes  to  submit  the  question  of  regularity  to 
the  decision  of  the  court.^* 

Under  the  rules  of  the  United  States  supreme  court,  such  decree  is  not 
w^hat  the  complainant  chooses  to  make  it,  but  must  be  proper  upon 
the  statements  of  the  bill  assumed  to  be  true.^'* 

2.  Notice.  —  "Wliether  or  not  a  defendant  in  chancery,  served  with 
process  to  appear,  is  bound  to  take  notice  of  any  subsequent  proceed- 
ings in  the  suit  and  is  entitled  to  further  notice  when  the  plaintiff 
proposes  to  take  the  bill  as  confessed,  is  a  question  concerning  which 
there  is  a  conflict  of  opinion.  Frequently  the  decision  rests  upon  local 
statutes,  rules  or  customs.^" 


It  is  held  in  Lewis  r.  Hanoocl?,  Sneed 
(Ky.)  151,  that  an  order  pro  confesso 
against  defendants  served  by  publica- 
tion must  be  made  in  open  court  and 
cannot  be  done  at  the  rules.  But  in 
Allen  V.  Coffman,  1  Bibb  (Ky.)  469, 
in  which  case  the  defendant  was  duly 
subpoenaed,  it  is  held  that  taking  a 
bill  pro  confesso  in  the  office  at  the 
rules    in    the    first    instance    is    correct. 

A  decree  pro  confesso  may  be  ren- 
dered without  evidence  in  support  of 
the  bill.  Humphreys  v.  Darlington,  3 
G.  Gr.  (Iowa)   588. 

A  bill  may  be  taken  for  confessed 
without  first  filing  the  exhibits.  Gwin 
V.  Stone,  1  Smed.  &  M.  Ch.  (Miss.) 
124. 

It  is  a  matter  of  discretion  with 
the  court  to  extend  the  time  for  an- 
swering. To  this  effect,  see  Dougherty 
V.  Jones,  11  Ga.  431;  Collins  v.  Crotty, 
65  111.  545. 

33.  Ireland  v.  Woolman,  15  Mich. 
253. 

34.  Nott  V.  Hill,  6  Paige  (N.  Y.)  9. 
Security    To    Abide     Future    Order. 

By  statute,  in  proceedings  against  ab- 
sent debtors,  the  court  upon  taking  the 
bill  for  confessed  and  making  a  de- 
cree must  require  the  plaintiff  to  give 
security  for  abiding  such  future  order 
as  may  be  made  for  restoring  the  es- 
tate  or   effects   of   the   absent   defend- 
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ant,  upon  his  appearance,  and  answer- 
ing the  bill;  and  a  decree  without  such 
security  is  erroneous.  Klinefelter  v. 
Blaine,  3  Dana  (Ky.)  467.  And  see 
Grant  V.  Stewart,  1  Desaus.  (S.  C.) 
136. 

35.  Thomson  V.  Wooster,  114  U.  S. 
104,  5  Sup.  Ct.  7SS,  29  L.  ed.  105; 
Wong  Him  v.   Callahan,   119   Fed.   381. 

36.  The  following  authorities  hold 
such  notice  to  be  unnecessary:  Ala. 
Vary  v.  Thompson,  168  Ala.  367,  52 
So.  951.  Me. — Glover  v.  Jones,  95  Me. 
303,  49  Atl.  1104.  Md.— Harrison  v. 
Morton,  87  Md.  671,  40  Atl.  897.  N.  J. 
Oakley  v.  O'Neill,  2  N.  J.  Eq.   287. 

Such  notice  is  necessary  according  to 
Sterling  v.  Ashton,  12  Phila.  (Pa.) 
227,  34  Leg.  Int.  362. 

Necessary  if  the  defendant  has  ap- 
peared but  has  not  answered.  Wampler 
V.  Wolfiuger,  13  Md.  337. 

If  plaintiff  amends  his  complaint,  de- 
fendant must  be  notified.  Howton  V. 
Jordan,  154  Ala.  428,  46  So.  234. 

Under  the  twentieth  rule  for  the 
regulation  of  the  practice  of  federal 
circuit  courts  in  equity,  the  interlocu- 
tory order  for  taking  a  bill  for  con- 
fessed is  not  required  to  be  served  be- 
fore entering  a  final  decree,  and  con- 
sequently the  want  of  such  service  is 
not  ground  for  a  bill  of  review.  Bank 
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3.  Rule  to  Answer.  —  In  some  jurisdictions  a  rule  to  answer 
mstanter  is  required  before  a  decree  pro  confcsso  can  be  taken.'' 

D.  Setting  Aside  Decree.  —  1.  In  Discretion.  —  The  court  may, 
upon  application,  for  cause  shown,  set  aside  and  vacate  a  decree  pro 
confesso  and  allow  an  answer  to  be  filed.^^  Such  applications  are 
addressed  to  the  discretion  of  the  court  in  most  jurisdictions.^^  Gen- 
erally, the  application  will  be  granted,  if  the  applicant  has  not  con- 
ducted himself  unreasonably  and  if  no  serious  injury  will  result.*" 

Good  cause  must  be  shown  for  the  conduct  of  the  defendant  in  failing 
to  answer."     Moreover,  the  defendant  is  required  to  show  that  he 


of    United    States    v.     White,     8     Pet. 
(U.  S.)   262,  8  L.  ed.  938. 

37.  The  use  of  the  rule  to  answer 
in  this  connection  is  discussed  in  the 
following  cases:  Nesbit  f.  St.  Patrick's 
Church,  9  N.  J.  Eq.  76.  Under  the 
seventeenth  rule  of  equity  adopted  in 
1822.  Pendleton  r.  Evans,  4  Wash. 
C.  C.  336,  19  Fed.  Cas.  No.  10,920; 
Halderman  f.  Halderman.  1  Hempst. 
407,  11  Fed.  Cas.  No.  5.908. 

There  is  no  such  rule  in  Illinois. 
Grob  V.  Cushman,  45  111.   119. 

38.  Fla.— Horner  r.  White,  46  Fla. 
479,  35  So.  662.  Ky.— Moore  v.  Moore, 
5  Dana  464.  Mich.— Low  v.  Mills, 
61  Mich.  35,  27  N.  W.  877.  N.  J.— Mu- 
tual Life  Ins.  Co.  v.  Sturges,  32  N.  J. 
Eq.  678;  Williamson  r.  Sykes,  13  N. 
.7.  Eq.  182.  Pa.— Smith  r.  Carter,  219 
Pa.  315,  68  Atl.  736.  R.  I.— Masterson 
r.  Whipple,  27  R.  I.  192,  61  Atl.  446. 
Tenn.— Cook  v.  Dews,  2  Tenn.  Ch.  496. 
W.  Va.— Ferrell  r.  Camden,  57  W.  Va. 
401,  50  S.  E.  733;  Morrison  &  Co.  V. 
Leach,  55  W.  Va.  126,  47  S.  E.  237. 

After  an  order  that  a  bill  be  taken 
pro  confesso,  merely  gratuitously  put- 
ting in  an  answer  is  not  sufficient  to 
set  aside  the  order.  Carter  v.  Torrance, 
11  Ga.  654. 

If  the  defendant  be  absent  from  the 
state  when  a  decree  pro  confesso  is 
rendered  against  him,  his  remedy  is  to 
come  in  and  defend;  he  cannot  insti- 
tute a  new  suit  while  the  former  de- 
cree remains  in  force.  Davoue  v.  Fan- 
ning, 4  Johns.  Ch.  (N.  Y.)  199. 

39.  U.  S.— Dean  f.  Mason,  20  How. 
198,  15  L.  ed.  876;  Provident  Life  & 
Trust  Co.  V.  Camden  &  T.  E.  Co..  177 
Fed.  854,  101  C.  C.  A.  68.  Ala.— Hur- 
ter  V.  Eobbins,  21  Ala.  585.  111. — Pow- 
ell V.  Clement,  78  111.  20;  Collins  v. 
Crottv,  65  111.  545.  Tenn.— Edwards 
V.  Turner  (Tenn.  Ch.  App.),  47  S.  W. 
144;  Buchanan  v.  McManus,  3  Humph. 


449.  Contra,  Pond  v.  Lockwood,  11 
Ala.  567  (by  statute);  Bailey  r.  Jones, 
107  Md.  405,  68  Atl.  881. 

40.  Ga. — Carter  v.  Torrance,  11  Ga. 
654.  Mich.  — Smith  v.  Saginaw  City 
Bank,  Har.  426;  Graham  v.  Elmore, 
Har.  265;  Hart  V.  iLinsdav,  Walk.  Ch. 
72;  Eussell  v.  Waite,  Walk.  Ch.  31. 
Miss. — Gwin  v.  Harris,  1  Smed.  &  M. 
Ch.  528.  N.  J. — Emery  v.  Downing, 
13  N.  J.  Eq.  59. 

41.  Fla.— Stribling  v.  Hart,  20  Fla. 
235,  Mich.— Thayer  v.  Swift,  Walk. 
Ch.  384.  Tenn.— Bashaw  v.  Temple, 
115  Tenn.  596,  91  S.  W.  202;  Cain  v. 
Jennings,  3  Tenn.  Ch.  131  (under 
statute). 

The  showing  of  cause  in  the  follow 
ing  eases  were  held  insufficient:  Fla 
King  V.  Bell,  54  Fla.  568,  45  So.  488 
Miss. — Kitchins  r.  Harrall,  54  Miss 
474.  N.  J.— Mulford  v.  Ecilly,  32  N 
J.  Eq.  419.  Tenn.  — Campbell  v.  At 
wood   (Tenn.  Ch.  App.),  47  S.  W.  168 

Press  of  business  of  counsel  held 
insufficient  cause  in  Cook  v.  Dews,  2 
Tenn.   Ch.   496. 

The  mere  fact  that  the  allegations 
of  the  bill  taken  for  confessed  are 
false  is  no  ground  for  setting  the  de- 
cree aside.  Bell  v.  Eucker,  4  B.  Mon. 
(Ky.)   452. 

The  following  were  held  to  be  suf- 
ficient causes  for  setting  the  decree 
pro  confesso  aside:  Inadvertence  of 
defendant  (Yost  r.  Alderson,  58  Miss. 
40) ;  misrepresentation  in  obtaining  de- 
cree pro  confesso  (Williams  v.  Duncan, 
44  Miss.  375) ;  collusion  (Ash  v.  Bowen, 
10  Phila.  68,  30'  Leg.  Int.  226);  neglect 
of  defendant's  solicitor  (Graham  v. 
Elmore,  Har.  (Mich.)  265);  neglect  of 
agent  in  defending  the  suit  (Wayne 
V.  Washington  Mut.  Ins.  Co.,  1  Ohio 
Dec.  181,  3  West  Law  J.  305);  defect- 
ive service  (Hawkins  r.  Brown  fE.  I.], 
68  Atl.  474);  want  of  jurisdiction  over 
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has  a  meritorious  defense,"-  with  the  exception  of  cases  wherein  the 
bill  is  substantially  defective." 

2.  Application.  —  The  customary  method  of  application  to  have  a 
decree  pro  confesso  set  aside  is  by  motion"  or  petition,'^  accompanied 
by  an  answer*"*  or  a  statement  of  reasons  for  not  so  accompanying  the 
same;*^  and  in  addition,  or  in  place  thereof,  an  affidavit  showing  tlie 
merits  of  the  application.***  The  affidavit  must  be  made  by  the  defend- 
ant himself  in  the  absence  of  extraordinary  circumstances.*" 

3.  Setting  Aside  on  Terms.  —  In  many  cases  the  court  will  set 
aside  a  decree  and  attach  terms  or  conditions  in  the  setting  aside  ;'^° 
for  example,  the  decree  may  be  set  aside  to  enable  defendant  to  answer 
but  not  to  plead,^^  or  upon  condition  that  the  defendant  pay  the  costs.^- 

E.  Function  and  Effect  of  Decree  Pro  Confesso,  —  A  decree 
pro  confesso  has  the  effect  of  an  answer  admitting  the  allegations  of 


party  (Non-Magnetic  Watch  Co.  v. 
Assn.  Horlogere  Suisse,  45  Fed.  210); 
mental  debility  of  defendant  (Hay- 
wood V.  Coman,  4  N.  C.  204,  2  Car. 
Law  Rep.  106) ;  premature  entry  of 
decree  pro  confesso  (Roberts  v.  Brooks, 
71  Fed.  914) ;  oversight  of  counsel 
(Benjamin  Schwartz  &  Sons  r.  Ken- 
nedy, 156  Fed.  316);  surprise  (Miller 
V.  Wright,  25  N.  J.  Eq.  340);  decree 
pro  confesso  irregularly  entered  (Fel- 
lows V.  Hall,  3  McLean"281,  8  Fed.  Cas. 
No.  4,722);  want  of  notice  (McGowan 
V.  James,   12   Sm.ed.   &  M.    (Miss.)    445. 

A  defect,  apparent  on  the  face  of 
the  bill,  of  jurisdiction  of  the  person 
of  the  defendant,  may  be  taken  advan- 
tage of  by  a  motion  to  vacate  a  decree 
pro  confesso.  Eldred  v.  American  Pal- 
ace Car  Co.,  103  Fed.  209. 

The  defendant  should  object  to  the 
decree  at  the  earliest  possible  moment. 
Glos  v.  Shedd,  218  111.  209,  75  N.  E. 
887;  Evarts  V.  Becker,  8  Paige  (N,  Y.) 
506. 

42.  ria. — ^Prout  V.  Dade  County  Se- 
curity Co.,  55  Fla.  816,  47  So.  12;  Keil 
V.  West,  21  Fla.  508.  111.— Terry  v. 
Eureka  College,  70  111.  236;  Grubb  v. 
Crane,  5  111.  153.  Mich.— Mills  v.  Mc- 
Leod,  86  Mich.  290,  49  N.  W.  134; 
Stockton  V.  Williams,  Har.  241;  Bilox 
City  R.  Co.  V.  Maloney,  19  So.  832. 
N.  Y.— Wells  V.  Cruger,  5  Paige  164. 
Tenn. — 'Lewis  v.  Simonton,  8  Humph. 
185;  Kelly  v.  Roane  Iron  Co.  (Tenn. 
Ch.  App.),  53  S.  W.  1102;  Cain  v.  Jen- 
nings, 3  Tenn.  Ch.  131;  Totten  v. 
Nance,  3  Tenn,  Ch.  264.  Wis.— Bab- 
cock  V.  Perry,  4  Wis.  31. 

43.  Cooke  v.  Haungs,  113  111.  App. 
501. 
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44.  Beekman  i\  Peck,  3  .Tohns.  Ch. 
(N.  Y.)  415. 

45.  Hart  v.  Linsday,  Walk.  Ch. 
(Mich.)  72. 

46.  III.— ^Colehour  v.  Bass,  143  111. 
App.  530.  Mich.  — Stockton  v.  Williams, 
liar.  241.  N.  Y.— Hunt  v.  Wallis,  6 
Paige  371.  Tenn.  — Stark  v.  Murphy 
(Tenn.  Ch.  App.),  52  S.  W.  736. 

47.  Pittman  v.  McClellan,  55  Miss. 
299. 

48.  TJ.  S. — ^Schoffield  v.  Horse  Springs 
Cattle  Co.,  65  Fed.  433.  111.— Dunn  v. 
Keegin,  4  111.  292.  Mich.— Bank  of 
Michigan  r.  Williams,  Har.  219.  Tenn. 
Cook  i:  Dews,  2  Tenn.  Ch.  496.  Wis. 
Mowry  v.  Hill,  11  Wis.  146. 

49.  Totten  v.  Nance,  3  Tenn.  Ch. 
264;    Cook   V.   Dews,   2   Tenn.    Ch.   496. 

50.  Quincy  v.  Foot,  1  Barb.  Ch. 
(N.  Y.)  496;  Wilson  V.  Waterman,  6 
Rich,  Eq.  (S.  C.)   255. 

51.  Allen  r.  Baugus,  1  Swan  (Tenn.) 
404. 

52.  McFarland  v.  State  Sav.  Bank, 
129  Fed.  244;  Gerard  v.  Gerard,  2 
Barb.  Ch.   (N.  Y.)    73. 

If  the  decree  pro  confesso  be  set 
aside,  in  the  absence  of  an  agreement 
to  the  contrary,  the  defendant  may 
set  up  the  statute  of  limitations  as  a 
defense.  Belt  v.  Bowie,  65  Md.  350, 
4  Atl.  295;  Douglas  r.  Douglas,  3  Edw. 
Ch.  (N.  Y.)   390. 

If  a  statute  provides  for  the  setting 
aside  of  a  decree  pro  confesso  upon  the 
filing  of  an  answer,  a  plea  will  not  suf- 
fice to  take  the  place  of  an  answer. 
Bank  of  St.  Mary's  v.  St.  John,  25 
Ala.  566. 
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the  bill  to  be  true,®^  as  against  those  defendants  who  have  permitted  a 
decree  pro  confesso  to  be  entered  against  them,^^*  even  though  the 
plaintiff  has  not  sworn  to  the  bill.^^  However,  it  is  an  admission  of 
the  facts  alleged  in  the  bill  and  not  of  the  conclusions  of  law  therein 
contained.^'^  Moreover,  it  is  an  admission  only  of  definite  and  certain 
allegations  of  the  bill,"  and  of  facts  which  are  well  pleaded.^^ 


53.  Ala.— Butler  r.  Butler,  11  Ala. 
668.  111.— Crawford  r.  Cook,  55  111. 
App.  351;  Parke  v.  Brown,  12  111.  App. 
291.  Ky. — Atterberry  v.  Knox,  8 
Dana  282.  Tenn. — Bashaw  v.  Temple, 
115  Tenn.  596,  91  S.  W.  202;  Clay- 
brook  V.  Wade,  7  Coldw.  555;  Stone 
V.  Duncan,  1  Head  103;  Koen  V.  White's 
Heirs,  Meigs  358;  Jackson  v.  Honey- 
cut,  1  Overt.  30. 

"A  pro  confesso  decree  is  as  binding 
upon  the  parties  thereto  upon  all  ques- 
tions involved  in  the  suit  as  is  a  con- 
tested decree  on  the  same  questions." 
Harrington  v.  Dickinson,  155  Mich. 
161,  118  N.  W.  931. 

A  decree  pro  confesso  is  binding  un- 
til set  aside,  although  the  defendant 
by  reason  of  non-residence  may  have 
an  opportunity,  by  statute,  to  have  the 
same  set  aside.  Watlington  v.  Howley, 
1  Desaus.  (S.  C.)  167. 

The  only  effect  of  a  decree  pro  con- 
fesso is  to  enable  the  case  to  be  pro- 
ceeded with  ex  parte  against  the  de- 
fendant as  to  whom  it  is  taken.  Un- 
less followed  by  a  final  decree,  it  set- 
tles no  rights.  Lockhart  f.  Horn,  3 
Woods    542,   15   Fed.    Cas.   No.    8,446. 

An  order  taking  a  bill  for  confessed 
does  not  prevent  the  filing  of  a  meri- 
torious answer  at  any  time  before  the 
submission  of  the  case  for  trial.  Alex- 
ander V.  Quigley's  Exrs.,  2  Duv.  (Ky.) 
399. 

54.  Fulton  V.  Woodman,  54  Miss. 
158;  Holloway  v.  Moore,  4  Smed.  & 
M.   (Miss.)   594. 

Where  a  joint  suit  is  brought  against 
a.  fraudulent  grantor  and  grantee  and 
the  grantor  answers  denying  fraud,  and 
the  grantee  allows  a  decree  pro  con- 
fesso to  be  entered  against  himself, 
the  answer  of  the  grantor  is  evidence 
in  favor  of  the  grantee.  This  is  to 
be  distinguished  from  a  case  wherein 
the  defenses  are  entirely  separate. 
Here  they  are  indissolubly  connected. 
There  can  be  no  fraudulent  grantee 
without  a  fraudulent  grantor.  Duns- 
comb  V.  Wallace,  105  Tenn.  385,  59 
S.  W.  1013. 


55.  Schoenflug  v.  Keteham  (Tenn. 
Ch.  App.),  52  S.  W.  666. 

56.  Ala.  —  Johnson  v.  Hathaway, 
155  Ala.  516,  46  So.  760.  D.  C— Per- 
kins V.  Tyrer,  24  App.  Cas.  447.  Tenn. 
Doak  r.  Stahlman  (Tenn.  Ch.  App.), 
58  S.  W.  741;  Barnes  v.  Brown,  1  Tenn. 
Ch.  App.  726. 

57.  Fla.— Hale  v.  Yeager,  57  Fla. 
442.  49  So.  544.  111.— Wing  v.  Cropper, 
35  111.  256.  Ky.— Craig  v.  Horine,  1 
Bibb  8.  Mich. — Backus  v.  Cowley,  162 
Mich.  585,  127  N.  W.  775.  Va.— Welsh 
V.  Solenberger,  85  Va.  441,  8  S.  E.  91. 

58.  Ala. — Johnson  v.  Kelly,  80  Ala. 
135;  McDonald  r.  Mobile  Life  Ins.  Co., 
56  Ala.  468.  Colo.— Buck  v.  Fischer, 
2  Colo.  182.  111. — Henry  v.  Seager,  80 
111.  App.  172.  N.  Y.— Williams  v.  Cor- 
win,  Hopk.  Ch.  471. 

The  allegations  of  a  bill  taken  pro 
confesso  are  to  be  construed  strictly. 
Breckinridge  v.  Waters,  4  Dana.  (Ky.) 
620. 

Upon  a  bill  filed  by  C,  which  avers 
that  A  was  authorized  to  assign  the 
interest  of  B  and  the  mortgage  secur- 
ity to  the  complainant,  and  A  and  B 
are  summoned  by  publication,  and 
make  default,  this  allegation  will  sus- 
tain a  decree  taken  pro  confesso,  de- 
claring that  the  whole  interest  in  the 
note  was  assigned  by  A  to  B.  Herring 
r.  Woodhull,  29  111.  92,  81  Am.  Dec. 
296. 

A  decree  pro  confesso  taken  against 
an  absent  defendant  served  only  by 
publication  is  not  evidence  of  the  truth 
of  the  statements  of  the  bill  in  any 
collateral  contest.  Cobb  v.  Thompson, 
1  A.  K.  Marsh.  (Ky.)  507. 

Where  the  default  is  upon  construc- 
tive notice,  a  greater  degree  of  cer- 
tainty is  required  than  where  the  de- 
cree is  rendered  upon  actual  service  of 
the  subpoena.  Clarke  v.  Strong,  13 
Ark.  491. 

A  bill  taken  as  confessed  against 
an  absentee,  after  publication,^  who 
does  not  appear  in  the  suit,  is  not 
evidence  of  any  fact  against  him,  even 
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As  to  whether  or  not  it  is  necessary  to  enter  a  decree  pro  confesso 
before  a  final  decree  against  a  defendant  duly  served  but  failing  to 
appear  can  be  rendered,  there  is  a  conflict  of  authority.  According 
to  the  weight  of  authority  the  decree  pro  confesso  should  first  be  en- 
tered,^'*  unless  defendant  waives  it.*^"  A  few  courts  regard  the  failure 
to  enter  the  decree  pro  confesso  as  being,  at  most,  an  error  of  form" 
and  not  of  substance.^^  However,  although  the  final  decree  entered 
without  the  previous  taking  of  a  decree  pro  confesso  against  the 
party  in  default  may  be  erroneous,  it  is  not  void  on  this  account.''^ 

A  defendant  against  whom  a  decree  pro  confesso  has  been  passed 
and  which  he  cannot  have  set  aside  is  not  wholly  remediless.  He  may 
move  to  dismiss  the  bill  for  want  of  equity,**^  or  may  question  the 
legality  of  the  proceedings.^*  Moreover,  if  the  bill  is  referred  to  a 
master,  the  defendant  may  cross-examine  the  witness,*"*  or  he  may 
have  his  testimony  considered  before  final  decree.*"^  Moreover,  he  has  a 
right  to  be  heard  upon  the  form  of  the  decree  and  to  appeal  from  it."' 

F.  Final  Decree  on  Decree  Pro  Confesso.  —  1.  General  State- 
ment. —  It  does  not  follow  that  because  the  plaintiff  has  procured  a 
decree  pro  confesso  against  a  defendant,  that  he  will  as  of  course 
procure  a  final  decree.    The  bill  may  be  dismissed  for  various  reasons.*^ 

2.  Necessity  of  Proof.  —  The  general  rule  is  that  in  procuring  a 
final  decree  upon  a  decree  pro  confesso,  no  proof  of  the  allegations  of 
the  bill  is  necessary,"^  unless  the  allegations  of  the  bill  are  of  an  Un- 


as to  his  personal  rights.     Danforth  v. 
Woods,  11  Paige  (N.  Y.)  9. 

59.  Ark. — Anthony  v.  Shannon,  8 
Ark.  52.  Ga.— Groce  v.  Field,  13  Ga. 
24.  111.— Western  Union  Tel.  Co.  v. 
Pacific  &  A.  Tel.  Co.,  49  111.  90.  Ky. 
Shields  v.  Bryant,  3  Bibb  525;  Cope- 
land  V.  Curry,  Sneed  180.  Miss. 
Mezeix  v.  McGraw,  44  Miss.  100;  Be- 
ville  V.  Mcintosh,  41  Miss.  516;  Car- 
man V.  Watson,  1  How.  333.  Mo. 
Evans  v.  State.  1  Mo.  492.  Va.— Le- 
grand    v.   Francisco,    3    Munf.   '83, 

60.  Williams  v.  Clyatt,  53  Fla.  987, 
43  So.  441;  Wilson  v.  Spring,  64  111. 
14;  Harris  V.  Schilling,  108  111.  App. 
116. 

61.  Linder  v.  Lewis,  1  Fed.  378; 
Newell  r.  City  of  Camden,  40  N.  J.  Eq. 
499.    728,    4    Atl.    644,   645. 

After  a  final  hearing,  the  party  in 
default  cannot  take  advantage  of  the 
failure  to  enter  a  decree  pro  confesso. 
Allen  V.  City  of  New  York,  7  Fed.  483. 

If  a  defendant  be  served  with  a 
subpoena,  the  bill  need  not  be  taken 
for  confessed.  Heath  v.  Mitcherson, 
1  J.  J.  Marsh.   (Ky.)   547. 

If  the  plaintiff  fails  to  procure  a  de- 
cree pro  confesso  against   a   defendant 
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personally  served,  he  must  prove  his 
case  before  obtaining  a  final  decree.  Al- 
bright r.  Texas,  S.  F.  &  N.  R.  Co.,  8 
N.  M.  422,  46  Pac.  448. 

62.  Eushing  v.  Thompson's  Exr,,  20 
Fla.  583. 

63.  Madden  r.  Floyd,  69  Ala.  221; 
Thornton's  Admr.  v.  Neal,  49  Ala.  590. 

64.  Lybass  v.  Town  of  Ft.  Myers, 
56  Fla.  817,  47  So.  346. 

65.  Bauerle  v.  Long,  165  111.  340, 
46  N.  E.  227. 

66.  Benson  v.  Ketchum,  14  Md.  381. 

67.  Blanchard  v.  Cooke,  144  Mass. 
207,  11  N.  E.  83. 

68.  Ala. — Moore  v.  Wright,  4  Stew. 
&  P.  84.  111.— Lynch  v.  Naylor,  63 
111.  App.  107.  N.  C.— Attorney-General 
f.  Carver,  34  N.  C.  231.  Pa.— Ash  v. 
Bowen,  10  Phila.   68,  30  Leg.  Int.   226. 

69.  U.  S.— Andrews  v.  Cole,  20  Fed. 
410,  as  to  English  practice.  Ala. — Ba- 
ker V.  Young,  90  Ala.  426,  8  So.  59; 
Carradine  v.  O'Connor,  21  Ala.  573; 
Hartlev  v.  Bloodgood,  16  Ala.  233; 
Wellborn  v.  Tiller,  10  Ala.  305;  Levert 
V.  Eedwood,  9  Port.  79.  Colo.  — Clear 
Creek.  Colorado  G.  &  S.  Min.  Co.  v. 
Root,  1  Colo.  374.  111.— Glos  v.  Shedd, 
218  111.  209,   75  N.   E.  887;   Boston  v. 
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certain  and  indefinite  character,  in  which  case  proof  should  be  re- 
quired.'^ It  is  generally  regarded  as  a  matter  of  discretion  with  the 
court  to  require  proof  or  not."^  If,  however,  proof  be  introduced,  it 
may  disprove  the  allegations  of  the  bill,  and  if  it  does  this  it  neces- 
sitates the  dismissal  of  the  bill." 

A  frequent  statutory  requirement  necessitates  the  proof  of  the 
plaintiff's  case,  if  the  defendant  be  a  non-resident  not  personally 
served.^^ 

3.  Conformity  to  Allegations  of  Bill.  —  Although  the  proceedings 
after  a  decree  pro  confesso  are  ex  parte,  it  is  well  settled  that  the 
plaintiff  can  obtain  no  relief  beyond  the  scope  of  the  allegations  of 
the  bill.^*  If  the  allegations  of  the  bill  do  not  entitle  the  plaintiff  to 
any  relief,  the  bill  must  be  dismissed.'^    Moreover,  the  bill  is  construed 


Nichols,  47  111.  353;  Harmon  v.  Camp- 
bell, 30  111.  25;  Johnson  r.  Donnell, 
15  111.  97;  Farnsworth  v.  Strasler,  12 
111.  482;  Armstrong  v.  Douglas  Park 
Bldg.  Assn.,  60  111.  App.  318.  Ky. 
Baltzell  f.  Hall,  1  Litt.  97;  Steel  v. 
McDowell,  2  Bibb  123.  Mich.— Michi- 
gan Ins.  Co.  V.  Whittemore,  12  Mich. 
427;  Ward  v.  Jewett,  Walk.  Ch.  45. 
N.  C— Attornev-Gencral  r.  Carver,  34 
N.  C.  231,  Term.— Phillips  r.  Hollister, 
2  Coldw.  269;  Douglass  v.  Evans,  1 
Overt.  82.  Va.— Pullen  f.  Mullen,  12 
Leigh  434. 

Apparently  contra:  Ala. — Singleton 
f.  Gayle,  s'  Port.  270.  III.— Heacock 
v.  Hosmer.  109  111.  245,  Va.— Anony- 
mous, 4  Hen.  &  M.  476. 

70.  Ala. — O'Neal  v.  Robinson,  45 
Ala.  526,  where  bill  was  defective. 
Ind. — Laney  f.  Laney,  4  Ind.  149;  Cole- 
rick  V.  Hooper,  3  Ind.  316,  56  Am.  Dec. 
505;  Piatt  f.  Judson,  3  Blackf.  235; 
Pegg  r.  Davis,  2  Blackf.  281.  la. 
Icelander  r.  Atwell,  14  Iowa  35;  Harri- 
son r.  Kramer,  3  Iowa  543.  Mich. 
Messenger  v.  Peter,  129  Mich,  93,  88 
N.   W.    209. 

71.  Cronan  f.  Frizell,  42  111.  319; 
Moore  v.  Titman,  33  HI.  357;  Stephens 
I'.  Bichnell.  27  111.  444;  Manchester  v. 
McKee,  9  111.  511;  Ferguson  r.  Sutphen, 
8  111.  547;  Fellows  v.  Shelmire,  3 
Blackf.  43;  Bowman  v.  Hall.  2  Ind. 
206. 

Where  a  decree  could  not  be  made 
against  part  of  the  heirs,  and  the  bill 
is  taken  pro  confesso  as  to  some  of  the 
heirs  and  others  deny  Its  allegations 
and  require  proof,  to  authorize  a  de- 
cree against  any  of  the  h«irs,  the  pro- 
duction of  proof  is  indispensable.  Ross 
V.  Daviess,  4  J.  J.  Marsh.  (Ky.)  383. 


72.  Cook  V.  Woodbury  County,  13 
Iowa  21;  Atkins  V.  Faulkner,  11  Iowa 
326;  Pnrvianee  v.  Barton,  2  Gill  &  J. 
(Md.)    311. 

73.  Ind.— Trimble  v.  White,  2  Ind. 
205.  N.  Y.— Wolcott  r.  Weaver,  3 
How.  Pr.  159  (containing  a  discussion 
of  this  question);  Aymer  v.  Gault,  2 
Paige  284.  Tenn. — Scovel  v.  Absten,  1 
Tenn.  Ch.  73. 

As  the  result  of  a  number  of  stat- 
utes in  Alabama,  it  was  held  that  it 
is  not  necessary  in  suits  against  absent 
defendants  to  prove  the  allegations  of 
the  bill  when  it  is  taken  pro  confesso. 
The  enactment  which  requires  proof, 
only  applies  to  suits  against  resident 
defendants.  Arnold  v.  Sheppard,  6 
Ala.  299. 

Necessity  of  affidavit  before  final 
decree  by  complainant  or  his  solicitor 
in  his  absence.  See  Coston  v.  Dudley, 
65  Ga.  252. 

74.  TJ.  S.— Masterson  t".  Howard,  18 
Wall.  99,  21  L.  ed.  764.  D.  C  — Knott 
f.  Giles,  27  App.  Cas.  581.  Fla.— Lyle 
f.  Winn,  45  Fla.  419,  34  So.  158;  Price 
r.  Boden,  39  Fla.  218,  22  So.  667; 
Marks  r.  Baker,  20  Fla.  920.  HI. 
Carter  f.  Lewis.  29  111.  500;  Gault  V. 
Hoagland,  25  111.  241;  Curlett  v.  Cut- 
lett,  106  111.  App.  81.  Ky.— Gould  v. 
Bond  No.  2,  1  Bush  189.  Mich.— Hari- 
wick  c.  Bassett,  25  Mich.  149.  Miss. 
Austin  V.  Barber,  88  Miss.  553,  41  So. 
265;  West  Feliciana  R.  Co.  f.  Stockett. 
27  Miss.  739.  N.  J.— Mutual  Life  Ins. 
Co.  V.  Stnrges,  32  N.  J.  Eq.  678.  Tenn. 
Ross  r.  Ramsev,  3  Head  15;  Chadwell 
f.    McCall,    1   Tenn.    Ch.    640. 

75.  City  of  Orlando  v.  Equitable 
Bldg.    &   Loan   Assn.,   45   Fla.   507,   33 
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strictly  against  the  plaintiff  for  this  purpose.""  If  the  allegations  of 
the  bill  are  not  clear,  the  court  is  forced  either  to  render  no  decree," 
or  to  allow  evidence  to  be  introduced  to  remove  the  uncertainty.'" 

4.  Effect  of  Answer  by  Oije  Defendant.  —  If  there  be  a  number 
of  joint  defendants  and  part  allow  a  decree  pro  confesso  to  be  entered 
against  them  and  one  or  more  of  the  others  appear,  plead  and  disprove 
the  plaintiff's  case  against  all  of  them,  the  defense  of  part  enures  to 
the  benefit  of  all  of  them,  and  the  bill  must  be  dismissed  as  to  all.''* 
However,  this  rule  has  no  application  if  the  defendants  are  not  liable 
jointly  or  if  the  defense  of  the  defendant  who  appears  be  purely  per- 
sonal to  him  and  in  no  way  disproves  the  case  made  against  the  defend- 
ant in  default.**^ 

5.  Time  to  Obtain  Final  Decree.  —  In  many  jurisdictions,  rules 
or  statutes  prescribe  the  length  of  time  which  must  elapse  before  a 
final  decree  can  be  obtained  upon  a  decree  pro  confesso.^^ 


So.    986;    Hurlbut   v.  Britain,    2   Dougl. 
(Mich.)   192. 

76.  Brodie  v.  Skelton,  11  Ark.  120; 
White  V.  Lewis,  2  A.  K.  Marsh.  (Ky.) 
123. 

77.  Marshall  v.  Tenant,  2  J.  J. 
Marsh.   (Ky.)    155,  19  Am.  Dec.  126. 

78.  D.  6. — Davis  v.  Speiden,  3  Mac 
Arthur  283.  Ind.— Close  r.  Hunt,  8 
Blackf.  254.  Mich.— Eamsdell  r. 
Eaton,   12   Mich.    117. 

79.  U.  S.— Frow  v.  De  La  Vega,  15 
Wall.  552,  21  L.  ed.  60.  Ark.— Real 
Estate  Bank  v.  Bozeman,  15  Ark.  316; 
Aikin  v.  Harrington,  12  Ark.  391.  Ky. 
Harrison  r.  Deremiah,  2  Bibb  349.  Md 
Walsh  V.  Smyth,  3  Bland  9;  Lingan  v 
Henderson,  1  Bland  236.  Miss.— Ken- 
nedy V.  East  Union  Lumb.  «fc  Mfg.  Co., 
92  Miss.  405,  46  So.  625;  Kelly  v. 
Brooks,  57  Miss.  225;  Hargrove  f.  Mar- 
tin, 6  Smed.  &  M.  61;  Minor  v.  Stew- 
art, 2  How.  912.  N.  Y. — Clason  v. 
Morris,  10  Johns.  524;  Grider  v.  Cor- 
bin,  116  App.  Div.  818,  102  N.  Y.  Supp 
181.  N.  C— Andres  v.  Lee,  21  N.  C. 
318.  Tenn.— Butler  v.  Kinzie,  90  Tenn. 
31,  15  S.  W.  1068;  McDaniel  v.  Goodall, 
2  Coldw.  391;  Hennessee  v.  Ford,  8 
Humph.  499;  Driver  v.  White  (Tenn, 
Ch.  App.),  51  S.  W.  994.  Vt.-Kopper 
V.  Dyer,  59  Vt.  477,  9  Atl.  4,  59  Am. 
Eep.  742;  Sparhawk  v.  Buell,  9  Vt. 
41.  Va. — Aiken  v.  Connelley,  24  S.  E. 
909;  Terry  V.  Fontaine's  Admr.,  83  Va. 
451,  2  S.  E.  743;  Cartigne  v.  Eaymond, 
4  Leigh  579. 

80.  Ala. — Ft.  Payne  Bank  v.  Ala- 
bama Sanitarium,  103  Ala.  358,  15  So. 
618.  S.  C— State  v.  City  of  Columbia, 
12     S.     C.     370.       Tenn.— Simpson     v. 
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Moore,  5  Lea  372;  Phillips  v.  Hollister, 
2  Coldw.  269.  Va.— Ashby  v.  Bell's 
Admr.,  80  Va.  811. 

Where  a  bill  in  equity  against  two 
defendants  makes  distinct  charges 
against  and  seeks  a  distinct  relief  from 
each,  and  one  of  the  defendants  an- 
swers, and  the  bill  is  taken  pro  con- 
fcsso  against  the  other,  the  defendant 
who  answers  has  no  right  to  be  heard 
upon  the  form  of  a  decree  against  his 
co-defendants,  though  the  court  will 
take  care  that  such  decree  shall  be 
framed  reserving  his  rights  unpreju- 
diced.    Millard   f.   Tripp,   2   R.   L   543. 

81.  To  the  effect  that  the  final  de- 
cree may  be  entered  at  once,  see  Strib- 
ling  r.  "Hart,  20  Fla.  235;  Claybrook 
V.   Wade,  7   Coldw.    (Tenn.)   555. 

Both  may  be  entered  together.  Stark 
V.  Murphy  (Tenn.  Ch.  App.),  52  S.  W. 
736.  At'  the  same  term.  Sanders  v. 
Powell,  7  Smed.   &  M.    (Miss.)    206. 

Final  decree  may  be  rendered  at 
the  return  term  of  the  summons.  Grubb 
r.    Crane,   5   111.   153. 

Federal  Practice.  —  Before  the 
amendment  of  Equity  Rule  19  (see  97 
U.  S.  viii)  no  final  decree  could  be 
taken  until  the  first  day  of  the  next 
term,  but  now  it  may  be  done  at  any 
time  after  thirty  days  after  the  bill 
is  taken  pro  confesso,  but  not  at  once. 
Consolidated  Fruit  Jar  Co.  v.  Strong, 
6  Fed.  Cas.  No.   3,130. 

A  decree  pro  confesso  on  a  cross-bill 
is  interlocutory  and  not  within  Rule 
19,  but  within  Rule  1  of  the  federal 
practice  in  equity.  Blythe  Co.  v. 
Bankers'  Inv.  Co.,  147  Cal.  82,  81  Pac. 
281.      See    also   Blythe    Co.    v.    Blythe, 
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6,  Necessity  of  Notice.  —  It  is  generally  held  that  no  notice  of 
proceedings  incident  to  the  taking  of  a  final  decree  after  the  entry 
of  a  decree  pro  confesso  need  be  given  to  the  defendant  in  default.*^ 

Several  authorities  make  a  distinction  between  decrees  pro  confesso 
for  want  of  appearance  and  for  want  of  answer.  In  the  former  case, 
they  declare  that  there  is  no  one  on  whom  notice  can  be  served,  and 
therefore  it  becomes  impossible  to  serve  the  same.®^ 

IV.  FORMS  OF  RELIEF.  —  A.  Adapted  to  Case.  —  A  court  of 
equity  in  rendering  a  decree  may  adapt  its  relief  to  the  exigencies  of 
the  case.^*  The  bill  may  be  dismissed  generally,  or  as  to  one  party 
only.*^ 

Relief  in  Alternative.— The  court  may  grant  relief  in  the  alternative, 
giving  the  party  against  whom  the  decree  is  rendered  an  election  be- 
tween two  courses.**^ 

B.  Completeness  of  Relief.  —  It  is  well  settled  that  the  court  of 
equity  should  and  must  give  complete  relief  in  its  final  decree,  the 
maxim  being  applicable  that  equity  having  once  taken  jurisdiction 
Avill  give  full  and  adequate  relief."  For  this  reason  both  legal  and 
equitable  relief  must  be  ascertained  when  drawn  in  question.*^ 

]\Iuch  difficulty  arises  in  enforcing  the  general  rule  that  in  order 
to  give  complete  relief  all  necessary  parties  must  be  in  court  before  a 
final  decree  can  be  rendered.*''    While  such  is  the  general  rule,  where 


172   U.   S.  644,  19   Sup.   Ct.  873,  43  L. 
ed.    1183. 

82.  U.  S.— Provident  Life  &  Trust 
Co.  V.  Camden  &  T.  R.  Co.,  177 
Fed.  854,  ]01  C.  C.  A.  68;  Austin  f. 
Riley,  55  Fed.  833.  Ala.  — Mussina  v. 
Bartlett,  8  Port.  277.  Fla. — Lyle  v. 
Winn,  45  Fla.  419,  34  So.  158;  Price 
r.  Boden,  39  Fla.  218,  22  So.  657; 
Stribling  v.  Hart,  20  Fla.  235.  N.  Y. 
Rose   r.   Woodruff,   4  Johns.   Ch.   547. 

83.  Buck  V.  Fischer,  2  Colo.  182; 
Armstrong  V.  Douglas  Park  Bldg. 
Assn.,  60  111.  App.  318. 

After  a  decree  yro  confesso,  a  de- 
fendant who  has  appeared  by  solicitor 
is  entitled  to  notice  of  an  application 
for  a  decree  to  the  end  that  the  decree 
be  not  allowed  to  go  beyond  the  case 
made  by  the  bill  and  such  proofs  as 
complainants  mav  make.  Southern 
Pac.  R.  Co.  V.  Temple,  59  Fed.  17. 

If  after  a  decree  pro  confesso  the 
plaintiff  desires  to  amend  the  same  he 
must  give  due  notice  to  defendant  per- 
sonally or  his  attorney  of  record.  Lin- 
coln V.  Africa,  228  Pa.  .546.  77  Atl.  918. 

84.  In  re  Owings,  1  Bland  (Md.) 
370,  17  Am.  Dec.  311;  Murtha  v.  Cur- 
lev,  90  N.  Y.  372,  12  Abb.  N.  C.  (N.  Y.) 
12". 


85.  Fitzhugh  v.  Barmard,  12  Mich. 
104. 

86.  Smith  v.  Onion,  19  Vt.  427; 
Smith's  Exx.  r.  Profitt's  Admx.,  82  Va. 
832,  1   S.  E.  67. 

87.  Ala.— Mobile  &  C.  P.  R.  Co.  v. 
Talman,  15  Ala.  472.  Ark.— Chicot 
Lumb.  Co.  V.  Dardell,  84  Ark.  140, 
104  S.  W.  1100.  Cal.— Kraft  v.  De 
Forest,  53  Cal.  656.  111.— Schmohl  v. 
Fiddick,  34  111.  App.  190.  Me.— Bailey 
r.  Mvriek,  36  Me.  50.  Mich.  — Smith  v. 
Rumsey,  33  Mich.  183;  Graham  v.  El- 
more, Har.  265. 

88.  Hull  r.  Clark,  14  Smed.  &  M. 
(Miss.)   1S7;  Smith  f.  Doak,  3  Tex.  215. 

Such  legal  relief  must  be  only  inci- 
dental to  the  equitable  relief.  City  of 
Paterson  v.  East  .lersey  Water  Co.,  74 
N.  J.  Eq.  49,  70  Atl.  472. 

89.  Stirman  v.  Cravens,  33  Ark. 
376;  Kennedv  v.  Davenport,  13  B. 
Mon.   (Ky.)   167. 

The  rights  of  all  persons  whose  in- 
terests are  immediately  connected  with 
the  decision,  aud  affected  by  it,  should 
be  provided  for  in  the  decree.  Mc- 
Pherson  v.  Parker,  30  Cal.  455,  89  Am. 
Dec.   129. 
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a  decree  can  be  made  settling  the  rights  of  the  parties  before  the  court 
without  in  any  way  prejudicing  the  rights  of  absent  parties,  the  court 
may  proceed  to  render  its  decree,  without  waiting  for  the  absent  parties 
to  be  brought  before  it."°  However,  a  decree  objectionable  on  the 
ground  of  incompleteness  is  not  void  as  to  the  parties  before  the  court 
when  the  same  was  rendered,  although  it  may  be  erroneous." 

C.  Enforcing  Ultimate  Ll\bility.  —  As  a  rule,  the  court  of  equity 
will  in  its  decree  subject  to  liability  in  the  first  instance  the  defendant 
who  ought  ultimately  to  pay  the  debt."-  However,  this  can  be  done 
only  where  the  parties  are  before  the  court  at  the  time  of  the  decree, 
and  their  several  liabilities  are  clearly  ascertained.''^ 

D.  Relief  Upon  Condition.  —  A  court  of  equity  may  modify  the 
demands  of  parties  as  justice  may  require,  and  it  may  refuse  its  decree 
unless  the  party  will  take  a  decree  upon  the  condition  that  he  do  cer- 
tain things  or  relinquish  certain  rights.^*  This  is  in  accordance  with 
the  maxim  that  he  who  seeks  equity  must  do  equity."'  Such  a  decree 
is  of  no  force  until  such  condition  is  complied  with."^  There  need 
be  no  prayer  in  the  answer,"^  nor  cross-bilP^  for  such  relief  as  the 


90.  TT.  S.— Cole  Silver  Min.  Co.  v. 
Virginia  &  G.  H.  Water  Co.,  1  Sawy. 
685,  6  Fed.  Cas.  No.  2,990.  Ark.— Ap- 
person  &  Co.  v.  Burgett,  3.3  Ark.  328. 
111. — Munger  v.  .Tacobson,  99  111.  349. 
Ky.— Brand  v.  Webb,  2  A.  K.  Marsh. 
574. 

A  court  of  equity  ought  not  to  de- 
cree the  land  to  one  of  the  contending 
parties,  and  the  title  to  the  same  land 
to  the  other.  This  would  be  creating 
a  controversy  instead  of  settling  one. 
Whitesides  v.  Lackey,  1  Litt.  (Ky.)  80. 

A  final  decree  on  the  merits  cannot 
be  made  separately  against  one  of  sev- 
eral defendants  upon  a  joint  charge 
acainst  all,  when  the  case  is  still  pend- 
ing as  to  others.  Frow  v.  De  La  Vega, 
15  Wall.  (U.  S.)  552,  21  L.  ed.  60. 

Where  a  crossbill  and  answers  are 
filed  in  a  case  and  the  decree  under- 
takes to  dispose  of  the  whole  case,  it 
should  dispose  of  the  issues  raised  in 
them.  Moore  v.  Huntington,  17  Wall. 
(U.  S.)   417,  21  L.  ed.  642. 

A  chancellor  may  by  decree  settle 
the  equities  and  liabilities  of  the  prin- 
cipal parties  to  the  suit,  and  reserve 
for  subsequent  examination  questions 
of  liens  in  favor  of  other  persons. 
White  V.  Hampton,  10  Iowa  238. 

"Although  the  general  rule  of  the 
court  is  to  make  a  complete  decree 
upon  all  the  points  connected  with  the 
case,  it  frequently  happens  that  the 
parties    are    so    circumstanced    that    a 
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decision  upon  all  the  points  connected 
with  their  interests  cannot  be  pro- 
nounced till  a  future  period.  All  that 
the  court  usually  does,  under  such  cir- 
cumstances, is  to  order  the  interest  of 
the  fund  to  be  paid  to  the  person  en- 
titled to  the  dividends  during  his  life, 
and  to  declare  that,  upon  his  death, 
tlie  parties  interested  in  the  fund  are 
to  be  at  liberty  to  apply  to  the  court 
as  thev  may  be  advised."  Daniell, 
Ch.  PI."&  Pr.  (6th  ed.)  996. 

91.  Murphy  v.  Orr,  32  111.  489. 

92.  Ala.— Thomson  v.  Bradford,  7 
Biss.  351,  23  Fed.  Cas.  No.  13,981.  Va. 
McNeil  V.  Baird,  6  Munf.  316.  W.  Va. 
Ransimer  v.  Fell,  39  W.  Va.  448,  19 
S.  E.  545. 

93.  Garnett  v.  Macon,  2  Brock.  185, 
10  Fed.  Cas.  No.  5,245;  Garnett  v. 
Macon,  6  Call  (Va.)   308. 

94.  Ky. — Lewis  v.  Outton,  3  B. 
Mon.  453.  N.  C — Daughtry  v.  Ked- 
dick,  40  N.  C.  261.  W.  Va.— West 
Virginia  O.  &  O.  Land  Co.  V.  Vinal,  14 
W.  Va.  637. 

95.  Farmers'  Loan  &  Tr.  Co.  v. 
Denver,  etc.,  R.  Co.,  126  Fed.  46,  60 
C.  C.  A.  588. 

96.  Sparhawk  v.  Buell,  9  Vt.   41. 

97.  Walden  v.  Bodley,  14  Pet.  (U. 
S.)  156,  10  L.  ed.  398.  See  the  title 
"Bills  and  Answer." 

98.  Andrews  v.  Connolly,  145  Fed. 
43.    See  the  title  "Cross-Bill." 
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plaintiff  may  thus  be  indirectly  obliged  to  give  the  defendant.  Such 
a  condition  is  looked  upon  as  being  a  modification  of  the  plaintiff's 
relief  rather  than  a  grant  of  affirmative  relief  to  the  defendant.^^ 

V.  FORM  OF  DECREE.  —  A.  Great  Diversity.  —  Owing  to  the 
infinite  varieties  of  decrees  in  equity,  a  wide  range  must  be  allowed 
the  court  as  to  the  form  which  the  decree  is  to  take.^ 

According  to  English  custom,  decrees  consist  of  four  parts  :^  First, 
the  date  and  title ;=*  second,  the  recitals;  third,  the  declaratory  part, 
if  any,  making  a  declaration  of  the  rights  of  the  parties;  fourth,  the 
ordering  or  mandatory  part,  containing  the  specific  direction  of  the 
court  upon  the  matters  before  it. 

Mere  informality,  although  not  to  be  encouraged,  will  not  vitiate  a 
decree.* 

Implications.  —  Although  it  is  not  erroneous  to  express  matters  neces- 
sarily implied,  such  matters  need  not  be  inserted  in  the  decree.^ 

B.    Completeness  and  Cert.vinty.  —  1.    General  Rule.  —  The  de- 


99.  Rowan  r.  Sharp's  Eifle  Mfg. 
Co.,  33  Conn.  1. 

A  condition  in  a  decree  that  one 
party  pay,  on  the  other  surrendering 
possession  of  the  land,  without  order- 
ing a  surrender,  or  reserving  it  to  the 
court  to  determine  on  the  performance, 
is  disapproved  in  .Tarman  v.  Davis,  4 
T.  B.  Mon.  (Ky.)  115. 

To  grant  a  decree  of  foreclosure, 
conditional  upon  the  exercise  of  the 
right  of  redemption  by  the  mortgagor, 
is  a  practice  which  does  not  seem  to 
be  sanctioned  by  any  rule  of  equity, 
or  any  known  authority.  Potter  v. 
Marvin,  4  Minn.  525. 

1.  Glenn  v.  Bechtel,  152  Cal.  xvi, 
93  Pac.  78;  Bechtel  r.  Weir,  152  Cal. 
443,  93  Pac.  75;  Robinson  v.  Clark,  76 
Me.  493. 

2.  Danl.  Ch.  PI.  &  Ft.,  p.  1001. 

3.  By  rule  of  court,  in  England, 
every  decree  should  have  written  or 
stamped  upon  its  first  page  the  year, 
letter  and  number  of  the  cause.  Cons. 
Ord.  I,  48,  49,  50. 

The  decree  commences  with  a  re- 
cital of  the  day,  month  and  year  when 
it  was  pronounced,  and  of  the  names 
of  the  spveral  parties  to  the  cause, 
who  should  have  the  same  titles  in  the 
decree  as  thev  have  in  the  bill.  Danl. 
Ch.  PI.  &  Ft.",  p.  1002. 

The  caption  of  a  decree  or  order, 
unless  otherwise  directed  by  the  court, 
should  correspond  with  the  time  of  the 
actual  entry  of  such   decree  or  order. 


And  where  a  decree  is  entered  iiunc 
pro  tunc  as  of  a  previous  date,  or 
otherwise,  it  should  appear  by  some 
entry  in  the  minutes  of  decrees,  or  in 
the  minutes  of  the  proceedings  in  the 
cause,  or  in  both,  at  what  time  the 
decree  or  order  was  actually  entered. 
Barclay  v.  Brown,  7  Paige  (N.  Y.) 
245. 

4.  MoLemore  v.  Nuckolls,  37  Ala. 
662;  Harland  v.  Eastland,  Hard.  (Ky.) 
596. 

The  terms  "decreed,"  "resolved," 
"ordered,"  "judgment  rendered," 
and  the  like,  are  equivalent  to  orig- 
inal technical  terms,  to-wit,  "have  and 
recover"  as  at  law,  or  "ordered  that 
the  party  pay"  as  in  equity,  provided 
the  entry  shows  an  actual  giving  of 
judgment  and  exhibits  what  is  re- 
quired to  be  specified  with  clearness 
and  precision.  Johnson  v.  Miller,  55 
111.  App.  168. 

The  use  of  the  expressions  "there- 
fore, it  is  considered  by  the  court," 
and  "that  the  defendant  recover"  in- 
stead of  "It  is  thereupon  decreed  and 
ordered,"  and  "that  the  complainant 
do  pay,"  respectively,  although  these 
are  awkward  improprieties,  does  not 
affect  the  substance  of  the  decree. 
Linflley  v.  Pay»e,  3  Litt.  (Ky.)  299. 

5.  IT.  S. — Root  V.  Woolworth,  150 
U.  S.  401,  14  Sup.  Ct.  136,  37  L.  ed. 
1123.  Ky,  — Meriwether  v.  Hite,  2  A. 
K.  Marsh.  181.  Wis. — Sevmour  v.  Lay- 
cock,  47  Wis.  272,  2  N.  W.  297. 
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cree  must  be  complete,  certain,^  consistent/  It  should  be  complete 
in  itself  and  not  dependent  upon  anything  extrinsic  and  merely  re- 
ferred to  in  the  decree.''  However,  in  rare  cases,  the  decree  may  refer 
to  the  bill  for  a  description  of  the  property  in  litigation." 

2.  Decrees  for  Payment  of  Money. —  If  the  decree  contains  an 
order  for  the  payment  of  a  sum  of  money,  it  must  order  the  payment 
of  a  definite  sum  of  money,  and  not  leave  the  ascertainment  of  the 
amount  to  the  future  or  in  the  hands  of  any  designated  person.^" 

Interest.— If  the  sum  in  question  involves  principal  and  interest, 
the  decree  must  order  the  payment  of  the  aggregate  sum.^^  Whether 
or  not  a  decree  is  to  carry  interest  is  a  question  of  substantive  law.^^ 

3.  Persons  Involved.  —  The  decree  must  specify  the  person  in 
whose  favor  it  is  rendered,^^  and  the  person  against  whom  it  is  ren- 
dered," and  if  a  special  master  be  appointed  to  execute  the  decree, 
he  must  be  designated.^'  It  seems  advisable  to  designate  such  persons 
by  name  and  not  merely  by  description. 

4.  Decrees  Involving  Property  and  Estates.  —  If  an  estate  is  to 
be  divided  and  distributed,  the  decree  must  specify  accurately  the 
property  involved,"  and  the  amount  of  the  share  of  each  person,"  and 
not  leave  these  questions  for  future  determination  and  litigation. 

5.  Time  for  Performance.  —  If  the  decree  requires  the  perform- 
ance of  an  act,  it  must  designate  a  time  for  performance.^^  Frequently 
a  decree  directs  the  transfer  of  property  upon  the  payment  of  money. 


6.  Elliott  V.  Waring,  5  T.  B.  Mon. 
(Ky.)  338,  17  Am.  Deo.  69;  Mudd  v. 
Carrico,  4  Litt.  (Ky.)  16. 

7.  Sims  V.  Redding,  20   Tex.  386. 

8.  Honore  i'.  Colmesnil,  1  J.  J. 
Marsh.  (Ky.)  506;  Jessop  r.  Borough 
of  Kittanning,  225  Pa.  583,  74  Atl.  553. 

If  a  decree  orders  a  railroad  to  con- 
etruct  and  maintain  a  bridge  proper 
and  safe  for  the  purpose  intended  to 
be  answered,  greater  particularity  is 
not  required.  Carpenter  v.  Easton  & 
A.  R.  Co.,  28  N.  J.  Eq.  390. 

The  decree  was  held  suflSeient  in  this 
respect  in  Broxson  v.  McDougal,  63 
Tex.  193. 

A  decree  directing  a  tender  to  be 
made  in  notes  on  the  Bank  of  the 
Commonwealth,  and  in  case  they  should 
be  refused,  other  measures  to  be  taken 
by  the  person  tendering  them,  is  erro- 
neous, in  making  the  party  a  judge  of 
the  facts  of  tender  and  refusal,  and 
the  legality  of  those  acts.  Earner  v. 
Samuel,  4  Litt.  (Kv.)  187. 

9.  Jones  v.  Belt,  2  Gill    (Md.)    106. 

10.  111. — Tompkins  i\  Wiltberger, 
56  111.  385;  Smith  V.  Trimble,  27  111. 
152;   Frye   v.  Bank  of   Illinois,   10  111. 
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332.  Ky.— Arnold  r.  Arnold,  11  B. 
Mon.  81;  Noland  v.  Richards,  1  J.  J. 
Marsh.  582;  White  r.  Guthrie,  1  J.  J. 
Marsh.  503.  Miss.— Freeman  r.  Led- 
better,  43  Miss.  105.  Tenn. — Codwise 
V.  Taylor,  4  Sneed  346. 

11.  Barstow  r.  McLachlan,  5  111. 
A  pp.  96;  Cranmer  r.  McSwords,  26  W. 
Va.  412. 

12.  Hughes  V.  Standeford,  3  Dana 
(Ky.)   285. 

13.  Turner  i\  Dupree,  19  Ala.  198; 
DeWolf  v.  Long,  7  111.  679. 

14.  Church  v.  Chambers,  3  Dana 
(Ky.)  274. 

15.  Alexander  v.  Wolley,  4  111.  App. 
225. 

16.  Jones  v.   Minogue,  29  Ark.   637. 

17.  White's  Heirs  v.  White's 
Admrs.,  3  Dana    (Ky.)    374. 

18.  Terril  v.  Arnold,  4  Litt.  (Ky.) 
300. 

By  rule  of  court  in  England,  every 
decree,  or  order,  requiring  a  person  to 
do  an  act,  is  to  state  the  time,  or  the 
time  after  service  of  the  decree  or 
order,  within  which  the  act  is  to  be 
done.  Cons.  Ord.  xxiii,  10;  Ord.  7 
Jan.   1870,  r.  1    (L.  R.  5   Ch.  xxxii). 
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In  such  cases  it  must  designate  the  time  when  the  money  is  to  be  paid.^® 

C.  Re-V>soxs  for  Decree.  —  A  few  American  authorities  require  the 
statement  of  the  reasons  for  the  decree  to  be  contained  therein,^^  and 
such  statements  are  frequently  inserted  in  England.^^  Such  recitals 
have  been  held  to  be  unnecessary  in  this  country.-^ 

D.  Recital  of  Pleadings.  —  Contrary  to  the  former  English  prac- 
tice, the  present  English  and  American  practice  does  not  require  the 
reciting  of  the  pleadings  and  proceedings  in  the  decree.-^ 

E.  Recital  of  Findings  of  Facts  and  Evidence.  —  Although  the 
earlier  authorities  regard  a  finding  of  the  facts  on  which  the  decree 
is  based  as  necessary,^*  the  later  authorities  consider  such  findings  not 
essential  to  the  validity  of  the  decree,^^  or  construe  the  decree  as 
including  a  finding  of  facts  that  will  support  it.-° 

Ultimate  Facts. —  "VTherever  a  finding  of  facts  is  necessary  in  a  decree, 
ultimate  facts  only,"  and  not  lengthy  recitals  of  evidentiary  facts  are 
required.^^ 


19.  Craig  r.  McMullin,  9  Dana  (Kj-.) 
311;  Hebron  v.  Kelly,  77  Miss.  48,  25 
So.  877,  affirming  on  rehearing  77  Miss. 
48,    23    So.    641. 

If  the  decree  omits  to  fix  a  time 
for  performance,  it  is  not  thereby  ren- 
dered ineffectual,  but  the  court  will, 
upon  motion  for  that  purpose,  of  which 
notice  must  be  given,  make  a  supple- 
mental order,  fixing  a  time  for  the  per- 
formance of  the  act.  Danl.  Ch.  PL  & 
Pr.,  p.  1043. 

20.  Pillow  r.  Wade,  31  Ark.  678; 
Hartfield  v.  Brown,  8  Ark.  283. 

21.  The  declaration  of  the  grounds 
on  which  the  decree  is  based  is  very 
useful.  Bax  f.  "Whitbread,  16  Yes. 
15.  24.  33  Eng.  Reprint  889;  Gordon 
V.  Gordon,  3  Swanst.  400,  478.  See 
the  following  English  cases:  Ex  parte 
Earl  of  Ilchester,  7  Ves.  348,  32  Eng. 
Eeprint  142;  Gibson  V.  Kinven,  1  Vern. 
66n.,  23  Eng.  Eeprint  315;  Attorney 
General  r.  Clapham,  4  De  G.,  M.  &  G 
591,  42  Eng.  Reprint  638,  1  Jur.  N.  S 
505,  10  Hare  617,  1  Seton  20,  68  Eng. 
Reprint  1042;  Onions  f.  Tyrer,  1  P. 
"SVms.  343,  n.  1,  24  Eng.  Reprint  418; 
Mavnard  r.  Moseley,  3  Swanst.  653,  36 
Eng.  Reprint  lOlo";  Oliver  r.  Oliver, 
L.  E.  11  Eq.  506;  Austin  v.  Austin,  11 
Jur.  X.  S.  536,  13  W.  R.  761,  L.  C,  4 
De  G.,  J.  &  S.  716,  722,  46  Eng.  Re- 
print 1098;  Munn  f.  Hancock,  L.  R.  6 
Ch.  850. 

22.  Farnsworth  r.  Strasler,  12  111. 
482;  .Taekson  r.  Vallev  Tie  &  Lumb. 
Co.,  108  Va.  714,  62  S.'E.  964. 

Erroneous  Eeason  Stated.— If  an  er- 


roneous reason  be  given,  and  the  decree 
is  right  for  another  reason,  the  decree 
will  not  be  reversed  on  this  ground. 
Vance  Shoe  Co.  v.  Haught,  41  W.  Va. 
275,  23  S.  E.  553. 

23.  Danl.  Ch.  PI.  &  Pr.,  p.  1002; 
Tomlinson  V.  MeKaig,  5  Gill  (Md.) 
256. 

United  States  Equity  Rule  86  pro- 
vides that  "in  drawing  up  decrees  and 
orders,  neither  the  bill,  nor  answer,  nor 
other  pleadings,  nor  any  part  thereof, 
nor  the  report  of  any  master,  nor  any 
other  prior  proceeding,  shall  be  recited 
or  stated  in  the  decree  or  order;  but 
the  decree  and  order  shall  begin,  in 
substance,  as  follows:  'This  cause 
came  on  to  be  heard  (or  to  be  further 
heard,  as  the  case  may  be)  at  this 
term,  and  was  argued  by  counsel;  and 
thereupon,  upon  consideration  thereof, 
it  was  ordered,  adjudged  and  decreed 
as  follows,  i!>.:'"  (Here  insert  the 
decree  or  order.) 

24.  Peters  V.  Rosseter,  1  Root 
(Conn.)  273;  Bacon  r.  Childs,  1 
Root  (Conn.)  466;  Sampson  r.  Hunt, 
1  Root  (Conn.)  207,  521;  Burbank  V. 
Wiley,  66  N.  C.  58   (by  statute). 

25.  Me.— Pierce  r.  Woodbury,  100 
Me.  1,  60  Atl.  424.  Mo.— Judge  v. 
Booge,  47  Mo.  544,  under  code.  Wasli. 
Kilroy  r.  Mitchell,  2  Wash.  407,  26  Pac. 
865. 

26.  Kidd  r.  Xew  York  Sec.  &  Tr. 
Co.,   75   X.   H.  154.   71   Atl.  878. 

27.  Walker  v.   Carev,   53   111.   470. 

28.  Koch  r.  Arnold,  242  111.  208, 
89   N.  E.  1028;   Moore  v.  School  Trus- 
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Reference  to  Verdict.  —  If  the  findings  of  fact  are  based  on  a  verdict 
of  a  jury,  the  court  may  refer  to  the  same  and  adopt  and  approve  it." 
However,  the  court  should  show  its  approval  of  the  verdict  and  not 
base  the  decree  on  the  verdict  alone.^*' 

The  following  rules  are  supported  by  the  authorities  as  to  the  neces- 
sity of  a  recital  of  the  evidence  on  which  the  decree  is  based,  in  the 
decree  itself ^^: — 

The  evidence  must  in  some  manner  be  preserved  in  the  record." 
It  is  sufficient  if  the  evidence  be  preserved  by  recitals  in  the  decree.^' 
This  rule  is  particularly  important  under  the  modern  practice  which 
allows  oral  testimony  in  equity  cases.^*  If  the  evidence  is  preserved 
elsewhere  in  the  record,  it  need  not  be  recited  in  the  decree." 

F.  RecitaTvS  of  Service.  —  The  decree  must  contain  a  recital  of 
the  facts  showing  service  upon  a  non-resident  defendant  who  has  not 
appeared,^®  where  the  record  fails  to  show  this." 


tees,  19  111.  83;  Brown  v.  Peterson,  117 
111.  App.  401;  Dey  v.  Dunham,  2  Johns. 
Ch.   (N.  Y.)   182. 

Where  fraud  is  an  inference  of  law 
it  is  sufficient  if  the  court  finds  the 
facts  without,  in  terms,  finding  fraud. 
But  where  the  fraud  depends  upon  mo- 
tives and  intentions,  the  fraud  is  ac- 
tual and  must  be  found  specifically. 
Lavette  v.  Sage,  29  Conn.  577. 

29.  Goldman  r.  Rogers,  85  Cal.  574, 
24  Pac.  782;  Hayden  v.  Anderson,  57 
Ga.  378. 

30.  Eynerson  v.  Allison,  28  S.  C. 
81,  5  S.  E.  218;  Charlotte,  C.  &  A.  E. 
Co.  V.  Earle,  12  S.  C.  53. 

31.  By  rule  of  court,  a  decree  in 
cliancery  need  not  set  forth  the  evi- 
dence, or  recite  the  facts,  on  which 
it  is  based.  Mason  v.  Daly,  117  Mass. 
403. 

32.  Bogda  v.  Glos,  244  111.  575,  91 
N.  E.  657;  Day  t\  Davis,  213  111.  53, 
72  N.  E.  682;  Baird  r.  Powers,  131  111. 
66,  22  N.  E.  796;  Driscoll  v.  Tannock, 
76  111.  154;  Hughs  V.  Washington,  65 
111.  245;  Grob  v.  Cushman,  45  111.  119; 
Eaton  I".  Warren,  43  111.  437;  Eaton  v. 
Sanders,  43  111.  435;  Waugh  i:  Rob- 
bins,  33  111.  182;  Trenchard  f.  Warner, 
18  111.  142;  Fricke  v.  Fricke,  124  111. 
App.  39;  Chapman  V.  Kane,  97  111.  App. 
657;  Adamski  r.  Wieczorek,  93  111.  App. 
357;    Ricketts    v.    Chicago    Permanent 

'Bldg.  &  L.  Assn.,  67  111.  App.  71;  Up- 
dike V.  Parker,  11  111.  App.  356. 

This  requirement  rests  upon  the 
party  seeking  affirmative  relief.  Alex- 
ander V.  Alexander,  45  111.  App.  211. 
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This  rule  does  rot  apply  to  statutory 
proceedings  of  a  chancery  character, 
such  as  a  suit  in  reference  to  me- 
chanics' liens.  Drennan  i;.  Huskey,  31 
111.  App.  208. 

33.  Axtell  f.  Pulsifer,  155  111.  141. 
39  N.  E.  615;  Nichols  v.  Thornton,  16 
111.  113;  Hovorka  v.  Hemmer,  107  111. 
App.  312. 

34.  Gorman  r.  Mullins,  172  111.  349, 
50  N.  E.  222. 

35.  Seymour  v.  Edwards,  31  111. 
App.  50;  Bonnell  r.  Lewis,  3  111.  App. 
283;   Dousman   v.  Hooe,   3   Wis.   466. 

36.  Ala.— Butler  v.  Butler,  11  Ala. 
668.  ni.  — Randall  v.  Songer,  16  111. 
27.  Ky.— Green  v.  Breckenridge,  4  T. 
B.    Hon.    541. 

37.  Hanson  f.  Patterson,  17  Ala. 
738;  Hartley  v.  Bloodgood,  16  Ala.  233. 

It  is  not  necessary  that  the  decree 
should  find  in  specific  terms  that  the 
clerk  mailed  the  notice  to  a  non-resi- 
dent defendant.  It  is  sufficient  to  state 
that  all  steps  necessary  to  notify  the 
defendants  have  been  taken.  This  in- 
cludes mailing  the  notice.  Burke  v. 
Donnovan,   60   111.   App.   241. 

White  r.  White,  66  W.  Va.  79,  66  S. 
E.  2,  contains  a  review  of  the  authori- 
ties   concerning   recitals   as    to   service. 

If  a  bill  in  equity  be  taken  as  con- 
fessed on  account  of  the  non-appear- 
ance of  the  defendant,  and  a  final  de- 
cree be  rendered  against  him,  the  rec- 
ord should  show  that  the  court  had 
jurisdiction  of  the  person  of  the  de- 
fendant. Shipley  v.  Mitchell,  7  Blackf. 
(Ind.)    472. 
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VI.  PREPARATION,  SIGNING,  ENTRY,  ENROLMENT  AND 
RECORDING  OF  DECREES.  —  A.  Tendency  To  Conform  to  Law. 
Much  intricacy  attaches  to  the  formal  preparation  and  the  placing  of 
decrees  upon  the  records.  The  tendency  is  in  the  direction  of  making 
the  practice  at  law  in  reference  to  judgments  and  the  equity  practice 
in  reference  to  decrees  conform.^^ 

B.  Preparation.  —  In  England,  when  a  decree  is  pronounced  by 
the  court,  a  note  of  it  is  taken  down  by  the  registrar  in  attendance 
and  from  these  notes  the  decree  is  afterwards  prepared,  and  copies 
issued  to  the  solicitors  of  the  parties.^^ 

In  the  United  States  the  preparation  of  the  decree  is  frequently 
left  to  the  attorneys  in  the  case,  generally  the  winning  counsel,*" 
although  it  may  be  prepared  by  the  adverse  side,  if  such  an  arrange- 
ment is  consented  to." 

C.  Signing.  —  A  contrariety  of  opinion  exists  as  to  the  necessity 
and  effect  of  signing  decrees.  In  some  jurisdictions  the  signing  of 
the  decree  by  the  chancellor  is  required,*^  or  is  considered  an  essential 
prerequisite  to  the  full  force  and  validity  of  the  decree;*^  in  others 
it  is  regarded  as  unnecessary**  or  merely  as  evidence  of  the  chancellor's 
assent  to  the  same.*** 


38.  "In  a  proper  sense  there  is  no 
filing  of  a  judgment,  and  the  draft 
made  for  the  guidance  of  the  clerk 
is  not  a  decree  of  the  court."  Horn  v. 
Horn,  234  111.  268,  84  X.  E.  904. 

In  Hubbell  v.  Lankenau,  63  Fed.  881, 
after  the  lapse  of  twelve  years  an  in- 
formal order  was  treated  as  a  formal 
decree. 

The  minutes  or  memoranda  found  on 
the  chancellor's  docket  are  not  con- 
clusive evidence  that  a  decree  has  been 
rendered.  Cone  r.  Bloomer,  85  Ark. 
334,  108  S.  W.  221. 

39.  Danl.  Ch.  PI.  &  Pr.,  p.  1008. 

40.  Horn  v.  Horn,  234  111.  26S,  84 
N.  E.  904;  Sagory  v.  Bayless,  13  Smed. 
&  M.  (Miss.)  153. 

The  federal  judges  scan  such  a  de- 
cree with  great  nicety.  Stepp  v.  Na- 
tional Life  &  Maturity  Assn.,  37  S.  C. 
417,  16  S.  E.  134. 

Good  practice  requires  that  a  defend- 
ant who  has  appeared  in  the  cause 
should  have  such  notice  of  the  entry 
of  the  decree  as  to  give  him  an  op- 
portunity to  attend  and  be  heard  upon 
the  settlement  thereof.  Detroit  Fire 
&  M.  Ins.  Co.  V.  Renz,  33  Mich.  298. 

41.  Coleman  v.  Coleman,  2  Peara. 
(Pa.)   516. 

Semble.  —  An  interlocutory  decree 
need   not   necessarily   be   submitted   to 


opposing  counsel.     Eankin  f.  Bancroft, 
114  111.  441,  3  X.  E.  97. 

42J.  Eavmond  V.  Smitih,  1  MetC. 
(Ky.)  65,  "71  Am.  Dec.  458. 

43.  Davoue  v.  Fanning,  4  Johns.  Ch. 
(X.  Y.)   199. 

The  decree  not  having  been  signed 
by  the  chancellor,  the  illegality  of  the 
execution  based  thereon,  on  that 
ground,  was  properly  sustained.  Where 
a  decree  is  signed  by  counsel  instead 
of  the  chancellor,  such  defect  can  be 
cured  at  a  subsequent  term  by  a  nunc 
pro  tunc  judgment.  The  rights  of 
third  persons  could  not  be  thereby  af- 
fected.    Sloan  V.  Cooper,  54  Ga.  486. 

44.  lU.— Horn  v.  Horn,  234  HI.  268, 
84  X".  E.  904.  Neb.— Fonts  v.  Mann, 
15  Xeb.  172,  18  X.  W.  64.  Tex.— Can- 
non V.  Hemphill,  7  Tex.  184. 

45.  In  Ommen  r.  Talcott,  180  Fed. 
925,  it  is  declared  to  be  the  practice 
in  the  federal  courts  to  sign  decrees. 
But  when  the  judge  in  open  court  gives 
verbal  directions  to  enter  the  same, 
that  is  sufficient;  the  signature  being 
regarded  merely  as  evidence  of  the  as- 
sent of  the  judge. 

A  decree  is  inoperative  as  a  decree 
until  it  has  received  the  file  mark  of 
the  clerk.  So,  where  a  decree  was  pre- 
pared b}'  the  judge  before  the  expira- 
tion of  his  term  of  office,  but  was  not 
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D.  Entry.  —  1.  In  General.  —  Several  authorities  regard  the  en- 
try of  a  decree  as  an  essential  prerequisite  to  its  completeness.*^  A 
decree  is  considered  entered  from  the  time  it  is  left  with  the  clerk  to 
be  copied  into  the  minutes  of  the  court,  after  it  has  been  allowed  by 
the  court.^^  In  entering  the  decree  the  clerk  is  performing  a  merely 
ministerial  act,**  and  has  no  authority  to  vary  in  any  way  the  decree 
as  approved  by  the  judge.*"  A  decree  can  never  be  entered  unless  and 
until  it  is  approved  by  the  court.^° 

2.  Nunc  Pro  Tunc.  —  In  many  cases  it  is  permissible  to  enter  a 
decree  nunc  pro  tuncJ'^  For  example,  where  one  of  the  parties  dies 
after  the  submission  of  the  cause,^-  or  after  the  argument  in  the  cause,^-'* 
the  decree  may  be  entered  as  of  a  date  prior  to  the  death  in  question. 
When  a  decree  has  not  been  entered  earlier  through  accident  or  mis- 
take, it  may  be  entered  nunc  pro  tunc.^*  However,  a  decree  cannot 
be  entered  nunc  pro  tunc  so  as  to  affect  the  rights  of  third  parties 
acquired  before  the  actual  pronouncement  of  the  decree.^^ 


filed  until  after  his  successor  had  been 
elected  and  qualified,  it  is  a  nullity. 
A  judicial  act  can  only  be  performed 
by  one  who  was  a  .i^^idge  at  the  timo 
the  act  was  done.  Eussell  v.  Sargent, 
7  111.  App.  98. 

46.  Ala.— Hall  v.  Hudson,  20  Ala. 
284.  Mich.— Ryerson  v.  Eldred,  18 
Mich.  490.  Va.'— -Lee  v.  Willis,  99  Va 
16,  37  S.  E.  826. 

By  federal  statute  (§828  Rev.  St.)  a 
clerk  in  a  federal  court  may  refuse  to 
enter  a  decree  until  his  fees  are  paid. 
Ommen  v.  Talcott,  180  Fed.  925. 

An  entry  by  the  clerk  on  Sunday  is 
void,  according  to  Lee  v.  Willis,  99 
Va.  16,  37  S.  E.  826. 

47.  Gay  v.  Gay,  10  Paige  (N.  Y.) 
369. 

48.  Edwards  v.  Turner  (Tenn.  Ch. 
App.),  47  S.  W.  144. 

49.  Smith  v.  Cumins,  52  Iowa  143, 
2  N.  W.  1401. 

50.  Beach  v.  Shaw,  4  Barb.  (N.  Y.) 
288. 

Approval  of  the  decree  by  the  chan- 
cellor is  authority  for  the  clerk  to  sign 
it.  Horn  v.  Horn,  234  111.  268,  84  N. 
E.  904. 

Entry  of  a  decree  before  the  time 
authorized  where  defendant  is  served 
by  publication  may  be  irregular,  but  is 
not  of  itself  fatal,  provided  the  court 
remains  in  session  sufficiently  long  to 
afford  the  statutory  time  for  appear- 
ance. Goodell  V.  Auditor  General,  143 
Mich.  240,  106  N.  W.  890,  114  Am.  St. 
Rep.   646. 

If  the  decree  be  not  actually  entered 
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until  after  the  judge  who  drew  it  up 
and  announced  it  dies,  an  entry  of  it 
may  be  made  at  the  next  term.  Dog- 
gett  r.  Emerson,  1  Woodb.  &  M.  1,  7 
Fed.  Cas.  No.  3,961. 

51.  Such  an  entry  was  held  proper 
in  Kloepping  v.  Stellmacher,  36  N.  J. 
L.  176. 

Such  entries,  on  the  facts  in  ques- 
tion, were  held  improper  in  the  follow- 
ing cases:  Ark. — ^Poole  r.  Oliver,  89 
Ark.  578,  117  S.  W.  747.  111.— Stevens 
V.  Coflfeen,  39  111.  148.  Mich.  — Eslow 
r.  Albion  Tp.,  32  Mich.  193.  Wash. 
Puget  Sound  Agr.  Co.  v.  Pierce  County, 
1   Wash.  Ter.  75. 

52.  Flock  i\  Wyatt,  49  Iowa  466; 
Gunderman  r,  Gunnison,  39  Mich.  313. 

53.  Mass. — Emery  v.  Parrott,  107 
Mass.  95.  N.  J. — Burnham  v.  Balling, 
16  N.  J.  Eq.  310.  N,  Y.— Wood  v. 
Keyes,  6  Paige  478;  Campbell  v.  Mes- 
ier,  4  Johns.  Ch.  334,  8  Am.  Dee.  570. 
Eng.— Danl.  Ch.  PI.  &  Pr.,  p.  1017; 
Willimott  r.  Ogilby,  cited  in  2  Seton 
1547.     Contra,  Bertie  v.  iLord  Falkland, 

1  Dick.  25,  21  Eng.  Reprint  176.  As  to 
the  latter   case,  see   Mann   v.  Ricketts, 

2  Coop.  temp.  Cott.  35,  47  Eng.  Re- 
print 1022. 

54.  Newland  v.  Gaines,  1  Heisk. 
(Tenn.)  720. 

55.  Dawson  r.  Scriven,  1  Hill  Eq. 
(S.  C.)  177._ 

A  decree  in  chancery  may  be  amend- 
ed by  a  nunc  pro  tunc  entry  so  as  to 
make  it  speak  the  truth;  and  the  mak- 
ing of  such  amendment,  at  a  subse- 
quent   term,    so    as   to    show    that    the 
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E.  Enrolment.  —  1.  An  Ancient  Practice.  —In  England,  the 
practice  existed  of  enrolling  decrees.  This  custom  has  never  existed 
in  the  United  States,^^  with  the  possible  exception  of  one  or  two  of 
the  states  where  the  old  forms  of  equity  practice  are  retained  to  a 
great  extent."  Therefore,  when  we  find  an  American  court  speaking 
of  the  enrolment  of  decrees,'*^  we  may  depend  upon  it  that  it  has 
reference  to  an  American  equivalent  of  enrolment  and  not  to  the 
old  English  custom. 

2.  Time  of  Enrolment.  —  In  the  United  States,  a  decree  is  deemed 
enrolled  as  of  the  term  when  it  is  rendered,'*'^  and  the  term,  for  this 
purpose,  does  not  expire  until  the  commencement  of  the  ensuing 
term  5"°  or,  after  it  has  been  signed  and    filed    and    the    term    has 


cause  was  heard  upon  oral  as  well  as 
written  evidence,  does  not  revive  the 
appellant's  right  to  file  a  bill  of  ex- 
ceptions setting  out  the  evidence.  That 
right  expires  with  the  lapse  of  the 
term.  Hershey  v.  Baer,  45  Ark.  240. 
A  decree  nunc  pro  tunc  is  always 
admissible  where  a  decree  was  ordered 
or  intended  to  be  entered,  and  was 
omitted  to  be  entered  only  by  the  in- 
advertence of  the  court;  but  a  decree 
which  was  not  actually  meant  to  be 
made  in  a  final  form  cannot  be  en- 
tered in  that  shape  nunc  pro  tunc  in 
order  to  give  validity  to  an  act  done 
by  a  judicial  officer  under  a  supposi- 
tion that  the  decree  was  final  instead 
of  interlocutorv.     Grav  r.  Brignardello, 

I  Wall.   (U.  S.)   627,  17  L.  ed.  692. 
Orders    to    enter    decrees,    nunc    pro 

t%mc,  will  be  made  after  a  very  long 
interval  has  elapsed  from  the  time  of 
pronouncing  the  decree;  and  even 
where  the  original  decree  has  been 
lost,  the  court  has  permitted  it  to  be 
entered  nunc  pro  tune,  from  the  office 
copy,  after  the  lapse  of  twenty-three 
years.  Danl.  Ch.  PI.  &  Pr..  p.  1017; 
Lawrence  v.  Richmond,  1  J.  &  W.  241, 
37   Eng.   Reprint   -367;   Donne  v.  Lewis, 

II  Ves.  601,  32  Eng.  Reprint  1221. 
56.     Ommen  r.  Talcott,  180  Fed.  925; 

Robinson   f.  Rudkins,  28  Fed.  8. 

Tn  Cocke  r.  Gilpin,  1  Rob.  (Va.) 
22,  the  court  declared:  "The  practice 
of  enrollment  is  unknown  in  Virginia, 
as  are  many  other  matters  of  practice 
in  the  multifarious  and  expensive  sys- 
tem of  the  English  chancery,  requiring 
numerous  officers,  and  calculated  to 
promote  accuracy  and  precision,  and 
relieve  the  court  from  laborious  de- 
tails,   by    condensing    and    simplifying 


the   questions  submitted   to  its   consid- 
eration." 

The  federal  equity  rules  make  no 
provision  for  enrolment.  See.  750  of 
the  revised  statutes  makes  such  pro- 
vision and  is  to  be  regarded  as  sup- 
plementary to  the  equity  rules.  Con- 
solidated Store  Service  Co.  v.  Detten- 
thaler,  93  Fed.  307. 

A  part  only  of  a  decree  or  order 
cannot  be  enrolled;  but  an  order  di- 
recting additional  accounts  and  in- 
quiries mav  be  enrolled  by  itself. 
Danl.  Ch.  PI.  &  Pr.,  p.  1021. 

A  decree  may  be  enrolled  by  a  de- 
fendant as  well  as  by  a  plaintiff.  Danl. 
Ch.  PI.  &  Pr.,  p.  1023. 

"It  has  been  said,  that  mere  inter- 
locutory orders,  made  upon  motion  or 
petition,  which  do  not  decide  any  of 
the  merits  of  the  cause,  and  only  relate 
to  the  proceedings  in  it,  cannot  be  the 
subject  of  enrollment;  but  this  notion 
seems  to  be  unfounded;  and  such  or- 
ders have  often  been  enrolled."  Danl. 
Ch.  PI.  &  Pr.,  p.  1021;  William  V.  Page, 
1  De  G.  &  .L  561,  564,  44  Eng.  Reprint 
•840;  M'Gregor  V.  Topham,  4  Hare  162, 
67  Eng.  Reprint  603. 

57.  Giant  Powder  Co.  v.  California 
Vigorit  Powder  Co.,  5  Fed.  197. 

58.  For  example,  see  the  following 
cases:  Davoue  v.  Fanning,  4  Johns. 
Ch  (N.  Y.)  199;  Minthorne  V.  Tomp- 
kins, 2  Paige  (N.  Y.)  102. 

59.  Ommen  v.  Talcott,  180  Fed.  925. 
Ala. — Anslev    v.    Robinson,    16    Ala. 

793.  D.  C— Fries  v.  Fries,  1  Mac  Ar- 
thur 291.  Md.— 7n  re  Young's  Estate, 
3    Md.    Ch.    461. 

60.  Nowland  v.  Glenn,  2  Md.  Ch. 
368. 
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elapsed;'*  or,  as  soon  as  signed ;°^  or,  as  soon  as  signed  and  placed 
upon  the  records'^  or  filed."* 

3.  Purpose  and  Effect.  —  The  purpose  of  the  practice  of  enrolment 
is  to  provide  a  permanent  memorial  of  the  decree.*"^  By  enrolment, 
the  decree  is  given  the  highest  character  as  evidence  and  may  then 
be  pleaded  in  bar  to  any  new  proceeding.""  Moreover,  although  the 
decree  may  be  modified  before  enrolment,"^  after  enrolment  it  can 
be  reopened  only  by  a  bill  of  review,"**  and  can  be  amended  only  as 
to  clerical  errors.'^  Moreover,  enrolment  is  sometimes  a  condition 
precedent  to  the  levying  of  execution  to  enforce  the  decree.^'* 

F.  Recording.  —  Frequently  by  statute  provision  is  made  for  the 
recording  of  decrees.  Recording  is  analogous  to  enrolment  under  the 
former  equity  practice.^* 


61.  Burch  V.  Scott,  1  Gill  &  J.  (Md.) 
393. 

62.  Allen  v.  Burke,  1  Bland  (Md.) 
544;  Smith  v.  Valentine,  19  Minn.  452 
(by  statute). 

63.  Parsons  v.  Stevens  (Me.),  78 
Atl.  347;  Sagory  v.  Bayless,  13  Smed. 
&  M.    (Miss.)    153. 

64.  Hollingsworth  v.  McDonald,  2 
Har.  &  J.  230,  3  Am.  Dee.  545;  Burch 
V.  Scott,  1  Eland.  112;  Low  v.  Mills, 
61  Mich.  35,  27  N.  W.  877. 

65.  Consolidated  Store-Service  Co. 
V.  Dettenthaler,  93  Fed.  307. 

The  case  of  Cocke  v.  Gilpin,  1  Rob. 
(Va.)  22,  contains  a  good  discussion 
concerning  the  purpose  and  effect  of 
enrolment. 

66.  Minn.— Smith  v.  Valentine,  19 
Minn.  452.  N.  Y. — Davoue  v.  Fanning, 
4  Johns.  Ch.  (N.  Y.)  199.  S.  C— Mor- 
gan V.  Morgan,  45  S.  C.  323,  23  S.  E. 
64.  Eng.— Daniell  Ch.  PI.  &  Pr.,  p. 
1018,  et  seq.;  Pearse  v.  Dobinson,  L.  R. 
1  Eq.  241. 

67.  Fraker  v.  Brazelton,  12  Lea 
(Tenn.)  278;  Dousman  v.  Hove,  3  Wis. 
466. 

68.  Maynard  v.  Pereault,  30  Mich. 
160.     See  the  title  '* Bills  of  Review." 

It  is  doubtful  whether  the  enrol- 
ment of  an  interlocutory  order  pre- 
vents a  rehearing.  Daniell,  Ch.  PI.  & 
Pr.,  p.  1021;  Att.-Gen.  v.  Mayor  of 
Wigan,  5  De  G.  M.  &  G.  52,  18  Jur. 
299,  42  Eng.  Reprint  789;  Ollerenshaw 
V.  Harrop,  L.  R.  9  Ch.  480. 

69.  Guise  v.  Middleton,  1  Smed.  & 
M.   Ch.    (Miss.)    89. 

The  enrolment  relates  back  to  the 
time  of  the  decree  for  the  purpose  of 
protecting   acts   done   under   it    in   the 

Vol.  VI 


interim.     Goelet   v.   Lansing,   6   Johns. 
Ch.  (N.  Y.)  75. 

See  authorities,  infra,  in  this  article, 
under  the  section  dealing  with  the 
amendment  and  setting  aside  of  de- 
crees. 

70.  Minthorne  v.  Tompkins,  2  Paige 
(N.  Y.)  102;  Norton  r.  Tallmadge,  3 
Edw.  Ch.   (N,  Y.)   310. 

At  one  time  in  New  York,  by  statute, 
enrolled  decrees  were  given  a  prefer- 
ence in  payment  out  of  the  personal 
estate  of  the  deceased  debtor  accord- 
ing to  the  time  of  enrollment.  Ainslie 
V.  Radcliff,  7  Paige  (N.  Y.)  439. 

In  England,  no  appeal  to  the  House 
of  Lords  can  take  place,  unless  the  de- 
cree appealed  against  has  been  en- 
rolled. Daniell,  Ch.  PI.  &  Pr.,  p.  1013; 
Andrewes  r.  Walton,  8  CI.  &  F.  457, 
8  Eng.  Reprint  180,  6  Jur.  519.  Broad- 
hurst  r.  Tnnniclifif,  9  CI.  &  F.  71,  8 
Eng.  Reprint  342. 

71.  Hughs  V.  Washington,  65  HI. 
245;  Raymond  v.  Smith,  1  Mete.  65, 
71  Am.  Dec.  458. 

There  is  a  discussion  of  section  750 
of  the  Revised  Statutes  of  the  United 
States,  making  provision  for  a  final 
record  of  decree,  in  Consolidated  Store 
Service  Co.  v.  Dettenthaler,  93  Fed. 
307. 

If  the  proceedings  in  equity  have 
not  been  recorded  at  full  length,  the 
original  papers,  documents  and  docket- 
entries  may  be  adduced  and  used  in 
court  as  constituting  the  record  of  the 
case.  Bank  of  the  United  States  v. 
Banning,  4  Craneh  C.  C.  81,  2  Fed. 
Cas.   No.  908. 

A  loose  leaf  typewritten  record  was 
held    a    suflScient    entry    of    record    in 
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Vn.  CONSTRUCTION.  —  A.  Intent.  — In  construing  a  decree 
its  meaning  is  to  be  ascertained  from  tlie  manifest  intent  of  the 
court  which  makes  it/^  the  purpose  of  the  court,"  and  in  the  light 
of  the  proceedings  incident  to  its  rendition.^*  Technical  details^* 
or  mere  surplusage'^  in  no  manner  affect  the  same.^^ 

Presumptions.  —  It  is  well  settled,  that  the  presumptions  are  all  in 
favor  of  the  validity  of  the  decree,  which  will  be  sustained  if  possible.^^ 

B.  Use  op  Extrinsic  Evidence.  —  As  a  rule,  if  the  decree  is  free 
from  ambiguity,  its  meaning  is  to  be  determined  from  its  actual  terms.^^ 
However,  an  ambiguity  in  the  decree  opens  the  door  for  an  examina- 
tion of  the  proceedings  in  the  case  to  ascertain  the  meaning  of  the 
decree,^"  but  not  for  an  examination  of  documents  not  made  a  part 


Lynch  v.  Burt,  132  Fed.  417,  67  C.  C. 
A.  305. 

A  decree  is  not  duly  recorded  as 
soon  as  left  "with  the  clerk  of  the  court 
to  be  docketed,  but  becomes  such  when 
docketed  several  months  later.  John- 
son i-.  Nat.  Exch.  Bank,  33  Gratt.  (Va.) 
473. 

72.  Doscher  f.  Blackiston,  7  Ore. 
403. 

73.  Buck  f.  Webb,  7  Colo.  212,  3 
Pac.  211. 

74.  U.  S.— Milwaukee  &  M.  E.  Co. 
f.  Chamberlain,  3  Wall.  704,  18  L.  ed. 
247.  Fla.— Theisen  v.  Whiddon,  60  Fla. 
372,  53  So.  642.  la.— McCullough  v. 
Connelly,  137  Iowa  682,  114  X.  W.  301. 

75.  West  V.  Belches,  5  Munf.  (Va.) 
187. 

76.  Tbo;  1  V.  Tyler,  3  Blackf .  (Ind.) 
504. 

77.  The  terms  of  a  decree  directing 
a  conveyance  to  be  made  and  made 
to  operate  as  a  conveyance  by  statute 
must  be  construed  precisely  as  the 
conveyance  itself  would  be.  Price  v. 
Sisson,   13   N.   J.   Eq.    168. 

78.  This  rule  is  exemplified  by  the 
following  authorities:  Ala.  —  Xew 
England  Mtg.  Sec.  Co.  f.  Davis,  122 
Ala.  555,  25  So.  42;  Hunt  r.  Ellison, 
32  Ala.  173.  Fla.— Pearson  v.  Helven- 
Bton,  50  Fla.  590,  39  So.  695.  111. 
Horn  r.  Horn,  234  HI.  268,  84  N.  E. 
904;  Dav  v.  Davis.  213  111.  53,  72  N.  E. 
682;  Dalton  v.  Eoach,  89  111.  85;  Mur- 
phy r.  Orr,  32  111.  489;  Grubb  v.  Crane, 
5  111.  153;  Carter  v.  Lewis,  29  111.  500; 
Johnson  v.  Miller,  55  111.  App.  168; 
Drennan  v.  Huskey,  31  111.  App.  208. 
la. — Citizens'  Sav.  Bank  v.  Stewart, 
90  Iowa  467,  57  X.  W.  957;  Harrison 
V.  Kramer,  3  Iowa  543;  Humphreys  v. 
Darlington,  3  G.  Gr.  588.    N.  M.— Bent 


r.  Miranda,  8  X.  M.  78,  42  Pac.  9L 
N.  Y. — Chemung  Canal  Bank  v.  Jud- 
son,  8  X"^.  Y.  254.  Tenn,  — Hopper  v. 
Fisher,  2  Head.  253.  Vt.  — Sparhawk  V. 
Buell,  9  Vt.  41.  Va.— Dav  v.  Hale,  22 
Gratt.  146.  W.  Va.— Riggs  v.  Lock- 
wood,  12  W.  Va.  133. 

In  Blythe  r.  Hinckley,  84  Fed.  228, 
it  was  held  that  the  rule  that  all  pre- 
sumptions are  in  favor  of  the  decree 
is  only  applicable  as  to  collateral  at- 
tack and  not  to  an  attack  in  the  same 
suit. 

A  decree  is  not  void  for  uncertainty 
but  amendable  by  other  parts  of  the 
record,  where  the  name  omitted  is 
stated;  and  it  will  be  considered 
amended  accordingly.  Thomas  V. 
Sterns,  33  Ala.   137. 

79.  U.  S.-St.  Louis,  K.  C.  &  C.  R. 
Co.  V.  Wabash  K.  Co.,  152  Fed.  849, 
81  C.  C.  A.  643.  N.  J.— Weehawken 
Ferry  Co.  v.  Sisson,  17  X.  J.  Eq.  475. 
S.  C— Barrett  v.  James,  30  S  C.  329, 
9  S.  E.  263.  Contra,  as  to  stipulations 
between  the  parties  filed  with  the  pa- 
pers in  the  cause.  Thayer  v.  McGee, 
20  Mich.  195. 

Opinion  of  Court. — In  Xew  Orleans, 
M.  &  C.  R.  Co.  r.  City  of  Xew  Orleans, 
14  Fed.  373,  it  is  decided  that  if  the 
decree  speaks  for  itself,  it  cannot  be 
qualified  by  the  opinion  by  which  it 
may  be  preceded.  But  it  is  declared 
in  Third  Reformed  Dutch  Church  v. 
Fox,  12  Phila.  296,  35  Phila  (Pa.)  23, 
that  in  equity,  the  opinion  of  the  court 
may  explain  the  extent  and  operation 
of  the  decree. 

80.  Fla.— State  r.  White,  40  Fla. 
297,  24  So.  160.  la.— Redhead  v.  Ba- 
ker, 86  Iowa  251,  53  X.  W.  114.  Va. 
Walker  v.  Page,  21  Gratt.  636. 
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of  the  proceedings.^*  Moreover,  it  has  been  held,  frequently,  that 
recitals  in  the  record,  inconsistent  with  the  decree,  will  control  the 
latter.«2 

VIII.  OPERATION  AND  EFFECT.  —  A.  Res  Adjudicata.  —  A 
final  decree  of  a  court  of  competent  jurisdiction  is  res  adjudicata 
and  binding  upon  all  parties  to  the  litigation  and  parties  in  privity 
with  them«3  as  to  all  matters  litigated,**  and  as  to  all  matters  which 
might  have  been  litigated  therein.*^  Except  as  to  cross-suits  which 
need  not  be  instituted  in  connection  with  the  principal  case,*"  and 
excepting  cases  wherein  the  dismissal  is  on  tlie  ground  that  the  party 
has  an  adequate  remedy  at  law,"  the  decree  is  conclusive  proof  of 
questions  of  fact  therein  decided,  even  as  to  proceedings  essential  to 
the  validity  of  the  same.** 

After  the  going  into  effect  of  a  final  decree,  the  court  has  no  fur- 
ther jurisdiction  either  of  the  subject-matter  or  of  the  parties  and  all 
subsequent  orders  and  decrees  attempted  to  be  entered  in  the  case, 
are  erroneous  and  void.*®     Moreover,  a  decree  may  be  used  as  evi- 


81.  Eobinson  V.  Robinson,  50  111. 
App.  414;  Morrison  f.  Laughter,  47 
N.  C.  354. 

82.  111.— Mantemach  r.  Studt,  230 
111.  356,  82  N.  E.  829;  Davis  Paint 
Mfg.  Co.  V.  Metzger  Linseed  Oil  Co., 
90  111.  App.  117  (judgment  reversed, 
188  111.  295,  58  N.  E.  940).  Tenn. 
Davis  V.  Reaves,  7  Lea  585.  W.  Va. 
Alderson's  Heirs  v.  Henderson,  15  W. 
Va.  182. 

"Where  a  default  has  been  taken  and 
a  decree  entered,  pro  confes.so,  which 
recites  that  the  defendants  have  been 
regularly  notified  of  the  pendency  of 
the  suit,  by  summons  or  advertisement, 
a  bona  fide  purchaser  under  the  decree 
will  be  protected,  although  the  record 
may  not  furnish  any  evidence  of  a 
summons  or  advertisement.  Reddick 
f.  State  Bank,  27  111.  145. 

83.  Davenport  v.  Bartlett,  9  Ala. 
179.  See  the  title  "Former  Adjudica- 
tion." 

84.  Cochran  v.  Miller,  74  Ala.  50; 
Barbour,  Stedman  &  Herod  r.  Tomp- 
kins, 58  W.  Va.  572,  52  S.  E.   707. 

85.  U.  S.-St.  Louis,  K.  C.  &  C.  R. 
Co.  v.  Wabash  R.  Co.,  152  Fed.  849, 
81  C.  C.  A.  643.  la.— Campbell  v. 
Ayres,  6  Iowa  339.  Ky.— Talbott  i: 
Todd,  5  Dana  190.  W.  Va.— Ohio  River 
R.  Co.  V.  Johnson,  50  W.  Va.  499,  40 
S.  E.  407;  Bodkin  v.  Rollyson,  48  W. 
Va.  453,  37  S.  E.  617. 

86.  Vandyke  V.  Walters,  88  111.  444, 
is  to  this  effect. 
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87.  Swift  V.   Allen,  55  111.   303. 
Decrees  As  Liens. — Decrees  rendered 

in  the  courts  of  the  United  States  are 
liens  upon  the  defendant's  real  estate 
in  all  cases  where  similar  decrees  of 
the  state  courts  are  made  liens  by  the 
law  of  the  state.  Ward  v.  Chamber- 
Iain,  2  Black  (U.  S.)  430,  17  L.  cd.  319. 

88.  So  held  in  Smith  v.  Valentine, 
19  Minn.  452,  wherein  the  decree  con- 
firmed a  sale  and  recited  tliat  proper 
notice   of  the   sale  had  been  given. 

Findings  in  a  decree  as  to  service 
are  conclusive  evidence  against  col- 
lateral attack.  Teel  i".  Dunnihoo,  221 
111.  471,  77  N.  E.  906,  112  Am.  St. 
Rep.   192. 

A  decree  pro  confesso  reciting  that 
defendants  have  been  served  is  con- 
clusive in  the  absence  of  anything  in 
the  record  to  the  contrary.  Moore  v. 
Green,  90  Va.   181,  17  S.  *E.   872. 

Where  a  decree  is  entitled  as  of  a 
certain  term  of  court,  and  is  so  certi- 
fied in  the  record,  this  will  be  con- 
clusive evidence  that  the  decree  was 
made  in  term  time  and  not  in  vaca- 
tion, and  the  record  cannot  be  im- 
peached. Mason  v.  Patterson,  74  111. 
191. 

89. — ^U.  S. — 'Greenleaf  v.  Queen,  1 
Pet.  138,  7  L.  ed.  85.  Ga.— Clements 
V.  Empire  Lumb  Co.,  96  Ga.  319,  22 
S.  E.  987;  Whately  f.  Slaton,  36  Ga. 
653.  Ky.-Bobb  i\  Bobb,  2  A.  K. 
Marsh.  240.  Md. — Meluy  v.  Cooper, 
2   Bland   199,    note.     Va. — Johnson    v. 
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dence,^**  although  not  recorded,"^  nor  formally  enrolled.^-  ]\Ioreover, 
a  decree,  although  erroneous,^^  cannot  be  collaterally  attacked,"*  ex- 
cept for  want  of  jurisdiction,"^  or  for  fraud/"** 

B.  Time  of  Taking  Effect.  —  The  time  when  a  decree  takes  effect 
is  a  matter  controlled  by  local  statutes  and  rules.  The  old  English 
rule  regarded  a  term  of  court  as  a  single  day  and  all  judgments  ren- 
dered during  the  term  as  rendered  on  the  first  day.^^ 

C.  Effect  of  Uncertainty.  —  It  has  been  held  that  uncertainty 
of  itself  may  make  a  decree  void.^^ 


Anderson,  76  Va.  766;  Battaile  v. 
Maryland  Hospital  for  Insane,  76  Va. 
63;  Nelson  r.  Jennings,  2  Pat.  &  H. 
369.  W.  Va.  — Waldron  v.  Harvey,  54 
W.  Va.  60S,  46  S.  E.  603,  102  Am.  St. 
Eep.   959. 

This  rule  does  not  apply  if  the  de- 
cree be  interlocutory.  Summers  v. 
Darne,  31  Gratt.   (Va.)   791. 

90.  Hale  v.  Warner,  36  Ark.  217. 

91.  Lunn  v.  Scarborough  (Tex.  Civ. 
App.),  35  S.  W.   508. 

92.  Bates  r.  Delavan,  5  Paige  (N. 
Y.)   299. 

By  statute,  it  is  made  effective  as 
evidence  as  soon  as  signed.  Smith  v. 
Valentine,  19  Minn.  452.  It  is  also 
held,  therein,  that  the  decree  itself  and 
not  a  copy  thereof  entered  by  the  clerk 
is  the  highest  evidence. 

A  decree  against  the  executor  is  not 
conclusive,  but  prima  facie  evidence 
onlv,  against  the  heir  or  devisee.  Gar- 
nett  r.  Macon,  2  Brock  185,  10  Fed. 
Cas.  No.  5,245. 

93.  Colo.— Monti  v.  Bishop,  3  Colo. 
605.  la.  — Traer  r.  Waitman,  56  Iowa 
443,  9  N.  W.  339.  Mich.— Dunlap  f. 
Bvers,  110  Mich.  109.  67  X.  W.  1067. 
N.   y.— Hunt    V.    Wallis,    6    Paige    371. 

94.  Burbridge  v.  Higgins,  6  Gratt. 
(Va.)   119. 

95.  See  Torrans  v.  Hicks,  32  Mich. 
307. 

96.  .Tones  v.  Brittan,  1  Woods  667, 
13  Fed.  Cas.  Mo.  7,455;  Kollins  v. 
Henry,  78  N.  C.  342.     See  supra  II,  C. 

97.  The  rule  of  the  English  courts, 
which  regards  a  term  of  court  as  a 
single  day,  and  all  .iudgments  rendered 
during  the  terra  as  rendered  on  the 
first  day,  is  never  allowed  to  prevail 
over  the  substantial  equities  of  third 
persons;  and  it  has  never  been  adopted 
in  our  practice,  which  assigns  to  judg- 
ments   and   decrees    the   exact   date   on 


■which  thev  are  rendered.  Powe  v.  Mc- 
Leod,   76  "^Ala.    418. 

A  decree  7iisi,  upon  default  of  ap- 
pearance and  answer  to  a  bill  in  chan- 
cery, does  not  become  absolute  until 
the  end  of  "the  term  next  succeeding 
that  to  which  the  decree  shall  be  re- 
turned 'executed'  ".  Stewart  f.  Smith, 
2  Cranch  C.  C.  615,  23  Fed.  Cas.  No. 
13,436. 

Under  a  territorial  statute  in  Ar- 
kansas, a  decree  in  chancery  related 
to  the  first  day  of  the  term,  and  was 
a  lien  upon  the  lands  of  the  defendant 
on  that  day;  and  a  regular  sale  under 
a  decree  conveyed  a  title  superior  to 
that  of  a  purchaser  after  the  first  day 
of  the  term,  but  prior  to  the  day  the 
decree  was  actually  made.  Keatts  v. 
Fowler's  Devisees,  22  Ark.  483. 

A  final  decree  takes  effect  from  the 
time  it  is  made  and  declared.  Butler 
V.  Lee,  33  How.  Pr.  (N.  Y.)  251. 

A  decree  becomes  final  and  conclus- 
ive at  the  adjournment  of  court,  even 
if  it  did  not  become  so  by  enrolment. 
Sagory  v.  Bayless,  13  Smed.  &  M. 
(Miss.)    153. 

Decrees  rendered  during  vacation  take 
effect  from  the  time  they  are  entered 
of  record.     Pace  v.  Ficklin,  76  Va.  292. 

"Where  a  cause  in  chancery  is  taken 
under  advisement,  and  decided  in  vaca- 
tion, and  the  decree  then  entered,  the 
decree  is  not  such  a  final  decree  as  to 
authorize  the  complainant  to  proceed 
under  it  until  after  an  intervening 
term  of  court,  so  as  to  afford  any  one 
affected  by  it  an  opportunity  to  ques- 
tion its  correctness;  so  that  an  appeal 
taken  then  is  premature."  Hook  v. 
Richeson,   106   111.   392. 

98.  Ala.— Turner  v.  Dupree,  19  Ala. 
193.  111.— Welch  V.  Louis,  31  111.  446. 
Va.— In  Birchett  r.  Boiling,  5  Mumf. 
442.  an  attachment  was  refused  on  a 
decree  which  was  uncertain. 
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D.  Decrees  Relating  to  Title.  —  It  is  frequently  provided  by 
statute  that  a  decree  for  the  conveyance  of  real'-"*  estate  shall  have  the 
same  operation  and  effect  as  if  the  conveyance  had  been  made,  if  the 
party  against  whom  it  is  rendered  does  not  comply  therewith.^  The 
constitutionality  of  such  statutes  has  been  sustained  by  the  supreme 
court  of  the  United  States.^  However,  in  the  absence  of  such  statutes, 
a  court  of  equity  does  not  possess  the  authority  to  divest  a  title  of  one 
party,  by  mere  decree  and  vest  it  in  another.^ 

IX.  ENFORCEMENT.  —  A.  In  General.  —  Formerly,  a  decree 
in  equity,  unless  it  was  for  land,  operated  only  in  personam.  The 
only  method  of  enforcement  was  by  process  of  contempt  under  which 
the  disobedient  party  might  be  imprisoned  and  kept  in  prison  until 
he  obeyed.  If  the  party  in  question  had  been  imprisoned,  or  if  he 
could  not  be  arrested,  the  court  might  also  resort  to  a  writ  of  seques- 
tration.* It  is  generally  held  that  if  the  court  has  power  to  render 
the  decree,  it  has  power  to  carry  the  same  into  execution.'^  The 
jurisdiction  of  the  court  continues  after  the  final  decree,  for  the  pur- 
pose of  the  enforcement  thereof.^ 

B,  Bill  to  Enforce  Decree.'^  —  A  bill  in  equity  to  carry  a  former 
and  finaP  decree  into  effect  is  proper,  in  many  cases,  where  the  sub- 
sequent course  of  events  necessitates  the  filing  of  the  same.^ 


99.  These  statutes  are  generally  ap- 
plicable to  real  estate  only  and  not  to 
personalty.  See  Jelke  v.  Goldsmith, 
52  Ohio  St.  499,  40  N.  E.   167. 

1.  Cal.— Hager  v.  Shindler,  39  Cal. 
47.  Oonn.— King  v.  Bill,  28  Conn.  593. 
Ga.  — Bpping  V.  Tunstall,  57  Ga.  267. 
Mo.— Macklin  v.  Schmidt,  104  Mo.  361, 
16  S.  W.  241;  Macklin  v.  Allenberg, 
lOO  Mo.  337,  13  S.  W.  350.  OMo. 
Taylor  v.  Boyd,  3  Ohio  337,  17  Am. 
Dec.   603. 

2.  Langdon  v.  Sherwood,  124  U.  S. 
74,  8  Sup.  Ct.  429,  31  L.  ed.  344. 

3.  Ala.— Prewitt  v.  Ashford,  90  Ala. 
294,  7  So.  831.  Ky,— Mummy  v.  .John- 
ston, 3  A.  K.  Marsh.  220.  Miss.— Wal- 
lis's  Heirs  v.  Wilson's  Heirs,  34  Miss. 

357.  Ohio.— Shepherd's  Lessee  v.  Ross 
County  Comrs.,  7  Ohio  271,  pt.  1.  Va. 
Aldridge  v.   Giles,  3  Hen.   &  M.  136. 

A  conveyance  executed  under  a  de- 
cree operates  by  virtue  of  the  con- 
veyance, and  not  by  virtue  of  the 
decree.     Tardy   v.    Morgan,    3    McLean 

358,  23  Fed.  Cas.  No.  13,752. 

4.  Daniell  Ch.  PI.  &  Pr.,  1031  et  seq. 

5.  Ark.— McGaughey  v.  Brown,  46 
Ark,  25.  Ky.— Wickliffe  v.  Lee,  6  B. 
Mon.  543;  Waller  v.  Logan,  5  B.  Mon. 
515.  Md.— Oliver  v.  Caton,  2  Md.  Ch. 
297.  N.  J.— South  Jersey  Realty  Co. 
V.  Staley,  75  Atl.  934.     N.  Y.— Ludlow 
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r.  Lansing,  Hopk.  Ch.  231.  Va.— New- 
man r.  Chapman,  2  Rand.  93,  14  Am. 
Dec.  766. 

Debt  lies  on  the  decree  of  a  surro- 
gate for  the  payment  of  money.  Du- 
bois V.  Dubois,  G  Cow.  (N.  Y.)  494. 

Supplemental  Proceedings  can  be 
resorted  to  in  the  federal  court  to  en- 
force a  money  decree  in  an  equity 
case,  when  the  state  courts  of  the 
same  district  allow  it.  Sage  v.  St. 
Paul,  S.  &  T.  F.  Ry.  Co.,  47  Fed.  3. 

Ancillary  proceedings  against  any 
party  who  interferes  with  the  enforce- 
ment of  the  decree  and  who  is  a  party 
to  the  litigation  may  be  resorted  to. 
Alton  Water  Co.  v.  'Brown,  166  Fed. 
840,  92  C.  C.  A.  598. 

6.  Goff  V.  Robins,  33  Miss.  153; 
Trimble  v.  Patton,  5  W.  Va.  432. 

7.  See  the  title  "Bills  To  Enforce 
Decrees. ' ' 

8.  McFadden  v.  McFadden,  44  CaL 
306. 

9.  Ala.— Griffin  v.  Spence,  69  Ala. 
393;  Hogan  v.  Davis,  3  Ala.  70.  Idaho. 
Ray  V.  Ray,  1  Idaho  566.  Ky. — Mum- 
my V.  Johnston,  3  A.  K.  Marsh.  220. 
N.  Y.— White  v.  Geraerdt,  1  Edw.  Ch. 
336.  N.  0.— Wright  V.  Bowden,  54  N. 
C.   15,   59   Am.   Dec.  600. 

Such    a    bill    must    be    filed     as     an 
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Moreover,  a  supplemental  bill  in  aid  of  a  final  decree,  to  compel 
the  carrying  out  of  the  latter,  is  maintainable.^"  If  such  a  bill  be 
filed,  it  is  generally  held  that  the  defendant  cannot  procure  a  re- 
examination of  the  merits  of  the  original  decree." 

C.  By  Attachment.  —  In  many  cases,  attachment  against  the  per- 
son of  the  defendant  is  resorted  to  in  the  enforcement  of  deerees.^- 

D.  By  Execution.  —  The  practice  of  enforcing  decrees  by  a  levy  of 
execution  is  now  generally  provided  for  by  statute,"  particularly,  in 
the  ease  of  decrees  for  the  payment  of  money.^*  In  fact,  this  may 
be  the  only  method  of  enforcement  in  some  cases,  and  the  old  method 
of  enforcement  by  contempt  is  unavailable.^^ 


amended  and  supplemental  bill.     Herd 
f.  Bewley,  1  Heisk.    (Tenn.)    524. 

10.  Appeal   of   Winton,   97   Pa.  385. 

11.  Ky.— Dunlap  v.  Mcllvoy,  3  Litt. 
269.  Md.— Tomlinson  v.  McKaig,  5 
Gill  356.  Ohio.  — Hampson  f.  Sumner, 
18  Ohio  444.  S.  C— Can  v.  Green,  1 
Kich.  Eq.  Cas.  405. 

In  Carneal  v.  Wilson,  3  Litt.  (Ky.) 
80,  it  was  held  that  defendant  may 
avail  himself  of  fraud  in  obtaining 
the  original  decree.  Contra,  Caldwell 
f.  Giles,  2  Hill   Eq.   (S.   C.)   548. 

The  impeachment  of  the  orij^inal  de- 
cree must  be  made  by  the  exhibits  and 
evidence  in  the  cause  wherein  the  de- 
cree was  pronounced,  not  by  matter 
extrinsic.  Greenup  r.  Rennix,  3  Hard. 
(Ky.)  594.  See  the  title  "Bills  To 
Impeach  Judgments   and  Decrees." 

12.  Ga. — Saunders  v.  Smith,  3  Ga. 
121.  111.  — Warfield-Pratt-Howell  Co. 
V.  Williamson,  233  111.  487,  84  N.  E. 
706;  Whalen  r.  Billings,  104  111.  App. 
281.  N.  J.— Haggerty  v.  Badkin,  72 
N.  J.  Eq.  473,  66'Atl.  420;  Aspinwall 
V.  Aspinwall,  53  N.  J.  Eq.  684,  33  Atl. 
470.  N.  Y.— White  r.  Geraerdt,  1  Edw. 
Ch.  336.  Pa.— Scholl  v.  Schoener,  1 
Woodw.  Dec.  134.  W.  Va,— Trimble  v. 
Patton,  5   W.  Va.  432. 

The  object  of  such  attachment  is 
not  to  inflict  punishment,  but  to  com- 
pel performance  of  the  decree.  Scott 
f.   .Jailer,    1    Grant's    Cas.    (Pa.)    237. 

Effect  of  Statute. — Scmble,  according 
to  Scott  V.  Jailer,  1  Grant's  Cas.  (Pa.) 
237,  attachment  may  be  used  to  en- 
force decrees,  unless  the  right  is  de- 
nied by  statute.  Owing  to  statute,  the 
right  was  denied  in  Watkins  v.  Dor- 
sett,   1   Bland    (Md.)    530. 

13.  Ala.— Stapler  r.  Hurt,  16  Ala. 
799.  m.-Warfield  Pratt-Howell  Co. 
V.   Williamson,    233    111.   487,   84   N.    E. 


706;  Durham  v.  Mulkey,  59  111.  91. 
Ky.— Duff  f.  Combs,  8  B.  Mon.  386. 
Mich.  — Taylor  v.  Gladwin,  40  Mich. 
232.  N.  J. — Aspinwall  v.  Aspinwall, 
53  N.  J.  Eq.  684,  33  Atl.  470.  Pa. 
Scholl  t'.  Schoener,  1  Woodw.  Dec.  134. 
Vt.  — Hall  V.  Dana,  2  Aikens  381.  Va. 
Windrum  v.  Parker,  2  Leigh  361.  W. 
Va.— Hall  V.  McGregor,  65  W.  Va.  74, 
64  S.  E.  736.  See  the  title  "Execu- 
tion." 

14.  Ga.— Coulter  v.  Sumpkin,  94  Ga. 
225,  21  S.  E.  461.  HI.— Whalen  v. 
Billings,  104  111.  App.  281;  Durbin  v. 
Durbin,  71  111.  App.  51.  Mont. — Ray- 
mond V.  Blancgrass,  36  Mont.  449,  93 
Pac.  648.  Ore.— DeVall  v.  DeVall,  57 
Ore.  128,  109  Pac.  755,  110  Pac.  705. 
Eng.  — Taylor  v.  Jardine,  1  Hare  316, 
66  Eng.  Reprint  1053;  Streeten  v. 
Whitmore,  5  Beav.  228,  49  Eng.  Re- 
print 564,  6  Jur.  92. 

15.  Clements  p.  Tillman,  79  Ga. 
451,  5  S.  E.  194,  11  Am.  St.  Eep.  44L 
See  the  title  "Contempt." 

Execution  on  Interlocutory  Decrees. 
Though  circumstances  may  exist  which 
will  warrant  the  court,  or  a  judge  in 
vacation,  to  allow  process  of  execu- 
tion on  certain  interlocutory  decrees, 
these  circumstances  must  be  shown. 
Shackelford  v.  Apperson,  6  Gratt.  (Va.) 
451. 

Decree  Need  Not  Contain  Award  of 
Execution. — The  successful  party  is 
entitled  to  an  execution  as  a  matter 
of  right,  unless  the  decree  itself  pro- 
hibits the  issuing  of  an  execution 
thereon.  Otis  V.  Forman,  1  Barb.  Ch. 
(N.   Y.)    30. 

Fi.  Fa. — A  court  of  equity  does  not 
usually  proceed  by  fi.  fa.  to  execute 
its  decrees.  Karnes  v.  Harper,  48  111. 
527. 

A  fi.  fa.  cannot  be  issued  on  an  order 
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E.  By  Writ  op  Assistance.  —  A  writ  of  assistance  may  be  used  to 
enforce  a  decree,"  particularly  for  the  purpose  of  giving  possession 
of  land." 

F.  By  Writ  of  Possession.  —  In  certain  suits  involving  title  to 
land,  the  court  of  equity  will  enforce  its  decree  by  a  writ  of  pos- 
session.^* 

G.  By  Sequestration.  —  Sequestration  is  a  recognized  method  of 
enforcing  decrees  in  equity.^"  Originally,  this  process  was  used  merely 
as  a  means  of  keeping  the  defendant  out  of  possession  of  his  property ; 
in  later  times  the  practice  of  applying  the  money  received  by  seques- 
tration    for    the    fulfillment    of    the    decree    became    established.-® 

H.  Abatement  and  Revival.  —  A  decree  rendered  against  a  dead 
person  is  erroneous."^  A  conflict  of  authority  exists  as  to  whether 
or  not  a  revival  of  the  suit  is  necessary,  i^  after  the  decree  is  rendered, 
the  party  defendant  dies.^^ 

If  a  revival  of  a  decree  is  necessary,  two  methods  of  revival  are 
recognized,  to-wit :  by  bill  of  revivor,"  and  by  a  subpoena  scire  facias 


in  equity  directing  the  defendant  to 
pay  money  into  court  to  be  paid  to 
the  plaintiff,  but  if  the  order  directs 
that  the  money  be  paid  directly  to 
complainant,  a  fi.  fa.  may  be  issued. 
The  court  declares  this  distinction  to 
be  derived  from  the  English  practice 
as  shown  in  TJnited  Lines  Tel.  Co.  v. 
Stevens,  67  Md.  156,  8  Atl.  908;  In  re 
Leeds  Banking  Co.,  L.  E.  1  Ch.  150. 

16.  Devaucene  v.  Devaucene,  1  Edw. 
Ch.    (N.  Y.)    272. 

17.  Keil  V.  West,  21  Fla.  508;  Val- 
entine V.  Teller,  Hopk.  Ch.  (N.  Y.) 
422.  See  the  title  "Assistance,  Writ 
Of." 

18.  U.  S.— O'Neale  v.  Caldwell,  3 
Crauch  C.  C.  312, 18  Fed.  Cas.  No.  10,515. 
Ill._Oberein  r.  Wells,  163  111.  101,  45 
N.  E.  294.  Tenn. — Stark  r.  Murphy 
(Tenn.  Ch.  App.),  52  S.  W.  736. 

A  court  of  chancery  will  not  ordi- 
narily issue  a  writ  of  possession  in 
order  to  enforce  its  decrees;  and  never 
where  a  party  in  possession  may  make 
a  successful  defense  of  his  possession, 
either  at  law  or  in  equity.  Flowers 
V.  Brown,  21  111.  270. 

19.  Del. — Haves  v.  Hayes,  4  Del. 
Ch.  20.  111.— Warfield-Pratt-Howell  Co. 
t\  Williamson,  233  111.  487,  84  N.  E. 
706.  Mass. — Grew  v.  Breed,  12  Mete. 
363,  46  Am.  Dec.  687.  N.  J.— National 
Docks  &  N.  J.  J.  C.  Ey.  Co.  v.  Penn- 
sylvania E.  Co.,  54  N.  J.  E_q.  167,  33 
Atl.  936;  Aspinwall  v.  Aspinwall,  53 
N.    J.    Eq.    684,    33    Atl.    470.      N.    Y. 
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White  r.  Geraerdt,  1  Edw.  Ch.  336; 
Hosack  V.  Eogers,  11  Paige  603. 
See  the  title  "Sequestration." 
The  writ  of  sequestration  to  enforce 
the  performance  of  a  decree  is  analo- 
gous to  execution  at  law.  Keighler  v. 
Ward,  8  Md.  254. 

20.  Daniell,  Ch.  PI.  &  Pr.,  p.  1031 
et  seq. 

21.  Hooe  V.  Barber,  4  Hen.  &  M. 
(Va.)    439. 

If  the  death  of  the  party  "must 
be  shown  aliunde"  the  .judgment  "is 
voidable  and  not  void  and  cannot  be 
ifnpeached  collaterally."  Jennings  v. 
Simpson,  12  Neb.  558,  11  N.  W.  880. 

Marking  a  case  "Ended"  on  the 
docket  does  not  prevent  a  revival  of 
the  decree  pronounced  therein.  Mor- 
gan V.  Morgan,  45  S.  C.  323,  23  S.  E. 
64. 

22.  That  revival  is  necessary,  see: 
Md.— 7u  re  Owings,  1  Bland.  370,  17 
Am.  Dee.  311.  N.  Y.— Livingston  v. 
Woolsey,  4  Johns.  Ch.  365;  Washington 
Ins.  Co.  f.  Slee,  2  Paige  365.  Ohio. 
Cist  V.  Beresford,  1  Ohio  C.  C.  32. 

That  revival  is  unnecessary,  see: 
N.  Y.— Wing  V.  De  La  Eoinda,  "^125  N. 
Y.  678,  25  N.  E.  1064,  affirming  (City 
Ct.  Brook.,  1889),  5  N.  Y.  Supp.  550; 
Harrison  r.  Simons,  3  Edw.  Ch.  394. 
S.  C— Trenholm  V.  Wilson,  13  S.  C. 
174.  W.  Va.— Trimble  v.  Patton,  5 
W.  Va.  432.  See  the  title  "Revival 
of  Judgments  and  Decrees." 

23.  Ala.— Deer  v.  State,  155  Ala. 
521,  46  So.   848;   State  v.  City  of  Mo- 
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against   the  heirs    oi     personal    representatives    of    the    deceased.-* 
X.    AMENDING,  VACATING  AND  SETTING  ASIDE  DECREES. 

A.  In  General.  —  A  court  having  power  to  render  a  decree  has  power 
to  amend,  vacate  or  set  aside  the  decree,-^  subject  to  the  limitations 
hereafter  noted.  The  setting  aside  of  decrees  is  a  matter  involving 
the  discretion  of  the  court.-*'  However,  in  many  cases  it  becomes  the 
duty  of  the  court  to  set  aside  the  decree.-'  But  a  decree  of  court 
should  not  be  set  aside  except  for  good  cause  shown,-^  nor  even  then, 
if  the  party  aggrieved  has  been  guilty  of  lack  of  diligence,-''  or  is 


bile,  24  Ala.  701.  Md.— Gleen  r.  Clapp, 
11  Gill  &  J.  1;  Franklin  i".  Franklin, 
1  Md.  Ch.  342.  N.  J.— Peer  v.  Cooke- 
row,  13  N.  J.  Eq.  136.  Ohio.— Curtis 
V.  Hawn,  14  Ohio  185.  See  the  title 
"Reviver,  Bill  Of." 

24.  Ky.  — Duff  v.  Combs,  8  B.  Men. 
386.  Md.— Allen  v.  Burke,  1  Bland. 
544,  which  contains  an  extended  dis- 
cussion of  the  question.  N.  Y. — Tall- 
man  r.  Varick,  5  Barb.  277.  Tenn. 
Tipton  v.  Tipton.  118  Tenn.  691.  104 
S.  W.  237.  See  the  title  "Scire 
Facias." 

25.  Howard  r.  Palmer,  Walk.  Ch. 
(Mich.)  391;  Woodruff  v.  Cook,  2  Edw. 
Ch.  (N.  Y.)  259;  Dinsmore  v.  Adams, 
48  How.  Pr.  (N.  Y.)  274;  Osgood  v. 
Joslin,  3  Paige  (N.  Y.)  195.  See  4 
Standard  Proc.  478,  and  the  title 
"Courts." 

A  decree  of  court  transferring  the 
control  of  a  railroad  to  a  receiver  and 
board  was  held  to  be  an  administra- 
tion and  not  a  judicial  order  and  sub- 
ject to  change  without  the  consent  of 
the  parties.  Dunn  r.  Savannah  &  C. 
E.   Co.,  8   Rich.    (S.  C.)    207. 

26.  Terrv  v.  Commercial  Bank,  92 
U.  S.  454,  23  L.  ed.  620;  Robertson  i. 
Miller,   3    N.   J.   Eq.   451. 

27.  Rust  V.  Lynch,  54  Md.  636; 
Postell  V.  Postell,  1  Desaus.  (S.  C.) 
173. 

28.  U.  S.— A.  B.  Dick  Co.  v.  Wick- 
elman,  77  Fed.  853;  Ozark  Land  Co. 
v.  Leonard,  24  Fed.  660;  Lockwood 
V.  Cleveland.  20  Fed.  164.  Fla.— Mac- 
farlane  v.  Dorsev,  49  Fla.  341,  38  So. 
512;  Friedman  v.  Rehm,  43  Fla.  330, 
31  So.  234.  Ky. — McLean  v.  Nixon, 
18  B.  Mon.  768.  Md. — Ware  v.  Rich- 
ardson, 3  Md.  505,  56  Am.  Dec.  762. 
Mich.— Michigan  Ins.  Co.  v.  Whitte- 
more,  12  Mich.  427:  Russell  V.  Waite, 
Walk.  Ch.  31.  N.  J.— Terhune  v.  Col- 
ton,  12  X.  J.  Eq.  312.     N.  y.— Parker 


V.  Grant,  1  Johns.  Ch.  630;  DePeyster 
r.  Hildreth,  2  Barb.  Ch.  109;  Ferussac 
r.  Thorn,  1  Barb.  42.  Wis.— Aetna 
Life  Ins.  Co.  v.  McCormick,  20  Wis. 
265. 

29.  U.  S.— Root  V.  Woolworth,  150 
U.  S.  401,  14  Sup.  Ct.  136,  37  L.  ed. 
1123;  Home  St.  R.  Co.  f.  City  of  Lin- 
coln, 162  Fed.  133,  89  C.  C.  A.  133; 
Hendrvx  r.  Perkins,  114  Fed.  801,  5'2 
C.  C.  "^A.  435;  Dewey  v.  Stratton,  114 
Fed.  179,  52  C  C.  A.  135;  Comly  v. 
Buchanan,  81  Fed.  58;  Ring  Refrig. 
&  Ice-Mach.  Co.  v.  St.  Louis  Ice  Mfg. 
&  Cold  Stor.  Co.,  67  Fed.  535;  City  of 
Omaha  V.  Redick,  63  Fed.  1,  11  C.  C. 
1,  27  U.  S.  App.  204;  Black's 
Admx.  V.  Gunn,  60  Fed.  151,  8  C.  C.  A. 
534,  19  U.  S.  App.  477;  Willimantie 
Linen  Co.  f.  Clark  Thread  Co.,  24 
Fed.  799;  Doublcday  v.  Sherman,  6 
Blatchf.  513,  7  Fed.  Cas.  No.  4,019. 
Conn.— Gould  v.  Stanton,  17  Conn.  377. 
ria.— Frisbee  v.  Timanus,  12  Fla.  300. 
Ky.— Harrison  v.  Meredith,  3  J.  J. 
Marsh.  219.  Md.— Maryland  Home 
Fire  Ins.  Co.  v.  Kimmell,  89  Md.  437, 
43  Atl.  764;  Hitch  v.  Fenby,  4  Md.  Ch. 
190.  Mich. — iLyon  v.  Brunson,  48 
Mich.  194,  12  N.  W.  32;  Hart  i;.  Lins- 
dav,  Walk.  Ch.  72.  Miss.— Woods  v. 
Cheesborough,  95  Miss.  63,  48  So.  613. 
N,  H.— Cummings  f.  Parker,  63  N.  H. 
198;  George  r.  Johnson,  45  N.  H.  456. 
N.  J.— Embury  v.  Klemm,  30  N.  J.  Eq. 
517;  Miller  V.  Hild,  11  N.  J.  Eq.  25. 
N.  Y.— Munn  r.  Worrall.  16  Barb.  221; 
Freeman  v.  Warren,  3  Barb.  Ch.  635; 
Rogers  v.  Rogers,  1  Paige  188.  Ore. 
Chapman  f.  Wilbur,  5  Ore.  299.  Tenn. 
Mvers  v.  James,  4  Lea  370.  Va. 
Smith's  Exr.  V.  Powell,  98  Va.  431, 
36  S  E.  522.  W.  Va. — Wilson  r.  Ken- 
nedy, 63  W.  Va.  1,  59  S.  E.  736;  Sey- 
moiir  V.  Alkire,  47  W.  Va.  302,  34 
S.  E.  953.  Wis.— Rogan  v.  Walker, 
1  Wis.  631. 
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estopped  to  assert  his  rights,^"  or  has  waived  his  right  to  object  to 
the  decree.^^  In  the  foot-note  below  the  authorities  on  the  question 
as  to  what  is  sufficient  cause  are  collected.^^ 

In  many  states,  the  time  within  which  a  decree  may  be  set  aside 
and   the   incidents  connected   therewith   are   controlled   by   statute." 

B.  Intervening  Rights  of  Third  Parties.  — In  many  cases, 
wherein  the  rights  of  innocent  third  parties  have  intervened,  the 
court  will  refuse  to  alter, the  decree.^* 


30.  U.  S.— Hill  V.  Phelps,  101  Fed. 
650,  41  C.  C.  A.  569;  In  re  Morris, 
Crabbe  70,  17  Fed.  Cas.  No.  9,825.  111. 
Grosvenor  v.  Doyle,  50  111.  App.  47. 
N.  J.— Boynton  v.  Sandford,  28  N.  J. 
Eq.  184,  and  at  592  sub  nom  Sandford 
V.    Boynton. 

31.  Md.— Owens  v.  Barroll,  88  Md. 
204,  40  Atl.  880.  Miss. — Pipkin  r. 
Haun,  Freem.  Ch.  254.  N.  J.— Hall  v. 
Urquhart,  11  N.  J.  Eq.  318;  Euckman 
V.  Decker,  28  N.  J.  Eq.  5. 

32.  The  following  were  held  suf- 
ficient causes  for  setting  aside  the  de- 
cree: Collusion  between  plaintiff  and 
defendant  (Barker  r.  Todd,  15  Fed. 
265) ;  accident  (Boyer  v.  Boyer,  77  N. 
J.  Eq.  144,  76  Atl.  309);  error  in  orig- 
inal decree  (Edwards  i\  Thorn,  25  Fla. 
222,  5  So.  707);  fraud  (Mitchell  r. 
Eice,  132  Ala.  120,  31  So.  498;  Matth- 
ews V.  Joyce,  85  N.  C.  258),  which  must 
be  in  the  procurement  of  the  decree 
and  not,  for  example,  in  procuring  the 
note  on  which  the  suit  is  founded; 
(Adamski  v.  Wieezorek,  93  111.  App. 
357;  Bodkin  r.  Eollyson,  48  W.  Va. 
453,  37  S.  E.  617);  introduction  of 
false  testimony  (McMurray  v.  McMur- 
ray,  67  Tex.  665,  4  S.  W.  357);  mis- 
apprehension due  to  old  age  (Watson 
V.  Smith,  7  Ore.  448);  mistake  (Boyer 
V.  Boyer,  77  N.  J.  Eq.  144,  76  Atl. 
309;  Beaver  v.  Slanker,  94  111.  175; 
Miller  v.  Eushforth,  4  N.  J.  Eq.  174; 
Barclay  v.  Brown,  7  Paige  [N.  Y.] 
245);  neglect  of  counsel  (Boyer  v. 
Boyer,  77  N.  J.  Eq.  144,  76  Atl.  309); 
newly  discovered  evidence  (Talbott  v. 
Todd,  5  Dana  190;  Nash  v.  Wetmore, 
33  Barb.  [N.  Y.]  155;  Tomlinson  v. 
Tomlinson,  11  Eich.  Eq.  [S.  C]  52); 
subsequent  change  of  events  (Allen  v. 
Allen,  48  S.  C.  566,  26  S.  E.  786); 
surprise  (Van  Deventer  v.  Stiger,  25 
N.  J.  Eq.  224);  want  of  notice  (Kizer 
Lumb.  Co.  r.  Moseley,  56  Ark.  544, 
20  S.  W.  409). 

A    court    of   chancery   will    not    hesi- 
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tate  to  set  aside  a  decree  improperly 
obtained,  and  to  which  a  party  has 
no  right,  merely  because  the  party 
against  whose  property  such  decree 
runs  is  indebted  to  the  person  in  whose 
favor  the  decree  is  rendered.  Vander- 
pool    V.    Knight,    102    111.    App.    596. 

The  following  were  held  insufficient 
causes:  Agreement  not  to  prosecute, 
not  properly  shown  (Marsh  v.  Lasher, 
13  N.  J.  Eq.  253);  agreement  not  prop- 
erly executed  (Wager  r.  Stickle,  3 
Paige  [N.  Y.]  407);  defense  already 
adjudicated  (Evans  v.  International 
Trust  Co.  [Tenn.  Ch.  App.],  59  S.  W. 
373);  defense  probably  of  no  avail 
(Hoffmire  v.  Hotlmire,  7  Paige  [N.  Y.] 
60);  erroneous  sujtposition  (Eead  v. 
Walker,  18  Ala.  323);  evidence  merely 
cumulative  (Moody  v.  Farr,  27  Miss. 
788);  finding  of  lost  mortgage  (Lilly 
V.  Quick,  2  N.  .7.  Eq.  97);  ignorance 
of  English  and  service  only  on  counsel 
(Appeal  of  Ulshafer,  1  Walk.  fPa.] 
457);  mistake  of  law  (In  re  Ermand, 
24  Hun  [N.  Y.]  1);  to  enable  party 
to  enforce  a  forfeiture  at  law  (Baxter 
V.  Lansing,  7  Paige  [N.  Y.]  350);  to 
enable  party  to  raise  technical  objec- 
tions (Gay  V.  Gay,  10  Paige  fN.  Y.] 
369);  to  let  in  cross-bill  (Edrington  V. 
Harper,  5  J.  J.  Marsh.    [Ky.]    293). 

33.  See  the  following  authorities 
discussing  such  statutory  provisions: 
CaL—In  re  Pedrorena,  80  Cal.  144,  22 
Pac.  71.  Fla. — Macfarlane  v.  Dorsey, 
49  Fla.  341,  38  So.  512;  Friedman  v. 
Eehm,  43  Fla.  330,  31  So.  234.  Md. 
Hitch  V.  Fenby,  6  Md.  218. 

34.  Teel  v.  Dunnihoo,  230  111.  476, 
82  N.  E.  844;  Curtiss  f.  Brown,  29  111. 
201;  Kercheval  v.  Berry,  6  J.  J.  Marsh. 
(Ky.)  508. 

A  deed  made  by  the  master  in  chan- 
cery which  recites  a  decree  rendered 
against  a  party  not  personally  served, 
is  notice  to  all  persons  claiming  under 
it  that  such  decree  is  not  final,  but  is 
liable    to    be    vacated    and     set     aside 
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C.  Parties  Who  ^Iay  Procure  Such  Relief.  —  1.  A  Party.  —  As 
a  rule,  in  order  to  entitle  a  party  to  the  right  to  procure  the  altera- 
tion or  setting  aside  of  a  decree,  he  must  have  been  a  party  to  the 
suit,^^  or  in  privity  with  a  party  to  the  suit,^®  and  he  must  have  been 
affected  in  some  manner  by  the  decree.^^ 

2.  Parties  Under  Disability.  —  In  certain  states,  provision  is  made 
by  statute  in  reference  to  the  setting  aside  of  decrees  upon  the  ap- 
plication of  parties  under  disability.^^ 

D.  Clerical  Errors.  —  For  good  reason,  the  courts  show  great 
liberality  in  the  correction  of  merely  clerical  errors,'®  or  mere  matters 
of  form.^°  Several  authorities  are  inclined  to  ignore  such  errors  and 
deem  an  alteration  unnecessary.*^     It  is  well  settled  that,  although, 


Trithin  three  years  from  the  time  it 
■was  rendered,  and  if  such  decree  is  so 
vacated  and  set  aside  within  the  time 
limited,  all  rights  under  it  and  all  acts 
performed  in  executing  it,  are  also 
annulled.  Martin  f.  Gilmore,  72  111. 
103. 

A  party  is  not  deprived  of  his  right 
to  have  a  decree  by  default  set  aside 
within  a  reasonable  time  by  the  fact 
that  third  parties  have  purchased  in 
reliance  upon  the  decree.  Such  per- 
sons purchase  at  the  risk  that  the  de- 
cree mav  be  set  aside.  Benedict  r. 
Auditor  General,  104  Mich.  269,  62  N. 
W.  364. 

35.  U.  S.-Sage  r.  Central  R.  Co.  of 
Towa,  93  U.  S.  412,  23  L.  ed.  933.  N.  C. 
Hinton  v.  Hinton,  70  X.  C.  730.  Tenn. 
Pettit  V.  Cooper,  9  Lea  21. 

36.  Gilliland  t".  Cullum,  6  Lea 
(Tenn.)   521. 

37.  Kan. — Schermerhorn  v.  Mahaffie, 
34  Kan.  108,  8  Pac.  199.  Tenn.— Wil- 
son V.  Schaefer,  107  Tenn.  300,  64  S. 
W.  208;  Schoenpflng  V.  Keteham  (Tenn. 
Ch.  App.).  52  S.  W.  666.  Va.— Handly 
tr.  Snodgrass,  9  Leigh  4S4. 

A  final  decree  of  the  chancery  court, 
which  has  been  fully  executed,  cannot 
be  opened  on  the  petition  of  one  who, 
bv  his  own  showing,  had  no  interest 
whatever  in  the  subject-matter  of  the 
controversy  until  long  after  it  was  ter- 
minated. Boykin  v.  Kernochan,  24  Ala. 
697. 

A  decree  rendered  in  a  suit  will  not 
be  set  aside  on  the  motion  of  a  per- 
son who  was  not  made  a  party  to  the 
proceeding.  But.  when  the  decree  has 
been  set  aside  on  motion  of  a  party 
entitled  to  it,  such  person  may  then 
file    his    cross-bill    and    have    his    rights 


in  the  case  determined.     Hall  v.  Davis, 
44  111.  494. 

Where  a  decree  is  rendered  affecting 
the  interest  of  one  not  made  a  party, 
and  he  files  a  bill,  whether  of  review 
on  account  of  want  of  necessary  par- 
ties, or  as  a  bill  for  general  relief, 
the  original  decree  may  be  opened,  and 
such  party  let  in  to  defend  as 
though  he  had  been  made  a  party  de- 
fendant, but  this  is  all  the  relief  he  is 
entitled  to.  Gaytes  v.  Franklin  Sav. 
Bank,  85  III.  256. 

38.  See  the  following  cases:  Crane 
r.  Safford,  217  111.  21,  75  X.  E.  424; 
Seymour  v.  Alkire,  47  W.  Va.  302,  34 
S.  E.  953. 

Infants  may  and  have  a  right  to 
open  a  decree  against  them  as  infant 
defendants,  after  they  attain  full  age, 
but  have,  in  general,  no  right  to  open 
a  decree  in  their  favor,  obtained  upon 
their  own  prayer  as  infant  complain- 
ants, nor  to  question  it  collaterally. 
Hanna  v.  Spotts,  5  B.  Mon.  (Ky.)  362, 
43  Am.  Dec.  132. 

39.  U.  S.  — Witters  r.  Sowles,  32 
Fed.  130;  Eobinson  r.  Kudkins,  28  Fed. 
8;  Massie  v.  Graham,  3  McLean  41, 
16  Fed.  Cas.  Xo.  9,263.  Mass.— Pin- 
gree  i".  CoflSn,  12  Gray  288.  Mich. 
Bates  V.  Garrison,  Harr.  221.  N.  J. 
Day  V.  Argris  Ptg.  Co.,  47  X.  J.  Eq. 
594,  22  Atl.  1056.  S.  C— Knox  v. 
Moore,  41  S.  C.  355,  19  S.  E.  683.  Va. 
Dillard's  Admr.  v.  Dillard,  77  Va.  820. 

40.  De  Caters  v.  LeRay  De  Chau- 
mont.  3  Paige  (X.  Y.)  178;  Peaslee  v. 
Barnev.  1  D.  Chip.  (Vt.)  331,  6  Am. 
Dec.    743. 

41.  Worcester  City  Missionary  Soc. 
V.  Memorial  Church, 'l86  Mass.  531,  72 
X.  E.  71;  Laverty  v.  Moore,  33  X.  Y. 
658. 
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generally  speaking,  final  decrees  cannot  be  amended  after  the  term, 
even  after  the  expiration  of  the  term  the  court  may  alter  the  decree 
for  the  purpose  of  correcting  merely  clerical  errors.^^ 

E.  Final  Decrees.  —  It  is  well  settled  that  a  final  decree  may  be 
modified  by  the  court  rendering  the  same  during  the  term  at  wliich 
the  decree  is  entered.*^  This  may  be  done  on  motion  or  at  the  sug- 
gestion of  the  court  without  motion.'**  It  is  also  well  settled  that  after 
the  term  at  which  the  decree  is  entered,*^  the  court  has  no  power  to 
alter  the  same  or  set  it  aside*^  in  respect  to  judicial  errors  or  errors 


42.  Ala.— 7?.T  parte  Robinson,  72 
Ala.  389.  111.  — Davenport  r.  Kirkland, 
156  III.  169,  40  N.  E.  304;  Ilurd  r.  Good- 
rich, 59  111.  450;  Lilly  v.  Shaw,  59  111.  72; 
Koehler  v.  Ernst  Tosetti  Brew.  Co., 
101  111.  App.  339,  affirmed,  Ernst  To- 
setti Brew.  Co.  V.  Koehler,  200  111. 
369,  65  N.  E.  636.  ^  Ky.— Hendrix  r. 
Clay,  2  A.  K.  Marsh.  462.  N.  J.— Jones 
V.  Davenport,  45  N.  J.  Eq.  77,  17  Atl. 
570;  Jarmon  v.  Wiswall,  24  N.  J.  Eq. 
68;  Dorsheimer  v.  Rorbaek,  24  N.  J. 
Eq.  33.  N.  M.— United  States  V.  Rio 
Grande  Dam  &  Irrigation  Co.,  13  N. 
M.  386,  85  Pac.  393.  N.  Y,— Campbell 
V.  Thatcher,  54  Barb.  382;  Sprague  v. 
Jones,  9  Paige  395.  S.  C. — Gowan  v. 
Gentry,  32  S.  C.  369,  11  S.  E.  82. 
Tenn. — State  v.  Bank  of  Commerce,  96 
Tenn.  591,  36  S.  W.  719;  Elliot  V. 
Cochran,  1  Coldw.  389.  W.  Va.— Mor- 
ris' Admr.  v.  Peyton's  Admr.,  29  W. 
Va.  201,  11  S.  E.  954;  Shipman  v. 
Bailey,  20  W.  Va.  140. 

In  making  such  correction,  it  is  un- 
necessary to  pass  a  new  order  or  de- 
cree, but  the  court  will  direct  the  clerk 
to  bring  before  them  the  original  de- 
cree and  the  enrolment  thereof,  and  in 
their  presence  to  correct  the  same. 
Lovejoy  v.   Nelan,   19   Md.  56. 

"When  the  error  complained  of  is 
the  insertion  of  a  particular  amount  in 
a  consent-decree  as  the  result  of  a  cal- 
culation of  one  of  the  parties  upon  a 
basis  which  other  parties  regard  as  not 
in  accord  with  the  understanding  of 
the  parties,  such  error  is  not  a  clerical 
error,  but  a  mistake  of  parties."  Mor- 
ris' Admr.  v.  Peyton's  Admr.,  29  W. 
Va.  201,  11  S.  E.  954. 

43.  U.  S.  — Henderson  v.  Carbondale 
Coal  &  Coke  Co.,  140  U.  S.  25,  11  Sup. 
Ct.  691,  35  L.  ed.  332;  Doos  v.  Tyack, 
14  How.  297,  14  L.  ed.  428;  Tilton  v. 
Barren,  17  Fed.  59;  Reeves  v. 
Keystone  Bridge  Co.,  2  Bann.  &  A. 
256,  20  Fed.  Cas.  No.  11.661.  111. 
Frink  v.  King,  4  111.  144.  Ky,— Worth- 
Vol.  VI 


ington  V.  Campbell,  8  Kv.  L.  Rep..  416, 

1  S.  W.  714.     Md.  — Xowland  ?;.  Glenn, 

2  Md.  Ch.  368.  Mass.— Park  v.  John- 
son, 7  Allen  378.  Miss.  — I'attison  v. 
Josselyn,  43  Miss.  373.  N.  Y.— (Law- 
rence r.  Cornell.  4  Johns.  Ch.  545.  S.  C. 
Tindal  v.  Tindal,  1  Rich.  111.  Tenn. 
Timmons  r.  Garrisom,  4  Humph.  148; 
Smith  V.  Sneed,  Cooke  190.  W.  Va. 
Matthews  V.  Tvree,  53  W.  Va.  298,  44 
S.  E.  526. 

44,  Kelty  V.   High,   29   W.   Va.   381, 

I  S.  E.  561. 

45,  A  decree  pronounced  but  not  en- 
tered is  within  the  control  of  the  court. 
111.— Paltzer  v.  Johnston,  114  111.  App, 
493,  judgment  affirmed,  213  111.  338, 
72  N.  E.  702.  Mass.— White  v.  Gove, 
183  Mass.  333,  67  N.  E.  359.  Tenn. 
Abbott  V.  Fagg,  1  Heisk.  742. 

46,  U,  S.  — Petersburg  Sav.  &  Ins, 
Co.  V.  Dellatone,  70  Fed.  643,  17  C.  C. 
A.  310,  30  U.  S.  App.  504;  Stuart  v. 
City  of  .St.  Paul,  63  Fed,  644;  Allen 
V.  Wilson,  21  Fed.  881;  Kinney  V. 
Consol.  Va.  Min.  Co.,  4  Sawy.  382,  14 
Fed.  Cas.  No.  7,827.  Ala.— McQueen 
r.  Whitstone,  127  Ala.  .417,  30  So.  548; 
Owen  V.  Bankhead,  82  Ala.  399,  3  So. 
97;  Ex  parte  €resswell,  60  Ala.  378. 
Ark,— Gaither  v.  Camplaell,  94  Ark. 
329,  126  S.  W.  1061;  State  v.  Shall,  23 
Ark.  601.     D.  C. — Schwarts  v.  Costello, 

II  App.  Cas.  553.  111.— Koehler  v. 
Ernst  Tosetti  Brew.  Co.,  101  111.  App. 
339,  afflrmed,  Ernst  Tosetti  Brew.  Co. 
r.  Koehler,  200  111.  369,  65  N.  E.  636; 
Kihlholz  V.  Wolflf,  8  111.  App.  371.  Ky. 
Baker  V.  Madison,  4  J.  J.  Marsh.  390; 
Larue  v.  Larue,  2  Litt.  258.  La. — State 
V.  Atchafalava  R.  R.  &  Bkg.  Co.,  7 
Rob.  447.  Md.— Burch  r.  Scott,  1  Gill 
&  J.  393.  Mass. — Marshall  Engine  Co, 
V.  New  Marshall  Engine  Co.,  203  Mass, 
410,  89  N.  E.  548.  Mich.— Cadotte  v. 
Cadotte,  120  Mich.  667,  79  N.  W.  932. 
Miss.— ^a;  parte  Stanfield,  53  So.  538; 
Commercial  Bank  ■'V.  Lewis,  13  Smed. 
&    M.   226.     Pa.— Weigley   v.   Coffman, 
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of  substance  as  distinguished  from  clerical  errors,*^  upon  a  mere 
motion.*^  The  alteration  can  be  made  only  by  bill  of  review,*^  or 
original  bill,^°  or  by  appeal.^^  To  this  latter  rule,  the  follo%^'ing  ex- 
ceptions have  been  recognized.  It  is  held  that  the  decree  may  be 
altered  after  the  term  without  the  necessity  of  an  appeal  or  bill  of 
review  if  the  decree  has  been  entered  by  fraud,^-  surprise,^^  or  mis- 
take;^* or,  if  the  decree  has  been  rendered  on  default,^^  or,  if  the 
party  against  whom  the  decree  has  been  rendered  did  not  have  an 
opportunity  to  be  heard,^^  or  if  the  correction  is  made  with  the  eon- 
sent  of  the  parties,^^  or  if  the  court  in  some  manner  reserves  the  right 
to  modify  the  same/® 


23  W.  X.  C.  27.  S.  C— Garlington  r. 
Copeland,  32  S.  C.  57,  10  S.  E.  616. 
Tenn.  — Burns  v.  Edgefield,  3  Tenn.  Ch. 
137;  Bonvar  r.  Hagler,  7  Lea  85.  Va. 
Bank  of  Virginia  v.  Craig,  6  Leigh  399. 
W.  Va. — Fulton  v.  Messenger,  61  W. 
Va.  477,  56  S.  E.  830;  Barbour,  Sted- 
man  &  Herod  f.  Tompkins,  58  W.  Va. 
572,  52  S.  E.  707;  Euhl  v.  Ruhl,  24  W. 
Va.  279. 

47.  Home  St.  R.  Co.  v.  City  of  Lin- 
coln, 162  Fed.  133,  89  C.  C.  A.  133; 
Hicklin  v.  Marco,  64  Fed.  609;  Hop 
Bitters  Mfg.  Co.  v.  Warner,  28*  Fed. 
577. 

48.  Cameron  v.  McRoberts,  3  "Wheat. 
(U.  S.)  591,  4  L.  ed.  467;  McGregor  v. 
Vermont  Loan  &  Tr.  Co.,  104  Fed.  709, 
44  C.  C.  A.  146;  Austin  v.  Riley,  55 
Fed.  833;  Scott  v.  Hore,  1  Hughes  163, 
21  Fed.  Cas.  No.  12,535. 

49.  Ark.— Turner  r.  Vaughan,  33 
Ark.  454.  D.  C. — Fries  r.  Fries,  1  Mac 
Arthur  291.  111.— Hughs  f.  Washing- 
ton, 65  111.  245.  Md.— Zn  re  Young's 
Estate,  3  Md.  Ch.  461.  Mass.— Lakin 
f.  iLawrence,  195  Mass.  27,  80  N.  E. 
578.  N.  J.— Carpenter  v.  Muchmore, 
15  N.  J.  Eq.  123.  N.  Y.— Bennett  f. 
Winter,  2  Johns.  Ch.  205.  Tenn.— Al- 
len r.  Barksdale,  1  Head  238.  Va. 
Nelson's  Admr.  r.  Kounslar's-  Exr.,  79 
Va.  468.  W.  Va.— Snyder  v.  Middle 
States  Loan,  B.  &  C.  Co.,  52  W.  Va, 
655,  44  S.   E.  250. 

See  the  title   "Bills  of  Eeview." 

50.  Burch  r.  Scott,  1  Bland  (Md.) 
112;  Nelson's  Admr.  v.  Kownslar's 
Exr.,  79  Va.  468.  See  the  title  '•Bills 
and  Answers." 

51.  U.  S.— Scott  V.  Blaine,  Baldw. 
287,  21  Fed.  Cas.  No.  12,525.  Me. 
Parsons  r.  Stevens,  78  Atl.  347.  Md. 
Trayhern  v.  National  Mechanics' Bank, 
57  Md.  590.  Va. — Nelson's  Admr.  v. 
Kouwslar's   Exr.,   79  Va.  468. 


See  the  title  "Appeals." 

52.  Fisher  v.  Simon,  67  Fed.  387,  14 
C.  C.  A.  443,  32  U.  S.  App.  132;  United 
States  V.  Williams,  67  Fed.  384,  14  C. 
C.  A.  440,  32  U.  S.  App.  126;  Jenkins 
r.  Eldredge,  1  Woodb.  &  M.  61,  13 
Fed.  Cas.  No.  7,269;  Herbert  v.  Rowles, 
30  Md.  271.  Contra,  Law  v.  Law,  55 
W.  Va.  4,  46  S.  E.  697.  Apparently 
contra,  Burch  v.  Scott,  1  Bland  (Md.) 
112. 

53.  Trayhern  v.  National  Mechan- 
ics' Bank,  57  Md.  590;  Downes  v.  Friel, 
57  Md.  531;  Herbert  r.  Rowles,  30  Md. 
271;  Barry  v.  Barry,  1   Md.   Ch.  20. 

54.  United  States  v.  Castro,  5  Sawy. 
625,  25  Fed.  Cas.  No.  14,754;  United 
States  V.  Bennett,  Hoff.  Land  Cas.  281, 
24  Fed.  Cas.  No.  14,573;  Trayhern  v. 
National  Mechanics'  Bank,  57  Md.  590; 
Downes  v.  Friel,  57  Md.  531;  Herbert 
V.  Rowles,  30  Md.  271. 

55.  Md. — First  Nat.  Bank  v.  Eceles- 
ton,  48  Md.  145.  Mich. — Benedict  v. 
Auditor  General,  104  Mich.  269,  62  N. 
W.  364.  N.  y.— Tripp  v.  Vincent,  8 
Paige  176;  Millspaugh  v.  McBride,  7 
Paige   509,   34  Am.   Dee.   360. 

See  the  title   "Default." 

56.  Cawley  v.  Leonard,  28  N.  J.  Eq. 
467;  Brinkerhoff  v.  Franklin,  21  N.  J. 
Eq.  334. 

57.  Pfeaff  v.  Jones,  50  Md.  263; 
Williams  v.  Banks,  19  Md.  524;  Mor- 
ris' Admr.  t\  Peyton's  Admr.,  29  W. 
Va.  201,  11  S.  E.  954.  Contra,  Brady 
f.   Hamlett,  33   Ark.   105. 

58.  U.  S.  — Linder  r.  Lewis,  1  Fed. 
378.  La. — Balio  v.  Wilson,  12  Mart. 
O.  S.  358,  13  Am.  Dec.  376.  Va.— Shep- 
pard  V.  Starke,  3  Munf.  29. 

An  order  entered  at  the  term  at 
which  the  decree  is  rendered,  grant- 
ing leave  to  file  a  petition  for  re- 
hearing at  a  subsequent  term  will  not 
keep  it  within  the  control  of  the  court. 
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F.  Interlocutory  Decrees.  —  It  is  well  settled  that  an  interlocu- 
tory decree  may  be  set  aside^"  for  cause  shown«°  at  a  terra  subsequent 
to  that  in  which  it  was  rendered,«i  or  at  any  time"-  before  the  entry 
of  a  final  decree."^ 

Upon  the  final  hearing,  all  interlocutory  decrees  may  be  modified 
as  the  court  sees  fit.*^* 

The  application  for  modification  may  be  made  by  motion,"'  or  pe- 
tition,^"  or  by  rule  to  show  cause;"'  not  by  appeal."** 

G.  Consent  Decrees.  —  Consent  decrees  cannot  be  set  aside  or 
altered,""  except  by  the  consent  of  the  parties,^"  or  for  good  cause 
shown.^^ 


The  decree  should  be  opened  and  the 
cause  continued.  Brady  v.  Hamlett, 
33  Ark.  105. 

Where  the  suggestion  of  damages 
was  filed  before  the  entry  of  the  final 
decree,  the  hearing  and  assessment 
thereon  may  be  had  at  any  subse- 
quent term.  Havorka  v.  Hemmer,  107 
111.  App.   312. 

59.  XJ.  S.— Baines  v.  Clarke,  111  U. 
S.  789,  4  Sup.  Ct.  671,  28  L.  ed.  599; 
Henry  v.  Travelers'  Ins,  Co.,  34  Fed. 
258.  Ala.— Pinkard  r.  Allen's  Admr., 
75  Ala,  73.  Ark.— Miller  v.  Hemphill, 
9  Ark,  488.  111.— Jeffery  v.  Eobbins, 
167  111.  375,  47  N,  E,  725,  N.  C— Mil- 
ler V.  Justice,  86  N,  C.  26.  Va.— Rob- 
erts V.  Cocke,  1  Eand,  121. 

60.  Willimantie  Linen  Co,  v.  Clark 
Thread  Co.,  24  Fed,  799;  Hunler  v.  Car- 
michael,    12    Smed,    &    M.    (Miss.)    726. 

61.  tr.  S.— Blythe  v.  Hinckley,  84 
Fed.   228.     IIL— Jeffery  v.   Bobbins,   63 

111.  App.  190,  Va,— Cora.  v.  Beau- 
marchais,  3  Call.  122. 

62.  U.  S, — De  Florez  v.  Raynolds,  8 
Fed.  434.  Ky. — Hays  v.  May,  1  J,  J. 
Marsh.  497.  Miss. — Davis  v.  Roberts, 
1  Smed,  &  M,  Ch,  543,  Va,— Todd  r, 
McFail,  96  Va.  754,  32  S.  E,  472;  Way- 
land  V.  Crank's  Exr,,  79  Va,  602; 
Wright  V.  Strother,  76  Va.  857,  W.  Va. 
Fowler    v.    Lewis'    Admr,,    36    W,    Va. 

112,  14  S,  E.  447. 

63.  U.  S,— N,  K,  Fairbank  Co,  v. 
Windsor,  124  Fed.  200,  61  C,  C,  A,  233; 
Wooster  v.  Handy,  21  Fed,  51;  Clark 
17,  Blair,  14  Fed.  812;  Pullman  v.  Cin- 
cinnati &  C,  AirnLine  R,  Co.,  5  Biss, 
237,  20  Fed.  Cas,  No'.  11,462.  111. 
Price  V.  Springer,  241  111,  230,  89  N, 
E,  296;  Quinn  v.  McMahan,  40  111,  App. 
593,  Md.— Barth  r.  Rosenfeld,  36  Md. 
604.  Mass, — Gibson  v.  Crehore,  5  Pick. 
146,      Miss. — Kimball     p.     Alcorn,     45 

Vol.  VI 


Miss,  145;  Pattison  v.  Josselyn,  43 
Miss.  373;  Cook's  Heirs  v.  Bay,  4  How. 
48i5.  Mo.— Warren  r.  Williams,  25 
Mo,  App,  22.  N.  Y, — Longfellow  v. 
Longfellow,  1  Clarke  Ch,  344.  Ohio. 
Kelley  v.  Stanbery,  13  Ohio  408. 

64.  Fourniquet  v.  Perkins,  16  How, 
(U.  S.)  82,  14  L.  ed.  854;  Lindor  v. 
Lewis,  4  Fed.  318;  Thompson  V.  White, 
76  Cal.  581,  18  Pac.  399. 

65.  Banks  v.  Anderson,  2  Hen,  & 
M,  (Va.)  20. 

66.  Md.— Waring  v.  Turton,  44  Md. 
535,  N,  C— Runnion  v.  Ramsay,  80 
N,  C.  60,  Va,— Banks  r.  Anderson,  2 
Hen.  &  M,  20,  W.  Va,— I>avi|s  v. 
Demming,  12  W.  Va.  246, 

67.  Spring  V.  Domestic  Sew.  Mach. 
Co,,  13  Fed.  446, 

68.  King  V.  Merchants'  Exch,  Co., 
5  N,  Y.  547. 

If  the  interlocutory  decree  be  partly 
final  in  its  nature,  to  this  extent  its 
modification  is  to  be  governed  by  the 
rules  applicable  to  final  decrees.  To 
this  effect  is  Morris  v.  Taylor,  23  N.  J. 
Eq,   131, 

69.  U.  S.— Anderson  v.  Jackson- 
ville, P,  &  M.  R.  Co.,  2  Woods  628,  1 
Fed,  Cas.  No.  358,  Ark,— Peay  v.  Tan- 
nehill,  27  Ark,  114.  111.— Frank  V. 
Bruck,  4  111.  App,  627,  la,— Smith  v. 
Baldwin,  85  Iowa  570,  52  N,  W,  495, 
Mich. — Hammond   v.   Place,    Harr,   438, 

70.  Fla.— White  v.  Walker,  5  Fla, 
478.  N.  Y. — Leitch  V.  Cumpston,  4 
Paige  476.  N,  C, — Kerchner  r.  Mc- 
Eachern,  93  N,  C.  447,  B,  I.— Hyde  r. 
Superior  Court,  28  R.  I.  204,  66  Atl. 
292;  Town  of  Bristol  v.  Bristol  &  War- 
ren Waterworks,  19  R.  I.  631,  35  At!. 
884.  W.  Va,— McGraw  v.  Traders' 
Nat,  Bank,  64  W,  Va.  509,  63  S.  E. 
398. 

71.  Mich.— Hews  v.  Hews,  145  Mich. 
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The  method  of  procedure  to  have  the  same  set  aside  will  depend 
upon  the  nature  of  the  decree,  which  may  be  interlocutory"-  or  final.^^ 
In  each  case,  consent  decrees  are  the  same  as  other  interlocutory  or 
final  dcrees.^* 

H.  Control  op  Enforcement.  —  The  court  may  control  the  en- 
forcement of  a  decree,'^  even  in  cases  wherein,  owing  to  the  rules 
above  noted,  it  could  not  alter  the  decree/® 

I.  ]\Iethod  of  Procuring  Alteration.  —  1.  General  Rules.  — 
There  are  certain  generally  accepted  rules  governing  the  procurement 
of  an  alteration  of  a  decree.  In  rare  cases,  the  court  will  of  its  own 
motion  set  aside  the  proceedings.'^ 

IMandaraus  is  not  recognized  as  a  proper  remedy  to  procure  the 
setting  aside  of  a  decree"*  and  the  same  is  true  of  writs  of  restitution,"* 
and  of  rules  to  show  cause,^°  although  in  certain  cases  a  bill  of  in- 
junction will  lie.^^ 

An  application  to  alter  a  decree  should  be  made  to  the  judge  who 
rendered  the  same,^-  or  to  an  appellate  court.®^ 


247,  lOS  N.  W.  694.  N.  Y.— Monell  v. 
Lawrence,  12  Johns.  521.  N.  C  — Rol- 
lins V.  Henry,  78  N.  C.  342.  Tenn. 
Jones   V.   Williamson,  5   Coldw.   371. 

The  cause  was  held  insufficient  in 
Yongre  V.  Hooper,  73  Ala.  119;  Charles 
f.  Miller,  36  Ala.  141. 

72.  Edney  v.  Edney,  81  X.  C.  1. 

73.  Ga.— Stapler  ;;.  Hardeman,  91 
Ga.  127,  16  S.  E.  657.  111.— Hohenadel 
1-.  Steele,  141  111.  App.  218,  judgment 
affirmed,  237  111.  229,  86  N.  E.  717.  S. 
C  — Edgerton  r.  Muse,  2  Hill  Eq.  51. 
W.  Va.— Armstrong  v.  Wilson,  19  W. 
Va.  108;  Rose  v.  Brown,  17  W.  Va.  649; 
Manion   r.   Fahv,   11   W.   Va.   482. 

74.  In  Manion  v.  Fahy,  11  W\  Va. 
482,  it  is  held  that  an  original  bill 
may  be  used  to  set  aside  a  consent  de- 
cree, whether  it  is  interlocutory  or 
final;  that  if  the  decree  is  set  aside 
the  court  should  restore  the  condition 
existing  before  the  decree  had  been 
entered.  Moreover,  this  authority  in- 
timates that  such  decrees  cannot  be 
amended,  except  as  to  clerical  errors, 
although  the  same  may  be  set  aside. 
Thus  a  consent  decree  is  treated  as 
analogous  to  a  contract,  which  the 
courts  may  enforce  or  refuse  to  en- 
force, but  cannot  make  for  the  parties. 

75.  U,  S.— Mootrv  r.  Gravson,  104 
Fed.  613.  44  C.  C.  A.  83;  Witters  i: 
Sowles,  32  Fed.  765,  766;  Molvneaux  v. 
Marsh,  1  Woods  452,  17  Fed.' Cas.  Xo. 
9.703.  Ala.— Wright  r.  Phillips.  56 
Ala.    69.      N.    J.— Woodbury     Heights 


Land  Co.  r.  Londonslager,  60  TT.  J.  Eq. 
403,  45  Atl.  630.  N.  C— Greenlee  v. 
McDowell,  39  X.  C.  481.  Tenn.— Mont- 
gomery V.  Whitworth,  1  Tenn.  Ch.  174. 

76.  Ala. — Sewell  f.  Hoffman,  157 
Ala.  196,  47  So.  282;  Marshall  v.  Mc- 
Phillips,   79    Ala.    145.     Md. — ^Dawes   V. 

'  Thomas,  4  Gill.  333.  Mich.— Cadotte 
r.  Cadotte,  120  Mich.  667,  79  X.  W. 
932.  S.  C— Spann  v.  Spann,  2  Hill 
Eq.  152. 

77.  Pindle  v.  Pennsylvania,  P.  &  N. 
E.  R.  Co.,  1  Lehigh  Val.  L.  Rep.  (Pa.) 
201. 

78.  Coffin  r.  Ontonagon  Circuit 
Judge,  140  Mich.  420,  103  X.  W.  835. 
See  the  title  "Mandamus." 

79.  Starke   v.   Lewis,    23    Miss.   151. 

80.  Long  V.  Cole,  66  X.  C.  381. 

81.  Callaway  v.  Alexander,  8  Leigh 
(Va.)  114,  31  Am.  Dec.  640.  See  the 
title   '•Injunction." 

While  a  third  party  may  attack  col- 
laterally a  judgment  fraudulently  ob- 
tained, the  parties  to  the  suit  must  in- 
stitute direct  proceedings  for  this  pur- 
pose. Dunlap  f.  Byers,  110  Mich.  109, 
67  X.  W.  1067. 

82.  Reece  v.  Reece,  1  M.  &  C.  372,  40 
Eng.   Reprint   418. 

83.  Deeds  v.  Deeds,  1  G.  Gr.  (la.) 
394;  In  re  iLivingston,  34  X.  Y.  555; 
32  How.  Pr.  20,  2  Abb.  Pr.   (X.  S.)   1. 

It    is    competent    for    a    judge    other 
than  the  one  who  presided  at  the  hear- 
ing of  a  cause,  presiding  at  the  same 
term  of  court,  to  amend  the  decree  ren- 
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2.  Necessity  of  Notice.  — It  is  generally  held  that  an  alteration 
of  a  decree  should  not  be  allowed  without  such  notice  to  the  the  op- 
posite party  as  will  give  him  an  opportunity  to  be  heard.«* 

3.  Necessity  of  Affidavit. —  In  many  cases,  the  party  seeking  an 
alteration  of  the  decree  is  required  to  support  his  motion,«=^  or  pe- 
tition,***^  by  an  affidavit  setting  out  the  merits    of    his    contention." 

4.  By  Motion.  —  The  authorities  do  not  draw  a  distinct  line  be- 
tween the  use  of  motions  and  petitions  for  the  alteration  of  decrees.*^ 
A  motion  is  proper  only  when  the  alteration  desired  is  of  a  minor  and 
not  of  a  material  character.**" 

A  conflict  of  authority  exists  as  to  whether  or  not  a  motion  for  a 
new  trial  may  be  made  for  the  purpose  of    modifying    a    decree."* 


dered  upon  the  hearing,  so  as  to  show 
the  true  amount  due.  Palmer  v.  Harris, 
100  111.  276. 

84.  U.  S.— Doggett  v.  Emerson,  1 
Woodb.  &  M.  1,  7  Fed.  Cas.  No.  3,961. 
111.— Palmer  v.  Harris,  100  111.  276; 
Bryant  v.  Vix,  83  111.  11;  Swift  r.  Al- 
len, 55  111.  303  (the  opinion  contains  a 
discussion  of  the  question);  Means  r. 
Means,  42  111.  50.  la.— Keeney  v. 
Lyon,  21  Iowa  277;  Throckmorton  v. 
Stout,  3  Iowa  580.  Mich.— Berry  v. 
Innes,  35  Mich.  189;  Brown  r.  Thomp- 
son, 29  Mich.  72.  N.  J. — .Jarmon  v. 
Wiswall,  24  N.  J.  Eq.  68.  Va.— Coff- 
man  v.  Sangston,  21  Gratt.  263.  W.  Va. 
Shumate's  Exrs.  v.  Crockett,  43  W.  Va. 
491,  27  S.   E.  240. 

85.  West  V.  Miller,  123  Ind.  70,  25 
N.  E.  143;  Oliver  v.  French,  82  Hun 
436,  31  N.  Y.  Supp.  740. 

86.  Boyer  v.  Boyer,  77  N.  J.  Eq. 
144,  76  Atl.  309. 

87.  The  form  of  such  affidavits  is 
discussed  in  Goodhue  v.  Churchman,  1 
Barb.  Ch.  (N.  Y.)  596;  Winship  v. 
Jewett.  1  Barb.  Ch.  (N.  Y.)  173.  See 
the  title  "Affidavits  of  Merits  and  De- 
fense. ' ' 

88.  Kendrick  V.  Whitney,  22  Gratt. 
(Va.)  646. 

89.  Ga.— Brown  v.  Bennett,  55  Ga. 
189.  Ind.  — Goodwine  v.  Hedrick,  29 
Ind.  383;  Gullett  v.  Housh,  5  Blackf. 
33.  Miss. — Pipkin  v.  Haun,  1  Freem. 
Ch.  254.  N.  Y.— Eadley  i-.  Shaver,  1 
Johns.  Ch.  200;  Clark  v.  Hall,  7  Paige 
382;  Eay  v.  Connor,  3  Edw.  Ch.  478; 
Gardner"  r.  Bering,  2  Edw.  Ch.  131. 
Pa. — Verstine  r.  Yeaney,  210  Pa.  109, 
59  Atl.  689.  R.  I. — Lawrence  v.  Staigg, 
10  E.  I.  581.  Va.— Marr  v.  Miller,  1 
Hen.  &  M.   204. 

A    decree    in    equity    cannot    be    set 
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aside  on  motion,  but  the  objection  to 
the  remedy  may  be  waived;  and  if  a 
motion  made  to  set  aside  a  decree  be 
argued  without  objection  and  granted, 
it  is  then  too  late  to  raise  the  question 
as  to  the  propriety  of  the  remedy  by 
motion.     Coston  v.  Dudley,  65  Ga.  252. 

90.  Holding  that  this  cannot  be 
done  are  the  following  cases:  Conn. 
Sam  is  r.  King,  40  Conn.  298.  Ga. 
Berry  v.  Turner,  77  Ga.  58.  Ind.— Mc- 
Gregor V.  Axe,  10  Ind.  362.  Contra, 
McGurry  v.  Wall,  122  Mo.  614,  27  S. 
W.  327. 

A  motion  to  re-open  a  decree  is  not 
a  motion  for  a  rehearing.  Campbell 
Printing  Press  &  Mfg.  Co.  v.  Marden, 
70  Fed.  339. 

A  final  decree  regularly  entered  (not 
enrolled)  cannot  be  corrected  on  spe- 
cial motion;  it  must  be  done  on  a  re- 
hearing. Picabia  v.  Everard,  4  How. 
Pr.    (N.  Y.)   113,  2  Code  Eep.   69. 

A  decree  by  default  may  be  set 
aside    on    motion.      Beekman    V.    Peck, 

3  Johns.  Ch.   (N.  Y.)  415. 
"Further  directions"  are  not  given 

upon  motion.  They  are  only  granted 
upon  a  rehearing  after  a  master's  re- 
port, or  upon  the  case  coming  on  again 
for  the  purpose,  in  pursuance  of  a 
former  order  or  decree.  Gardner  v. 
Bering,   2   Edw.    Ch.    (N.   Y.)    131. 

A  decree  against  a  person  not  a 
party  to  the  bill  may  be  corrected  on 
motion.  Boggess  V.  Robinson's  Heirs, 
5  W.  Va.  402. 

Joint  Parties. — A  motion  by  a  part 
of  several  defendants  is  not  a  bar  to 
a   motion   by   all.     Bleight   V.   Mcllvoy, 

4  T.  B.   Mon.   (Ky.)    142. 

riling  not  enough:  the  motion  should 
be     called    to    the    court's     attention. 
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5.  By  Petition.  —  A  decree  may  be  altered  during  the  term  at 
which  it  is  rendered  upon  petition."^  A  decree  procured  by  fraud,^^ 
or  entered  in  improper  form,"^  or  upon  default,®*  or  interlocutory  in 
character,''^  may  be  altered  upon  petition.®" 

6.  By  Bill  of  Review.  —  After  the  expiration  of  the  term  at  which 
a  final  decree  is  entered,  it  can  be  set  aside  only  by  appeal  or  by  bill 
of  review.®^ 

7.  By  Original  Bill.  —  One  of  the  customary  methods  of  procuring 
the  alteration  of  a  decree  is  by  means  of  an  original  bill.®^  An  orig- 
inal bill  may  be  filed  to  attack  a  decree  procured  by   fraud,®®  or 


Graham   v.   Swayne,   109   Fed.   3GG,   4S 
C.  C.  A.  411. 

91.  U.  S.  —  Reeves  v.  Keystone 
Bridge  Co.,  2  Bann.  &  A.  256,  20  Fed. 
Cas.  No.  11,661.  Fla.— Finlayson  v. 
Lipscomb,  15  Fla.  558.  R.  I. — iLeach 
V.  .Tones,  11  E.  I.  386.  Va.— Parker  v. 
Logan,  82  Va.  376,  4  S.  E.  613. 

A  petition  for  a  rehearing  after  the 
entry  of  a  final  decree  is  not  an  ex 
parte  proceeding;  it  can  only  be  pre- 
sented on  notice  and  can  only  be  con- 
sidered after  the  other  side  has  had  an 
opportunity  to   answer  it. 

"If  the  petition  (for  a  rehearing) 
be  filed  during  the  term,  the  court  will 
retain  jurisdiction  over  the  case  and 
may  subsequently  decide  upon  the  ap- 
plication." Giant  Powder  Co.  v.  Cali- 
fornia Vigorit  Powder  Co.,  5  Fed.  197. 

A  petion  to  open  a  decree  cannot  be 
filed  after  the  time  within  which  an 
appeal  can  be  taken  therefrom.  Sparks 
f.  Fortescue,  75  N.  J.  Eq.  586,  73  Atl. 
595. 

92.  Mallery  v.  Quinn,  88  Md.  38, 
40    Atl.    1079. 

93.  N.  J.— Lynde  v.  Lynde,  54  N.  J. 
Eq.  473,  35  Atl.  641;  Jarmon  r.  Wis- 
wall,  24  N.  J.  Eq.  68.  N.  Y.— Radley 
t\  Shaver,  1  Johns.  Ch.  200.  Vt.— Por- 
ter  V.  Vaughan,  22  Vt.   269. 

94.  Erwin  v.  Vint,  6  Munf,  (Va.) 
267. 

95.  N.  C— Wilcox  V.  McLain,  3  N. 
C.  368.  Va.— Kendrick  r.  Whitney,  28 
Gratt.  646.  W.  Va.— Smith  v.  McLain, 
11  W.  Va.  654. 

96.  "The  application  by  petition  in 
the  cause  to  vacate  the  enrolment  and 
open  the  decree  is  to  be  encouraged, 
if  not  exclusively  prescribed,  in  all 
cases  where  such  procedure  will  ac- 
complish justice."  White  V.  Smith, 
72   N.  J.   Eq.   697,   65   Atl.   1017. 

One  not  a  party  to  the  suit  cannot 


petition  for  a  rehearing  of  the  suit. 
His  course  is  to  petition  for  leave  to 
file  a  petition  for  a  rehearing.  Doyle 
V.  New  York  &  N.  E.  R.  Co.,  14  E.  L 
55. 

Petitions,  under  statute,  are  dis- 
cussed in  Morgan  v.  Jones,  52  Fla.  543, 
42    So.   242. 

97.  Md.— Stewart  v.  Beard,  3  Md. 
Ch.  227.  N.  J.— Cook  v.  Weigley,  69 
N.  J.  Eq.  836,  65  Atl.  480.  N.  Y. 
Goodhue  V.  Churchman,  1  Barb.  Ch. 
596.  Tenn.— Prater  v.  Hoover,  1  C'oldw. 
544. 

See  the  title  "Bills  of  Review." 

Before  the  adoption  of  the  code,  a 
decree  duly  enrolled  could  only  have 
been  impeached  by  a  bill  of  review, 
and  since  the  adoption  of  the  code, 
only  by  a  civil  action  commenced  by 
summons.  Thaxton  v.  Williamson,  72 
N.  C.  125. 

As  to  effect  of  88th  rule  in  equity 
in  cases  where  no  appeal  would  lie 
from  a  decree  of  the  circuit  court,  see 
Moelle  r.  Sherwood,  148  U.  S.  21,  13 
Sup.    Ct.   426,   37   L.   ed.   350. 

A  supplemental  bill,  in  the  nature 
of  a  bill  of  review,  and  not  a  petition 
for  rehearing,  is  the  proceeding  by 
which  a  defendant  after  final  decree 
pronounced,  but  not  entered  or  re- 
corded, may  have  a  rehearing  of  the 
original  cause,  and  a  hearing  of  new 
matter  of  facts  discovered  since  pub- 
lication. Finlayson  v.  Lipscomb,  15 
Fla.   558. 

98.  N.  J. — Whittemore  v.  Coster,  4 
X.  J.  Eq.  438.  Va.— Hill  v.  Bowyer, 
18  Gratt.  364.  W.  Va.— Stewart  v. 
Tennant,  .52   W.  Va.  5.59,  44  S.  E.  223. 

See  the  title   "Bills  and  Answers." 

99.  TJ.  S. — Hendryx  v.  Perkins,  114 
Fed.  801,  52  C.  C.  A.  435.  111.— Teel  v. 
Dunnihoo,  221  111.  471,  77  N.  E.  906, 
112  Am.  St.  Rep.  192.     Ky.— Edmond- 
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unfair  means,^  at  least  after  the  same  has  been  executed.^  As  a  rule, 
but  not  invariably,^  if  a  motion,"  bill  of  review  or  appeal,^*  will  serve 
the  purpose  of  the  party  aggrieved,  he  cannot  resort  to  an  original 
bill." 

8.  By  Appeal.  —  Only  parties  injuriously  affected  by  a  decree 
may  appeal  therefrom.^  Moreover,  consent  to  a  decree  precludes  an 
appeal  therefrom.*  As  a  rule,  no  appeal  lies  from  an  interlocutory 
decree,^  except  in  cases  in  which  the  interlocutory  decree  is  embodied 
in  the  final  decree.^*'  In  the  appellate  court,  the  presumption  is  in  favor 
of  the  correctness  of  the  decree."     Errors  of  form  are  disregarded." 

J.  Method  of  Granting  Relief.  —  1.  In  General. —  If  the  court 
orders  a  decree  set  aside,  the  order  is  interlocutory  in  character  and 
not  final.^^  In  some  cases,  the  court  will  not,  in  the  first  instance, 
set  the  decree  aside,  but  will  allow  the  parties  to  proceed  as  if  the 
decree  had  been  set  aside  and  reserve  its  decision  as  to  whether  or  not 
the  decree  should  be  set  aside.'*  If  a  decree  be  erroneous,  the  court 
will  attempt  to  restore  the  parties  to  the  status  quo  prior  lo  the  ren- 
dition of  the  decree.'^ 


son  V.  Moseby,  4  .T.  J.  Marsh.  597.  Md. 
United  Lines  Tel.  Co.  v.  Stevens,  67 
Md.  156,  8  Atl.  908.  N.  Y.— Loonier 
r.  Wheelwright,  3  Sandf.  Ch.  135; 
Wright  V.  Miller,  1  Sandf.  Ch.  103. 
Ohio. — Lockwood  v.  Mitchell,  19  Ohio 
448,  53  Am.  Dee.  438. 

1.  Butler  V.  Peyton,  4  Hayw.  (Tenn.) 
88. 

2.  Morris  v.  White,  96  N.  C.  91, 
2  S.  E.  254. 

Where  a  final  decree  has  been  ren- 
dered in  a  proceeding,  and  carried  into 
effect,  the  only  mode  of  testing  its 
validity  is  by  a  new  action  commenced 
by  summons.  England  v.  Garner,  84 
N.  C.  212. 

3.  Hill  V.  Bowyer,  18  Gratt.  (Va.) 
364. 

4.  Goodwine  v.  Hedrick,  29  Ind. 
383;  Long  v.  Cole,  72  N.  C.  20. 

5.  Cocke  V.  Copenhaver,  126  Fed. 
145,  61  C.  C.  A.  211. 

6.  To  attack  decrees  or  modify  their 
operation,  or  show  errors  in  them,  the 
proceeding  cannot  be  by  original  bill, 
where  prosecuted  by  a  party  to  the 
cause.  It  must  be  by  rehearing,  writ 
of  error  coram  noiis,  bill  of  review,  ap- 
peal, or  writ  of  error.  Herd  v.  Bewley, 
1  Heisk.   (Tenn.)   524. 

A  new  bill,  of  which  a  former  bill 
that  had  been  dismissed  was  made  a 
part,  cannot  give  the  chancellor  any 
power  over  the  former  decree.  Brooks' 
Admr.  v.  Love,  3  Dana  (Ky.)  7. 
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7.  Fla.— Lenders  r.  Thomas,  35  Fla. 
518,  17  So.  633,  48  Am.  St.  Rep.  255. 
Ky. — 'Heath  v.  Mitchcrson,  1  J.  J. 
]\Iarsh.  547.  Mich.  — Brewer  r.  Dodge, 
2S  Mich.  359.  N.  Y.— Townsend  v. 
Low,  4  Edw.  Ch.  249.  W.  Va.— Cole- 
man  V.   Waters,  13   W.  Va.  278. 

See  the  title   "Appeals." 

8.  Armstrong  v.  Douglas  Park  Bldg. 
Assn.,  60  111.  App.  318. 

9.  Bellamy  v.   Bellamy,   4   Fla.    242. 

10.  Brand  v.  Webb,  2  A.  K.  Marsh. 
(Ky.)  574;  Steenrod's  Admr.  v.  Wheel- 
ing, P.  &  B.  E.  Co.,  25  W.  Va.  133. 

11.  Richardson  v.  Donehoo,  16  W. 
Va.  685. 

12.  Foote  V.  Lefavour,  6  Ind.  473. 
The    upper    court    may    correct     the 

decree  and  not  reverse  it  if  it  be  not 
seriously  erroneous.  Linsey  V.  McGan- 
non,  9  W.  Va.   154. 

13.  Hall  V.  Lamb,  28  Vt.  S3. 

14.  Jermain  v.  Langdon,  8  Paige 
(N.  Y.)  41;  Piatt  v.  Howland,  10  Leigh 
(Va.)   507. 

15.  Ralston  v.  Lahee,  8  Iowa  17,  74 
Am.  Dec.  291;  Carneal  V.  Wilson,  3 
Litt.    (Ky.)    80. 

If  an  order  be  made  setting  aside 
the  decree  and  then  this  order  is  set 
aside,  the  decree  is  restored.  Hurt  v. 
Blount,  63  Ala.  327. 

A  decree  may  be  set  aside  as  to 
I  part  but  not  as  to  all  of  the  defend- 
lants.     Moody  v.  McDuff,  58  Miss.  751. 
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2.  Supplemental  Decree.  —  The  court  may  render  a  supplemental 
decree  for  the  sake  of  completing  the  terms  of  the  original  decree.^** 

3.  By  Amendment.  —  In  some  cases  the  court  will  alter  a  decree 
by  an  amendment  thereof.^^ 

4.  By  Rehearing.  —  Where  a  review  obtained  upon  a  bill  of  review 
is  proper  after  the  term  when  a  decree  is  enrolled,  a  rehearing  is  the 
remedy  before  such  tirae.^**  If  a  decree  is  to  be  materially  altered, 
a  rehearing  is  necessary.^"  A  rehearing  should  not  be  granted  except 
for  good  cause  shown.-" 

5.  Attaching  Terms.  —  In  the  exercise  of  its  discretion,  the  court 
may  in  many  cases  attach  terms  or  conditions  to  the  order  setting 
aside  the  decree,^^  and  the  court  may  enforce  such  terms.-* 


16.  Walker  v.  Chicago  Courier  Co., 
9  111.  App.  418;  Oliver  Finnie  Groc. 
Co.  V.  Bodenheimer,  77  Miss.  415,  27 
So.  613. 

The  rectification  of  a  decree  or  order 
is  usually  made  by  an  alteration  of 
the  decree  or  order  itself;  but  where 
this  cannot  conveniently  be  done,  a 
supplemental  order  will  be  made.  Dan- 
iell,  Ch.  PI.  &  Pr.,  p.  1030;  2  Seton 
1548;  Hawker  r.  Buncombe,  2  Mad. 
391,  56  Eng.  Keprint  379;  Skrymeher 
r.  Northcote,  1  Swanst.  573,  36  Eng. 
Eeprint  507;  Tomlins  f.  Polk,  1  Russ. 
475,  38  Eng.  Reprint  184;  Hughes  r. 
Jones,  26  Beav.  24,  53  Eng.  Reprint 
805;  Bird  v.  Heath,  6  Hare  236,  67 
Eng.  Reprint  1154,  12  Jur.  861. 

17.  A  decree  in  chancery  cannot  be 
amended,  nunc  pro  tunc,  at  a  subse- 
quent term,  except  upon  evidence 
which  is  matter  of  record,  or  quasi- 
record.     Kemp  v.  iLyon,  76  Ala.  212. 

A  decree  may  be  amended  to  allow 
what  had  not  been  granted,  without  a 
rehearing,  if  the  parties  consent.  Mc- 
Kenzie  v.  Bacon,  40  La.  Ann.  157,  4 
So.   65. 

If  a  decree  be  irregularly  amended, 
it  can  be  attacked  directly  but  not 
collaterally.  The  original  decree  is  a 
part  of  the  amended  decree.  Reynolds 
r.  Reynolds.  115  Mich.  378,  73  N.  W. 
425,  wherein  is  a  discussion  concern- 
ing   the    amendment    of    decrees. 

18.  Miekle  r.  Maxfield,  42  Mich. 
304,  3  N.  W.  061;  Prater  v.  Hoover.  1 
Coldw.  (Tenn.)  544.  See  the  titles 
"Appeals;"    " Rehearing." 

19.  Ray  r.  Connor,  3  Edw.  Ch.  (N. 
Y.)  478. 

20.  Miekle    v.    Maxfield,    42     Mich. 


304,  3  N.  W.  961;  Richardson  v.  Hatch, 
68  N.  J.  Eq.  788,  60  Atl.  52,  affirmed, 
64  Atl.  1134. 

There  must  be  such  grounds  as  would 
authorize  a  new  trial  at  law.  Giant 
Powder  Co.  r.  California  Vigorit  Pow- 
der Co.,  5  Fed.  197. 

At  one  time  in  England,  repeated 
rehearings  were  not  uncommon  and  the 
consequent  delays  and  expenses  were 
so  great  as  to  lead  to  the  interposition 
of  parliament  for  correction.  Giant 
Powder  Co.  v.  California  Vigorit  Pow- 
der Co.,  5  Fed.  197. 

A  rehearing  at  a  subsequent  term 
granted  to  new  parties,  strangers  to 
the  original  litigation,  is  erroneous. 
Roanoke  Nat.  Bank  r.  Farmers'  Nat. 
Bank,  84  Va.   603,  5   S.   E.    682. 

On  a  rehearing,  the  party  that  com- 
plains of  the  decree,  and  seeks  to  have 
it  corrected,  is  entitled  to  open  and 
close  the  argument.  Sills  v.  Brown,  1 
Johns.  Ch.   (N.  Y.)  444. 

After  affirmance  on  appeal,  a  final 
decree  will  not  be  modified  on  applica- 
tion by  striking  out  words  specially 
considered  by  the  court.  Such  appli- 
cation amounts  to  an  application  for  a 
rehearing.  Eureka  Fire  Hose  Co.  v. 
Enreka  Rubber  Mfg.  Co.,  72  N.  J.  Eq. 
555,  65  Atl.  870. 

21.  Oram  r.  Dennison,  13  N.  J.  Eq. 
438;  Wooster  f.  Woodhull,  1  Johns.  Ch. 
(N.  Y.)  539;  Watt  r.  Watt,  2  Barb.  Ch. 
(N.  Y.)  371 ;  Gerard  V.  Gerard,  2  Barb. 
Ch.  (N.  Y.)  73.  See  also  4  Standard 
Pkoc.  491. 

22.  Pearce  v.  Daughdrill,  54  Ala. 
456;  Hoffman  v.  Treadwell,  5  Paige 
(N.  Y.)  82. 


DEFAMATION.  —  See  Libel  and  Slander. 
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I.  WHAT  IS  DEFAULT,  804 

A.  Strict  Sense,  804 

B.  Failure  To  Plead,  804 

C.  N on- Appearance  After  Suhstituted  Service,  805 

D.  N on- Appearance  at  Trial,  805 

II.  WHO  MAY  BE  IN  DEFAULT,  805 

A.  Natural  Persons,  805 

B.  Corporations,  805 

C.  PlainiijJ,  805 

D.  Garnishee,  805 

E.  Administrator,  S06 

F.  Infants  Not  Liable,  806 

G.  Married  Women  Under  Disahilitij,  806 
H.  State,  806 

m.     PROCEEDIICGS  ON  DEFAULT,  806 

A.     Obtaining  Jurisdiction,  806 

1.  In  Personam,  806 

a.  Service  of  Process,  806 

b.  Appearance,  809 

2.  In  Rem,  810 

a.  Arrest  of  Thing,  810 

b.  No  Jurisdiction  by  Appearance  of  Oivner,  810 

c.  No  Jurisdiction  of  Owner  by    Appearance    In 

Rem,  810 

3.  Quasi  In  Rem,  811 
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b.     Garnishment,  811 

(I.)     Ecs  in  Control  of  Garnishee  Within  Juris- 
diction, 811 
(II.)     Debt  Due  Principal  Defendant,  811 
e.     Substituted  Service  on  Owner,  812 
d.     Appearance,  813 
4.     Divorce,  814 

a.  Jurisdiction   of  the  Rem,  814 

b.  Jurisdiction  of  Status  of  One  Part]),  814 

c.  Jurisdiction   of   the   Defendant  —  Alimony,   815 

B.  General  Effect  of  Default  on  Subsequent  Proceedings,  815 

1.  Actual  Service,  815 

a.  Appearance,  815 

b.  N on- Appearance,  815 

c.  Actions  In  Rem,  815 

d.  Ansuer  by  Part  of  the  Defendants,  815 

2.  Substituted  Service,  Quasi  In  Rem,  815 

3.  N on- Appearance  at  Trial,  816 

C.  Proof  of  Service  of  Process,  816 

1.  Personal  Service,  816 

a.  How  Made,  816 

b.  When  Made,  818 

2.  Substituted  Service,  818 

a.  Publication,  818 

b.  Mailing,  819 

c.  Personal  Service  Beyond  the  Jurisdiction,  819 

D.  Entering  Default,  819 

1.  Formal  Entry,  819 

2.  Affidavit  of  no  Answer,  820 

E.  Notice  to  Party  Appearing,  820 

1.  Assessment  of  Damages,  820 

2.  Application  for  Judgment,  820 

3.  Taxation  of  Costs,  820 
P.     Proof  of  Facts,  820 

1.     In  Personam,  820 

a.     Default  and  Pro  Confesso,  820 
■  b.     Infants,  Full  Proof  and  Record,  820 
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c.  Cases  of  Puhlic  Concern,  821 
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b.  Court  May  Order,  821 

3.  Quasi  In  Rem,  821 
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3.  Quasi  In  Rem,  823 
H.     Findings  of  Fact,  823 
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2.  Zn  i?em,  823 

3.  Quasi  In  Rem,  823 
I.      Entry  of  Judgment,  823 

1.  Under  Direction  of  Court,  823 
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IV.     PROCEEDINGS  FOR  RELIEF,  824 

A.  Effect  of  Default  as  Controlling  Action  hy  Defendant, 

824 
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a.  Question  Presented  hy  Default,  824 

b.  Matters  That  Might  Have  Been  Proved,  824 

2.  In  Rem,  825 

3.  Quasi  In  Rem,  825 
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C.  Irregidarities  as  Ground  for  Relief,  829 
1.     In  Service  of.  Process,  829 
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b.  Appearing  by  Extrinsic  Proof,  830 
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1.  Judgment  in  Excess  of  Demand,  833 

2.  Judgment  in  Excess  of  Allegations,  833 

3.  On  Facts  Not  Constituting  a  Cause  of  Action,  833 

E.  Disability  as  Ground  for  Belief,  834 
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Excuse,  834 

a.  Excuse  Shown,  834 

b.  Merits  Shown,  835 

c.  Answer  Tendered,  836 

d.  Diligence,  836 

e.  Terms,  836 

2.  By  Motion  Within  Term  for  Irregularities,  836 

a.  Relief  as  a  Right,  836 

b.  Merits,  Answer,  837 

3.  By  Motion  After  Term,  837 

a.  Clerical  Error  in  Judgment,  837 

b.  Decree  in  Equity,  838 
e.     Void  Judgment,  838 

4.  By  Motion  After  Substituted  Service,  838 

a.  Diligence,  838 

b.  Meritorious  Defense,  839 

5.  By  Motion  for  New  Trial  After  Default  at  Trial,  839 

6.  Appeal,  839 

a.  Direct  for  Error  in  Judgment,  839 

b.  After  Motion  for  Irregidarities,  839 
G.     Collateral  Attack,  840 

1.  Want  of  Jurisdiction,  840 
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CROSS-REFERENCES : 

Equity  Jurisdiction  Jurisdiction; 

and  Procedure;  Process; 

Judgment ;  Service. 
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I.  WHAT  IS  DEFAULT. —  A.  Strict  Sense.  —  Default  in  an 
action  at  law  in  its  strict  original  sense  was  a  failure  to  appear  in 
court.  It  was  treated  as  a  contempt,  but  did  not  admit  the  plaintiff's 
allegations.^ 

At  common  law  coercive  measures  were  used  to  bring  the  defendant 
into  court,  where  he  was  required  to  plead.  If  he  did  not  then  plead 
it  amounted  to  an  admission  of  the  allegations.'  The  laws  and  the 
decisions  of  the  courts  of  Illinois  still  maintain  a  distinction  between 
default  and  nil  dicit,  though  both  amount  to  an  admission.^ 

B.  Failure  To  Plead.  —  Default,  in  countries  under  the  common 
law,'  now  amounts  to  an  admission  of  the  facts  as  alleged. 

In  England  the  practice  of  compelling  the  defendant  to  appear  was 
abolished  in  1852  by  the  Common  Law  Procedure  Act,  and  since  then 
the  courts  there  have  treated  default  as  an  admission.*  Changes  in 
the  strict  rule  of  the  common  law,  that  the  party  must  be  brought 
into  court,  had  been  previously  introduced  by  statutes.^ 

By  the  statutes  of  the  several  states  default  after  personal  service 
amounts  to  admission.'' 

Default.  —  Failure  to  plead  within  the  time  required  by  law,  either 
with  or  without  appearance,  is  now  designated  default.' 

In  proceedings  in  rem  the  property  is  before  the  court  by  "arrest." 
Default  in  the  original  sense  does  not  occur,  but  a  failure  to  plead 


1.  There  Wcas  no  judgment  by  de- 
fault at  common  law.  Schmidt  V. 
Thomas,  33  111.  App.  109. 

2.  3  Bl.  Co.  *296,  394,  396. 

In  courts  of  equity  similar  measures 
were  taken.  "Upon  common  bills,  as 
soon  as  they  are  filed,  process  of  sub- 
poena is  taken  out,  which  is  a  'w^it 
commanding  the  defendant  to  appear 
and  answer  to  the  bill,  on  pain  of 
lOOZ.  But  this  is  not  all;  for  if  the 
defendant,  on  service  of  the  subpoena, 
does  not  appear  within  the  time  lim- 
ited by  the  rules  of  the  court,  and 
plead,  demur  or  answer  to  the  bill,  he 
is  then  said  to  be  in  contempt;  and 
the  respective  processes  of  contempt 
are  in  successive  order  awarded  against 
him."     3  Bl.  Com.  *443. 

3.  ''These  forms,  however,  are  tech- 
nical, we  think,  and  the  failure  to  ob- 
serve them  produces  mere  irregulari- 
ties, and  seldom  become  harmful  er- 
rors, for  which  a  judgment  should  be 
reversed."  Chicago,  C.  C.  &  St.  L. 
E.  Co.  V.  Bozarth,  91  111.  App.  68,  73. 

4.  Com.    Law   Prac.   Act,   1852,    §26. 

5.  The  statute  12  Geo.  I,  ch.  29,  §1, 
provided  that  in  cases  not  arrestable 
on    personal    service   of   a    copy    of   the 

process,    appearance    might   be    entered 
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for  the  defendant.  The  statute  5  Geo. 
II,  ch.  25,  in  case  of  absconding  de- 
fendants, that  after  publishing  notice 
to  appear  in  the  London  Gazette  and 
reading  the  same  in  the  parish  church 
a  bill  may  be  taken  pro  confesso.  3  Bl. 
Com.  *44"5.  The  acts  11  Geo.  IV  and 
1  Wm.  IV  were  likewise  directed 
against  absconding  defendants. 

6.  See  1  Encyclop.edia  of  E\nDENCE 
490,  et  seq. 

7.  Chicago,  etc.  E.  Co.  r.  Bozarth, 
91  111.  App.  68. 

Pleading  To  One  Count. — Where  a 
declaration  contained  two  counts  and 
pleas  were  all  directed  to  one  count, 
which  count  was  stricken  out  by  court, 
default  could  be  entered  on  the  other 
count.  Hogan  v.  Eoss,  13  How.  (U.  S.) 
171,  14  L.  ed.  100. 

Striking  out  answer  and  proceedings 
as  of  default  is  not  due  process  of 
law.  Hovey  v.  Elliott,  167  U.  S.  409, 
17  Sup.  Ct.  841,  42  L.  ed.  215. 

A  default  judgment  rendered  on 
striking  out  the  answer  for  illegal  rea- 
son is  void.  American  De  Forest  Wire- 
less Tel.  Co.  V.  Superior  Court,  153  Cal. 
533,  96  Pac.  15,  126  Am.  St.  Eep.  125, 
17    L.    E.   A.    (N.   S.)    1117. 
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in  its  behalf  amounts  to  nil  dicit,  and  is  an  admission  of  allegations 
against  it.* 

C.  Non-Appe.vraxce  After  Substituted  Sern^ce.  —  The  failure 
of  the  owner  of  the  property  in  attachment,  garnishment,  and  other 
proceedings  quasi  in  rem  to  appear  and  answer  after  substituted 
service  is  usually  termed  default  and  has  some  of  its  incidents.  It 
will  be  referred  to  herein  as  default,^ 

D.  Nox-Appearaxce  at  Trial.  —  The  failure  of  a  party  to  appear 
at  the  trial  after  issues  joined  is  usually  called  a  default  and  will 
hereinafter  be  mentioned  as  such.^" 

II.  WHO  MAY  BE  IN  DEFAULT.  — A.  Natu-ral  Persons. 
Natural  persons  siii  juris  being  capable  of  making  admissions  can  do 
so  indirectly,  when  actually  or  constructively  in  court,  by  failure  to 
answer  the  material  allegations  set  out  in  the  pleadings  of  the  other 
party." 

B.  Corporations.  —  Corporations,  private  or  public,  being  mere 
legal  entities  can  be  in  court  only  through  their  officers.  When  in 
court  through  due  process  directed  to  their  proper  officers,  as  desig- 
nated by  law,  they  are  as  much  subject  to  default  as  natural  persons.^^ 

C.  Plaintiff.  —  The  plaintiff  is  subject  to  default  by  failure  to 
reply  to  new  matter,  except  so  far  as  relieved  from  pleading  to  it  by 
code  provisions,  and  generally  where  new  matter  is  properly  pleaded 
as  a  counterclaim  he  is  not  permitted  to  dismiss  so  as  to  prevent  judg- 
ment thereon."  And  in  England  not\\ithstanding  the  termination 
of  the  action  judgment  may  be  entered.^* 

D.  Garnishee.  —  In  many  jurisdictions  a  garnishee  can  admit 
his  liability  to  the  extent  of  the  claim  by  default,^^  and  in  case  of 


8.  Miller  r.  United  States,  11  Wall. 
(V.  S.)  268,  20  L.  ed.  135,  142;  Adm. 
Rule  29. 

9.  Stockwell  V.  MeCraken,  109 
Mass.  84;  Lane  i".  White,  14U  Pa.  99, 
21   Atl.  437. 

Non-appearance  in  case  of  substi- 
tuted service  by  publication  does  not 
generally  admit  the  cause  of  action,  but 
merely  permits  ex  parte  proof.  See 
statutes   of   the   several   states. 

10.  After  depositions  "either  party 
may   be   subpoenaed   to    hear   judgment 

if  the  defendant  makes  de- 
fault, a  decree  will  be  made  against 
him."     3  Bl.  Com.  *450. 

A  default  occurs  only  in  absence  of 
answer.  Non-appearance  at  trial  not 
default  to  entitle  party  to  extended 
time  to  applv  for  new  trial.  Leahy 
f.  Wavne  Circuit  Judge,  144  Mich.  304, 
107  N.  W.  1060,  115  Am.  St.  Eep. 
443. 

11.  "When  the  plaintiff  hath  stated 
his  case  in  the  declaration,  it  is  in- 
cumbent   on    the   defendant    within     a 


:  reasonable  time  to  make  his  defense, 
and  to  put  in  a  plea,  else  the  plaintiff 
will  at  once  recover  judgment  by 
default,  or  nihil  dicit  of  the  defendant." 
3   Bl.   Com.   *296. 

An  idiot  is  entitled  to  the  best  plea 
in  his  behalf  that  any  one  present  can 
suggest.     3  Bl.  Com.  *25. 

12.  Ala. — Talladega  Ins.  Co.  v.  Mc- 
Cullough,  42  Ala.  667;  Oxford  Iron  Co. 
r.  Spradley,  42  Ala.  24.  Mo,— Cloud  v. 
Inhab.  of  Pierce  City,  86  Mo.  357. 
Wis.— Potter  r.  Brown  Co.,  56  Wis. 
272,  14  N.W.  375. 

See   infra,  II,   H. 

13.  Wilson  r.  Exchange  Bank,  122 
Ga.  495,  50  S.  E.  357,  69  L.  E.  A.  97, 
101;  Adams  v.  Osgood,  55  Neb.  766, 
76  N.  W.  446. 

It  rests  in  discretion  of  court  to  per- 
mit dismissal.  Yellow  Pine  Co.  v.  Le- 
high Val.  Creosoting  Co.,  52  N.  Y. 
Super.   281. 

14.  Roberts  r.  Booth,  L.  R.  (1893) 
1  Ch.  Div.  52. 

15.  Whiteside    v.    Tunstall,     17     111. 
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substituted  service  on  the  principal  defendant,  may  incur  liability  to 
both  parties  in  the  principal  action  by  suffering  default.^" 

E.  Administrator.  —  An  administrator,  where  suits  may  be  main- 
tained  against  administrators  for  demands  against  estates,  may  by 
default  admit  assets  of  the  deceased  in  his  hands  to  the  amount 
charged." 

F.  Infants  Not  Liable.  —  Infants  cannot  suffer  default."  Their 
own'  admissions  and  those  of  their  guardians  ad  litem  do  not  bind 
them." 

G.  Married  Women  Under  Disability.  —  A  married  woman,  where 
disabilities  have  not  been  removed  by  statute,  is  not  subject  to 
default.^" 

H.  State.  — A  state  before  the  United  States  Supreme  Court  in 
an  action  where  that  court  has  original  jurisdiction,  it  would  seem, 
does  not  suffer  default.  Proof  is  required.  But  if  it  does  not  appear 
ex  parte  proceedings  may  be  taken.-^ 

In  election  cases  of  great  importance  to  the  people  evidence  may  be 
required  as  to  the  contestant's  right." 

III.    PROCEEDINGS  ON  DEFAULT.  — A.     Obtaining  Jurisdic- 

TION.23 1.   In  Personam.  —  a.    Service  of  Process.  —  In  proceedings 

on  default  the  most  important  point  for  consideration  is  whether  or 
not  jurisdiction  has  been  obtained  to  determine  the  matter  before 
the  court.  On  it  appearing  that  jurisdiction  has  not  been  obtained, 
a  judgment  becomes  a  nullity.^*    It  may  be  stricken  from  the  records 


258;   Carter  v.  Lockwood,  15  111.   App. 
73;  Wood  V.  Wall,  24  Wis.  647. 

16.  Ga. — Farmers ',  etc.  Bank  v.  Uni- 
versity Pub.  Co.,  9  Ga.  App.  128,  70 
S.  E.  602.  Ind. — Louisville,  N.  A.  &  C. 
R.  Co.  V.  Parish,  6  Ind.  App.  89,  33  N.  E. 
122.  Mich. — Hebel  v.  Amazon  Ins.  Co., 
33  Mich.  400.  Mo. — Mercantile  Co.  v. 
Settles,  58  Mo.  App.  384.  Wis.— Pierce 
V.  Chicago  &  N.  W.  R.  Co.,  36  Wis. 
283,  288. 

17.  Dickson  v.  Wilkinson,  3  How. 
(U.  S.)  57,  11  L.  ed.  491. 

18.  O'Hara  v.  McConnell,  93  U.  S. 
150,  23  L.  ed.  840. 

Full  proof  of  facts  must  be  made 
against  infant  defendants.  Bank  of 
United  States  v.  Ritchie,  8  Pet.  (U.  S.) 
128,  8  L.  ed.   890. 

No  default  or  decree  pro  confesso 
can  be  taken  against  an  infant.  Chaf- 
fin  V.  Kimball's  Heirs,  23  111.  33; 
Reavis  v.  Fielden,  18  111.  77. 

19.  111. — Chaffin  r.  Kimball's  Heirs, 
23  111.  33;  Reavis  v.  Fielden,  18  111. 
77.  Miss. — Ingersoll  v.  Ingersoll,  42 
Miss.  155.  W.  Va.— Laidley  v.  Kline,  8 
W.  Va.  218. 


20.  O'Hara  r.  McConnell,  93  U.  S. 
150,  23  L.  ed.  840. 

21.  On  failure  of  a  state  to  appear 
and  answer  the  court  will  proceed 
ex  parte  to  hear  the  cause  on  the  part 
of  the  complainant.  Massachusetts  v. 
Rhode  Island,  12  Pet.  (U.  S.)  755,  9 
L.  ed.  1272;  New  Jersey  v.  New  York, 
5  Pet.  (U.  S.)  284,  8  L.  ed.  127.  Sug- 
gestions in  earlier  cases  were  not  fol- 
lowed. 

22.  Atty.-Gen.  ex  rel.  Bashford  v. 
Barstow,  4  W^is.  567,  823. 

23.  Much  of  this  section  might  be 
relegated  to  a  later  title  but  is  in- 
cluded here  in  order  that  the  attorney 
who  is  called  upon  to  investigate  the 
subject  of  default  may  be  saved  as 
far  as  possible  the  annoyance  of  cross- 
reference  and  delay.  See  further  the 
titles  "Jurisdiction;"  "Process;" 
"Service  of  Process  and  Papers." 

24.  U.  S.— Earle  v.  McVeigh,  91 
U.  S.  503,  23  L.  ed.  398.  Minn.— Heff- 
ner  v.  Gunz,  29  Minn.  108,  12  N.  W. 
342.  N.  C— Flowers  r.  King,  145  N.  C. 
234,  58  S.  E.  1074,  122  Am.  St.  Rep. 
444.  Wis. — Pollard  v.  Wegener,  13 
Wis.   569. 
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on  motion.-'  It  affords  no  protection  to  a  person  proceeding  pursuant 
thereto.    It  may  be  disregarded  in  other  proceedings.^® 

The  right  of  a  man  to  "his  day  in  court"  was  most  carefully  guarded 
at  common  law."^  To  obtain  jurisdiction  to  render  a  personal  judg- 
ment in  damages,  there  must  be  a  personal  service  of  the  process  upon 
the  person  within  the  jurisdiction.-^  The  party  served  must  be  con- 
scious of  the  act.^^  If  there  be  a  material  amendment  of  the  com- 
plaint after  service  of  the  process  there  must  be  new  service."°  "Where 
there  has  been  service  of  the  process  upon  the  person,  the  judgment 
will  generally  receive  full  recognition  as  determining  the  question  in 
controversy  in  courts  of  other  countries  under  the  common  law.^^ 
And  it  is  entitled  to  such  recognition  by  the  courts  of  other  states  by 
reason  of  the  full  faith  and  credit  provision    of    the    constitution.^^ 

In  many  states  provision  is  made  for  service  on  corporations  or- 
ganized under  the  law  of  other  states  doing  business  within  the  state  by 
service  on  an  agent  of  such  corporation,  in  management  of  its  affairs 
within  the  state.     But  if  such  concern  turns  out  to  be  a  partnership 


25.  Flowers  v.  King,  145  X.  C.  234, 
58  S.   E.   1074,   122   Am.   St.   Kep.   444. 

26.  Flowers  r.  King,  145  N.  C.  234, 
68  S.  E.  1074,  122  Am.  St.  Kep.  444. 

"That  the  return  is  a  part  of  the 
record  and  must  be  noticed  even  by  a 
purchaser,  in  connection  with  the  judg- 
ment reciting  service,  is  well  estab- 
lished by  respectable  authority"  Hob- 
by r.  Bunch,  83  Ga.  1,  13,  10  S.  E.  113, 
20  Am.  St.  Rep.  301. 

27.  Hovev  r.  Elliott,  167  U.  S.  409, 
416,  17  Sup.'  Ct.  841,  42  L.  ed.  215. 

"The  Roman  law  requiring  a  cita- 
tion at  the  least,  and  our  common  law 
never  suffering  any  fact  (either  civil 
or  criminal)  to  be  tried  until  it  had 
previously  compelled  an  appearance  by 
the  party  concerned."  4  Bl.  Com. 
•283. 

"Ehae  notice  to  the  defendant  is  es- 
sential to  the  jurisdiction  of  all  courts, 
as  sufficiently  appears  from  the  well- 
known  legal  maxim,  that  no  one  shall 
be  condemned  in  his  person  or  property 
without  notice,  and  an  opportunity  to 
be  heard  in  his  defense."  Earle  v. 
McVeigh,  91  U.  S.  503,  23  L.  ed.  398; 
Nations  v.  Johnson,  24  How.  (U.  S.) 
195,  16  L.  ed.  628. 

28.  National  Exch.  Bank  v.  Wiley, 
195  U.  S.  257,  269,  25  Sup.  Ct.  70,  49 
L.  ed.  184. 

A  personal  judgment  against  a  non- 
resident on  substituted  service  is  re- 
pugnant  to   the    due   process   clause   of 


the  constitution  and  void.  Pennoyer  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565. 

Such  a  judgment  was  not  permitted 
to  be  satisfied  by  execution  against 
land  of  the  defendant  located  in  the 
state  where  rendered.  Pennove'r  v. 
Neff,  95  U.  S.  714,  24  L.  ed.  565.' 

Personal  judgment  by  default  can- 
not be  entered  on  substituted  service 
on  non-resident  defendant.  Elliott  v. 
McCormick,  144  Mass.  10,  10  N.  E.  705, 
citing  Pennoyer  v.  Neff,  95  U.  S.  714, 
24  L.  ed.  565,  as  modifying  effect  of 
statutes  and  overrulinrj  former  decisions 
of  Massachusetts  supreme  court. 

29.  Service  on  a  sick  man  by  lay- 
ing the  copy  on  his  body  when  he  was 
not  conscious  of  the  act  is  invalid. 
People  V.  Judge,  38  Mich.  310. 

30.  Stewart  f.  Anderson,  70  Tex. 
588,  8  S.  W.  295. 

31.  A  default  judgment  by  personal 
service  on  an  American  temporarily  in 
England  on  eve  of  his  departure  is  con- 
clusive on  the  merits.  Fisher,  Brown 
&  Co.  r.  Fielding,  67  Conn.  91,  34 
Atl.  714,  52  Am.  St.  Rep.  270,  32  L. 
K.   A.   236. 

32.  .Judgments  of  other  states  are 
not  domestic  judgments  for  all  pur- 
poses. The  constitution  gives  them  a 
general  validity,  and  credit  as  evi- 
dence. National  Exch.  Bank  v.  "Wiley, 
195  U.  S.  257,  269,  25  Sup.  Ct.  70,  49 
L.  ed.  184. 
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such  service  does  not  confer  jurisdiction  to  render  a  personal  judg- 
ment against  the  partnership  or  the  partners.^^ 

There  is  in  many  states  a  constructive  personal  service  provided 
by  statutes,  by  leaving  the  process  at  the  domicil  of  the  defendant 
with  some  member  of  his  family  of  proper  age  and  discretion,  ac- 
cording to  the  terms  of  the  statute.  This  is  in  general  given  the  etfcct 
of  personal  service  as  to  citizens  of  such  state,^*  but  it  is  not  so  for 
all  purposes.^^ 

In  New  York  before  substituted  personal  service  can  be  made  at 
the  domicil  of  the  defendant,  an  order  of  the  court  must  be  obtained 
therefor,  after  showing  diligence  in  attempting  personal  service.^" 
Such  service  must  be  at  the  present  place  of  abode  within  the  state." 
The  fact  of  long  absence,  where  there  is  an  intention  to  return,  does 
not  invalidate  the  service,^'' 

Where  a  person  has  besides  his  regular  residence  one  in  which  he 
habitually  lives  part  of  the  year,  in  another  state,  process  may  be 
served  by  leaving  at  the  last  named  residence,  while  he  is  residing 
there.^^ 

In  England,  where  such  substituted  personal  service  has  been  intro- 
duced, a  most  elaborate  series  of  proceedings  to  obtain  it  is  provided 
by  the  rules  of  procedure  in  the  high  court.*'' 


33.  In  re  Grossmayer,  177  U.  S.  48, 
20  Sup.  Ct.  535,  44  L.  ed.  6(55. 

A  person  designated  by  as  the  proper 
officer  of  a  corporation  for  service  of 
process,  is  not  thereby  authorized  to 
waive  service.  Hebel  v.  Amazon  Ins. 
Co.,   33   Mich.   400. 

34.  Settlemeir  v.  Sullivan,  97  U.  S, 
444,  24  L.  ed.   1110. 

Where  service  was  made  on  garnishee 
by  leaving  process  at  his  usual  place  of 
residence,  it  was  no  defense  that  his 
agent  paid  over  money  with  knowledge 
of  such  service  before  the  garnishee  re- 
turned home  or  had  any  knowledge  of 
the  service.  Conley  v.  Chilcote,  25 
Ohio  St.  320. 

35.  Personal  service  for  the  purpose 
of  entry  by  clerk  does  not  include  leav- 
ing process  at  the  house.  Wis.  St., 
§2891;    Moyer   v.   Cook,   12   Wis.   335. 

36.  New  York  Code  Civ.  Proe.  §§436, 
437. 

37.  Earle  v.  McVeigh,  91  U.  S.  503, 
23  L.   ed.  398. 

"The  usual  or  last  place  of  resi- 
dence" means  the  "actual  residence 
of  the  defendant,  in  this  state,  at  the 
time  of  service."  Pigg  v.  Pigg,  43  Ind. 
117;  Sturgis  V.  Fay,  16  Ind.  429;  Mad- 
ison County  Bank  i".  Suman,  79  Mo. 
527. 

"It  is  clear  that  the  statute  meant 


his  usual  place  of  abode  eo  instanti 
one  of  present  abiding." 
Capehart  v.  Cunningham,  12  W.  Va. 
750. 

Service  on  the  wife  at  the  domicil 
of  her  husband  is  sufficient.  Oglesby  v. 
Sillom,   9   Fed.   860. 

It  is  not  sufficient  to  leave  a  process 
at  the  domicil  of  the  family,  where 
the  defendant  has  established  another 
domicil  for  himself.  Schlawig  v.  De- 
Peyster,  83  Iowa  323,  49  X.  W.  843, 
32 'Am.  St.  Rep.  308,  13  L.  R.  A.  785; 
Amsbaugh  V.  Exchange  Bank,  33  Kan. 
100,  5  Pac.  384.  It  does  not  mean  last 
place  of  residence.  Earle  v.  McVeigh, 
91  U.  S.  503,  23  L.  ed.  394. 

38.  Where  the  copy  was  left  with  a 
member  of  the  family,  the  fact  that 
the  defendant  was  absent  for  a  long 
period  of  time  in  a  distant  state,  with- 
out intention  of  changing  his  residence, 
did  not  invalidate  the  service.  Du  Val 
V.  Johnson,  39  Ark.  182,  193. 

39.  Harrison  v.  Farrington,  35  N.J. 
Eq.   4. 

Such  service  is  not  sufficient  where 
the  party  is  temporarily  in  the  state. 
Honeycutt  v.  Nyquist,  Petersen  &  Co., 
12  Wyo.  183,  74  Pac.  90,  109  Am.  St, 
Rep.   975. 

40.  (1.)  Three  calls  are  made,  (2.) 
at  residence,  unless  the  action  related 
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Conformity  to  Statute.  —  Statutes  allowing  substituted  personal  serv- 
ice must  be  strictly  pursued."  The  copy  of  the  process  must  be  left 
at  the  residence,  not  on  the  premises/-  with  a  person  designated  by 
the  statute,*^  of  the  required  age  and  understanding,"  with  such  ex- 
planation of  the  nature  of  the  process  as  the  law  requires."'^ 

b.  Appearance.  —  A  general  appearance  by  a  person  sui  juris 
confers  jurisdiction,  and  cures  defects  in  process,  or  in  the  service 
thereof.*® 


to  the  business,  (3.)  on  week  days  at 
reasonable  hours;  (4.)  on  separate  days, 
(o.)  stating  purpose  eaeh  time.  (6.) 
The  second  and  third  calls  are  on  ap- 
pointment; (7.)  made  at  a  previous  call 
or  by  letter;  (8.)  at  an  interval  that 
will  give  the  defendant  a  reasonable 
opportunity  of  keeping  it.  (9.)  At 
each  call  inquiry  must  be  made  as  to 
where  defendant  is  likely  to  be  found 
or  when  he  will  return;  (10.)  at  the 
second  and  third  call  inquiry  must  be 
made  whether  defendant  has  received 
the  copy.  (II.)  The  affidavit  should 
state  the  result  of  inquiring.  (12.)  On 
the  first  or  second  call  a  copy  of  process 
is  left  or  sent  in  a  letter  making  an 
appointment.  (13.)  The  affidavit  should 
state  if  the  defendant  is  in  jurisdiction, 
or  if  believed  to  be.  (14.)  It  is  not 
necessary,  if  an  ordinary  resident,  to 
affirmatively  show  that  he  is  in  juris- 
diction. (15.)  The  above  requirements 
are  a  guide  in  ordinary  proceedings. 
(16.)  The  ordinary  mode  of  substituted 
service  is  by  postpaid  letter.  Court 
rules. 

41.  "The  substituted  service  in  ac- 
tions purely  in  personam  was  a  de- 
parture from  the  rule  of  the  common 
law,  and  the  authority  for  it,  if  it 
could  be  allowed  at  all,  must  have 
been  strictlv  followed."  U.  S.  — Settle- 
mier  r.  Sull'ivan,  97  U.  S.  444,  24  L.  ed. 
1110.  111.— Wells  v.  Stumph,  88  111. 
56;  Bayland  r.  Bayland,  18  111.  551. 
Mo. — Madison  County  Bank  r.  Suman, 
79  Mo.  527;  Allen  r.  Singer  Mfg.  Co., 
72  Mo.  326.  Eng. — Goggs  f.  Hunting- 
tower,  12  Mees.  &  W.  503. 

"Statutes  which  dispense  with  the 
actual  personal  service  of  process  and 
in  its  place  provide  that  which  is  less 
certain  and  satisfactory,  must  be  strict- 
lv pursued."  Pollard  v.  Wegener,  13 
Wis.  569. 

42.  "A  distance  of  one  hundred  and 
twenty-five  feet  and  in  a  corner  of  the 
yard  is  not  a  compliance  with  this  re- 


quirement."   Kibbe  v.  Benson,  17  Wall. 
(U.   S.)    624,   629,  21   L.   ed.   741. 

43.  Where  the  statute  provides  that 
a  copy  of  the  process  be  left  with  a 
person  "then  resident  therein,"  a 
judgment  is  void  where  the  service  is 
on  a  clerk  of  the  defendant  at  the 
house,  but  who  is  not  a  "resident  there- 
in." Heflfner  v.  Gunz,  29  Minn.  168, 
12  N.  W.  342. 

A  widowed  mother  residing  with  her 
son  is  a  member  of  his  family  within 
the  terms  of  the  statute.  Ellington  v. 
Moore,  17  Mo.  424, 

44.  Pollard  v.  Wegener,  13  Wis. 
569. 

45.  Pollard  v.  Wegener,  13  Wis. 
569. 

46.  Creighton  V.  Kerr,  20  Wall. 
(U.  S.)  8,  22  L.  ed.  309.  See  the  title 
"Appearances." 

An  appearance  other  than  to  con- 
test jurisdiction  is  general.  Kan. 
Burnham  v.  Lewis,  65  Kan.  481,  70 
Pac.  337.  Mich. — Audretsch  v.  Hurst, 
126  Mich.  301,  85  N.  W.  746.  Neb. 
Newlove  v.  Woodward,  9  Neb.  502, 
4  N.  W.  237.  Wyo.— Honeycutt  v.  Ny- 
quist,  Peterson  &  Co.,  12  Wyo.  183,  74 
Pac.  90,  109  Am.  St.  Rep.  975. 

Motion  to  set  aside  default  on  ground 
of  excusable  neglect  waives  defects  of 
service.  Pfister  v.  Smith,  95  Wis.  51, 
69  N.  W.  984. 

A  general  appearance  to  set  aside  a 
void  judgment  on  substituted  service 
confers  jurisdiction  from  the  date  of 
such  appearance,  but  does  not  relate 
back  to  validate  such  judgment.  Simen- 
sen  r.  Simensen,  13  N.  D.  305,  100  N.  W. 
708;  Bennett  v.  Supreme  Tent  K.  of 
M.,  40  Wash.  431,  82  Pac.  744,  2  L. 
R.  A.  (N.  S.)  389;  Woodham  v.  Ander- 
son, 32  Wash.  500,  73  Pac.  536. 

Pleading  in  abatement  confers  juris- 
diction after  amendment  of  complaint 
in  consequence  of  the  plea  being  sus- 
tained. Randolph  v.  Barrett,  16  Pet. 
(U.  S.)  138,  10  L.  ed.  914. 
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A  withdrawal  of  appearance  leaves  the  court  with  jurisdiction  of 
the  party  to  enter  a  personal  judgment/^  especially  where  the  with- 
drawal is  "without  prejudice  to  the  plaintiff."" 

The  party  should  expressly  state  in  the  moving  papers  that  the  ap- 
pearance is  special  and  should  carefully  confine  himself  to  the  pur- 
pose of  his  motion.  Any  participation  in  questions  not  jurisdictional 
will  confer  personal  jurisdiction,*''  but  not  after  judgment  unless  the 
judgment  is  vacated.^" 

An  infant  or  other  person  under  disability  cannot  confer  jurisdic- 
tion by  appearance.    Process  should  be  served  upon  such  defendant."^ 

A  guardian  ad  litem  cannot  confer  personal  jurisdiction  of  non-resi- 
dent infant  by  appearing  for  him."^ 

2.  In  Rem.  —  a.  Arrest  of  Thing.  —  In  admiralty,  jurisdiction  of 
the  res  is  ol)tained  by  "arrest."  The  property  must  be  seized  under 
process  of  the  court."'^ 

b.  No  Jurisdiction  hy  Appearance  of  Owner.  —  Appearance  by  the 
owner  is  not  sufficient  to  confer  jurisdiction  iyi  rem.^* 

c.  No  Jurisdiction  of  Owner  by  Appearance  In  Rem.  —  The  res 
is  a  distinct  entity  from  the  owner;  and  appearance  by  the  owner 


.Turisdiction  is  conferred  by  appeal. 
Taylor  r.  Sledge,  110  Tenn.  263,  75 
S.  W.  1074.  Contra,  Rockman  v.  Ack- 
erman,  109  Wis.  639,  643,  85  N.  W. 
491;  Zimmerman  v.  Gerdes,  106  Wis. 
608,    82    N.    W.    532. 

47.  Rio  Grande  Irrig.  &  C.  Co.  v. 
Gildersleeve,  174  U.  S.  603,  19  Sup. 
Ct.  761,  43  L.  ed.  1103;  Creighton  v. 
Kerr,  20  Wall.  (U.  S.)  8,  22  L.  ed. 
309. 

48.  Creighton  v.  Kerr,  20  Wall. 
(U.  S.)  8,  22  L.  ed.  309. 

49.  Moving  papers  should  state  that 
the  appearance  is  special.  Woodham  v. 
Anderson,   32   Wash.   500,   73   Pac.   536. 

In  attacking  a  judgment  by  default 
directly  on  ground  of  want  of  jurisdic- 
tion of  the  person,  the  motion  must 
be  on  that  single  ground,  otherwise 
the  appearance  will  be  general  and  con- 
fer jurisdiction.  U.  S. — Sugg  v.  Thorn- 
ton, 132  U.  S.  524,  10  Sup.  Ct.  163,  33 
L.  ed.  447.  Kan.  — Cohen  v.  Trow- 
bridge, 6  Kan.  385.  Ohio. — Fee  v.  Big 
Sand  Iron  Co.,  13  Ohio  St.  563.  Wis. 
Alderson  v.  White,  32  Wis.  308,  309; 
Grantier  v.  Rosecrance,  27  Wis.  489, 
491. 

50.  "The  appearance  of  the  defend- 
ant, by  filing  a  petition  to  vacate  it, 
does  not,  in  the  absence  of  any  action 
upon  his  petition,  give  to  the  judgment 
more  force,  or  make  it  different  from 
what  it  was  before.  If  it  was  in  rem 
only,  it  so  remained  after  the  petition 
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to  set  it  aside  was  dismissed."  May- 
field  V.  Bennett,  48  Iowa  194.  See  also 
Simensen  v.  Simensen,  13  N.  D.  305, 
100  N.  W.  708;  Bennett  V.  Supreme 
Tent  K.  of  M.,  40  Wash.  431,  82 
Pac.  744,  2  L.  R.  A.  (N.  S.)  389; 
Woodham  r.  Anderson,  32  Wash.  500, 
73  Pac.  536. 

51.  Bonnell  v.  Holt,  89  111.  71. 

A  judgment  entered  on  such  appear- 
ance is  voidable,  not  void.  McAnear 
f.  Epperson,  54  Tex.  220,  38  Am.  Rep. 
625. 

Where  proceedings  are  instituted  on 
behalf  of  a  minor  by  her  regularly  ap- 
pointed guardian,  no  process  is  neces- 
sary to  bring  her  into  court.  Mortgage 
Trust  Co.  V.  Redd,  38  Colo.  458,  88 
Pac.  473,  120  Am.  St.  Rep.  132,  8 
L.  E.  A.  (N.  S.)  1215. 

52.  McAnear  v.  Epperson,  54  Tex. 
220,  38  Am.  Rep.  625. 

53.  Adm.  Rule  9;  Miller  v.  United 
States,  11  Wall.  (IT.  S.)  268,  20  L.  ed. 
135;  Cooper  v.  Reynolds,  10  Wall. 
(U.  S.)  308,  317,  19  L.  ed.  931.  See 
the  title  "Admiralty.'* 

In  proceedings  in  rem  notice  to  the 
owner  is  not  essential  to  jurisdiction. 
Cooper  V.  Reynolds,  10  Wall.  (U.  S.) 
308,  19  L.  ed.'931;  The  Davis,  10  Wall. 
(U.  S.)  15,  19  L.  ed.  875;  O'Brien  v. 
Stephens,   11   Gratt.    (Va.)    610. 

54.  The  Brig  Ann,  9  Cranch  (U.  S.) 
289,  3  L.  ed.  735. 


DEFAULT 


811 


to  defend  does  not  confer  jurisdiction  on  the  court  to  enter  personal 
judgment  against  him.^^ 

There  are  proceedings  in  admiralty  courts,  personal  and  quasi 
in  rem,  that  must  not  be  confounded  in  this  respect  with  proceedings 
in  rem.^^ 

3.  Quasi  In  Rem.  —  a.  Attachment.  —  Proceedings  quasi  in  rem 
are  founded  on  the  power  of  states  to  control  property,  within  their 
jurisdiction." 

In  case  of  real  property,  the  location  of  the  land  within  the  state 
and  the  regular  proceedings  prescribed  by  law  to  subject  it  to  the 
control  of  the  court  and  to  give  notice  are  sufficient  to  bind  non-resi- 
dent owners  as  to  the  property,  but  no  further.^^ 

In  the  case  of  personal  property,  its  actual  seizure  under  process 
of  law  regularly  issued  and  notice  to  the  owner  strictly  in  the  manner 
required  by  law  is  generally  necessary  in  attachment  ;^^  but  in  some 
states  it  has  been  lield  that  its  description  in  the  proceeding  and  actual 
location  M-ithin  the  state  are  a  sufficient  substitute  for  seizure,  except 
in  certain  instances.*^*' 

b.  Garnishment.  —  (I.)  Kes  in  Control  of  Garnishee  Within  Jurisdiction. 
It  is  necessary  to  jurisdiction  in  garnishment  that  there  should  be 
property  within  the  state  where  proceedings  are  taken  actually  in 
control  of  the  garnishee.'^^ 

(II.)  Debt  Due  Principal  Defendant. —  It  is  now  settled  that  a  debt  due 
a  non-resident  defendant  is  subject  to  garnishment,  on  substituted 
service  on  the  owner,  and  that  the  courts  of  the  state  where  the  owner 
resides  are  bound  to  give  full  faith  and  credit  to  the  judgment  in  an 
action  by  the  defendant  against  the  garnishee."  A  judgment  debt 
is  an  exception  to  the  rule ;  it  is  not  liable  to  garnishment  in  another 
state.^3 


55.  Adm.  Rules  12-19;  The  Corsair, 
145  U.  S.  335,  12  Sup.  Ct.  949,  36  L. 
ed.  727. 

"In  rem  is  a  technical  term,  taken 
from  the  Roman  law  where  it  distin- 
guished an  action  against  the  thing 
from  one  against  the  person."  Ander- 
son's Law  Diet.  "Res." 

56.  Adm.  Rules  2-7,  12-19,  37. 

57.  In  quasi  in  rem  proceedings 
property  in  a  state  is  subject  to  its 
laws.  Green  r.  Van  Buskirk,  7  Wall. 
(U,  S.)  139,  19  L.  ed.  109,  See  the 
title  "Attachment." 

58.  Fitch  r.  Huntington,  125  Wis. 
204,  102  N.  W.  1066. 

59.  In  proceeding  qriasi  in  rem  on 
substituted  service,  if  the  property  is 
not  attached  or  otherwise  brought  with- 
in the  jurisdiction  of  the  court,  it  can- 
not be  subjected  to  the  payment  of  a 
claim  against  a  non-resident,  notwith- 
standing it   is  within  the  state.     Pen- 


noyer    v.    Neff,   95    U.    S.    714,    720,    24 
L.  ed.  565. 

60.  It  was  held  in  Wisconsin  that 
in  proceedings  on  substituted  service, 
property  "described"  in  the  proceed- 
ings and  actually  within  the  state  sup- 
ports the  proceedings  and  is  bound 
thereby  if  not  sold  to  an  innocent  pur- 
chaser or  removed  from  the  state  be- 
fore execution.  Disconto  Gesellschaft 
V.  Terlinden,  127  Wis.  651,  106  N.  W. 
821,  15  L.  R.  A.   (X.  S.)   1045,  1052. 

61.  Where  no  attachment  has  been 
made  a  res  in  control  of  the  garnishee 
is  absolutely  essential  to  the  jurisdic- 
tion. State  Bank  of  Chicago  v.  Thweatt, 
111  III.  App.  599.  See  the  title  "Gar- 
nishment. ' ' 

62.  King  r.  Cross,  175  U.  S.  396,  20 
Sup.  Ct.  131,  44  L.  ed.  211;  Chicago, 
R.  I.,  etc.  R.  Co.  r.  Sturm,  174  U.  S. 
710,  17  Sup.  Ct.  797,  43  L.  ed.  1144. 

63.  Wabash  R.  Co.  v.  Tourville,  179 
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c.  SiihstUuted  Service  on  Owner.  —  In  order  that  there  be  juris- 
diction to  subject  the  property  to  the  satisfaction  of  the  claim  against 
the  owner  in  proceedings  quad  in  rem,  there  must,  in  general,  be 
notice  to  such  owner  strictly  in  the  manner  required  by  law."*  There 
have  been  contrary  rulings,  placing  quad  in  rem  proceedings  on  the 
same  basis  as  those  in  rem,  where  notice  is  not  necessary,  but  the  gen- 
eral rule  is  now  as  stated  above.''^ 

By  statute  in  the  several  states  provision  is  generally  made  for 
notice  by  publication,  and,  if  the  address  of  the  defendant  is  known 
or  can  be  ascertained,  for  mailing  him  a  copy  of  the  summons  and 
complaint."^  As  an  alternative  for  publication  and  mailing,  personal 
service  on  the  defendant  beyond  the  jurisdiction  is  generally  provided, 
but  this  in  effect  is  strictly  substituted  service.**^ 

In  general,  proceedings  for  publication  before  attachment  of  property 
are  void.**^ 

In  case  of  a  non-resident  infant  defendant,  the  publication  and 
other  proceedings  to  give  notice  must  be  complete  before  the  court 


U.  S.  322,  21  Sup.  Ct.  113,  45  L.  ed. 
210,  214.  This  case  was  like  Chicago, 
R.  I.  etc.  R.  Co.  V.  Sturm,  174  U,  S. 
710,  17  Sup.  Ct.  797,  43  L.  ed.  1144, 
except  that  it  was  on  a  judgment  debt. 

64.     See  cases  cited  in  III,   C,  2. 

The  affidavit  for  publication  should 
state  the  facts  on  which  the  riyht  to 
publication  rests.  It  is  not  onoujjh  to 
merely  recite  the  languag:e  of  the  stat- 
ute. Eicketson  v.  Richardson,  26  Cal. 
149. 

Strict  compliance  with  the  statutes 
is  necessary.  Ark. — Baker  f.  York,  Go 
Ark.  142,  45  S.  W.  57.  Cal.— People 
V.  Applegarth,  64  Cal.  229,  30  Pac.  805. 
Colo.— Frybarger  v.  McMillen,  15  Colo. 
349,  25  Pac.  713.  Fla.— Shradcr  v. 
Shrader,  36  Fla.  502,  18  So.  672.  Idaho. 
Strode  v.  Strode,  6  Idaho  67,  52  Pac. 
161.  111.— McChesnev  f.  People,  145 
111.  614,  34  N.  E.  431.  Ind.— Vizzard 
V.  Taylor,  97  Ind.  90.  la.— Guise  v. 
Early,  72  Iowa  283,  33  N.  W.  683.  Ky. 
Carr's  Admr.  v.  Carr,  92  Ky.  552,  18 
S.  W.  453,  36  Am.  St.  Rep.  614.  La. 
Botts  V.  New  Orleans,  9  La.  Ann.  233. 
Md. — Hardester  v.  Sharretts,  84  Md. 
146,  34  Atl.  1122.  Mich.— Adams  v. 
Hosmer,  98  Mich.  51,  56  N.  W.  1051. 
Minn. — Corson  v.  Shoemaker,  55  Minn. 
386,  57  N.  W.  134.  Miss.— Moore  v. 
Williams,  44  Miss.  61.  Mo. — Harness 
V.  Cravens,  126  Mo.  233,  28  S.  W.  971. 
Neb.— Frazier  v.  Miles,  10  Neb.  109, 
4  N.  W.  930;  Atkins  v.  Atkins,  9  Neb. 
191,  2  N.  W.  466.  Nev.  — Coffin  v.  Bell, 
22  Nev.   169,   37   Pac.   240,  58   Am.   St. 
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Rep.  738.  N.  C. — Bacon  v.  Johnson, 
110  N.  C.  114,  14  S.  E.  508.  Ore. 
Northcut  V.  Lemery,  8  Ore.  316.  Tenn. 
Bleidorn  r.  Pilot  Mountain  Coal,  etc. 
Co.,  89  Tenn.  166,  15  S.  W.  737.  Tex. 
Byrnes  v.  Sampson,  74  Tex.  79,  11  S.  W. 
1073.  Wash. — Garrison  v.  Cheeney,  1 
Wash.  Ter.  489.  Wis.- Beaupre  v.  Brig- 
ham,  79  Wis.  436,  48  N.  W.  596. 

65.  In  Cooper  v.  Reynolds,  10  Wall. 
(U.  S.)  308,  19  L.  ed.  931,  where  the 
question  was  before  the  court  on  fail- 
ure to  give  proper  notice,  it  was  held 
that  the  notice  by  publication  required 
by  law  was  not  necessary  to  the  valid- 
ity_  of  quasi  in  rem  proceedings,  that 
seizure,  as  in  rem,  gave  the  court  jur- 
isdiction. 

66.  See  cases  cited  below  and  in 
III,  C,  2,  and  court  rules  in  many 
states. 

67.  See  cases  cited  below  and  in 
III,    C,   2. 

68.  Breon  v.  Miller  Lumb.  Co.,  83 
S.  C.  221,  65  S.  E.  214,  137  Am.  St. 
Rep.  '803,  24  L.  R.  A.  (N.  S.)  276. 
See  the   title   "Attachment.'' 

In  some  states  it  is  sufficient  that 
the  defendant  has  property  within  the 
state,  as  where  attachment  proceedings 
were  permitted  on  property  described 
in  moving  papers.  Kan. — Zimmerman 
V.  Barnes,  56  Kan.  419,  43  Pac.  764. 
N.  C— Spiers  v.  Halstead,  71  N.  C. 
209.  Ore.— Colburn  v.  Barrett,  21  Ore. 
27,  26  Pac.  1008.  Wis.— Manning  v. 
Heady,  64  Wis.  630,  25  N.  W.  1. 
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can  appoint  a  guardian  ad  litem  to  represent  the  infant  in  proceedings 
quasi  in  rem.'^'-' 

Substituted  service  is  resorted  to  because  personal  service  cannot  be 
made  Avithin  the  jurisdiction.  The  fact  that  it  cannot  be  so  made 
should  appear  affirmatively  in  the  record.'*^ 

In  service  by  publication  the  filing  of  an  affidavit  should  precede  the 
order  for  publication.'^  Mailing  previous  to  the  order  of  publication 
is  insufficient.'-  .  The  order  of  publication  must  follow  the  affidavit 
within  a  reasonable  time.'^  The  order  should  direct  publication  in  a 
newspaper  named,'*  should  fix  the  time  of  publication,'^  which  should 
be  that  required  by  law,'*'  and  should  direct  the  mailing  of  copies" 
addressed  to  the  defendant  at  the  proper  address  specified.'**  If  the 
address  of  the  defendant  cannot  be  ascertained,  there  should  be  a 
finding  in  the  order  to  that  effect.'^^ 

In  the  alternative  the  order  may  provide  for  the  personal  service 
of  the  summons  without  the  state."" 

If  the  petition  be  amended  setting  up  a  new  cause  of  action  there 
must  be  new  service.**^ 

d.  Appearance,  —  An  appearance  in  a  proceeding  quasi  in  rem 
converts  it  into  one  in  personam.''^ 


69.  IngersoU  v.  Ingersoll,  42  Miss. 
155. 

70.  The  affidavit  for  publication 
should  show  that  the  defendant  is  a 
non-resident,  if  that  is  the  ground  of 
the  substituted  service,  and  cannot 
with  due  diligence  be  found  within  the 
state.  N.  Y.— Kennedy  v.  Lamb,  182 
X.  Y.  228,  74  X.  E.  834,  108  Am.  St. 
Rep.  8uu.  N.  C— Luttrell  r.  Martin, 
112  N.  C.  593,  17  S.  E.  573.  Wis. 
Gallun  V.  Weil,  116  Wis.  236,  243,  92 
N.  W.  1U91. 

It  is  not  enough  to  show  merely  that 
he  is  a  non-resident.  Kennedy  v.  Lamb, 
182  X.  Y.  228,  74  N.  E.  834,  108  Am. 
St.  Rep.  800. 

The  affidavit  for  publication  should 
show  the  defendant's  place  of  residence 
if  known  (Cal. — Ligare  v.  California 
S.  R.  Co.,  76  Cal.  610,  18  Pac.  777. 
ni.— Schafer  v.  Kienzel,  123  111.  430, 
15  N.  E.  164.  Miss.— Winston  i:  Mc- 
Lendon,  43  Miss.  254),  or  if  unknown, 
that  with  due  diligence  the  plaintiff  is 
unable  to  discover  it  (Ark. — Turnage 
V.  Fisk,  22  Ark.  286.  Cal.— Braly  v. 
Seaman,  30  Cal.  610.  111.— Malae'r  v. 
Damron,  31  111.  App.  572.  Miss. — Fos- 
ter  V.   Simmons,  40   Miss.   585). 

71.  Bryan  r.  Univ.  Pub.  Co.,  112 
X.  Y.  382,  19  X\  E.  825,  2  L.  R.  A. 
63S;  Rockman  v.  Ackerman,  109  Wis. 
639,   85   X.   W.   491. 

72.  Rockman  v.  Ackerman,  109  Wis. 
639,  85  X.  W.  491. 


73.  Cal.— Cohn  v.  Kember,  47  Cal. 
144.  111.— Foster  v.  Iliinski,  3  111.  App. 
345.  Wis.— Zahorka  v.  Geith,  129  Wis. 
498,  109  X.  W.  552;  Rockman  v.  Acker- 
man, 109   Wis.  639,  85  X.   W.  491. 

A  delay  of  fifteen  days  between  the 
making  of  the  affidavit  and  the  order 
is  too  long.  Cohn  v.  Kember,  47  Cal. 
144.  Eleven  days  too  long.  Foster  v. 
Iliinski,  3  111.  App.  345.  Fourteen 
days  too  long.  Roosevelt  v.  Land  & 
R.'imp.  Co.,  108  Wis.  653,  84  X.  W. 
157. 

74.  Otis  r.  Epperson,  88  Mo.  131. 

75.  McCrea  c.  Haraszthy,  51  Cal. 
146;  Roosevelt  v.  Ulmer,  98  Wis.  356, 
74  X^.  W.  124. 

76.  Park  v.  Higbee,  6  Utah  414,  24 
Pac.  524. 

77.  Miss. — Ingersoll  v.  Ingersoll,  42 
Miss.  155.  Utah. — Park  v.  Higbee,  6 
Utah  414,  24  Pac.  524.  Wis.— Beaupre 
v.  Brigham,  79  Wis.  436,  48  X.  W. 
596. 

78.  Ingersoll  v.  Ingersoll,  42  Miss. 
155;  Brooke  v.  Saylor,'  44  Hun  (X.  Y.) 
554. 

79.  O'Malley  v.  Fricke,  104  Wis. 
280,  80  N.  W.  436. 

80.  7?i  re  Field,  131  X.  Y.  184,  30 
X.  E.  48. 

81.  Stewart  r.  Anderson,  70  Tex. 
588,  8  S.  W.   295. 

82.  Cooper  v.  Revnolds,  10  Wall. 
(U.  S.)  308,  19  L.  ed.  931,  932.  See 
the  title    "Appearance." 
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4.  Divorce.  —  a.  Jurisdiction  of  the  Bern.  —  In  divorce  proceed- 
ings the  jurisdiction  of  the  status  of  the  parties  for  full  jurisdictional 
purposes  is  in  the  state  in  which  the  marriage  domicil  is  located.  Here 
the  courts  have  power  to  decree  a  divorce  on  substituted  service  that 
is  entitled  to  full  faith  and  credit  i*n  every  state.^^  The  husband  may- 
establish  the  marriage  domicil  and  the  wife  nmst  abide  where  it  is  so 
established,^*  but  the  husband  abandoning  the  wife  leaves  the  mar- 
riage domicil  with  the  deserted  wife.*^ 

b.  Jurisdiction  of  the  Status  of  One  Party.  —  A  husband  or  wife 
can  establish  a  separate  domicil  in  another  state  than  that  of  the 
marriage  domicil.*^ 

The  courts  of  a  state  where  one  party  to  a  divorce  proceeding  is 
domiciled,  can,  by  reason  of  their  jurisdiction  to  determine  the  status 
of  persons  residing  within  the  state,  grant  a  divorce  on  substituted 
service  on  the  other  party.®' 

Courts  of  the  state  containing  the  domicil  of  the  other  party  to 
such  action,  can,  by  reason  of  their  power  to  determine  such  party's 
personal  status,  give  full  faith  and  credit  to  such  decree,  or  they 
can  entirely  disregard  it  in  collateral  proceedings.**** 

A  decree  of  divorce  granted  on  substituted  service  in  a  state  not 
containing  the  marriage  domicil,  nor  that  of  either  party,  is  void 
everywhere.^^ 


83.  Haddock  v.  Haddock,  201  U.  S. 
562,  26  Sup.  Ct.  525,  50  L.  ed.  867, 
5  Am.  &  Eng.  Anno.  Cas.  1;  Atherton 
V.  Atherton,  181  U.  S.  155,  21  Sup.  Ct. 
544,  45  L.  ed.  794.  See  the  title  "Di- 
vorce." 

84.  Haddock  v.  Haddock,  201  U.  S. 
562,  26  Sup.  Ct.  525,  50  L.  ed.  867; 
Atherton  v.  Atherton,  181  U.  S.  155, 
21   Sup.   Ct.  544,  45   L.   ed.    794. 

85.  Haddock  v.  Haddock,  201  U.  S. 
562,  26  Sup.  Ct.  525,  50  L.  ed.  867; 
Barber  v.  Barber,  21  How.  (U.  S.)  582, 
16  L.  ed.  226. 

86.  Haddock  v.  Haddock,  supra. 

87.  Haddock  v.  Haddock,  supra. 

88.  Haddock  v.  Haddock,  201  U,  S. 
562,  26  Sup.  Ct.  525,  50  L.  ed.  867.  In 
this  case  the  dissenting  opinion  summed 
up  the  holdings  of  the  various  courts 
in  such  cases.  "The  law  of  this  coun- 
try then  may  be  summarized  as  follows: 
In  Maine,  Massachusetts,  Rhode  Island, 
Kentucky,  California,  Tennessee,  Ohio, 
Missouri,  Kansas,  Louisiana,  Wiscon- 
sin, Alabama,  Iowa,  Indiana,  Maryland, 
Minnesota,  Illinois  and  New  Jersey, 
the  validity  of  a  divorce  obtained  in 
another  state  by  a  party  there  domi- 
ciled, in  a  proceeding  where  construc- 
tive service  upon  the  defendant  only  is 
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obtained,  is  fully  recognized.  In  Ohio, 
Iowa  and  Minnesota,  and  perhaps  also 
Louisiana  and  Alabama,  her  right  to 
alimony  and  to  dower  is  preserved. 
The  only  states  in  which  it 
is  held  that  a  party  domiciled  in  an- 
other state  may  not  obtain  a  divorce 
by  constructive  service  are  New  York, 
Pennsylvania,  North  and  South  Caro- 
lina." 

The  courts  of  New  York  will  not 
recognize  a  divorce  in  another  state 
against  one  of  the  citizens  of  that 
state,  residing  at  the  marriage  domicil, 
on  substituted  service,  and  children  of 
a  subsequent  marriage  are  illegitimate 
as  to  property  in  New  York.  Olmsted 
v.  Olmsted,  190  N.  Y.  458,  83  N.  E. 
569,  123  Am.  St.  Eep.  585. 

89.  Haddock  v.  Haddock,  201  TJ.  S. 
562,  26  Sup.  Ct.  525,  50  L.  ed.  867,  5 
Am.  &  Eng.  Anno.  Cas.  1. 

A  divorce  obtained  by  constructive 
service  in  a  state  where  neither  party 
is  domiciled  is  not  entitled  to  faith 
and  credit.  Haddock  v.  Haddock, 
supra,  citing  Bell  v.  Bell,  181  U.  S. 
175,  21  Sup.  Ct.  551,  45  L.  ed.  804; 
Streitwolf  v.  Streitwolf,  181  U.  S.  179, 
21  Sup.  Ct.  553,  45  L.  ed.  807. 
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c.  Jurisdiction  of  the  Defendant.  —  Alimony.  —  On  the  personal 
side  of  a  divorce  proceeding  the  rules  in  actions  in  personam  apply. 
A  decree  for  alimony,  suit  money,  or  costs,  is  strictly  personal  in  its 
effect  and  cannot  be  made  on  substituted  service.^" 

B.  General  Effect  of  Default  on  Subsequent  Proceedings. 
The  general  effect  of  default  on  subsequent  proceedings  may  be 
summed  up  as  follows: 

1.  Actual  Service.  —  a.  Appearance.  —  Where  the  defendant  ap- 
pears, default  admits  all  the  material  allegations.^^  The  party  in 
default  after  appearance  is  entitled  to  notice  of  all  proceedings  of 
which  notice  is  required  under  the  law  or  the  rules  of  court.^^  He 
has  a  right  to  contest  by  cross-examination  and  the  introduction  of 
evidence  in  mitigation,  the  amount  of  unliquidated  damages  elaimed.^^ 

b.  N on- Appearance.  —  After  personal  service  and  non-appearance 
of  the  defendant,  ex  parte  proceedings  may  be  taken.'^*  All  material 
allegations  are  as  fully  admitted  as  on  appearance.^^ 

Unliquidated  damages  must  be  proved.  The  seeming  exceptions 
under  some  statutes,  where  the  complaint  is  verified  or  sworn  state- 
ment filed,  refer  to  manner  of  proof  of  damages.^® 

c.  Actions  In  Rem.  —  In  rem  on  default  the  allegations  of  the  libel 
are  taken  pro  confesso  unless  the  court  requires  proof.^^  Unliquidated 
damages  must  be  proved. '"' 

d.  Answer  hij  Part  of  the  Defendants.  — Where  part  of  the  defend- 
ants have  answered,  those  in  default  abide  the  result,  in  ease  of  joint 
liability.  If  the  answering  defendants  are  successful,  the  defendants 
in  default  receive  full  benefit  of  the  verdict.^^  A  defendant  in  default 
is  deprived  of  any  defense  special  to  himself.^ 

2.  Substituted  Service,  Quasi  In  Rem.  —  Proceedings  quasi  in  rem 
are  necessarily  ex  parte.-     In  general  there  should  be  full  proof  of 


90.  Cal.— Baker  v.  Baker,  136  Cal. 
302,  68  Pac.  971.  111.— Proctor  f. 
Proctor,  215  111.  275,  74  N.  E.  145,  106 
Am.  St.  Rep.  168,  69  L.  R.  A.  673.  la. 
Rea  r.  Rea,  123  Iowa  241,  98  N.  W. 
787.  Vt.— Smith  v.  Smith,  74  Vt.  20, 
51  Atl.  1060,  93  Am.  St.  Rep.  882, 

91.  Thomson  v.  Wooster,  114  U.  S. 
104,  5  Sup.  Ct.  788,  29  L.  ed.  105; 
OT'Hara  r.  McConnell,  93  U.  S.  150,  23 
L.  ed.  840.     See  II,  F,  1,  a,  infra. 

92.  Lindauer  r.  CliflEord,  44  Wis. 
597.     See  III,  E,  infra. 

93.  Bartelt  v.  Braunsdorf,  57  Wis. 
1,  14  N.  W.  869.  See  IH,  G,  1,  a, 
infra. 

94.  Sache  v.  Wallace,  101  Minn. 
169,  112  N.  W.  386,  118  Am.  St.  Rep. 
612,  11  L.  R.  A.  (N.  S.)  803. 

95.  Stradley  f.  Bath  Portland  Ce- 
ment Co.,  228  Pa.  108,  77  Atl.  242,  139 
Am.   St.  Rep.  993. 

96.  Unliquidated   damages   must    be 


proved  on  default.  Ala. — Ledbetter 
&  Co.  V.  Vinton,  108  Ala.  644,  18  So. 
692.  Miss. — Boykin  v.  State,  50  Miss. 
375.  Wis.— Roberts  v.  White,  3  Wis. 
414. 

Under  the  code  in  actions  on  con- 
tract for  the  payment  of  money  only 
where  the  complaint  is  verified,  there 
is  an  exception.  Schobacher  v.  German- 
town,  etc.  Ins.  Co.,  59  Wis.  86,  17 
N.  W.  969. 

97.  Adm.  Rule  29;  Rostron  v.  The 
Water  Witch,  44  Fed.  95. 

98.  The  Lopez,  43  Fed.  95. 

99.  Frow  V.  De  La  Vega,  15  Wall. 
(U.  S.)  552,  21  L.  ed.  60;  Kingsland 
V.  Koeppe,  137  111.  344,  28  N.  E.  48, 
13  L.  R.  A.  649;  Pease  v.  Appleton,  75 
lU.   App.   346. 

1.  Swanzey  v.  Parker,  50  Pa.  441, 
88  Am.  Dec.  549. 

2.  Appearance  converts  actions  quasi 
in  rem  into  actions  in  personam.    Cooper 
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facts.  The  defendant  is  not  personally  in  court,  or  constructively  so, 
for  the  purpose  of  admission.  The  manner  of  proof  is  generally  pro- 
vided by  statutes.^    All  damages  should  be  proved.* 

3.  Non-Appearance  at  Trial.  —  In  case  of  non-appearance  at  trial, 
the  trial  continues  ex  parte.^  The  facts  being  at  issue  must  be  estab- 
lished by  proof,  and  all  damages,  not  liquidated  and  thus  involved 
in  the  issues,  must  be  also  proved." 

There  are  a  few  cases  that  seem  to  sustain  proceedings  as  of  default 
on  non-appearance  at  trial. ^  Where  the  answer  consists  entirely  of 
affirmative  matter,  default  judgment  may  be  taken  on  non-appearance 
of  the  defendant  at  the  trial.* 

C.  Proof  of  Service  of  Process.  —  1.  Personal  Service.  —  a. 
IIow  Made.  —  On  default,  the  return  by  the  officer  of  the  process 
served  or  other  proof  of  service  becomes  an  essential  part  of  the 
record.^    It  controls  recitals  in  the  judgment."    This  is  held  by  courts 


V.  Reynolds,  10  Wall.    (U.   S.)    308,   19 
L.  ed.  931,  932. 

3.  See  statutes  of  the  several  states. 
Gee  also  III,  F,  3. 

4.  See  statutes  of  the  several  states. 

5.  Love  V.  Hall,  76  Ind.  326. 

6.  "The  failure  of  those  who  had 
pleaded  to  appear  at  the  trial  did  not 
take  out  their  pleading  as  the  with- 
drawal of  their  appearance  would.  Car- 
ver V.  Williams,  10  Ind.  267;  Sloan  V. 
Wittbank,  12  Ind.  444;  Cox  v.  Davis, 
16  Ind.  378;  Woodward  v.  Wous,  18 
Ind.  296.  Those  who  had  pleaded  had 
the  right  to  have  the  issues  joined 
tried,  and  the  court  proceeded,  accord- 
ingly, to  try  them."  Love  v.  Hall,  76 
Ind.   326. 

"The  defendant  was  called,  and, 
not  appearing,  the  court,  without  tak- 
ing any  evidence,  ordered  iudgment  for 
the  plaintiff,  as  prayed  for  in  the  com- 
plaint, and  judgment  was  so  entered. 
This  was  error  and  not  a  mere  ir- 
regularity in  practice."  Strong  v. 
Comer,  48  Minn.  66,  50  N.  W.  936. 

7.  "Something  more  is  required  by 
a  defendant  than  the  mere  filing  of 
an  answer.  He  is  presumed  to  be  in 
court,  and  ready  to  see  his  rights  pro- 
tected, to  call  the  attention  of  the 
court  to  his  answer,  and  demand  proof 
of  plaintiff's  claim."  In  this  case  no 
application  was  made  to  the  court  be- 
low for  a  new  trial.  Lytle  v.  Custead, 
4  Tex.  Civ.  App.  490,  23  S.  W.  451. 

8.  "As  the  plaintiff  in  error  (the 
defendant)  held  the  affirmative  of  all 
the  issues,  and  did  not  appear  to  sub- 
stantiate them,  it  was  perfectly  proper 
to  render  judgment  by  default  against 
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him  without  regarding  his  pleas." 
Schooler  v.  Asherst,  1  Litt.  (Ky.)  216, 
13  Am.  Dec.  232. 

9.  "In  this  state,  service  of  legal 
process,  when  made  by  the  sheriff  or 
deputy  sheriff,  is  evidenced  by  an  offi- 
cial return.  Such  is  the  uniform  prac- 
tice, and  there  is  no  provision  of  law 
for  verifying  official  service  by  any 
other  means."  Hobby  v.  Bunch,  83 
Ga.  1,  10  S.  E.  113,  20  Am.  St.  Eep. 
301. 

An  officer  to  make  a  due  return  ac- 
cording to  law  must  state  in  his  re- 
turn "substantially  all  of  his  doings 
within  the  scope  of  proper  execution." 
Gibson  v.  Holmes,  78  Vt.  110,  62  Atl. 
11,  4  L.  R.  A.   (N.  S.)   451. 

Where  no  proof  of  service  of  pro- 
cess exists  of  record,  a  judgment  by 
default  should  be  set  aside  on  motion 
and  defendant  permitted  to  answer. 
Shanholtzer  v.  Thompson,  24  Okla.  198, 
103  Pac.  595,  138  Am.  St.   Rep.   877. 

10.  "When  the  judgment  recites 
service  and  there  is  a  return,  the  re- 
cital is  always  (in  this  state)  based 
upon  the  return  and  the  two  are  con- 
strued together.  .  .  .  All  this  ap- 
peared and  still  appears  on  the  face 
of  the  record,  that  is,  on  what  is 
termed  in  some  jurisdictions,  'the 
judgment  roll.'  "  Hobby  v.  Bunch,  83 
Ga.  1,  10  S.  E.  113,  20  Am.  St.  Rep. 
301. 

The  return  is  a  part  of  the  record. 
Settlemier  v.  Sullivan,  97  U.  S.  444, 
24  L.  ed.  1110;  Galpin  v.  Page,  18  Wall. 
(U.  S.)  350,  21  L.  ed.  959.  It  must 
be  noticed  even  by  a  purchaser.  Hobby 
t\   Bunch,   83    Ga.   1,   10   S.   E.   113,   20 


DEFAULT 


817 


that  exclude  outside  evidence  that  contradicts  the  return."  There 
are  cases  holding  that  where  the  return  is  fatally  defective,  and  the 
judgment  recites  due  service,  it  will  be  presumed  on  collateral  attack 
that  other  and  sufficient  proof  of  service  was  made/^ 

Proof  of  personal  service  of  a  process  should  be  made  by  a  return 
by  the  officer  making  it,  certified  to  as  such  officer,  if  within  his  juris- 
diction, and  should  recite  time,  place  and  manner  of  service  as  required 
by  law.^^  If  the  service  is  on  a  corporation  the  return  should  show 
the  relation  of  the  person  served  to  the  corporation."     If  the  proof 


Am.  St.  Rep.  301.  It  controls  recitals. 
Colo.— Stubbs  r.  MeGillis,  44  Colo.  138, 
96  Pae.  1005,  130  Am.  St.  Eep.  116, 
18  L.  R.  A.  (X.  S.)  405.  111.— Hemmer 
f.  Wolfer,  124  111.  435,  16  N.  E.  652; 
Botsford  v.  O 'Conner,  57  111.  72.  la. 
Mayfield  r.  Bennett,  48  Iowa  194.  Mo. 
Cloud  r.  Inhab.  of  Pierce  City,  86  Mo. 
357.  W.  Va.— Town  of  Point  Pleas- 
ant V.  Greenlee  &  Harden,  63  W,  Va. 
207,  60  S.  E.  601,  129  Am.  St.  Eep. 
971.  Wis.— Pollard  v.  Wagener,  13 
"Wis.   569. 

"The  judgment  contains  the  follow- 
ing recital:  'Now,  at  this  day,  comes 
on  to  be  heard  this  cause,  and  the 
plaintiff  appearing  by  attorney,  and 
the  defendant,  though  duly  served  with 
process  of  summons  more  than  fifteen 
days  before  the  first  day  of  this  term 
of  court,  comes  not,  but  makes  de- 
fault.' ...  It  is  insisted  that 
the  manner  of  service  cannot  be  shown 
to  contradict  the  recitals  of  the  judg- 
ment. If  the  entry  of  the  judgment 
upon  the  books  of  the  court  consti- 
tuted all  the'  record  in  the  case,  the 
contention  would  have  weight.  That 
is  not  the  case.  The  return  of  the 
sheriff  is  as  much  a  part  of  the  record 
as  the  judgment  entry.  The  recitals 
of  the  service,  contained  in  the  judg- 
ment, cannot  import  greater  verity 
than  the  return  itself  shows."  Laney 
r.  Garbee,  105  Mo.  355,  16  S.  W.  831, 
24  Am.  St.  Eep.  391. 

11,  Where  the  record  reciting  proof 
of  service  is  silent  as  to  the  kind  of 
service  it  cannot  be  attacked  collat- 
erally, but  if  the  service  is  set  out  it 
controls  the  recitals.  Coan  v.  Clow,  83 
Ind.  417;  Crown  E.  E.  Co.  v.  Eogers 
Com.,  132  Ky.  790,  117  S.  W.  275,  136 
Am.   St.   Eep.   202. 

"This  ease  does  not  hold  that  the 
finding  itself  is  absolutely  conclusive, 
but  limits  the  inquiry  to  an  inspection 
of  the  whole  record,  excluding  all  evi- 


dence dehors  the  record  to  impeach  it." 
Bannon  v.  People,  1  111.  App.  496.  See 
also  Harris  v.  Lester,  80  111.  307;  Bar- 
nett  V.  Wolf,  70  111.  76. 

12.  Cal.— Eeily  v.  Lancaster,  39  Cal. 
354;  Hahn  v.  Kelly,  34  Cal.  391.  111. 
Bradley  v.  Drone,  187  111.  175,  58 
X.  E.  304,  79  Am.  St.  Rep.  214.  Me. 
Blaisdell  v.  Pray,  68  Me.  269. 

In  the  opinion  in  Cloud  v.  Inhab.  of 
Pierce  City,  86  Mo.  357,  it  is  said: 
"In  the  cases  just  cited  (Hahn  v. 
Kelly,  34  Cal.  391;  Eeily  t:  Lancaster, 
39  Cal.  354)  the  findings  as  to  service 
had  were  couched  in  the  general  and 
ordinary  terms  courts  are  accustomed 
to  use.  The  case  of  Hahn  v.  Kelly, 
supra,  was  followed  in  that  of  Blaisdell 
v.  Pray,  68  Me.  269.  It  is  difficult  to 
see  if  the  doctrine  announced  in  the 
cases  referred  to  is  to  prevail,  what 
possible  benefit  it  would  be  to  a  party 
desiring  to  attack  a  judgment  col- 
laterally to  introduce  the  whole  record, 
showing  thereby  no  service  of  process 
or  one  unwarranted  by  law,  if  he  is  to 
be  met  at  the  very  threshold  of  in- 
vestigation by  a  general  recital  of 
service,  conclusive  in  its  nature,  which 
arrests  investigation  and  cuts  off  de- 
bate." Cloud  V.  Inhab.  of  Pierce  City, 
86  Mo.  357. 

13.  The  return  should  identify  the 
person  served  as  the  party  to  the  ac- 
tion. Meanor  v.  Goldsmith,  216  Pa. 
489,  65  Atl.  1084,  10  L.  R.  A.  (N.  S.) 
342. 

If  on  a  corporation  it  should  give 
the  name  of  the  officer  and  his  official 
designation.  Southern  Indiana  E.  Co. 
V.  Indianapolis  &  L.  E.  Co.,  168  Ind. 
360,  81  N.  E.  65,  13  L.  E.  A.  (N.  S.) 
197. 

14.  Oxford  Iron  Co.  v.  Spradley,  42 
Ala.  24;  Talladega  Ins.  Co.  v.  McCul- 
lough,  42  Ala.  667. 

Relation  of  person  served  to  cor- 
poration must  be  such  that  service  on 
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is  made  by  any  other  person  than  an  officer  of  the  law,  within  his 
jurisdiction,  all  the  essential  facts  must  affirmatively  appear  in  the 
affidavit.  It  must  show  that  the  person  serving  is  such  as  is  authorized 
by  law."  If  the  service  is  made  under  a  statutory  provision  for  leav- 
ing a  copy  at  the  residence  of  the  defendant,  the  return  must  show 
a  strict  compliance  and  reasons  for  resorting  to  such  service.^" 

b.  When  Made.  —  Proof  of  service  should  be  made  and  filed  before 
any  steps  are  taken  on  default." 

2.  Substituted  Service.  —  a.  Piihlication.  —  Proof  of  publication 
should  be  by  affidavit  by  the  person  designated  by  law,  and  should 
recite  that  he  is  such  person  and  should  show  the  time  of  publication 
and  should  have  a  copy  of  the  summons  or  notice  attached.^*    Amend- 


him  is  equivalent  to  service  on  the 
corporation,  and  this  must  be  shown  in 
the  record.  Cloud  v.  Inhab:  of  Pierce 
City,  86  Mo.  357. 

15.  Linott  V.  Rowland,  119  Cal.  452, 
51  Pac.  687;  WillianiKon  r.  Cummings 
Rock  Drill  Co.,  95  Cal.  652,  30  Pac. 
762;  Ilorton  V.  Gallardo,  88  Cal.  581, 
26  Pac.  375;  German  Mut.,  etc.  Ins. 
Co.  V.  Decker,  74  Wis.  556.  43  N.  W. 
500;  Reed  v.  Catlin,  49  Wis.  686,  6 
N.  W.  326;  Sayles  v.  Davis,  20  Wis. 
302. 

Time  and  place  of  service  must  ap- 
pear. People's  Mut.  Ben.  Soc.  v.  Wayne 
Cir.  Judge,  97  Mich.  627,  56  N.  W. 
944;  Allen  v.  Melntyre,  56  Minn.  351, 
57  N.  W.  1060. 

The  manner  of  service  must  be 
stated.  Mich. — People 's  Mut.  Ben.  Soc. 
V.  Wayne  Cir.  .Judge,  97  Mich.  627,  56 
N.  W.  944.  Minn. — Allen  v.  Melntyre, 
56  Minn.  351,  57  N.  W.  1060.  N.  Y. 
Spaulding  v.  Lyon,  2  Abb.  N.  C.  203. 

16.  U.  S.  — Settlemier  v.  Sullivan,  97 
U.  S.  444,  24  L.  ed.  1110.  la.— Le- 
Grand  v.  Fairall,  86  Iowa  211,  53  N.  W. 
115.  Wis. — Heinemann  v.  Pier,  110 
Wis.    185,   85    N.    W.   646. 

Where  the  law  requires  that  the  pro- 
cess be  left  at  "the  usual  place  of 
abode"  it  is  insufficient  if  the  return 
is  that  it  was  left  at  the  "last  place 
of  abode."  Earle  v.  McVeigh,  91 
U.  S.  503,  23  L.  ed.  398. 

Where  the  law  required  that  the 
process  be  left  "with  some  person  of 
the  age  of  ten  years  or  upwards  to 
whom  the  nature  of  such  process  shall 
be  explained,"  a  failure  of  the  return 
to  show  that  it  was  so  left  and  so  ex- 
plained renders  the  judgment  of  no 
effect.  Pollard  v.  Wegener,  13  Wis. 
569. 


It  was  hold  in  Illinois  that  a  return 
that  the  summons  was  left  with  the 
defendant's  husband  was  not  equiva- 
lent to  stating  it  was  left  with  "a 
person  of  the  family"  because  pos- 
sibly the  husband  may  have  been  liv- 
ing apart.  .ludgment  was  held  void. 
Wells  V.  Stumple,  88  III.  56. 

Unnecessary  qualifying  words  may 
make  a  return  bad,  as  "at  his  usual 
place  of  abode  ichen  in  Kanawha 
county"  or  at  defendant's  "last  usual 
place  of  abode  in  the  county  of  Bar- 
ton." Me.— Sanborn  v.  Stickney,  69 
Me.  343.  Mo. — Madison  County  Bank 
r.  Suman,  79  Mo.  527.  W.  Va.— Cape- 
hart    V.    Cunningham,   12    W,   Va.    750. 

Where  the  return  is  of  service  at 
the  usual  place  of  abode  the  return 
should  show  that  the  defendant  "was 
not  found."  Matteson  v.  Smith,  37 
Wis.  333. 

17.  If  proof  of  service  is  defective, 
entry  of  default  judgment  is  not  void 
if  the  service  was  in  fact  made.  It 
is  the  service  not  the  proof  that  gives 
jurisdiction.  Herman  v.  Santee,  103 
Cal.  519,  37  Pac.  509,  42  Am.  St.  Rep. 
145. 

"Benedict  would  clearly  have  the 
right  to  show  (on  motion  to  set  aside 
judgment)  that  the  process  had  been 
legally  executed,  either  by  having  the 
sheriff's  return  thereof  amended  ac- 
cording to  the  very  truth,  or  by  evi- 
dence aliunde."  Capehart  v.  Cunning- 
ham, 12  W.  Va.  750. 

18.  "By  the  affidavit  of  the  printer 
or  publisher,  or  his  foreman  or  prin- 
cipal clerk."  N.  Y.  Code  Civ.  Proc. 
§444;  Rev.  St.   (N.  Y.)   §32. 

Where  the  "proprietor"  is  used  in 
the  affidavit  it  is  held  that  it  is  synony- 
mous  with   "printer"   in   the   statute. 
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ment  of  proof  of  publication  showing  facts  existing  at  the  time  of 
publication  has  been  permitted.^® 

b.  Mailing.  —  Proof  of  mailing  should  be  by  affidavit  of  the  person 
depositing  the  letter  in  the  post-office.  It  should  show  the  fact  of  so 
depositing,  the  time,  the  address,  and  that  it  was  post  paid.-° 

c.  Personal  Service  Beyond  the  Jurisdiction.  —  Proof  of  personal 
service  without  the  jurisdiction  should  be  made  by  the  affidavit  of  the 
person  making  the  service.^^  Admission  of  service  by  defendant  in  a 
divorce  proceeding  outside  the  jurisdiction  is  bad  practice.-- 

D.  ExTERixG  Default.  —  1.  Formal  Entry.  —  On  default  a  for- 
mal entry  should  be  made.-^  Default  should  not  be  entered  against 
an  infant  or  other  person  under  disability.-*  Default  may  be  entered 
against  one  defendant  where  others  have  answered,  but  there  the 
matter  should  rest  until  final  determination  of  the  issues.^^ 


Woodward  v.  Brown,  119  Cal.  283,  51 
Pac.  2,  63  Am.  St.  Eep.  108. 

19.  The  court  sustaining  the  action 
of  the  trial  court  in  permitting  an 
amendment  of  the  proof  of  publication 
after  judgment  said:  "Ordinarily  all 
amendments  of  the  proof  of  publication 
should  be  allowed  in  order  to  show 
the  real  facts  in  the  case."  Hackett 
V.   Lathrop,   36   Kan.   661,   14  Pac.   220. 

"While  the  code  requires  proof  by 
affidavit  to  be  filed  within  six  months 
after  the  event  sought  to  be  proved, 
yet  such  restriction  does  not  prohibit 
the  court,  when  in  furtherance  of  jus- 
tice, from  permitting  additional  proof 
to  be  filed  to  establish  the  actual  facts 
in  a  case."  Britton  r.  Larson,  22  Neb. 
806,  37   X.  W.   681. 

20.  See    statutes    of    several    states. 
Proof  of  mailing  "must  be  made  by 

the  affidavit  of  the  person  who  de- 
posited" the  paper.  N.  Y.  Code  Civ, 
I>roc.   §444;    Rev.  St.    (X.  Y.)    §32. 

21.  Proof  of  service  without  the 
state  should  be  made  by  affidavit  when 
made  by  an  officer  as  well  as  when 
made  by  a  private  person.  Morrell  v. 
Kimball,  4  Abb.  Pr.    (N.  Y.)    356. 

22.  Ingram  v.  Ingram,  143  Ala.  129, 
42  So.  24,  111  Am.  St.  Rep.  31.  In 
this  case  there  was  a  claim  that  the 
signature  was  forged. 

A  written  admission  of  service  of 
summons  without  the  state  is  not  suffi- 
cient to  give  jurisdiction  where  no  or- 
der of  publication  has  been  made. 
Weatherbee  v.  Weatherbee,  20  Wis. 
499. 

23.  A  judgment  is  not  void  if  en- 
tered  before   formal    entry   of   default. 


The  purpose  of  default  is  to  limit  the 
time  for  answer.  Herman  v.  Santee, 
103  Cal.  519,  37  Pac.  509,  42  Am.  St. 
Eep.  145. 

The  assessment  of  damages  and  en- 
try of  final  judgment  after  a  default 
is  not  authorized  where  no  default 
has  been  entered.  Lehr  v.  Vandeveer, 
48  111.  App.  511. 

24.  It  is  error  to  take  a  decree 
pro  confesso  against  an  infant  or  a 
married  woman  who  has  not  appeared. 
O'Hara  r.  McConnell,  93  U.  S.  150, 
23  L.  ed.  840. 

When  an  idiot  is  brought  into  court 
"the  judges  are  bound  to  take  care 
of  his  interests,  and  they  shall  admit 
the  best  plea  in  his  behalf  that  any 
one  present  can  suggest."  3  Bl.  Com. 
*25. 

25.  "The  true  mode  of  proceeding 
where  a  bill  makes  a  joint  charge 
against  several  defendants,  and  one  of 
them  makes  default,  is  simply  to  enter 
a  default  and  a  formal  decree  pro  con- 
fesso against  him,  and  proceed  with 
the  cause  upon  the  answers  of  the 
other  defendants.  The  defaulting  de- 
fendant has  merely  lost  his  standing  in 
court.  He  will  not  be  entitled  to 
service  of  notices  in  the  cause,  nor  to 
appear  in  it  in  any  way.  He  can  ad- 
duce no  evidence,  he  cannot  be  heard 
at  the  final  hearing.  But  if  the  suit 
should  be  decided  against  the  com- 
plainant on  the  merits,  the  bill  will 
be  dismissed  as  to  all  the  defendants 
alike — the  defaulter  as  well  as  the 
others."  Frow  r.  De  La  Vega,  15 
Wall.   (U.  S.)   552,  21  L.  ed.  60. 
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Default  judgment  cannot  be  entered  in  proceedings  to  quiet  title 
under  the  provisions  of  some  statutes ;  full  proof  is  required.-" 

2.  Affidavit  of  no  Answer.  —  In  jurisdictions  where  issues  are 
joined  by  service  of  the  i)lea(ling  without  filing  in  court,  an  affidavit 
of  no  demurrer  or  answer  is  necessary.-^ 

E.  Notice  to  Party  Appearing,  —  1.  Assessment  of  Damages. 
"When  a  party  has  appeared  he  is  entitled  to  notice  of  proceedings 
w^hich  affect  his  interests,  and  it  is  an  irregularity  to  proceed  without 
such  notice,  w^here  the  law  requires  notice  to  be  given  to  such  party.-* 
Notice  of  assessment  of  unliquidated  damages  should  be  given,  except 
in  those  summary  proceedings  where  it  is  dispensed  with  by  statute.^® 

2.  Application  for  Judgment.  —  A  party  in  default  is  interested 
in  the  nature  of  the  judgment  to  be  entered  on  the  facts  admitted 
and  is  entitled  to  notice  of  application  when  he  has  appeared.^'' 

3.  Taxation  of  Costs.  —  A  party  in  default  who  has  appeared  is 
entitled  to  notice  of  the  taxation  of  costs,  or  to  service  of  a  copy  of 
the  bill  when  that  is  according  to  the  practice  of  the  court."^^ 

F.  Proof  of  Facts.  —  1.  In  Personam.  —  a.  Default  and  Pro 
Confesso.  —  In  general,  no  proof  of  facts  is  required  on  default.^^ 
Where  allegations  are  uncertain,  proof  may  be  required  and  a  decree 
pro  confesso  not  allowed  to  stand.^^ 

Proof  of  facts  is  required  by  statute  in  some  states  in  mandamus.^* 
b.     Infants,  Full  Proof  and  Record.  —  There  must  be  full  proof  of 


26.  California  Code  Civ.  Proe.  §751. 

27.  Proof  of  no  answer  must  be  filed 
with  the  clerk  before  judgment  by  de- 
fault. Fla. — Pagan  v.  Burn,  14  Pla. 
53.  Mich. — Steers  v.  Holmes,  79  Mich. 
430,  44  N.  W.  922.  N.  Y.— Philips  r. 
Prescott,  9  How.  Pr.  430.  Wis.  — Eeed 
V.   Catlin,   49    Wis.    686,   6  N.    W.   326. 

28.  Ashcraft  r.  Powers,  22  Wash. 
440,  61  Pac.  161;  Cornell  Univ.  v. 
Denney  Hotel  Co.,  15  W^ash.  433,  46 
Pac.  654;  Brock  way  v.  Newton,  49  Wis. 
406,  5  N.  W.  781. 

29.  Craig  v.  McKenney,  72  111.  305; 
Lindauer  v.  Clifford,  44  Wis.  597. 

30.  Craig  ^:  McKinney,  72  111.  305; 
Day  V.  Mertlock,  87  Wis.  577,  58  N.  W. 
1037  (not  where  appearance  is  with- 
drawn) ;  Egan  v.  Sengpiel,  46  Wis.  703, 
1  N.  W.  467;  Lindauer  r.  Clifford,  44 
Wis.   597. 

No  notice  of  application  for  judg- 
ment is  necessary  where  the  complaint 
is  verified  and  the  action  is  for  the 
payment  of  money  only.  Egan  v.  Seng- 
piel, 46  Wis.  703,  1  N.  W.  467;  Lind- 
auer V.   Clifford,   44   Wis.   597. 

31.  Hoffman  v.  Skinner,  5  Paige  Ch. 
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(N.  Y.)  526;  Aekerly  v.  Vilas,  23  Wis. 
628. 

32.  No  proof  of  allegation  is  neces- 
sary on  default.  Thomason  v.  Wooster, 
114  U.  S.  104,  5  Sup.  Ct.  788,  29  L.  ed. 
105. 

Under  equity  rules  18  and  19  a  bill 
mav  be  taken  pro  confesso.  O'Hara 
r.  McConnell,  93  U.  S.  150,  23  L.  ed. 
840. 

Default  in  divorce  is  taken  as  an  ad- 
mission as  to  facts  concerning  alimony. 
See  4  Encyclopedia  op  Evidence,  p. 
784. 

The  court  may  require  proof  of  all 
facts  where  a  bill  is  taken  pro  con- 
fesso (Stephens  r.  Bichnell,  27  111.  444, 
81  Am.  Dec.  242;  Smith  r.  Trimble,  27 
111.  152),  or  enter  a  decree  without 
proof  (Harmon  v.  Campbell,  30  111.  25; 
Smith  V.  Trimble,  27  111.  152;  Stephens 
r.  Bichnell,  27  111.  444,  81  Am.  Dee. 
242). 

33.  Ohio  Central  K.  Co.  v.  Central 
Tr.  Co.,  133  U.  S.  83,  10  Sup.  Ct.  235, 
33  L.  ed.  561;  Thomson  v.  Wooster,  114 
U.  S.  104,  5  Sup.  Ct.  788,  29  L.  ed. 
105. 

34.  California  Code  Civ.  Proc.  §1088. 
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facts  made  against  infant  defendants.^^  A  record  of  such  proof  should 
be  made  and  filed.^''  No  admission  by  a  guardian  can  take  the  place 
of  proof."  Proof  should  be  made  against  other  persons  under  dis- 
ability.^* 

c.  Cases  of  Pnhlic  Concern.  —  In  original  jurisdiction  of  the  United 
States  Supreme  Court,  proof  must  be  made  in  actions  against  states.'^ 
In  election  eases  proof  is  required  in  some  cases/" 

d.  Inferior  Courts.  —  Full  proof  of  facts  is  frequently  required  by 
law  in  case  of  default  in  inferior  courts." 

2,  In  Rem.  —  a.  No  Pi-oof  Eeqiiired.  —  In  proceedings  in  rem  the 
libel  is  admitted  by  failure  to  answer  and  the  allegations  may  be  taken 
pro  confesso.*^ 

b.     Court  May  Order.  —  The  court  may  order  proof  taken." 

3.  Quasi  In  Rem.  —  Proof  is  required  to  be  made  on  default  after 
substituted  service  by  statutory  provisions  practically  the  same  in 
many  states.** 


35.  No  default  or  bill  -pro  confesso 
can  be  taken  against  an  infant.  U.  S. 
Bank  of  United  States  v.  Kitchie,  8 
Pet.  128,  8  L.  ed.  890.  111.— Chaffin  v. 
Kimball's  Heirs,  23  111.  33;  Reavis  v. 
Fulden,  18  111.  77.  W.  Va.— Laidley  v. 
Kline,  8  W.  Va.  218. 

The  court  fails  to  discharge  its  duty 
when  it  does  not  carefully  guard  the 
interests  of  an  infant  defendant.  Chaf- 
fin v.  Heirs  of  Kimball,  23  111.  33. 

In  Bank  of  United  States  v.  Eitchie, 
8  Pet.  (U.  S.)  128,  144,  8  L.  ed.  890, 
Marshall,  C.  J.,  says:  "In  all  suits 
brought  against  infants,  whom  the  law 
supposes  to  be  incapable  of  under- 
standing and  managing  their  own  af- 
fairs, the  duty  of  watching  over  their 
interests  devolves,  in  a  considerable 
degree,  upon  the   court." 

36.  Chaffin  r.  Kimball's  Heirs,  23 
111.  33;  Reavis  r.  Fielden,  18  111.  77. 

No  presumption  can  be  indulged  that 
proof  was  made  against  an  infant  de- 
fendant unless  it  is  shown  by  the  rec- 
ord.     Reavis   r.   Fielden,   18   HI.   77. 

37.  IT.  S. — Bank  of  '  United  States 
V.  Ritchie,  8  Pet.  128,  8  L.  ed.  890. 
111.— Chaffin  r.  Kimball's  Heirs,  23  111. 
33;  Reavis  r.  Fielden,  18  111.  77.  W.  Va. 
Laidley  v.  Kline,  8  W.  Va.  218. 

The  allegations  must  be  proved  with 
the  same  strictness  as  if  the  answer 
had  interposed  a  direct  and  positive 
denial  of  their  truth.  Reavis  v.  Field- 
en, 18  111.  77. 

38.  3  Bl.   Com.  25. 

39.  Massachusetts  v.  Rhode  Island, 
12  Pet.  755,  9  L.  ed.  1272;  New  Jersey 


V.  New  York,  5  Pet.  284,  8  L.  ed.  127. 
Suggestions  in  earlier  cases  were  not 
followed. 

40.  Attv.  Gen.  ex  re}.  Bashford  v. 
Barstow,  4  Wis.  567,  823. 

41.  Proof  must  be  such  as  would  en- 
title the  plaintiff  to  recover  against 
a  general  denial.  Humphrey  f.  Per- 
sons, 23  Barb.  (N.  Y.)  313.  It  must 
be  legal  proof.  Squier  r.  Gould,  14 
Wend.  (N.  Y.)  159;  Northrup  v.  Jack- 
son, 13  Wend.  (N.  Y.)  85;  Warnick 
V.  Crane,  4  Denio  (X.  Y.)  460.  Jus- 
tices must  hear  proofs.  Hassa  v. 
Junget,  15  Wis.  598;  Roberts  v.  War- 
ren, 3  Wis.  736. 

42.  Default  in  admiralty  admits  the 
libel.  1  E.xcYCLOP.^DiA  oP  Evidence 
248;  Adm.  Rule  29;  Miller  v.  United 
States,  11  Wall.  (U.  S.)  268,  20  L.  ed. 
135,  142;  Cape  Fear  Towing  &  Trans. 
Co.  V.  Pearsall,  90  Fed.  435;  Rostron  v. 
The  Water  Witch,  44  Fed.  95. 

43.  1  En'cyclop.edia  of  Evidence 
248;   Adm.  Rule  29. 

44.  "In  actions  where  the  service 
of    the    summons    was    by     publication 

the  court  must  thereupon  re- 
quire proof  to  be  made  of  the  demand 
mentioned  in  the  complaint;  and  if  the 
defendant  be  not  a  resident  of  the 
state,  must  require  the  plaintiff  or  his 
agent  to  be  examined  on  oath  respect- 
ing any  pavments  that  have  been  made 
to  the  plaintiff,"  etc.  Cal.  Code  Civ. 
Proc,  §585.  See  also  New  York  Code 
of  Civ.   Proc,    §1216. 

Default  to  a  certain  extent  seems  to 
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4.  Garnishee 's  Liability.  —  In  many  states  in  such  proceedings 
against  the  principal  defendant  a  garnishee  by  failure  to  answer 
admits  assets  in  his  hands  to  the  amount  of  the  principal  defendant's 
debt.*^  In  other  states  the  default  of  the  garnishee  on  scire  facias 
is  made  absolute  at  the  next  term.*®  In  other  states  the  garnishee  is 
liable  to  a  separate  suit  with  costs,  if  he  fail  to  answer.*^ 

In  England  the  order  may  be  made  absolute  on  default  by  garnishee.*^ 

G.  Assessment  of  Damages,  —  1.  In  Personam. —  a.  ^1/  Cotn- 
mon  Law.  —  In  actions  at  common  law,  where  the  defendant  failed  to 
plead,  if  unliquidated  damages  were  claimed,  tlie  assessment  of  them 
devolved  on  the  judge.  A  jury  when  called  was  to  aid  the  conscience 
of  the  court.*"  A  constitutional  right  to  a  jury  to  assess  damages 
does  not  exist  under  the  usual  general  clause.^" 

The  general  rule  is  that  a  defendant  in  default  may  introduce  evi- 
dence in  mitigation  of  damages,  even  to  the  reduction  to  mere 
nominal  damages." 

b.  Under  Statutes.  —  Under  provisions  common  to  many  states  the 
court  may,  on  default,  assess  the  damages,  order  a  reference,  or  order 


admit    case    in    substituted    service    in 
Wisconsin.     Wisconsin  St.,  §2891,  §3. 

45.  111.— Whiteside  v.  Turnstall,  17 
111.  258;  Carter  v.  Lockwood,  15  III. 
App.  73.  Tenn.— McDaniell  v.  Bell,  3 
Hayw.  258.  Wis.— Wood  v.  Wall,  2-4 
Wis.   647. 

46.  Tillis  V.  Prestwood,  107  Ala. 
618,  18  So.  134;  Carter  v.  Lockwood, 
15  111.  App.  73. 

Not  necessary  to  enter  conditional 
judgment  where  garnishee  does  not  ap- 
pear. Carter  v.  Lockwood,  15  111.  App. 
73. 

47.  Broadway  Ins.  Co.  v.  Wolters, 
128  Cal.  162,  60  Pac.  766;  Marshall  v. 
MeCormick,  27   R.  I.   357,   62   Atl.   212. 

48.  Rules. 

49.  No  jury  was  required  in  de- 
fault at  common  law  to  assess  damages. 
U.  S. — United  States  v.  Clarke,  20 
Wall.  92,  22  L.  ed.  320.  Ore.— Deane 
V.  Willamette  Bridge  R.  Co.,  22  Ore. 
167,  29  Pac.  440,  15  L.  R.  A.  614.  R.  I. 
Dyson  v.  Rhode  Island  Co.,  25  R.  I. 
600,  57  Atl.   771,   65  L.   R.   A.  236. 

"An  inquest  is  sometimes  employed 
to  assess  damages;  but  a  jury  to  find 
facts  is  never  required  where  there 
is  no  traverse  of  those  alleged,  and 
where  a  defendant  has  defaulted." 
United  States  v.  Clarke,  20  Wall.  (U.  S.) 
92,  22  L.  ed.  320. 

At  common  law  the  inquest  was  to 
inform  the  conscience  of  the  court. 
Deane    v.    Willamette    Bridge    Co.,    22 
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Ore.    167,    29    Pac.    440,    15    L.    R.    A. 
614. 

In  early  times  the  number  of  such 
jury  varied  from  two  to  as  high  as 
fifteen,  six  and  eight  being  frequently 
the  number.  Dvson  v.  Rhode  Island 
Co.,  25  R.  L  600,  57  Atl.  771,  65  L. 
R.    A.   236. 

Their  verdict  when  rendered  was  ad- 
visory only  and  subject  to  modification 
by  the  court.  Deane  v.  Willamette 
Bridge  R.  Co.,  22  Ore.  167,  29  Pac. 
440,  15  L.  R.  A.  614;  Dyson  v.  Rhode 
Island  Co.,  25  R.  I.  600,  57  Atl.  771,  65 
L.  R.  A.  236. 

50.  There  is  no  constitutional  right, 
under  a  general  clause  declaring  that 
the  right  to  a  jury  shall  remain  in- 
violable, to  assessment  of  damages  by 
jury.  Deane  f.  Willamette  Bridge  R. 
Co.,  22  Ore.  167,  29  Pac.  440,  15  L. 
R.  A.  614;  Dyson  v.  Rkode  Island  Co., 
25  R.  L  600,  57  Atl.  "371,  65  L.  R.  A. 
236. 

51.  A  defendant  in  default  who  has 
appeared  may  introduce  eTidence  in 
mitigation  of  unliquidated  damages. 
Conn. — Nugent  v.  New  Haven  St.  K. 
Co.,  73  Conn.  139,  46  Atl.  875.  Ga. 
Pittman  r.  Colbert,  120  Ga.  341,  47 
S.  E.  948;  O'Connor  v.  Brucker,  117 
Ga.  451,  43  S.  E.  731.  Ind.— Bush  v. 
Van  Isdol,  75  Ind.  186;  Fish  V.  Bak^, 
47  Ind.  534.  Mich.— Grinnell  v.  Bebb. 
126  Mich.  157,  85  N.  W.  467.  N.  Y. 
Foster   v.   Smith,   10   Wend.   377.     VI, 
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the  damages  assessed  by  a  jury.^-  It  is  likewise  provided  that  the 
clerk  may  assess  damages  on  an  instrument  for  payment  of  money 
only.'*^ 

2.  In  Rem.  —  In  proceedings  in  admiralty,  unliquidated  damages 
are  found  by  the  court  on  testimony  taken.^* 

3.  Quasi  In  Rem.  —  There  should  be  an  assessment  of  damages 
made  and  filed  in  all  cases  where  they  are  not  contained  in  findings/^ 

H.  Findings  of  Fact.  —  1.  In  Personam,  —  Assessment  of  Dam- 
ages.—  In  actions  m  personam  where  the  allegations  are  admitted  by 
default  they  constitute  the  facts  without  formal  findings,  but  if  un- 
liquidated damages  are  claimed  there  should  be  an  assessment  made 
and  filed.^"^  Where  proof  is  required  findings  should  be  filed  of 
record,  unless  by  express  provision  of  law  they  are  made  unnecessary. 
In  divorce,  default  admits  allegations  relating  to  alimony  and  findings 
on  that  subject  may  not  be  necessary.^^ 

2.  In  Rem,  —  7/i  rem  the  failure  to  answer  admits  the  allegations, 
but,  as  is  generally  the  case,  if  court  orders  proof  taken,  the  testimony 
of  the  libelant  and  exhibits  become  part  of  the  record.^* 

3.  Quasi  In  Rem.  —  In  actions  quasi  in  rem  proof  is  generally  re- 
quired by  law,  and  findings  of  all  facts  necessary  to  support  the 
cause  of  action  and  justify  the  proceeding  taken  should  be  made  and 
filed,  including  the  assessment  of  damages,^" 

I.  Entry  of  Judgmekt.  —  1.  Under  Directions  of  Court.  —  Wliere 
no  answer  has  been  served  or  filed,  the  judgment,  on  the  required 
notice,  if  there  has  been  an  appearance,  may  be  entered  on  the  allega- 
tions of  the  plaintiff  and  assessment  of  unliquidated  damages.^'' 


Collins  r.  Smith,  16  Vt.  9.  Wis,— Bartelt 
r,  Braunsdorf,  57  Wis,  1,  14  N,  W, 
889, 

52.  California  Code  Civ.  Proc.  §585, 
In  some  cases  where  there  are  un- 
liquidated damages  demanded,  a  .iudg- 
ment  for  them  in  certain  cases  may  be 
entered  on  verified  complaint,  under 
statutes.  Gorman  v.  Ball,  18  Wis,  24; 
Trumbull  v.  Peck,  17  Wis.  265. 

53.  Wisconsin  St..  §2891. 

54.  Cape  Fear  Towing  &  Transp. 
Co.  V.  Pearsall,  90  Fed.  435. 

55.  Gorman  v.  Ball,  18  Wis.  24. 

56.  Matters  averred  and  not  denied 
need  not  be  found.  In  re  Cook,  77 
Cal.  220,  230,  17  Pac.  923,  19  Pac, 
431,  11  Am.  St.  Kep,  267;  Fox  f.  Fox, 
25  Cal.  587, 

Findings  of  fact  in  default  cases 
are  not  necessary  and  do  not  form  a 
part  of  the  judgment  roll.  In  re  Cook, 
77  Cal.  220.  230.  17  Pac,  923,  19  Pac, 
431,  11  Am.  St.  Rep.  267. 

"There  were  no  findings  of  fact,  and 
in    such   case   where   there   is   no   issue, 


none  need  be  made."    Potter  v.  Erowm 
County,  56  Wis.   272,  14  N,  W.  375, 

There  must  be  an  assessment  of  un- 
liquidated damages  in  case  of  default, 
except  where  dispensed  with  by  stat- 
ute. They  are  as  necessary  as  a  ver- 
dict or  finding  where  issues  are  joined. 
Gorman  v.  Ball.  18  Wis,  24, 

57.  Default  is  taken  as  an  admission 
as  to  facts  concerning  alimony.  4 
Encyclop.^dia  of  Evidence,  p.  784. 

58.  Adm.  Rule  52, 

59.  Failure  to  make  specific  find- 
ings does  not  constitute  a  reversible 
error.  Farmer  v.  St.  Croix  Power  Co., 
117  Wis.  76,  93  X.  W,  830,  98  Am.  St. 
Eep.  914,  There  should  be  an  assess- 
ment of  damages.  Gorman  v.  Ball,  18 
Wis,  24, 

60.  Tt  is  irregular  to  take  default 
judgment  where  an  answer  has  been 
put  in  after  time  without  striking  out. 
Maxwell  v.  Jarvis,  14  Wis.  506. 

There  must  be  an  assessment  of  un- 
liquidated  damages   made   and   filed   in 
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Under  the  provisions  of  some  statutes  the  judgment  roll  in  default 
consists  of  the  summons  with  proof  of  service  and  complaint  with 
memorandum  of  default  endorsed  thereon,  and  the  judgment."  Wliere 
service  is  by  publication  the  affidavit  for  publication  and  order  there- 
for is  added  to  the  judgment  roll."'-  The  judgment  should  strictly 
conform  to  the  facts  alleged  or  it  will  be  erroneous.  These  facts  must 
constitute  a  cause  of  action."^  Judgments  on  default  in  proceedings 
quasi  in  rem  are  general  in  form,  but  contain  recitals  which  designate 
them  as  not  personal  in  character,  such  as  publication,  mailing,  non- 
appearance, non-residence,  etc."* 

2.  By  Clerk,  —  Authority  to  enter  judgment  by  the  clerk  is  of 
statutory  origin  and  must  be  strictly  limited  to  the  express  provisions 
of  law."^ 

IV.  PROCEEDINGS  FOR  RELIEF.  —  A.  Effect  of  Default 
AS  Controlling  Action  by  Defendant.  —  1.  In  Personam.  —  a. 
Question  Presented  hy  Default.  —  The  practical  question  of  whether 
to  appear  and  defend  or  to  suffer  default  presents  itself  in  many 
instances  where  the  proceedings  are  begun  remote  from  proof  or 
under  circumstances  especially  favorable  to  the  party  instituting  them. 
The  general  effect  of  default  will  be  considered. 

b.  Matters  That  Might  TIavc  Been  Proved.  —  A  judgment  by  de- 
fault is  just  as  conclusive  on  material  matters  necessary  to  support 
it  as  one  at  the  end  of  a  contest."^    But  it  does  not  estop  as  to  mat- 


taking  judgment  by  default.     Gorman 
V.   Ball,   18   Wis.    24. 

6L     California  Code  Civ.  Troc.   §670. 

62,  California  Code  Civ.  Proc.  §670. 

63,  A  judgment  by  default  does  not 
admit  the  sufficiency  of  the  facts  al- 
leged to  constitute  a  cause  of  action. 
If  on  looking  through  the  records  there 
appears  grounds  for  arrest  of  judgment, 
the  court  should  not  grant  it.  Madison 
Co.   V.   Smith,  95   111.   328. 

In  taking  a  bill  pro  confesso  the 
complainant  is  not  entitled  to  a  decree 
according  to  the  prayer,  but  only  such 
as  is  proper  under  the  statements  of 
the  bill.  Thomson  v.  Wooster,  114 
U,  S.  104,  5  Sup.  Ct.  788,  29  L.  ed. 
105,  108. 

64,  Where  the  affidavit  of  publica- 
tion shows  that  the  defendant  could 
not  be  found  it  designates  the  judg- 
ment as  one  in  rem  on  which  execu- 
tion against  the  defendant  cannot  be 
issued.  Mayfield  v.  Bennett,  48  Iowa 
194. 

65,  In  actions  on  contract  for  the 
recovery  of  money  only  clerk  may  en- 
ter judgment  by  default.  Wis.  St., 
§2891. 

Personal   service  for  the  purpose   of 
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entry  of  judgment  by  the  clerk  does 
not  include  leaving  the  process  at  the 
domicil.     Moyer  v.   Cook,  12   Wis.  335. 

66,  Default  is  conclusive  on  all  al- 
legations of  petition  except  value  and 
damages.  Slater  v.  Skirving,  51  Neb, 
108,  70  N,  W,  493,  66  Am.  St.  Rep. 
444. 

.Judgment  by  default  is  just  as  con- 
clusive on  matters  before  the  court 
as  "if  the  case  had  been  fought  out 
to  the  bitter  end."  Judgment  by  de- 
fault for  one  month's  salary  estops 
defendant  from  denying  validity  of 
contract  of  employment  in  a  suit  for 
remainder.  Stradlev  r.  Bath  Portland 
Cement  Co.,  228  Pa\  108,  77  Atl.  242, 
139  Am.  St,  Rep,  993, 

A  default  judgment  on  county  bonds 
estops  denial  of  their  issue  by  county 
in  mandamus  proceedings  to  compel 
tax  levy  for  payment  of  judgment. 
The  estoppel  extends  to  facts  involved 
in  the  default  judgment.  A  judgment 
is  none  the  less  conclusive  because  it 
was  rendered  by  default.  United  States 
V.  County  Court  of  Knox  Countv,  122 
IT.  S.  306,  7  Sup.  Ct,  1171,  30  L.  ed, 
1152. 
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ters  that  might  have  been  submitted  as  affirmative  defense  and  which 
are  not  inconsistent  with  the  cause  of  action  stated."  And  the  issues 
are  not  subject  to  be  enlarged  by  the  introduction  of  evidence  and 
amendment  made,  or  considered  as  though  made,  to  meet  the  proof.^^ 

2.  In  Rem.  —  In  proceedings  in  rem  the  owner  can  appear  and 
defend  without  giving  the  court  personal  jurisdiction. 

Whether  personal  attendance  would  give  an  opportunity  for  ser\^ce 
of  process  in  an  independent  action  may  be  questioned."^ 

3.  Quasi  In  Rem.  —  a.  Bight  To  Open.  —  In  proceedings  quasi 
in  rem  the  non-appearance  of  the  defendant  leaves  the  original  ques- 
tion of  liability  open.  An  action  to  quiet  title  against  a  mortgage 
leaves  the  question  of  the  continued  existence  of  the  debt  open  to 
future  litigation.^"  In  quasi  in  rem  proceedings  the  right,  within 
the  time  limited,  to  appear  and  defend  may  be  considered."^  Where 
notice  is  actually  received  the  question  of  diligence  in  proceeding 
must  be  considered,  in  connection  with  the  future  right  to  appear.^^ 

An  infant  defendant  must  necessarily  be  represented  by  a  guardian 


67.  A  judgment  by  default  for  serv- 
ices is  not  a  bar  to  a  suit  for  malprac- 
tice against  a  phvsician  and  surgeon. 
Ind.— Goble  v.  Dillon,  86  Ind.  327,  44 
Am.  Rep.  308.  Minn. — Jordahl  v. 
Berry,  72  Minn.  119,  75  N.  W.  10, 
71  Am.  St.  Rep.  469,  45  L.  R.  A.  541. 
W.  Va. — Lawson  v.  Conaway,  37  W.  Va. 
159,  16  S.  E.  564,  38  Am.  St.  Rep.  17, 
18  L.  R.  A.  627.  Wis.— Ressequie  f. 
Byers,  52  Wis.  650,  9  N.  W.  779,  38 
Am.  Rep.  775. 

But  courts  do  not  agree  in  the  ap- 
plication of  the  rule.  It  iias  been  held 
that  a  default  judgment  for  freight  is 
a  bar  for  damages  for  failure  to  trans- 
port. Dunham  t.  Bower,  77  N.  Y.  76, 
33    Am.   R^p.    570. 

It  has  been  held  that  a  default  judg- 
ment for  services  as  physician  and 
surgeon  is  a  bar  to  a  suit  for  malprac- 
tice. Blair  v.  Bartlett,  75  N.  Y.  150, 
31  Am.  St.  Rep.-  455. 

"The  particular  matter  in  contro- 
versy in  the  adverse  suit  was  a  tri- 
angnilar  piece  of  ground,  which  is  not 
the  matter  of  dispute  in  this  action. 
The  judgment  in  that  case  is  there- 
fore not  conclusive  in  this  as  to  mat- 
ters which  might  have  been  decided, 
but  onJy  as  to  matters  which  were  in 
fact  decided."  Last  Chance  Min.  Co. 
V.  Tyler  Min.  Co.,  157  U.  S.  683,  15 
Sup.  Ct.  733,  39  L.  ed.  859. 

68.  "The  withdrawal  by  defend- 
ants of  their  answer  may  have  pre- 
vented  any  judicial   determination   as 


to  the  special  facts  set  up  therein  in 
defense  or  avoidance  of  plaintiff's 
claim,  .  .  .  But  such  withdrawal 
was  not  operative  to  take  out  of  the 
case  the  complaint,  or  the  allegations 
of  fact  therein  contained,  or  to  pre- 
vent judicial  determination  of  those 
facts."  Last  Chance  Min.  Co.  v. 
Tyler  Min.  Co.,  157  U.  S.  683,  15  Sup. 
Ct.   733,  39  L.  ed.   859. 

69.  In  collision  cases  in  admiralty 
proceedings  may  be  joined  against  the 
ship  and  master  but  not  against  the 
ship  and  owner.     Adm.  Rule  15. 

A  person  temporarily  in  a  state  as 
a  party  or  witness  in  a  suit  is  by  the 
policy  of  the  law  exempt  from  service 
of  civil  process.  Breon  v.  Miller 
Lumb.  Co.,  83  S.  C.  221,  65  S.  E.  214, 
137  Am.  St.  Rep.  803,  24  L.  R.  A. 
(N.  S.)   276. 

70.  Fitch  V.  Huntington,  125  "Wis. 
204,   102   N.   W.   1066. 

71.  Schobacher  v.  Germantown,  etc. 
Ins.    Co.,    59    Wis.    86,    17    N.    W.    969. 

72.  "If  the  defendant  wished  to 
be  relieved  from  the  judgment  through 
the  mistake,  inadvertence,  surprise,  or 
excusable  neglect  of  any  of  its  offi- 
cers, agents  or  attorneys,  the  applica- 
tion should  have  been  made  within 
one  year  after  notice  of  the  entry 
thereof.  §2832  R.  S.  Such  notice 
does  not  mean  written  notice,  but 
simply  knowledge  of  the  judgment." 
Schobacher  f.  Germantown,  etc.  Ins. 
Co.,  59  Wis.  86,  17  N.  W.  969. 
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ad  litem  in  qvasi  in  rem  proceedings  on  substituted  service,  and  this 
without  the  effect  of  personal  estoppel  in  future  litigation." 

b.  Garnishee's  Liahihtij.  —  A  garnishee  may  not  suffer  default 
judgment  even  where  his  liability  to  the  principal  defendant  is  in- 
disputable. He  owes  certain  duties  to  his  creditor,  as  well  as  his 
bailor,  to  protect  him  from  irregular  proceedings  and  in  enjoyment  of 
statutory  exemptions,  and  a  jurisdictional  defect  will  destroy  the 
protection  afforded  to  the  garnishee  in  an  action  by  the  principal 
defendant.^* 

4.  Divorce.  —  a.  On  Marriage  Belation.  —  A  divorce  on  substi- 
tuted service  has  no  effect  in  the  absence  of  appearance  without  the 
state  of  the  marriage  domicil  or  that  of  at  least  one  of  the  parties." 

b.  As  to  Alimony.  —  A  wife  in  case  of  divorce  by  substituted  serv- 
ice at  suit  of  the  husband  is,  'in  many  states  recognizing  such  divorce, 
entitled  thereafter  to  an  independent  suit  for  alimony  within'  her 
own  state.'^ 

B,  Excusable  Neglect  as  Ground  for  Relief.  —  1.  What  Is 
Excusable  Neglect.  —  The  laws  of  many  states  provide  for  the  relief 
of  a  party  from  the  effects  of  accident,  mistake,  inadvertence  and 
excusable  neglect  in  the  discretion  of  the  court.  Default  is  one  of  the 
consequences  which  is  relieved." 

There  are  many  cases  reported  in  which  the  action  of  the  court 
below  has  been  affirmed  in  granting  or  refusing  relief  from  default. 


73.  A  guardian  ad  litem  cannot  con- 
fer personal  jurisdiction  on  a  non- 
resident infant.  McAnear  r.  Epperson, 
54  Tex.  220,  38  Am.  Rep.  625. 

74.  It  is  the  duty  of  a  garnishee 
to  claim  exemptions  at  law  of  the  debt 
in  favor  of  the  principal  defendant. 
Burns  v.  Marland  Mfg.  Co.,  14  Gray 
(Mass.)  487;  Pierce  v.  Chicago  &  N. 
W.  R.  Co.,  36  Wis.  283,  288.  See  the 
title   * '  Garnishment. ' ' 

Courts  will  not  lend  their  assist- 
ance to  the  evasion  of  exemption  laws 
of  sister  states — "a  proceeding  which 
the  rule  of  comity  existing  between 
the  states  should  not,,  and  will  not 
permit."  Drake  v.  Lake  Shore  &  M. 
S.  R.  Co.,  69  Mich.  168,  177,  37  N.  W. 
70,  13  Am.  St.  Rep.  382. 

Bankruptcy  of  principal  defendant 
may  be  shown  by  garnishee.  Farmers', 
etc.  Bank  v.  Universitv  Pub.  Co.,  9 
Ga.  App.  128,  70  S.  E.  602. 

Some  courts  have  held  that  a  gar- 
nishee cannot  interpose  the  defense  of 
exemption.  Osborne  v.  Sehutt,  67  Mo. 
712;  Conley  v.  Chilcote,  25  Ohio  St. 
320. 

If  service  is  not  made  on  the  prin- 
cipal   defendant    in    the    manner    pre- 
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scribed  by  law  a  judgment  against 
the  principal  defendant  affords  no  pro'- 
tection  to  garnishee  against  recovery 
by  such  defendant.  Ga. — Farmers', 
etc.  Bank  v.  University  Pub.  Co.,  9 
Ga.  App.  128,  70  S.  E.  602.  Ind. 
Louisville,  N.  A.  &  C.  "R.  Co.  v.  Parish, 
6  Ind.  App.  89,  33  N.  E.  122.  Mich. 
Hebel  v.  Amazon  Ins.  Co.,  33  Mich. 
400.  Mo. — Mercantile  Co.  v.  Bettles, 
58  Mo.  App.  384. 

Hebel  r.  Amazon  Ins.  Co.,  supra, 
was  a  case  of  acceptance  of  service 
by  an  alleged  officer  of  the  company 
without  service  upon  him. 

It  is  too  late  to  attack  the  main 
judgment  after  it  has  been  entered. 
Farmers',  etc.  Bank  v.  University  Pub. 
Co.,  supra. 

75.  See  II,  A,  1,  b.  See  also  the 
title  "Divorce." 

76.  Ala. — Turner  v.  Turner,  44  Ala. 
437.  Mich.— Wright  v.  Wright,  24 
Mich.  180.  Minn. — Thurston  v.  Thurs- 
ton, 58  Minn.  279,  59  N.  W.  1017. 
Ohio.-^Cox  V.  Cox,  19  Ohio  St.  502,  2 
Am.  St.  Rep.  415.  Wis.— Cook  v.  Cook. 
56  Wis.  195,  14  N.  W.  33,  43  Am.  Rep. 
706. 

77.  Schobaeher  v.  Germantown,  etc. 
Ins.    Co.,    59   Wis.   86,    17    N.    W.   969. 


DEFAULT 


827 


where  the  appellate  court  would  have  sustained  the  opposite  ruling  as 
■well. 

The  seeming  conflict  of  rulings  on  similar  facts  in  many  of  these 
cases  is  referrable  to  the  general  rule  that  an  appellate  court  will 
not  interfere  with  the  exercise  of  discretion  by  the  courts  below  except 
for  manifest  abuse."* 

In  general  it  is  a  mistake  of  fact  that  seems  to  be  contemplated  in 
the  statutes  as  a  basis  of  relief,''*  but  the  courts  have  reversed  as  an 
abuse  of  discretion  refusals  to  relieve  from  default  judgments  suffered 
as  a  consequence  of  mistakes  of  law,  especially  on  the  part  of  the 
defendant  himself.''*'  "Want  of  any  notice  of  a  fact  where  the  party 
had  no  means  of  obtaining  it,  or  where  he  has  reasonable  right  to 
expect  that  it  will  be  given  him,  is  a  sufficient  excuse.^^  Failure  to 
answer  or  to  appear  through  causes  outside  the  control  of  the  party 
are  sufficient  excuse.^^  The  discretion  required  to  be  exercised  by  the 
court  is  sound  legal  discretion.  A  party  is  entitled  to  relief  on  suffi- 
cient excuse.-^  The  action  of  the  court  below  will  be  reversed  where 
it  appears  that  the  court  did  not  exercise  its  discretion  on  the  facts.** 

Some  courts  do  not  review  orders  on  motions  to  set  aside  default 
judgments.*^     At  common  law  the  action  of  the  trial  court  on  an 


78.  The  court  will  usually  sustain 
the  action  of  the  court  below  upon 
the  same  facts  whether  the  decision 
is  for  or  against  the  motion.  O'Brien 
r.  Leach,  139  Cal.  220,  72  Pac.  1004, 
96  Am.  St.  Rep.  105;  Evans  v.  Mohn, 
55  Iowa  302,  7  N.  W.  593. 

79.  Main  v.  McLaughlin,  78  "Wis. 
449,  47  N.  W.  938. 

80.  Whereatt  r.  Ellis,  70  Wis.  207, 
35  N.  W.  314,  5  Am.  St.  Eep.  164. 

Where  an  endorser  of  a  note  under 
the  mistaken  advice  of  his  attorney  did 
not  interpose  a  defense  on  the  belief 
that  the  defense  of  the  other  parties 
would  protect  him,  the  judgment  should 
have  been  set  aside.  Baxter  r.  Chute, 
50  Minn.  164,  52  N.  W.  379,  36  Am. 
St.   Rep.   633. 

Defendant  not  understanding  the  re- 
quirements of  law,  continued  to  nego- 
tiate for  a  settlement  with  plaintiffs 
without  employing  an  attorney  until 
too  late  to  answer,  and  until  judg- 
ment was  taken,  and  did  not  know 
judgment  could  be  taken  and  under- 
stood he  was  to  have  more  time.  Court 
below  refused  to  open.  Griswold  Lin- 
seed Oil  Co.  V.  Lee,  1  S.  D.  531,  47 
N.  W.  955,  36  Am.  St.  Rep.  761. 

81.  MoHt.  — Anaconda  Min.  Co.  v. 
Saile,  16  Mont.  8.  .S9  Pac.  909,  50  Am. 
St.  Rep.  472.  Neb.— Anthonv  &  Co. 
V.  Karbach,  64  Neb.  509,  90  N.  W.  243, 


97  Am.  St.  Rep.  662.  N.  D.— Nichells 
V.  Nichells,  5  N.  D.  125,  64  N.  W. 
73,  57  Am.  St.  Rep.  540,  33  L.  R.  A. 
515.  Wash. — Douglas  v.  Badger  State 
Mine,  41  Wash.  266,  83  Pac.  178,  4 
L.  E.  A.    (N.  S.)   196. 

82.  Knowlton  v.  Smith,  163  Ind. 
294,  71  N.  E.  895;  Nietert  r.  Trent- 
man,  104  Ind.  390,  4  N.  E.  306;  Chi- 
cago, R.  I.  &  P.  R.  Co.  V.  Eastham, 
26  Okla.  605,  110  Pac.  887,  30  L.  R.  A. 
(N.  S.)   740. 

83.  "In  a  plain  case  this  discretion 
has  no  oflRce  to  perform,  and  its  ex- 
ercise is  limited  to  doubtful  cases 
where  an  impartial  mind  hesitates." 
Miller  v.  Carr,  116  Cal.  378,  48  Pac. 
324,  58  Am.   St.  Rep.   180. 

"Such  discretion  must  be  a  legal  dis- 
cretion, and  where  the  application  is 
made  in  time,  and  presents  a  ease  of 
'mistake,  inadvertence,  surprise,  or  ex- 
cusable neglect'  accompanied  by  a 
verified  answer  alleging  a  good  de- 
fense on  the  merits,  it  is  a  manifest 
abuse  of  discretion  not  to  open  the 
judgment  upon  reasonable  terms." 
I  Cleveland  v.  Hopkins,  55  Wis.  387,  13 
N.  W.  225. 

84.  Marsh  v.  Griffin,  123  N.  C.  660, 
31  S.  E.  840;  Kingslev  r.  Steiger,  141 
Wis.  447.  123  X.  W.  635,  31  L.  R.  A. 
(N.   S.)    1068. 

85.  Ala.— Colley  v.  Spivey,  127  Ala. 
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application  to  open  a  default  judgment  is  not  subject  to  review." 
2.  Abuse  of  Discretion.  —  Where  default  has  been  opened  a 
stronger  case  of  abuse  of  discretion  is  required  for  reversal,  than  where 
a  trial  on  the  merits  has  been  denied.**^  ^lost  of  the  cases  reversed  for 
abuse  of  discretion  have  been  for  refusal  to  set  aside  default."***  The 
action  of  a  court  in  setting  aside  a  default  judgment  will  not  be  dis- 
turbed after  successful  defense.^'* 

In  some  of  the  cases  reversed,  where  judgments  by  default  have 
been  opened,  irregularities  have  entered  into  the  application  to  set 
it  aside,  as  failure  to  give  proper  notice  to  the  plaintiff's  counsel."" 
It  has  been  held  an  abuse  of  discretion  not  to  set  aside  a  default 
judgment  where  the  default  Avas  obtained  by  reason  of  papers,  sent  in 
time,  having  miscarried  in  the  mail,^^  and  where  tliere  was  a  mistake 
of  one  day  in  date  of  service  indorsed  by  defendant  on  papers,"^ 
and  where  the  defendant  misunderstood  his  attorney  as  to  date  of 
trial,''^  and  where  the  attorney's  signature  was  so  illegible  as  to  mis- 
lead the  defendant's  attorney,  causing  him  to  attempt  service  in  the 
wrong  place,^*  and  where  the  defendant's  attorney  was  misinformed 
by  the  clerk  of  the  court.'*'°     Where  judgment  was  obtained  through 


109,  28  So.  574;  Ledbetter,  etc  Assn.  v. 
Vinton,  108  Ala.  644,  18  So.  692;  Truss 
V.  Birmingham  L.  G.  «&  M.  R.  Co.,  96 
Ala.  316,  11  So.  454;  Allen  r.  Lathrop 
&  Hatton  Lumb.  Co.,  90  Ala.  490,  8 
So.  129.  111.— McRae  v.  Adams,  85  111. 
App.  528.  N.  J. — Smith  v.  Livesey, 
67  N.  J.  L.  269,  51  Atl.  453. 

86.  Smith  r.  Livesey,  67  N.  J.  L. 
269,  51   Atl.  453. 

87.  la. — Evans  V.  Mohn,  55  Iowa 
302,  7  N.  W.  593;  Westphal,  Hinds  & 
Co.  V.  Clark,  46  Iowa  262.  Neb.— Big- 
ler  V.  Baker,  40  Neb.  325,  58  N.  W.  1026, 
24  L.  R.  A.  255.  Tex. — Watts  r.  Bruce, 
31   Tex.   Civ.   App.   347,   72   S.   W.    258. 

88.  "Westphal,  Hinds  &  Co.  v.  Clark, 
46  Iowa   262. 

89.  City  of  Chicago  V.  Adams,  24 
111.  492;  Coos  Bay  R.  &  E.  R.  &  Nav. 
Co.  V.  Endicott,  34  Ore.  573,  57  Pac. 
61. 

90.  Eeilly  v.  Ruddock,  41  Cal.  312, 
313  (failure  to  give  proper  notice  to 
opposing  counsel);  Sandowitz  f.  Duane, 
62  N.  Y.  Supp.  744  (failure  to  file 
affidavit  of  merits). 

"It  is  well  settled  that  an  applicant 
must  not  only  show  a  reasonable 
ground  for  opening  the  default,  but 
the  burden  is  upon  him  to  establish 
his  good  faith  otherwise  than  simply 
by  an  affidavit  of  merits."  Davis  v. 
Solomon,  25  Misc.  695,  28  Civ.  Proe. 
420,  56  N.  Y.  Supp.  80. 

"The   judge   below   evidently   found 
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that  this  was  a  case  of  excusable 
neglect.  .  .  .  But  it  is  impossible 
to  see  how  far  the  exercise  of  his 
discretion  was  influenced  by  the  er- 
roneous opinion  the  judge  expressed  as 
to  the  nature  of  the  action  and  the 
necessity  of  filing  a  bond."  Marsh  v. 
Griffin,    123    N.    C.    660,    31    S.    E.    840. 

91.  Miscarriage  of  papers  in  mail 
where  sent  in  time  to  have  reached 
clerk  of  court  before  default,  is  an 
"accident"  for  which  relief  should  be 
granted.  Chicago,  R.  I.  &  P.  R.  Co. 
r.  Eastham,  26  Okla.  605,  110  Pac.  887, 
30   L.   R.   A.    (N.   S.)    740. 

92.  A  refusal  to  set  aside  a  judg- 
ment by  default  taken  in  consequence 
of  a  mistake  of  one  day  indorsed  on 
the  papers,  reversed  for  abuse  of  dis- 
cretion. Miller  v.  Carr,  116  Cal.  378, 
48  Pac.  324,  58  Am.  St.  Rep.  180. 

93.  Where  defendant  misunderstood 
his  attorney,  believing  that  Tuesday 
of  the  next  week  was  meant  instead 
of  that  week,  and  failed  to  attend, 
it  was  an  abuse  of  discretion  not  to 
set  aside  a  default  judgment.  Han- 
thorn  V.  Oliver,  32  Ore.  57,  51  Pac. 
440,    67    Am.    St.    Rep.    518. 

94.  Wheeler  r.  Castor,  11  N.  D.  347, 
92  N.  W.  381,  61   L.  R.  A.   746. 

95.  It  is  excusable  neglect  when  at- 
torney was  informed  by  clerk  that  no 
business  would  be  transacted  until  a 
certain  date  and  did  not  attend,  and 
meanwhile  his  demurrer  was  overruled, 
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dishonesty  of  the  defendant's  attorney,  it  was  an  abuse  of  discretion 
not  to  set  it  aside,®*^  and  where  obtained  through  an  act  of  retaliation 
of  defendant's  attorney.''^  Where  an  attorney  residing  at  a  distance, 
relied,  without  promise,  on  the  other  attorney  for  notice  of  a  ruling, 
held  an  abuse  of  discretion  not  to  set  a  default  judgment  aside  f^  and 
where  an  attorney  neglected  to  file  a  pleading  through  absorption  in 
a  murder  trial.^^  So  where  the  process  did  not  reach  the  party,'  and 
where  a  party  was  misled  by  a  statement  of  the  court  while  his 
attorney  was  sick.- 

It  is  an  abuse  of  discretion  to  open  a  default  without  merit  or 
excuse  shown,^  or  without  notice  to  plaintiff's  attorney.* 

C.  Irregularities  as  Ground  for  Relief.  —  1.  In  Service  of 
Process.  —  a.  Appearing  of  Becord.  —  If  it  appears  from  the  record 
that  the  process  was  not  served  on  the  defendant  the  judgment  is 
void.  It  may  be  set  aside  on  motion  or  disregarded  in  collateral  pro- 
ceedings.^ ff,  however,  the  record  is  silent  as  to  service,  the  judgment 
for  this  defect  is  an  irregularity  and  may  be  attacked  without  further 
showing  in  direct  proceedings  only.  In  direct  proceedings  there  is  no 
presumption  of  jurisdiction,  even  in  courts  of  general  jurisdiction.* 


no  abuse  in  opening.  Anaconda  Min. 
Co.  v.  Saile,  16  Mont.  8,  39  Pac.  909, 
50   Am.   St.   Rep.  472. 

96.  Anthonv  &  Co.  f.  Karbach,  64 
Neb.  509,  90  N.  W.  243,  97  Am.  St. 
Rep.  662. 

97.  Where  defendant 's  attorney- 
withdraws  appearance  and  answer  in 
retaliation  for  non-payment  of  fees, 
the  defendant  as  a  matter  of  right, 
and  not  as  of  favor  within  the  dis- 
cretion of  the  court,  may  have  the 
default  judgment  set  aside.  Nichells 
V.  Nichells,  5  N.  D.  125,  64  N.  W.  73, 
57  Am.  St.  Rep.  540,  33  L.  R.  A.  515. 

98.  In  Washington,  a  divided  court 
held  it  an  abuse  of  discretion  to  re- 
fuse to  open  a  default  where  an  attor- 
ney residing  at  a  distance  relied  on 
the  opposite  attorney,  without  promise, 
to  notify  him  of  the  court 's  ruling  on 
a  motion,  no  law  requiring  such  no- 
tice, only  professional  courtesy.  Doug- 
las v.  Badger  State  Mine,  41  Wash.  236, 
83   Pac.    178,   4  L.   R.   A.    (N.   S.)    196. 

99.  The  neglect  of  an  attorney  to 
file  pleading  in  time  through  absorp- 
tion in  murder  trial,  where  no  fault 
of  party  appears,  is  an  excuse  upon 
which  the  default  judgment  should 
have  been  vacated.  Citizens'  Nat. 
Bank  v.  Branden  (N.  D.).  126  N.  W. 
102,  27  L.  R.  A.   (N.  S.)   858. 

1.  Where  a  process  was  sent  to  the 
wrong   house   and   party  moved   in  di- 


rect proceedings  to  have  the  default 
set  aside,  it  was  an  abuse  of  discre- 
tion to  refuse.  There  is  no  better 
excuse  than  want  of  notice.  Knowlton 
r.  Smith,  163  Ind.  294,  71  N.  E.  895; 
Nietert  v.  Trentman,  104  Ind.  390,  4 
N.  E.  306. 

2.  Where  an  attorney  was  sick  and 
absent  on  leave  of  court,  and  defend- 
ant heard  court  announce  that  none  of 
attorney' 's  cases  would  be  tried,  refusal 
to  set  aside  default  was  reversed.  Har- 
rison r.  McArthur,  87  Ga.  478,  13  S.  E. 
594,    13    L.    R.    A.    689. 

3.  Sandowitz  v.  Duane,  62  N.  Y. 
Supp.  744;  Davis  r.  Soloman,  25  Misc. 
695,  28  Civ.  Proc.  420,  56  N.  Y.  Supp. 
80;  Marsh  v.  Griffin,  123  N.  C.  660,  31 
S.   E.   840. 

4.  Default  is  improperly  set  aside 
where  there  was  no  service  of  the 
moving  papers  or  notice  on  plaintiff's 
attorney.  Reilly  v.  Ruddock,  41  Cal. 
312,  313. 

5.  Flowers  v.  King,  145  N.  C.  234, 
58   S.   E.   1074,   122   Am.   St.   Rep.   444. 

6.  Cal.— Schloss  r.  White,  16  Cal. 
65.  ni.— Brady  v.  Washington  Ins. 
Co.,  67  111.  App.  159.  Ind.— Elzroth 
f.    Voris,    74    Ind.    459. 

Where  no  proof  of  service  of  pro- 
cess exists  of  record,  a  judgment  by 
default  should  be  set  aside  on  motion 
and  defendant  permitted  to  answer. 
Refusal  was  reversed  on  appeal.    Shan- 
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If  a  party  is  personally  served  by  the  wrong  name,  he  should  appear, 
suggest  the  misnomer  and  interpose  his  defense,  or  he  will  be  bound 
by  the  default,  if  he  is  the  party  intended/ 

b.  Appearing  by  Extrinsic  Proof.  —  If  the  return  of  the  officer 
shows  due  personal  service,  when  in  fact  there  has  been  none,  there  is 
a  conflict  of  authority  as  to  whether  extrinsic  proof  can  be  introduced 
to  contradict  the  return  in  collateral  attack  on  a  domestic  judgment.* 
Some  courts  holding  that  such  return  is  conclusive  on  collateral  attack 
will  admit  affidavits  in  contradiction,  within  the  term  or  statutory 
period,  to  show  want  of  service  as  an  excme  for  opening  the  default." 
In  case  of  judgments  of  other  states  it  is  generally  permissible  to  con- 
tradict the  record  on  the  one  question  of  jurisdiction.^"  Where  it  is 
permitted  to  contradict  the  return,  a  default  judgment,  where  there 
has  been  no  service  of  process,  may  be  set  aside  at  any  time." 

2.  In  Service  by  Publication.  —  In  substituted  service  by  publica- 
tion great  particularity  will  be  required,  especially  on  direct  attack.^- 


holtzer  v.  Thompson,  24  Olda.  198,  103 
Pac.  595,  138  Am.  St.  Eep.  877. 

7.  Return  of  service  on  "Jack 
Veasey,  the  defendant"  supports  de- 
fault judgment  against  A.  J.  Veasey 
on  appeal.  Veasey  v.  Brigman,  93  Ala. 
548,  9  So,  728,  13  L.  R.  A.  541. 

If  the  defendant  is  sued  and  served 
by  wrong  -name  he  will  be  bound  by 
judgment  on  default  if  it  appear  that 
he  was  the  person  intended.  He  should 
appear  and  set  up  misnomer.  Cal, 
Brum  V.  Ivins,  154  Cal.  17,  96  Pac. 
876,  129  Am.  St.  Rep.  137.  Colo.— Van 
Buren  v.  Posteraro,  45  Colo.  588,  102 
Pac.  1067,  132  Am.  St.  Rep.  199. 
W.  Va. — Stout  V.  Baltimore,  etc.  R.  Co., 
64  W.  Va.  502,  63  S.  E.  317,  131  Am. 
St.   Rep.   940. 

In  collateral  matters  the  fact  of  a 
different  name  raises  the  presumption 
of  a  different  person,  but  the  identity 
may  be  shown  by  extrinsic  proof.  Brum 
V.  Ivins,  154  Cal.  17,  96  Pac.  876,  129 
Am.    St.    Rep.    137. 

Mistakes  in  names  are  cured  by  per- 
sonal service,  but  not  by  publication 
in  absence  of  appearance.  Schmidt  v. 
Thomas,  33  111.  App.  109. 

8.  See  cases  cited  in  note  to  III, 
G,  1,  b. 

9.  "As  a  practical  question,  we 
know  of  no  better  excuse  for  the  non- 
appearance of  a  party  at  the  proper 
time  than  that  he  had  never  in  any 
way  received  actual  notice  of  the 
pendency  of  the  suit."  Knowlton  v. 
Smith,  163  Ind.  294,  71  N.  E.  895; 
Nietert  v.  Trentman,  104  Ind.  390,  4 
N.  E.  306. 


10.  German  Sav.  Soc.  v.  Dormitzer, 
192  U.  S.  125,  24  Sup.  Ct.  221,  48  L.  cd. 
373;  Ingram  r.  Ingram,  143  Ala.  129, 
42   So.   24,   111   Am.   St.   Rep.   31. 

11.  Stubbs  V.  McGillis,  44  Colo. 
138,  96  Pac.  1005,  130  Am.  St.  Rep. 
116,  18  L.  R.  A.  (N.  S.)  405;  Flowers 
r.  King,  145  N.  C.  234,  58  S.  E.  1074, 
122  Am.  St.  Rep.  444. 

A  judgment  by  default  where  serv- 
ice was  on  the  wrong  party  is  a  nullity 
and  may  be  set  aside  without  any  sug- 
gestion of  merit,  or  disregarded  when 
and  wherever  the  entire  lack  of  juris- 
diction is  made  to  appear.  Flowers 
V.  King,  145  N.  C.  234,  58  S.  E.  1074, 
122   Am.   St.   Rep.   444. 

12.  "The  statute  which  permits  the 
property  of  a  non-resident  to  be  seized 
and  subjected  to  judicial  sale  upon 
notice  by  publication  only  is  a  most 
drastic  remedy,  and  not  infrequently 
results  in  oppression  and  injustice. 
Recognizing  this  fact,  the  courts  quite 
uniformly  hold  that  all  of  the  statutory 
requirements  for  the  institution  and 
prosecution  of  such  proceedings,  and 
especially  such  as  are  of  a  jurisdiction- 
al character,  must  be  strictly  and  liter- 
ally observed,  in  order  that  the  judg- 
ment entered  therein  shall  be  of  legal 
force  and  validity."  Empire  Real  Es- 
tate, etc.  Co.  V.  Beechley,  137  Iowa 
7,  114  N.  W.  556,  126  Am.  St.  Rep. 
248. 

Where  two  allegations  in  an  affidavit 
for  publication  are  so  inconsistent  that 
both  cannot  be  true  (as  "the  defend- 
ant is  a  non-resident  of  this  state 
or  he  has  absconded  or  absented  him- 
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Improprieties  not  forbidden  by  statute  have  been  held  fatal  to  juris- 
diction,^^ In  service  by  publication  a  mistake  in  the  name  or  omission 
of  part  of  it  renders  the  proceedings  void."  Service  by  publication 
in  tlie  correct  name  of  a  partnership  has  been  upheld  where  there  was 
no  statute  permitting  suits  in  the  firm  name.^^ 


self  from  his  usual  place  of  abode  in 
this  state").  "The  one  allegation 
contradicts,  counteracts  and  nul- 
lifies the  other  as  completely  as  if 
neither  had  ever  been  written."  Held 
void  in  ejectment  where  record  of  di- 
vorce was  offered  to  show  disability 
to  convey  under  subsequent  marriage. 
Hinkle  f.  Lovelace,  204  Mo.  208,  102 
S.  W.  1015,  120  Am.  St.  Kep.  698,  11 
L.  R.  A.  (N.  S.)   730. 

Failure  to  show  by  affidavit  that  a 
non-resident  cannot  be  served  within 
the  state  is  fatal  to  a  judgment  by 
default  on  substituted  service  where 
Buch  requirement  is  contained  in  the 
statute.  Kennedy  v.  Lamb,  182  N.  Y. 
228,  74  N.  E.  834,  108  Am.  St.  Kep. 
800  (purchaser  refused  title  because  of 
defect  in  proceedings  by  publication); 
Simensen  v.  Simensen,  13  N.  D.  305, 
100  N.  W.  708. 

Failure  to  publish  as  required  by  law 
will  enable  tlie  defaulting  party  to  re- 
verse the  judgment  by  writ  of  error. 
Kearney  v.  City  of  Chicago,  163  111. 
293,  45  N.  E.  224. 

Where  the  order  directs  the  mailing 
forthwith  of  a  copy  of  the  summons 
and  complaint,  a  delay  of  fifteen  days 
is  fatal.  Back  r.  Crussell,  2  Abb.  Pr. 
(N.  Y.)  386. 

Mailing  the  second  day  is  sufficient 
(Lyon  r.  Comstock,  9  Iowa  306),  and  a 
delay  of  four  days  not  unreasonable 
(Van  Wyck  v.  Hardy,  20  How.  Pr. 
(N.  Y.)    222). 

13.  When  a  default  judgment  was 
taken  on  substituted  service  in  at- 
tachment, and  the  afiidavit  for  publica- 
tion was  made  before  the  plaintiff  as 
notary  public,  the  judgment  was  held 
void  on  collateral  attack,  though  no 
statute  prohibited  the  act.  Empire 
Real  Est.,  etc.  Co.  v.  Beechley,  137 
Iowa  7,  114  N.  W.  556,  126  Am.  St. 
Rep.  248. 

14.  In  a  suit  to  quiet  title,  the 
notice    of   publication   was     to 


Whitney  and Whitney,  his  wife. 

After  publication  petition  was  amended 
by  inserting  "Florence  'I. '  "  as  name 
of  wife.     A  motion  was  made  by  Flor- 


ence D.  Whitney,  unmarried,  to  set 
aside  judgment.  The  motion  was  de- 
nied by  the  trial  court.  Reversed. 
The  judgment  was  void  and  was  or- 
dered set  aside  as  to  appellant.  Whit- 
ney V.  Masemore,  75  Kan.  522,  89  Pac. 
914,  121  Am.  St.  Rep.  442,  11  L.  R.  A. 
(N.  S.)    676. 

In  a  partition  suit  there  was  pub- 
lication of  defendant's  name  as  George 
"H. "  Leslie  instead  of  George  "W." 
in  substituted  service.  The  mistake 
was  fatal  on  collateral  attack.  Errors 
in  name  are  not  fatal  where  the  court 
has  jurisdiction  of  party.  Some  courts 
hold  that  mistake  in  initial  or  other 
error  in  defendant's  name  are  Ujot 
within  the  rule  of  idem  sonans  in  sub- 
stituted service  by  publication,  and 
are  fatal  to  jurisdiction.  While  the 
court  is  not  prepared  to  say  omission 
would  be  fatal,  the  giving  of  a  wrong 
initial  is  misleading.  "It  would  be 
straining  the  rule  requiring  a  strict 
observance  of  the  statute  permitting 
service  of  process  in  this  manner  to 
hold  an  error  so  likely  to  mislead  and 
prejudice  an  irregularity  only." 
D'Autremont  v.  Anderson  Iron  Co., 
104  Minn.  165,  116  N.  W.  357,  124 
Am.  St.  Rep.  615,  17  L.  R.  A.  (N.  S.) 
236. 

It  has  been  held,  however,  that  a 
judgment  is  valid  against  "D.  C.  Seav- 
er"  on  publication  of  summons  to 
"D.  C.  Seavers;"  the  court  holding 
the  names  "are  substantially  the 
same."  Seaver  v.  Fitzgerald,  23  Cal. 
85. 

The  transposing  of  the  initials  of 
a  married  woman  in  service  by  pub- 
lication where  she  was  also  described 
as  the  wife  of  her  husband  and  was 
better  known  by  that  description,  was 
held  not  fatal  to  jurisdiction.  Fan- 
ning f.  Krapfl,  68  Iowa  244,  26  N.  W. 
133. 

15.  In  modern  ruling  in  suits  against 
partnerships,  substituted  service  by 
publication  in  name  of  partnership  is 
not  such  an  irregularity  as  to  render 
the  proceeding  void  (so  held  in  ab- 
sence of  statute  permitting  pleading  in 
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In  direct  attack  nothing:  will  be  left  to  inference  which  is  necessary 
to  lay  the  foundation  for  service  by  publication." 

On  collateral  attack  on  a  default  judgment  on  service  by  publica- 
tion, if  a  substantial  compliance  with  all  the  requirements  of  law  can 
be  reasonably  inferred  from  the  record,  though  not  expressly  stated 
it  will  be  sufficient." 

3.  In  Proceedings.  —  Irregularities  in  proceedings,  if  at  all  sub- 
stantial, are  ground  for  opening  default  judgment,  if  taken  in  time. 
While  it  is  error  to  refuse  to  open  the  judgment,  the  judgment  is  not 
void.^^  A  mistake  in  a  notice  of  trial  giving  a  wrong  date  confers  a 
right  to  have  the  default  judgment  set  aside.^'-'  When  the  service 
of  a  process  has  not  been  made  the  required  time  before  return  day, 
the  defendant  is  entitled  as  a  matter  of  right  to  have  the  default  judg- 
ment set  aside.    A  refusal  will  be  ground  for  reversal.^" 


firm  name).  Reversed.  Ord  r.  Neis- 
wanger,  81  Kan.  63,  105  Pac.  17,  29 
L.  E.  A.  (N.  S.)  287. 

16.  Chapman  v.  Moore,  151  Cal.  509, 
91  Pac.  324,  121  Am.  St.  Rep.  130; 
Finn  v.  Howard,  77  Kan.  421,  94  Pac. 
801,  127  Am.  St.  Eep.  420. 

17.  That  matters  necessary  can  be 
reasonably  inferred  from  the  state- 
ments in  the  affidavit  will  be  suflScient 
on  collateral,  but  not  on  direct  attack. 
Chapman  v.  Moore,  151  Cal.  509,  91 
Pac.   324,   121   Am.  St.  Rep.   130. 

When  the  affidavit  did  not  state  spe- 
cifically the  statute  under  which  it  was 
brought,  but  did  inferentially,  the 
judgment  was  upheld  after  three  years; 
the  statutory  period  for  opening  hav- 
ing expired.  "The  statement  'quiet- 
ing title  in  plaintiff'  to  certain  lands 
is  a  phrase  that  is  well  understood, 
and,  while  that  phrase  alone  would  be 
a  meager  and  defective  statement  of  a 
cause  of  action,  it  is  one  which  any 
person  who  is  familiar  with  legal  terms 
would  not  misunderstand."  Finn  r. 
Howard,  77  Kan.  421,  94  Pac.  801,  127 
Am.  St.  Eep.  420,  423. 

18.  If  a  defendant  has  had  his  day 
in  court,  the  failure  to  give  statutory 
notice  in  subsequent  proceedings  is 
an  error  in  the  exercise  of  jurisdic- 
tion and  not  in  obtaining  it,  and  does 
not  subject  the  judgment  to  collateral 
attack.  In  doubtful  cases  courts  as  a 
safer  course  treat  defective  proceed- 
ings as  irregularities  rather  than  as 
nullities.  Mortgage  Trust  Co.  r.  Redd, 
38  Colo.  458,  88  Pac.  473,  120  Am. 
St.  Rep.  132,  citing  Salter  v.  Hilgen, 
40  Wis.  363. 

An   order  improperly  entering  a  de- 
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fault  is  an  irregularity  and  not  di- 
rectly appealable.  An  order  refusing 
to  set  it  aside  is  appealable.  Thomp- 
son V.  Alford,  128  Cal.  227,  60  Pac. 
686. 

A  premature  judgment  is  irregular, 
not  void.  Scholaacher  r.  Germantown 
Ins.    Co.,    59    Wis.    86,    17    N.    W.    969. 

Summons  and  complaint  not  filed  in 
default  judgment  do  not  render  it  in- 
valid. Day  V.  Mertlock,  87  Wis.  577, 
584,   58   N.   W.   1037. 

A  judgment  is  not  void  for  want  of 
notice  where  defendant  has  general  no- 
tice of  the  proceedings — merely  irreg- 
ular.    Day  V.  Mertlock,  supra. 

"The  other  grounds  added  to  this 
main  ground  are  very  fliuisy  irregulari- 
ties or  errors  which  do  not  affect  the 
substantial  rights  of  the  defendant 
(Sec.  2829  R.  S.)  and  should  have  been 
disregarded."  Dav  r.  Mertlock,  87  Wis. 
577,   582,   58   N.   W.   1037. 

19.  The  defendant  received  notice 
of  trial  as  set  for  the  17th  instead 
of  13th.  Default  entered.  Motion  to 
open.  "On  mistake  of  this  kind  evi- 
dently appearing,  we  cannot  refuse  the 
motion."  .lackson  v.  Vanhorn,  1  Dall. 
(U.   S.)    241,    1   L.   ed.    118. 

20.  A  judgment  by  default  on  ap- 
peal was  reversed  because  the  return 
did  not  show  as  to  one  of  the  defend- 
ants that  it  was  served  twenty  days 
before  return  day.  Proof  must  be 
made  at  the  time  of  judgment  or  entry 
or  not  at  all.  Lawrence  t".  Stone,  160 
Ala.  382,  49  So.  376,  135  Am.  St.  Rep. 
105,  reversed  and  ordered  set  aside  as 
to    both    defendants. 

Where  default  judgment  was  entered 
on  writ  not  returned  fourteen  days  be- 
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It  is  an  error  if  the  record  fails  to  show  that  the  justice  waited 
the  required  time  before  entering  a  default  judgment.-^ 

Relief  in  case  of  judgment  against  a  lunatic  should  be  sought  as 
an  irregularity  in  the  court  where  rendered.  The  law,  as  to  them,  is 
less  favorable  than  in  case  of  infants.^^ 

D.  Error  in  Judgment.  —  1.  Judgment  in  Excess  of  Demand. 
When  the  judgment  by  default  exceeds  the  demand  there  is  a  con- 
flict of  authority  as  to  whether  it  is  merely  erroneous  and  appealable 
or  void  and  subject  to  collateral  attack.-^  It  i's  provided  in  the  codes 
of  some  states  that  judgment  shall  not  exceed  demand,  and  in  such 
cases  it  is  held  void.-* 

2.  Judgment  in  Excess  of  Allegations.  —  A  judgment  which  goes 
beyond  the  allegations  of  the  complaint  is  invalid.  It  may  be  set 
aside  by  direct  proceedings,  and  is  void  on  collateral  attack;-^  but 
where  part  is  within  the  allegations  and  can  be  easily  separated  it 
may  be  upheld  as  to  that  part.-*^ 

3.  On  Facts  Not  Constituting  a  Cause  of  Action.  —  It  is  neces- 
sary to  the  validity  of  a  default  judgment  that  the  complaint  state  a 
cause  of  action.-^  A  judgment  on  default  not  supported  by  the  al- 
legations of  the  complaint  is  erroneous  on  appeal,-'*  and  such  a  judg- 


fore  term  as  required  by  law.  Dobyns 
&  Morton  v.  United  States,  3  Cranch 
(U.  S.)    241,  2  L.  ed.   427. 

21.  People  r.  Barrv,  93  Mich.  542, 
53  N.  W.   785,   18   L.  B.  A.  337. 

22.  Judgment  Trithout  appointment 
of  guardian  ad  litem,  against  a  lunatic, 
is  not  void  and  not  subject  to  col- 
lateral attack.  Ala. — Wilkinson  v. 
Lehman-Durr  Co.,  150  Ala.  464,  43  So. 
857,  124  Am.  St.  Rep.  75.  Hi.— Ma- 
loney  v.  Dewev,  127  111.  395,  19  X.  E. 
848,  11  Am.  "st.  Rep.  131.  Wash. 
Pollock  V.  Horn,  13  Wash.  626,  43 
Pac.  885,  52   Am.  St.  Rep.   66. 

It  is  an  irregularity.  See  note  to 
Allison  V.  Taylor,  6  Dana  (Ky.)  87,  32 
Am.  Dec.  68,  70. 

23.  A  judgment  by  default  exceed- 
ing demand  is  erroneous  but  not  void. 
Mach  r.  Blanchard,  15  S.  D.  432,  90 
N.  W.  1042,  91  Am.  St.  Rep.  698,  58 
L.   R.   A.   811.     See   further   III,   G,  3. 

24.  California  Code  Civ.  Proc.  §580. 

A  judgment  in  excess  of  demand  con- 
trary to  statute  is  void.  Russell  v. 
ShurtleflF,  28  Colo.  414,  65  Pac.  27,  89 
Am.  St.  Rep.  216. 

25.  If  a  judgment  in  default  goes 
outside  the  issues  submitted  to  the 
court  it  is  void.  Sache  v.  Wallace,  101 
Minn.  169,  112  N.  W.  386.  118  Am. 
St.  Rep.  612,  11  L.  R.  A.   (N.  S.)  803; 


Lincoln  Nat.  Bank  f.  Virgin,  36  Neb. 
735,  55  N.  W.  218,  38  Am.  St.  Rep. 
747. 

26.  A  judgment  by  default  is  void 
as  to  matter  outside  the  issues.  If  the 
whole  judgment  is  void  when  all  the 
matters  adjudicated  are  outside  the  is- 
sue, then,  when  two  matters  are  ad- 
judicated and  one  is  outside  the  issue 
and  easily  separable,  that  may  be  held 
void.  Belford  f.  Woodward,  158  111. 
122,  41  N.  E,  1097,  29  L.  R.  A.  593. 
This  was  a  judgment  for  payment  in 
gold  coin  where  no  contract  provision 
therefor. 

27.  Sache  v.  Wallace,  101  Minn.  169, 
112  N.  W.  386,  118  Am.  St.  Rep.  612, 
11  L.  R.  A.  (N.  S.)  803;  Spoors  v. 
Coen,  44  Ohio  St.  497,  502,  9  X.  E. 
132. 

28.  A  decree  pro  confesso  concludes 
the  party  only  as  to  the  averments 
and  not  as  to  the  sufficiency  of  the 
bill.  Reversed  on  appeal  with  direc- 
tions to  dismiss.  North  Chicago  St. 
R.  Co.  V.  Acklev,  171  111.  100,  49  N.  E. 
222,  44  L.  R.  A.  177;  Cerveny  v.  Chi- 
cago Dailv  News  Co.,  139  111.  345, 
28  N.  E.  692,  13  L.  R.  A.  864;  Madison 
County  V.  Smith,  95  111.  328;  Chicago 
&  N.  W.  R.  Co.  V.  Coss,  73  111.  394 
(in  this  case  the  allegations  did  not 
show  absence  of  contributory  negli- 
gence as  required  in  Illinois). 
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ment     may     be     collaterally     attacked     and     called     in     question.^" 

E.  Disability  as  Ground  for  Relief.  —  If  a  default  judgment  is 
entered  against  a  person  under  disability,  the  fact  of  disability  is 
ground  for  relief.  In  case  of  an  infant  the  motion  may  be  made  after 
the  term,  during  minority,  or  within  reasonable  time  thereafter.^" 
In  case  of  an  insane  person  the  motion  in  his  behalf  should  be  made 
within  the  term  or  statutory  period.  Thereafter  relief  should  be 
sought  in  equity.^^  A  default  judgment  against  an  infant  or  against 
an  insane  person  is  not  void,  if  the  court  had  jurisdiction  of  the 
defendant.^^ 

F.  Direct  Proceedings.  —  1.  By  Motion  Within  Term  or  Statu- 
tory Period  on  Excuse.  —  a.  Excuse  ISliown.  —  In  a])scnce  of  statute 
or  rule  of  court  a  default  judgment  will  not  be  set  aside  after  the 
term  in  which  it  was  rendered.^^  In  many  states  statutes  have  pro- 
vided within  what  time  a  motion  to  set  aside  a  default  judgment  for 
excuse  may  be  made,  most  of  them  extending  the  time  for  application 
beyond  the  term.^* 


29.  Sache  v.  Wallace,  101  Minn.  169, 
112  N.  W.  386,  118  Am.  St.  Kep.  612, 
11  L.  E.  A.  (N.  S.)  803;  Spoors  v. 
Coen,  44  Ohio  St.  497,  502,  9  N.  E. 
132.  Contra. — Not  subject  to  collateral 
attack.  Frankfurth  v.  Anderson,  Gl 
Wis.    107,   20   N.   W.   662. 

30.  Wilkinson  v.  Lehman-Dnrr  Co., 
150  Ala.  464,  43  So.  857,  124  Am.  St. 
Eep.  75;  Teel  v.  Dunnihoo,  230  111. 
476,  82  N.  E.  844,  120  Am.  St.  Rep. 
319. 

31.  Ala. — Wilkinson  v.  Lehman-Durr 
Co.,  150  Ala.  464,  43  So.  857.  lU.— Ma- 
loney  v.  Dewey,  127  111.  395,  19  N.  E. 
848,  11  Am.  St.  Rep.  131.  Ky.— Al- 
lison V.  Taylor,  6  Dana  87,  32  Am. 
Dec,  68.  Wash.— Pollock  v.  Horn,  13 
Wash.  626,  43  Pac.  885,  52  Am.  St. 
Eep.   66. 

32.  A  decree  against  a  minor  is 
not  subject  to  collateral  attack  if  the 
court  had  jurisdiction  of  the  minor. 
Teel  V.  Dvinnihoo,  230  111.  476,  82 
N.  E.   844,  120  Am.   St.  Rep.  319. 

A  decree  against  a  lunatic  is  not 
void  and  not  subject  to  collateral  at- 
tack. Ala. — Wilkinson  v.  Lehman-Durr 
Co.,  150  Ala.  464,  43  So.  857,  124  Am. 
St.  Rep.  75.  111. — Malonev  v.  Dewev, 
127  111.  395,  19  N.  E.  848,  11  Am. 
St.  Rep.  131.  Wash.— Pollock  v. 
Horn,  13  Wash.  626,  43  Pac.  885,  52 
Am.   St.  Rep.   66. 

33.  Bronson  v.  Schulten,  104  IT.  S. 
410,  415,  26  L.  ed.  797;  Stuart  v.  City 
of    St.    Paul,    63    Fed.    644;    Austin    v. 
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Rilev,  55  Fed.  833;  Allen  r.  Wilson, 
21  Fed.  881. 

In  his  opinion  in  Spafford  t".  Janes- 
ville,  15  Wis.  474,  477,  Di.xon,  C.  J., 
says:  "Except  in  cases  of  mistake,  in- 
advertence, surprise  or  excusable  neg- 
lect, mentioned  in  the  statute,  where 
relief  may  be  granted  within  one  year 
after  notice,  we  know  of  no  law,  stat- 
ute or  common,  authorizing  the  court 
upon  motion,  after  the  term  at  which 
it  was  entered  to  vacate  a  judgment 
for  error  in  law  or  fact  committed  in 
rendering  it,  or  occurring  before  it  was 
pronounced.  If  such  a  practice  were 
tolerated,  no  one  knows  where  it  would 
end.  Parties  would  never  be  secure 
in  their  riirhts,  and  judgments  would 
be  of  as  little  account  as  the  course 
of  the  wind." 

Some  exceptions  have  crept  into 
practice  with  not  well  defined  limits, 
having  foundation  on  the  English  writ 
of  coram  nobis,  as  death  of  a  party, 
infancy  and  coverture.  Bronson  v. 
Schulten,  104  U.  S.  410,  416,  26  L.  ed. 
797. 

Ih  Pennsylvania  the  courts  are  not 
confined  to  the  term  in  case  of  de- 
fault judgments.  Pennsylvania  Stave 
Cc's  Appeal,  225  Pa.  178,  73  Atl.  1107, 
133   Am.  St.  Eep.  875. 

34.  In  general  the  statutes  provide 
that  the  courts  may  relieve  a  party 
from  a  judgment  or  other  proceeding 
taken  against  him  through  "his  mis- 
take,  inadvertence,   surprise   or   excus- 
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The  application  should  proceed  on  motion,  on  due  notice  to  the  other 
party,  accompanied  by  copies  of  moving  papers  and  prepared  an- 
swer.^^  The  motion  should  be  based  on  an  affidavit  setting  out  the 
facts  showing  excuse.^*'  The  notice  of  a  motion  to  set  aside  a  judgment 
by  default  need  not  state  the  facts  in  detail;  it  is  sufficient  if  it  state 
the  grounds.*^  Counter  affida^nts  may  be  received  on  a  motion  to 
set  aside  a  default  judgment  contradicting  matters  of  excuse."^  "While 
an  officer's  return  cannot  be  contradicted  in  some  states  to  defeat 
jurisdiction,  it  may  be  to  show  excuse  for  default.^^ 

b.  Merits  SJioivn.  —  An  affidavit  of  merits  by  the  party  in  default 
should  accompany  the  application.*"  A  verified  answer  setting  out 
facts  constituting  a  valid  defense  on  the  merits  has  been  held  in  some 
code  practice  states  to  dispense  with  an  affidavit  of  merits.*^ 


able  negleet"  within  the  time  fixed. 
Six  months  on  personal  service;  one 
year  on  publication  (Cal.  Code  Civ. 
Proc.  §473);  one  year  after  notice 
(New  York  Code  Civ.  Proc.  §724);  one 
year  after  notice,  knowledge;  same  on 
publication,  but  not  later  than  three 
years  after  rendition  (Wisconsin  St. 
§§2832,  2833). 

By  the  statute  of  Illinois  a  court 
may  set  aside  a  default  judgment 
within  the  term  for  excuse.  Eev.  St. 
(111.)    eh.    110,    §58. 

In  California  application  must  be 
made  within  ten  days  after  notice  of 
the  entry  of  judgment.  Code  Civ. 
Proc.    (Cal.)    §859. 

In  admiralty  the  court  may  open 
default  within  ten  days  after  the  de- 
cree has  been  entered.     Adm.  Rule  40. 

A  decree  in  default  may  be  set  aside 
under  U.  S.  Equity  Rule  88.  Moelle 
r.  Sherwood,  148  U.  S.  21,  13  Sup.  Ct. 
426,  37  L.  ed.  350. 

35.  An  order  setting  aside  a  judg- 
ment made  without  notice  to  the  other 
party  is  invalid.  111. — Bradley  i".  Wash- 
ington Ins.  Co.,  67  111.  App.  159.  Ind. 
Jenkins  r.  Corwin,  55  Ind.  21.  la. 
Ellis  f.  Remtev,  115  Iowa  381,  88 
N.  W.  819. 

It  has  been  held  that  a  motion  to 
set  aside  must  be  made  by  all  the 
defendants  jointly  interested.  Boyd  f. 
Munson,  56  Neb.  "269,  76  N.  W.  552. 

36.  See  III,  B,  1  and  2,  supra. 

37.  O 'Brian  f.  Leach,  139  Cal.  220, 
72    Pac.    1004,    96    Am.    St.    Rep.    105. 

38.  Swigart  r.  Holmes,  96  111.  App. 
43;    Lake   r.   Jones,   49   Ind.    297. 

39.  Scrafield  v.  Sheeler,  18  111.  App. 
507. 


40.  There  should  be  an  affidavit  of 
merits  with  a  motion  to  set  aside  a 
judgment.  Silver  Peak  Gold  Min.  Co. 
v.  Harris,  116  Fed.  439;  Block  v.  Kear- 
ney, 132  Cal.  xviii.  64  Pac.  267;  Ne- 
vada Bank  of  California  r.  Dresbach, 
63  Cal.  324.  See  the  title  "Affidavits 
of  Merits  and  Defense." 

It  is  an  abuse  of  discretion  to  open  a 
default  without  a  showing  of  merits. 
Sandowitz  r.  Duane,  62  N.  Y.  Supp.  749; 
Davis  V.  Solomon,  25  Misc.  695,  28 
Civ.  Proc.  420,  56  N.  Y.  Supp.  80; 
Marsh  r.  Griffin,  123  N.  C.  660,  31 
S.   E.   840. 

There  must  be  an  affidavit  of  merits 
to  set  aside  a  judgment  by  default 
regularly  signed.  Farden  r.  Richter, 
L.  R.  23  Q.  B.  D.  (Eng.)  124. 

"In  applications  to  set  aside  a  de- 
fault, we  regard  the  point  of  a  meri- 
torious defense  as  altogether  the  more 
important  of  the  two  required,  and 
where  a  judgment  is  evidently  unjust 
a  certain  degree  of  neglect  may,  es- 
pecially as  terms  can  be  imposed,  be 
held  excusable."  Waugh  v.  Suter,  3 
111.  App.  271. 

An  affidavit  of  merits  by  an  attor- 
ney has  been  held  insufficient.  Davis 
r.  Solomon,  25  Misc.  695,  28  Civ.  Proc. 
428,  56  N.  Y.  Supp.  80. 

A  counter  affidavit  disputing  merits 
on  application  to  set  aside  default 
judgment  for  excusable  neglect  is  en- 
tirely irrelevant  and  must  be  disre- 
garded by  courts.  Lake  v.  Jones,  49 
Ind.  296;  Griswold  Linseed  Oil  Co.  v. 
Lee,  1  S.  D.  531,  47  N.  W.  955,  36 
Am.   St.   Rep.   761. 

41.  Town  of  Omro  v.  Ward,  19  Wis. 
232. 
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c.  Ansiver  Tendered.  —  An  answer  setting  up  a  meritorious  de- 
fense should  be  tendered  with  the  moving  papers  to  entitle  a  party 
to  have  a  default  judgment  set  aside  for  matters  of  excuse/-  It  must 
be  of  a  nature  that  defeats  the  plaintiff's  claim.  A  recoupment  is  suffi- 
cient/^   A  mere  cross-action  does  not  entitle  the  defendant  to  relief.** 

d.  Diligence.  —  Application  to  open  a  default  judgment  on  the 
ground  of  mistake,  inadvertence,  surprise  or  excusable  neglect  should 
be  made  at  the  earliest  opportunity  after  notice.  The  affidavit  should 
show  diligence  where  based  on  excuse.*^ 

e.  Terms.  —  By  express  provisions  of  many  statutes  terms  may  be 
imposed  in  the  discretion  of  the  court  in  opening  default  judgments.** 

2.  By  Motion  Within  Term  for  Irregularities.  —  a.  Relief  as  a 
Right.  —  In  absence  of  a  statute,  irregularities  in  the  proceedings  in 
taking  the  judgment,  which  are  not  jurisdictional,  must  be  remedied 
by  an  application  within  the  term.*^     When  such  application  is  made 


42.  Bristor  v.  Galvin,  62  Ind.  352; 
Marsh  v.  Bast,  41  Mo.  493. 

It  should  be  duly  verified.  Bigler  v. 
Baker,  40  Neb.  325,  58  N.  W,  102G,  24 
L.  E.  A.  255. 

Discharge  in  bankruptcy  is  a  meri- 
torious defense.  Citizens'  Nat.  Bank 
V.  Branden  (N.  D.),  126  N.  W.  102, 
27   L.   E.   A.    (N.   S.)    858. 

The  statute  of  limitations  is  now  re- 
garded as  a  meritorious  defense. 

It  has  been  held  that  an  allidavit  of 
merits  may  be  accepted  as  sufficient 
substitute  for  a  verified  answer.  Wheel- 
er V.  Castor,  11  N.  D.  347,  92  N.  W. 
381,  61  L.   E.  A.   746. 

43.  Where  the  defense  includes 
matter  of  recoupment,  the  judgment 
may  be  set  aside  for  sufiicient  cause. 
Slack  V.  Casey,  22  111.  App.  412. 

44.  Slack  V.  Casey,  22  111.  App.  412. 

45.  Diligence  required  in  setting 
aside  default  judgment  allows  a  rea- 
sonable time  to  search  records  for  data 
and  to  prepare  papers.  Wheeler  v. 
Castor,  11  N.  D.  347,  92  N.  W.  381,  61 
L.  E.  A.  746. 

Waiting  the  determination  of  an- 
other motion  will  in  some  cases  ex- 
cuse delay  in  making  a  motion  to  set 
aside  a  judgment.  Eobbins  v.  Kountz, 
44  Wis.  558. 

46.  It  is  in  the  sound  discretion  of 
the  trial  court  to  impose  terms  on 
opening  a  default  for  excuse.  No 
abuse  to  impose  terms  of  $25.  Mein- 
ers  V.  Frederick  Miller  Brew.  Co.,  78 
Wis.  364,  47  N.  W.  430,  10  L.  E.  A. 
586. 

Terms  may  be  imposed 'and  a  judg- 
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ment,  deprived  of  its  res  judicata  fea- 
tures, may  be  retained  as  security  in 
opening  a  default  judgment,  in  case 
of  excusable  neglect.  Griswold  Lin- 
seed Oil  Co.  V.  Lee,  1  S.  D.  531,  47 
N.   W.  955,  36  Am.  St.  Eep.  761. 

47.  A  court  having  jurisdiction  may 
exercise  its  power  irregularly  but  not 
erroneously,  in  which  case  it  must  be 
corrected  by  motion.  Paine 's  Lessee 
r.  Mooreland,  15  Ohio  435,  45  Am. 
Dec.  585. 

Belief  for  irregularities  cannot  be 
granted  after  term.  Day  v.  Mertlock, 
S7  Wis.  577,  583,  58  N.  W.  1037;  Mc- 
Bride  V.  Wright,  75  Wis.  306,  43 
N.  W.  955. 

If  the  defendant  has  had  his  day  lu 
court,  the  failure  to  give  statutory 
notices  in  subsequent  proceedings  is 
an  irregularity.  Salter  v.  Hilgen,  40 
Wis.  363. 

A  default  judgment  prematurely  en- 
tered will  not  be  vacated  at  a  sub- 
sequent term,  it  being  merely  an  ir- 
regularity (Pier  V.  Amory,  40  Wis. 
571;  Salter  v.  Hilgen,  40  Wis. 
363),  but  if  the  judgment  is  void  a 
motion  no  matter  when  made  should 
be  granted  (Salter  v.  Hilgen,  supra; 
Landon  r.  Burke,  33  Wis.  452). 

A  judgment  will  not  be  set  aside 
for  irregularities,  where  it  is  not  void, 
after  the  term,  except  where  otherwise 
provided  by  statute.  Ariz. — In  re 
Zeckendorf's  Estate,  7  Ariz.  328,  64 
Pac.  492.  Ky.— Delker  v.  Evans' 
Admr.,  23  Ky.  L.  Eep.  2451,  67  S.  W. 
837;  Bickel  f.  Kraus,  100  Ky.  728, 
39  S.  W.  414.  Mo.— Ozark  Co.  v.  Tate, 
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within  the  time  allowed,  it  becomes  a  matter  of  right  and  not  a  favor 
and  must  be  allowed.*^ 

A  party  should  proceed  -with  diligence.*^ 

b.  Merits.  —  Answer.  —  It  is  not  generally  necessary  to  show  merits 
in  asking  relief  from  a  default  judgment  obtained  through  irregulari- 
ties. The  cause  not  arising  from  an  act  or  neglect  of  the  defendant, 
he  has  not  to  overcome  the  suspicion  of  a  technical  defense.  This 
distinction   has   not   always  been  preserved,   especially  in   statutes.^" 

3.  By  Motion  After  Term.  —  a.  Clerical  Error  in  Judgment.  —  A 
judgment  may  be  corrected  where  a  clerical  mistake  appears,  after 
the  term,  or  statutory  period.  It  should  correspond  with  that  pro- 
nounced by  the  court."^ 


109  Mo.  265,  18  S.  W.  1088,  32  Am. 
St.  Rep.  664.  N.  Y.— MacXabb  v.  Por- 
ter Air-Lighter  Co.,  60  N.  Y.  Supp. 
694. 

At  common  law  the  court  did  not  va- 
cate a  judgment  after  the  term.  People 
V.  Denver,  33   Colo.  405,  80  Pac.  1065. 

A  judgment  irregularly  taken  by  de- 
fault is  not  subject  to  collateral  at- 
tack. Reed  v,  Nicholson,  158  Mo.  624, 
59  S.  W.  977. 

48.  Branstetter  v.  Rives,  34  Mo. 
318,  322;  Roberts  v.  Pawley,  50  S.  C, 
491,   27   S.   E.   913. 

49.  In  case  of  irregularity  the  party 
complaining  must  take  the  first  rea- 
sonable opportunity  after  notice. 
Staunton  Coal  Co.  v.  Menk,  197  111. 
369,   64   X.   E.   278. 

50.  Xo  aflSdavit  of  merits  is  re- 
quired in  case  of  irregularities.  Bran- 
stetter r.  Rives,  34  Mo.  318;  Knowls 
V.   Fritz,   58    Wis.   216,    16   X.   W.    621. 

Where  the  judgment  is  regular  "it 
is  only  natural  that  the  court  should 
suspect  that  the  object  of  the  ap- 
plicant is  to  set  up  some  mere  tech- 
nical case."  Farden  r.  Richter,  L.  R. 
23  Q.  B.  Div.  (Eng.)   124. 

"It  is  obvious  that  the  rule  (re- 
quiring merit  to  be  shown)  must  have 
some  exceptions,  as  it  is  easy  to  con- 
ceive of  cases,  as,  for  instance,  where 
a  default  is  taken  against  a  defendant 
before  the  expiration  of  the  time  al- 
lowed him  to  plead,  where  every  pos- 
sible presumption  of  law  that  a  de- 
fault could  raise  against  him  would 
be  entirely  removed  by  merely  point- 
ing out  such  gross  irregularity." 
Browning  v.  Roane,  9  Ark.  354,  50  Am. 
Dec.    218. 


In  England  merit  must  be  shown 
if  the  judgment  has  been  regularly 
signed.  Farden  v.  Riehter,  L.  R.  23 
Q.  B.  Div.  (Eng.)  124;  Hammond  v. 
Sehofield,  L.  E.  (1891)  1  Q.  B.  (Eng.) 
455. 

In  some  courts  it  has  been  held  that 
there  must  be  a  showing  of  merit  to 
vacate  a  judgment  for  irregularity. 
Heflfner  t:  Gunz,  29  Minn.  108,  12 
X^  W.  342;  Scott  v.  Mutual  Reserve 
Fund  Life  Assn.,  137  X.  C.  515,  50 
S.  E.  221. 

Irregularity  is  included  in  some 
statutes  in  cases  where  merits  must 
be  shown.  Schuler  v.  Fowler,  63  Kan. 
98,  64  Pac.  1035;  Follett  r.  Alexander, 
58  Ohio  St.  202,  50  X.  E.  720. 

The  affidavit  to  set  aside  a  default 
judgment  for  irregularity  must  show 
that  defendant  has  been  prejudiced. 
Everett  v.  Reynolds,  114  X.  C.  366, 
19  S.  E.  233. 

No  answer  is  required  on  an  applica- 
tion to  set  aside  a  default  judgment 
for  irregularity.  Knowls  v.  Fritz,  58 
Wis.  216,  16  X.  W.  621. 

51.  Boro  r.  Holtzhauer,  23  Ky.  L. 
Rep.  2317,  67  S.  W.  30. 

Mistake  does  not  refer  to  mistake 
of  court.  Clerical  mistakes  in  judg- 
ment may  be  corrected  at  any  time 
while  the  judgment  remains  unexe- 
cuted. McClure  v.  Bruck,  43  Minn. 
305,  45  X.  W.  438;  Bohlen  v.  Metro- 
politan Elev.  R.  Co.,  121  X.  Y.  546, 
24  X.  E.  932. 

Errors  or  mistakes  not  of  the  judge 
may  be  corrected  after  the  term  so  as 
"to  make  the  record  conform  to  the 
judgment  actuallv  pronounced."  Scheer 
v.   Keown,  34  Wis.   349,  353. 
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b.  Decree  in  E quit tj.  — Courts  of  equity  retain  power  over  their 
decrees  beyond  the  term  in  which  they  were  rendered." 

c.  Void  Judgment.  —  A  void  judgment  may  be  set  aside  at  any 
time,  without  showing  merits  or  offering  to  answer/"^ 

4.  By  Motion  After  Substituted  Service.  —  a.  Diligence.  —  There 
is  po  presumption  of  laches  against  the  defendant  on  application  to 
open  a  default  judgment  on  substituted  service.^*     The  question  of 


52,  Under  Act  of  2  Geo.  IV  and 
Wm.  IV,  ch.  36,  decree  taken  pro  con- 
fesso  did  not  become  absolute  against 
an  absconding  defendant  until  seven 
years.  Under  Gen.  Orders  it  may  be 
made  absolute  after  three  years.  1 
Danl.   Ch.  PI.   &  Pr.   *529,  530. 

Under  Eule  XIX  of  Eules  of  Prac- 
tice for  the  courts  of  equity  of  the 
United  States  a  "decree  entered  shall 
be  deemed  absolute,  unless  the  Court 
shall-  at  the  same  term  set  aside  the 
same,  or  enlarge  the  time  for  filing 
the  answer,  upon  cause  shown  upon 
motion  and  affidavit  of  the  defend- 
ant." 

Where  a  defendant  personally  served 
had  entered  his  appearance  and  no 
notice  was  served  on  his  solicitors  and 
decree  was  entered  in  1884,  the  decree 
was  opened  and  petition  for  a  bill  of 
review  filed  in  1889  and  leave  granted 
and  the  bill  filed  in  1890.  Cook  v. 
French,  96  Mich.  525,  56  N.  W.  101. 

"It  is  well  settled  that  opening  a 
decree,  and  permitting  a  defendant  to 
come  in  and  defend,  is  a  matter  with- 
in the  sound  discretion  of  the  court, 
when  applied  for  within  a  reasonable 
time."  Low  v.  Mills,  61  Mich.  35,  44, 
27  N.  W.  877;  Brewer  v.  Dodge,  28 
Mich.   360. 

"The  Court  will  open  a  decree,  reg- 
ularly obtained  by  default,  even  after 
enrollment,  for  the  purpose  of  giving 
a  defendant  an  opportunity  to  make 
his  defense,  where  such  defense  is 
meritorious,  and  he  has  not  been  heard 
in  relation  to  it,  either  through  mis- 
take, accident  or  surprise."  Mutual 
Life  Ins.  Co.  v.  Sturges,  32  N.  J.  Eq. 
€78,   680;  s.  c,  33  N.  J.  Eq.  328. 

"In  Cawley  v.  Leonard,  1  Stew.  Eq. 
467,  the  appellants  had  petitioned  for 
similar  relief  three  years  after  sheriff's 
conveyances  were  executed,  and  the 
chancellor  had  refused  the  prayer.  On 
appeal  to  this  court,  the  relief  asked 
for  was  given  on  the  ground  of  sur- 
prise  and   merits.''     Mutual   Life  Ins. 
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Co.  V.  Sturges,  33  N.  J.  Eq.  328,  331. 
53.  If  judgment  is  void,  remedy  by 
motion  in  court  where  rendered  at  any 
time.  Murdock  v.  DeVries,  37  Cal. 
527. 

An  affidavit  of  merits  is  not  neces- 
sary to  relief  from  a  judgment  based 
on  want  of  service.  Stubbs  v.  Mc- 
Gilliss,  44  Colo.  138,  96  Pac.  1005,  130 
Am.  St.  Rep.  116,  18  L.  R.  A.  (N.  S.) 
405. 

"Lapse  of  time  is  not  a  bar  to 
granting  a  motion"  to  set  aside  a 
judgment  void  for  want  of  jurisdic- 
tion. Merits  need  not  be  shown.  Heff- 
ner  v.  Gunz,  29  Minn.  108,  12  N.  W. 
342. 

A  judgment  by  default  for  service 
on  the  wrong  party  is  a  nullity  and 
may  be  set  aside  without  any  sug- 
gestion of  merits,  or  disregarded  when 
and  wherever  the  entire  lack  of  juris- 
diction is  made  to  appear.  Flowers 
r.  King,  145  N.  C.  234,  58  S.  E.  1074, 
122  Am.  St.  Rep.  244. 

If  a  court  act  without  jurisdiction, 
its  act  or  judgment  is  wholly  void  and 
is  as  though  it  had  not  been  done. 
Paine 's  Lessee  v.  Mooreland,  15  Ohio 
435,  45  Am.  Dec.  585. 

The  party  is  demanding  a  right  not 
asking  a  favor.  Roberts  v.  Pawley,  50 
S.  C.  491,  27  S.  E.  913. 

No  merits  need  be  shown  on  motion 
to  set  aside  a  void  judgment.  Dixon 
V.  Pluns,  98  Cal.  384,  33  Pac.  268,  35 
Am.  St.  Rep.  180,  20  L.  R.  A.  (N.  S.) 
698;  Bennett  v.  Supreme  Tent  K.  of 
M.,  40  Wash.  431,  82  Pac.  744,  2  L.  R. 
A.    (N.   S.)    389. 

The  court  may  vacate  a  void  judg- 
ment after  the  term  in  which  it  was 
rendered.  MacFarland  v.  Saunders,  25 
App.  Cas.  (D.  C.)  438;  Scheer  v. 
Keown,  34  Wis.  349,  353;  Aetna  Life 
Ins.  Co.  v.  McCormick,  20  Wis.  265, 
269. 

54.  Frankoviz  v.  Smith,  35  Minn. 
278,  28  N.  W.  508. 
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diligence  when  raised  is  addressed  to  the  discretion  of  the  trial  court/^ 
In  case  of  substituted  service  under  the  statute  the  party  applying 
within  the  time  fixed  has  an  absolute  right  to  have  the  default  judg- 
ment set  aside,  if  diligent.^" 

b.  Meritorious  Defense.  —  Under  the  requirements  of  the  statutes 
merits  should  be  shown  and  an  answer  tendered  setting  out  a  mer- 
itorious defense.^^ 

5.  By  Motion  for  New  Trial  After  Default  at  Trial.  —  A  motion 
to  set  aside  the  judgment  and  for  a  new  trial  based  on  excusable 
neglect  is  the  appropriate  means  of  relief  from  a  default  at  trial  after 
issue  joined.'^^ 

6.  Appeal.  —  a.  Direct  for  Error  in  Judgment.  —  If  an  error 
enters  into  the  judgment  by  default,  an  appeal  may  be  taken  direct 
from  the  judgment  without  the  intervention  of  a  motion  in  the  trial 
court.^^ 

b.  After  Motion  for  Irregularities.  —  A  motion  must  be  made  in 
the  court  below  to  set  aside  a  default  judgment  for  irregularities  in 
proceedings.''" 


55.  Long  f.  Long,  112  Minn.  400, 
128  N.  W.  464,  140  Am.  St.  Kep.  495. 

56.  Long  f.  Long,  112  Minn.  400, 
128  N.  W.  464,  140  Am.  St.  Rep.  495; 
Pier  V.  Millerd,  63  Wis.  33,  22  N.  W, 
759. 

A  judgment  by  default  on  substituted 
service  may  be  opened  within  the 
statutory  period  by  a  subsequent  pur- 
chaser of  the  property,  on  proper 
showing.  A  case  of  quieting  title 
opened  by  a  purchaser  of  a  mortgage. 
Leslie  v.  Gibson,  80  Kan.  504,  103  Pac. 
115,  133  Am.  St.  Kep.  219,  26  L.  K.  A. 
(N.   S.)    1063. 

57.  Eauer's  L.  &  C.  Co.  v.  Gilleran, 
138  Cal.  352,  354,  71  Pac.  445;  Ful- 
weiler  r.  Hog's  Back  C.  M.  Co.,  83  Cal. 
126,  129,  23  Pac.  65.  See  also  IV,  F, 
1,  b,  supra. 

58.  McArthur  v.  Slauson,  60  Wis. 
293,   19   N.    W.   45. 

59.  A  decree  pro  confesso  must  be 
confined  to  matter  in  the  bill  9t  it 
will  be  subject  to  appeal.  Ohio  Cent. 
R.  Co.  v.  Central  Trust  Co.,  133  U.  S. 
83,  10  Sup.  Ct.  235,  33  L.  ed.  561. 

A  judgment  by  default  not  justified 
by  the  facts  and  prayer  is  appealable. 
Northern  Trust  Co.  v.  Albert  Lea  Col- 
lege, 68  Minn.  112,   71  X.  W.  9. 

If  a  judgment  is  void  on  the  face 
of  the  records  on  jurisdictional  grounds, 
a  motion  should  be  made  in  the  court 
below.     On   appeal   from   a   void  judg- 


ment the  court  has  nothing  on  which 
to  act.  Armour  Packing  Co.  f.  Howe, 
62  Kan.  587,  64  Pac.  42. 

60.  "So  long  as  a  party  has  a  right 
to  apply  to  the  court  of  original  juris- 
diction for  the  correction  of  errors, 
he  cannot  invoke  the  powers  of  an 
appellate  tribunal."  McLean  f.  Ter- 
ritory,  8   Ariz.   195,   71  Pac.   926,   930. 

Motion  to  set  aside  a  default  judg- 
ment for  irregularities  must  first  be 
made  in  court  below.  Then,  if  refused, 
the  order  will  be  reversed.  Eeed  v. 
Nicholson,  158  Mo.  624,  59  S.  W.  977 
(not  open  to  collateral  attack  for  ir- 
regularities); Lawther  v.  Agee,  34  Mo. 
372. 

The  practice  in  North  Dakota  is  to 
attack  all  irregularities  in  the  entry 
of  a  default  judgment  by  a  motion 
in  the  court  below  to  set  it  aside. 
Questions  as  to  error  in  relief  granted 
are  never  reviewed  on  motion  to  set 
it  aside.  Nichells  r.  Nichells,  5  N.  D. 
125,  64  N.  W.  73,  57  Am.  St.  Eep.  540, 
33  L.  R.  A.  515. 

"Generally,  relief  from  irregularities 
in  the  entry  of  judgment  should  be 
first  sought  in  the  trial  court;  but  an 
entry  of  judgment  as  for  default,  when 
there  is  no  default  in  fact,  is  too  grave 
an  irregularity  not  to  be  taken  notice 
of  upon  appeal  from  the  judgment." 
Reichert  v.  Lonsberg,  87  Wis.  543,  58 
N.  W.  1030. 
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G  Collateral  Attack.  — 1.  Want  of  Jurisdiction.  —  a.  Ap- 
pearing of  Record.  — ^hen  any  judgment  or  decree  is  presented  as 
the  foundation  of  a  legal  right  and  the  face  of  the  record  affirmatively 
shows  want  of  jurisdiction,  it  is  held  generally  that  the  judgment  or 
decree  may  be  disregarded." 

The  question  of  jurisdiction  has  been  previously  considered  in  this 
article.'^-  The  officer's  return  is  a  part  of  the  record  and  controls 
the  recitals  of  the  judgment  on  the  question  of  jurisdiction  by  service 
of  process."^  There  are  some  cases  holding  that  the  recitals  are  con- 
clusive notwithstanding  the  return  is  defective.""'  If  the  record  of  a 
court  is  silent  on  the  question  of  jurisdiction  and  the  court  is  one  of 
general  jurisdiction,  it  will  be  presumed  that  jurisdiction  was  ob- 
tained.*^' In  inferior  courts  the  opposite  rule  applies  and  the  jurisdic- 
tional facts  must  affirmatively  appear."^ 

b.  Extrinsic  Proof.  —  Where  a  judicial  record  contains  a  return 
by  an  officer  of  the  court  showing  due  service  of.  a  process  on  a 
party  against  whom  a  judgment  by  default  has  been  rendered,  there 
is  a  conflict  of  authority,  in  case  of  domestic  judgments,  as  to  whether 
or  not  extrinsic  proof  can  be  introduced  in  a  collateral  proceeding  to 
contradict  such  return."     Where  the  return  of  service  is  by  a  per- 


61.  The  want  of  due  personal  serv- 
ice is  the  want  of  due  process  of  law. 
National  Exch.  Bank  v.  Wiley,  195 
U.  S.  257,  270,  25  Sup.  Ct.  70,  49  L. 
ed.   184. 

When  a  return  is  open  to  two  con- 
structions one  of  which  is  valid  and 
consistent  with  the  recitals  of  the 
judgment,  the  judgment  is  not  subject 
to  collateral  attack.  Point  Pleasant 
V.  Greenlee  &  Harden,  63  W.  Va.  207, 
60  S.  E.  601,  129  Am.  St.  Rep.  971. 
See  the  title  "Judgment." 

62.  See  supra,  III,  A;  ITI,C;  IV,  C; 

IV,  D. 

63.  XT.  S. — Settlemeir  v.  Sullivan,  97 
U.  S.  444,  24  L.  ed.  1110;  Galpin  r. 
Page,  18  Wall.  350,  21  L.  ed.  959. 
Colo.— Stubbs  V.  McGillis,  44  Colo.  138, 
96  Pac.  1005,  130  Am.  St.  Rep.  116, 
18  L.  R.  A.   (N.  S.)   405.     Ga.— Hobby 

V.  Bunch,  83  Ga.  1,  10  S.  E.  113,  20 
Am.  St.  Rep.  301.  111.— Hemmer  f. 
Wolfer,  124  111.  435,  16  N.  E.  652;  Bots- 
ford  V.  O  ^Conner,  57  111.  72.  la. 
Mayfield  v.  Bennett,  48  Iowa  194. 
Mo. — Cloud  V.  Inhab.  of  Pierce  City, 
86  Mo.  357.  W.  Va.— Town  of  Point 
Pleasant  v.  Greenlee,  63  W.  Va.  207, 
60  S.  E.  601,  129  Am.  St.  Rep.  971. 
Wis.— Pollard  v.  Wegener,  13  Wis.  569. 
See  the  titles  "Process;"  "Service  of 
Process  and  Papers." 
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64.  Cal.  — Reily  r.  Lancaster,  39  Cal. 
354;  Hohn  r.  Kelly,  34  Cal.  391,  94 
Am.  Dec.  742.  111.— Bradley  v.  Drone, 
187  111.  175,  58  N.  E.  304,  79  Am. 
St.  Rep.  214.  Me.— Blaisdell  v.  Pray, 
68   Me.   269. 

See  criticism  of  above  cases  in  Cloud 
i\  Inhab.   of  Pierce  City,  86   Mo.  357. 

65.  Coan  v.  Clow,  83  Ind.  417; 
Crown  R.  E.  Co.  v.  Rogers  Com.,  i32 
Ky.  790,  117  S.  W.  275,  136  Am.  St. 
Rep.  202.  See  the  titles  "Judgment;" 
' '  Jurisdiction. ' ' 

66.  Crown  R.  E.  Co.  v.  Rogers 
Com.,  132  Ky.  790,  117  S.  W.  275,  136 
Am.   St.   Rep.   202. 

67.  The  recital  of  service  in  the 
record  of  a  domestic  judgment  is  con 
elusive  on  collateral  attack.  U.  S 
Colt  V.  Colt,  48  Fed.  385;  Doe  ex  dem 
Sargeant  v.  State  Bank,  4  McLean  339 
346,  21  Fed.  Cas.  No.  12,360.  Cal 
Ilariish  v.  Bramer,  71  Cal.  155,  11 
Pac.  888;  Eitel  v.  Foote,  39  Cal.  439 
Conn. — Bridgeport  Sav.  Bank  v.  Eld 
redge,  28  Conn.  556,  73  Am.  Dec.  688 
111.— Osgood  V.  Blackmore,  59  111.  261 
265.  Mo.— Lingo  r.  Burford,  18  S.  W 
1081;  Rum  felt  v.  O 'Brian,  57  Mo.  569 
572,  Tenn. — Harris  v.  McClanahan,  11 
Lea  181,  185.  TiSX.— Letney  v.  Mar 
shall,  79  Tex.  513,  15  S.  W.  586.  Va, 
Marrow  v.  Brinkley,  85  Va.  55,  6  S.  E 
605. 
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son     not     an     officer    his     affidavit     thereof     is     not     conelusive.^^ 


"It  is  the  settled  law  of  this  state 
that  the  judgment  of  a  court  of  com- 
petent jurisdiction  cannot  be  collater- 
ally attacked  unless  the  record  affirma- 
tively shows  lack  of  jurisdiction  (Wil- 
liams V.  Haynes,  77  Tex.  284,  13  S.  W. 
1029,  19  Am.  St.  Rep.  752);  and  that 
a  recital  in  a  judgment  of  service  of 
citation  on  a  defendant  involves  abso- 
lute verity  in  a  collateral  proceeding." 
Douglas  1-.  State,  58  Tex.  Cr.  122,  124 
S.  W.  933,  137  Am.  St.  Rep.  930.  This 
was  a  case  of  an  attempt  to  exclude  a 
divorced  wife's  testimony  against  the 
defendant  in  a  murder  trial  on  the 
ground  that  the  divorce  proceeding 
was  void  for  want  of  service  of  the 
process. 

This  doctrine  seems  to  be  based  on 
the  common  law  rule  that  in  the  case 
of  a  mesne  or  of  a  final  process  the 
return  of  the  sheriff  was  conclusive 
and  the  defendant  was  required  to  re- 
sort to  his  action  against  the  sheriff. 
"Watson  r.  "Watson,  6  Conn.  334. 

Jurisdictional  questions  were  not  in- 
volved in  many  cases  followed  because 
jurisdiction  depended  at  common  law 
on  the  actual  presence  of  the  defend- 
ant in  court.     3  Bl.   Com.  292. 

"The  Roman  law  required  citation 
at  least,  and  our  common  law  never 
suffering  any  fact  (either  civil  or 
criminal)  to  be  tried  till  it  had  pre- 
viously compelled  appearance  of  the 
party   concerned."     4   Bl.   Com.   283. 

At  common  law  on  the  question  of 
the  conclusiveness  of  the  sheriff's  re- 
turn it  has  been  said:  "If  the  sheriff 
returns  a  man  outlawed  of  felony,  he 
may  aver  against  the  return."  19 
Vin.  Abr.  196.  And  "in  praecipe  quod 
reddat,  at  the  summons  returned,  de- 
fendant may  say  that  his  name  is  T.  B. 
and  that  he  was  summoned  by  the 
name  of  J.  B.  because  otherwise  Tie 
shall  lose  the  land  hy  default."  19 
Yin,  Abr.  196.  And  "because  now 
they  are  in  another  action,  the  party 
may  say  he  was  not  warned,  though 
his'  averment  be  contrary  to  the  re- 
turn of  the  sheriff."  19  Vin.  Abr. 
197.  And,  as  a  reason  for  holding  the 
return  conclusive,  that  a  man  cannot 
aver  contrary  to  the  return  of  a 
sheriff  in  a  mesne  process  without  an 
action  against  him  because  he  is  only 
an  oflScer  of  the  court  and  lias  no  day 


in  court  to  answer  the  party.  19  Yin. 
Abr.    201. 

There  are  high  authorities  holding 
that  a  party  may  contradict  the  sher- 
iff's return  by  extrinsic  proof,  U.  S. 
Secrist  r.  Green,  3  Wall.  744,  18  L.  ed. 
153.  Cal.— McMinn  v.  Whelan,  27  Cal. 
300.  Conn.  —  Watson  v.  Watson,  6 
Conn.  334.  111.  — Goudy  v.  Hall,  30  111. 
109. 

"It  is  the  rule  in  this  state  that  the 
return  of  an  officer  as  to  service  of 
process  may  be  impeached  by  extrinsic 
evidence."  Goble  f.  Brenneman,  75 
Neb.  309,  106  N.  W.  440,  121  Am.  St. 
Rep.  813;  Ferguson  v.  Crawford,  70 
N.  Y.  253,  26  Am.  Rep.  589;  Adams  v. 
Saratoga  &   W.  R.   Co.,  10  N.  Y.  328. 

"If  the  defendant  had  not  proper 
notice  of,  and  did  not  appear  to  the 
original  action,  all  the  state  courts, 
with  one  exception,  agree  in  opinion 
that  the  paper  introduced  as  to  him  is 
no  record;  but  if  he  cannot  show,  even 
against  the  pretended  record  that  fact, 
on  the  alleged  ground  of  the  uncon- 
trolable  verity  of  the  record,  he  is 
deprived  of  his  defense  by  a  process 
of  reasoning  that  is  to  my  mind  little 
less  than  sophistry.  The  plaintiffs  in  ef- 
fect declare  to  the  defendant:  The  paper 
declared  on  is  a  record,  because  it  says 
you  appeared,  and  you  appeared  be- 
cause the  paper  is  a  record.  This  is 
reasoning  in  a  circle."  Starbuck  v. 
Murray,   5  Wend.    (N.  Y.)    148. 

In  his  opinion  in  Pollard  r.  Wegener, 
13  Wis.  569,  Dixon,  C.  J.,  saj-s:  "To 
say  in  such  a  ease,  what  all  must  ad- 
mit, that  the  power  of  the  court  to 
proceed  or  to  create  a  record  depended 
upon  the  fact  that  the  subpoena  had 
been  properly  served,  and  at  the  same 
time  to  say  that  the  defendant  in  the 
action  is  concluded,  by  a  false  allega- 
tion that  it  was  so  served,  from  show- 
ing that  it  was  not,  is  certainly  a 
most  fallacious  mode  of  reasoning  .  .  . 
It  is,  as  Judge  Marcy  says  in  Starbuck 
V.  Murray,  5  Wend.  (N.  Y.)  148,  rea- 
soning in  a  circle." 

68.  "The  return  of  personal  serv- 
ice not  being  made  by  an  officer,  but 
by  a  private  person,  his  affidavit  _  of 
such  service  is  open  to  contradiction 
by  the  defendant  and  he  is  at  liberty 
to  show  that  no  such  service  was  made 
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In  case  of  judgments  of  another  state  the  courts  in  nearly  every 
state  permit  the  recitations  of  the  record  as  to  jurisdiction  to  be  con- 
tradicted by  extrinsic  evidence.^^ 

2.  Irregularities  in  Substituted  Service.  —  Certain  irregularities 
in  obtaining  substituted  service  will  render  proceedings,  not  simply 
erroneous,  but  void  and  subject  to  collateral  attack."''  There  are  cases 
that  place  proceedings  quasi  in  rem  on  the  same  basis  as  proceedings 
in  rem  which  depend  on  seizure  alone  to  confer  jurisdiction.'^  If 
matter  which  forms  the  basis  of  proceedings  quasi  in  rem  can  be  rea- 
sonably inferred,  though  not  expressly  stated,  as  required  on  direct 
attack,  it  will  sustain  the  proceedings  on  collateral  attack."  Jq  grat- 
ing the  name  of  the  defendant  the  utmost  exactness  must  be  used  for 


upon  him."  Detroit  Free  Press  Co.  v. 
Bagg,  78  Mich.  650,  44  N.  W.  149. 

"The  practice  of  allowing  process 
to  be  served  by  persons  other  than 
an  officer  of  the  law  or  his  deputy,  act- 
ing under  oath,  is  a  relaxation  of  the 
common  law  rule,  and  no  presumption 
is  to  be  indulged  in  such  cases  upon 
facts  which  are  not  wholly  inconsistent 
wdth  any  other  hypothesis  than  that 
the  service  was  legally  and  properly 
made."     Sayles  v.  Davis,  20  Wis.  302. 

69.  Eecitations  in  record  of  juris- 
dictional facts  may  be  disputed  on  col- 
lateral attack  in  another  state  than 
that  in  which  the  judgment  is  ren- 
dered in  default  judgments.  In  this 
respect  there  is  a  diflfercnce  in  the 
conclusiveness  of  judgments  on  col- 
lateral attack  in  the  state  where  ren- 
dered. If  want  of  jurisdiction  in  col- 
lateral attack  is  not  made  to  appear 
the  judgment  is  just  as  conclusive  as 
in  its  own  state.  Estate  of  Hancock, 
156  Cal.  804,  106  Pac.  58,  134  Am. 
St.  Eep.  177.  See  the  title  "Judg- 
ment. ' » 

It  may  be  shown  collaterally  that 
jurisdiction  did  not  exist  in  case  of 
judgments  of  other  states.  "Speak- 
ing by  Mr.  Justice  Bradley  this  court 
adjudged  in  the  language  of  Story, 
that  the  Constitution  'did  not  make 
the  judgments  of  other  states  domestic 
judgments  to  all  intents  and  purposes, 
but  only  gave  a  general  validity,  faith 
and  credit  to  them  as  evidence'  and, 
upon  an  elaborate  review  of  previous 
cases,  that  'the  jurisdiction  of  the 
court  by  which  a  judgment  is  rendered 
in  any  state  may  be  questioned  in  a 
collateral  proceeding  in  another  state, 
notwithstanding  the  provision  of  the 
fourth  article  of  the  Constitution  and 
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law  of  1790  (Rev.  Stat.  §905  et  seq.), 
and  notwithstanding  the  averments 
contained  in  the  record  of  the  judg- 
ment itself."  National  Exch.  Rank  v. 
Wilev,  195  U.  S.  257,  269,  25  Sup.  Ct. 
70,  49  L.  ed.  184. 

70.  Whore  two  allegations  in  an 
affidavit  for  publication  are  so  incon- 
sistent that  both  cannot  be  true,  "one 
allegation  contradicts,  counteracts  and 
nullifies  the  other,"  and  the  judgment 
is  void.  Hinkle  f.  Lovelace,  204  Mo. 
208,  102  S.  W.  101.5,  120  Am.  St.  Eep. 
698,  11  L.  E.  A.  (N.  S.)  730. 

Failure  to  show  by  affidavit  that  a 
non-resident  cannot  be  served  with 
process  within  the  state  where  required 
by  statute  was  held  to  render  pro- 
ceedings in  petition  void  when  col- 
laterally brought  in  question.  Ken- 
nedv  r.  Lamb,  182  N.  Y.  228,  74  N.  E. 
834,  108  Am.  St.  Eep.  800. 

71.  Jurisdiction  depends  on  r^iz- 
ure;  notice  in  proceedings  quasi  in  rem 
is  not  necessary  to  jurisdiction.  Cooper 
V.  Eeynolds,  10  Wall.  (U.  S.)  308,  317, 
19  L.  ed.  931;  Paine 's  Lessee  v.  Moore- 
land,  15  Ohio  435,  45  Am.  Dec.  585. 
This  was  a  case  of  attachment  of 
real  property.  Held  that  the  court 
had  jurisdiction  and  exercised  it  er- 
roneously where  notice  was  not  given 
to  owner. 

72.  Chapman  v.  Moore,  151  Cul.  509, 
91  Pac.  324,  121  Am.  St.  Eep.  130; 
Finn  V.  Howard,  77  Kan.  421,  94  Pac. 
801,  127  Am.  St.  Eep.  420.  See  supra, 
III,  C,  2. 

Not  Every  Irregularity  Ij  Fatal. 
In  condemnation  proceedings  the  fact 
that  one  of  the  appraisers  was  not 
a  freeholder  was  an  irregularity  not 
going    to    the    jurisdiction.      Huling    v. 
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the  reason  that  a  mistake  would  be  positively  misleading."     If  the 
middle  initial  of  a  name  is  used  it  must  be  right/* 

Certain  improprieties,  not  specifically  condemned  by  statute,  but 
which  tend  to  facilitate  the  perpetration  of  fraud,  have  been  held  to 
render  proceedings  void  on  collateral  attack."^  A  judgment  by  default 
on  facts  not  constituting  a  cause  of  action,  or  which  goes  outside 
the  allegations,  is  subject  to  collateral  attack."® 


Kaw  Val.  R.  Co.,  130  U.  S.  559,  9 
Sup.    Ct.   603,   32  L.   ed.   1045. 

73.  D'Autremont  v.  Anderson  Iron 
Co.,  104  Minn.  165,  116  X.  W.  357, 
124  Am.  St.  Kep.  615,  17  L.  E.  A. 
(N.  S.)   236. 

In   a   suit   to    quiet   title   tte   notice 

of   publication   was   directed   to  

Whitney  and Whitney,  his  wife. 

After  publication  the  petition  was 
amended  by  inserting  "Florence  I." 
as  name  of  wife.  Motion  made  by 
Florence  D.  Whitney,  unmarried,  to  set 
aside  judgment  was  denied.  Eeversed 
and  judgment  held  void.  Whitney  v. 
Masemore,  75  Kan.  522,  89  Pac.  914, 
121  Am.  St.  Eep.  442,  11  L.  E.  A. 
(N.  S.)  676. 

74.  D'Autremont  v.  Anderson  Iron 
Co.,  104  Minn.  165,  116  N.  W.  357, 
124  Am.  St.  Eep.  615,  17  L.  R.  A.  (X.  S.) 
230.  See  the  titles  "Abbreviations;" 
"Names;"    "Parties." 

75.  Where  a  default  judgment  was 
taken  on  an  affidavit  of  publication 
sworn  to  before  the  plaintiff  as  a  no- 
tary public,  the  judgment  was  held 
void  in  absence  of  statute  disqualify- 
ing him  to  so  act.  Empire  Eeal  Est. 
etc.  Co.  f.  Beechley,  137  Iowa  7,  114 
N.  W.  556,  126  Am.  St.  Eep.  248. 

76.  Minn. — Sache  f.  Wallace,  101 
Minn.  169,  112  X.  W.  386,  118  Am. 
St.  Eep.  612,  11  L.  E.  A.  (X.  S.)  803. 
Miss.— Armstrong  f.  Barton,  42  Miss. 
506;  Steele  f.  Palmer,  41  Miss.  88. 
Neb. — Lincoln  Nat.  Bank  v.  Virgin,  36 
Xeb.  735,  55  X.  W.  218,  38  Am.  St. 
Rep.  747.  N.  J. — Munday  v.  Eahway, 
43  X.  J.  L.  338;  Eevnolds  v.  Stockton, 
43  X.  J.  Eq.  211.  10  Atl.  3S5,  6  Am. 
St.  Eep.  877;  Williamson  v.  Probasco, 
8  X.  J.  Eq.  571  (this  was  a  decree 
taken  pro  confesso  against  a  prior 
mortgagor  which  notwithstanding 
statement  in  pleadings  of  priority  of 
such  mortgage  decreed  sale  of  prem- 
ises to  satisfv  second  mortgage).  N.  Y. 
Lewis  V.  Smith,  9  X.  Y.  502,  61  Am. 
Dec.  706.     Wis.— Straight  v.  Harris,  14 


Wis.  509;  Strobe  v.  Downer,  13  Wis. 
11,   80  Am.  Dec.   709. 

"A  judgment  rendered  by  a  court 
of  competent  jurisdiction  in  a  case 
brought  before  it,  however  erroneous- 
ly the  jurisdiction  may  have  been  ex- 
ercised, is  one  thing,  and  a  judgment 
entered  by  a  court  of  like  jurisdiction 
in  a  case  not  before  it,  is  another 
and  a  different  thing.  In  the  one  case 
its  judgment  may  be  erroneous,  in  the 
other  it  is  void.  To  bring  a  cause 
before  a  court,  competent  to  adjudicate 
it,  it  is  not  only  necessary  that  the 
parties  should  be  in  jus  vocatio,  cited 
or  summoned  in  the  manner  required 
by  the  law  of  procedure,  but  a  case 
must  also  be  made,  or  stated,  affecting 
the  party  against  whom  relief  is 
asked."  Spors  v.  Coen,  44  Ohio  St. 
497,  502,  9  X.  E.  132. 

"The  mere  fact  that  the  court  has 
jurisdiction  of  the  subject-matter  of 
an  action  before  it  does  not  justify 
an  exercise  of  a  power  not  authorized 
by  law,  or  a  grant  of  relief  to  one  of 
the  parties  the  law  declares  shall  not 
be  granted.  If  the  court  may  do  so 
under  the  guise  of  'jurisdiction  of  the 
subject-matter,'  then  it  may  commit 
all  sorts  of  depredations  upon  the 
rights  of  parties,  particularly  in  de- 
fault cases."  Sache  v.  Wallace,  101 
Minn.  169,  112  X.  W.  386,  118  Am. 
St.  Eep.  612,  11  L.  E.  A.  (X.  S.) 
803. 

In  Sache  v.  Wallace,  101  Minn.  163, 
112  X.  W.  386.  118  Am.  St.  Eep.  612, 
11  L.  E.  A.  (X.  S.)  803,  the  action 
was  to  quiet  title.  The  allegations 
were  that  the  plaintiff  was  owner  in 
fee  simple,  that  the  defendant  claimed 
some  interest.  The  prayer  was  that 
the  plaintiff  be  adjudged  owner,  that 
the  defendant  be  declared  to  have  no 
interest.  The  judgment  decreed,  in 
addition  to  the  demand  in  the  com- 
plaint, that  the  interest  of  the  defend- 
ant be  transferred  to  and  vested  in 
the    plaintiff.     Judgment    reversed    oo 
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3  Judgment  Void  on  Records.  —  Where  a  judgment  by  default 
is  in  excess  of  the  demand  there  is  a  conHict  of  authority  as  to 
whether  it  is  void  on  collateral  attack."  ,       ,- 

H  Suit  in  Equity.  —  A  suit  in  equity  while  having  the  direct 
purpose  of  doing  away  with  the  effect  of  a  judgment,  is  a  proceeding 
outside  the  action  in  which  the  judgment  was  rendered  and  is  gen- 
erally considered  a  collateral  attack.'"  Equity  will  not  interfere  if 
an  adequate  remedy  exists  at  law.^»  A  judgment  obtained  by  default 
by  fraud  of  the  plaintiff  acting  in  collusion  with  the  returning  officer 
will  be  set  aside  by  a  suit  in  eciuity,  and  in  this  case  the  return  may 
be  contradicted  by  extrinsic  proof  in  all  courts.*"' 

In  some  states,  holding  the  officer's  return  conclusive  as  to  service 
of  process  will  permit  contradiction  in  a  suit  in  eciuity  to  enjoin  its 
enforcement,  although  there  is  no  claim  that  the  plaintiff  knew  that 
the  return  was  false.'^  In  Missouri,  it  is  held  that  the  return  of  an 
officer  is  conclusive  in  a  suit  in  equity  unless  the  plaintiff  knew  that 
the  return  was  false,  and  that  the  sole  remedy  is  an  action  for  false 
return.""  On  the  subject  of  relief  in  equity  from  judgments  by  default 
where  there  is  a  want  of  notice,  there  is  a  conflict  of  authority  as  to 
whether  merit  must  be  first  shown.^^  Jq  case  of  an  insane  person, 
after  the  term  at  which  the  judgment  was  entered,  relief  must  generally 
be  sought  in  equity." 


appeal,  the  court  expressing  an  opin- 
ion that  it  was  void  on  collateral  at- 
tack. 

77.  A  judgment  in  excess  of  the 
demand  contrary  to  the  statute  is  void. 
Foley  V.  Foley,  120  Cal.  33,  .52  Pac. 
122,  65  Am.  St.  Kep.  147;  Russell  v. 
ShurtlefP,  28  Colo.  414,  65  Pac.  27, 
89  Am.  St.  Eep.  216. 

A  judgment  by  default  exceeding 
demand  is  erroneous  but  not  void. 
Maeh  v.  Blanehard,  15  S.  D.  432,  90 
N.  W.  1042,  91  Am.  St.  Eep.  698,  58 
L.  R.  A.   811. 

78.  See  Smoot  v.  Judd,  184  Mo. 
508,   83  .S.   W.   481. 

79.  When  the  time  for  a  writ  of 
certiorari  has  not  expired  there  is  no 
equitable  remedy.  Texas-Mex.  R.  Co. 
V.  Wright  (Tex.  Civ.  App.),  29  S.  W. 
1134. 

Equity  will  not  do  a  nugatory  act 
by  setting  aside  a  void  judgment.  St. 
Louis,  I.  M.   &   S.  R.   Co.  v.  Reynolds, 


89  Mo.   146,   1   S.  W.   208;   Texas-Mex. 
R.  Co.  V.  Wright,  supra. 

80.  Smoot  V.  Judd,  184  Mo.  508,  83 
S.  W.  481. 

81.  Smoot  f.  Judd,  184  Mo.  508,  83 
S.  W.  481. 

82.  Smoot  r.  Judd,  184  Mo.  508,  585, 
83  S.  W.  481.  This  case  is  referred  to  as 
marking  the  extreme  position  on  the 
subject  of  conclusiveness  of  a  sheriff's 
return,  for  its  review  of  authorities, 
and  for  a  vigorous  dissenting  opinion 
on  the  subject  of  extending  the  doc- 
trine to  include  actions  in  equity  to 
restrain  enforcement  of  a  judgment 
obtained  on  false  return. 

83.  Handlev  r.  .Jackson,  31  Ore.  552, 
50  Pac.   915,   65   Am.  St.  Rep.   839. 

84.  Ala. — Wilkinson  v.  Lehman-Durr 
Co.,  150  Ala.  464,  43  So.  857,  124  Am. 
St.  Rep.  75.  Ky.— Allison  v.  Taylor, 
6  Dana  87,  32  Am.  Dec.  6S.  Wash. 
Pollock  V.  Horn,  13  Wash.  626,  43  Pac. 

.  885,  52  Am.  St.  Rep.  66. 


DEFINITENESS.  —  See  Certainty  in  Pleading. 


DE  INJURIA  (plea).  — See  Trespass. 


DE  MINIMIS  NON  CURAT  LEX  (Application.)  —  See  Maxims. 
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I.  DEFINITION,  NATURE  AND  DISTINCTION.  —  A.  Defini- 
tion AND  General  Nature.  —  A  demurrer  is  an  objection  that  the 
pleading  against  -which  it  is  directed  is  insufficient  in  law  to  sup- 
port the  action  or  defense.^  It  is  a  declaration  that  the  party  de- 
murring will  go  no  further  because  the  other  has  not  shown  suffi- 
cient matter   against  him   to   require   an  answer.- 

In  equity  the  office  of  a  demurrer  is  to  accelerate  the  decision  of 
the  complainant's  right,  upon  the  confessed  averments  of  his  plead- 
ing, to  maintain  the  bill  as  against  the  demurrant.^ 

Whether  or  not  a  pleading  is  a  demurrer  is  to  be  determined  from  its 
substance  rather  than  from  the  name  given  to  it  by  the  pleader.* 
But  where  a  pleading  is  denominated  a  demurrer  and  submitted  as 
such  the  party  interposing  it  cannot  complain  because  the  court  so 
treats  it.^ 

Exceptions  in  the  ci\al  law  are  means  of  defense  used  by  the  de- 
fendant to  retard,  prevent,  or  defeat  the  demand  brought  against 
him.^ 


1.  "A  demurrer  is  an  objection  by 
one  party  to  his  opponent's  pleading, 
alleging  that  he  ought  not  to  answer 
it,  for  some  defect  in  law  in  the  plead- 
ing." Tyler  v.  Hand,  7  How.  (U.  S.) 
573,  12  L.  ed.  824. 

"A  demurrer  is  an  objection  that 
the  pleading  against  which  it  is  di- 
rected is  insufficient  in  law  to  sup- 
port the  action  or  defense,  and  that 
the  demurrant  should  not,  therefore, 
be  required  to  further  plead."  Wood 
v.   Kincaid,   144   X.  C.  393,  57   S.   E.  4. 

It  is  a  legal  exception  to  the  suffi- 
ciency of  the  opposing  pleading  to 
which  it  refers,  and  raises  an  issue  of 
law.  Mulvey  v.  Staab,  4  N.  M.  172, 
12  Pac.   699. 

2.  Hayden  v.  Anderson,  17  Iowa 
158. 

"To  demur  is  to  rest,  or  pause  and 
the  party  who  demurs  in  law,  to  (or  up- 
on) his  adversary's  pleadings,  rests,  or 
pauses  upon  it,  as  requiring  no  answer 
by  reason  of  its  supposed  legal  in- 
sufficiency." Will's  Gould  PI.,  570. 
Rice  V.  Eice,  13  Ore.  337,  10  Pac. 
495. 

"A  demurrer  (from  the  Latin  de- 
morari,  or  French  demorrer,  to  wait,  or 
stay)  imports,  according  to  its  ety- 
mology, that  the  objecting  party  will 
not  proceed  with  the  pleading,  because 
no  sufficient  statement  has  been  made 
on  the  other  side;  but  will  wait  the 
judgment  of  the  court  whether  he  is 
bound   to    answer."      Andrews    Stepb. 


PI.  (2nd  ed.),  §103,  p.  189.  See  also 
Pickens's  Exrs.  v.  Kniseley,  36  W,  Va. 
794,   15  S.   E.  997, 

3.  Ellis  V.  Vandergrift  (Ala.),  55 
So.   781. 

4.  To  determine  whether  a  defense 
is  a  demurrer  or  an  answer,  it  is 
only  necessary  to  determine  whether 
it  requires  that  any  facts  should  be 
proved  or  not.  Struver  r.  Ocean  Ins. 
Co.,  16  How.  Pr.   (N.  Y.)   422. 

A  pleading  which  simply  controverts 
the  legal  positions  taken  in  the  com- 
plaint is  to  be  regarded  as  a  demurrer 
though  not  so  denominated.  Charlotte, 
C.  &  A.  E.  Co.  V.  Gibbes,  23  S.  C. 
370. 

A  pleading  which  merely  disputes 
the  sufficiency  of  an  answer  in  law  is 
a  demurrer  though  called  a  reply. 
Thompson  v.  Voss,  16  Ind.  297. 

In  Wagner  v.  Boyce,  6  Ariz.  71,  52 
Pac.  1122,  a  pleading  setting  up  the 
statute  of  limitations  was  held  to  be 
an  answer  rather  than  a  demurrer, 
though  it  had  some  of  the  characteris- 
tics of  the  latter. 

In  Leaves  v.  Bernard,  5  Mod.  131, 
87  Eng.  Reprint  564,  a  pleading  was 
held  to  be  a  demurrer  and  not  a  plea 
in  abatement  as  claimed. 

5.  Citizens'  Nat.  Bank  v.  Foreman's 
Assignee,  111  Ky.  206,  63  S.  W.  454, 
757,  56  L.  E.  A.   673. 

6.  "The  word  defense,  in  its  more 
restricted  acceptation,  is  only  applied 
to  such  exceptions  as  go  to  the  merits. 
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B  Distinguished  From  Pleadings  and  :\Iotions.  —  Strictly  speak- 
ing? *  a  demurrer  is  not  a  pleading/  nor  a  plea,«  nor  an  answer,"  but 
rather  a  refusal  to  plead. ^'^  It  is,  however,  frequently  classed  as  a 
pleading  by  the  eodes,^^  and  in  many  states  is  regarded  as  an  answer 

Though  a  demurrer  may  be,  in  a 
sense,  a  pleading,  it  is  not  a  plea 
(Mayor,  etc.  of  Baltimore  v.  Thomas, 
115  Md.  212,  80  Atl.  72G),  but  rather 
an  excuse  for  not  pleading  (Haiton  v. 
Jeffreys,  10  Mod.  280,  88  Eng.  Kcprint 
728). 

9.  "In  a  very  liberal  sense,  a  de- 
murrer is  an  answer  to  a  complaint 
(Broadhead  r.  Broadhead,  4  How.  308). 
But  it  is  so  different  from  an  answer 
that  it  ean  never  be  held  to  be  in- 
cluded in  the  term  answer  unless  the 
context  or  manifest  purpose  of  the 
term  shows  that  it  was  so  intended." 
Kelly  V.   Downing,  42  N.  Y.   71. 

"A  demurrer  is  an  answer  in  law 
to  the  bill,  though  not  in  a  technical 
sense  an  answer  according  to  the  com- 
mon language  of  practice."  New 
.Jersey  v.  New  York,  6  Pet.  (TJ.  S.) 
.S23,  8  L.  ed.  414. 

10.  8tate  r.  Eyan,  2  Mo.  App.  303. 

11.  Graff  V.  Dougherty,  139  Mo. 
App.  56,  120  S.  W.  661;  Barton  Bros. 
V.  Martin,  54  Mo.  App.  134. 

Is  a  pleading  within  the  meaning 
both  of  the  statutes  and  the  common 
law.  Mulvey  f.  Staab,  4  N.  M.  172, 
12    Pac.    6!)9. 

In  Arizona  a  demurrer  to  the  com- 
plaint is  treated  as  a  defense,  and  is 
required  to  be  incorporated  in  the  an- 
swer, and  hence  is  there  regarded  as 
a  pleading.  Perrin  v.  Mallory  Com. 
Co.,  8   Ariz.  404,  76  Pac.  476. 

For  Purpose  of  Amendment.  —  De- 
murrers are  pleadings  within  the  stat- 
utory provisions  relating  to  amend- 
ments. Cal. — Hedges  r.  Dam,  72  Cal. 
520,  14  Pac.  133.  Idaho. — Dunbar  v. 
Board  of  Comrs.,  5  Idaho  407,  49  Pac. 
409;  Kelly  v.  Leachman,  3  Idaho  629, 
33  Pac.  44.  la. — Morrison  v.  Miller, 
46  Iowa   84. 

Provisions  as  to  Irrelevant  Matter. 
It  is  a  pleading  within  the  meaning 
of  the  code  provision  authorizing  the 
striking  out  of  irrelevant  pleadings,  or 
irrelevant  and  redundant  matter  in 
pleadings.  Davis  v.  Honey  Lake  Water 
Co.,   98    Cal.   415,  33    Pac.   270. 

Is  Part  of  the  Record  Proper. — ^Board 
of  County  Comrs.  v.  Harvey,  5  Okla, 
468,  49  Pac.  1006. 


showing  that  the  action  is  neither  just 
nor  well  founded."  La.  Code  Proc, 
§330. 

An  exception  of  no  cause  of  action 
is  in  the  nature  of  a  demurrer.  Yar- 
borough  V.  Blanks,  Man.  Unrep.  Cas. 
(La.)  144. 

A  peremptory  exception  is  not  an 
answer,  though  filed  after  default 
(Bijou  Co.  V.  Lehmann,  118  La.  .^56, 
43  So.  632),  though  it  has  sometimes 
been  so  treated  under  such  circum- 
stances, where  the  default  was  set 
aside  and  no  other  defense  made  (Lea 
V.  Terry,  15  La.  Ann.  159;  Citizens' 
Bank  v.  Beard,  5  La.  Ann.  41). 

By  moving  to  set  aside  the  default 
on  the  filing  of  an  exception,  the  de- 
fendant treats  the  exception  as  an  an- 
swer. Bijou  Co.  V.  Lehmann,  118  La. 
956,  43  So.  632. 

7.  Havens  v.  Hartford  &  N.  H.  K. 
Co.,  26  Conn.  220. 

"The  word  'pleading,'  when  used  in 
a  large  or  general  sense,  comprehends, 
not  only  the  declaration  and  special 
or  other  pleas,  but  demurrers.  But  the 
term  'plea'  or  'to  plead,'  when  used 
in  a  limited  and  appropriated  sense, 
excludes  the  idea  of  a  demurrer." 
Welsh  V.  Blackwell,   14   N.  J.   L.   344. 

Though  the  statute  calls  it  a  plead- 
ing, it  is  not  within  the  statutory  pro- 
vision requiring  pleadings  to  be  liber- 
ally construed.  Merrill  r.  Pepperdine, 
9  Tnd.  App.  416,  36  N.  E.  921. 

8.  "But  a  demurrer  to  the  declara- 
tion is  not  classed  among  pleas  to  the 
action— not  only  because  it  may  be 
taken,  as  well  to  any  other  part  of 
the  pleadings,  as  to  the  declaration; 
but  also  because  it  neither  affirms  nor 
denies  any  matter  of  /"act,  and  is,  there- 
fore, not  regarded  as  strictly  a  plea, 
of  any  class;  but  rather  as  an  excuse 
for  not  pleading."  Will's  Gould  PI. 
10'2. 

Though  a  general  demurrer  may  be 
an  issuable  plea,  within  the  usual  terms 
of  a  rule  or  agreement  to  plead  is- 
suably,  a  special  demurrer  is  not,  at 
least,  if  it  does  not  go  to  the  merits 
of  the  case.  Welsh  v.  Blackwell,  14 
N.   J.    L.    344. 
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for  certain  purposes."  It  is  also  generally  held  that  a  demurrer  may 
be  filed  under  a  rule  to  plead,"  or  answer/* 

There  is  a  conflict  of  authority  as  to  whether  it  is  an  answer  with- 
in the  meaning  of  statutory  provisions  making  the  relief  that  may 
be  granted  dependent  on  whether  an  answer  is  filed, ^^  or  as  to 
whether  a  defendant  in  an  equity  case  may  demur  under  leave  to 
answer.^^ 

Distinguished  from  Motions.  —  There  is  a  distinction  between  the 
functions  performed  by  a  demurrer  and  a  motion  to  strike  out,^^  or 


12.  A  demurrer  to  the  whole  of  a 
bill  may  be  treated  as  an  answer, 
within  the  meaning  of  a  statute  pro- 
viding that  only  parties  who  have  an- 
swered may  appeal  from  an  order 
granting  an  injunction.  Mayor,  etc.  of 
Baltimore   f.    Weatherby,    52    Md.    442. 

Within  a  statute,  requiring  the  ob- 
jection that  the  claim  sued  on  is 
barred  by  limitations  to  be  taken  by 
answer.     Howell  r.  Howell,  15  Wis.  55. 

It  is  an  answer  within  the  meaning 
of  a  stipulation  extending  the  time 
to  answer.  Steele  v.  Moss,  69  Wis. 
496,  34  N.  W.  237. 

13.  Mulvey  v.  Staab  &  Co.,  4  N.  M. 
172,   12   Pac.   699. 

14.  Wieczorek  v.  Adamski,  114  111. 
App.   161. 

15.  In  Wisconsin  it  is  so  regarded. 
Viles  V.  Green,  91  Wis.  217,  64  N.  W. 
856. 

In  New  York  it  has  been  held  not 
to  be.  Kelly  v.  Downing,  42  N.  Y, 
71. 

16.  The  federal  supreme  court  has 
held  that  he  may.  New  .Jersev  v.  New 
York,  6  Pet.  (U.  S.)  323,  8  L.  ed. 
414. 

In  Maryland  he  mav  not.  Turpin  v. 
Derickson,    105    Md.    620,    66    Atl.    276. 

17.  Ind. — Guthrie  v.  Howland,  164 
Ind.  214,  73  N.  E.  259;  Ellison  r.  Bran- 
strattor,  45  Ind.  App.  307,  88  N.  E. 
963,  89  N.  E.  513.  Mo.— Hubbard  v. 
Slavens,  218  Mo.  598,  117  S.  W.  1104; 
Ewing  V.  Vernon  Countv,  216  Mo.  681, 
116  S.  W.  518.  Mont.— Plymouth  Gold 
Min.  Co.  I".  U.  S.  Fidelity' &  Guarantv 
Co.,  35  Mont.  23,  88  Pac.  565.  N.  J. 
Haberman  r.  Kaufer,  60  N.  J.  Eq. 
271,  47  Atl.  480.  N.  Y.— W.  T.  Han- 
son Co.  I".  Collier,  104  N.  Y.  Supp. 
787.  Ore.— The  Victorian.  24  Ore.  121, 
32  Pac.  1040.  Wis.  — Smith  v.  Kibling, 
97   Wis.   205,  72   N.   W.   869. 

An  issue  of  law  should  be  raised  by 
demurrer    rather    than    by    motion    to 


strike  a  plea  as  sham  or  frivolous. 
Bates  V.  Clark,  95  U.  S.  204,  24  L.  ed. 
471. 

"A  demurrer  goes  to  the  pleading 
as  an  entirety  for  insufficiency;  while 
a  motion  to  strike  is  applicable  where 
the  pleading  as  a  whole  or  any  part 
of  it  is  wholly  irrelevant  or  is  for  any 
reason  improper."  Eay  v.  Williams, 
55  Fla.  723,  46  So.  158.  Quoted  with 
approval  in  Southern  Home  Ins.  Co.  v. 
Putnal,  57  Fla.  199,  49  So.  922, 

A  demurrer  goes  to  defects  of  sub- 
stance and  a  motion  to  defects  of 
form.  Brownell  r.  Salem  Flouring 
Mills  Co.,  48  Ore.  525,  87  Pac.  770. 

The  motion  to  strike  out  irrelevant 
and  redundant  matter  cannot  be  re- 
sorted to  for  the  purpose  of  trying  the 
suiBciency  of  the  complaint.  Ware- 
Kramer  Tobacco  Co.  v.  American  To- 
bacco Co.,   178  Fed.  117. 

Even  if  the  court  has  power  to  or- 
der that  a  pending  motion  to  strike 
a  pleading  from  the  files  shall  stand 
as  a  demurrer,  he  has  no  right  to 
thereupon  sustain  such  demurrer  in- 
stanter.  It  cannot,  in  such  case,  oper- 
ate both  as  a  motion  and  a  demurrer 
and  justify  an  order  striking  the 
pleading  from  the  files.  Robinson  v. 
Chicago  Eys.  Co.,  174  Fed.  40,  98  C. 
C.  A.  26. 

If  a  pleading  is  insufficient  in  sub- 
stance or  form  the  remedy  is  by  de- 
murrer, and  not  bv  motion  to  strike. 
Bemis  v.  Homer,  145  111.  567,  33  N.  E. 
■869;  Orne  r.  Cook,  31  111.  238. 

The  legal  sufficiency  of  defenses 
must  be  tested  by  demurrer  rather 
than  by  motion  to  strike.  Gjerstaden- 
gen  V.  Hartzell,  8  N.  D.  424,  79  N.  W. 
872. 

A  judgment  on  demurrer  that  a  plea 

is    insufficient    cannot     be     treated     as 

striking   off   or    eliminating   such    plea. 

Powers  r.  Rutland  R.  Co.,  83  Vt.  415, 

76  Atl.  110. 
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to  expunge/^  or  to  dismiss/'*  or  to  make  more  definite  and  certain, =° 
or  for  judgment  on  the  pleadings,-^  or  a  statutory  motion  for  a  com- 
pulsory amendment,"  and  they  cannot  be  used  interchangeably,  though 
the  same  pleading  may  be  open  to  attack  both  by  motion  and  de- 
murrer.-^ 

Motions  to  strike,'*  or  to  quash,==  or  to  dismiss,^^    are    sometimes 


In  McNinch  v.  Northwestern  Thresh- 
er Co.,  23  Okla.  3S6,  100  Pac.  524,  it 
was  held  error  to  sustain  a  motion  to 
strike  a  paragraph  of  the  answer 
though  it  did  not  state  facts  sufficient 
to  constitute  a  defense. 

That  the  petition  should  have  been 
attacked  by  demurrer  rather  than  mo- 
tion will  not  be  considered  on  appeal, 
where  the  question  is  not  presented. 
Khoadabeck  v.  Blair  Town  Lot  &  Land 
Co.,  62  Iowa  368,  17  N.  W.  582. 

18.  Donovan  r.  Davis  (Conn.),  82 
Atl.  1025;  Freeman's  Appeal,  71  Conn, 
708,    43    Atl.    185. 

19.  Illinois  Cent.  E.  Co.  v.  Adams, 
180  U.  S.  28,  21  Sup.  Ct.  251,  45  L.  ed. 
410. 

"A  motion  to  dismiss  and  a  demur- 
rer are  not  interchangeable.  The  for- 
mer can  be  used  to  abate  an  action 
only  when  it  is  apparent  from  the  rec- 
ord that  the  court  has  no  jurisdiction; 
the  latter  admits  the  jurisdiction  but 
attacks  the  pleadings.  An  order  of 
dismissal  is  a  finality.  The  action 
ends.  Not  so  with  the  sustaining  of 
a  demurrer.  There  may  still  be  op- 
portunity for  amendment  and  until  fur- 
ther steps  are  taken,  the  action  re- 
mains on  the  docket."  Littlefield  r. 
Maine  Cent.  E.  Co.,  104  Me.  126,  71 
Atl.    657. 

A  motion  to  dismiss  the  complaint 
because  of  defects  which,  under  the 
statute,  can  properly  be  raised  only 
by  demurrer  or  answer,  will  be  dis- 
missed. Symons-Krausman  Co.  v. 
Eeno  Wholesale  Liquor  Co.,  32  Nev. 
241,   107   Pac.   96. 

"In  statutory  proceedings,  where 
the  jurisdiction  of  the  court  rests  up- 
on allegations  and  proof  of  statutory 
requirements,  a  motion  to  dismiss 
may  serve  the  purpose  of  a  demurrer, 
and  the  motion  will  lie  where  it  ap- 
pears that  assuming  the  allegations 
to  be  true,  the  court  has  no  juris- 
diction, as  in  Eines  v.  Portland,  93 
Me.  227;  Hayford  v.  Bangor,  103  Me. 
434."  Littlefield  v.  Maine  Cent.  E. 
Co.,  104  Me.   126,  71   Atl.  657. 
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20.  In  Ellis  V.  Eeddin,  12  Kan.  306, 
it  was  held  error  for  the  court  to  treat 
such  a  motion  as  a  demurrer  and  to 
sustain  it  as  such. 

21.  Jones  r.  Proctor,  3  Ohio  C.  0. 
(N.    S.)    649. 

Such  a  motion  differs  from  a  de- 
murrer in  that  if  it  is  sustained, 
judgment  goes  at  once.  O'Day  v. 
Sanford,  138  Mo.  App.  343,  122  S.  W. 
3;  Wertheimer-Swarts  SlPOie  Oo.  v.  Mc- 
Donald, 138  Mo.  App.  328,  122  S. 
W.  5. 

22.  Seaboard  Air  Line  Ey.  V. 
Eentz,    60  lla.   429,  54  So.   13. 

23.  Southern  Home  Ins.  Co.  V. 
Putnal,  57  Fla.  199,  49  So.  922;  Baus- 
man  r.  Woodman,  33  Minn.  512,  24  N. 
W.    198. 

Where  an  answer  contains  no  de- 
fense plaintiff  may  proceed  either  by 
motion  or  demurrer.  Howell  v.  Stew- 
art.   54   Mo.    400. 

24.  Ark. — Adams  v.  Primmer,  144 
S.  W.  522.  la.— Eckles  v.  Des  Moines 
Casket  Co.,  130  N.  W.  113;  Haworth 
r.  Newell,  102  Iowa  541,  71  N.  W. 
404.  Mo. — See  Diener  v.  Star-Chron- 
icle Pub.  Co.,  232  Mo.  416,  13«  S.  W. 
6;  Shohonev  v.  Quincy,  O.  &  K.  C.  E. 
Co.,  231  Mo.  131,  132  S.  W.  1059; 
Paxon  V.  Talmage,  '87  Mo.  IS.  Wash. 
Hays  V.  Peavey,  43  Wash.  163,  86 
Pac.  170. 

On  appeal  it  will  be  treated  as  a  de- 
murrer where  so  treated  below.  The 
Victorian,    24    Ore.    121,    32    Pac.    1040. 

25.  Is  the  better  practice  to  raise 
objections  to  the  petition  in  mandamus 
by  demurrer  or  answer,  rather  than 
by  motion  to  quash  the  citation. 
State  r.  Jumbo  Extension  Min.  Co., 
30  Nev.  192,  94  Pac.  74. 

26.  Held  to  be  in  legal  effect  the 
same  in  a  particular  case.  Cofer  v. 
Eiseling,    153    Mo.    633,    55    S.    W.    235. 

A  motion  to  dismiss  a  bill  for  want 
of  equity  apparent  on  the  face  of  the 
bill  will  be  treated  as  a  general  de- 
murrer. Lavin  r.  Board  of  Comrs., 
245  111.  496,  92  N.  E.  291;  Leonard 
V.   Arnold,   244   111.   429,   91   N.  E.   534. 
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treated  as  demurrers,  however,  and  so  called  demurrers  as  motions 
to  strike.-^ 

Distinguished  From  Pleas  and  Exceptions  in  Equity.  —  A  demurrer  is 
also  to  be  distinguished  from  a  plea,^^  and  from  exceptions-"  in  equity. 

C.  The  Different  Kinds  of  Demurrers  and  Exceptions.  —  De- 
murrers are  either  general  or  special.^" 

A  general  demurrer  is  one  which  does  not  specially  assign  any  par- 
ticular cause  of  demurrer,  but  merely  asserts,  in  general  terms,  the 
legal  insufficiency  of  the  pleading  to  which  it  is  directed.^^ 

A  special  demurrer  is  one  which  assigns  and  points  out  specially  some 
particular  cause  or  causes  for  demurring.^- 

A  single  demurrer    may  be  both  general  and  special.^^ 

The  character  of  the  demurrer  rather  than  its  form  or  the  name  given 
to  it,  controls  in  determining  whether  it  is  general  or  special.^*     If 


Such  a  motion  is,  in  effect,  a  de- 
murrer. Ivey  I".  Eome,  129  Ga.  286, 
58  S.  E.  852. 

27.  Frazer  v.  Andrews,  134  Iowa 
621,  112  N.  W.  92,  11  L.  E.  A.  (N.  S.) 
593. 

28.  Demurrer  rather  than  a  plea  is 
the  proper  mode  of  reaching  objec- 
tions apparent  on  the  face  of  the  bill. 
Davis  V.  Davis,  57  N.  J.  Eq.  252,  41 
Atl.   353. 

An  objection  to  the  equity  of  plaint- 
iff's claim,  as  stated  in  the  bill,  must 
be  taken  by  demurrer  rather  than  by 
plea.  Farley  v.  Kittson,  120  U.  S.  303, 
7  Sup.   Ct.   534,   30   L.  ed.  6S4. 

"The  proper  office  of  a  plea  is  not, 
like  an  answer,  to  meet  all  the  alle- 
gations of  the  bill;  nor  like  a  de- 
murrer, admitting  those  allegations,  to 
deny  the  equity  of  the  bill;  but  is  to 
present  some  distinct  fact,  which  of 
itself  creates  a  bar  to  the  suit,  or  to 
the  part  to  which  the  plea  applies,  and 
thus  to  avoid  the  necessity  of  mak- 
ing the  discovery  asked  for,  and  the 
expense  of  going  into  the  evidence  at 
large.  Mitford  PI.  (4th  ed.)  14,  219, 
295;  Storv  Eq.  PI.,  §§649,  652."  Far- 
ley r.  Ki'ttson,  120  U.  S.  303,  7  Sup. 
Ct.  534,  30  L.  ed.  684. 

29.  Barrett  f.  Twin  City  Power 
Co.,    Ill    Fed.    45. 

30.  Andrews  Steph.  PI.  (2na  ed.), 
§139,  p.  266;  Christmas  v.  Russell,  5 
Wall.  (U.  S.)  290,  18  L.  ed.  475;  Ky. 
Code  Civ.  Pr.,   §92. 

Chancery  rule  9,  requiring  that  the 
causes  of  demurrer  be,  in  all  cases, 
plainly  specified  does  not  "in  any 
manner    change    the    classification    of 


demurrers  as  general  and  special." 
Kerr  v.  Kupp,  144  Mich.  269,  107  N. 
W.  1059.  See  also  Daschke  r.  Schellen- 
berg,  124  Mich.  16,  82  N.  W.  665. 

"Under  our  code  it  is  hardly  ac- 
curate to  designate  demurrers  as  'gen- 
eral' or  'special,'  as  we  have  no  other 
than  the  statutory  demurrer,  and  it 
has  no  other  office  than  to  challenge 
the  sufficiency  of  the  pleadings  upon 
one  6r  more  of  the  six  specific  grounds 
prescribed  bv  the  code."  Sparks  v. 
Smeltzer,   7?"^  Kan.   44,   93  Pac.   338. 

31.  Special  demurrers  are  not  prac- 
tically set  aside  by  the  statutory  pro- 
vision "that  no  process  shall  be  abat- 
ed, arrested  or  reversed  for  want  of 
form  only,"  and  that  amendments 
shall  be  liberally  allowed.  "The  idea 
of  the  statute  is  not  that  bad  plead- 
ings shall  stand  as  good,  but  that  they 
may  be  corrected  and  made  good  by 
amendment."  Bean  v.  Ayers,  67  Me. 
482. 

See  VIII,  infra. 

32.  See  IX,  infra. 

33.  May  file  a  general  and  a  spe- 
cial demurrer  at  the  same  time  and 
in  the  same  pleading.  McDowell  v. 
Chesapeake  &  O.  S.  W.  R.  Co.,  90 
Ky.    346,    14    S.    W.    338. 

In  Bradbury  v.  Tarbox,  95  Me.  519, 
50  Atl.  710,  it  was  held  that  though 
plaintiff  was  said  to  have  "demurred 
specially,"  his  demurrer  was  general 
as  well'  as  special  and  was  available 
as   such. 

34.  Kemp  r.  Division  No.  241,  etc., 
153   111.    App.   344. 

A  demurrer  which  fails  to  definitely 
specify    the    point    of    which    it    com- 
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the  special  grounds  assigned  go  to  the  substance  rather  than  the  form 
of  the  pleading,  the  demurrer  amounts  only  to  a  general  one.  " 

Exceptions  under  the  civil  law  are  either  dilatory  or  peremptory.^' 

Dilatory  exceptions  are  divided  into  declinatory  and  those  simply 
called  dilatory  exceptions."  Dilatory  exceptions  are  such  as  do  not 
tend  to  defeat  the  action,  but  only  to  retard  its  progress-^** 

Declinatory  exceptions  do  not  tend  to  defeat  the  demand,  but  only  to 
decline  the  jurisdiction  of  the  judge  before  whom  it    is    brought.^^" 

Peremptory  exceptions  are  those  which  tend  to  the  dismissal  of  the 
action.-*" 

II.  WHO  MAY  DEMUR.  —  As  a  general  rule  in  actions  at  law 
either  party  may  demur  to  the  pleadings  of  his  adversary."     There 


plains  will  be  regarded  as  a  general 
demurrer,  though  styled  a  "special  ex- 
ception." Western  Union  Tel.  Co.  v. 
Samuels  (Tex.  Civ.  App.),  141  S.  W. 
802;  Hough  V.  Fink  (Tex.  Civ.  App.), 
141  S.  W.  147;  Fritter  v.  Pendleton 
(Tex.  Civ.  App.),  134  S.  W.  1186; 
Western  Union  Tel.  Co.  v.  Harris  (Tex. 
Civ.  App.),  132  S.  W.  876;  Western 
Union  Tel.  Co.  v.  Gates  (Tex.  Civ. 
App.),  132  S.  W.  92. 

The  general  expression  that  an  al- 
legation "is  vague,  uncertain,  and  the 
like,  alone,  shall  be  regarded  as  no 
more  than  a  general  exception."  Mis- 
souri, K.  &  T.  K.  Co.  V.  Harriman 
Bros.  (Tex.  Civ.  App.),  128  S.  W.  932; 
District  Court  Eule  18,  94  Tex.  670; 
Weatherford,  M.  W.  &  N.  E.  Co.  i'. 
Granger,   85  Tex.   574. 

Keasons  assigned  why  a  general  de- 
murrer should  be  sustained  are  not 
special  exceptions  though  called  such. 
Nixon  f.  Malone  (Tex.  Civ.  App.),  95 
S.    W.   577. 

That  the  grounds  are  grounds  for 
special  demurrer,  while  the  conclusion 
is  in  the  form  used  for  general  de- 
murrer, does  not  make  it  general.  Kerr 
V.  Kupp,  144  Mich.  269,  107  N.  W. 
1059. 

35.  Tyler  v.  Hand,  7  How.  (U.  S.) 
573,  12  L.  ed.  824;  City  of  Spring  Val- 
ley v.  Spring  Valley  Coal  Co.,  71  111. 
App.  432. 

Where  they  go  to  the  equity  of  the 
bill.  Ideal  Clothing  Co.  v.  Hazle,  126 
Mich.   262,   85   N.   W.   735. 

So-called  special  exceptions,  which 
attack  the  substance  and  not  the  man- 
ner and  form  of  the  pleading,  are,  in 
fact,  only  general  demurrers.  Donnell 
V.  Currie  &  Dahoney  (Tex.  Civ.  App.), 
131  S.  W.  88. 
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36.  La.  Code  Pr.,  art.  331. 

37.  La.   Code   Pr.,  art.  331. 

38.  "Declinatory  exceptions  have 
this  effect,  as  well  as  the  exception 
of  discussion  opposed  by  a  third  pos- 
sessor, or  by  a  surety  in  an  hypothe- 
cary action,  or  the  exception  taken  in 
order  to  call  in  the  warrantor."  La. 
Code  Pr.,  art.  332. 

39.  "In  such  cases  the  defendant 
contends  that  he  is  not  bound  to  plead 
before  the  court  in  which  the  action 
has  been  brought."  La.  Code  Pr.,  art. 
334. 

As  where  exception  is  taken  to  the 
competency  of  the  judge,  or  because 
there  is  another  suit  "pending  between 
the  same  parties,  for  the  same  object, 
and  growing  out  of  the  same  cause  of 
action,  before  another  court  of  concur- 
rent jurisdiction."  La.  Code  Pr.,  art. 
335. 

40.  Some  relate  to  forms  and  others 
arise  from  the  law.  La.  Code  Pr.,  art. 
343. 

Peremptory  exceptions  relating  to 
forms  are  those  which  tend  to  have 
the  cause  dismissed  because  of  some 
nullities  in  the  proceedings.  La.  Code 
Pr.,   art.    344. 

Peremptory  exceptions  founded  on 
law  are  those  which,  without  going 
into  the  merits  of  the  cause,  show 
that  the  plaintiff  can  not  maintain  his 
action,  either  because  it  is  prescribed 
or  because  the  cause  of  action  has 
been  destroved  or  extinguished.  La. 
Code  Pr.,  §345;  Labarre  v.  Burton- 
Swartz  Cypress  Co.,  126  La.  982,  53 
So.  113. 

They  do  not  go  into  the  merits.  Bi- 
jou Co.  V.  Lehmann,  118  La.  956,  43 
So.  632. 

41.  See  II,  and  VII,  infra. 


DEMUBREB 


855 


seems  to  be  some  conflict  of  authority  as  to  whether  an  intervenor 
may  demur  to  pleadings  previously  filed." 

Co-parties.  —  By  statute  in  many  states  a  co-defendant  may  demur  to 
an  answer  which  seeks  affirmative  relief  against  him." 

Must  Be  Prejudiced.  —  Ordinarily  the  defects  sought  to  he  reached 
must  be  prejudicial  to  the  demurrant."  Thus,  for  a  misjoinder  of 
parties  defendant  only  those  can  demur  who  are  improperly  joined,^^ 
and  to  sustain  a  demurrer  for  nonjoinder  of  parties  defendant  it  must 
appear  that  demurrant  has  an  interest  in  having  the  omitted  parties 
joined,  or  is  prejudiced  by  their  nonjoinder.*® 

III.  WHAT  MAY  BE  DEMURRED  TO. —  A.  General  Rules. 
Generally  speaking,  in  actions  at  law  and  under  the  codes,  either 
party  may  demur  to  the  pleadings  of  his  adversary.*^     Thus,  defend- 


42.  Arkansas. — In  equity  a  person 
claiming  an  interest  in  pending  litiga- 
tion and  who  is  permitted  to  become  a 
party  in  order  that  he  may  bring  such 
interest  before  the  court,  may  only  do 
so  by  way  of  cross-bill,  and  should  not 
be  permitted  to  demur.  Wright  r. 
Walker,  30  Ark.  44. 

Maine. — One  claiming  property  at- 
tached and  who  voluntarily  appears 
and  becomes  a  party  to  the  action  may 
demur  to  the  declaration.  Copp  v,  Copp, 
103  Me.  51,  68  Atl.  458. 

Texas.— May  interpose  a  general  de- 
murrer or  exceptions  going  to  the  mer- 
its of  the  action.  Hanchett  r.  Gray,  7 
Tex.  549.  See  also  the  title  "Interven- 
tion." 

43«  Kan.— Gen.  St.,  1909,  §5699. 
Ohio.  — Code  1910,  §11,328.  Okla.— Comp. 
Laws,  1909,  §5644.  Wyo.— Comp.  Stat., 
1910,  §4400. 

If  such  co-defendant  answers  instead, 
a  demurrer  may  be  filed  to  such  answer 
as  in  other  cases.  Ohio  Code,  1910, 
§11,328. 

44.  In  Equity. — Ellis  v.  Vandergrift 
(Ala.),  55  So.  781. 

A  defendant  who  is  liable  for  each 
of  three  amounts  decreed  in  one  suit 
cannot  demur  for  multifariousness, 
since  he  is  in  no  worse  position  by 
having  only  one  suit  against  him  than 
if  there  were  three.  Buerk  v.  Imhaeu- 
ser,  8  Fed.  457. 

That  the  summons  has  not  been 
served  on  one  of  the  defendants  affords 
no  ground  for  demurrer  by  his  co-de- 
fendant. St.  Paul  Land  Co.  v.  Day- 
ton. 37  Minn.  364,  34  N.  W.  335. 

45.  In  Equity. — Ala. — See  Toulmin 
V.  Hamilton,  7  Ala.  362.     Ark.  — Chris- 


tian V.  Crocker,  25  Ark.  327;  Gart- 
land  V.  Dunn,  11  Ark.  720.  Mich. 
Bigelow  V.  Sanford,  98  Mich.  657,  57 
N.  W.  1037;  Torrent  v.  Hamilton,  95 
Mich.  159,  54  N.  W.  634;  Sweet  f.  Con- 
verse, 88  Mich.  1,  49  N.  W.  899.  N.  J. 
Heriman  &  Grace  v.  Board  of  Chosen 
Freeholders,  71  N.  J.  Eq.  541,  64  AtL 
742,  affirmed  73  N.  J.  Eq.  415,  75  Atl. 
1101;  Simpson  v.  Bockius,  77  X.  J.  Eq. 
339,  78  Atl.  758;  Miller  v.  Jamison,  24 
N.  J.  Eq.  41.  Vt. — Hastings  V.  Belden, 
55  Vt.   273. 

One  of  two  defendants  cannot  de- 
mur for  multifariousness  on  the  ground 
of  the  joinder  of  the  other.  Warthen 
V.   Brantley,  5   Ga.  571. 

Under  the  Codes. — Mo.— Alnutt  v. 
Leper,  48  Mo.  319.  Neb.— Eoose  v. 
Perkins,  9  Neb.  304,  2  N.  W.  715. 
Wis. — Bronson  f.  Markey,  53  Wis.  98, 
10  N.   W.  166. 

A  mere  excess  of  parties  defendant 
is  no  cause  of  demurrer  for  any  of 
the  parties  properly  sued.  Mitchell  v. 
Bank  of  St.  Paul,  7  Minn.  252;  Lewis 
V.  Williams,  3  Minn.  151. 

Should  be  overruled  as  to  those 
against  whom  a  cause  of  action  is 
stated.     Brown   v.  Woods,  48  Mo.  330. 

46.  Thompson  v.  Eichardson,  74  App. 
Div.  62,  77  N.  Y.  Supp.  202;  Duffy  r. 
Rodriguez,  124  N.  Y.  Supp.  529;  Hill- 
man  V.  Hillman,  14  How.  Pr.  (N.  Y.) 
456;  Eandall  r.  Johnstone,.  20  N.  D. 
493,  128  N.  W.  687;  Dalrymple  v.  Se- 
curity Loan  &  Trust  Co.,  9  X.  D.  306, 
83   N.  W.  245. 

47.  Me.  Eev.  Stat.,  1903,  c.  84,  §35; 
Mass.  Rev.  Laws,  1902,  e.  173,  §13, 
p.   ]552. 

A  demurrer   to   any  pleading   except 
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ant  may  demur  to  the  declaration  or  complaint/"  and  to  new  matter 
set  up  in  the  replication  or  reply/"  while  plaintiff  may  demur  to  de- 
fendant's pleas/"  or  to  new  matter  set  up  in  his  answer."  So,  too,  a 
party  against  whom  affirmative  relief  is  demanded  may  demur  to  a 
cross-complaint/2  or  to  a  complaint  in  intervention/'^ 

A  demurrer  may  lie  to  a  petition  in  a  case  in  which  the  jury  are 
required  to  determine  both  the  law  and  the  facts/* 

In  some  states  a  demurrer  will  lie  to  the  pleadings  on  appeal/" 

There  cannot,  however,  be  a  demurrer  to  a  demurrer,-'"  or  to  a 
motion,"  or  to  a  statutory  notice  or  statement  of  special  matter  relied 
on  as  a  defense  under  the  general  issue/^ 

In  Inferior  Courts.  —  Wliether  demurrers  are  permissible  in  inferior 
courts  depends  on  the  statutes  of  the  various  states.^" 


a  demurrer  is  proper  at  any  stage  of 
the  case.  Andrews  Steph.  PI.  (2n(l 
ed.),    §95,    p.    177. 

Will  lie  to  an  oral  complaint  in  the 
municipal  court.  Weiner  V.  Yale  Knit- 
ting Mills,  123  N.  Y.  Supp.  327. 

Does  not  lie  to  a  claim  against  the 
county  presented  to  tlic  county  court 
for  allowance.  Wiegel  r.  Pulaski  Coun- 
ty,  61   Ark.  74,  32  S.  W.   116. 

48.  A  general  demurrer  to  the 
declaration  niav  be  filed.  Me.  Eev. 
St.,  1903,  c.  84,' §35. 

Defendant  may  demur  to  the  declara- 
tion in  ejectment.     Mich.  Comp.  Laws, 

1897,  §10,967.     See  VII,  i7ifra. 

49.  Mo.   Eev.   St.,   1909,   §1809. 

Defendant  may  demur  to  a  replica- 
tion in  confession  and  avoidance.  An- 
drews Steph.  PI.  (2nd  ed.),  §106,  p. 
195.     See  VII,  infra. 

50.  Plaintiff  may  demur  to  a  dila- 
tory plea  or  to  a  plea  in  bar  "as  being 
in  substance  or  form,  an  insufficient 
answer,  in  point  of  laiv,  to  the  declara- 
tion." Andrews  Steph.  PI.  (2nd  ed.), 
§106,  p.  195.     See  VII,  infra. 

51.  Ga, — Pleas  and  answers  may  be 
demurrer  to.  Code,  1895,  §5049.  N.  Y. 
To  a  counterclaim  or  defense  consist- 
*ng  of  new  matter.  Code  Civ.  Proc, 
§494.  Ohio. — To  a  counterclaim,  set- 
off, or  defense  consisting  of  new  mat- 
ter. Code,  1910,  §11,323.  Wyo.— To  a 
counterclaim,  set-off,  or  defense  con- 
sisting of  new  matter.  Comp.  Stat., 
1910,  §4387.     See  also  VTI,  infra. 

52.  Cal.— -Code  Civ.  Proc,  §442. 
Idaho.— Eev.   Codes,    §4188.     Wis.— St., 

1898,  §2656a.     See   also  VTT,  infra. 

53.  The  adverse  parties  may  demur 
to     a     complaint     in    intervention     as 
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though   it   were   an   original   complaint. 
Idaho   Eev.   Codes,   §4111. 

For  failure  to  state  a  cause  of  ac- 
tion or  ground  for  intervention.  Shep- 
ard  t\  County  of  Murray,  33  Minn. 
519,  24  N.  W.  291.  See  also  the  title 
' '  Intervention. ' ' 

54.  A  demurrer  lies  to  a  petition 
sounding  in  tort  for  libel,  if  certain 
conditions  are  present,  though  the  con- 
stitution provides  that  the  jury  shall 
determine  both  the  law  and  the  facts. 
Diener  v.  Star-Chronicle  Pub.  Co.,  230 
Mo.  613,  132  S.  W.  1143. 

In  an  action  for  insulting  words,  a 
demurrer  shall  not  preclude  the  jury 
from  passing  thereon.  W.  Va.  Code, 
§3485.  Sweeney  v.  Baker,  13  W.  Va. 
158. 

55.  Lies  to  "reasons  of  appeal." 
Eliot's  Appeal,  74  Conn.  586,  51  Atl. 
558. 

56.  Will's  Gould  PI.  584;  Andrews 
Steph.  PI.  (2nd  ed.),'  §169,  p.  339; 
Haiton  i.  Jeflreys,  10  Mod.  280,  88 
Eng.  Eeprint  728. 

57.  Graff  r.  Dougherty,  139  Mo.  App. 
56,  120  S.  W.  661. 

58.  Piper  v.  Boston  &  M.  E.  Co., 
75  N.  H.  228,  75  Atl.  1041;  Powers  v. 
Eutland  E.  Co.,  83  Vt.  415,  76  Atl. 
110;  Campbell  v.  Camp.  69  Vt.  97,  37 
Atl.  238;  Nott  i'.  Stoddard,  38  Vt.  25, 
88  Am.  Dec.  633. 

59.  See  the  statutes  of  the  various 
states. 

In  Michigan  demurrers  are  not  per- 
missible in  the  probate  courts,  they 
not  being  courts  of  general  jurisdic- 
tion. Turner  v.  Burr,  141  Mich.  106, 
104  N.  W.  379. 
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In  Equity.  —  A  demurrer  cannot  be  interposed  to  a  plea,""  or  an- 
swer,'^^  but  the  contrary  is  generally  true  as  to  a  cross-bill."^ 

Special  Proceedings.  —  As  a  general  rule  demurrers  will  lie  to  plead- 
ings in  habeas  corpus,"^  certiorari,®*  and  mandamus*^^  proceedings,  and 
proceedings  for  the  disbarment  of  attorneys.'^'' 

B.  Eight  To  Demur  to  Part  of  a  Pleading.  —  In  equity  defendant 
may  demur  to  a  separate  and  distinct  part  of  the  bill.'^^ 

At  Law  and  Under  The  Codes.  —  In  states  where  the  common  law  rules 
of  pleading  prevail,  a  party  may  demur  to  a  separate  count  or  plea."* 
The  codes  and  practice  acts  of  many  states  provide  specifically  that 
the  defendant  may  demur  to  the  whole  complaint  or  any  cause  of 
action  or  count  therein,"^  and  to  the  whole  or  any  part  of  the  re- 


60.  Winters  v.  Claitor,  54  Miss.  341; 
Kidd  V.  New  Hampshire  Traction  Co., 
72  N.  H.  273,  56  Atl.  465,  66  L.  E.  A. 
574;  Bassett  v.  Salisbury  Mfg.  Co.,  43 
N.  H.  249.  See  also  Wheeler  t:  Wad- 
leigh,  37  N.  H.  55. 

61.  U.  a.— 1)1  re  Sanford  Fork  & 
Tool  Co.,  160  U.  S.  247,  16  Sup.  Ct. 
291,  40  L.  ed.  414;  Banks  v.  Manches- 
ter, 128  U.  S.  244,  9  Sup.  Ct.  36,  32 
L.  ed.  425;  Grether  r.  Wright,  75  Fed. 
742,  23  C.  C.  A.  498;  Pennsylvania  Co. 
f.  Bav,  138  Fed.  203;  Barrett  r.  Twin 
Citv  Power  Co.,  Ill  Fed.  45;  Crouch 
f.  Kerr,  38  Fed.  549.  N.  J.— Travers 
r.  Ross,  14  N.  J.  Eq.  254.  Va.— See 
Kelly  t'.  Hamblen,  98  Va.  383,  36  S.  E. 
491.' 

A  judgment  sustaining  such  a  de- 
murrer will  be  reversed,  though  de- 
fendant made  no  objection  to  the  filing 
of  the  demurrer  and  went  to  a  hear- 
ing thereon  without  obiection.  Ed- 
wards r.  Drake,  15  Fla.  666. 

But  see  Kelly  v.  Hamblen,  98  Va. 
3S3,  36  S.  E.  491,  where  the  court  in- 
timated that  a  demurrer  will  not  lie 
to  an  answer  or  plea,  but  did  not  de- 
cide the  question  because  no  objection 
was  made. 

62.  111.  Eev.  St.,  1909,  c.  22,  §32, 
p.   253. 

63.  To  the  answer.  Iowa  Code, 
§449.  See  also  the  title  "Habeas 
Corpus. ' ' 

64.  A  writ  of  review  defective  in 
form  may  be  reached  bv  demurrer. 
Gans  v.  Steele,  7  Idaho  143,  61  Pac. 
286. 

65.  X.  Y.  Code  €iv.  Proc,  §§2076, 
2078. 

To  the  petition.  State  v.  Jumbo  Ex- 
tension Min.  Co.,  30  Nev.  192,  94  Pac. 
74. 


To  the  return  to  the  writ.  Me.  Rev. 
St.,   1903,   c.   104,   §18. 

To  the  return  and  pleas.  W.  Va. 
Code,  §§3587,  3588. 

Where  a  writ  of  injunction  or  man- 
damus is  claimed  "the  defendant  may 
demur  to  so  much  of  the  plaintiff's 
declaration  as  claims  such  writ,  and 
such  demurrer  shall  raise  the  ques- 
tion whether  the  facts  stated  as  the 
ground  of  such  claim  disclose  any  such 
legul  duty  as  that  so  sought  to  be 
enforced,  but  shall  be  subject  to  all 
rules  governing  general  demurrers  at 
law,  both  as  to  the  proceedings  there- 
on and  thereafter."  Pub.  Gen.  Laws, 
art.  75,  §126.  Chesapeake  &  P.  Tel. 
Co.  V.  Mackenzie,  74  Md.  36,  21  Atl. 
690. 

See  also  the  title   "Mandamus." 

66.  To  the  charges.  In  re  Bickley, 
4  Ohio  N.  P.   (N.  S.)   129. 

67.  See  V,  A,  2,  infra,  and  cases 
there   cited. 

68.  Andrews  Steph.  PI.  (2nd  ed.), 
§190,  p.  371;  Freeman's  Appeal,  71 
Conn.   708,  43    Atl.   185. 

69.  Cal.— Code  Civ.  Proc,  §431. 
Idaho.— Rev.  Codes,  §4175.  Md.— To 
the  whole  of  a  bill  in  equity  or  part  of 
it.  Pub.  Gen.  Laws,  art.  16,  §148,  p.  424. 
Mass.— Rev.  Laws,  1902,  c.  173,  §14, 
p.  1552.  Minn. — Rev.  Laws,  1905, 
§4129.  Mont.— Rev.  Codes,  1907,  §6536. 
Nev.— ^omp.  Laws,  §3137.  N.  Y. 
Code  Civ.  Proc,  §492.  N.  D.-Eev. 
Codes,  1905,  §6855.  Ore.— L.  O.  L., 
§69.  S.  C. — Miles  v.  Charleston  Light 
&  Water  Co.,  87  S.  C.  254,  69  S.  E. 
292.  S.  D.— Code  Civ.  Proc,  §122. 
Utah.— Comn.  Laws,  1907,  §2963.  Wash. 
Rem.  &  Ball.  Ann.  Codes  &  St.,  §260. 
Wis.— St.,   1898,   §2650. 

A   distinct    cause   of   action   may  be 
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ply;^<»  and  that  plaintiff  may  demur  to  the  whole  answer,  or  one  or 
more  defenses  or  counterclaims  therein."  As  a  general  rule,  however, 
a  demurrer  may  not  be  interposed  to  a  fragmentary  part  of  a  plead- 
ing not  purporting  to  state  an  entire  cause  of  action  or  defense." 


demurred  to  separately,  though  not  sep- 
arately stated.  Anderson  v.  Seandia 
Bank,' 53  Minn.  191,  54  N.  W.  1062. 

A  defendant  may  demur  to  a  por- 
tion of  a  complaint  in  intervention  em- 
braced in  certain  paragraphs  which 
contain  a  statement  of  all  the  facts  on 
which  the  intervener's  claim  for  relief 
against  him  is  based.  Seibert  v.  Min- 
neapolis &  St.  L.  R.  Co.,  52  Minn.  148, 
53  N.  W.  1151,  20  L.  R.  A.  535. 

70.  Colo.  Code  §66;  Neb.  Comp. 
St.,    1911,    §6682. 

To  the  Reply  to  Any  Defense.— Rev. 
Codes,   1905,   §6805. 

To  the  Reply  or  Any  Defense  There- 
in.—Utah  Comp.  .La^\-s,  1907,  §2982; 
Wis.  St.,  189S,  §2663. 

To  the  reply  or  to  a  separate  traverse 
to,  or  avoidance  of,  a  defense  or  coun- 
terclaim contained  in  the  roplv.  Mont. 
Rev.  Codes,  1907,  §6563.  N.  Y.— Code 
Civ.  Proc,  §493.  Ohio.— Code  1910, 
§11,327.    Wyo.— Comp.  St.,  1910,  §4386. 

71.  Colo.— Code,  1910,  §06;  People 
V.  Lothrop,  3  Colo.  428.  Idaho.— Rev. 
Codes,  §4193.  Mo.— Rev.  St.,  1909, 
§1809,  Mont. —  Rev.  Codes,  1907, 
§§6554,  6556.  Nov.- Comp.  Laws,  §3145. 
Utah.— Comp.  Laws,  1907,  §2978.  Wis. 
St.,  1898,  §§2658,  2659;  McCall  Co.  r. 
Stone,   124   Wis.   572,   102   N.  W.   1053. 

In  Massachusetts  he  may  demur  to 
the  answer,  or  so  much  thereof  as  ap- 
plies to  one  or  more  counts  in  the 
declaration.  Rev.  Laws,  1902,  c.  173, 
§15,  p.  1553;  Montague  r.  Boston  & 
Fairhaven   Iron   Works,   97   Mass.    502. 

72.  Ala. — Hester  v.  Ballard,  96  Ala. 
410,  11  So.  427;  Alabama  Great  So.  R. 
Co.  r.  Tapia,  94  Ala.  226,  10  So.  236. 
Colo, — Cochrane  v.  Parker,  5  Colo,  App, 
527,  39  Pac.  361.  Ore.— Multnomah 
County  V.  Failing,  55  Ore.  45,  104  Pac. 
964;  Oregon  r.  Portland  Gen.  Elec,  Co., 
52  Ore.  502,  96  Pac.  722,  98  Pac,  160, 
Wis.— State  v.  Chittenden,  107  Wis, 
354,  83   N,  W.  635. 

A  demurrer  can  be  properly  inter- 
posed only  where  the  party  controverts 
the  legal  sufficiency  of  the  matter 
stated  in  the  entire  count  or  petition. 
District  Township  v.  District  Township, 
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44  Iowa  512;  Ilaydcn  r.  Anderson,  17 
Iowa   158. 

It  is  not  competent  to  assail  a 
clause,  or  a  sentence,  or  several  clauses 
or  sentences  in  a  count  or  petition  by 
demurrer.  A  so-called  demurrer  "to 
all  that  part,"  or  "to  so  much  as 
sets  up,"  etc.,  in  a  certain  count  is 
bad.  Gordon  v.  Chicago,  R.  I.  &  P, 
R.  Co.,  129  Iowa  747,  106  N.  W,  177; 
Hayden  v.  Anderson,  17  Iowa  158. 

Does  not  lie  to  a  single  i>aragraph 
unless  it  purports  to  present  a  com- 
plete cause  of  action,  Lowman  v. 
West,  8  Wash,  355,  36  Pac.  258. 

It  cannot  properly  attack  merely  a 
part  of  tlie  recovery  sought  on  the 
ground  that  the  prayer  asks  too  much. 
State  r,  Portland  Gen.  p:iec.  Co.,  52 
Ore.   502,   95    Pac.    722,  98   Pac.    160. 

The  words  "part  of  a  pleading," 
as  used  in  Code  Civ.  Pr.,  §li)9,  jjcr- 
mitting  a  party  to  demur  to  a  part  of 
a  pleading  and  present  an  issue  of  fact 
as  to  another  part,  means  "a  separate 
paragraph  attempting  to  set  up  a  sep- 
arate cause  of  action  or  defense,  and 
not  to  isolated  sentences."  The  proper 
method  "of  procedure  in  such  case  is 
by  motion  to  strike  out,  or  by  com- 
pelling the  other  party  to  paragraph, 
and  then  filing  a  demurrer  to  the  de- 
fective paragraph."  Sun  Mut.  Ins. 
Co.  f.  Crist,  19  Ky;  L,  Rep,  305,  39 
S,  W.  837. 

Sustaining  demurrers  to  isolated  sen- 
tences was  held  to  be  harmless  error, 
where  the  proper  allegations  so  elim- 
inated were  sufficiently  pleaded  else- 
where. Sun  Mut.  Ins.  Co.  v.  Crist,  19 
Ky.  L.   Rep.   305,  39   S.  W.  837. 

If  the  complaint  contains  but  one 
cause  of  action,  the  demurrer  must  be 
to  it  as  a  unity,  or  it  will  be  dis- 
regarded. Conant  v.  Barnard,  103  N.  C. 
315,  9  S.  E,  575;  Cowand  r,  Meyers,  99 
N,  C,  198,  6  S,  E,  '82;  State  v.  Young, 
65  N,  C.  579. 

Cannot  demur  to  a  portion  of  the 
return  in  mandamus  not  constituting 
a  separate  ground  for  not  obeying  the 
writ.  State  r.  Chittenden,  107  Wis. 
354,  83  N.  W.  635. 
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Thus,  a  demurrer  will  not  lie  to  a  part  of  a  eount/^  or  cause  of  action/* 
or  paragraph,'^  or  plea,^"  or  defense,"  or  counterclaim.'^  In  some 
states  an  exception  to  the  rule  is  recognized  in  suits  on  bonds  assigning 
special  breaches,'^^  and  suits  to  enjoin  the  collection  of  taxes  setting 
up  several  objections  to  the  validity  of  the  tax.^*^ 

It  has  also  been  held  that  the  plaintiff  may  demur  to  one  only  of 
several  defenses  set  up  in  a  single  plea,®^  or  in  a  separate  count,**^ 


A  demurrer  going  only  to  the  right 
to  recover  a  part  of  the  damages  claimed 
will  be  overruled.  Alabama  Great 
Southern  R.  Co.  v.  Tapia,  94  Ala.  226, 
10  So.  236. 

A  Demurrer  Will  Not  Lie  to  a 
Paragraph  of  the  Reply. — Sullivan  v. 
Murphy,  120  .N,  Y.  Supp.  55. 

73.  Louisville  &  N.  R.  Co.  v.  Mc- 
Cool,  167  Ala.  644,  52  So.  656;  At- 
lanta &  B.  A.  L.  R.  V.  Wood,  160  Ala. 
657,   49    So.   426. 

It  is  not  competent  to  assail  para- 
graphs of  a  single  count  by  demurrer. 
Delaware  County  Bank  v.  Buncombe, 
48  Iowa  488. 

74.  Minn.  —  Steenerson  v.  Great 
Northern  R.  Co.,  64  Minn.  216,  6G 
N.  W.  723;  Knoblauch  v.  Foglesong, 
38  Minn.  459,  38  N.  W.  366;  Daniels 
V.  Bradley,  4  Minn.  158.  Mont. — Ply- 
month  Gold  Min.  Co.  r.  United  States 
Fidelity  &  Guar.  Co.,  35  Mont.  23,  88 
Pac.  565.  S.  C— Miles  v.  Charleston 
Light  &  Water  Co.,  87  S.  C.  254,  69 
S.  E.  292;  Sloan  r.  Seaboard  R.  R.  Co., 
64  S.  C.  389,  42  S.  E.  197. 

75.  Of  the  complaint.  Farris  v. 
Jones,  112  Ind.  498,  14  N.  E.  484; 
Vorhees  r.  Hushaw,  30  Ind.  488. 

Of  the  answer.  Beals  v.  Beals,  27 
Ind.  77. 

A  motion  rather  than  a  demurrer  is 
the  appropriate  method  of  having 
stricken  from  the  complaint  a  portion 
of  the  allegations  of  one  paragraph 
claimed  to  set  out  improper  elements 
of  damage  in  connection  with  others 
admittedly  proper.  Seidler  v.  Burns, 
84  Conn. 'ill,   79   Atl.   53. 

76.  Louisville  &  N.  R.  Co.  v.  Mc- 
Cool,  167  Ala.  644,  52  So.  656;  Cor- 
pening  &  Co.  v.  Worthington  &  Co., 
99  Ala.  541,  12  So.  426. 

77.  TJ.  S.— Cheatham  v.  Edgefield 
Mfg^  Co.,  131  Fed.  118.  la.— Chicago, 
I.  &  D.  R.  Co.  V.  Cedar  Rapids,  1. 
F.  &  N.  W.  R.  Co.,  67  Iowa  324,  25 
N.  W.  264.  Minn. — Steenerson  v. 
Great  Northern  Ry  Co.,  164  Minn.  216, 


66  N,  W.  723;  Dean  v.  Howard,  49 
Minn.  350,  51  N.  W.  1102;  Knoblauch 
r.  Foglesong,  38  Minn.  459,  38  N.  W. 
366.  N.  Y.— New  Jersey  Steel  &  Iron 
Co.  V.  Robinson,  69  N.  Y.  Supp.  728. 
S.  C— Lawson  v.  Gee,  57  S.  C.  502, 
35  S.  E.  759;  Buist  V.  Salvo,  44  S,  C. 
143,  21  S.  E.  615.  Wis.— Gooding  v. 
Doyle,  134  Wis.  623,  115  N.  W.  114; 
McCall  Co.  r.  Stone,  124  Wis.  572,  102 
N.  W.  1053. 

Where  certain  matters  in  the  an- 
swer which  might  have  been  set  out 
in  a  separate  division  as  constituting 
a  separate  defense  are  not  so  set 
out,  but  all  the  paragraphs  of  the 
answer  are  treated  by  defendant  as 
constituting  a  single  defense,  he  can- 
not complain  that  plaintiff  treats 
them  in  like  manner  and  assails  them 
by  motion  instead  of  demurrer.  Reed 
V.   Lane,   96  Iowa   454,   65   N.   W.   380. 

78.  Dean  v.  Howard,  49  Minn.  350, 
51   N.    W.    1102. 

79.  Ala. —  Louisville  &  N.  R.  Co. 
r.  McCool,  167  Ala.  644,  52  So.  656; 
Atlanta  &  B.  A,  L.  R.  Co.  r.  Wood, 
160  Ala.  657,  49  So.  426;  Hester  v. 
Ballard,  96  Ala.  410,  11  So.  427.  Ind. 
Farris  v.  Jones,  112  Ind.  498,  14  N. 
E.  484;  Shectz  v.  Longlois,  69  Ind. 
491.  Va. — Henderson  v.  Stringer,  6 
Gratt.  130. 

Breaches  improperly  assigned  may 
be  demurred  to  specifically  without 
demurring  to  the  declaration  as  a 
whole.  Saco  Brick  Co.  v.  Enstis  Mfg. 
Co.,   207   Mass.   312,  93   N.   E.   629. 

80.  In  the  same  paragraph.  Mus- 
tard l\  Hoppess,  69  Ind.  324. 

81.  Duplicity  is  allowed  under  the 
statute.  Western  Union  Tel.  Co.  v. 
Saunders,  164  Ala.  234,  51   So.   176. 

82.  Where,  through  bad  pleading, 
two  distinct  and  independent  defenses 
are  contained  in  one  division  of  an 
answer,  which  is  called  a  count,  a  de- 
murrer may  be  directed  at  one  of  them. 
Wright  V.  Connor,  34  Iowa  240. 

Where   a  petition   not   divided   seeks 
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or  separate  paragraph,^''  of  the  defendant's  answer. 

A  supplemental  pleading  is  regarded  as  a  part  of  the  original  plead- 
ing within  this  rule,  and  cannot  he  deninrrod  to  separately." 

IV.  TIME  WITHIN  W»ICH  DEMURRERS  MUST  BE  INTER- 
POSED. —  The  time  within  which  demurrers  may  be  interposed  is 
regulated  by  the  statutes  and  rules  of  court  of  the  various  states, 
and   such   provisions  must  be   complied  with.®=     The   time   may  or- 


relief  on  account  of  several  alleged 
causes  of  action,  defendant  may  de- 
mur to  a  single  one  of  them.  Plaintiff 
cannot,  in  such  case,  urge  the  defects 
in  his  petition  to  defeat  the  demurrer. 
Burhaus  r.  Squires,  75  Iowa  59,  39 
N.  W.  181. 

83.  Williams  v.  Langford,  15  B. 
Mon.  (Ky.)  566;  N.  C.  Rev.,  1905, 
§475. 

84.  Farris  v.  Jones,  112  Ind.  498, 
14  N.  E.  484;  Derry  v.  Derry,  98  Ind. 
319;  Morey  v.  Ball,  90  Ind.  450. 

85.  California. — To  the  complaint. 
Code  Civ.  Proc,  §430;  Davis  r.  Honey 
Lake  Water  Co.,  98  Cal.  415,  33  Pac. 
270. 

To  the  answer.  Code  Civ.  Proc, 
§443. 

Colorado. — To  the  complaint.  Code, 
§56. 

To  the  answer.  Code,  §66. 

To  the  replication.     Code,  §66. 

Florida.  — To  the  declaration.  Gen. 
St.,  1906,   §1418. 

In  equity.  Gen.  St.,  1906,  §§1870, 
1S96. 

Idaho. — To  the  complaint.  Eev.  Codes, 
§4174. 

To   the   answer.     Rev.   Codes,   §4193. 

In  justice  court.  Rev.  Codes,  §§4669, 
4672. 

Illinois.  —  In     chancery.       Eev 
1909.  c.  22,  §16,  p.  252. 

complaint. 


-To      the 


pleadings. 


.  St., 
Code, 
Code, 


1900,  §5700. 

Rev.    St.,    1903, 


Gen. 


Iowa. 

§3550. 

To      subsequent 
§3552. 

Kansas. — Gen.  St. 

Maine.— In    equity. 
e.  79,   §17. 

Maryland. — In     equity.       Pub. 
Laws,  art.  16,  §148,  p.  424. 

Michigan. — In   equity.     Comp.  Laws, 
1897,   §457. 

Minnesota. — To    the    complaint.    Rev. 
Laws,  1905,   §4128. 

To    the    answer.      Rev.    Laws,    1905, 
§4134. 

Vrl.  VT 


Mississippi. — In  equity.  Code,  1906, 
§600. 

Missouri.— Rev.  St.,  1909,  §1799.  To 
the   ri'ply.   Id.,   §18U9. 

Montana. — To  the  complaint.  Rev. 
Codes,    1907,    §6534. 

To  the  answer.     Id.,  §6554. 

In   justice   court.     Id.,    §§7012,    7015. 

Nebraska.— Comp  St.,   1911,   §6683. 

Nevada. — To  the  complaint.  Comp. 
Laws,    §3135. 

To    the    answer.      Id.,    §3145. 

New  Jersey. — Comp.  St.,  1910,  pp. 
4079,  4080,   §§94,  97. 

In  equitv.     Id.,  p.  417,  §20. 

New  York.— Code  Civ.  Proc,  §421. 

North  Dakota.  —  Rev.  Codes,  1905, 
§6853. 

Oklahoma. — Comp.  Laws,  1909,  §5645. 

Oregon.— L.   O.   L.,   §81. 

Bhode  Island. — In  equity.  Gen.  Laws, 
1909,   c.   2S9,    §6. 

South  Carolina.— To  the  complaint. 
Code    Civ.    Proc,    §164. 

To  the  answer.     Id.,  §174. 

South     Dakota. — Code      Civ, 


Proc  , 
Comp. 


§120. 

Utah. — To     the     complaint. 
Laws,   1907,   §2962. 

To   the   answer.     Id.,   §2976. 

To   the   reply.     Id.,   §2982. 

Washington. — Rem.  &  Ball.  Ann. 
Codes  &   St.,   §303. 

Wisconsin. — To  the  complaint.  St., 
1898,  §2648. 

To  the  answer.     Id.,  §2658. 

To  the  reply.     Id.,   §2663. 

May  be  stricken  if  not  served  in 
time.     Stilwell  r.  Kellogg,  14  Wis.  461. 

Wyoming.— Comp.  St.,  1910,  §4417. 

In  Kentucky  "a  party  who  files  an 
answer  or  subsequent  pleading  in  vaca- 
tion mav  file  a  demurrer  therewith." 
Code  Civ.  Proc,  §109. 

In  Georgia  a  demurrer  must  be  filed 
and  determined  at  the  first  term,  un- 
less continued  by  the  court,  or  by  con- 
sent of  parties.     Code,   1895,   §5047. 

As  to  all  defects  curable  by  amend- 
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dinarily  be  extended  by  the  court/®  or  a  demurrer  allowed  to  be 
filed  out  of  time,*^  for  good  cause  shown.  In  equity  leave  may  be 
granted  even  after  default.** 

A  material  amendment  operates  to  extend  the  time.^^ 


ment  a  demurrer  to  the  petition  must 
be  filed  at  the  first  term.  Smith  v. 
Ice  Delivery  Co.,  8  Ga.  App.  785,  70 
S.   E.   195. 

That  there  is  an  adequate  remedy  at 
law.  Epping  v.  Aiken,  71  Ga.  600; 
Powell  r.  Cheshire,  70  Ga.  357;  Belle 
Greene  Mining  Co.  v.  Tuggle,  65  Ga. 
652. 

Special  demurrer  must  he  filed  at 
first  terra.  Calhoun  v.  Mosley,  114  Ga. 
641,  40  S.  E.  714;  Fleming  v.  Rob- 
erts, 114  Ga.  634,  40  S.  E.  792;  Gate 
City  Fire  Ins.  Co.  v.  Thornton,  5  Ga. 
App.   585,  63   S.   E.  638. 

Special  demurrers  at  the  trial  term 
are  too  late.  Neal  v.  Davis  Foundry  & 
Mach.  Works,  131  Ga.  701,  63  S.  E. 
221;  Richmond  &  Danville  R.  Co.  v. 
Mitchell,  95  Ga.  78,  22  S.  E.  124; 
Mavor,  etc.  of  Cartersville  f.  Maguire, 
84  Ga.  174,  10  S.  E.  603;  Mayor,  etc. 
of  Atlanta  f.  Central  R.  &  B.  Co.,  53 
Ga.  120. 

Where  a  demurrer  is  filed  too  late, 
the  proper  practice  is  to  refuse  to  hear 
it,  and  to  order  it  stricken,  but  over- 
ruling it  instead  may  be  harmless  error. 
Neal  V.  Davis  Foundrv  &  Mach.  Works, 
131  Ga.  701,  63  S.  E.'  221. 

Where  the  petition  does  not  state  a 
cause  of  action,  however,  an  oral  mo- 
tion in  the  nature  of  a  general  de- 
murrer may  be  made  at  any  time  be- 
fore judgment.  Ga.  Civ.  Code,  §5046; 
Kelly  f.  Strous  &  Bros.,  116  Ga.  872, 
43  S.  E.  280. 

The  court  may  refuse  to  consider 
demurrers  not  filed  until  after  the 
parties  have  announced  ready  for  trial 
and  have  begun  the  examination  of 
jurors.  Missouri  Valley  Bridge  &  Iron 
Co.  V.  Ballard,  53  Tex.  Civ.  App.  110, 
116   S.   W.   93. 

86.  Fla.— Gen.  St.,  1906,  §§1418, 
1896.  Ida.— Rev.  Codes,  §4229.  Iowa. 
Code,  §3554.  Kan.— Gen.  St.,  1909, 
§5701.  Me.— In  equity.  Rev.  St.,  1903, 
c.  79,  §17.  Miss. — In  equity.  Code, 
1906,  §601.  Mc— Rev.  St.,  1909,  §1799. 
N.  J.— Comp.  St.,  1910,  p.  417,  §20. 
N".  D.— Rev.  Codes,  §6884.  Utah. 
Comp.  Laws,  1907,  §3004.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §303. 


In  Georgia,  upon  the  call  of  the 
appearance  docket  the  judge  may  in 
his  discretion  allow  counsel  for  the  de- 
fendant a  reasonable  time  thereafter, 
and  during  the  term,  to  demur  and 
answer.  Miller  V.  Jones,  136  Ga.  428, 
71   S.  E.  910. 

87.  Kan.— Gen.  St.,  1909,  §5701. 
Mo. — Peak  v.  Laughlin,  49  Mo.  162. 
N.  D.— Rev.  Codes,  1905,  §6884.  Wis. 
On  proper  terms.  Stillwell  v.  Kellogg, 
14  Wis.  461. 

Granting  or  refusing  leave  is  discre- 
tionary. Davis  &  Shangle  r.  Boyer,  122 
Iowa  132,  97  X.  W.  1002. 

Defendant  in  bankruptcy  proceedings 
will  be  protected  where  his  demurrer 
is  filed  too  late,  and  the  time  will 
be  extended,  if  the  demurrer  was  not 
simply  for  the  purpose  of  delay.  In  re 
Cooper  Bros.,  159  Fed.  956,'  20  Am. 
Bk.   Rep.  392. 

88.  Turpin  v.  Derickson,  105  Md. 
620,    66    Atl.    276. 

The  statutes  of  Virginia  and  West 
A^'irginia  provide  that  no  demurrer 
shall  be  received  after  an  attachment 
has  issued  against  a  defendant  against 
whom  a  bill  has  been  taken  for  con- 
fessed unless  by  order  of  court  upon 
motion.  Va.  Code,  §3289;  W.  Va.  Code, 
§3868. 

89.  California. — "The  court  has  the 
same  right  to  exercise  its  discretion 
in  determining  the  time  within  which 
an  answer  or  demurrer  shall  be  filed 
to  the  amended  pleading  which  it  al- 
lows, as  it  has  in  determining  whether 
it  will  allow  such  amended  pleading, 
and,  unless  it  shall  appear  that  it  has 
abused  its  discretion,  its  action  will 
not  be  reviewed."  Schultz  v.  McLean, 
109  Cal.  437,  42  Pac.  557. 

Georgia. — An  amendment  materially 
changing  the  cause  of  action  or  de- 
fense opens  the  pleading  as  amended 
to  demurrer.  Civ.  Code,  §5068;  Bar- 
nett  f.  People's  Bank,  65  Ga.  51. 

The  mere  addition  of  a  verification 
to  the  answer  and  cross-petition  is 
not  a  material  amendment  within  thii 
statute.  Xeal  r.  Davis  Foundry  & 
Mach.  Works,  131  Ga.  701,  63  S.  E. 
221. 
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Failure  to  allow  sufficient  time  within  which  to  donuir  is  not  ground 
for  reversal  where  no  jjrejudiee  results."'' 

V.  RIGHT  TO  DEMUR  AS  AFFECTED  B-Y  PLEAS,  MOTIONS, 
AND  OTHER  DEMURRERS.  —  A.  Dk.mi  ukers  and  1'leas  to  the 
Merits.  — 1.  At  Law  and  Under  the  Codes. —a.  Bight  to  Demur 
After  Pleading  to  the  Merits.  — In  the  absence  of  a  statutory  pro- 
vision to  the  contrary,«i  it  is  generally  held  that  a  party  cannot  inter- 
pose a  demurrer  after  he  has  pleaded  to  the  merits  of  the    action,»= 


Massachusetts. — May  demur  to  an 
amended  answer  thoiish  the  time  for 
filing  a  demurrer  to  the  original  has 
expired.  Isenburger  v.  Hotel  Eeynolds 
Co.,  177  Mass.  455,  59   N.   E.  120. 

In  Idaho  in  justice  court,  where  a 
pleading  is  amended,  the  adverse  party 
may  demur  to  it  within  such  time,  not 
exceeding  two  days,  as  the  court  may 
allow.    Eev.  Codes,  §4675. 

In  Michigan,  under  circuit  court 
rule  10.  subd.  a,  a  demurrer  to  an 
amended  declaration  must  be  filed  with- 
in ten  days  after  the  amendment  is 
received.  Michigan  United  Eys.  Co.  v. 
Ingham  Circuit  Judge,  155  Mich.  478, 
119  N.  W.  588. 

In  New  York  a  party  must  demur 
to  an  amended  pleading  within  twenty 
days  after  service  thereof.  Code  Civ. 
Proc,  §543. 

In  Wisconsin  defendant  must  demur 
to  the  amended  complaint  within  twen- 
ty days  after  it  is  served.  St.,  1898, 
§2652. 

90.  "Unless  it  is  made  to  appear 
that  an  answer  is  subject  to  demurrer 
and  that  the  plaintiff  could  have  de- 
rived some  advantage  by  demurring  to 
it,  he  cannot  claim  to  have  been  de- 
prived of  any  right  because  he  is  not 
granted  time  to  determine  whether  he 
will  demur."  Schultz  v.  McLean,  109 
Cal.  437,  42  Pac.  557. 

A  judgment  will  not  be  reversed  for 
refusal  to  give  three  days'  time  in 
which  to  demur  to  a  mere  general  de- 
nial, since  such  a  demurrer  would  be 
frivolous.  Pidgeon  v.  United  Rys.  Co., 
154  Mo.  App.  20,  133  S.  W.  130. 

In  Interstate  Land  &  Town  Co.  V. 
Patton,  21  Colo.  503,  42  Pac.  673,  it 
was  held  that  defendant  could  not  com- 
plain on  appeal  that  the  trial  was  com- 
menced within  the  ten  days  allowed 
for  demurring  to  the  replication  where 
he  in  no  manner  raised  the  question 
below    and    applied    for    a    continuance 
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on  other  grounds,  especially  where  he 
suffered   no   prejudice. 

91.  Since  the  statute  permits  them 
both  to  be  filed  at  the  same  time,  a 
demurrer  may  be  filed  after  a  plea  in 
bar  without  withdrawing  the  latter. 
In  view  of  the  intent  of  the  statute, 
it  is  immaterial  whether  they  are  filed 
on  the  same  or  different  days.  Wade 
f.  Doyle,  18  Fla.  630. 

92.  111. — Wear  r.  Jack  son  ville  &  S. 
R.  Co.,  24  111.  593.  Me.— Tukey  v. 
Gerry,  63  Me.  151.  Mich.— Cicotte  v. 
Wayne  County,  44  Mich.  173,  6  N.  W. 
236.  Neb. — Pine-Ule  Medicine  Co.  V. 
Yoder  &  Eplv,  135  N.  W.  383;  Kyner 
r.  Whittemore,  90  Neb.  188,  133  N.  W. 
197.  N.  Y. — Crowley  v.  La  Brake,  132 
N.  Y.  Supp.  155. 

There  can  be  no  demurrer  after  an 
issue  in  fact  joined.  Will's  Gould 
PI.   584. 

A  demurrer  must  be  filed  before  an 
answer  or  reply  has  been  filed.  Iowa 
Code,   §3551. 

A  demurrer  filed  after  an  issue  of 
fact  has  been  made  up  is  irregular  and 
should  not  be  noticed.  .Brush  v.  Blanch- 
ard,  19  111.  31. 

Is  too  late  where  filed  after  an  issue 
of  fact  has  been  made  up  and  tried 
and  found  for  the  adverse  party. 
Brown  v.  Illinois  Central  Mut.  L.  Ins. 
Co.,  42  111.  366. 

It  is  not  proper  practice  to  demur 
to  plaintiff's  statement  of  claim  after 
an  affidavit  of  defense  has  been  inter- 
posed and  held  good.  Heller  v.  Eoyal 
Ins.  Co.,  151  Pa.  101,  25  Atl.  83. 

Striking  a  demurrer  filed  after  an- 
swer and  during  the  trial,  and  with- 
out leave,  was  held  not  to  be  an  abuse 
of  discretion,  in  Fadley  v.  Smith,  23 
Mo.   App.   87. 

After  the  case  has  been  once  tried 
and  is  on  the  trial  calendar,  a  demurrer 
cannot  be  filed  without  leave  of  court. 
Cook  V.  Norwood,  106  111.  558. 
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at  least  unless  such  pleading  is  first  withdrawn.''^ 

Except  as  the  rule  is  modified  by  statute,^*  a  party  cannot  with- 
draw a  plea  or  answer  and  file  a  demurrer  as  a  matter  of  right,"' 
though  the  court  has  discretionary  power  to  permit  him  to  do  so.®' 

Eflfect.  —  A  demurrer  is  generally  deemed  to  be  waived  or  over- 
ruled by  filing  an  answer  to  the  merits  at  the  same  time,®^  or  before 
it  is  disposed  of,***  though  there  is  some  authority  to  the  contrary."® 


A  special  demurrer  comes  too  late 
after  issue  joined  on  pleas.  Koane's 
Adnir.  v.  Drummond's  Admrs.,  6  Eand. 
(Va.)   182. 

An  exception  going  to  the  action 
cannot  be  taken  after  answering  to 
the  merits.  Drake  v.  Brander,  8  Tex. 
351. 

A  peremptory  exception  cannot  be 
received  after  answer.  Coles  v.  Kel- 
sey,   2   Tex.   542. 

93.  m.— Wear  v.  .Tacksonville  &  S. 
R.  Co.,  24  111.  593.  Ind.— Morrison  t: 
Ross,  113  Ind.  186,  14  N.  E.  479.  Me. 
Tukey  f.  Gerry,  63  Me.  151.  Mich. 
Cicotte  V.  Wavne  County,  44  Mich. 
173,   6   N.   W.   23d. 

94.  See    Mo.    Rev.    St.,    1909,    §1803. 

95.  Southern  Hardware  &  Supplv 
Co.  r.  Block  Bros.,  163  Ala.  81,  50  So. 
1036. 

Must  obtain  leave  of  court.  Mor- 
rison V.  Ross,  113  Ind.  186,  14  N.  E. 
479. 

96.  Conn.— Hotchkiss  v.  Hoy,  41 
Conn.  568.  Idaho. — Murphy  v.  Russell 
&  Co.,  8  Idaho  133,  67  Pae.  421.  Neb. 
Edney  r.  Baum,  70  Neb.  159,  97  N.  W. 
252. 

The  refusal  to  permit  the  withdraw- 
al of  a  plea  of  the  general  issue,  which 
operated  as  an  admission  that  defend- 
ants were  liable  jointly,  if  at  all,  and 
to  file  a  demurrer  questioning  such 
joint  liability,  was  held  not  to  be  an 
abuse  of  discretion.  Southern  Hard- 
ware &  Supplv  Co.  V.  Block  Bros.,  163 
Ala.   81,  50  So.  1036. 

It  is  discretionary  with  the  court 
to  entertain  a  demurrer  after  demur- 
rant has  answered.  Brown  v.  Case,  9 
Kan.   App.   6S5,   59   Pac.   601. 

After  Demurrer  Overruled.  —  Her- 
rington  r.  Stevens.  26  111.  298;  Lowy 
r.  Andreas.  20  111.  App.  521. 

Leave  will  be  allowed  as  of  course 
after  overruling  a  demurrer  to  a  plea. 
Chesapeake  &  O.  R.  Co.  r.  American 
Exchange  Bank,  92  Va.  495,  23  S.  E. 
935,  44  L.  R.  A.  449;   Camden  Clay  Co. 


V.  Town  of  New  Martinsville,  67  W. 
Va.  525,  68  S.  E.  118.  See  also  XVIII, 
infra. 

97.  la. — Fisher  v.  Scholte,  30  Iowa 
221.  Mo. — Donahue  v.  Bragg,  49  Mo. 
App.  273.  N,  C. — Ransom  f.  McClees, 
64  N.  C.  17.  Okla.— Ryndak  v.  Seawell, 
13  Okla.  737,  76  Pac.  170. 

98.  Colo.— Code,  1910,  §58;  Platt- 
ner  Imp.  Co.  r.  Bradley,  Alderson  & 
Co.,  40  Colo.  95,  90  Pac. "86.  Ind.— Ear- 
hart  V.  Farmers'  Creamery,  148  Ind. 
79,  47  N.  E.  226;  Moore  v.  Glover,  115 
Ind.  367,  16  N.  E.  163;  Morrison  v. 
Ross,  113  Ind.  186,  14  N.  E.  479;  Rob- 
ertson V.  Huffman,  92  Ind.  247.  Mich. 
Cicotte  I".  Wayne  County,  44  Mich.  173, 
6  N.  W.  236.  Miss.— Home  Ins.  Co.  v. 
Delta  Bank,  71  Miss.  608,  15  So.  932. 
Mo.— State  v.  Bright,  224  Mo.  514,  123 
S.  W.  1057;  Dunklin  County  V.  Clark, 
51  Mo.  60;  Donahue  V.  Bragg,  49  Mo. 
App.  273.  S.  D.— See,  Pierson  v.  Min- 
nehaha Countv,  26  S.  D.  462,  128  N.  W. 
616. 

By  answering  and  proceeding  to 
trial  on  the  merits.  Vore  v.  Wood- 
ford, 29  Ohio  St.  245. 

Answering  and  proceeding  to  trial 
on  the  merits,  without  bringing  it  on 
for  a  hearing.  Budlong  v.  Budlong,  48 
Wash.  645,  94  Pac.  478;  Watson  f. 
Town  of  Kent,  35  Wash.  21,  76  Pac. 
297;  Mosher  r.  Bruhn,  15  Wash.  332, 
46   Pac.    397. 

99.  "The  filing  of  the  demurrer  and 
answer  at  the  same  time  does  not  pre- 
clude the  defendant  from  waiving  his 
right  to  a  trial  upon  the  merits,  and 
standing  by  his  demurrer."  Bridges 
V.  Reed,  9  Bush   (Ky.)   329. 

Where  both  are  "filed  at  the  same 
time,  the  fact  that  the  parties  proceed 
to  trial  without  objection,  and  without 
noticing  the  demurrer,  authorizes  the 
inference  that  the  demurrer  was  waived 
or  overruled.  Danville,  L.  &  N.  T.  R. 
Co.  V.  Stewart,  2  Met.  (Ky.)  119. 

In  Scullv  Steel  &  Iron  Co.  v.  Hann, 
18   N.    D.   528,   123   N.   W.    275,   it   was 
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An  exception  to  the  rule  is  sometimes  recognized  in  tlie  case  of  de- 
murrers on  the  ground  of  want  of  jurisdiction,  or  failure  to  state  a 
cause  of  action/  and  of  course  no  waiver  results  where  the  statute  per- 
mits both  to  be  filed  at  the  same  time.- 

In  a  few  states  a  party  who  demurs  after  pleading  to  the  merits 
thereby  waives  such  pleading.^* 

b.  Right  To  Demur  and  Plead  to  the  Merits  at  the  Same  Time. 
(I.) '  To  Different  Parts  of  the  Pleading. —  A  party  may  plead  to  one  count 
or  plea  and  demur  to  anotlicr  at  the  same  time/ 

The  codes  generally  provide  that  defendant  may  demur  to  one  or 
more  of  the  causes  of  action  alleged  in  the  complaint,  and  answer  as 
to  the  residue,^  and  that  plaintiff  may  demur  to  one  or  more  of 
several  defenses  or  counterclaims  set  up  in  the  answer  and  reply  to 
the  residue.^ 


held  that  the  fact  that  plaintiff  em- 
bodied a  demurrer  in  his  reply  to  an 
amended  counterclaim  filed  after  the 
sustaining  of  a  demurrer  to  the  or- 
iginal was  not  a  waiver  of  the  de- 
murrer, in  the  absence  of  any  objection 
to    that   method    of   pleading. 

1.  Answering  to  the  merits  before  a 
general  demurrer  is  disposed  of  does 
not  waive  the  demurrer  in  view  of 
the  provision  of  Civ.  Code  Prac,  §93, 
that  failure  to  make  the  objection  that 
the  pleading  does  not  state  a  cause 
of  action  is  not  a  waiver  thereof. 
Schooler  v.  Yancey,  133  Ky.  695,  118 
S.    W.    940. 

In  view  of  S.  C.  Code  Civ.  Proc, 
§169,  which  provides  that  all  of  the 
objections  specified  as  grounds  of  de- 
murrer shall  be  deemed  waived  except 
the  objections  to  the  jurisdiction  and 
failure  to  state  a  cause  of  action. 
Sprunt  V.  Gordon  (S.  C),  71  S.  E. 
1033. 

The  court  has  discretionary  power 
to  require  defendant  to  elect  on  which 
he  will  proceed.  Sprunt  i\  Gordon  (S. 
C),  71  S.  E.  1033;  Stahn  v.  Catawba 
Mills,  53   S.  C.  519,  31  S.  E.  498. 

2.  Ariz. — Sess.  Laws,  1907,  c.  74, 
§1,  p.  122.  Cal.— Code  Civ.  Proc,  §472; 
Hurley  v.  Eyan,  119  Cal.  71,  51  Pac. 
20;  Curtiss  v.  Bachman,  84  Cal.  216, 
24  Pac.  379.  Ga.— Code,  1895,  §5047. 
Idaho.  — Eev.  Codes,  §4228.  'Utah. 
Comp.  Laws,  1907,  §3004. 

3.  See  XII,  infra. 

4.  Both  at  common  law  and  under 
the  statute  of  Anne.  Andrews  Steph. 
PI.   (2nd   ed.),   §190,  p.   371. 

In  Freeman's  Appeal,  71   Conn.  708, 
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43  Atl.  185,  it  ia  said  that  at  common 
law  a  demurrer  lay  only  to  the  whole 
of  a  plea,  but  that  the  rule  as  stated 
in   the   text    now   obtains. 

5.  Ark.— Kirby's  Dig.,  §6097.  Cal. 
Code  Civ.  Proc".,  §441.  Colo.— Code, 
§5S.  Ida.— Rev.  Codes,  §41S7.  Ind. 
Burns'  Ann.  St.,  1908,  §349.  Ia.— Code, 
§3564;  Clark  r.  Ross,  96  Iowa  4U2,  65 
N.  W.  340.  Kan.— Gen.  St.,  19(>9,  §.-)6S9. 
Ky.— Code  Civ.  Pr.,  §109;  Sun  Mut. 
Ins.  Co.  r.  Crist,  19  Ky.  L.  Rep.  305, 
39  S.  W.  837.  Minn. — Rev.  Laws,  1905, 
§4132.  Mo.— Rev.  St.,  1909,  §1802. 
iviont.— Rev.  Codes,  1907,  §6536.  Neb. 
Comp.  St.,  1911,  §6672.  Nev.— Comp. 
Laws,  §3137.  N.  Y.— Code  Civ.  Proc, 
§492;  Crowlev  V.  La  Brake,  132  N.  Y. 
Supp.  155.  N.  C— Rev.,  1905,  §471; 
Conant  v.  Barnard,  103  N.  C.  315,  9 
S.  E.  575.  N.  D.— Rev.  Codes,  190."), 
§6861.  Ohio.  — Code,  1910,  §11,313. 
bkla.-Comp.  Laws,  1909,  §5633.  Ore. 
L.  O.  L.,  §75.  S.  C— Code  Civ.  Proc, 
§172.  S.  D.— Code  Civ.  Proc,  §128. 
Utah.— Comp.  Laws,  1907,  §2972.  Wash. 
Rem.  &  Ball.  Ann.  Codes  &  St.,  §274. 
Wis.— St.,  1898,  §2650;  Jones  v.  Fos- 
ter, 67  Wis.  296,  30  N.  W.  697.  Wyo. 
Comp.   St.,  1910,   §4385. 

6.  Kan.— Gen.  St.,  1909,  §5697.  Ky. 
Code  Civ.  Pr.,  §109.  Minn.  — Rev. 
Laws,  1905,  §4134.  Mont.— Rev.  Codes, 
1907,  §6556.  N.  C— Rev.,  1905,  §485; 
Mottu  V.  Davis,  151  N.  C.  237,  65  S. 
E.  969;  Ransom  v.  McClees,  64  N.  C. 
17.  N.  D.— Rev.  Codes,  1905,  §6863. 
Ohio.  — Code,  1910,  §11325.  Okla.— 
Comp.  Laws,  1909,  §5642.  Ore.— L.  O. 
L.,  §78.  S.  C— Code  Civ.  Proc,  §174. 
S.  D.— Code  Civ.  Proc,  §130.  Utah. 
Comp.  Laws,  1907,  §2978.   Wash.— Rem. 
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(II.)  To  the  Same  Matter.  —  Except  where  the  statute  so  provides/ 
a  party  may  not  l)oth  demur  and  plead  to  the  same  matter  at  the 
same  time.**  An  exception  has  sometimes  been  recognized  in  the  case 
of  demurrers  going  to  the  substance  of  the  claim.^ 

By  Co-parties.  —  It  has  been  held  that,  as  to  a  single  cause  of  action, 
some  of  a  num])er  of  defendants  may  answer  and  some  may  demur,^** 
but  that  the  contrary  is  true  where  their  liability  is  joint  and  their 
interest  in  the  question  involved  is  identical.^^ 


&  Ball.  Ann.   Codes  &  St.,   §276.     Wis. 
St.,    1898,    §2659. 

May  demur  to  one  of  two  distinct 
defenses  and  reply  to  the  other,  though 
they  are  not  separately  stated.  J.  W. 
Bass  &  Co.  f.  Upton,  1  Minn.  408. 

The  statute  refers  only  to  a  com- 
plaint containing  several  causes  of  ac- 
tion, or  an  answer  taking  two  dis- 
tinct grounds.  Where  there  is  but  a 
single  counterclaim,  the  statute  does 
not  permit  plaintiff  to  reply  to  some 
of  its  allegations  and  demur  to  others 
at  the  same  time.  Ransom  v.  McClees, 
64   N.   C.   17. 

7.  Ark.— Kirbv's  Dig.,  §6117.  Cal. 
Code  Civ.  Proc,  §431,  Fla.— Gen.  St., 
19U6,  §1442.  Ga.— Code,  1895,  §5047. 
Ida. — Eev.  Codes,  §4175.  Nev. — Comp. 
Laws,  §3137.  Utah. — Comp.  Laws, 
1907,    §§2963,    2972. 

Defendant  may  at  the  same  time 
demur  and  answer  to  the  entire  com- 
plaint and  to  each  cause  of  action,  if 
more  than  one  is  stated.  People  v. 
McClellan,   31    Cal.   101.- 

In  Arizona,  a  demurrer  is  treated  as 
a  defense  and  is  required  to  be  incor- 
porated in  the  answer,  and,  hence,  may 
accompany  defenses  in  bar.  Laws, 
1907,  c,  7*4,  §1,  p.  122;  Perrin  f.  Mal- 
lory  Com.  Co.,  8  Ariz.  404,  76  Pac.  476. 

In  West  Virginia,  defendant  may 
both  demur  and  plead  to  a  declara- 
tion in  ejectment.     Code,  §3348. 

8.  Andrews  Steph.  PI.  (2nd  ed.), 
§190,  p.  371,  and  the  following:  111, 
City  of  Peoria  r.  Simpson,  110  111. 
294;  Culver  v.  Third  Xat.  Bank,  64  111. 
528;  Wilson  V.  M\Tick,  26  111.  33;  Wear 
r.  Jacksonville  &'  S.  R.  Co.,  24  111.  593. 
Mich. — Cicotte  r.  Wavne  County,  44 
Mich.  173,  6  N.  W.  236.  Mo.— State  v. 
Bright,  224  Mo.  514,  123  S.  W.  1057; 
Long  r.  Towl,  41  Mo.  398;  Donahue 
f.  Bragg,  49  Mo.  App.  273.  N.  Y. 
Crowley  v.  La  Brake,  132  N.  Y.  Supp. 
155;  Munn  r.  Barnum,  12  How.  Pr. 
563.     N.  C— Ransom  v.  McClees,  64  X. 


C.  17.  Ohio. — Davis  v.  Hines,  6  Ohio 
St.  473.  Okla.— Ryndak  v.  Seawell,  13 
Okla.  737,  76  Pac.  170;  Teeumseh  State 
Bank  v.  Maddox,  4  Okla.  583,  46  Pac. 
563.  S.  C— Sprint  v.  Gordon,  71  S. 
E.  1033.  Va. — Chesapeake  &  O.  E.  Co. 
t".  American  Exchange  Bank,  92  Va. 
495,  23  S.  E.  935,  44  L.  E.  A.  449. 
W.  Va. — Camden  Clay  Co.  v.  Town  of 
New  Martinsville,  67  W^.  Va.  525,  68 
S.  E.  118. 

Neither  at  common  law  nor  under 
the  statute  of  Anne  can  a  party  plead 
and  demur  to  the  same  matter  or  thing. 
Will's  Gould  PI.  340. 

The  statute  of  4  Anne,  authorizing 
defendant  "to  plead  as  many  several 
matters"  as  he  shall  think  necessary 
for  his  defense  does  'not  authorize  him 
to  file  a  plea  and  a  demurrer  to  the 
declaration  at  the  same  time.  Haiton  p. 
Jeffreys,  10  Mod.  280,  88  Eng.  Reprint 
728. 

Cannot  reply  to  some  of  the  allega- 
tions of  a  counterclaim  and  demur  to 
others  at  the  same  time.  Ransom  v. 
McClees,  64  N.  C.  17. 

To  the  same  part  of  the  complaint. 
Pierson  v.  Minnehaha  County,  2d  S.  D. 
462,  128  X.  W.  616. 

To  the  same  cause  of  action  in  the 
same  pleading,  Barnard  r,  Morrison, 
29    Hun    (X.   Y.)    410, 

To  the  same  count  of  the  complaint. 
Auburn  &  Owasco  Canal  Co,  v.  Leitch, 
4  Denio  (X.  Y.)  65;  Struver  v.  Ocean 
Ins.  Co.,  16  How.  Pr.   (X.  Y.)   422. 

9.  May  reply  to  a  counterclaim  and 
at  the  same  time  demur  on  the  ground 
that  it  does  not  constitute  a  counter- 
claim (Latimer  v.  Sullivan,  30  S,  C. 
Ill,  8  S.  E.  639),  or  on  the  ground  that 
there  is  another  action  pending  in  ref- 
erence thereto  (Lipscomb  r.  Lipscomb, 
32    S.    C.    243,    11    S.   E.   206). 

10.  Conant  v.  Barnard,  103  N.  C. 
315.  9   S.   E.  575. 

11.  Not  at  the  same  time.  Von 
Glahn  f.  De  Eossett,  76  N.  C.  292. 
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2.  In  Equity. —  A  dofendant  may  demur  to  part,  answer  to  part 
and  plead  to  part  of  the  bill  at  the  same  time,  provided  each  relates 
to  separate  and  distinct  parts.>=^  As  a  general  rule,  however,  he  may 
not  at  the  same  time  both  answer  or  plead  and  demur  to  the  whole 
bill,  or  to  the  same  part  of  it."  Hence  a  defendant  may  not  demur 
after  he  has  answered,"  unless  the  pleading  of  the  adverse  party  is 
subsequently  amended  so  as  to  change  the  nature  of  the  cause  of 
action  set  up  thereby.^^ 

A  demurrer  is  overruled  by  an  answer    or    plea    filed    with    it,^° 


12.  U.  S.— Livingston  v.  Story,  9 
Pet.  632,  9  L.  ed.  25.5;  Bryant  Bros. 
Co.  V.  Robinson,  149  Fed.  321,  79  C.  C. 
A.  259;  Strang  v.  Eichmond,  P.  &  C. 
R.  Co.,  101  Fed.  511;  United  States  V. 
American  Bell  Tel.  Co.,  30  Fed.  523; 
Hayes  v.  Dayton,  8  Fed.  702.  Fla. 
Gen.  St.,  1906,  §1870.  Md.— Pub.  Gen. 
Laws,  art.  16,  §148,  p.  424;  Morton 
V.  Harrison,  111  Md.  536,  75  Atl.  337; 
Frederick  County  v.  Frederick  City,  88 
Md.  654,  42  Atl.  218.  Miss.— Sledge 
V.  Dickson,  81  Miss.  501,  33  So.  282. 
N.  J.— Bennett  v.  Bennett,  63  N.  J. 
Eq.  306,  49  Atl.  501;  Davis  r.  Davis, 
57  N.  J.  Eq.  252,  41  Atl.  353.  Pa. 
Rule  31;  fetegmaier  v.  Keystone  Coal 
Co.,  232  Pa.  140;  Barbey's  Appeal,  119 
Pa.  413,  13  Atl.  451.  Vt.— Holt  v.  Dan- 
iels, 61  Vt.  89,  17  Atl.  786. 

Provided  the  demurrer  and  answer 
apply  to  different  and  distinct  parts 
and  are  not  inconsistent  with  each 
other.     Edes  V.   Garey,  46  Md.  24. 

13.  U.  S. — Brvant  Bros.  Co.  i\  Rob- 
inson, 149  Fed.  321,  79  C.  C.  A.  259; 
In  re  Koplin,  179  Fed.  1013;  In  re 
Cooper  Bros.,  159  Fed.  956,  20  Am. 
Bk.  Rep.  392;  Strang  V.  Richmond,  P. 
&  C.  R.  Co.,  101  Fed.  511;  United  States 
V.  American  Bell  Tel.  Co.,  30  Fed.  523. 
Conn.— Scott  r.  Spiesel,  67  Cofln.  349, 
35  Atl.  262;  Brainard  v.  Staub,  61 
Conn.  570,  24  Atl.  1040;  Hoadley  v. 
Smith,  36  Conn.  371.  111.— Harding  v. 
American  Glucose  Co.,  182  111.  551,  55 
K  E.  577,  64  L.  R.  A.  738.  Md.— Fred- 
erick County  V.  Frederick  Citv,  88  Md. 
654,  42  Atl.  218.  N.  J.— Redrow  v. 
Sparks,  75  N.  ,L  Eq.  396,  72  Atl.  442; 
Veghte  i\  Raritan  Water  Power  Co., 
19  N.  J.  Eq.  143.  Pa. — Stegmaier  v. 
Keystone  Coal  Co.,  232  Pa.  140;  Ap- 
peal of  Barbey,  119  Pa.  413,  13  Atl. 
451.  R.  I.— Roberts  v.  White,  32  R. 
I.  522,  80  Atl.  123.     Vt.— Holt  v.  Dan- 
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iels,  61  Vt.  89,  17  Atl.  786;  Wage  v. 
Pulsifer,    54    Vt.    45. 

Where  the  bill,  in  its  nature,  cannot 
be  segregated  into  parts,  but  all  the 
paragraphs  are  merely  successive  steps 
in  the  statement  of  a  single  claim,  he 
cannot  answer  certaih  paragraphs  and 
demur  to  others.  Sledge  v.  Dickson, 
SI  Miss.   501. 

A  defendant  who  answers  in  full 
cannot  include  in  the  answer  a  de- 
murrer to  all  or  part  of  the  bill.  Bird 
i:.  Magowau  (N.  J.  Eq.),  43  Atl.  278. 

14.  Hires  Co.  r.  Simpkins,  179  Fed. 
1012;  Sanche  r.  Electrolibration  Co., 
4  App.  Cas.    (D.   C.)    453. 

After  defendant  has  answered,  there- 
by admitting  the  .iurisdiction,  he  can- 
not subsequently  demur  on  the  ground 
that  there  is  an  adequate  remedy  at 
law,  and  it  is  error  to  permit  him  to 
do  so.  Roberts  r.  White,  32  R.  I.  522, 
80  Atl.   123. 

A  demurrer  filed  without  leave,  and 
after  answer  and  submission  is  too  late. 
Newman  v.  Moody,  19  Fed.  858. 

15.  A  defendant  who  has  answered 
the  original  bill  may  demur  to  an 
amended  one  which  changes  the  nature 
of  the  case.  Sanche  v.  Electrolibration 
Co.,  4  App.   Cas.    (D.   C.)    453. 

16.  U.  S. — Bryant  Bros.  Co.  v.  Rob- 
inson, 149  Fed.  321,  79  C.  C.  A.  259; 
Miller  &  Lux  r.  Rickey,  123  Fed.  604; 
Strang  v.  Richmond,  P.  &  C  R.  Co., 
101  Fed.  511 ;  United  States  v.  Ameri- 
can Bell  Tel.  Co.,  30  Fed.  523. 
Md.  —  Morton  v.  Harrison,  111  Md. 
536,  75  Atl.  337;  Turpin  v.  Der- 
ickson,  105  Md.  620,  66  Atl.  276; 
Frederick  County  v.  Frederick  City,  88 
Md.  654,  42  Atl.  218;  Chase's  Case,  1 
Bland  206,  217.  Miss.— Sledsje  v.  Dick- 
son, '81  Miss.  501,  33  So.  282.  N.  J. 
Redrow  v.  Sparks.  75  N.  .T.  Eq.  396,  72 
Atl.   442;    MeDevitt  v.   Connell,   71   N. 
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or  before  it  has  been  disposed  of.^"  Formerly  the  ^vhole  demurrer 
was  overruled  if  any  part  of  the  matter  covered  by  it  was  also  covered 
by  a  plea  or  answer.^*  This  rule,  however,  no  longer  obtains  in  the 
federal  courts.^" 

The  filing  of  a  cross-bill  seeking  affirmative  relief  in  case  a  pre- 
vious demurrer  is  overruled  has  been  held  not  to  prevent  the  con- 
sideration of  the  issues  raised  by  the  demurrer.^° 

In  some  jurisdictions  defendant  is  permitted  to  demur  and  answer 
to  the  same  matter  at  the  same  time,-^  or  the  matter  is  held  to  be 
discretionary  with  the  court.^^ 

Leave  may  be  granted  to  withdraw  an  answer  and  to  file  a  demurrer 
in  its  place.-^ 


J.  Eq.  119,  63  Atl.  504;  Droste  v.  Hall 
(N.  J.  Eq.),  29  Atl.  437;  Veghte  r. 
Raritan  Water  Power  Co.,  19  N.  J. 
Eq.  143.  Pa.— Barbv's  Appeal,  119  Pa. 
413,  13  AtL  451.  Vt.— Holt  f.  Dan- 
iels, 61  Vt.  89,  17  Atl.  7S6;  ^Yade  v. 
Pulsifer,  54  Vt.  45.  Eng. — Jones  v. 
Earl  of  Strafford,  3  P.  Wms.  79,  24  Eng. 
Reprint  977. 

The  plea  cannot  have  that  effect 
where  it  is  stricken  out  because  not 
accompanied  by  an  affidavit  of  merits. 
Turpin  r.  Derickson,  105  Md.  620,  6i3 
Atl.  276.  See  the  title  "Affidavits  of 
Merits  and  Defense." 

In  Bankruptcy. — In  re  Koplin,  179 
Fed.  1013;  In  re  Cooper  Bros.,  159  Fed. 
956,  20  Am.   Bk.  Rep.  392. 

The  remedy  in  such  case  is  a  motion 
to  strike  out  either  the  answer  or  the 
demurrer  or  to  compel  defendant  to 
elect  between  them.  The  objection  is 
waived  by  going  to  argument  on  the 
demurrer.  Haves  v.  Dayton,  8  Fed. 
702. 

The  demurrer  may  be  stricken  on 
rrotion.  Miller  &  Lux  v.  Rickev,  123 
Fed.   604. 

See  Snyder  v.  De  Forest  Wireless 
Tel.  Co..  i54  Fed.  142,  where  a  motion 
to  strike  the  demurrer  was  denied  as 
involving  the  making  of  a  useless  or- 
der in  view  of  the  fact  that  the  court 
thought  that  the  demurrer  should  be 
overruled  and  the  questions  of  law  re- 
served  until   final   hearing. 

17.  Alexander  r.  Alexander.  13  App. 
Cas.  (D.  C.)  334;  Harding  v.  American 
niucose  Co.,  182  111.  551,  55  N.  E.  577, 
64  L.   R.   A.   738. 

18.  .Tarvis  V.  Palmer,  11  Paige  Ch. 
(N.  Y.)   650. 

19.  No  demurrer  shall  be  held  bad 
and  overruled  upon  argument  only  be- 


cause the  answer  of  the  defendant  may 
extend  to  some  part  of  the  same  matter 
as  may  be  covered  by  the  demurrer. 
Equity  rule  37. 

This  rule  covers  only  cases  where 
the  demurrer  and  answer  each  go  to 
only  part  of  the  bill  and  happen  to 
overlap,  and  not  to  where  both  the 
answer  and  the  demurrer  are  to  the 
whole  of  the  bill.  Brvant  Bros.  Co.  V. 
Robinson,  149  Fed.  321,  79  C.  C.  A. 
259;  In  re  Koplin,  179  Fed.  1013;  7??  re 
Cooper  Bros.,  159  Fed.  956,  20  Am, 
Bk.  Rep.  392;  Miller  &  Lux  v.  Rickev, 
123  Fed.  604;  Strang  v.  Richmond,  P. 
&  C.  R.  Co.,  101  Fed.  511;  Huntington 
V.  Laidley,  79  Fed.  865. 

20.  Bennett  r.  Bennett,  63  X.  J. 
Eq.    306,   49    Atl.    501. 

21.  In  Florida,  by  statute  a  demur- 
rer going  to  the  whole  bill  may  be 
incorporated  in  the  answer.  McRainey 
V.  Jarrell,  59  Fla.  587,  52  So.   304. 

In  view  of  the  statute  permitting 
the  incorporating  of  a  demurrer  in  an 
answer,  filing  a  demurrer  with  an  an- 
swer, but  on  a  separate  paper,  does  not 
have  the  effect  of  overruling  the  an- 
swer. Head  v.  Lightfoot,  61  Fla.  608, 
54  So.  89S. 

In  Maine,  by  rule  of  court  defendant 
may  demur  and  answer  at  the  same 
time.  Smith  v.  Kelley,  56  Me.  64; 
Hartshorn  r.  Eames,  3l'Me.  93. 

In  such  case  plaintiff  need  not  reply 
until  the  demurrer  is  disposed  of. 
Sn-ith  r.  Kelley,  56  Me.  64. 

22.  The  court  has  discretionary 
power  to  permit  defendant  to  demur 
and  plead  to  the  whole  bill  at  the 
sane  time,  and  its  action  in  so  doing 
will  not  be  reviewed.  Alexander  r. 
Alexander,    13    App.    Cas.    (D.    C.)    334. 

23.  At    any    time    before    final    de- 
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3  Exceptions  in  Louisiana  and  Texas.  —  In  Lomsiana  all  excep- 
tions except  such  as  relate  to  the  ahsolute  incompetency  of  the  jiKlge 
before  whom  the  suit  is  brouf?ht,  must  be  pleaded  speeudly  in  limine 
litis  before  issue  joined.^*  Declinatory  exceptions  may  be  pleaded 
in  defendant's  answer,  however,  previous  to  his  answering  to  the 
merits  "  and  it  has  been  held  that  an  exception  not  dilatory  in  char- 
acter is  not  waived  by  filing  an  answer  expressly  reservinj?  all  of 
defendant's  rights  as  set  forth  in  the  exception.^"  Peremptory  ex- 
ceptions founded  in  law  may  be  pleaded  in  every  stage  of  the  action 
previous  to  the  definitive  judgment.-' 

In  Texas  exceptions  going  to  the  substance  of  the  petition  may  be 
entertained  after  an  answer  to  the  merits.-^ 

B.  Demurrers  and  ]\Iotions.  — A  demurrer  and  a  motion  to 
strike,-'*  or  to  dismiss^"^  should  not  be  filed  simultaneously  to  the 
same  pleading. 

C.  Succe:ssive  Demurrers  to  the  Same  Pleading. —  As  a  rule 
but  one  demurrer  can  be  interposed  to  a  single  pleading,^^  though  in 


cree.  Saunders  v.  Savage  (Tenn.),  63 
S.  W.  218;  Merchant  r.  Preston,  1  Lea 
(Tenn.)  280;  Lowe  v.  Morris,  4  Sneed 
(Tenn.)    69. 

That  complainants  were  not  in  coiirt 
when  leave  was  granted  is  immaterial. 
Saunders  v.  Savage  (Tenn.),  63  S.  W, 
218. 

,The  court  may  permit  an  answer  filed 
after  the  filing  of  a  demurrer  to  be 
withdrawn,  in  which  case  the  demurrer 
may  be  considered  without  refiling  it. 
Fogg  V.  Price,  145  Mass.  513,  14  N.  E. 
741. 

On  reversal  of  a  decree  for  complain- 
ant based  on  a  bill  of  review  on  the 
ground  that  such  a  bill  does  not  lie 
under  the  facts  alleged,  the  trial  court 
may  permit  the  answer  to  be  withdrawn 
and  a  demurrer  to  be  filed  instead. 
Wieczorek  v.  Adamski,  114  111.  App. 
161. 

24.  Otherwise  they  shall  not  be  ad- 
mitted.    La.  Code  Pr.,  art.  333. 

Peremptory  exceptions  relating  to 
forms.  La.  Code  Pr.,  art.  344;  Phillips 
V.  Preston,  5  How.  (U.  S.)  278,  12  L. 
ed.    152. 

Dilatory  exceptions  must  be  pleaded 
in  limine  litis.     La.   Code  Pr.,  art.  333. 

25.  La.   Code   Pr.,   art.   333. 

26.  New  England  Mtg.  &  Security 
Co.  V.  Metcalfe,  49  La.  Ann.  347,  21 
So.  549. 

27.  Phillips  V.  Preston,  5  How.  (U. 
S.)  278,  12  L.  ed.  152;  Bijou  Co.  v. 
Lehmann,  118  La.  956,  43   So.  632. 
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They  are  admissible  after  the  plead- 
ings are  read.  Phillips  r.  Preston,  5 
How.    (U.   S.)    278,   12   L.  ed.   152. 

28.  Oliver  v.  Chapman,  15  Tex.  400. 

29.  Euright  r.  Midland  Sampling  & 
Ore  Co.,  33  Colo.  341,  80  Pac.  1041. 

The  right  to  file  a  motion  to  strike 
is  waived  by  demurring,  but  the  rule 
does  not  apply  where  the  pleadings  are 
amended  after  the  demurrer  is  sub- 
mitted. Wisconsin  Lumb.  Co.  V.  Greene 
&  W.  Tel.  Co.,  127  Iowa  350,  101  N. 
W.  742,  69  L.  E.  A.  9C8. 

30.  In  equity,  that  a  motion  to  dis- 
miss and  a  demurrer  are  filed  at  the 
same  time  and  tried  together  is  harm- 
less, where  one  ground  of  the  motion  is 
incorporated  in  the  demurrer  and  the 
other  mav  be  so  treated.  Saunders  v. 
Savage   (Tenn.),  63   S.  W.  218. 

31.  Dunbar  v.  Board  of  Comrs.,  5 
Idaho  407,  49  Pac.  409;  Iowa  Code, 
§3551;  Lundbeck  r.  Pilmair,  78  Iowa 
434,   43   N.   W.   271. 

Except  by  permission  of  tlie  court. 
Murphy  v.  Kussell  &  Co.,  8  Idaho  133, 
67  Pac.  421. 

A  second  demurrer  will  not  be  per- 
mitted where  it  will  unnecessarily  de- 
lay the  trial  and  no  good  reason  is 
shown  where  the  grounds  thereof  could 
not  have  been  set  up  in  the  first  de- 
murrer. Victor  Talking  Mach.  Co.  v. 
Hoschke,    169    Fed.    894. 

The  codes  contemplate  but  one  de- 
murrer in  which  may  be  taken  any  or 
all    of    the    objections    enumerated    as 
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some  jurisdictions  the  court  has  discretionary  power  to  permit  the 
filing  of  a  second  one  after  the  first  has  been  overruled.^- 

Eflfect  of  Amendment.  —  Demurrant  generally  has  a  right  to  refile  his 
denmrrer,33  or  to  file  another  one  on  the  same  or  different  grounds,^* 
after  amendment,  provided  the  issues  are  thereby  changed. 

In  some  jurisdictions  it  is  held  that  defects  which  might  have  been 
taken  advantage  of  by  the  original  demurrer  cannot  be  raised  by  a 
second  demurrer  interposed  after  the  pleading  has  been  amended  in 
other  particulars  only.^^     A  defendant  may,  however,  demur  to  an 


grounds  of  demurrer.  People  r.  Cen- 
tral Pac.  K.  Co.,  76  Cal.  29,  18  Pac.  90. 

It  is  proper  to  refuse  to  entertain 
a  second  demurrer  on  different  grounds. 
Burrows  v.  McCalley,  17  Wash.  269, 
49  Pac.  508. 

In  Equity. — In  some  states  it  is  pro- 
vided by  statute  that  where  a  demur- 
rer is  overruled  no  other  may  be  re- 
ceived. Fla.— Gen.  St.,  1906,  §1873; 
Hull  v.  Burr,  61  Fla.  625,  55  So.  852. 
N.  J.— Comp.  St.,  1910,  p.  419,  §24. 
Tenn. — Shannon's  Code,  §6205.  Va. 
Code,  §3273.     W.  Va.-Code,  §3850. 

"A  party  is  not  allowed  to  demur 
by  piecemeal.  11©  may  assign  any 
number  of  grounds  of  demurrer,  but 
there  can  be  only  one  demurrer  to  a 
bill  or  other  pleading.  A  party  will 
not  be  allowed  to  assign  one  or  more 
grounds  of  demurrer,  and,  upon  the 
overruling  of  that  demurrer,  assign 
other  grounds  of  demurrer,  or  demur 
again,  and  thus  continue  to  prevent  a 
submission  and  hearing  on  final  de- 
cree." Turner  v.  Durr  (Ala.),  55  So. 
230. 

An  overruled  dilatory  exception,  gen- 
eral in  its  nature,  will  not  be  reopened 
in  order  to  consider  points  dilatory  in 
their  nature  which  should  have  been 
raised  originallv.  Bonin  r.  Town  of 
Jennings,  106   La.  534,   31  So.   64. 

A  demurrer  to  a  plea  will  be  stricken 
out  where  the  plea  has  previously  been 
held  to  be  sufficient  on  a  demurrer  to 
the  replication  thereto.  Strout  Co.  v. 
Howell    (Del.),   82   Atl.   1081. 

82.  Kelly  v.  Leachman,  3  Idaho  629, 
33  Pac.  44. 

It  is  not  an  abuse  of  discretion  to 
permit  defendant  to  file  a  special  de- 
murrer setting  up  limitations  after  a 
general  demurrer  has  been  overruled 
and  a  defense  of  limitations  stricken 
from  the  answer.  Roche  v.  Spokane 
County,  22  Wash.  121,  60  Pac  59. 


Where  a  second  demurrer  is  filed 
without  permission,  the  court  may  per- 
mit it  to  remain.  Kelly  v.  Leachman, 
3   Idaho   629,  33   Pac.  44. 

33.  Wbere  a  pleading  is  amended 
so  as  to  change  the  issues  it  is  error 
to  refuse  to  allow  the  adverse  party 
to  refile  a  demurrer  previously  inter- 
posed, but  the  contrary  is  true  where 
the  issues  are  not  changed.  Stanton 
V.  Kenrick,  135  Ind.  382,  35  N.  E.  19. 

34.  Alabama.  —  If  the  amendment 
changes  in  the  least  the  material  alle- 
gations of  the  pleading.  Turner  v. 
Durr    (Ala.),    55   So.    230. 

Georgia. — "An  amendment  to  a  pe- 
tition, or  plea,  or  answer,  which  ma- 
terially changes  the  cause  of  action  or 
defense,  opens  the  petition,  plea  or 
answer,  as  amended,  to  demurrer." 
Civ.  Code,  §5068. 

To  have  that  effect  the  amendment 
must  materially  change  the  cause  of 
action  or  defense.  Southern  Bell  Tel 
&  Tel.  Co.  v.  Parker,  119  Ga.  721,  47 
S.  E.  194;  Kelly  r.  Strouse,  116  Ga. 
872,  43  S.  E.  280;  Gibson  r.  Thornton, 
107  Ga.  545,  33  S.  E.  895;  Central  of 
Georgia  R.  Co.  v.  Waldo,  6  Ga.  App. 
840,  65  S.  E.  1098;  Missouri  State  Life 
Ins.  Co.  r.  Lovelace,  1  Ga.  App.  446, 
58   S.  E.   93. 

The  mere  amplification  of  the  alle- 
gations, or  the  fact  that  certain  alle- 
gations are  stricken  will  not  open  the 
pleading  to  a  second  demurrer.  Central 
of  Georgia  R.  Co.  v.  Waldo,  6  Ga.  App. 
840,  65  S.  E.  1098;   Iowa  Code,  §3551. 

35.  Defects  of  form,  which  are  not 
atfectod  bv  the  amendment.  Bean  v 
Ayers,   69  Me.  122. 

On  demurrer  the  original  and  amend- 
ed bills,  when  relating  to  the  same  sub- 
ject-matter, are  taken  as  a  unit.  An 
amendment  after  answer  does  not  per- 
mit defendant  "to  demur  to  the 
amended    bill    upon    any    cause    of   de- 
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amended  complaint  for  want  of  facts,  though  that  ground  was  not 
assigned  upon  demurrer  to  the  original  complaint.^*" 

VI.  FORMAL  REQUISITES.  —  A.  General  Rules.  —  In  the 
absence  of  a  statutory  provision  to  the  contrary,  no  particular  form 
of  demurrer  is  required."  Statutory  provisions  rc(|uiring  pleadings 
to  be  liberally  construed  have  been  held  not  to  apply  to  demurrers.^" 

B.  Whether  Oral  or  Written.  —  Ordinarily  demurrers  are  re- 
quired to  be  in  writing,^"  except  in  inferior  courts  where  the  pleatlings 
are  oral.*° 

Demurrers  ore  tenus  are  allowed  in  some  states  where  the  defect  is 
one  of  substance.*^ 


murrer  to  which  the  original  bill  was 
open."  Where,  however,  the  amended 
bill  makes  an  entirely  new  case,  de- 
fendant may  demur  thereto  though  he 
has  answered  the  original  bill,  and  the 
effect  of  sustaining  such  demurrer  is 
simply  to  dismiss  the  amended  bill, 
leaving  the  original  still  standing. 
State  V.  Mitchell,  104  Tenn.  336,  58 
S.  W.  365. 

The  objection  that  defects  existing 
in  the  original  bill  and  not  raised  by 
the  demurrer  sustained  thereto  cannot 
be  taken  advantage  of  on  demurrer  to 
the  amended  bill,  is  waived  where  com- 
plainant does  not  move  to  strike  the 
demurrer  but  proceeds  to  a  hearing 
thereon  without  objection,  and  admits 
that  the  defect  cannot  be  remedied. 
Daschke  v.  Schellenberg,  131  Mich.  103, 
90  N.  W.   1028. 

36.  Disbrow  v.  Creamery  Package 
Mfg.  Co.,  110  Minn.  237,  125  N.  W. 
115. 

37.  In  Ehode  Island,  it  need  not  be 
more  formally  stated  than  that  the 
party  demurring  demurs  to  such  dec- 
laration or  plea.  E.  I.  Gen,  Laws,  1909, 
c.  288,  §19. 

A  demurrer  to  a  plea  of  answer  in 
abatement  on  the  ground  that  it  does 
not  state  facts  sufficient  to  abate  the 
action  is  good,  there  being  no  form 
prescribed  by  the  statute.  State  v. 
Roberts,   166   Ind.   585,   77   N.   E.    1093. 

38.  Merrill  t'.  Pepperdine,  9  Ind. 
App.  416,  36  N.  E.  921.  See,  generally, 
the  title  "Construction  and  Theory  of 
Pleadings. ' ' 

39.  la.— Code,  §3551.  Mich.— Jenks 
V.  Brown,  38  Mich.  651.  Ore. — English 
V.  Savage,  5  Ore.  518.  Va. — Code, 
§3271.  Wis.— Smith  v.  Kibling,  97  Wis. 
205,  72  N.  W.  869. 

A  demurrer   on  which   an   interlocu- 
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tory  judgment  can  be  based.    Crowley 
f.  La  Brake,  132  N.  Y.  Supp.  155. 

Permitting  a  general  demurrer  to  be 
made  without  being  reduced  to  writing 
and  signed  and  filed  as  a  pleading  held 
liarmless.  Miller  r.  Kice,  9  Ky.  L. 
Kep.   620. 

40.  In  the  municipal  court  a  de- 
murrer to  an  answer  or  to  new  mat- 
ter set  up  as  a  defense  therein  need 
not  be  in  writing  though  the  answer 
is  written.  A  written  demurrer  to  a 
complaint  or  counterclaim  is  necessary 
where  the  latter  is  in  writing.  United 
States  Gas  Fixture  Co.  r.  Boehmer, 
69  Misc.  618,  126  N.  Y,  Supp.  73. 

41.  Failure  to  state  a  cause  of  ac- 
tion. Ga. — ]\rcCook  V.  Crawford,  114 
Ga.  337,  40  S.  E.  225;  Latham  v.  Kolb, 
76  Ga.  291.  N.  C  — Garrison  v.  Will- 
iams, 150  N.  C.  674,  64  S.  E.  783.  S.  0. 
Hull  V.  Young,  29  S.  C.  64,  6  S.  E. 
938. 

Where  the  action  is  prematurely 
brought.  Elackmore  v.  Winders,  144 
N.   C.   212,  56  S.   E.  '874. 

That  the  contract  on  which  a  coun- 
terclaim is  based  is  void  under  the 
statute  of  frauds.  Mendelsohn  v. 
Banov,  57  S.  C.  147,  35  S.  E.  499. 

Defect  of  parties  cannot  be  raised 
by  oral  demurrer  at  the  trial  after  an- 
swer. Shull  r.  Caughman,  54  S.  C.  203, 
32   S.  E.  301. 

Want  of  capacity  to  sue  cannot  be 
taken  advantage  of  by  an  oral  de- 
murrer at  the  trial.  Dawkins  V.  Mathis, 
47  S.  C.  64,  24  S.  E.  990.  After  a  gen- 
eral denial.  Mickle  v.  Congaree  Const. 
Co.,  41  S.  C.  394,  19  S.  E.  725. 

"It  is  now  familiar  practice  to  raise 
the  question  of  the  sufficiency  of  the 
complaint  at  the  trial  by  an  object- 
tion  to  the  reception  of  evidence  under 
the  complaint.    This  objection  is  some- 
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C.  Right  To  Incorporate  Demurrer  ix  Other  Pleadings.  —  As 
a  general  rule  in  actions  at  law  and  under  the  codes  a  demurrer  must 
be  a  distinct  pleading/^  and  cannot  be  incorporated  in  an  answer/^ 
or  in  the  same  paper  with  an  answer,*^  or  in  a  reply,^^  though  in  a 
few  states  a  contrary  doctrine  prevails.^® 

In  equity  a  demurrer  may  generally  be  incorporated  in  the  answer.^^ 


thing  like  the  demurrer  ore  tenus  of 
the  ancient  practice,  and  some  of  its 
consequences  are  the  same;  and  be- 
cause of  this  similarity  it  is,  for  con- 
venience, called  a  demurrer  ore  tenus. 
But  it  is  not  a  demurrer  at  all,  within 
the  contemplation  of  the  statute." 
Smith  V.  Kibling,  97  Wis.  205,  72  N. 
W.  869. 

42.  Matters  of  law  and  of  fact 
should  not  be  mixed  in  the  same  plead- 
ing.    Brooks   V.   Douglass,  32   Cal.  208. 

43.  Fidelity  &  Deposit  Co.  r.  Park- 
inson, 68  Neb.  319,  94  N.  W.  120;  Jones 
V.  Foster,   67  Wis.  296,  30   X.   W.   697. 

A  demurrer  cannot  be  incorporated 
in  a  brief  statement  annexed  to  the 
general  issue.  Truesdale  f.  Straw,  58 
N.    H.    207. 

A  pleading  designated  by  defendant 
as  an  answer  will  not  be  treated  as 
both  an  answer  and  demurrer,  though 
some  of  the  alleged  defenses  are 
grounds  of  demurrer  only,  but  the  ob- 
jectionable allegations  will  be  regard- 
ed as  surplusage.  Gordon  v.  Moore, 
110  N.  Y.  Supp.  374. 

That  part  of  an  answer  which  in 
form  amounts  to  a  demurrer  will  be 
treated  as  surplusage.  Pine-Ule  Medi 
cine  Co.  r.  Yoder  &  Eplv  (Neb.),  135 
N.  W.  383;  Kyner  r.  Whittemore,  90 
Neb.  188,  133  N.  W.  197. 

A  clause  in  an  answer  "that  the 
complaint  does  not  state  facts  suflTi- 
eient  to  constitute  a  cause  of  action," 
when  appearing  with  denials  and  af- 
firmative defenses,  is  not  a  demurrer. 
Barnard  v.  Morrison,  29  Hun   (N.  Y.) 

4ro. 

There  is  no  such  pleading  author- 
ized as  "a  demurrer  by  way  of  an- 
swer." Smith  V.  Kibling,  97  Wis.  205, 
72   N.   W.   869. 

44.  Davis  f.  Hines,  6  Ohio  St.  473. 
It  is  improper  to  join  the  substance 

of  a  demurrer  with  matter  belonging 
to  an  answer  in  the  same  pleading. 
Long   r.   Towl,   41    Mo.   398. 

Cannot  both  demur  and  answer  by 
the  same  pleading.  Taber  v.  Wilson, 
34  Mo.  App.  89. 


Demurrer  and  answer  cannot  be  in- 
corporated in  the  same  pleading. 
Munn  r.  Barnum,  12  How.  Pr.  (N.  Y.) 
563. 

45.  That  plaintiff  both  replied  and 
demurred  in  the  same  pleading  is  im- 
material on  the  question  whether  the 
demurrer  was  properly  sustained  where 
no  objection  was  made  to  that  mode 
of  procedure.  Scullv  Iron  &  Steel  Co. 
V.  Hann.  18  N.  D.  528,  123  N.  W.  275. 

46.  In  Arkansas,  a  demurrer  may  be 
embodied  in  the  answer.  Greenfield  v. 
Carlton,   30   Ark.  547. 

In  Arizona,  a  demurrer  is  treated  as 
a  defense  and  is  required  to  be  pleaded 
in  the  answer.  Eev.  St.,  1901,  par. 
1350;  Perrin  f.  Mallory  Commission 
Co.,  8   Ariz.  404,   76  Pac.  476. 

In  Texas,  exceptions  may  be  incor- 
porated in  the  answer.  Edgar  V.  Gal- 
veston City  Co.,  46  Tex.  421. 

Though  in  a  restricted  sense  a  de- 
murrer is  not  part  of  the  answer,  it 
is  a  part  of  it  within  the  statute  per- 
mitting defendant  to  plead  in  his  an- 
swer as  many  separate  matters,  wheth- 
er of  law  or  fact,  as  he  shall  think 
necessary  for  his  defense.  Hudson  i\ 
Wheeler^  34  Tex.  356. 

In  Louisiana,  declinatory  exceptions 
may  be  pleaded  in  the  defendant's  an- 
swer, previous  to  his  answering  to  the 
merits,  but  dilatory  exceptions  may  not 
be.      Code    Pr.,    art.    333. 

47.  Ala.— Code,  1907,  §3128.  Me.— 
Packer  &  Sons  v.  Portland  &  E.  F.  E. 
Co.,  90  Me.  395,  38  Atl.  338.  Mass. 
Fogg  f.  Price,  145  Mass.  513,  14  N. 
E.  741.  N.  H.— Spofford  v.  Smith,  59 
N.  H.  366.  Vt.— Town  of  Westminster 
r.  Willard,  65  Yt.  266,  26  Atl.  952.  See 
Holt  v.  Daniels,  61  Vt.  89,  17  Atl.  786; 
Wade  v.  Pulsifer,  54  Vt.  45.  Va.— 
Matthews  r.  Jenkins,  80  Va.  463;  Dunn 
V.  Dunn,  26  Gratt.  291.  W.  Va.— Cook 
V.  Dorsey,  38  W.  Va.  196,  18  S.  E. 
468. 

The  defendant  may  in  all  cases,  in- 
stead of  filing  a  formal  demurrer,  in- 
sist on  any  special  matter  in  his  an- 
swer, and  have  the  same  benefit  there- 
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D.  IMusT  Identify  the  Pleading  Demurred  to.  —  The  demurrer 
must  point  out  the  particular  pleading?/"  or  part  of  a  pleading?/"  to 
Avhich  it  is  directed.  It  has  been  held  that  if  it  is  doubtful  whether 
a  demurrer  in  equity  is  intended  to  apply  to  the  whole  bill  or  only 
a  part  of  it,  it  will  be  regarded  as  a  demurrer  to  the  wliole.=^° 

E.  Specifications  of  Grounds  of  Demurrer.  —  1.  General  Rules. 
All  demurrers  must  set  forth  in  some  form  the  grounds  on  which  they 
are  based."^^ 

General  Demurrers.  —  Except  as  the  rule  is  modified  by  statute,  a  gen- 


of  as  if  he  had  demurred  to  the  bill. 
Fla._Gon.  St.,  1906,  §1871;  Head  r. 
LiphtfoSt,  61  Fla.  608,  54  So.  898; 
McEainey  V.  Jarrell,  59  Fla.  587,  52 
So.   304. 

Where  defendant  in  his  answer  ad- 
mits the  substantial  averments  of  the 
bill,  but  denies  that  complainant  has 
shown  any  riofht  to  equitable  relief,  and 
claims  tlie  same  benefit  of  such  ob- 
jection as  though  he  had  formally  de- 
murred to  the  bill,  he  in  effect  demurs 
to  the  bill.  Bennett  r.  Bennett,  63 
N.  J.  Eq.  306,  49  Atl.  501. 

The  answer  cannot  in  all  cases  state 
the  objection  and  pray  the  same  ad- 
vantage as  if  taken  by  demurrer.  As 
a  general  rule  objections  on  the  ground 
of  multifariousness  and  misjoinder  of 
complainants  cannot  be  taken  advan- 
tage of.  Veghte  v.  Earitan  Water 
Power   Co.,  19  N.  J.  Eq.  143. 

Under  special  circumstances,  instead 
of  demurring,  defendant  may  insert 
in  the  answer  a  paragraph  praying  for 
the  benefit  of  a  demurrer,  as  where 
an  answer  and  final  hearing  are  neces- 
sary to  determine  the  question  of 
jurisdiction.  Eedrow  V.  Sparks,  75  N- 
J.  Eq.  396,  72  Atl.  442.  See  also,  Eeed 
r.  Cumberland  Mut.  F.  Ins.  Co.,  36  N. 
J.   Eq.   146. 

"If  the  paragraph  of  the  answer 
praying  for  the  benefit  of  a  demurrer 
.  .  .  cannot  be  regarded  as  material 
to  the  case  under  any  possible  circum- 
stance or  contingency,  it  will  be 
deemed  impertinent  and  may  be  strick- 
en out."  Eedrow  v.  Sparks,  75  N.  J. 
Eq.   396,   72   Atl.  442. 

48.  A  general  exception.  District 
Court  Eule  17,  94  Tex.  670. 

A  demurrer  to  "the  complaint" 
filed  after  an  amended  complaint  has 
been  filed  will  be  regarded  as  a  de- 
murrer to  the  amended  complaint.  Cin- 
cinnati, B.   &  €.   E.   R.   V.  Wall    (Ind. 
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App.),  96  N.  E.  389;  Chicago,  T.  & 
L.  E.  Co.  r.  Stepp,  44  Ind.  App.  353, 
88  N.  E.  343;  Scott  r.  La  Fayette  Gas 
Co.,  42  Ind.  App.  614,  86  N.  E.  495; 
City  of  Vincennes  v.  Spees,  35  Ind. 
App.  389,  74  N.  E.  277. 

The  omission  of  the  word  "amend- 
ed" from  a  demurrer  to  an  amended 
answer  does  not  render  it  defective. 
Long  T.  Johnson,  15  Ind.  App.  498, 
44  N.  E.  552. 

Where  defendant  pleads  the  general 
issue  with  a  brief  statement,  a  demur- 
rer to  the  "plea"  does  not  reacli  such 
statement.  Stevens  f.  Doherty,  65  Me. 
94. 

A  special  demurrer  to  a  plea  of  the 
general  issue  does  not  ap])ly  to  the 
ijrief  statement  filed  with  it.  Moore 
V.    Knowles,    65    Me.    493. 

That  a  demurrer  to  an  answer  de- 
nominates it  a  "defense"  instead  of 
a  "counterclaim"  is  immaterial  where 
both  the  court  and  counsel  treat  it  as 
an  attack  upon  the  pleading  as  a  coun- 
terclnim.  Power  f.  Sla,  24  Mont.  243, 
61  Pac.  468. 

49.  In  equity  a  demurrer  to  a  part 
of  the  bill  must  state  the  particular 
part  or  parts  to  which  it  is  directed. 
Md.  Pub.  Gen.  Laws,  art.  16,  §149, 
p.  424. 

In  equity,  a  demurrer  should  clearly 
show  to  what  specific  part  of  the  bill 
it  is  directed,  and  whether  it  applies 
to  the  whole  bill  or  only  a  part  of  it. 
Miller  &  Lux  v.  Eickey,  123  Fed.  604. 

50.  Miller  &  Lux  v.  Eickey,  123 
Fed.   604. 

51.  Kelly  v.  Strouse  &  Bros.,  116 
Ga.  872,  43  S.  E.  280. 

A  demurrer  "and  now  come  the 
above  named  defendants  and  demur  to 
the  petition  of  the  plaintiff  herein," 
without  stating  any  ground,  presents 
no  question.  Tootle  v.  Berkley,  57 
Kan.  Ill,  45  Pac.  77. 
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eral  demurrer  need  not  point  out  any  specific  defects,"  and  the  same 
is  true  of  an  exception  of  no  cause  of  action  under  the  civil  law.^^ 
A  special  demurrer  must  specifically  point  out  the  particular  defects 
complained  of/'^  It  reaches  only  such  defects  of  form  as  are  specially 
assigned  as  causes  of  demurrer,^^  but  under  it  all  defects  of  sub- 


52.  Mutual  Ace.  Assn.  v.  Tuggle, 
138  111.  428,  28  N.  E.  1066,  reversing, 
39  111.  App.  509. 

"A  general  demurrer  enables  the 
party  to  assail  every  substantial  im- 
perfection in  the  pleadings  of  the  op- 
posite side  without  particularizing  any 
of  them  in  his  demurrer;  but  if  he 
thinks  proper  to  point  out  the  faults, 
this  does  not  vitiate  it."  Martin  v. 
Bartow  Iron  Works,  35  Ga.  320. 

53.  Though  an  exception  of  no 
cause  of  action  need  not  specifically 
set  out  the  objections  to  the  pleading, 
the  court  "should  see  that  such  excep- 
tion should  be  made  to  perform  the 
function  properly  appertaining  to  it, 
and  not  be  allowed  to  have  substituted 
for  it  another,  and  be  lost,  merged  and 
confounded."  Davis  v.  Arkansas 
Southern  R.  Co.,  117  La.  320,  41  So. 
587. 

54.  A  special  demurrer  must  dis- 
tincitly  and  particularly  specify  where- 
in the  defect  lies.  Casey  &  Hedges 
Mfg.  Co.  f.  Dalton  Ice  Co.,  94  Ga.  407, 
20  S.  E.  333;  Martin  v.  Bartow  Iron 
Works,    35    Ga.    320. 

Grounds  of  demurrer  must  distinctly 
specify  the  question  for  decision. 
Mathis  r.  Fordham,  114  Ga.  364,  40 
S.    E.    324. 

Special  aemurrers  must  be  specific. 
Brunswick  a  W.  R.  Co.  v.  Hart  Lumb. 
Co.,  6  Ga.  App.  583,  65  S.  E.  299. 

A  special  demurrer  must  point  out 
minutely  wherein  the  pleading  is  de- 
fective. Eyan  v.  Watson,  2  Greenl. 
(Me.)   382. 

A  speciaf  aemurrer  must  point  out 
the  objection  and  the  grounds  thereof. 
Briggs  V.  Grand  Trunk  R.  Co.,  54  Me. 
375;  Com.  f.  Cross  Cut  R.  Co.,  53  Pa. 
62. 

"It  is  not  sufficient  to  object  in  gen- 
eral terms  that  the  pleading  is  'un- 
certain, defective,  informal,'  or  the 
like,  but  it  is  necessary  to  show  in 
what  respect  uncertain,  defective  ot 
informal."  Andrews  Steph.  PI.  (2nd 
ed.),    §139,    p.    2f37. 

"Cause  for  special  demurrer  must  be 


so  assigned  as  to  show  by  precise  in- 
dication the  particular  defect  relied  on. 
If  the  alleged  defect  be  duplicity,  the 
particulars  in  which  it  consists  should 
be  stated."  Buell  v.  Warner,  33  Vt. 
570. 

Must  point  out  wherein  alleged  du- 
plicity or  argumentativeness  consists. 
Webster  v.  "State  Mut.  Fire  Ins.  Co., 
81  Vt.  75,  69  Atl.  319;  Willey  V.  Car- 
penter, 64  Vt.  212,  23  Atl.  630,  15  L. 
R.  A.  853;  Walker  v.  Wooster's  Admr., 
61  Vt.  403,  17  Atl.  792;  Carpenter  v. 
McClure,  40  Vt.   108. 

A  ground  that  "said  rejoinder  is 
double"  is  insufficient.  Holmes  V.  Chi- 
cago  &  A.   R.   Co.,  94  111.  439. 

Special  Exceptions.— Western  Union 
Tel.  Co.  V.  Cates  (Tex.  Civ.  App.),  132 
S.  W.  92. 

"A  special  exception  shall  not  only 
point  out  the  particular  pleading  ex- 
cepted to,  but  it  shall  also  point  out 
intelligibly  the  obscurity,  inconsistency, 
duplicity,  generality,  or  other  insuffi- 
ciency in  the  allegations  in  the  plead- 
ing objected.  The  general  expression 
that  it  is  vague,  uncertain,  and  the 
like,  alone,  shall  be  regarded  as  no 
more  than  a  general  exception."  Dis- 
trict Court  Rule  18,  94  Tex.  670; 
Weatherford,  M.  W.  &  N.  R.  Co.  v. 
Granger,  85  Tex.  574,  22  S.  W.  959; 
Missouri,  K.  &  T.  R.  Co.  r.  Harriman 
Bros.   (Tex.  Civ.  App.),  128  S.  W.  932. 

Must  indicate  the  defect  with  such 
certainty  as  to  enable  the  pleader  to 
obviate  it  bv  amendment.  Boynton  V. 
Tidwell,  19  Tex.  118. 

Special  exceptions  held  too  indefinite. 
Erie  Telegraph  Co.  r.  Grimes,  82  Tex. 
89,  17   S.  W.  831. 

55.  Andrews  Steph.  PI.  (2nd  ed.), 
§139,  p.   266. 

HI.— Cover  r.  Armstrong,  66  111.  267; 
Barbee  r.  Sproul,  78  111.  App.  532;  Iron 
Clad  Drver  Co.  v.  Chicago  Trust  &  Sav. 
Bank,  50  111.  App.  461.  Pa.-— Com.  v. 
Cross-Cut  R.  Co.,  53  Pa.  62.  Tex.— 
Missouri,  K.  &  T.  R.  Co.  r.  Gilbert 
(Tex.  Civ.  App.),  130  S.  W.  1037.  Vt. 
Webster  r.  State  Mut.  Fire  Ins.  Co., 
81  Vt.  75,  69  Atl.  319. 
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stance  may  be  availed  of,  though  not  specified  in  tlie  demurrer." 
2.  Under  the  Codes  and  Practice  Acts.  —  The  codes  and  practice 
acts  of  most  of  the  states  now  require  demurrers  to  distinctly  specify 
the  grounds  on  which  they  are  based,  the  degree  of  particularity  re- 
quired varying  in  the  different  jurisdictions,"  and  in  such  case  only 


As  to  all  others  it  is,  in  effect,  a 
general  demurrer,  under  which  no  ad- 
vantage can  be  taken  of  merely  for- 
mal  defects.      Will's   Gould   PI.    580. 

As  to  formal  defects  not  specifically 
assigned  it  is  to  be  regarded  as  a  gen- 
eral one.  Mahan  v.  Sutherland,  73  Me. 
158. 

56.  Andrews  Steph.  PI.  (2na  ed.), 
§139,  p.  266;  Tucker  v.  Randall,  2  Mass. 
283. 

Every  special  demurrer  includes  a 
general  one.  Ga. — Ellison  r.  Georgia 
E.  Co.,  87  Ga.  691,  13  S.  E.  809.  Me. 
State  V.  Peck,  60  Me.  498.  Md.— Brown 
V.  Jones,  10  Gil.  &  J.  334.  Tex.— 
Snow  V.  Gallup  (Tex.  Civ.  App.),  123 
S.  W.  222. 

As  to  defects  not  assigned,  it  oper- 
ates as  a  general  demurrer.  Will's 
Gould  PI.  580. 

Where  it  does  not  specifically  point 
out  the  alleged  defects,  it  can  have 
effect  only  as  a  general  demurrer. 
Walker  v.  Wooster's  Admr.,  61  Vt.  403, 
17    Atl.    792. 

57.  See  also  the  following  notes: 
Alabama. — No  demurrer  can  be  al- 
lowed but  to  matter  of  substance, 
which  the  party  demurring  specifies. 
Code,  1907,  §5340.  See,  Mobile  Elec- 
tric Co.  V.  Sanges,  169  Ala.  341,  53 
So.  176;  McGehee  V.  Western  Union 
Tel.  Co.,  169  Ala.  109,  53  So.  205. 

The  statute  abolishes  general  de- 
murrers and  substitutes  special  de- 
murrers therefor.  Henlev  f.  Bush,  33 
Ala.   636. 

It  is  error  to  sustain  a  general  de- 
murrer. St.  Louis  &  S.  F.  E.  Co.  v. 
Phillips,  165  Ala.  504,  51   So.  638. 

General  grounds  will  not  be  consid- 
ered. McGehee  v.  Western  Union  Tel. 
Co.,   169   Ala.   109,   53   So.    205. 

Demurrers  that  pleas  are  no  answer 
to  the  complaint  and  present  an  im- 
material issue  are  too  general.  Evall 
r.   Allen,  143  Ala.  222,  38  So.  851.^ 

Arkansas. — A  demurrer  to  the  com- 
plaint must  distinctly  specify  the 
grounds  of  objection.  Kirby's  Dig., 
§6094. 

California.— Must    distinctly    specify 
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the  grounds  upon  which  any  of  the 
objections  to  the  complaint  are  taken, 
and  unless  it  does  so,  it  may  be  dis- 
regarded.    Code  Civ.  Proc,  §431. 

Colorado. — Substantially  the  same  as 
California.  Code,  1910,  §57;  Lacev  V. 
Bentley,  39  Colo.  449,  89  Pae.  789; 
Page  Woven  Wire  Fence  Co.  r.  Jos- 
lin,  38  Colo.  162,  88  Pac.  142;  Blakely 
V.  Fort  Lyon  Canal  Co.,  31  Colo.  224, 
73  Pac.  249;  Henderson  r.  Johns,  13 
Colo.  280,  22  Pac.  461. 

A  special  demurrer  must  specifically 
point  out  the  precise  defects  com- 
plained of.  Citv  of  Goldfield  V.  Mac- 
Donald   (Colo.),  119  Pac.  1069. 

Connecticut.— All  demurrers  shall 
distinctly  specify  the  reasons  why  the 
pleading  demurred  to  is  insufficient. 
Gen.  St.,  1902,  §608;  Cook  r.  Morris,  66 
Conn.  196,  33  Atl.  994;  Town  of  Ham- 
den  r.  Merwin,  54  Conn.  418,  8  Atl. 
670;    Nash   r.   Smith,   6   Conn.   421. 

The  statute  cannot  be  evaded  by 
treating  an  answer  admitting  each  al- 
legation of  the  complaint  as  a  de- 
murrer to  formal  defects.  Jacobs  r. 
Holgenson,    70    Conn.    68,    38    Atl.    914. 

The  contention  that  a  demurrer  is 
not  sufficiently  specific  cannot  be  first 
made  on  appeal.  Parmelee  r.  Town  of 
Bethlehem,  57   Conn.  270,  18  Atl.  94. 

Delaware. — "Upon  a  demurrer  the 
court  shall  not  consider  any  defect  not 
specially  alleged,  if,  upon  the  whole 
matter  appearing,  judgment  can  be 
given  according  to  the  merits  of  the 
case."     Laws,  c.   112,   §1. 

District  of  Columbia. — Supreme  court 
common  law  rule  31  provides  that  in 
the  margin  of  every  demurrer  there 
shall  be  stated  some  substantial  mat- 
ter of  law  intended  to  be  argued  and 
that  a  demurrer  without  such  state- 
ment or  with  a  frivolous  statement  may 
be  set  aside  by  a  justice  at  chambers 
or  by  the  court,  and  leave  given  to  en- 
ter judgment  as  for  want  of  a  plea. 
Miller  v.  Ambrose,  35  App.  Cas.  (D.  C.) 
75. 

Plorida. — The  substantial  matters  of 
law  intended  to  be  argued  shall  be 
statecl,  and  if  any  demurrer  shall  be 
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delivered  -without  such  statement  it 
may  be  set  aside  by  the  court.  Gen. 
St.,  1906,  §14-4-4;  Benedict  Pineapple  Co. 
V.  Atlantic  Coast  Line  K.  Co.,  55  Fla. 
514,  46  So.  732,  20  L.  R.  A.  (X.  S.)  92. 

A  ground  of  demurrer  "and  for 
other  good  and  sufEcient  reasons  ap- 
parent upon  the  face  of  the  record  in 
said  cause"  presents  nothing  for  con- 
eideration.  Heathcote  v,  Fairbanks, 
Morse   &    Co.,   60   Fla.   97,   53   So.   950. 

The  statute  does  not  provide  how 
the  substantial  matters  of  law  intend- 
ed to  be  argued  shall  be  stated,  but  it 
is  usual  to  state  them  as  grounds  of 
the  demurrer.  Benedict  Pineapple  Co. 
V.  Atlantic  Coast  Line  R.  Co.,  55  Fla. 
514,  46  So.  732,  20  L.  E.  A.  (X.  S.) 
92. 

Formerly,  the  causes  of  demurrer 
were  required  to  be  stated  in  the  mar- 
gin. Benedict  Pineapple  Co,  v.  Atlan- 
tic Coast  Line  R.  Co.,  supra;  Stephens 
t\  Bradley,  24  Fla.  201,  3  So.  415. 

Idaho. — Identical  with  the  California 
provision.  Rev.  Codes,  §4175;  Valley 
Lumber  &  Mfg.  Co.  v.  Driessel,  13  Ida- 
ho 662,  93  Pac.  765. 

A  demurrer  to  the  answer  in  justice 
court  must  state  the  grounds  thereof. 
Eev.  Codes,  §4672. 

Iowa. — A  demurrer  to  the  complaint 
must  specify  the  causes  on  which  it  is 
founded  (Code,  §3551),  and  must  spe- 
cify and  number  the  grounds  of  objec- 
tion to  the  pleading  (Code,  §3562). 
See,  Harris-Emery  Co.  v.  Pitcairn,  122 
Iowa  595,  98  X".  W.  476;  Traders'  Bank 
f.  Alsop,  64  Iowa  97,  19  X.  W.  863; 
Jones  V.  Brunskill,  18  Iowa  129. 

In  a  special  proceeding.  7/i  re  Estate 
of  McMurray,  107  Iowa  648,  78  X.  W. 
691. 

Mandamus,  it  being  an  action  at  law. 
District  Twp.  of  Eden  r.  Independent 
Dist.  of  Templeton,  72  Iowa  687,  34 
N.  W.  472. 

The  same  certainty  in  statement  of 
grounds  is  required  in  the  case  of  a 
demurrer  to  the  answer  (Code,  §3575; 
Middleton  Sav.  Bank  v.  Dubuque,  15 
Iowa  394),  or  to  the  reply  (Code, 
§3579). 

Kansas. — ^Must  distinctly  specify  the 
grounds  of  objection  to  the  petition. 
Gen.  St.,  1909,  §5687.  A  demurrer 
"and  now  come  the  above  named  de- 
fendants and  demur  to  the  petition  of 
the  plaintiff  herein,"  without  stating 
any     ground,     presents     no     question. 


Tootle  V.  Berkley,  57  Kan.  Ill,  45  Pac. 
77. 

The  same  rule  applies  in  the  case  of 
a  demurrer  to  the  answer  (Gen.  St., 
1909,  §5697),  or  reply  (Gen  St.,  1909, 
§5698). 

Massachusetts.  —  The  causes  of  de- 
murrer must  be  specifically  assigned. 
Rev.  Laws,  1902,  c.  173,  §§14,  15,  pp. 
1552,    1553. 

The  demurrer  must  point  out  spe- 
cifically the  particulars  in  which  the 
alleged  defect    consists. 

Mississippi.— Rev.  Laws,  1902,  c.  173, 
§16,  p.  1553;  Dennehey  v.  Woodsum,  100 
Mass.  195;  Suffolk  Bank  v.  Lowell 
Bank,  8  Allen  (Mass.)  355. 

"Where  mere  defects  of  form  or 
omissions  in  the  form  of  statement  are 
relied  on,  they  must  be  "specially  point- 
ed out."  Steffe  V.  Old  Colony  R.  Co., 
156  Mass.  262,  30  N.  E.  1137;  Billings 
f.  Mann,  156  Mass.  203,  30  X.  E.  1136; 
Train  v.  Boston  Disinfecting  Co.,  144 
Mass.  523,  11  X.  E.  929;  Kellogg  v. 
Kimball,  138  Mass.  441;  Proctor  v. 
Stone,  1  Allen  193. 

Michigan. — On  issue  joined  on  de- 
murrer the  court  is  required  to  give 
judgment  according  as  the  very  right 
of  the  case  and  matter  in  law  shall  ap- 
pear, without  regard  to  any  defect  or 
imperfection  not  specially  expressed  in 
the  demurrer,  provided  sufficient  matter 
appears  in  the  pleadings  to  enable  him 
to  do  so,  and  to  amend  all  defects  not 
so  pointed  out.  Comp.  Laws,  1897, 
§§10068,  10069,   Circuit  Ct.  rule  34. 

The  purpose  of  the  statute  and  rule 
is  to  require  every  objection,  either  of 
form  or  substance  to  be  specified,  in 
the  demurrer,  and  if  this  is  not  done 
the  demurrer  will  be  overruled  if  the 
declaration  states  a  cause  of  action. 
Adrian  Waterworks  v.  City  of  Adrian, 
64   Mich.   584,   31   X.   W.   529. 

Minnesota. — Substantially  the  same 
as  California.  Rev.  Laws,  1905,  §4129. 
Must  state  the  grounds  of  a  demurrer 
to  the  reply.     Rev.  Laws,  1905,   §4134. 

Mississippi. — Can  only  consider  de- 
fects which  are  assigned  as  causes  of 
demurrer,  unless  something  so  essential 
to  the  action  or  defense  be  omitted 
that  judgment  according  to  law  and 
the  right  of  the  cause  cannot  be  given. 
Code,  1906,  §754;  Shoults  r.  Kemp,  57 
Miss.  218. 

Missouri. — Substantially  the  same  as 
CaUfornia.     Rev.  St.,  1909,  §1801.    See, 
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Ilanson  v.  Neal,  215  Mo.  256,  114  S. 
W.  1073. 

"May,"  as  used  in  this  section, 
means  "should,"  and  the  court  will 
only  look  to  the  obiections  specified. 
McClurg  V.  Phillips,  49  Mo.  315. 

A  demurrer  to  the  answer  must  state 
the   grounds   thereof. 

Missouri.— Eev.   St.,   1909,   §1809, 

Montana. — A  demurrer  to  the  com- 
plaint (Hev.  Codes,  1907,  §6535),  or 
counterclaim  (Rev.  Codes,  19()7,  §6559) 
must  distinctly  specify  the  grounds 
thereof;  otherwise  it  may  be  disre- 
garded. The  mode  of  specifying  the 
objections  to  a  counterclaim  is  the  same 
as  in  ease  of  a  demurrer  to  the  com- 
plaint  (Id.,  §6559). 

Under  this  section  the  objection  of 
ambiguity  must  be  taken  by  special  de- 
murrer. Wahle  V.  Great  Northern  E. 
Co.,  41  Mont.  326,  109  Pac.  713. 

A  demurrer  in  the  language  of  the 
statute  is  insufficient  in  such  case. 
Jacobs  Sultan  Co.  v.  Union  Mercantile 
Co.,  17  Mont.  61,  42  Pac.   109. 

Nebraska.— Comp.  St.,  1911,  §§6669, 
6682. 

Nevada. — To  the  complaint.  Comp. 
Laws,  §3136.  To  the  answer.  Comp. 
Laws,   §3145. 

New  York. — Must  distinctly  specify 
the  objections  to  the  complaint  (Code 
Civ.  Proc,  §490)  or  counterclaim  (Id., 
§496),  or  it  may  be  disregarded. 

North  Carolina. — Substantially  the 
same   as   California.      Eev.,   1905,   §475. 

A  demurrer  to  the  reply  must  state 
the  grounds  thereof.     Eev.,  1905,  §486. 

North  Dakota. — Substantially  the 
same  as  California.  Eev.  Codes,  1905, 
§6855. 

To  reply  must  state  the  grounds 
thereof.     Rev.  Codes,  1905,  §6865. 

A  demurrer  to  an  answer  substan- 
tially in  the  language  of  the  statute  is 
sufficient.  Van  Dyke  v.  Doherty,  6 
N.   D.   263,   69   N.   W.   200. 

Ohio. — Shall  specify  the  grounds  of 
objection.      Code,   1910,   §11310. 

Oklahoma. — A  demurrer  to  the  peti- 
tion must  distinctly  specify  the  grounds 
thereof.  Comp.  Laws,  1909,  §5630; 
Helm  &  Son  v.  Briley,  17  Okla.  314, 
87  Pac.  595. 

A  demurrer  to  the  answer  or  reply 
must  state  the  grounds  thereof.  Comp. 
Laws,    1909,    §§5642,    5643. 

Oregon. — Substantially  the  same  as 
California.     L.  0.  L.,  §69;  Marx  &  Jor- 
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genson  f.  Croisan,  17  Ore.  393,  21  Pac. 
310. 

Bhode  Island. — Must  be  accompanied 
with  a  statement  of  the  specific 
grounds  of  demurrer.  Gen.  Laws,  1909, 
c.    2SS.    §19. 

South  Carolina. — Substantially  the 
same  as  California.  Code  Civ.  Proc, 
§166;  Carroll   v.  Still,  13  S.  C.  430. 

A  demurrer  to  the  reply  must  state 
the  grounds  thereof.  Code  Civ.  Proc, 
§176. 

South  Dakota.— Substantially  the 
same  as  California.  Code  Civ.  Proc, 
§122. 

A  demurrer  to  the  reply  must  state 
the  grounds  thereof.  Code  Civ.  Proc, 
§132.  To  the  answer.  Hill  r.  Walsh, 
6  S.  D.  421,  61   N.  W.  440. 

Tennessee. — Must  state  the  objection 
relied  on.  Shannon's  Code,  §4655; 
Brown  v.  Cumberland  Tel.  &  Tel.  Co., 
181  Fed.  246;  Whittaker  v.  Whittaker, 
10  Lea  93;  Hobbs  v.  Memphis  &  C.  R. 
Co.,   12   lleisk.   526. 

Utah. — Substantially  the  same  as  Cal- 
ifornia.    Comp.   Laws,   1907,  §2963. 

A  demurrer  to  the  answer  must  dis- 
tinctly specify  the  grounds  thereof, 
and  when  to  a  counterclaim,  in  a  sim- 
ilar manner  to  that  required  in  a  de- 
murrer to  the  complaint;  otherwise  it 
mav  be  stricken  out.  Comp.  Laws, 
190>,  §2978. 

Vermont. — Defects  of  form  are  to  be 
disregarded  and  the  court  may  amend 
them,  "except  those  only  in  case  of 
demurrer  which  the  party  demurring 
shall  specially  set  down  and  express, 
together  with  his  demurrer  as  the  cause 
thereof."     Pub.  St.,  1906,  §§1497,  1498. 

Virginia, — The  court  on  motion  of 
any  party  shall  or  of  its  own  motion 
may  require  the  grounds  of  demurrer 
relied  on  to  be  specifically  stated  in 
the    demurrer.      Code,    §3271. 

Wisconsin. — A  demurrer  to  the  com- 
plaint must  distinctly  specify  the 
grounds  thereof.  St.  1898,  §2651;  Cum- 
mings  r.  C.  W.  Noble  Co.,  143  Wis. 
175,   126   N.   W.   664. 

A  demurrer  to  the  answer  must  dis- 
tinctly specify  the  grounds  of  objec- 
tion taken,  and  when  to  a  counterclaim, 
in  a  similar  manner  to  that  required  in 
a  demurrer  to  the  complaint.  St.,  1898, 
§2659.  A  demurrer  to  the  reply  must 
state   the   grounds  thereof. 

Wyoming. — Must  specify  the  grounds 
of  objection  to  the  petition.  Comp.  St., 
1910,    §4383. 
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the  grounds  of  objection  to  the  pleading  so  set  forth  can  be  considered.^^ 


58.  U.  S.— United  States  v.  Boyd, 
15  Pet.  187,  10  L.  ed.  706.  Ala.— Code, 
1907,  §5340;  Sloss-Sheffield  Steel  & 
Iron  Co.  V.  Triplett,  58  So.  108;  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  Long,  53 
So.  910;  Mobile  Electric  Co.  v.  San- 
gers,  169  Ala.  341,  53  So.  176;  McGehee 
f.  Western  Union  Tel.  Co.,  169  Ala. 
109,  53  So.  205;  Tallassee  Falls  Mfg. 
Co.  V.  Moore,  158  Ala.  356,  48  So.  593. 
Cal. — Mendocino  Co.  v.  Morris,  32  Cal. 
145.  Colo. — Blakelv  v.  Fort  Lyon  Canal 
Co.,  31  Colo.  224,  73  Pac.  249;  Heilman 
V.  Ludington,  26  Colo.  "326,  57  Pac. 
1075.  Conn. — Town  of  Bristol  v.  New 
England  K.  Co.,  70  Conn.  305,  39  Atl. 
235;  Cook  V.  Morris,  66  Conn.  196,  33 
Atl.  994;  Nash  v.  Smith,  6  Conn.  421. 
Del.— Laws,  c.  112,  §1.  Fla.— Heath- 
cote  V.  Fairbanks,  Morse  &  Co..  60  Fla. 
97,  53  So.  950;  Hartford  Fire  Ins.  Co. 
r.  Brown,  60  Fla.  83,  53  So.  838.  Ind. 
Toledo,  W.  &  W.  R.  Co.  v.  Mulligan, 
52  Ind.  505;  Lake  Erie  &  W.  E.  Co. 
f.  Fishback,  5  Ind.  App.  403,  32  N. 
E.  346.  la.— Code,  §3551;  Harris-Em- 
ery Co.  V.  Pitcairn,  122  Iowa  595,  98 
N.  W.  476.  Md. — On  appeal.  Will- 
iams V.  Harlan,  88  Md.  1,  41  Atl.  51. 
Mass. — Saco  Brick  Co.  v.  Eustis  Mfg. 
Co.,  207  Mass.  312,  93  N.  E.  629;  Las- 
celles  r.  Clark,  204  Mass.  362,  90  N.  E. 
875;  Billings  r.  Mann,  156  Mass.  205, 
30  N.  E.  1136;  Train  r.  Boston  Disin- 
fecting Co.,  144  Mass.  523,  11  N.  E. 
929;  Kellogg  r.  Kimball,  138  Mass.  441; 
Kellogg  V.  Kimball,  122  Mass.  163;  Suf- 
folk Bank  v.  Lowell  Bank,  8  Allen  3.55. 
Minn. — Disbrow  r.  Creamery  Package 
Mfg.  Co.,  110  Minn.  237,  125  N.  W. 
115.  Miss.  — Code,  1906,  §754.  Mo.— 
McChirg  r.  Phillips,  49  Mo.  315.  Neb. 
Curran  v.  Hagerman,  92  N.  W.  1003; 
Turner  v.  Althaus,  6  Neb.  54.  N.  J. 
Comp.  St.,  1910,  p.  46,  §12;  p.  4094, 
§131;  Snyer  r.  New  York  &  N.  J.  Tel- 
ephone Co.,  58  Atl.  90;  Davev  v.  Erie 
R.  Co.,  69  N.  J.  L.  50,  54  Atl.  233; 
French  r.  Mavor,  etc.,  of  Millville,  66 
N.  J.  L.  392.^49  Atl.  465,  affirmed,  67 
N.  J.  L.  349,  51  Atl.  1109;  State  ex  rel. 
Yard  x>.  Borough  Comrs.,  48  N.  J.  L. 
375,  5  Atl.  142.  N.  M.— On  appeal. 
Cleland  v.  Hostetter,  13  N.  M.  43,  79 
Pac.  801.  Vt.— Pub.  St.,  1906,  §§1497, 
1498.  Va.— Code,  §3271.  Where  the 
court  requires  the  grounds  to  be  spe- 
cifically stated. 

"A    party    will    not    be    allowed    to 


state  one  ground  of  objection,  and  ar- 
gue and  obtain  judgment  for  another." 
Middleton  Sav.  Bank  v.  Dubuque,  15 
Iowa  394. 

Cannot  demur  upon  one  statutory 
ground  and  rely  upon  others.  Helm  & 
Son  f.  Briley,  17  Okla.  314,  87  Pac. 
595. 

Though  the  absence  of  an  averment 
cannot  be  considered  as  an  independent 
ground  for  overthrowing  the  declara- 
tion where  it  is  not  specified  as  a 
ground  of  demurrer  it  may  "be  given 
due  effect  in  aid  of  the  grounds  of  de- 
murrer that  are  assigned."  People's 
Bank  &  Trust  Co.  v.  Weidinger,  73  N. 
J.  L.  433,  64  Atl.  179. 

The  demurrer  will  be  held  to  waive 
or  abandon  all  objections  not  stated 
except  those  extending  to  such  essen- 
tial and  vital  defects  as  to  show  no 
cause  of  action  or  defense  and  such 
as  are  incapable  of  being  cured  by 
the  statute  of  jeofails.  Florida  C.  & 
P.  R.  Co.  V.  Ashmore,  43  Fla.  272,  32 
So.   832. 

Defects  not  pointed  out  in  the  mem- 
orandum required  to  accompany  a  de- 
murrer for  want  of  facts  are  deemed 
waived.  Indiana  Acts,  1911,  p.  415, 
c.   157,   §2. 

Nonjoinder  of  parties  is  not  reached 
by  a  demurrer  for  want  of  jurisdiction, 
Svanburg  v.  Fosseen,  75  Minn.  350,  78 
N.  W.   4,   43   L.   R.   A.   427. 

A  defendant  demurring  on  the  ground 
of  misjoinder  of  parties  is  not  entitled 
to  have  his  demurrer  sustained  because 
there  is  a  misjoinder  of  causes  of  ac- 
tion. Williams  f.  Casebeer,  126  Cal. 
77,   58   Pac.   380. 

On  appeal  demurrant  will  be  con- 
fined to  the  assigned  grounds  of  de- 
murrer, when  it  does  not  appear  that 
any  other  grounds  were  argued  below. 
Williams  Mfg.  Co.  v.  Insurance  Co.  of 
N.  A.  (Vt.),  81  Atl.  916;  Marshall  v. 
Village  of  Hardwiek,  83  Vt.  495,  76 
Atl.  411. 

On  appeal  only  the  grounds  specified 
in  the  demurrer  will  be  considered  un- 
less the  plea  is  so  faulty  as  to  con- 
stitute no  defense.  Hartford  Fire  Ins. 
Co.  r.  Hnllis,  58  Fla.  268.  50  So.  985; 
Royal  Phosphate  Co.  v.  Van  Ness,  53 
Fla.   135,  43   So.   916. 

WTiere  a  pleading  is  not  subject  to 
any  of  the  objections  specified,  a  judg- 
ment   sustaining   a   demurrer   will    not 
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In  some  states  it  is  provided  that  if  no  grounds  are  specified  the 
demurrer  shall  be  regarded  as  objecting  only  that  the  complaint  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action,^"  or  that  tlie 
court  has  no  jurisdiction  of  the  subject  of  the  action,""  or  that  the 
demurrer  may  be  stricken  out."^ 

In  some  states  where  a  demurrer  specifies  the  particular  defects 
relied  on  the  demurring  party  is  confined  to  the  defects  so  specified, 
even  though  no  such  specification  is  required,"-  while  a  contrary  rule 
prevails  in  others."^ 

In  some  states  no  further  specification  than  tiiat  used  in  tlie  statute 
is  necessary,'*'*  while  in  others  a  contrary  rule  prevails  and  the  de- 


t)e  affirmed  because  of  defects  not 
specified.  Cheely's  Admr.  v.  Wells,  33 
Mo.  106. 

A  judgment  overruling  a  demurrer 
for  want  of  facts  will  not  be  reversed 
on  the  ground  of  want  of  jurisdiction 
because  of  the  absence  of  a  showing 
of  venue.  Marx  &  .Torgenson  v.  Croisan, 
17    Ore.   393,   21   Pac.   310. 

Whether  a  complaint  states  a  cause 
of  action  will  not  be  considered  on  ap- 
peal from  an  order  overruling  a  de- 
murrer for  misjoinder  of  causes  of  ac- 
tion. Golden  Valley  Land  &  Cattle 
Co.  V.  Johnstone  (N.  D.),  128  N.  W. 
690. 

59.  Ark.— Xirby's  Dig.,  §6094; 
Eagle  r.  Beard,  33  Ark.  497.  Kan. 
Gen.  St.,  1909,  §5687.  Neb.— Comp.  St., 
1911,  §6669;  Turner  V.  Althaus,  6  Neb. 
54;  McCIary  r.  Sioux  Citv  &  P.  R.  Co., 
3  Neb.  44.  Ohio.— Code,"' 1910,  §11310; 
Rothweiler  v.  Eyan,  4  Ohio  C.  C.  338. 
Okla.— Comp.  Laws,  1909,  §5630.  Wyo. 
Comp.  St.,  1910,   §4382. 

A  similar  rule  applied  in  the  case  of 
a  demurrer  to  the  answer,  where  de- 
fendant proceeded  to  a  hearing  without 
objection.  Colby  v.  Lyman,  4  Neb. 
429. 

60.  Ohio  Code,  1910,  §11,310;  Roth- 
weiler V.  Eyan,  4  Ohio  C.  C.  338;  Wyo. 
Comp.   St.,  1910,   §4382. 

61.  To  the  complaint.  Wis.  Rev. 
St.,    1898,    §2651. 

To  the  answer.  Wis.  Rev.  St.,  1898, 
§2659. 

62.  Lopez  V.  Central  Arizona  Min- 
ing Co.,  1  Ariz.  464,  2  Pac.  748;  Allen 
V.  Cerro  Gordo  County,  34  Iowa  54. 

Where  a  demurrer  for  want  of  facts 
omits  the  general  statutory  statement, 
the  demurrer  reaches  only  the  defects 
specifically  pointed  out,  though  there 
are    other    defects    which    would    have 
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been  reached  had  the  statutory  lan- 
guage been  employed.  Sluss  v.  Shrews- 
bury, 18  Ind.  79;  State  v.  Leach,  10 
Ind.  308. 

63.  A  party  making  certain  speci- 
fications under  the  general  ground  of 
failure  to  state  a  cause  of  action  or 
defense,  is  not  confined  to  them  on 
argument,  but  may  urge  any  which 
are  pertinent  to  the  general  objection. 
Monette  v.  Cratt,  7  Minn.  234. 

64.  In  North  Dakota  a  demurrer  to 
the  answer  substantially  in  the  lan- 
guage of  the  statute  is  sufficient.  Van 
Dyke  v.  Doherty,  6  N.  D.  263,  69 
N.    W.    200. 

In  South  Dakota  a  demurrer  in  the 
language  of  the  statute  is  suflicient  ex- 
cept that  a  demurrer  for  want  of  jur- 
isdiction must  specify  whether  the 
want  of  jurisdiction  is  as  to  the  per- 
son or  the  subject-matter,  and  a  de- 
murrer for  defect  of  parties  whether 
the  defect  is  of  parties  plaintiff  or 
defendant.  Hudson  i\  Archer,  4  S.  D. 
128,   55    N.   W.    1099. 

In  Washington  the  demurrer  may 
specify  tiie  grounds  in  the  language  of 
the  statute,  or  they  may  be  distinctly 
specified.  Rem.  &  Ball.  Anno.  Codes 
&    St.,    §260. 

In  Wisconsin  the  demurrer  must  dis- 
tinctly specify  the  grounds  of  objec- 
tion to  the  complaint  in  the  language 
of  the  subdivision  of  the  statute  re- 
lied upon,  adding,  if  based  upon  the 
ground  that  plaintiff  has  not  legal 
capacity  to  sue,  or  that  there  is  a  de- 
fect of  parties,  a  particular  statement 
of  the  defect,  and  if  based  upon  the 
ground  that  the  action  was  not  com- 
menced within  the  time  limited  by  law, 
a  reference  to  the  statute  claimed  to 
limit  the  right  to  sue.  St.,  1898, 
§265L 
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murrer  must  specifically  point  out  wherein  the  alleged  defect  con- 
sists.®' 


65.  See  also  the  preceding  notes, 
Colorado. — Except  in  the  case  of  a 
demurrer  for  want  of  jurisdiction  or 
failure  to  state  a  cause  of  action,  it 
is  not  sufficient  to  use  the  language 
of  the  code  without  a  reason  being 
given.  Page  Woven  Wire  Fence  Co. 
r.  .Toslin,  38  Colo.  162,  8S  Pac.  142; 
Henderson  v.  Johns,  13  Colo.  280,  22 
Pac.   461. 

Florida.— A  ground  of  demurrer  that 
in  effect  merely  states  that  a  declara- 
tion or  a  count  therein  is  bad  in  sub- 
stance, or  fails  to  state  a  cause  or 
right  of  action,  is  not  a  compliance 
with  the  statute,  and  will  be  overruled 
unless  from  a  bare  inspection  of  the 
declaration  or  count  it  is  clear  that  it 
fails  to  state  the  essentials  of  a  cause 
of  action  or  shows  that  plaintiff  has 
no  cause  of  action.  Heathcote  v.  Fair- 
banks, Morse  &  Co.,  60  Fla.  97,  53  So. 
950;  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  55  Fla.  514, 
40  So.  732,  20  L.  R.  A.   (N.  S.)   92. 

Indiana. — "When  a  demurrer  to  any 
complaint  is  filed  on  the  ground  that 
the  complaint  does  not  state  facts 
sufficient  to  constitute  a  cause  of  ac- 
tion, a  memorandum  shall  be  filed 
therewith  stating  wherein  such  plead- 
ing is  insufficient  for  want  of  facts, 
and  the  parties  so  demurring  shall  be 
deemed  to  have  waived  his  right  there- 
after to  question  the  same  for  any 
defect  not  so  specified  in  such  memo- 
randum." Acts,  1911,  p.  415,  c.  157, 
§-• 

"Said  memorandum  should  contain 
only  the  reasons  why  the  complaint  is 
insufficient,  stated  in  plain  and  con- 
cise language,  without  repetition,  and 
no  argument  to  sustain  the  same 
should  be  included  therein.  Any  ar- 
gument upon  such  demurrer,  if  in  writ- 
ing, must  be  upon  a  separate  paper 
and  is  no  part  of  the  demurrer.  Rea- 
sons stated  in  the  memorandum  should 
be  numbered  or  otherwise  designated 
so  that  in  their  consideration  they  can 
be  referred  to  by  number  or  such  other 
designation.  It  is  the  better  prac- 
tice to  set  out  said  reasons  immediate- 
ly following  the  cause  of  demurrer 
on  the  same  paper,  and  that  the  party 
filing  the  demurrer  for  want  of  facts 
or   his    counsel   sign    the    same   at    the 


close  of  the  reasons  set  forth,  so  that 
the  cause  of  demurrer  and  the  rea- 
sons stated  why  the  complaint  is  in- 
sufficient constitute  one  instrument  or 
writing  and  may  be  signed  and  filed 
as  one  pleading."  State  v.  Bartholo- 
mew (Ind.),  95  X.  E.  417, 

Iowa. — A  demurrer  must  specify  and 
number  the  grounds  of  objection  to 
the  pleading,  and  it  is  not  sufficient 
to  state  the  objection  in  the  words  of 
the  statute,  except  in  the  case  of  a 
demurrer  to  an  equitable  petition  on 
the  ground  that  the  facts  stated  do 
not  entitle  the  plaintiff  to  the  relief  de- 
manded.    Code,  §3562. 

A  demurrer  on  the  ground  that  the  al- 
legations of  the  pleading  are  contra- 
dictory and  inconsistent  must  point  out 
wherein  they  are.  First  Methodist 
Episcopal  Church  v.  Donnell,  95  Iowa 
494,    64   X.   W.   412. 

It  is  not  sufficient  simply  to  say 
that  the  facts  stated  in  the  answer  do 
not  constitute  a  defense,  or  a  particu- 
lar defense.  Timken  Carriage  Co.  v. 
Smith  &  Co.,  123  Iowa  554,  99  N.  W. 
183. 

In  a  law  action  a  general  statement 
that  the  petition  does  not  allege  facts 
constituting  a  cause  of  action  is  in- 
sufficient. Robinson  v.  Grant  &  Sons, 
119  Iowa  573,  93  X.  W.  586;  Childs  V. 
Limback,  30  Iowa  398;  Singer  V.  Cav- 
ers, 26  Iowa  178, 

"The  manner  of  presenting  the 
grounds  of  objection  to  a  pleading 
must,  of  course,  depend  upon  the  mat- 
ter or  error  to  be  pointed  out.  In 
some  instances,  as  when  there  is  a 
defect  of  parties,  or  where  the  plaintiff 
has  no  legal  capacity  to  sue,  the  de- 
murrer can  generally  in  apt  and  con- 
cise language  meet  the  requirements 
of  the  statute,  and  notify  the  adverse 
party  of  the  very  objection  made.  In 
other  instances,  and  especially  when 
the  ground  is  that  the  petition  or  an- 
swer does  not  state  facts  constituting 
a  cause  of  action  or  defense,  there 
is  frequently  more  difficulty  in  meet- 
ing the  statutory  requirements  without 
doing  more  and  making  the  demurrer 
an  argument  or  statement  of  all  the 
reasons  why  there  is  no  cause  of  ac- 
tion or  ground  of  defense.  It  is  no 
part  of  the  office  of  a  demurrer  under 
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In  many  states  no  particular  specification  is  required  in  a  demurrer 
for  want  of  jurisdiction,""  or  for  want  of  facts,"^  or  in  a  demurrer 


the  Kevision,  any  more  than  at  com- 
mon law,  to  contain  an  argument, 
brief  of  points,  or  anything  else  than 
just  such  matter  as  shall  call  the  at- 
tention of  the  opposite  parly  clearly 
to  the  specific  points  made  by  it.  The 
statute  condemns  the  use  of  such  gen- 
eral language  as  leaves  the  party  who 
is  to  defend  his  pleading  ignorant  of 
what  the  real  objection  is,  until  de- 
veloped in  the  argument.  But  when 
words  are  employed  which  lead  the 
mind  to  the  fact  or  ground  upon  which 
it  is  claimed  that  the  court  has  not 
jurisdiction  or  that  there  is  no  cause 
of  action,  the  pleader  may  stop  and 
is  not  required  to  give  the  reasons 
which  have  led  his  mind  to  this  con- 
clusion. These  reasons  he  presents  in 
his  argument,  and  need  not  before." 
Davenport  Gas  Light  &  Coke  Co.  v. 
City  of  Davenport,  15  Iowa  6. 

Montana. — Must  particularly  point 
out  in  what  an  alleged  misjoinder  of 
causes  of  action  consists,  a  demurrer 
in  the  language  of  the  statute  being 
insufficient.  Collier  f.  Erviu,  2  Mont. 
335. 

A  demurrer  in  the  language  of  the 
statute  is  insufficient  in  the  case  of  a 
demurrer  for  ambiguity.  Jacobs  Sul- 
tan Co.  V.  Union  Mercantile  Co.,  17 
Mont.  61,  42  Pac.  109. 

South  Carolina. — Demurrant  must 
give  five  days'  notice  to  the  opposite 
party  of  the  grounds  of  a  demurrer 
for  want  of  facts.  Acts,  1903.  No*.  88; 
Sprunt  V.  Gordon  (S.  C),  71  S.  E. 
1033. 

Utah. — A  demurrer  in  the  language 
of  the  statute  is  insufficient,  but  it 
should  show  specifically  wherein  the 
alleged  defects  consist.  Owen  v. 
Oviatt,  4  Utah  95,  6  Pac.  527. 

Washington. — Must  point  out  where- 
in an  alleged  defect  of  parties  and 
misjoinder  of  causes  of  action  con- 
sists. Lowman  v.  West,  8  Wash.  355, 
36  Pac.  258. 

66.  Ariz. — Lopez  v.  Central  Arizona 
Min.  Co.,  1  Ariz.  464,  2  Pac.  748.  Cal. 
Kent  V.  Snyder,  30  Cal.  666.  Colo. 
Page  Woven  Wire  Fence  Co.  v.  Jos- 
lin,  38  Colo.  162,  88  Pac.  142;  Hen- 
derson V.  Johns,  13  Colo.  280,  22  Pac. 
461.      Mont. — A    demurrer    in    the    lan- 
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guage  of  the  statute  is  sufficient.  Jiov. 
Codes,  1907,  §6535;  Collier  v.  Ervin, 
2  Mont.  335.  N.  Y. — A  demurrer  in 
the  language  of  the  statute  is  suffi- 
cient.     Code   Civ.   Proc,   §490. 

67.  Ariz. — Lopez  r.  Central  Arizona 
Min.  Co.,  1  Ariz.  464,  92  Pac.  748. 
Cal.— California  Safe  Deposit  &  T. 
Co.  r.  Sierra  Vallevs  K.  Co.,  112  Pac. 
274;  Kent  v.  Snyder,  30  Cal.  666.  Colo. 
Page  Woven  Wire  Fence  Co.  V.  Jos- 
lin,  38  Colo.  162,  88  Pac.  142;  Hen- 
derson V.  Johns,  13  Colo.  280,  22  Pac. 
461. 

A  very  general  demurrer  is  suffi- 
cient where  a  plea  is  fatally  defective, 
and  might  have  been  striclien  on  mo- 
tion. Ferdon  V.  Dickens,  161  Ala.  181, 
49  So.  888. 

A  general  demurrer  which  merely 
states  that  the  complaint  or  count  to 
which  it  is  addressed  "does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action  against  the  defendant"  is 
sufficient,  and  will  search  the  entire 
complaint  or  count  for  any  and  every 
failure  to  state  a  material  fact. 
Burke  v.  Maguire,  154  Cal.  456,  98 
Pac.  21. 

A  general  statement  that  no  right 
of  action  appears  is  sufficient  where 
the  mere  reading  of  the  declaration 
discloses  the  omission  of  an  essential 
allegation,  and  the  demurrer  will  be 
sustained  though  such  omission  is  not 
made  a  separate  ground  thereof. 
United  States  Fidelity  &  Guaranty 
Co.  r.  District  Grand  Lodge,  etc.,  58 
Fla.  373,  50  So.  952. 

A  plea  which,  orr  a  bare  inspection, 
is  so  faulty  and  defective  as  to  con- 
stitute no  defense  th  the  action  will 
be  held  bad  even  under  a  ground  of 
donnirrer  that  it  does  not  state  facts 
showing  any  defense  to  plaintiff's 
cause  of  action,  as  a  plea  which  con- 
tradicts the  terms  of  a  written  con- 
tract. Eivers  v.  Brown  (Fla.),  56  So. 
553. 

In  Hall  r.  Northern  &  Southern  Co., 
55  Fla.  242,  46  So.  178,  a  demurrer 
on  the  ground  "that  it  does  not  ap- 
pear that  the  plaintiff  has  sustained 
any  damage"  was  held  sufficient,  where 
the  complaint  stated  no  cause  of  ac- 
tion. 


DEMUREEB 


881 


in  an  equitable  action  on  the  ground  that  the  facts  stated  do  not  entitle 
plaintiff  to  equitable  relief.*^**  In  some  states  a  similar  rule  obtains 
in  the  ease  of  a  demurrer  on  the  ground  that  there  is  another  action 
pending.®^ 

An  exception  to  the  rule  that  no  specification  is  necessary  in  a  de- 
murrer for  want  of  facts  is  sometimes  recognized  where  the  defense 
sought  to  be  taken  advantage  of  by  the  demurrer  is  in  the  nature  of 
a  special  privilege,  which  may  be  waived,  and  which  is  available  only 
when  specially  pleaded/" 

Demurrers  on  the  ground  that  the  cause  of  action  is  barred  by  the 
statute  of  limitations  are  sometimes  required  to  refer  to  the  particular 
section  of  the  statute  claimed  to  applyJ^ 


"Where  the  declaration  does  not  set 
forth  any  known  cause  of  action,  even 
imperfectly,  a  demurrer  on  the  ground 
that  it  sets  forth  no  legal  cause  of 
action  is  sufficiently  specific.  John- 
eon   V.   Eeed,    136   Mass.   421. 

A  demurrer  on  the  ground  that  the 
pleading  does  not  contain  facts  suffi- 
cient to  constitute  a  cause  of  action 
or  defense  is  sufficient  without  further 
specifications.  Monette  v.  Cratt,  7 
Minn.  234. 

The  objection  that  a  counterclaim 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action.  Eev.  Codes, 
1907,  §§6559,  6535;  Power  v.  Sla,  24 
Mont.   243,   61   Pac.   468. 

A  demurrer  in  the  language  of  the 
statute  is  sufficient.  Mo. — Wilson  v. 
Polk  County,  112  Mo.  126,  20  S.  W. 
469;  Morgan  v.  Bouse,  53  Mo.  219; 
Hallock  V.  Brier,  80  Mo.  App.  331. 
Mont.  — Collier  v.  Ervin,  2  Mont.  335. 
N.  Y.— Code   Civ.  Proc,   §490. 

"In  a  demurrer  which  goes  to  the 
whole  ground  of  action,  or  to  the 
whole  defense  stated  in  the  answer, 
it  is  sufficient  to  aver  the  cause  in 
the  general  words  of  the  statute." 
Steeflfe  v.  Old  Colony  R.  Co.,  156  Mass. 
262,  30  N,  E.  1137;  Chenery  f.  In- 
habitants of  Holden,  16  Gray  (Mass.) 
125. 

Where  a  point  is  unquestionably 
well  taken  on  general  demurrer,  coun- 
sel should  call  the  attention  of  the 
court  to  the  same,  so  the  court  may 
have  an  opportunity  to  give  it  the 
proper  consideration.  Allyn  v.  Schultz, 
5  Ariz.  152,  48  Pac.  960. 

68.  €ode,  §3562.  Stokes  t*.  Sprague, 
110  Iowa  89,  81  N.  W.  195. 

Where  the  proceeding  is  treated  as 
one    in    equity    in    the    trial    court,    it 


will   be   so    regarded    on   appeal.   Hint- 
rager    v.    Sumbargo,    54   Iowa   604. 

69.  A  demurrer  in  the  language  of 
the  statute  is  sufficient.  Mont.  Rev. 
Codes,  1907,  §6535;  N.  Y.  Code  Civ. 
Proc,   §490. 

70.  Limitations.  Burke  f.  Maguire, 
154  Cal.  456,  98  Pac.  21;  McFarland 
V.  Holcomb,  123  Cal.  84,  55  Pac.  761; 
Brown  v.  Martin,  25  Cal.  82;  Hunt  v, 
Hayt,  10  Colo.  278;  Hexter  v.  Clifford, 
5  Colo.  168. 

"The  bar  of  the  statute  of  limita- 
tions is  not  specified  in  the  code  as  a 
ground  of  demurrer,  and  that  objection 
to  a  complaint,  while  required  to  be 
stated  in  the  demurrer,  must  be 
deemed  to  be  included  within  the 
ground  of  want  of  facts  sufficient  to 
constitute  a  cause  of  action."  Bell 
V.  Bank  of  California,  153  Cal.  234, 
94  Pac.  889. 

Where  defendant  desires  to  take  ad- 
vantage of  the  defense  of  limitations 
by  demurrer,  he  is  required  to  demur 
on  the  ground  that  the  complaint 
"fails  to  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  in  this,  that 
the  alleged  cause  of  action  appears  to 
be  barred  by  the  provisions  of,"  spe- 
cifying the  particular  statute  applic- 
able. California  Safe  Deposit  &  T. 
Co.  V.  Sierra  Valleys  R.  Co.,  158  Cal. 
690,  112  Pac.  274;  Kent  f.  Snyder,  30 
Cal.   666. 

The  failure  to  present  a  claim  against 
the  estate  of  a  decedent  for  allowance 
before  commencing  suit  thereon  is  not 
within  this  exception.  Burke  t*.  Ma- 
guire, 154  Cal.   456,  98  Pac.   21. 

71.  Cal. — California  Safe  Deposit  & 
T.  Co.  V.  Sierra  Val.  R.  Co.,  158  Cal. 
690,  112  Pac.  274.  Utah.— Xelden- 
Judson    Drug    Co.   v.    Commercial    Nat. 
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In  some  states  a  demurrer  for  defect  of  parties  must  indicate  the 
persons  who  should  have  been  joined. ^- 

Sustaining  a  general  demurrer,  though  the  statute  requires  the  par- 
ticular grounds  to  be  specified,  is  harmless  error  where  the  pleading  is 
incapable  of  amendment,  without  departure  therefrom,  so  as  to  make 
it  good."  So,  too,  where  a  demurrer  is  properly  sustained,  it  is 
immaterial  that  the  defect  in  the  pleading  was  not  particularly  pointed 
out.^^ 

Under  the  conformity  act  the  federal  courts  will  follow  the  state  prac- 
tice as  to  the  necessity  of  specifying  the  grounds  of  demurrer  and 
the  sufficiency  of  such  specifications." 

Manner  of  Stating  Grounds.  —  In  code  states  in  stating  the  grounds 
of   demurrer,   the   statutory   form   must   be   substantially   followed.^"* 


Bank,  27  Utah  59,  74  Pac.  195;  Fiil- 
lerton  v.  Bailey,  17  Utah  85,  52  Pac. 
1020;  Thomas  v.  Glendinning,  13  Utah 
47,  44  Pac.  652.  WiSw— St.,  1898, 
§2651. 

72.  State  v.  McClelland,  138  Ind. 
395,  37  N.  E.  799;  Marks  v.  Indianap- 
olis, B.  &  W.  R.  Co.,  38  Ind.  440;  An- 
derson V.  W.  J.  Dyer  &  Bro.,  94  Minn. 
30,  101  N.  W.  1061;  Jaeger  v.  Sunde, 
70  Minn.  356,  73  N.  W.  171. 

Either  by  name  or  in  some  definite 
way  from  the  facts  pleaded.  State 
V.  Metscham,  32  Ore.  372,  46  Pac.  791, 
53   Pac.   1071,   41   L.  E.   A.   692. 

"The  Tule  is  that  a  demurrer  for 
defect  of  parties  must  specifically 
point  out  the  defect  complained  of, 
and  give  the  name  or  names  of  the 
parties  who  should  be  joined,  stating 
whether  as  plaintiffs  or  defendants. 
This  is  because  the  demurrer 
for  such  cause  performs  the  same  of- 
fice as  a  plea  in  abatement  performs 
when  the  defect  of  parties  does  not 
appear  upon  the  face  of  the  com- 
plaint." Boseker  v.  Chamberlain,  160 
Ind.  114,  66  N.  E.  448. 

A  demurrer  which  names  the  missing 
parties  and  distinctly  specifies  that 
they  are  necessary  parties  is  sufficient 
in  form.  Disbrow  v.  Creamery  Pack- 
age Mfg.  Co.,  104  Minn.  17,  115  N.  W. 
751. 

The  rule  applies  under  the  code, 
whether  the  action  is  legal  or  equit- 
able.    Baker  v.  Hawkins,  29  Wis.  576. 

Contra. — A  demurrer  for  defect  of 
parties  defendant  should  not  name  the 
persons  who  should  have  been  joined, 
but  were  not,  and  if  it  does  so,  no 
conclusion  can  be  drawn  therefrom  ad- 


verse to  plaintiff.     Coe  v.  Beckwith,  31 
Barb.    (N.  Y.)    339. 

73.  Deleon  v.  Walter  (Ala.),  50  So. 
934;  McGehee  r.  Western  Union  Tel. 
Co.,  169  Ala.  109,  53  So.  205;  Ryall 
V.  Allen,  143  Ala.  222,  38  So.  851. 

74.  Where  the  pleading  is  insuffi- 
cient on  its  face,  and  a  judgment  sus- 
taining a  demurrer  thereto  is  therefore 
right.  Hoxie  v.  New  York,  N.  H.  Sn 
H.   E.   Co.,   82   Conn.   352,   73   Atl.   754. 

75.  United  States  v.  Bovd,  15  Pet. 
(U.  S.)  187,  10  L.  ed.  706;  Brown  v. 
Cumberland  Tel.  &  Tel.  Co.,  181  Fed. 
246. 

76.  Albaugh  Bros.,  Drover  &  Co.  v. 
Lynas  (Ind.  App.),  90  N.  E.  908,  93 
N.    E.    678. 

The  reason  or  ground  of  insufficien- 
cy, as  the  same  is  required  by  the 
words  of  the  statute,  must  be  stated 
in  the  demurrer.  Pritchett  v.  Mc- 
Gaughey,   151   Ind.   638,  52   N.   E.   397. 

To  tiie  complaint.  Grounds  of  de- 
murrer that  the  pleading  "does  not 
state  facts  sufficient  to  constitute  a 
complaint"  (State  v.  Katzman,  161 
Ind.  504,  69  N.  E.  157;  Pine  Civil  Town- 
ship f.  Huber  Mfg.  Co.,  83  Ind.  121), 
or  "to  constitute  a  good  and  sufficient 
petition"  (Grubbs  f.  King,  117  Ind. 
243,  20  N.  E.  142),  or  "to  constitute 
a  ground  of  complaint"  (Firestone  f. 
Werner,  1  Ind.  App.  293,  27  N.  E.  623), 
or  "to  constitute  a  good  paragraph 
of  complaint"  (Jones  v.  Peters,  28 
Ind.  App.  383,  62  N.  E.  1019),  or  that 
certain  paragraphs  are  not  "good  and 
sufficient  in  law"  (Porter  v.  Wilson, 
35  Ind.  348),  have  been  held  to  be 
insufficient  to   present    any   question. 

To  tlie  Answer. — Under  Burns'  Ann. 
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If  the  language  used  is  equivalent  to  that  of  the  statute,  it  is  suffi- 
cient.'^   The  mere  presence  of  surplusage  will  not  vitiate  it.'* 

A  demurrer  to  an  answer,'^  or  reply^''  on  the  ground  that  it  does 
not  state  a  cause  of  action  is  bad,  as  is  a  demurrer  to  a  plea  in  abate- 
ment on  the  ground  that  it  does  not  state  facts  sufficient  to  constitute 
a  defense.*^     Defendant  should  demur  on  the    ground    that    several 


St.,  1908,  §351,  authorizing  plaintiff  to 
demur  "where  the  facts  stated  in  any 
paragraph  of  the  answer  are  not  suffi- 
cient to  constitute  a  cause  of  defense," 
a  demurrer  to  an  answer  or  a  para- 
graph thereof  on  the  ground  that  it 
does  not  state  facts  sufficient  to  con- 
stitute an  answer  (State  v.  Katzman, 
161  Ind.  504,  69  N.  E.  157;  Wintrode 
V.  Renbarger,  150  Ind.  556,  50  N.  E. 
570;  Thomas  r.  Good  wine,  88  Ind.  458; 
Malon  V.  Scholler  [Ind.  App.],  96  X.  E. 
499;  City  of  Tell  City  t:  Bielefeld,  20 
Ind.  App.  1,  49  X.  E.  1090;  Wade  r. 
Huber,  10  Ind.  App.  417,  38  N.  E.  351), 
or  that  a  paragraph  of  answer,  "as 
a  defense  to  plaintiff's  cause  of  ac- 
tion, is  not  sufficient  in  law"  (Gor- 
don r.  Swift,  39  Ind.  212),  is  insuffi- 
cient, and  presents  no  question. 

To  the  Reply. — Under  the  statute 
authorizing  a  demurrer  to  any  para- 
graph of  the  reply  on  the  ground  that 
"the  facts  stated  therein  are  not  suf- 
ficient to  avoid  the  paragraph  of  an- 
swer," demurrers  on  the  ground  that 
a  paragraph  does  not  state  "facts 
sufficient  to  constitute  a  defense  or 
reply  to  the  defendant's  answer" 
(Sovereign  Camp,  etc.  i*.  Haller,  30 
Ind.  App.  450,  66  X.  E.  186),  or  to 
constitute  a  reply  (State  v.  Katzman, 
161  Ind.  504,  69  X.  E.  157;  Sovereign 
Camp,  etc.  v.  Haller,  30  Ind.  App.  450, 
66  N.  E.  186),  or  "to  constitute  a 
cause  of  replv  herein"  (Pritchett  v. 
McGaughey,  151  Ind.  638,  52  X.  E. 
397),  or  "to  constitute  a  good  reply 
to  the  defendant 's  answer  to  which 
it  is  directed"  (Peden  v.  Mall,  118 
Ind.  556,  20  X.  E.  493),  are  not  in 
proper  form  and  may  be  overruled. 

77.  Hay  v.  Bash,  37  Ind.  App.  167, 
76  X.  E.  644;  Durbin  V.  Xorthwestern 
Scraper  Co.,  36  Ind.  App.  123,  73  X.  E. 
283;  City  of  Vincennes  v.  Spees,  35 
Ind.  App.  389,  74  X.  E.  277. 

That  a  ground  of  demurrer  is  not 
stated  in  the  precise  language  of  the 
code    is    immaterial,    where    it    is    sub- 


stantially the  same,  and  the  inten- 
tion is  unmistakable.  Hanna  v.  Hawes. 
45  Iowa  437. 

Ground  held  sufficiently  stated  to 
raise  the  question  of  failure  to  state 
a  cause  of  action.  Stewart  v.  Puck 
Soap   Co.    (Iowa),    135    X.   W.    70. 

A  demurrer  on  the  ground  that  the 
complaint  does  not  "contain"  facts 
sufficient,  etc.,  instead  of  that  it  does 
not  "state"  facts,  is  sufficient.  Hay 
r.  Bash,  37  Ind.  App.  167,  76  X.  E. 
644;  Leach  v.  Adams,  21  Ind.  App. 
547,   52    X.    E.    813. 

A  demurrer  on  the  ground  that  the 
answer  does  not  state  facts  sufficient 
to  constitute  a  "ground  of  defense" 
instead  of  a  "cause  of  defense"  is 
sufficient.  Durbin  v.  Xorthwestern 
Scraper  Co.,  36  Ind.  App.  123,  73 
X.   E.  297. 

78.  A  demurrer  to  the  reply  for 
failure  to  state  "facts  sufficient  to 
constitute  a  reply,  or  avoidance  of 
the  facts  stated  in  the  paragraphs  of 
answer  to  which  said  paragraphs  of  re- 
ply are  respectively  pleaded,"  is  good. 
Miller  v.  White  Eiver  School  Township, 
101  Ind.  503. 

A  demurrer  on  the  ground  that  "the 
complaint  does  not  state  facts  suffi- 
cient to  constitute  a  good  cause  of 
action"  is  sufficient.  The  word  "good" 
will  be  treated  as  surplusage.  City 
of  Vincennes  v.  Spees,  35  Ind.  App. 
389,   74  X.   E.   277. 

79.  Hawley  v.  Zigerly,  135  Ind. 
248,  34  X.  E.  219;  Ginther  r.  Eochester 
Improvement  Co.  (Ind.  App.),  92  X.  E. 
698;  Hollis  V.  Eoberts,  25  Ind.  App.  426, 
58  X.  E.  502. 

80.  Snyder  v.  Wheeler,  81  Kan.  508, 
106  Pac.   462. 

81.  Since  it  is  not  required  to  al- 
lege facts  sufficient  to  constitute  a  de- 
fense. Kunkle  v.  Coleman  (Ind.  App.), 
92  X.  E.  61;  State  V.  Lannoy,  30  Ind. 
App.  335,  65  X.  E.  1052.  See  also 
Combs  V.  Union  Trust  Co.,  146  Ind. 
688,  46  X.  E.  16. 
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causes  of  action  have  Deen  improperly  united  rather  tlian  on  the 
ground  that  the  complaint  is  multifarious." 

A  demurrer  to  a  set-off  or  eounterclaim  is  sometimes  recpiired  to 
be  in  the  same  form  as  a  demurrer  to  a  complaint.'^ 

3.  In  Equity.  —  In  equity  a  formal  statement  of  the  causes  of 
demurrer,  though  usual,  is  not  absolutely  necessary,  unless  required 
by  the  statutes  or  rules  of  court,***  but  defendant  may  demur  generally, 
and  at  the  hearing  may  orally  assign  any  defect  in  su])stance  which  is 
co-extensive  with  the  demurrer  upon  the  record.^"'  It  has  been  held, 
however,  that  the  complainant  may    require    them    to    be    stated.''" 

Statutes  and  rules  of  court  in  many  states  now  require  the  grounds 
of  demurrer  to  be  more  or  less  specifically  stated,**^  and  provide  that 


82.  Cohen  r.  Ottcnhoimer,  13  Ore. 
220,  10  Pac.  20. 

83.  Though  the  statute  makes  no 
express  provision  for  a  demurrer  to 
a  set-off  or  counterclaim.  Duffy  i". 
England   (Ind.),  96  N.   E.  704. 

A  demurrer  for  want  of  facts  must 
assign  as  a  cause  "want  of  sufficient 
facts  to  constitute  a  cause  of  action." 
Albaugh  Bros.,  Drover  &  Co.  v.  Lynas 
(Ind.  App.),  90  N.  E.  908,  93  N.  E. 
678;  Storrs  &  Harrison  Co.  v.  Fussel- 
man,  23   Ind.  App.  293,  55  N.   E.   245. 

A  demurrer  to  a  counterclaim  on 
the  ground  that  it  "does  not  state 
facts  sufficient  to  constitute  a  good 
counterclaim  against  the  plaintiff" 
(Storrs  &  Harrison  Co.  v.  Fusselman, 
23  Ind.  App.  293,  55  N.  E.  245),  or 
does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  defense  (Bennett 
v.  Root  Furniture  Co.  [Ind.],  96  N.  E. 
708;  Duffy  -y.  England  [Ind.],  916 
N.  E.  704;  Albaugh  Bros.,  Drover  & 
Co.  V.  Lynas  [Ind.  App.],  93  N.  E. 
678,  90  N.  E.  908),  is  bad  and  should 
be  overruled. 

84.  Taylor  v.   Holmes,  14  Fed.  498. 
A     demurrer    in      general      language 

without  assigning  causes  is  sufficient. 
Matthews  v.  Jenkins,  80  Va.  463; 
Dunn  V.   Dunn,   26   Gratt.    (Va.)    291. 

In  the  absence  of  statute  a  demurrer 
must  assign  cause,  but  it  is  no  longer 
necessary  that  it  do  so  in  view  of  the 
statute  providing  the  form  of  a  de- 
murrer. Cook  V.  Dorsey,  38  W.  Va. 
196,  18  S.  E.  408. 

85.  Burk  v.  Muskegon  Mach.  & 
Foundry  Co.,  98  Mich.  614,  57  N.  W. 
804;    Hastings   v.    Belden,    55    Vt.    273. 

Equitable  estoppel  and  laches  may 
be  considered  when  assigned  ore  tenus 
under    a    general    demurrer.       Post    v. 
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Beacon  Vacuum  Pump  &  Elec.  Co.,  32 
C.   C.  A.   151,  89  Fed.   1. 

Where  a  demurrer  is  put  in  to  the 
whole  bill  for  causes  assigned  on  tlio 
record,  if  those  causes  are  overruled 
the  defendant  will  be  allowed  to  as- 
sign other  causes  ore  tenun,  at  the 
argument,  but  the  demurrer  ore  tcnus 
must  be  for  some  cause  which  covers 
the  whole  extent  of  tlie  demurrer. 
Van  Orden  r.  Van  Orden  (N.  J.  Eq.), 
41  Atl.  671;  Barrett  v.  Doughtv,  25 
N.  J.  Eq.  379. 

When  a  new  cause  of  demurrer  is 
assigned  ore  tenus,  it  must  be  co-ex- 
tensive with  the  demurrer.  Sweet  t'. 
Converse,  88  Mich.  1,  49  N.  W.  899. 

If  defendant  assigns  grounds  ore 
tenus  he  will  not  generally  be  entitled 
to  costs,  since  "if  the  objections  had 
been  formally  stated,  the  plaintiff 
might  have  submitted  to  the  demurrer 
and  asked  leave  to  amend."  Taylor 
V.  Holmes,  14  Fed.  498. 

86.  Taylor   v.   Holmes,    14  Fed.   498. 

87.  In  Alabama  the  demurrer  must 
set  forth  the  grounds  of  demurrer, 
specially,  except  that  defendant  may 
test  the  equity  of  the  bill  by  a  gen- 
eral demurrer  "that  there  is  no  equity 
in  the  bill."  Code,  1907,  §3121;  City 
of  Huntsville  v.  County  of  Madison, 
166   Ala.  389,   52   So.   326. 

In  Maryland  the  demurrer  must  state 
the  special  grounds  of  the  demurrer. 
Pub.  Gen.  Laws,  art.  16,  §149,  p.  424; 
Williams  v.  Harlan,  88  Md.  1,  41  Atl. 
51. 

Michigan. — Chancery  rule  9a.  Both 
general  and  special.  Gillingham  v. 
Ray,  157  Mich.  488,  122  N.  W.  Ill; 
Kerr  r.  Eupp,  144  Mich.  269,  107  N.  W. 
1059;  Schaub  v.  Welded  Barrel  Co., 
130    Mich.    606,    90    N.    W.    335;  Ideal 
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only  the  grounds  of  demurrer  so  specified  may  be  considered.^^  In 
equity  it  is  generally  held  'that  notwithstanding  such  a  provision  a 
simple  statement  of  want  of  equity  in  the  complainant's  bill  is  suffi- 
cient,-'' except  where  the  defect  sought  to  be  reached  is  obscure,"°  or 


Clothing  Co.  v.  Hazel,  126  Mich.  262, 
85  N.  W.  735;  Daschke  V.  Schellen- 
berg,    124   Mich.    16,   82    N.    W.   665. 

A  cause  of  demurrer  must  be  so 
stated  as  to  apprise  the  court  of  the 
real  objection,  and  if  it  is  not,  the 
party  demurring  can  claim  nothing 
under  it.  Kellogg  r.  Hamilton,  43 
Mich.  269,  5  X.  W.  315. 

New  Jersey. — Chancery  rule  209; 
Bishop  V.  Waldron,  56  N.  J.  Eq.  484, 
4  Atl.  447,  affirmed  58  N.  J.  Eq.  583, 
43  Atl.  1098. 

The  specifications  of  grounds  of  de- 
murrer prescribed  by  this  rule  is  in 
effect  a  statement  in  advance  of  the 
points  of  law  intended  to  be  argued 
thereunder.  It 's  purpose  is  to  appraise 
the  adverse  party  of  the  points  at 
which  his  pleading  will  be  attacked, 
and  to  aid  the  court  in  passing  on 
the  demurrer.  Board  of  Railroad 
Comrs.  V.  United  X.  J.  R.  &  C.  Co. 
(X.  J.  Eq.),  74  Atl.  315,  reversing  71 
Atl.  291;  Swinley  f.  Force,  78  N.  J. 
Eq.  52,  78  Atl.  249;  Demarest  r.  Ter- 
hune,  62  N.  J.   Eq.   663,  50  Atl.   664. 

"The  test  of  the  sufficiency  of  these 
specifications  is  found  in  the  question 
whether  they  exhibit  the  obiections  to 
the  bill  which  were  intended  to  be  pre- 
sented to  the  court  for  argument  by 
the  demurrer."  Swinlev  r.  Force,  78 
N.  J.  Eq.  52,  78  Atl.  249. 

Objections  of  form  for  want  of  cer- 
taintv  come  within  the  rule.  Golden- 
gav  'v.  Smith  (X.  J.  Eq.),  52  Atl. 
1116. 

Rhode  Island. — Darcey  r.  Dareey,  29 
E.    I.    384,    71   Atl.   595. 

Tennessee. — The  statute  requiring  the 
grouuils  to  be  stated  applies  in  equity. 
Whittaker  v.  Whittaker,  10  Lea  93. 

88.  Michigan.  — Chancery  Rule  9a; 
Gilligham  r.  Rav,  157  Mich.  488,  122 
N.  W.  Ill;  Township  of  Merritt  f. 
Harph,  131  Mich.  174.  91  X.  W.  156; 
Flvnn  v.  Third  Xat.  Bank,  122  Mich. 
642,  '81  X.  W.  572;  Kellogg  r.  Ham- 
ilton, 43  Mich.   269,  5  X.  W.  315. 

This  rule  practically  renders  obso- 
lete the  practice  of  assigning  causes 
of     demurrer    ore    temis.      Schaub    v. 


Welded   Barrel   Co.,   130   Mich.   606,  90 
X.  W.  335. 

Tennessee.— Whittaker  v.  Whittaker, 
10  L-ea  93. 

89.  In  Alabama  the  code  provides 
that  defendant  may  test  the  equity 
of  the  bill  by  a  general  demurrer  "that 
there  is  no  equity  in  the  bill."  Code, 
1907,  §3121;  City  of  Huntsville  v. 
County  of  Madison,  166  Ala.  389,  52 
So.   326. 

A  ground  of  demurrer  that  "the 
bill  contains  no  equit}'"  is  not  a  com- 
pliance with  the  statute,  and  raises 
no  question  as  to  defects  in  the  bill 
curable  bv  amendment.  Chambers  v. 
Wright,  52  Ala.  444. 

A  ground  of  demurrer  that  "the 
plaintiffs  have  not  stated  in  the  bill 
such  a  case  as  entitles  them  to  any 
relief  in  equity"  is  a  sufficient  com- 
pliance with  the  rule  requiring  every 
demurrer  to  state  the  special  grounds 
upon  which  it  is  based,  and  raises  the 
question  of  want  of  equity  in  the  bill. 
Reeder  v.  Lanahan,  111  Md.  372,  74 
Atl.  575. 

New  Jersey. — Xotwithstanding  the 
rule,  a  simple  statement  of  want  of 
equity  in  the  language  of  a  general 
demurrer  is  sufficient,  if  on  inspection 
of  the  bill,  the  right  to  relief  is  doubt- 
ful or  uncertain,  but  a  more  explicit 
statement  is  necessary  where  the  de- 
fect is  so  obscure  or  latent  that  it 
cannot  be  readily  ascertained  on  in- 
spection. Safford  r.  Barber,  74  X.  J. 
Eq.  352,  70  Atl.  371;  Demarest  v.  Ter- 
hune,  62  X.  J.  Eq.  663,  50  Atl.  664; 
Parker  v.  Stevens,  61  X.  J.  Ea.  163, 
47   Atl.   573. 

Is  not  necessary  where  the  lack  of 
equity  is  so  manifest  that  it  can  be 
readily  discerned  upon  a  mere  perusal. 
Larter  v.  Canfield.  59  X.  J.  Eq.  461, 
45  Atl.  616;  Holmes  v.  Holmes,  59  N. 
J.  Eq.  449,  45  Atl.  703. 

90.  A  specification  is  necessary 
where  the  defect  is  so  obscure  that  it 
is  not  readily  discernible  on  the  face 
of  the  bill.  "Holmes  v.  Holmes,  59  N. 
J.   Eq.  449,  45  Atl.  703. 

A  specification  of  want  of  equity  is 
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where  it  is  collateral  to  the  main  issue  in  the  case.^^ 

Defect  of  Parties.  —  In  many  jurisdictions  it  is  held  that  a  demurrer 
for  want  of  parties  should  point  out  the  persons  omitted  who  should 
have  been  joined,"-  but  this  rule  has  been  held  not  to  apply  where 
it  appears  from  the  face  of  the  bill  that  complainant  has  sufficient 
information  in  regard  to  them."^ 

F.  Signature  and  Protestation.  —  Demurrers  must  be  signed  by 
the  party  interposing  them  or  his  attorney."*  As  a  rule  a  protestation 
is  no  longer  required."^ 

G.  Verification  and  Affidavit  or  Certificate  of  ^Merits.  —  As  a 
rule  a  demurrer  need  not  be  verified.""  Whether  it  must  be  accom- 
panied by  an  affidavit  or  certificate  of  merits  depends  on  the  statutes 
and  rules  of  court  of  the  various  jurisdictions."^     In  some  jurisdic- 


to6  general  to  present  the  question 
that  tliere  is  an  adequate  remedy  at 
law  where  the  case  is  one  of  the  char- 
acter over  which  the  jurisdiction  of 
equity  extends.  Knikel  r.  Spitz,  74 
N.  .T.  Eq.  581,  70  Atl.  992;  Safford  r. 
Barber,  74  N.  J.  Eq.  352,  70  Atl.  371. 

91.  The  grounds  of  demurrer  must 
be  specified  even  where  the  defect  in 
the  bill  is  plain,  if  that  defect  be  col- 
lateral to  the  main  issue.  Saflford  v. 
Barber,  74  N.  J.  Eq.  352,  70  Atl.  371; 
Larter  v.  Canfield,  59  N.  J.  Eq.  461, 
45  Atl.  616;  Van  Houten  r.  Van  Win- 
kle, 46  N.  J.  Eq.  380,  20  Atl.  34. 

92.  In  order  to  give  plaintiff  an 
opportunity  to  amend.  Hubbard  r. 
Manhattan  Trust  Co.,  30  C.  C.  A.  520, 
87  Fed.  51;  Taylor  v.  Holmes,  14  Fed. 
498. 

Should  state  the  names  of  the  parties 
omitted.  Nelson  r.  Wadsworth  (Ala.), 
55  So.  120;  Chambers  v.  Wright,  52 
Ala.    444. 

Where  the  objection  is  taken  by  spe- 
cial demurrer,  it  is  proper  for  the  de- 
murrer to  suggest  the  names  of  the 
parties  omitted.  Strout  v.  Lord,  103 
Me.  410,  69  Atl.  694. 

93.  As  to  their  names,  interests,  and 
residences.  Taylor  v.  Holmes,  14  Fed. 
498. 

94.  In  Mississippi  a  demurrer  in 
chancery  must  be  subscribed  by  the 
solicitor  interposing  it.  Code,  1906, 
§582. 

95.  In  Massachusetts  the  statute 
expressly  provides  that  a  demurrer  in 
equity  need  not  contain  a  protestation 
or  concluding  praver.  Kev.  Laws,  1902, 
c.   159,    §13,   p.   1390. 

96.  "A   demurrer,    and    joinder    in 
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demurrer,  both  usually  add  a  verifica- 
tion, before  praying  judgment;  but  a 
verification  appears  to  be  unnecessary, 
as  no  proof  is  assumed  by  either  of 
the  parties."  Will's  Gould  PI.  585. 
See  la.— Code,  §3580.  Ky.— Code  Civ. 
Proc,  §116.  Minn.— Rev.  Laws,  1905, 
§4142.  N.  Y.— Code  Civ.  Proc,  §523. 
N.  C— Rev.,  1905,  §488.  N.  D.— Rev. 
Codes,  1905,  §6866.  Ore.— L.  O.  L., 
§82.  S.  C— Code  Civ.  Proc,  §177.  S.  D. 
Code  Civ.  Proc,  §133.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §281. 

97.  United  States. — A  demurrer  in 
an  equity  case  not  accom])anied  by 
the  aflidavit  of  the  defendant  required 
by  rule  31  is  fatally  defective  and 
may  be  disregarded.  Sheffield  Fur- 
nace Co.  V.  Witherow,  149  U.  S.  574, 
13  Sup.  Ct.  936,  37  L.  ed.  853;  Bryant 
Bros.  Co.  r.  Robinson,  79  C.  C.  A.  259, 
149  Fed.  321;  Stephens  v.  Gall,  179 
Fed.   938. 

Florida. — Under  the  rules  of  prac- 
tice in  equity  a  demurrer  must  be  ac- 
companied by  an  affidavit  of  defend- 
ant, or  in  case  of  his  absence  from 
the  state,  of  his  agent  or  attorney, 
that  it  is  not  interposed  for  delay. 
If  the  rule  is  not  complied  with,  the 
demurrer  may  be  disregarded,  and  a 
decree  pro  confesso  entered.  Taylor  v. 
Brown,  32  Fla.  334,  13  So.  957. 

In  Illinois  no  affidavit  of  merits  need 
be  filed.  Rev.  St.,  1909,  c.  110,  §5.j, 
p.  1702. 

Maryland. — Tn  equity  a  demurrer  to 
a  bill  or  petition  will  not  be  allowed 
to  be  filed  unless  it  is  supported  by 
affidavit  that  it  is  not  intended  for 
delay.  Pub.  Gen.  Laws,  art.  16,  §149, 
p.   424. 
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tions  a  certificate  of  counsel  is  required  to  the  effect  that  in  his  opinion 
the  demurrer  is  well  founded  in  law.^^ 

H.     Amendment  of  Demurrers.  —  In  many  states  a  demurrer  may 
be  amended,  either  as  a  matter  of  right,'*''  or  by  leave  of  court.^  Wliere 


In  Massachusetts  a  demurrer  in 
equity  must  be  accompanied  by  a  cer- 
tificate that  it  is  not  intended  for  de- 
lay. Rev.  Laws,  1902,  c.  159,  §13, 
p.  1390. 

No  such  certificate  is  necessary  where 
defendant  relies  on  a  statement  in  the 
nature  of  a  demurrer  contained  in  the 
answer.  Mill  Eiver  Loan  Fund  Assn. 
V.  Claflin,  9  Allen   (Mass.)   101, 

The  absence  of  the  certificate  can- 
not be  taken  advantage  of  for  the 
first  time  after  the  case  has  been 
heard  and  reserved  upon  the  demurrer 
for  the  consideration  of  the  full  court. 
Nelson    v.    Ferdinand,    111    Mass.    300. 

In  New  Jersey  a  demurrer  in  equity 
must  be  accompanied  by  an  affidavit 
of  defendant  or  his  agent,  that  the 
demurrer  is  not  interposed  for  delay, 
but  in  good  faith.  Otherwise  it  may 
be  treated  as  a  nullity.  Comp.  St., 
1910,  p.  418,  §22;  Redrow  v.  Sparks, 
75  N.  J.  Eq.  396,  72  Atl.  442;  Stan- 
bery  v.  Baker,  55  N.  J.  Eq.  270,  37 
Atl.   351. 

98.  United  States. — A  demurrer  in 
an  equity  case  not  accompanied  by  the 
certificate  required  by  rule  31  is  fatally 
defective  and  may  be  disregarded. 
Sheffield  Furnace  Co.  v.  Witherow,  149 
U.  S.  574,  13  Sup.  Ct.  936,  37  L.  ed. 
853;  Bryant  Bros.  Co.  v.  Robinson,  79 
C.  C.  A.  259,  149  Fed.  321;  Stephens 
V.  Gall,  179  Fed.  938. 

Florida. — In  equity,  under  the  rules 
of  practice.  Taylor  v.  Brown,  32  Fla. 
334,   13    So.   957. 

That  a  demurrer  is  not  accompanied 
by  the  required  certificate  is  not  ground 
for  overruling  it.  The  proper  remedy 
is  by  motion  to  strike  off  the  demurrer, 
and  the  defect  will  be  regarded  as 
waived  where  objection  is  first  made 
on  appeal  (Keen  v.  Jordan,  13  Fla. 
327),  or  the  demurrer  may  be  disre- 
garded and  a  decree  pro  confesso  en- 
tered (Taylor  v.  Brown,  32  Fla.  334, 
13   So.   957). 

Massachusetts. — "The  attorney,  if 
any,  shall  certify  upon  the  demurrer 
that  he  is  of  the  opinion  that  there 
is  such  probable  ground  in  law  there 


dieial  inquiry  and  trial  and  that  it  is 
not  intended  merely  for  delay."  Rev. 
Laws,  1902,  c.  173,'  §16,  p.  1553. 

Mississippi. — A  demurrer  in  chan- 
cery must  have  attached  thereto  a  cer- 
tificate of  the  solicitor  interposing  it 
that  he  believes  it  ought  to  be  sus- 
tained.    Code,  1906,  §582. 

New  Jersey. — In  equity.  Otherwise 
it  may  be  treated  as  a  nullity.  Comp, 
St.,  1910,  p.  418,  §22;  Redrow  v.  Sparks, 
75  N.  J.  Eq.  396,  72  Atl.  442;  Stan- 
bery  v.  Baker,  55  N.  J.  Eq.  270,  37 
Atl.    351. 

99.  In  Arizona  a  demurrer  is  treated 
as  a  defense  and  is  required  to  be 
incorporated  in  the  answer,  and  hence 
a  general  demurrer  may  be  amended 
as  of  right  at  any  time  before  trial 
so  as  to  set  up  matters  of  defense  in 
bar.  Perrin  i'.  Mallorv  Commission 
Co.,  8  Ariz.  404,  76  Pac."'476. 

In  California  a  demurrer  may  be 
once  amended  as  of  course  at  any  time 
before  the  hearing  on  the  original  de- 
murrer, it  being  a  pleading  within  the 
statute  relating  to  amendments. 
Hedges  v.  Dam,  72  Cal.  520,  14  Pac. 
133. 

In  Iowa  a  demurrer  is  regarded  as 
a  pleading  within  the  statute  relating 
to  amendments.  Morrison  v.  Miller, 
46  Iowa  84. 

It  may  be  amended  after  the  plead- 
ing to  which  it  is  directed  is  amended. 
Wisconsin  Lumb.  Co.  v.  Greene  &  W. 
Tel.  Co.,  127  Iowa  350,  101  N.  W.  742, 
69  L.  R.  A.  968. 

A  motion  to  strike  an  amended  plead- 
ing was  treated  on  appeal  as  an  amend- 
ment to  a  demurrer  to  the  original 
pleading,  where  it  was  so  treated  by 
all  parties  below,  the  misnomer  not 
being  reversible  error.  Wisconsin 
Lumb.  Co.  V.  Greene  &  W.  Tel.  Co., 
127  Iowa  350,  101  N.  W.  742,  69  L. 
R.  A.  968. 

In  Virginia  either  party  may  amend 
his  demurrer  by  stating  additional 
grounds,  or  otherwise,  at  any  time  be- 
fore the  trial.     Code,   §3271. 

1.  Murphy  v.  Russell  &  Co.,  8  Idaho 
133,  67  Pac.   421;   Dunbar   v.   Board  of 


for  as  to  make  it  a  fit  subject  for  ju-Comrs.,    5    Idaho    407,    49     Pac.     409; 
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permission  to  amend  is  granted  after  the  demurrer  nas  been  submitted, 
the  submission  should  first  be  set  aside. - 

It  has  been  held  that  an  amended  demurrer  should  show  on  its  face 
that  it  is  an  amended  demurrer.^ 

A  demurrer  presenting  wholly  new  matter  oannot  be  regarded  as 
an  amended  one  though  so  denominated.^ 

VII.  GROUNDS  OF  DEMURRER.  —  A.  Lies  Only  for  ]\Iatter 
Apparent  on  the  Face  of  the  Pleading.  —  A  demurrer  reaches  only 
matters  apparent  on  the  face  of  the  pleading  demurred  to.*^    It  is  not 


Kelly  V.  Leachman,  3  Idaho  629,  33 
Pac.  44. 

The  court  has  discretionary  power  to 
allow  the  amendment  of  a  demurrer. 
Hunter  v.  Philadelphia,  B.  &  W.  K. 
Co.   (Del.),  75  Atl.  962. 

The  court  may  permit  the  withdraw- 
al of  a  demurrer  and  the  filing  of  an- 
other one  setting  up  additional  grounds. 
McClaine  t\  Fairchild,  23  Wash.  758, 
63   Pac.   517. 

Leave  must  ■he  obtained,  but,  as  to 
a  first  amendment  prior  to  a  hearing 
on  demurrer,  the  leave  should  be 
granted  as  a  matter  of  course.  Dunbar 
V.  Board  of  Comrs.,  5  Idaho  407,  49 
Pac.  409. 

In  New  Jersey  the  judge  or  court 
may  at  any  time  permit  the  grounds 
of  demurrer  to  be  amended  on  terms. 
Comp.  St.,   1910,   p.   4094,   §132. 

In  equity  allowing  a  demurrer  to  be 
amended  is  discretionary  with  the  trial 
judge.  Phillips  v.  Jacobs,  145  Mich. 
108,   108    N.    W.    899. 

2.  It  is  sufficient  if  it  is  practically, 
though  not  formally  set  aside.  Powe- 
shieK  County  f.  Cass  County,  63  Iowa 
244,  18  N.  W.  895. 

3.  Dunbar  v.  Board  of  Comrs.,  5 
Idaho  407,  49  Pac.  409. 

4.  Lundbeck  v.  Pilmair,  78  Iowa 
434,  43  N.  W.  271. 

5.  U.  S.— Tyler  v.  Hand,  7  How.  573, 
12  L.  ed.  824;  Lessee  of  Walden  v. 
Craig's  Heirs,  14  Pet.  147,  10  L.  ed. 
393;  French  v.  Busch,  189  Fed.  480; 
Conroy  v.  Oregon  Const.  Co.,  23  Fed. 
71.  Ala. — Grand  Lodge,  K.  of  P.  v. 
Grand  Lodge,  K.  of  P.,  56  So.  963; 
United  States  Fidelity  &  Guaranty  Co. 
V.  Town  of  Dothan,  56  So.  953;  Minona 
Portland  Cement  Co.  v.  Reese,  167  Ala. 
485,  52  So.  523.  Ark.  — Knott  v.  Clem- 
ents, 13  Ark.  335.  Cal.— Lange  v. 
Geiser,  138  Cal.  682,  72  Pac.  343;  Mc- 
Farland   v.    Holcomb,   123    Cal.    84,    55 
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Pac.  761;  Williams  r.  Bergin,  116  Cal. 
56,  47  Pac.  877;  Harvey  v.  Meigs  (Cal. 
App.),  119  Pac.  941;  Donahue  V.  Stock- 
ton Gas  &  E.  Co.,  6  Cal.  App.  276,  92 
Pac.  196.  Colo.— Hunt  r.  Hayt,  10 
Colo.  278,  15  Pac.  410.  Conn.— Scan- 
Ion  V.  Parrish,  82  Atl.  969;  Bristol  r. 
New  England  R.  Co.,  70  Conn.  305,  39 
Atl.  235;  Van  Epps  f.  Redfield,  68 
Conn.  39,  35  Atl.  809,  34  L.  R.  A.  360. 
Ga. — Williams  v.  Garbutt  Lumber  Co., 
132  Ga.  221,  64  S.  E.  65;  Constitution 
Pub.  Co.  V.  Stegall,  97  Ga.  405,  24 
S.  E.  33;  Brown  v.  Latham,  92  Ga. 
280,  18  S.  E.  421;  McGehee  r.  Jones, 
10  Ga.  127.  Idaho. — Stevens  f.  Home 
Sav.  &  Loan  Assn.,  5  Idaho  741,  51 
Pac.  779-986.  111.— Smith  v.  Alexander, 
128  111.  App.  507;  American  Exchange 
Xat.  Bank  v.  Seaverns,  121  Hi.  App. 
480;  Leathe  r.  Thomas,  109  Til.  App. 
434,  affirmed  218  111.  246,  75  N.  E. 
810.  Ind.— Grand  Trunk  Western  R. 
Co.  V.  Poole  (Ind.),  93  N.  E.  26;  Jen- 
nings V.  Shertz,  45  Ind.  App.  120,  88 
N.  E.  729;  Indianapolis  Street  R.  Co. 
V.  Seerley,  35  Ind.  App.  467,  72  N.  E. 
169-1034;  Delaware  Township  r.  Board 
of  Comrs.,  26  Ind.  App.  97,  59  N.  E. 
189.  la. — Jeffries  v.  Fraternal  Bank- 
ers' Reserve  Society,  112  N.  W.  786; 
Goring  r.  Fitzgerald,  105  Iowa  507, 
75  N.  W.  358;  Johns  v.  Bailey,  45 
Iowa  241;  Mosher  v.  Independent 
School  Dist.,  42  Iowa  632;  Polk  County 
I".  Hierb,  37  Iowa  361;  Childs  v.  Lim- 
back,  30  Iowa  398.  Kan.— Walker  v. 
Fleming,  37  Kan.  171,  14  Pac.  470; 
Continental  Ins.  Co.  v.  Pratt,  8  Kan. 
App.  424,  55  Pac.  671.  Ky. — McDow- 
ell r.  Chesapeake  &  O.  S.  W.  R.  Co., 
90  Ky.  343,  14  S.  W.  338;  McKensey 
f.  Edwards,  88  Ky.  272,  10  S.  W.  815, 
3  L.  R.  A.  397;  Currie  Fertilizer  Co. 
V.  Krish,  24  Ky.  L.  Rep.  2471,  74  S.  W. 
268;  Kentucky  Cent.  R.  Co.  v.  Holli- 
day,  5  Ky.  L.  Rep.  695.  Me.— Strout 
V.    Lord,    103    Me.    410,    69    Atl.    694; 
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its  office  to  set  out  new  facts,  and  it  cannot  properly  do  so/^     If  it 


Delcourt  v.  Whitehouse,  92  Me.  254,  42 
Atl.  394;  Mitchell  r.  Sutherland,  74 
Me.  100;  Baker  f.  Atkins,  62  Me.  205. 
Md. — Sinclair  v.  Auxiliary  Realty  Co., 
99  Md.  223,  57  Atl.  664;  Baltimore  & 
O.  R.  Co.  r.  Ritchie,  31  Md.  191.  Mass. 
Peters  v.  Equitable  Life  Assurance 
Soc,  200  Mass.  579,  86  N.  E.  8So; 
Turners  Falls  Fire  Dist.  f.  Millers 
Falls  Water  Supply  Dist.,  189  Mass. 
263,  75  N.  E.  630;  Bliss  f.  Parks,  175 
Mass.  539,  56  N.  E.  566;  Trull  v.  Moul- 
ton,  12  Allen  396;  White  v.  Curtis,  2 
Gray  467;  Pearsall  r.  Dwight.  2  Mass. 
84.  "  Minn. — Krause  v.  Hoeffken,  135 
N.  W.  979;  Lehigh  Vallev  Coal  Co.  r. 
Gilmore,  93  Minn.  432,  'lOl  N.  W. 
796;  Everett  f.  O'Learv,  90  Minn.  1-54, 
95  N.  W.  901;  Mendenhall  v.  Duluth 
Dry  Goods  Co.,  72  Minn.  312,  75  N. 
W.  232;  Bell  f.  Mendenhall,  71  Minn. 
331,  73  N.  W.  1086;  Henkel  r.  Pio- 
neer Sav.  &  Loan  Co.,  61  Minn.  35, 
63  N.  W.  243;  Powers  r.  Ames,  9 
Minn.  178.  Miss. — State  r.  Woodruff, 
81  Miss.  456,  33  So.  78.  Mo,— Lacka- 
wanna Coal  &  Iron  Co.  i.  Long.  231 
Mo.  60.5,  133  S.  W.  35;  Hubbard  f>. 
Slavens,  218  Mo.  598,  117  S.  W.  1104; 
Beattie  Mfg.  Co.  v.  Gerardi,  166  Mo. 
142,  65  S.  W.  1035;  Hoyt  r.  Oliver, 
59  Mo.  188;  Arthur  r.  Rickards,  48 
Mo.  298.  Mont.— Knight  r.  Le  Beau, 
19  Mont.  223,  47  Pac.  952;  Foster  v. 
Wilson,  5  Mont.  53,  2  Pac.  310.  Neb. 
Guthrie  r.  Treat,  66  Neb.  415,  92  X.  W. 
595;  Bank  of  Bladen  v.  David,  53  Neb. 
608,  74  N.  W.  42;  Hardv  v.  Miller, 
11  Neb.  395,  9  N.  W.  475;  Mills  f. 
Rice,  3  Neb.  76.  Nev,— Levy  v.  Rv- 
land,  32  Nev.  460,  109  Pac.  905.  N.  H. 
Tappan  v.  Evans,  11  N.  H.  311.  N.  J. 
Riley  f.  Hodgkins,  57  N.  J.  Eq.  278, 
41  Atl.  1099.  K  Y.— Phoenix  Bank 
r.  Donnell,  40  N.  Y.  410;  Thompson  f. 
Richardson,  74  App.  Div.  62,  77  N.  Y. 
Supp.  202;  White  &  Co.  v.  Oakes,  117 
N.  Y.  Supp.  938;  Hubbard  f.  United 
Wireless  Tel.  Co.,  115  N.  Y.  Supp. 
1016;  Getty  r.  Hudson  River  R.  Co., 
8  How.  Pr".  177.  N.  C— Dalrvmnle  v. 
Cole,  156  N.  C.  353,  72  S.  E.  451;  Wood 
r.  Kincaid,  144  N.  C.  393,  57  S.  E.  4; 
Davison  r.  Gregorv.  132  N.  C.  389,  43 
S.  E.  916;  Von  Glahn  v.  De  Rossett, 
76  N.  C.  292.  Okla.— Faller  v.  Davis, 
118  Pac.  382;  Biard  r.  Laumann,  29 
Okla.  138,  116  Pac.  780.  citing  1  Stand. 
PBGC.   1040.     Ore.— Paulson  v.   City   of 


Portland,  16  Ore.  450,  19  Pac.  450,  1 
L.  R.  A.  673;  Weiss  v.  Bethel,  8  Ore. 
523.  S.  C— Cone  &  Co.  v.  Poole,  41  S  C 
70,  19  S.  E.  203,  24  L.  R.  A.  289; 
Cheraw  &  C.  R.  Co.  v.  White,  14  S.  C. 
51.  S.  D. — Hudson  v.  Archer,  4  S.  D, 
128,  55  N.  W.  1099.  Tenn.— State  v. 
Buchanan,  .52  S.  W.  480;  Insurance  Co. 
V.  Thornton,  97  Tenn.  1,  40  S.  W.  136. 
Tex. — Astin  v.  Mosteller  (Tex.  Civ! 
App.),  144  S.  W.  701;  Kruegel  v.  Por- 
ter  (Tex.  Civ.  App.),  136  S.  W.  801; 
Sievert  r.  Underwood  (Tex.  Civ.  App.), 
124  S.  W.  721;  Rucker  v.  Dailey,  66 
Tex.  284.  Utah.  — Crane  Bros.  Mfg. 
Co.  V.  Reed,  3  Utah  506,  24  Pac.  1056. 
Vt. — Douglas  &  Tarnum  v.  Village  of 
Morrisville,  84  Vt.  302,  79  Atl.  391. 
Va. — Northwestern  Bank  v.  Nelson,  1 
Gratt.  108.  Wash.— Peterson  v.  Pan- 
theon Lumb.  Co.,  62  Wash.  189,  113 
Pac.  562;  Jackson  v.  McAulev,  13 
Wash.  298,  43  Pac.  41;  Lowman  v. 
West,  8  Wash.  355,  36  Pac.  258.  Wis. 
Gooding  v.  Doyle,  134  Wis.  623,  115 
N.  W.  114;  Anderson  v.  Douglas  Coun- 
ty, 98  Wis.  393,  74  N.  W.  109. 
Wyo.— Mau  v.  Stoner,  15  Wvo.  109,  87 
Pac.  434,  89  Pac.  466;  Columbia  Sav. 
&  Loan  Assn.  v.  Clause,  13  Wyo.  166, 
78  Pac.  708;  Marks  r.  Board  of  Comrs., 
11  Wyo.  488,   72  Pac.  894. 

"Matter  in  the  bill  or  the  omission 
of  matter  that  should  be  inserted." 
Richardson  r.  Loree,  94  Fed.  375,  36 
C.  C.  A.  301. 

Never  on  matter  collateral  to  the 
pleading.  Wvoming  County  f.  Bard- 
well,  84  Pa.  i04. 

Demurrer  cannot  raise  the  question, 
of  inconsistencv  of  defense.  Larimer  v. 
Kelly,    10    Kan.   298. 

6.  U.  S.— Stewart  v.  Masterson,  131 
U.  S.  151,  9  Sup.  Ct.  682,  33  L.  ed. 
114;  Star  Ball  Retainer  Co.  v.  Klahn, 
145  Fed.  854;  Graham  v.  L'nited  States, 
1  Ct.  CI.  183.  Ala.— Sartain  f.  Shep- 
herd, 55  So.  919.  Cal. — Erennan  v. 
Ford,  46  Cal.  7;  Cook  v.  De  La  Guerra, 
24  Cal.  237.  Fla.— State  v.  County 
Comrs.,  23  Fla.  632,  3  So.  164;  South- 
ern Life  Ins.  &  Trust  Co.  v.  Lanier, 
5  Fla.  110.  Mass. — Fay  v.  Boston  & 
W.  St.  E.  Co.,  196  Mass'.  329,  82  N.  E. 
7.  Ore.— Rice  c.  Rice,  13  Ore.  337,  10 
Pac.   495. 

Any  matter  which  cannot  be  deter- 
mined without  extraneous  testimony  is 
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relies  on  extrinsic  facts,  it  is  called  a  speaking  demurrer,  and  is  bad/ 
B.  Grounds  in  General.  —  Except  as  otherwise  provided  by  stat- 
ute, a  party  may,  as  a  rule,  demur  to  any  pleading  of  his  adversary 
which  is  deficient  either  in  substance  or  form.**  A  dcnuirrer  goes  to 
the  sufficiency  of  the  pleading  itself,  and  not  to  the  right  of  a  party 
to  file  iV 


not  ground  for  demurrer.  French  v. 
Busch,  189  Fed.  480. 

"Must  stand  or  fall  by  the  facts 
as  alleged  in  the  opposing  pleading, 
and  it  can  raise  only  questions  of  law 
as  to  their  sufficiency."  Wood  v.  Kin- 
caid,   144   N.   C.   393,   57   S.   E.   4. 

7.  U.  S. — Richardson  v.  Loree,  94 
Fed.  375,  36  C.  C.  A.  301;  Star  Ball 
Retainer  Co.  r.  Klahn,  145  Fed.  834. 
Ala.— United  States  Fidelity  &  Guar- 
anty Co.  ^•.  Town  of  Dothan,  56  So. 
953.  Fla.  — Southern  Life  Ins.  &  Trust 
Co.  V.  Lanier,  5  Fla.  110.  Ga.— Wil- 
liams V.  Garbutt  Lumber  Co.,  132  Ga. 
221,  64  S.  E.  65;  Reid  v.  Caldwell, 
120  Ga.  718,  48  S.  E.  191;  Woods  r. 
Colony  Bank,  114  Ga.  683,  40  S.  E. 
720;  Oliver  v.  Powell,  114  Ga.  592, 
40  S.  E.  826;  Mathis  v.  Fordham,  114 
Ga.  364,  40  S.  E.  324;  Gaines  v.  Bank- 
ers' Alliance,  113  Ga.  1138.  39  S.  E. 
502;  Great  Cosmopolitan  Shows  v.  Pet- 
ty, 7  Ga.  App.  236,  66  S.  E.  624;  South- 
ern Express  Co.  v.  Briggs,  1  Ga.  App. 
294,  57  S.  E.  1066.  111.— Foss  r.  Peo- 
ple's Gas  Light  &  Coke  Co.,  241  111. 
238,  89  N.  E.  351.  la.— Jeffries  v. 
Fraternal  Bankers',  etc.  Soc,  135 
Iowa  284,  112  N.  W.  786.  Mo.— Coft- 
man  v.  Gates,  142  Mo.  App.  648,  121 
S.  W.  1078.  N.  H.— Bay  State  Iron 
Co.  V.  Goodall,  39  N.  H.  223.  N.  J. 
Ivins  t\  Jacobs,  69  N.  J.  Eq.  643,  60 
Atl.  1125;  Teeter  v.  Veiteh,  66  N.  J. 
Eq.  162,  57  Atl.  160;  Riley  v.  Hodg- 
kins,  57  N.  J.  Eq.  278,  41  Atl.  1099, 
N.  C. — Dalrymple  v.  Cole,  156  N.  C. 
353,  72  S.  E.  451;  Wood  v.  Kincaid,  144 
N.  C.  393,  57  S.  E.  4;  Davison  v. 
Gregory,  132  N.  C.  389,  43  S.  E.  916; 
Von  Glahn  v.  De  Rossett,  76  N.  C.  292. 
Tenn. — State  v.  Buchanan,  52  S.  W. 
480;  Trust  Co.  t\  Weaver,  102  Tenn. 
66,  50  S.  W.  763;  Insurance  Co.  v. 
Thornton,  97  Tenn.  1,  40  S.  W.  136. 
Wyo. — ^Columbia  Sav.  &  Loan  Assn. 
r.  Clause,  13  Wyo.  166,  78  Pae.  708. 
Eng.— Edsell  v.  Buchanan,  2  Ves.  Jr. 
83,  30  Eng.  Reprint  534. 

Examples  of  speaking  demurrers. 
One  seeking  to  plead    res    adjudieata, 
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where  the  former  adjudication  does 
not  appear  on  the  face  of  the  plead- 
ing. Buchanan  v.  Williamson,  131  Ga. 
501,   62   S.   E.   815. 

Where  it  is  not  necessary  that  the 
contract  sued  on  be  in  writing,  a  de- 
murrer on  the  ground  that  a  copy  of 
it  is  not  attached  to  the  petition. 
Charleston  &  W.  C.  R.  Co.  r.  Duck- 
worth, 7   Ga.  App.  350,  66  S.  E.   1018. 

A  demurrer  for  want  of  parties, 
where  the  bill  does  not  show  that  the 
persons  named  as  omitted  have  any 
interest  in  the  suit.  Alger  V.  Slaght, 
64  Mich.  589,  31  N.  W.  531. 

8.  Tvler  r.  Hand,  7  How.  (U.  S.) 
573,  12  L.  ed.  824;  Trowbridge  v.  True, 
52  Conn.  190. 

"A  demurrer  may  be  for  insuffi- 
ciency either  in  substance  or  in  form; 
that  is,  it  may  be  either  on  the  ground 
that  the  case  shown  by  the  opposite 
party  is  essentially  insufficient,  or  on 
the  ground  that  it  is  stated  in  an  in- 
artificial manner."  Andrews  Steph. 
PI.  (2nd  ed.),  §138,  p.  265. 

Any  objection  because  of  matter  in 
the  bill  or  because  of  defect  in  its 
frame.  Miller  r.  Baltimore  County 
Marble   Co.,   52    Md.    642. 

The  omission  in  the  complaint  in 
an  action  by  an  assignee  of  the  aver- 
ment required  by  statute  that  the 
plaintiff  was  the  actual  and  bona  fide 
owner  of  the  choses  in  action  sued  one 
can  only  be  taken  advantage  of  by  de- 
murrer. Bennett  v.  Lathrop,  71  Conn. 
613,    42    Atl.    634. 

"Special  defects  or  omissions  in  the 
petition  may  always  be  taken  advan- 
tage of  by  demurrer."  Ga.  Code,  1895, 
§5048. 

The  defective  statement  of  a  good 
cause  of  action  must  be  taken  advan- 
tage of  by  demurrer,  or  it  will  be 
waived.  Mizzell  v.  Ruffin,  118  N.  C. 
69,  23  S.  E.  927. 

Mistakes  in  the  declaration  must  be 
taken  advantage  of  by  demurrer  rather 
than  by  plea  in  abatement.  Hastrop 
V.  Hastings,  1  Salk.  212,  91  Eng.  Re- 
print 189. 

9.  la. — Williams    v.    Williams,    115 
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Under  the  codes  and  practice  acts,  as  a  general  rule,  mere  formal  de- 
fects in  pleading  cannot  be  taken  advantage  of  by  demurrer,  the 
remedy  being  by  motion.^° 

Under  the  conformity  act  the  federal  courts  are  governed  in  civil  ac- 
tions at  law  by  the  state  practice  in  determining  what  questions  may 
be  raised  by  demurrer.^^ 

The  codes  usually  specify  the  grounds  for  demurrer,^^  ^nd  when  such 
is  the  case,  only  those  so  specified  are  available.^^ 


Iowa  520,  88  X.  W.  1057.  Okla.— Te- 
cumseh  State  Bank  v.  Maddox,  4  Okla. 
583,  46  Pac.  563.  Va.  —  Bennett 's 
Exrs.  V.  Loyd,  6  Leigh.  316. 

It  addresses  itself  to  the  suificiency 
of  a  pleading  which,  however  defec- 
tive or  insufficient  it  may  be,  is  prop- 
erly in  court.  Goodrich  v.  Alfred,  72 
Conn.  257,  43  Atl.  1041. 

The  office  of  a  demurrer  is  to  put  in 
issue  the  legal  effect  of  a  plea  after 
it  has  been  received,  and  it  does  not 
reach  matters  which  can  only  be  urged 
against  receiving  the  plea,  such  as  that 
it  is  not  properly  entitled  in  any  term 
of  court,  or  that  it  is  not  sufficiently 
verified.  Commercial  &  Railroad  Bank 
V.  Slocomb,  14  Pet.  (U.  S.)  60,  10  L. 
ed.  354. 

10.  Ark. — Southern  Anthracite  Coal 
Co.  f.  Hodge,  139  S.  W.  292;  Jennings 
V.  Bouldin,  134  S.  W.  948;  Dickerson 
t\  Hamby,  96  Ark.  163,  131  S.  \V.  674; 
Roberts  r.  St.  Louis,  I.  M.  &  S.  R. 
Co.,  95  Ark.  249,  130  S.  W.  531.  Ariz. 
Gill  V.  Manhattan  Life  Ins.  Co.,  11 
Ariz.  232,  95  Pac.  89.  Ind.— Mulky  v. 
Karsell,  31  Ind.  App.  595,  68  N.  E. 
6S9.  Ky.— Mullins  &  Crigler  v.  Hume 
&  Co.,  15  Ky.  L.  Rep.  93.  Neb.— Far- 
rar  &  Wheeler  v.  Triplett,  7  Xeb.  737. 
N.  J.  — Malberti  v.  United  Electric  Co., 
69  X.  J.  L.  55,  54  Atl.  251.  N.  Y. 
McCarthy  r.  Heiselman,  140  App.  Div. 
240,  125 'X.  y.  Supp.  13.  N.  C— Xew 
Bern  Banking  &  Trust  Co.  f.  Duffy,  72 
S.  E.  96;  Blackmore  v.  Winders,  144 
X.  C.  212,  56  S.  E.  874.  S.  C— Lat- 
imer V.  Sullivan,  30  S.  C.  Ill,  8  S.  C. 
639.  Wash.— Harris  v.  Halverson,  23 
Wash.  779,  63  Pac.  549. 

Matter  that  was  only  ground  for  spe- 
cial demurrer  at  common  law  cannot 
be  assigned  as  cause  of  demurrer. 
Dougherty  v.  Edwards,  25  Ark.  84. 

If  a  complaint  states  a  cause  of  ac- 
tion, a  demurrer  because  of  incom- 
plete, imperfect,  and  informal  allega- 
tions will   not   lie,   but   the  remedy  is 


by  motion  to  make  more  definite  and 
certain.  City  of  Goldfield  v.  Mac-Don- 
ald (Colo.),  119  Pac.  1069;  Downey  v. 
Colorado  Fuel  &  Iron  Co.,  48  Colo.  27, 
108  Pac.  972. 

Defects  in  matters  of  form  or  in  the 
manner  of  stating  a  cause  of  action 
that  do  not  make  the  declaration  in- 
sufficient in  substance  are  reached  by 
motion  rather  than  demurrer.  Atlan- 
tic Coast  Line  R.  Co.  v.  Wallace,  61  Fla. 
93,  54  So.   893. 

The  sufficiency  of  a  pleadilig  as  to 
matters  of  substance  is  reached  by  de- 
murrer, but  the  remedy  for  non-com- 
pliance with  the  rules  of  pleading  in 
stating  the  facts  is  by  motion.  Brown- 
ell  r.  Salem  Flouring' Mills  Co.,  4S  Ore. 
525,  87  Pac,   770.     See  also  IX,  infra. 

11.  Grav  V.  Grand  Trunk  Western 
R.  Co.,  156  Fed.  736,  84  C.  C.  A.  392; 
Chamberlain   v.    Mensing,   51   Fed.   669. 

12.  Mont.  —  Grounds  in  justices' 
court.  Rev.  Codes,  1907,  §7007.  Neb. 
In  the  county  court.  Comp.  St.,  1911, 
§2761.  N.  Y.  — Grounds  in  mandamus. 
Code  Civ.  Proc,  §§2076,  2078.  In  jus- 
tice's  court.     Code.   Civ.   Proc,    §2939. 

See   infra,  this   section. 

13.  U.  S.— Xeis  V.  Yocum,  16  Fed. 
168.  Ariz. — Olney  v.  Bishop,  13  Ariz. 
336,  114  Pac.  559.  Cal.— Kyle  v.  Craig, 
125  Cal.  107,  57  Pac.  791;  Heutsch  v. 
Porter,  10  Cal.  555.  Colo. — Carpenter 
V.  Smith,  20  Colo.  39,  36  Pac.  789. 
Idaho. — Fox  v.  Rogers,  6  Idaho,  710, 
59  Pac.  538;  Caldwell  v.  Ruddv,  2 
Idaho  5,  1  Pac.  339.  Ind.— Burns' 
Ann.  St.,  1908.  §344,  Acts,  1911,  p.  415, 
c.  157;  §2.  Ind. — Frankel  v.  Garrard, 
160  Ind.  209,  66  X\  E.  6S7;  Coddington 
V.  Canaday,  157  Ind.  243,  61  X.  E. 
567;  Armstrong  f.  Dunn,  143  Ind.  433, 
41  X.  E.  540;  Cargar  v.  Fee,  140  Ind. 
572,  39  N.  E.  93;  Campbell  f.  Camp- 
bell, 121  Ind.  178,  23  X.  E.  81.  la. 
District  Township  v.  District  Town- 
ship, 44  Iowa  512;  Orman  v.  Orman, 
26  Iowa  361;  Davis  v.  Bonar  &  Kearns, 
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A  party  may  demur  upoil  one  or  all  of  the  statutory  grounds,"  and 
if  the  pleading  is  bad  on  either'  ground  the  demurrer  must  be  sus- 
tained.^^ A  demurrer  on  two  or  more  grounds  stated  conjunctively 
will  be  overruled  if  any  one  of  said  grounds  is  untenable.^" 

C.  Want  of  Jurisdiction.  —  Want  of  jurisdiction  is  ordinarily 
ground  of  demurrer  both  at  law  and  in  equity,^'  as  wliere  tlie  re(|uisite 
citizenship  does  not  exist/^  or  the  action  or  suit  is  brought  in  the 
wrong  district.^^ 

A  bill  in  equity  is  demurrable  where  it  shows  on  its  face  that  com- 
plainant has  an  adequate  remedy  at  law,=^°  and  the  same  is  generally 


15  Iowa  171.  Kan.— Mathes  v.  Shaw, 
85  Kan.  162,  116  Pac.  244.  Ky.— Hord 
17.  Chandler,  13  B.  Mon.  403.  Minn. 
Freeman  v.  Paulson,  107  Minn.  64,  119 
N.  W.  651;  Leuthold  V.  Young,  32 
Minn.  122,  19  N.  W.  652;  Campbell 
r.  .Jones,  25  Minn.  155.  Mo. — Beattie 
Mfg.  Co.  V.  Gerardi,  166  Mo.  142,  65 
S.  W.  1035.  Neb. — Davey  v.  Dakota 
County,  19  Neb.  721,  28  N.  W.  276; 
McClary'v.  Sioux  City  &  P.  K.  Co., 
3  Neb.  44.  Nev. — James  v.  Leport, 
19  Nev.  174,  8  Pac.  47.  N.  M.— Mc- 
Veigh f.  Veig,  117  Pac.  857.  N.  Y. 
Marie  v.  Garrison,  83  N.  Y.  14;  Bot- 
tom V.  Chamberlain,  21  Misc.  556,  47 
N.  Y.  Supp.  733;  Bergstrom  r.  Com- 
mercial Advertiser  Assn.,  131  N.  Y. 
Supp.  1025;  Mildeberger  v.  Franklin, 
115  N.  Y.  Supp.  903.  Okla.— Arm- 
strong, Byrd  &  Co.  v.  Crump,  25  Okla. 
452,  106 "  Pac.  855.  S.  D.— Hill  r. 
Walsh,  6  S.  D.  421,  61  N.  W.  440. 
Wyo. — Regan  v.   Jones,   1   Wyo.   210. 

That  the  facts  alleged  do  not  entitle 
plaintiff  to  the  relief  demanded  is  not 
good  ground  for  demurrer.  Kemp  r. 
Mitchell,  29  Tnd.  163;  Cincinnati  &  C. 
R.   Co.   V.   Washburn.   25   Tnd.   259. 

A  demurrer  on  the  ground  "that 
there  is  not  any  proper  plaintiff  in 
said  cause"  presents  no  question. 
Campbell  v.  Campbell,  121  Ind.  178, 
23   N.   E.    81. 

14.  Cal. — People  v.  Central  Pac.  R. 
'Co.,  76  Cal.  29,  18  Pac.  90.  Ind. 
Sherfev  &  Kidd  Co.  r.  Board  of  Comrs., 
26  Ind.  App.  66,  59  N.  E.  186.  Minn. 
Disbrow  v.  Creamery  Package  Mfg. 
Co.,   110   Minn.   237,   125   N.   W.   115. 

A  pleading  "may  present  as  many 
demurrers  as  there  may  be  grounds  for 
in  behalf  of  the  pleader."  Kv.  Code 
Civ.    Proc,    §113. 

15.  Sherfev  &  Kidd  Co.  v.  Board  of 
Comrs.,  26  Ind.  App.  66,  59  N.  E. 
186. 
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16.  A  demurrer  on  the  ground  that 
the  complaint  "is  ambiguous,  unintel- 
ligible, and  uncertain"  will  be  over- 
ruled where  the  complaint  is  not  am- 
biguous or  unintelligible,  though  it  is 
uncertain.  Greenebaum  v.  Taylor,  102 
Cal.  624,  36  Pac.  957;  Kraner  v.  Hal- 
sey,  82  Cal.  209,  22  Pac.  1137. 

A.  demurrer  on  the  ground  that  the 
complaint  is  "ambiguous  and  uncer- 
tain," if  it  is  either,  but  not  both. 
Wilhoit  f.  Cunningham,  87  Cal.  453, 
25  Pac.  675;  White  r.  Allatt,  87  Cal. 
245,  25  Pac.  420. 

17.  Legum  v.  Blank,  105  Md.  126, 
65   Atl.  1071. 

The  objection  must  be  taken  by  de- 
murrer where  it  appears  on  the  face  of 
the  declaration,  and  can  be  taken  by 
plea  only  when  want  of  jurisdiction 
depends  on  facts  dehors  the  record. 
Price  r.  Drew,  18  Fla.   670. 

That  a  state  court  should  not  take 
jurisdiction  of  a  statutory  action  given 
by  act  of  congress  may  be  raised  by 
demurrer.  Hoxie  v.  New  York,  N.  H. 
&  H.  E.  Co.,  82  Conn.  352,  73  Atl. 
754. 

That  a  case  as  presented  is  not  with- 
in the  jurisdiction  of  equity.  Stephen- 
son r.  Davis,  56  Me.  73. 

18.  Coal  Co.  V.  Blatchford,  11  Wall. 
(U.   S.)    172,  20  L.   ed.   179. 

19.  In  a  district  of  which  defend- 
ant is  not  a  resident.  Southern  Pac. 
Co.  r.  Denton,  146  U.  S.  202,  13  Sup. 
Ct.  44,  36  L.  ed.  943. 

Where  it  affirmatively  appears  on 
the  face  of  the  bill  that  it  was  not 
filed  in  the  proper  district.  Puckett 
r.  Puckett    (Ala.),  56  So.  585. 

20.  IT.  S.  — Chapin  v.  Dougherty,  183 
Fed.  309,  105  C.  C.  A.  521;  Newman  v. 
Westcott,  29  Fed.  49.  111.— Law  v. 
Ware,  238  111.  360,  87  N.  E.  308; 
Gage  r.  Griffin,  103  111.  41.  Vt.— Holt 
V.    Daniels,    61    Vt.    89,    17     Atl.     786. 
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true  of  the  complaint  or  equivalent  pleading  in  equitable  actions  under 
the  codes.2^ 

The  codes  generally  provide  that  the  defendant  may  demur  to  the 
complaint  where  it  appears  on  its  face  that  the  court  has  no  juris- 
diction of  the  person  of  the  defendant,-^  or  of  the  subject-matter  of 
the  action.-^    The  codes  of  some  of  the  states  specifically  provide  that 


W.  Va. — Van  Born  v.  Lewis  County 
Court,    38    W.    Va.    267,    18    S.    E.    579. 

A  bill  which  does  not  exclude  the 
existence  of  an  adequate  remedy  at 
law  is  demurrable.  Bassett  v.  Brown, 
105   Mass.   551. 

The  objection  should  be  raised  by 
demurrer  rather  than  by  motion,  at 
the  hearing,  to  dismiss.  Patterson  v. 
Turner,   62   Ga.   674. 

21.  If  the  objection  is  not  raised 
by  demurrer  it  is  waived.  Lloyd  r. 
Simons,  97  Minn.  315,  105  N.  W. 
902. 

22.  Ark.— Kirby's  Dig.,  §6093.  Cal. 
Code  Civ.  Proc,  §430.  Colo.— Code, 
§56.  Ga.— Code,  1895.  §5048;  Kendrick 
r.  Whitfield,  20  Ga.  379.  Idaho.— Rev. 
Codes,    §4174.      Ind.— Burns'    Ann.    St., 

1908,  §344;  Acts  1911,  p.  415,  c.  157, 
§2;  Stanford  r.  Stanford,  42  Tnd.  485. 
la.— Code,      §3561.        Kan.  — Gen.      St., 

1909,  §5686.  Ky.— Code  Civ.  Proc, 
§92.  Minn.— Rev.  Laws,  1905,  §4128. 
Mo.— Rev.  St.,  1909,  §1800;  Kingman- 
St.  Louis  Implement  Co.  r.  Bantley 
Bros.  Hardware  Co.,  137  Mo.  App.  308, 
118  S.  W.  500.  Mont.— Rev.  Codes, 
1907,  §6534.  Neb.— Comp.  St.,  1911, 
§6668;  Roberts  c.  Lewis,  144  U.  S. 
653.  12  Sup.  Ct.  781,  36  L.  ed.  579. 
Nov.— Comp.  Laws.  §3135.  N.  Y. 
Code  Civ.  Proc.  §488.  N.  C— Rev. 
1905,  §474.  N.  D.  — Rev.  Codes,  1905, 
§6854.  Ohio.— Code,  1910,  §11,309. 
Okla.— Comp.  Laws.  1909,  §5629.  Ore. 
L.  O.  L..  §68.  S.  C— Code  Civ.  Proc, 
§165.  S.  D.— Code  Civ.  Proc,  §121. 
Utah.— Comp.  Laws,  1907,  §2962.  Wash. 
Rem.  &  Ball.  Ann.  Codes  &  St.,  §259. 
Wis.— St.,  1898,  §2649.  Wyo.— Comp. 
St.,    1910,    §4381. 

Because  the  action  is  brought  in  the 
wrong  countv.  Eel  River  R.  Co.  v. 
State,  143  Ind.  231,  42  N.  E.  617. 

This  ground  of  demurrer  raises  only 
the  question  whether  the  defendants 
are  such  persons  as  can  be  subjected 
to  the  process  and  .iuris^lif'tion  of  the 
court.  Belden  v.  Wilkinson,  44  App. 
Div.  420,  60  X.  Y.  Supp.  1083;' Con- 
tinental Life  Ins.  &  Inv.  Co.  v.  Jones, 
31  Utah  403,  88  Pac.  229;   Sanipoli  v. 


Pleasant  Valley  Coal  Co.,  31  Utah  114, 
86   Pac.   865. 

It  only  embraces  cases  where  the 
court  cannot  under  any  circumstances 
acquire  the  jurisdiction.  It  cannot 
reach  objections  to  the  service  of  pro- 
cess since  nothing  in  reference  to 
such  service  can  be  alleged  in  the  com- 
plaint. Reynolds  v.  La  Crosse  &  Minn. 
Packet   Co.,  10  Minn.  178. 

May  be  raised  by  demurrer  only 
when  it  affirmatively  appears  on  the 
face  of  the  complaint.  Delaware 
Township  v.  Board  of  Comrs.,  26  Ind. 
App.  97,  59  N.  E.  189;  McDowell  v. 
Chesapeake  &  O.  S.  W.  R.  Co.,  90  Ky. 
346,  14   S.   W.  338. 

Where  the  court  is  one  of  general 
jurisdiction,  a  demurrer  only  lies  where 
the  want  of  such  jurisdiction  appears 
affirmatively  upon  the  face  of  the  com- 
plaint. In  the  case  of  a  court  of 
limited  and  special  jurisdiction  the 
rule  is  otherwisef,  since  tJien  every 
fact  essential  to  confer  jurisdiction 
must  be  alleged.  Doll  v.  Feller,  16 
Cal.   432. 

23.  Ark.-Kirby's  Dig.,  §6093,  Cal. 
Code  Civ.  Proc,  §430.  Colo.— Code, 
§56.  Ga.— Code,  1895,  §5048.  Idaho. 
Rev.  Codes,  §4174.  Ind. — Burns'  Ann. 
St.,  1908,  §.344;  Acts,  1911,  p.  415,  c. 
157,  §2.  Iowa.— Code,  §3561.  Kan. 
Gen.  St..  1909,  §5686.  Ky.— Code  Civ. 
Proc,  §92.  Minn.— Rev.  Laws,  1905, 
§4128.  Mo.— Rev.  St.,  1909,  §1800; 
State  r.  Withrow,  108  Mo.  1,  18  S.  W. 
41;  Glendale  Lumber  Co.  v.  Beekman 
Lumber  Co.,  152  Mo.  App.  386,  133  S. 
W.  384;  Barnett,  Haynes  &  Barnett  v. 
Colonial  Hotel  Bldg.  Co.,  137  Mo.  App. 
636,  119  S.  W.  471.  Mont.— Rev.  Codes, 
1907,  §6534.  Neb.— Comp.  St..  1911, 
§6668.  Nev.— Comp.  Laws,  §3135.  N. 
Y.— Code  Civ.  Proc,  §488;  Howe  v. 
New  York,  N.  H.  &  H.  R.  Co.,  126 
N.  Y.  Supp.  1090;  Roberts  v.  Lewis, 
144  IT.  S.  653,  12  Sup.  Ct.  781,  36  L. 
ed.  579.  N.  C— Rev..  1905,  §474.  Ohio. 
Code,  1910.  §11309.  N.  D.— Rev.  Codes, 
§6854.  Okla.— Comp.  Laws,  1909,  §5629. 
Ore.— L.  O.  L.,  §68.  S.  C— Code  Civ. 
Proc,    §165.      S.   D.— Code    Civ.   Proc, 
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the  plaintiff  may  demur  to  a  counterclaim  for  want  of  jurisdiction.^* 

D.    Want  of   Capacity   To   Sue.  —  That   plaintiff  has  not   legal 

capacity  to  sue  is  ground  for  demurrer  in  equity, -°  and  under  most 

of  the  codes,-"  where  it  appears  on  the  face  of  the  declaration  or  cora- 


§121.  Utah.— Comp.  Laws,  1907,  §2962. 
Waah.— Rem.  &  Ball.  Ann.  Codes  &  St., 
§259;  Peterson  r.  Pantheon  Lumb.  Co., 
62  Wash.  189,  113  Pac.  562.  Wis. 
St.,  1898,  §2649.  Wyo.— Comp.  St., 
1910,  §4381. 

Must  affirmatively  appear  on  the  face 
of  the  complaint  before  demurrer  will 
lie.  Ind. — Indianapolis  Street  R.  Co. 
V.  Seerlev,  35  Ind.  App.  467,  72  N. 
E.  169-1034.  la. — Childs  v.  Limback, 
30  Iowa  398.  Minn. — Powers  v.  Ames, 
9  Minn.  178.  Mont. — Knifjht  v.  La 
Beau,  19  Mont.  223,  47  Pao.  952. 

Concurrent  Jurisdiction. — Objection 
to  the  assumption  of  jurisdiction  by  the 
supreme  court  in  a  case  in  which  it  has 
concurrent  jurisdiction  with  the  sur- 
rogate cannot  be  taken  bv  demurrer. 
Childs  V.  Childs,  68  Misc.  472,  124  N. 
Y.  Supp.  550;  Mildeberger  r.  Franklin, 
115   N.   Y.   Supp.   903. 

That  jurisdiction  is  irregularly  ac- 
quired is  not  ground  for  demurrer. 
James  v.  Leport,  19  Nev.  174,  8  Pac. 
47. 

"Wrong  Eemedy. — "That  plaintiff 
brings  an  action  at  law,  of  which  the 
court  has  jurisdiction,  when  it  appears 
that  he  should  have  brought  an  ac- 
tion in  equity,  of  which  the  court  would 
not  have  jurisdiction,  does  not  make 
the  complaint  demurrable  for  want  of 
jurisdiction."  Benson  v.  Silvey,  59 
Minn.   73,   60   N.   W.   847. 

Demurrer  is  not  the  proper  method 
of  raising  the  question  whether  the  pro- 
ceeding should  have  been  at  law  or  in 
equity,  the  statute  providing  for  a 
transfer  to  the  proper  docket  on  mo- 
tion. Trustees  of  Lebanon  v.  Forrest, 
15  B.  Mon.   (Kv.)   168. 

24.  Mont.— Rev.  Codes,  1907,  §6558. 
N.  Y.— Code  Civ.  Proc,  §495.  Ohio. 
Code,  1910,  §11324.  Wis.-St.,  1898, 
§2658. 

Of  the  Sublect-Matter. — Utah  Comp. 
Laws,  1907,  §2977;  Wyo.  Comp.  St., 
J910,   §4388. 

25.  Hoyt's  Admr.  r.  Hoyt,  58  Vt. 
538,  3  Ati.   316. 

26.  Ark.— Kirbv's  Dig.,  §6093.  Cal. 
Code  Civ.  Proc,  §430.  Colo.— Code,  §55. 
Idaho. — Rev.    Codes,    §4174;    Carter    v. 
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Wann,  6  Idaho  556,  57  Pac.  314.  Ind. 
Burns'  Ann.  St.,  1908,  §344;  Acts,  1911, 
p.  415,  c.  157,  §2.  la.— Code,  §3561. 
Kan.— Gen.  St.,  1909,  §5686;  Maelzcr 
r.  Swan,  75  Kan.  496,  89  Pac.  1037; 
Meyer  v.  Lane,  40  Kan.  491,  20  Pac. 
258;  Burton  r.  Cochran,  5  Kan.  App. 
5i)S,  47  Pac.  569.  Ky.  — Code  Civ.  Proc, 
§92.  Minn.— Rev.  Laws,  1906,  §4128. 
Mo.— Rev.  St.,  1909,  §1800;  Young 
Men's  Christian  Assn.  r.  Dubach,  92 
Mo.  475;  Wendleton  v.  Kingerv,  110 
Mo.  App.  67,  84  S.  W.  102;  AleKander 
r.  Wade,  106  Mo.  App.  141,  80  S. 
W.  19.  Mont.— Rev.  Codes,  1907, 
§6534;  Herbst  Importing  Co.  V.  Hogan, 
16  Mont.  384,  41  Pac.  135.  Neb.— 
Comp.  St.,  1911,  §6668;  Pine-Ule  Medi- 
cine Co.  r.  Yoder  &  Eplv,  135  N.  W. 
383;  Gentry  r.  Bearss,  82  Neb.  787, 
118  N.  W.  1077;  Mever  r.  Omaha  Fur- 
niture Co.,  76  Neb.'  405,  107  N.  W. 
767;  Church  V.  Callihan,  49  Neb.  542, 
68  N.  W.  932;  Phoenix  Ins.  Co.  v.  Rad 
Bila  Hora  Lodge,  41  Neb.  21,  59  N. 
W.  752;  Sanborn  &  Follett  r.  Hale,  12 
Neb.  318,  11  N.  W.  302.  Nev.— Contp. 
Laws,  §3135.  N.  Y.— Code  Civ.  Proc, 
§488;  Nanz  r.  Oaklev,  122  N.  Y.  631, 
25  N.  E.  263.  N.  C— Rev.,  1905,  §474. 
N.  D.— Rev.  Codes,  §6854.  Ohio.— 
Code,  1910,  §11309.  Okla.— Comp. 
Laws,  1909,  §5629.  Ore.— L.  O.  L.,  §38. 
S.  C— Code  Civ.  Proc,  §165;  People's 
Oil  &  Fertilizer  Co.  r.  Charleston  &  W. 
C.  Rv.,  83  S.  C.  530,  65  S.  E.  733. 
S.  d!— Code  Civ.  Proc,  §121.  Utah. 
Comp.  Laws,  1907,  §2962.  Wash.— Rem. 
&  Ball.  Ann.  Codes  &  St.  Wis.-St., 
1898.  §2649.  Wyo.— Comp.  St.,  1910, 
§4381. 

Want  of  night  in  the  Petitioner. 
Ga.  Code,  1895,  §5048. 

The  capacity  of  the  state  to  sue  is 
properly  tested  by  a  demurrer  on  this 
ground.  State  v.  Ohio  Oil  Co.,  150 
Ind.  21,  49  N.  E.  809,  47  L.  R.  A. 
627. 

That  the  representative  capacity  of 
one  suing  as  guardian  is  insufficiently 
alleged  must  be  raised  by  demurrer  on 
this  ground  or  it  will  be  deemed 
waived.     Dalrymple   v.    Security   Loan 
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plaint.  Statutes  in  some  states  also  give  plaintiff  the  right  to  demur 
to  a  counterclaim  where  it  appears  on  its  face  that  defendant  has  not 
legal  capacity  to  maintain,  or  to  recover  upon,  the  same.^^ 

This  ground  of  demurrer  has  reference  only  to  some  legal  disability 
on  the  part  of  the  party  against  whom  it  is  directed,  such  as  infancy, 
coverture,  and  the  like,-^  rather  than  the  nonexistence  of  a  cause  of 


&  Trust  Co.,  9  X.  D.  306,  S3  X.  W. 
245. 

Error  of  the  court  in  making  a  sub- 
stitution of  plaintiffs  does  not  go  to 
the  legal  capacity  of  plaintiffs  to  sue. 
Gager  t\  Marsden,  101  Wis.  598,  77 
X.  W.  922. 

The  Objection  Must  Affirmatively 
Appear  on  the  Face  of  the  Complaint. 
Minn. — Lehigh  Valley  Coal  Co.  r.  Gil- 
more.  93  Minn.  432,  101  X.  W.  796. 
N.  Y. — Phoenix  Bank  r.  Donnell,  40 
X.  Y.  410.  S.  D. — Hudson  v.  Areiier,  4 
S.  D.  128,  55  X.  W.  1099.  Utah.— 
Crane  Bros.  Mfg.  Co.  v.  Keed,  3  Utah 
506,    24    Pac.    1056. 

A  mere  failure  to  allege  facts  show- 
ing such  capacity  is  not  ground  for  de- 
murrer. Cone  Export  &  Commission 
Co.  V.  Poole,  41  S.  C.  70,  19  S.  E.  203, 
24  L.  R.  A.  289;  Cheraw  &  C.  K.  Co. 
r.  White,  14  S.  C.  51. 

It  is  not  good  ground  for  demurrer 
that  it  does  not  appear  in  the  complaint 
that  plaintiff  has  the  legal  cai)acity 
to  sue.  A  demurrer  on  that  ground 
will  only  lie  when  it  affirmatively  ap- 
pears on  the  face  of  the  complaint  that 
he  has  not  such  capacity.  Miller  i". 
Lueo,  80  Cal.  257,  22  Pac.  195;  Dis- 
trict  Xo.   110  r.   Feck,   60    Cal.   403. 

The  fact  that  the  complaint  in  a 
euit  by  assignees  does  not  show  the 
making  of  an  affidavit  necessary  to 
a  valid  assignment  does  not  render  it 
demurrable  on  the  ground  of  want  of 
capacity  to  sue.  Wilhoit  v.  Cunning- 
ham,  87   Cal.   453,   25   Pac.   675. 

The  Objection  Is  Not  Reached  by  a 
Demurrer  for  Want  of  Facts. — Idaho. 
Valley  Lumb.  &  Mfg.  Co.  v.  Xickerson, 
13  Idaho  682,  93  Pac.  24;  Val- 
ley Lumb.  &  Mfg.  Co.  r.  Driessel, 
13  Idaho  662,  93  Paf.  765,  15  L.  R. 
A.  (X.  S.)  299.  Ind. — Aetna  Life  Ins. 
Co.  r.  Sellers,  1.54  Ind.  370,  56  X.  E. 
97.  Mo. — Baxter  r.  St.  Louis  Transit 
Co.,  198  Mo.  1,  95  S.  W.  856.  Mont. 
Knight  V.  Le  Beau,  19  Mont.  223,  47 
Pac.  952.  N.  Y. — Phoenix  Bank  v. 
Donnell,  40  X.  Y.  410.  Ore.— Owings 
V.   Turner,   48    Ore.    462,   87   Pac.    160. 


S.  C— Dawkins  v.  Mathis,  47  S.  C.  64, 
24  S.  E.  990.  S.  D.— Evans  r.  Fall 
River  County,  9  S.  D.  130,  68  N.  W. 
195.  Wash. — Birmingham  v.  Cheetham, 
19  Wash.   657,  54  Pac.  37. 

That  plaintiff's  appointment  as  re- 
ceiver is  not  sufficiently  shown  should 
be  raised  by  demurrer  for  want  of 
capacity  to  sue,  and  is  not  available 
under  a  demurrer  for  want  of  facts. 
Walsh  V.  Byrnes,  39  Minn.  527,  40  N. 
W.  831. 

The  objection  is  waived  if  not  taken 
by  demurrer  where  it  appears  on  the 
face  of  the  complaint.  N.  Y. — Van 
Zandt  V.  Grant,  67  App.  Div.  70,  73 
X.  Y.  Snpp.  600.  Ohio.  — Hoop  v.  Plum- 
mer,  14  Ohio  St.  443.  Ore. — Owings  V. 
Turner,  48  Ore.  462,  87  Pac.  160;  Wil- 
son V.  Wilson,  26  Ore.  251,  38  Pac. 
185.  S.  C. — Mickle  v.  Congaree  Const. 
Co.,  41  S.  C.  394,  19  S.  E.  725.  Wash. 
Hale  V.  Crown  Columbia  Pulp  Co.,  56 
Wash.    236,    105    Pac.   480. 

27.  Mont.— Rev.  Codes,  1907,  §6558. 
N.  Y.— Code  Civ.  Proc,  §495.  Ohio. 
Code,  1910,  §11324.  Utah.— Comp. 
Laws,  1907,  §2977.  Wis.— St.,  1898, 
§2658.     Wye— Comp.    St.,    1910,    §4388. 

28.  U.  S.— Gaillard  v.  Cantini,  76 
Fed.  699,  22  C.  C.  A.  493.  Idaho.— Pratt 
V.  Xorthern  Pac.  Express  Co.,  13  Idaho 
373,  90  Pac.  341,  10  L.  R.  A.  (N.  S.) 
499.  Ind.  — Coddington  v.  Canaday, 
157  Ind.  243,  61  X.  E.  567,  and  cases 
cited;  Campbell  f.  Campbell,  121  Ind. 
178,  23  X.  E.  81;  Brown  v.  Critchell, 
110  Ind.  31,  7  N.  E.  888,  11  N.  E. 
486;  Pittsburgh,  C,  C.  &  St.  L.  E. 
Co.  r.  Iddings,  28  Ind.  App.  504,  62 
X.  E.  112.  Kan.— Winfield  Town  Co. 
i\  Maris,  11  Kan.  128.  Ky.— Louisville 
&  X.  R.  t^Jo.  r.  Brantley's  Admr.,  96 
Ky.  297,  28  S.  W\  477,  49  Am.  St. 
Rep.  291.  Neb. — State  r.  Moores,  58 
Xeb.  285.  78  X.  W.  529;  Farrell  v. 
Cook,  16  Xeb.  483,  20  X.  W.  720.  Wis. 
McKenney  r.  Minahan,  119  Wis.  651, 
97  X.  W.  489;  Murray  r.  McGarigle, 
69  Wis.  483,  34  X.  W. '522. 

It  "means  a  want  of  capacity  to 
appear   in    court    and    maintain   an   ae- 
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aetion,=»  or  the  fact  that  plaintiff  has  no  right  to  maintain  a  par- 
ticular action,""  or  that  an  existing  cause  of  action  is  nut  in  plaintiff, 
but  in  another.''^ 

E.  Another  Action  Pending.  —  The  pendency  of  another  action 
between  the  same  parties  for  the  same  cause  was  not  ground  for  de- 
murrer at  common  law,  but  could  only  be  taken  advantage  of  by  plea 
in  abatement.''-  It  is  generally  ground  for  demurrer  under  tiie  codes 
if  apparent  on  the  face  of  the  complaint.^^     Statutes  in  some  states 


tion,  regardless  of  in  whom  is  vested 
the  right  of  action."  Hunt  V.  Mon- 
roe, 32  Utah  428,  91  Pac.  269,  11  L. 
R.  A.    (N.   S.)    2-19. 

29.  Pratt  r.  Northern  Pac.  Express 
Co.,  13  Idaho  373,  90  Pac.  341,  10  L. 
E.  A.  (N.  S.)  499;  Murray  r.  McGari- 
gle,  69  Wis.  483,  34  N.  W.  522. 

When  plaintiff  is  a  natural  person 
under  no  general  disability  to  maintain 
actions,  a  failure  to  state  a  cause  of 
action  in  his  own  favor  goes  to  the 
sufficiency  in  substance  of  the  petition, 
and  not  to  his  legal  capacity.  State 
V.  Moores,  58  Neb.  285,  78  N.  W.  529. 

30.  Brown  v.  Critchcll,  110  Ind.  31, 
7  N.  E.  888,  11  N.  E.  486. 

It  does  not  reach  the  objection  that 
the  complaint  fails  to  show  a  right 
of  action  in  the  plaintiff.  U.  S. — Gail- 
lard  V.  Cantini,  22  C,  C.  A,  493,  76 
Fed.  699.  Ind. — Coddington  r.  Cana- 
day,  157  Ind.  243,  61  N.  E.  567,  and 
cases  cited;  Campbell  r.  Campbell,  121 
Ind.  178,  23  N.  E.  81;  Pittsburgh,  C, 
C.  &  St.  L.  E.  Co.  V.  Iddings,  28  Ind. 
App.  504,  62  N.  E.  112.  Ky.— Louis- 
ville &  N.  R.  Co.  i".  Brantley's  Admr., 
69  Ky.  297,  28  S.  W.  477,  49  Am. 
St.  Eep.  291. 

"A  defect  going  to  the  cause  of  ac- 
tion itself  as  regards  the  plaintiff,  one 
showing  that  in  no  event  and  under 
no  circumstances  and  in  no  capacity 
does  the  plaintiff  own  or  represent  the 
cause  of  action  sought  to  be  enforced," 
does  not  come  under  this  ground,  but 
rather  under  the  ground  that  the  com- 
plaint fails  to  state  a  cause  of  action. 
McKenney  v.  Minahan,  119  Wis.  651, 
97   N.   W.  489. 

It  does  not  apply  where  plaintiff 
sues  in  his  own  right,  and  the  facts  al- 
leged do  not  show  any  right  of  ac- 
tion in  him,  but  only  where  he  at- 
tempts to  sue  in  the  right  of  another, 
and  does  not  allege  such  facts  as  are 
required   by   law   to   authorize   him   to 
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act  in  that   capacity.     Roberts'  Admr. 
v.  Bales,  10  Ky.  L.  Eep.  360. 

A  demurrer  on  this  ground  does  not 
reach  the  objection  that  an  action  can- 
not be  maintained  by  a  partnership 
in  the  partnership  name.  Mexican  Mill 
V.  Yellow  Jacket  S.  Min.  Co.,  4  Nev.  40. 

31.  Buckingham  i'.  Buckingham,  36 
Ohio  St.  68  (objection  that  cause  of 
action  was  assigned),  approved  in  Zinn 
r.  Baxter,  65  Ohio  St.  341,  62  N.  E. 
327. 

Such  defect  may  be  taken  advan- 
tage of  bv  demurrer  for  want  of  facts. 
Hunt  r.  Monroe,  32  Utah  428,  91  Pac. 
269,  11   L.  R.   A.   (N.  S.)    249. 

"If  the  petition  discloses  a  good 
cause  of  action  against  the  defendant, 
but  at  the  same  time  shows  that  t!ie 
cause  of  action  is  not  in  favor  of 
the  plaintiff,  the  petition  is  demurra- 
ble on  the  ground  that  it  does  not  state 
facts  sufficient  to  constitute  a  cause 
of  action,"  rather  than  on  the  ground 
of  want  of  capacity  to  sue.  Central 
Ohio  R.  Co.  v.  City  of  Bellaire,  67 
Ohio   St.   297,   65   N.   E.   1007. 

"That  the  plaintiff  has  not  legal 
capacity  to  sue  for  damage  for  the 
alleged  personal  injury  and  suffering  of 
his  wife,  nor  for  the  alleged  outrage 
and  wounding  of  his  feelings  by  rea- 
son thereof,"  does  not  go  to  want 
of  capacity  to  sue,  but  to  failure  to 
state  a  cause  of  action.  Gaillard  v. 
Cantini,  22  C.  C  A.  493,  76  Fed.  699. 

32.  Hurst  V.  Everett,  21  Fed.  218; 
Harris  i\  Johnson,  65  N.  C.  478.  See 
the   title    "Another  Action  Pending." 

33.  U.  S.  — Hurst  v.  Everett,  21 
Fed.  218.  Ark.— Kirby's  Dig.,  §6093. 
Cal.  — Code  Civ.  Proc,  §430.  Colo. 
Code,  §56.  Idaho,  —  Rev.  Codes, 
§4174.  Ind.— Burns'  Ann.  St.,  1908, 
§344;  Acts,  1911,  p.  415,  c.  157,  §2.  la. 
Code,  §3561.  Kan.— Gen.  St.,  1909, 
§5686.  Minn.— Rev.  Laws,  1905,  §4128. 
Mo.— Rev.  St.,  1909,  §1800;  Rodney  v. 
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specifically  provide  that  plaintiff  may  demur  to  a  counterclaim  on 
this  ground,^*  and  even  in  the  absence  of  such  a  provision  it  has  been 
held  that  he  may  do  so,  since  he  is  really  the  defendant  as  to  the 
cause  of  action  stated  therein.^^ 

F.  Defect  of  Parties.  —  The  nonjoinder  of  necessary  parties  in 
actions  ex  contractu  is  ground  for  demurrer  in  states  adhering  to  the 
common  law  rules  of  procedure,^®  but  the  contrary  is  true  in  actions 
ex  delicto.^'^ 


Gibbs,  184  Mo.  1,  82  S.  W.  187.  Mont. 
Rev.  Codes,  1907,  §6534;  Wetzstein  v. 
Boston  &  M.  C.  C.  &  S.  M.  Co.,  28 
Mout.  451,  72  Pac.  865.  Neb.— Comp. 
St.,  1911,  §6668.  Nev.— Comp.  Laws, 
§.■5135.  N.  Y.— Code  Civ.  Proe.,  §4S8. 
in  the  municipal  court.  Laws,  1902, 
p.  1540,  c.  580,  §  158.  N.  C— Eev., 
1905,  §474;  Harris  f.  Johnson,  65  N. 
C.  478.  N.  D.-Rev.  Code,  1905,  §6854. 
Oliio.— Code,  1910,  §11309.  Okla.— 
Comp.  Laws,  1909,  §5629.  Ore.— L.  O. 
L.,  §68.  S.  C— Code  Civ.  Proc,  §165. 
S.  D.— Code  Civ.  Proc,  §121.  Utah. 
Comp.  Laws,  1907,  §2962.  Wash.— 
Rem.  &  Ball.  Ann.  Codes  &  St.,  §259. 
Wis.— St.,  1898,  §2649.  WyC  — Comp. 
St.,  1910,  §43*^1.  Soe  also  the  title 
"Another  Action  Pending." 

In  North  Carolina  the  objection  must 
be  taken  by  demurrer  if  apparent  on 
the  face  of  the  complaint.  Hurst  f. 
Everett,   21    Fed.   218. 

Refers  Only  to  Actions  Pending  in 
the   Same   State.— Sloan    &    Co.    r.   Mc 
Dowcll,    75    X.    C.    29;    Hill  i".    Hill,   51 
S.    C.    134,    28   S.   E.    309. 

That  another  action  is  pending  in 
this  state,  between  the  same  parties, 
for  the  same  cause.  Ky.  Code  Civ. 
Proc,   §92. 

The  pendency  of  another  "proceed- 
ing" is  not  within  this  provision. 
Queens  Countv  Water  Co.  v.  O'Brien, 
115   N.  Y.   Supp.   495. 

The  objection  must  affirmatively  ap- 
pear on  the  face  of  the  complaint  to  be 
available  as  a  ground  of  demurrer. 
Idaho. — Stevens  v.  Home  Sav.  &  Loan 
Assn.,  5  Idaho  741,  51  Pac.  779.  la. 
Mosher  v.  Independent  School  Dist., 
42  Iowa  632.  Mo. — Arthur  V.  Rickards, 
48  Mo.  298.  N.  Y.— White  &  Co.  v. 
Oakes,  117  N.  Y.  Supp.  938.  Okla. 
Biard  -v.  Laumann,  29  Okla.  138,  116 
Pac.  780,  citing,  1  Standard  Proc.  1034. 
Wash. — Jackson  v.  McAuley,  13  Wash. 
298,  43  Pac.  41;  Lowman  V.  West,  8 
Wash.    355,    36   Pac.   258. 

61 


The  Objection  Is  Not  Reached  by  a 
Demurrer  For  Want  of  Facts. — Basye 
r.  Basve,  152  Ind.  172,  52  N.  E.  797; 
Williams  v.  Lewis,  124  Ind.  344,  24 
N.  E.  733;  Somers  v.  Dawson,  86  Minn. 
42,  90  N.  W.   119. 

See  also  the  title  "Another  Action 
Pending. ' ' 

34.  Mont.— Rev.  Codes,  1907,  §6558. 
N.  Y.— Code  Civ.  Proc,  §495.  Ohio. 
Code,  1910,  §11324.  Utah.— Cemp. 
Laws,  1907,  §2977.  Wis.— St.,  1898, 
§2658.     Wyo.-Comp.   St.,   1910,    §4388. 

35.  Lender  the  statute  permitting  de- 
fendant to  demur  to  the  complaint  on 
the  ground  that  there  is  another  action 
pending.  Caine  v.  Seattle  &  N.  R. 
Co.,    12    Wash.    596,    41    Pac.    904. 

See  also  Lipscomb  v.  Lipscomb,  32 
S.  C.  243,  10  S.  E.  929. 

36.  The  nonjoinder  of  a  joint  coh- 
tractor  as  defendant  is  ground  for  de- 
murrer.    Will's  Gould  PI.,  456. 

•Where  the  declaration  discloses  that 
there  was  a  joint  contractor  at  the 
time  the  contract  in  suit  was  made, 
and  does  not  aver  that  he  is  dead,  or 
a  nonresident  of  the  county,  or  ac- 
count in  any  other  way  for  his  not 
being  joined  as  a  party,  his  nonjoinder 
may  be  taken  advantage  of  by  de- 
murrer. The  defect  is  one  of  substance 
and  is  reached  bv  general  demurrer. 
Kent  r.  Holliday,  17  Md.  387. 

Nonjoinder  of  a  joint  obligor  may  be 
taken  advantage  of  by  demurrer.  In- 
habitants of  Richmond  V.  Toothaker, 
69   Me.   451. 

37.  Nonjoinder  of  persons  jointly 
injured  as  plaintiffs  in  a  tort  action  is 
not  ground  for  demurrer.  May  v.  Wes- 
tern Union  Tel.  Co.,  112  Mass.  90. 

Nonjoinder  of  a  tenant  in  common 
as  plaintiff  in  an  action  of  trespass  re- 
lating to  possession  may  be  taken  ad- 
vantage of  by  exception.  May  v. 
Slade,  24  Tex.  205. 

Vol.  VI 


898 


DEMUBEER 


In  equity  the  nonjoinder  of  necessary  or  proper  parties  is  ground 
for  demurrer/^**  It  is  also  g^roiind  for  demurrer  that  plaintiff  has  no 
interest  in  the  subject-matter  of  the  suit.^° 

Under  the  Codes.  —  The  codes  generally  provide  that  the  defendant 
may  demur  where  it  appears  on  the  face  of  the  complaint  or  equiv- 
alent pleading  that  there  is  a  defect  of  parties  plaintiff  or  defendant,** 


38.  Fla.— Wood  r.  Woorl.  Hfi  Fla. 
882,  47  So.  560.  Tenn. — Shannon's 
Code,  §§6196,  6198.  W.  Va.— .Tones  v. 
Crim,  66  W.  Va.  301,  66  S.  E.  367; 
Walbrecht  v.  Holbrook,  66  W.  Va.  296, 
66  S.  E.  33.5;  Pappenheimer  v.  Roberts, 
24  W.  Va.  702. 

39.  Crool<pr  r.  I?o?ers,  58  Me.  339; 
Haskell  v.   Hilton,   30  Me.   419. 

A  bill  is  demurrable  where  it  does 
not  show  complainant's  interest  or 
rifrht  to  sue.  Sellman  v.  Sellman,  63 
Md.   520. 

40.  Hatzel  v.  Moore,  120  Fed.  1015. 
Ark.— Kirbv's    Di?.,    §6093.      Cal.— 

Code  Civ.  Proc,  §430.  Colo.— Code, 
1910,  §56;  Blakely  t*.  Fort  Lvon  Canal 
Co.,  31  Colo.  224,  73  Pac.  249.  Ga. 
Code,  1895,  §5048.  Idaho.— Eev.  Codes, 
§4174;  Beane  v.  Givens,  5  Idaho  774, 
51    Pac.    987.      Ind.— Burns '    Ann.    St., 

1908,  §344;  Acts,  1911,  p.  415,  c.  157, 
§2.  la.— Code,  §3561;  Hornish  v.  Ein- 
pen  Stove  Co.,  116  Iowa  1,  S9  N.  W. 
95.  Ky.  — Code  Civ.  Proc,  §92;  Prich- 
ard's  Extr.  r.  Peace,  98  Ky.  99,  32 
S.  W.  296;  McCallister's  Adinr.  v. 
Savinprs  Bank,  80  Kv.  684.  Minn. — 
Rev.  Laws,  1905,  §4128.    Mo.— Rev.  St., 

1909,  §1800;  Lowenburg  v.  De  Voigne, 
145  Mo.  App.  710,  123  S.  W.  99; 
Van  Stewart  v.  Miles,  105  Mo. 
App.  242,  79  S.  W.  988.  See, 
Akins  r.  Hicks,  109  Mo.  App.  95,  83 
S.  W.  75.  Mont.— Rev.  Codes,  1907, 
§6534.  Neb.— Comp.  St.,  1911,  §6668. 
Nev.  —  Comp.  Laws,  §3135.  N.  Y. 
Code  'Civ.  Proc,  §488;  Sullivan  v.  New 
York  &  Rosedale  Cement  Co.,  119  X. 
Y.  348,  23  N.  E.  820.  N.  C— Rev. 
1905,  §474.  N.  D.— Rev.  Codes,  1905, 
§6854.  Ohio.— Code,  1910,  §11309.  Okla. 
Comp.  Laws,  1909,  §5629.  Ore.— L.  0. 
L.,  §68;  Cohen  r.  Ottenheimer,  13  Ore. 
220,  10  Pac.  20.  S.  C— Code  Civ.  Proc, 
§165;  Shull  v.  Caughman,  54  S.  C.  203, 
32  S.  E.  301.  S.  D.— Code  Civ.  Proc, 
§121.  Utah.— Comp.  Laws,  1907,  §2962. 
Wash. — Rem.  &  Ball.  Ann.  Codes  & 
St.,  §259.  Wis.— St.,  1898,  §2649;  Cum- 
mings   V.    C.   W.    Noble    Co.,    143   Wis. 
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175,  126  N.  W.  664;  .Tones  r.  Foster, 
67  Wis.  296,  30  N.  W.  697.  Wyo.— 
Comp.  St.,  1910,  §4381;  Gillaind  r. 
Union  Pac.  R.  Co.,  6  Wyo.  185,  43 
Pac  508. 

That  the  action  is  not  brought  in 
the  name  of  the  real  parties  in  in- 
terest can  only  be  taken  advantage  of 
by  demurrer,  and  not  by  objection  to 
evidence.  Carter  v.  Wann,  6  Idaho 
556,  57  Pac.  314. 

That  one  of  two  joint  obligees  can- 
not alone  maintain  an  action  on  the 
joint  obligation  is  properly  raised  by 
a  demurrer  for  defect  of  parties. 
Weinfeld  r.  Fr.  Bergner  &  Co.,  114  N. 
Y.   Supp.   284. 

A  demurrer  for  want  of  parties  pre- 
sents the  issue  of  law  that  upon  the 
facts  stated  in  the  complaint,  no  other 
facts  appearing,  another  party  named 
should  be  joined  as  plaintiff  or  defend- 
ant. Such  a  demurrer  is  not  a  mere 
substitute  for  a  plea  in  abatement, 
and  it  is  not  necessary  to  its  mainte- 
nance that  the  complaint  show  whether 
the  omitted  party  is  alive  or  dead. 
Disbrow  r.  Creamerv  Package  Mfg.  Co., 
104  I^Iinn.  17,  115 'N.  W.  751;  Porter 
V.  Fletcher,   25  Minn.   493. 

The  defect  reached  under  this  ground 
"has  regard  to  the  necessity  for  other 
parties  than  those  already  before  the 
court  to  be  also  brought  into  the  liti- 
gation; not  to  a  defect  in  the  right  of 
the  plaintiff,  already  in  court,  to  en- 
force the  cause  of  action  as  regards 
his  own  interests  therein."  McKenney 
r.  Minahan,  119  Wis.  651,  97  N.  W. 
489. 

The  objection  is  waived  unless  taken 
advantage  of  by  demurrer,  where  it 
is  apparent  on  the  face  of  the  com- 
plaint, la. — Anderson  r.  Acheson,  132 
Iowa  744,  110  N.  W.  335,  9  L.  R.  A. 
(N.  S.)  217.  Minn. — Bell  v.  Menden- 
hall,  71  Minn.  331,  73  N.  W.  1086;  Ben- 
son V.  Silvev.  59  Minn.  73,  60  N.  W. 
847.  Neb.— Union  Pac.  R.  Co.  v.  Vin- 
cent, 58  Neb.  171.  78  N.  W.  457;  Cas- 
tile  r.   Ford,   53    Neb.   507,   73   N.   W. 
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and  in  some  states  this  is  also  ground  for  demurrer  to  a  counterclaim." 
A  defect  of  parties  means  an  absence  of  necessary  parties,  and  the 
objection  that  there  are  too  many  parties  cannot  be  reached  by  a 
demurrer  on  this  ground,"  nor  will  a  demurrer  for  defect  of  parties 
reach  the  objection  that  a  necessary  party  joined  as  defendant  has 
not  been  served.*^ 


945.  N.  D.  — Eoss  v.  Page,  11  X.  D. 
458,  92  N.  W.  822.  Ohio.— Hoop  v. 
Plummer,  14  Ohio  St.  448.  S.  C— Shull 
r.  Caughman,  54  S.  C.  203,  32  S.  E. 
301;  Allen  v.  Coolev,  53  S.  C.  77,  30 
S.  E.  721.  S.  D.— Mather  v.  Dunn,  11 
S.  D.  196,  76  N.  W.  922.  Wash.— 
Buckles  V.  Eeynolcls,  58  Wash.  485,  108 
Pac.  1072;  Budlong  v.  Budlong,  48 
Wash.  645,  94  Pac.  478.  Wis.— Eadant 
V.  Werheim  Mfg.  Co.,  106  Wis.  600, 
82  N.  W.  562.  Wyo.— Gilland  v.  Union 
Pac.  E.   Co.,   6  Wyo.   185,  43  Pac.  508. 

The  objection  must  afBjmatively  ap- 
pear from  the  pleading  itself  to  be 
available  on  demurrer.  Minn. — Men- 
denhall  r.  Duluth  Dry  Goods  Co.,  72 
Minn.  312,  75  X.  W.  232.  Neb.— Hardy 
r.  Miller,  11  Neb.  395,  9  N.  W.  475. 
Ore.— Paulson  v.  City  of  Portland,  16 
Ore.  450,  19  Pac.  450,  1  L.  E.  A.  673. 

The  Objection  Is  Not  Reached  by  a 
Demurrer  For  Want  of  Jurisdiction. 
Svanburg  v.  Fosseen,  75  Minn.  350,  78 
X.   W.  4. 

The  Objection  Is  Not  Reached  by  a 
Demurrer  For  Want  of  Facts.  — Idaho. 
Bonham  Xat.  Bank  v.  Grimes  Pass 
Placer  Mining  Co.,  18  Idaho  629,  111 
Pac.  1078.  Ind.— Leedy  v.  Xash,  67 
Ind.  311;  Cox  V.  Bird,  65  Ind.  277; 
Supreme  Tribe  of  Ben  Hur  v.  Hall,  24 
Ind.  App.  316,  56  X.  E.  780;  Loufer  v. 
Stottlemyer,  16  Ind.  App.  221,  44  X. 
E.  1008.  Minn. — Svanburg  v.  Fosseen, 
75  Minn.  350,  78  X.  W.  4;  Bell  v. 
Mendenhall,  71  Minn.  331,  73  X.  W, 
1086.  Mo.— Tapana  v.  Shaffrav,  97  Mo. 
App.  337,  71  S.  W.  119.  Neb.— Hol- 
■wav  t'.  American  Exch.  Xat.  Bank,  64 
Neb.  67,  89  N.  W.  382.  N.  D.— Eoss 
V.  Page,  11  X.  D.  458,  92  X.  W.  822. 
Okla.— Choctaw,  O.  &  G.  E.  Co.  v.  Bur- 
gess, 21  Okla.  653,  97  Pac.  271;  Helm 
&  .Son  r.  Briley,  17  Okla.  314,  87  Pac. 
595.  Utah. — Arnold  v.  Pope,  37  Utah 
204,  108  Pac.  351.  Wash.— Buckles  v. 
Keynolds,  58  Wash.  485,  108  Pac.  1072. 

41.  Utah  Comp.  Laws,  1907,  §2977; 
Wis.   St.,   1898,    §2658. 

The  objection  that  the  cause  of  ac- 
tion is  such  that  it  could  not  be  main- 


tained by  defendant  alone  against 
plaintiff  alone,  and  that  for  that  rea- 
son there  is  a  defect  of  parties,  may 
be  raised  by  demurrer,  since  in  such 
case  it  is  not  the  subject  of  a  coun- 
terclaim. Campbell  v.  Jones,  25  Minn. 
155. 

42.  Ind.— Frankel  v.  Garrard,  160 
Ind.  209,  66  X.  E.  687;  Hill  v.  Marsh, 
46  Ind.  218;  Bennett  v.  Preston,  17 
Ind.  291.  Minn. — Hoard  v.  Clum,  31 
Minn.  186,  17  X.  W.  275.  Neb.— Boldt 
V.  Budwig,  19  Xeb.  739,  28  N.  W. 
280.  N.  Y.— Tew  v.  Wolfsohn,  77  App. 
Div.  454,  79  X.  Y.  Supp.  286;  Peabody 
V.  Washington  County  Mut.  Ins.  Co., 
20  Barb.  339.  N.  C— Worth  v.  Knick- 
erbocker Trust  Co.,  152  X.  C.  242,  67 
S.  E.  590.  N.  D.— Olson  v.  Shirlev,  12 
X.  D.  106,  96  X.  W.  297.  Okla.— Choc- 
taw, O.  &  G.  E.  Co.  V.  Burgess,  21 
Okla.  653,  97  Pac.  271;  Weber  v.  Dil- 
lon, 7  Okla.  568,  54  Pac.  894.  Ore. 
Tieman  v.  Sachs,  52  Ore.  560,  98  Pac. 
163;  Paulson  v.  City  of  Portland,  16 
Ore.  450,  19  Pac.  450,  1  L.  E.  A.  673; 
Cohen  v.  Ottenheimer,  13  Ore.  220,  10 
Pac.  20.  S.  C. — Lowry  v.  .Jackson,  27 
S.  C.  318.  Wis.- Murray  v.  McGarigle, 
69  Wis.  483,  34  X.  W.  522;  .Jones  v. 
Foster,  67  Wis.  296,  30  N.  W.  697; 
Great  Western  Compound  Co.  v.  Aetna 
Ins.   Co.,   40    Wis.   373. 

"The  defect  of  parties  which  will 
afford  ground  for  a  demurrer  is  the 
nonjoinder  of  those  who  should  have 
been  joined  either  as  plaintiffs  or  de- 
fendants. A  misjoinder  or  uniting  of 
parties  who  should  not  be  joined  can- 
not be  taken  advantage  of  by  demur- 
rer." Dolan  V.  Hubinger,  109  Iowa 
408,  80  X.  W.  514. 

**  'A  defect  of  parties'  refers  to 
the  absence  of  some  person  or  persons 
who  ought  to  be  joined  with  the  party 
on  the  record."  A  demurrer  on  this 
ground  does  not  reach  the  objection 
that  an  action  cannot  be  maintained  by 
a  partnership  in  the  partnership  name. 
Mexican  Mill  v.  Yellow  Jacket  S.  Min. 
Co.,    4   Xev.    40. 

43.  Forbes  v.  Delashmutt,  68  Iowa 
164,  26  X.  W.  56. 
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G.  Misjoinder  of  Parties.  —  Misjoinder  of  plaintiffs  is  ground 
for  demurrer  in  states  where  the  common  law  },ystem  of  pleading 
prevails."** 

In  equity  misjoinder  of  parties  complainant  or  defendant  is  ground 
for  demurrer.*^ 

In  Texas  misjoinder  is  ground  for  exception." 

In  many  code  states  misjoinder  of  parties  plaintiff,"  or  of  parties 
plaintiff  or  defendant/'  is  ground  for  demurrer,  and  plaintiff  is  some- 
times specifically  given  the  right  to  demur  to  a  counterclaim  on  this 
ground.^"  In  other  states  misjoinder  is  not  among  the  grounds  of  de- 
murrer specified  in  the  code,  and  hence  cannot  be  taken  advantage  of 
in  that  manner.^"     In  the  latter  case  it  is  frequently  held  that  the 


44.  White  v.  Town  of  Portland,  67 
Conn.   272,    34   Atl.    1022. 

45.  Hubbard  v.  Manhattan  Trust 
Co.,  87  Fed.  51,  30  C.  C.  A.  520;  Shan- 
non's  Code    (Tenn.),   §§6196,   6198. 

Of  complainants.  Eaton  v.  Eaton, 
68  Mich.  158,  36  N.  W.  50;  Eureka 
Marble  Co.  v.  Windsor  Mfg.  Co.,  47 
Vt.  430. 

That  one  is  improperly  made  a  de- 
fendant can  only  be  raised  by  demur- 
rer.    Toulmin  t\  Hamilton,  7  Ala.  362. 

46.  Hays  r.  Perkins,  22  Tex.  Civ. 
App.   198,' 54   S.   W.   1071. 

47.  New  York.  — Code  Civ  Proc, 
§488.  Misjoinder  of  parties  defendant 
is  not.  Adams  v.  Slintjerland,  87  App. 
Div.  312,  84  N.  Y.  Supp.  323;  Tew  v. 
Wolfeohn,  77  App.  Div.  454,  79  N. 
Y.   Supp.   286. 

Wyoming.— Comp.  St.,  1910,  §4381. 
Only  when  apparent  on  the  face  of  the 
petition.  Man  v.  Stoner,  15  Wyo.  109, 
87  Pac.  434,  89  Pac.  466. 

48.  Cal.— Code  Civ.  Proc,  §430. 
Colo.— 'Code,  §56.  Ga.— Code,  1895, 
§5048.  Idaho.— Rev.  Codes,  §4174. 
Mont.— Rev.  Codes,  1907,  §6534.  Nev. 
Comp.  Laws,  §3135;  Fogff  v.  Nevada 
C.  O.  R.  Co.,  20  Nev.  429,  23  Pac.  840; 
McBeth  V.  Bollen,  6  Nev.  134.  Ohio. 
Code,  1910,  §11309;  Shamokin  Bank  r. 
Street,  16  Ohio  St.  1.  Utah. — Comp. 
Laws,  1907,   §2962. 

In  Missouri,  3t  is  ground  for  de- 
murrer where  it  appears  on  the  face 
of  the  petition  that  a  party  plaintiff 
or  defendant  is  not  a  necessary  party 
to  a  complete  determination  of  the 
action.  Rev.  St.,  1909,  §1800.  See, 
Anable  v.  McDonald  Land  &  Mining 
Co.,  144  Mo.  App.  303,  128  S.  W.  38; 
Breimeyer  v.  Star  Bottling  Co.,  136 
Mo.   App.   84,  117   S.  W.  119. 
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If  apparent  on  the  face  of  the  com- 
plaint, it  can  only  bo  taken  advantage 
of  by  demurrer.  Sam  's  Automatic  Car 
Coupler  Co.  V.  League,  25  Colo.  129, 
54  Pac.   642. 

Misjoinder  is  waived  by  failure  to 
demur  on  that  ground.  County  of  Ly- 
on V.  Lien,  105  Minn.  55,  116  N.  W. 
1017;  Fulwider  r.  Trenton  Gas  Light 
&  Power  Co.,  216  Mo.  582,  116  S.  W. 
508;  Poland  V.  Ross,  120  Mo.  208,  25 
S.  W.  524. 

49.  T'tah    Comp.   Laws,   1907,   §2977. 

50.  Ind.  — Boonville  Nat.  Bank  v, 
Blakev,  166  Ind.  427,  76  N.  E.  529; 
Frankel  r.  Garrard,  160  Ind.  209,  66 
N.  E.  687;  Coddington  V.  Canaday,  157 
Ind.  243,  61  N.  E.  567;  Armstrong  v. 
Dunn,  143  Tnd.  433,  41  N.  E.  540; 
Cargar  v.  Fee,  140  Tnd.  572,  39  N.  E. 
93.  la. — Citizens'  State  Bank  r.  Jess, 
127  Iowa  450,  103  N.  W.  471;  Hornish 
r.  Ringen  Stove  Co.,  116  Iowa  1,  89 
N.  W.  95;  Dolan  r.  Hubinger,  109  Iowa 
408,  80  N.  W.  514;  Wimer  V.  Allbangh, 
78  Iowa  79,  42  N.  W.  587;  Dubuque 
County  V.  Reynolds,  41  Iowa  454.  Ean. 
Hurd  V.  Simpson,  47  Kan.  372,  27  Pac. 
961.  Ky. — Com.  V.  Gaulbert's  Admr., 
134  Ky.  157,  119  S.  W.  779;  Dean  v. 
English,  18  B.  Mon.  132.  Neb.— 
County  of  Lancaster  r.  Rush,  35  Neb. 
119,  52  N.  W.  837;  Boldt  V.  Budwig, 
19  Neb.  739,  28  N.  W.  280.  But  see, 
Goble  V.  Swobe,  64  Neb.  838,  90  N. 
W.  919.  N.  C.  —  Worth  V.  Knicker- 
bocker Trust  Co.,  152  N.  C.  242,  67 
S.  E.  590.  Okla.— Owen  v.  City  of 
Tulsa,  27  Okla.  264,  111  Pac.  320;  Choc- 
taw, O.  &  G.  R.  Co.  V.  Burgess,  21 
Okla.  653,  97  Pac.  271;  Weber  v.  Dil- 
lon, 7  Okla.  568,  54  Pac.  894;  Stiles  v. 
City  of  Guthrie,  3  Okla.  26,  41  Pae. 
383.     Ore.— Paulson    v.    City    of    Port- 
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remedy  of  one  improperly  joined  as  a  defendant  is  by  demurrer  to 
the  complaint  on  the  ground  that  it  does  not  state  a  cause  of  action 
against  him.^^ 

Misjoinder  of  parties  is  not  a  defect  of  parties,  and  is  not  reached  by 
a  demurrer  on  that  ground.^- 

Uniting  causes  of  action  against  independent  parties  not  subject  to 
a  joint  action  is  reached  by  a  demurrer  for  misjoinder  of  causes  of 
action  in  states  where  that  is  ground  for  demurrer.^^ 

H.  Misjoinder  of  Causes  of  Action.  —  Misjoinder  of  counts  or 
causes  of  action  is  ground  for  demurrer  in  states  where  the  rules  of 
common  law  pleading  prevail,^*  and  is  ground  for  exception  in  Texas." 

In  many  of  the  code  states  misjoinder  of  causes  of  action,^^  or  that 


land,  16  Ore.  450,  19  Pac.  450,  1  L. 
R.  A.  673;  Cohen  v.  Ottenheimer,  13 
Ore.  220,  10  Pac.  20.  Wis.— Jones  v. 
Foster,  67  Wis.  296,  30  N.  W.  697; 
Marsh  r.  Board  of  Supervisors,  etc.,  38 
Wis.  250;  Willard  v.  Keas,  26  Wis.  540. 

51.  Mitchell  v.  Bank  of  St.  Paul,  7 
Minn.  252;  Lewis  v.  Williams,  3  Minn. 
151.  See  also,  Nichols  v.  Randall,  5 
Minn.  304;  Roose  V.  Perkins,  9  Neb. 
304,  2  N.  W.  715. 

If  the  complaint  must  state  a  cause 
of  action  in  favor  of  all  the  plaintiffs 
against  all  the  defendants,  defendant 
may  demur  for  want  of  facts.  Cohen 
V.  Ottenheimer,  13  Ore.  220,  10  Pac. 
20.  Contra. — Cummings  v.  C.  W.  Noble 
Co.,  143  Wis.  175,  126  N.  W.  664,  which 
apparentlv  overrules  Jones  V.  Foster, 
67    Wis.    296,    30    N.    W.    697. 

52.  See  VII,    F,  infra. 

53.  Stewart  v.  Templeton,  55  Ore. 
364,  104  Pac.  978,  106  Pac.  640.  See, 
VII,  H,  infra. 

54.  111.— Dalson  V.  Bradberry,  50  111. 
82.  Va.— Norfolk  &  W.  R.  Co.  v.  Wy- 
sor,  82  Va.  250.  Vt.— Smith  V.  Pur- 
mort's  Adnir.,  63  Vt.  378,  20  Atl.  928. 

"That  a  count  in  contract  and  a 
count  in  tort,  or  that  a  count  in  the 
plaintiff's  own  right  and  a  count  in 
some  representative  capacity,  are  im- 
properly joined  in  the  declaration;  or 
that  a  declaration  in  contract  or  in 
tort  is  inserted  in  a  writ  of  replevin." 
Mass.  Rev.  Laws,  1902,  c.  173,  §16, 
p.  1553. 

Misjoinder  of  causes  of  action  must 
be  taken  advantage  of  by  demurrer. 
Allwein    v.   Brown.    29   Pa.    Super.    331. 

55.  Havs  V.  Perkins.  22  Tex.  Civ. 
App.   198."  54   S.  W.   1071. 

56.  Cal.— Code  Civ.  Proc,  §430. 
Colo.— Code,  1910,  §56.     Special  demur- 


rer. Hall  r.  Cudahy,  46  Colo.  324,  104 
Pac.  415;  Demurrer  rather  than  motion 
is  the  proper  remedy.  Merrill  V.  Suffa, 
42  Colo.   195,  93   Pac.  1099. 

Ga.— Code,  1895,  §5048.    Idaho.— Rev. 
Codes,    §4174.      Ind.— Burns'    Ann.    St., 

1908,  §344;  Acts,  1911,  p.  4115,  c.  157, 
§2;  Langsdale  r.  Woollen,  120  lad.-  1*6, 
21  N.  E.  659;  Blanchard  Hamilton  Fur- 
niture Co.  V.  Colvin,  32  Ind.  App.  398, 
69  N.  E.  1032;  Thomas  v.  Dobblemont, 
31  Ind.  App.  146,  67  N.  E.  463.  Minn. 
Rev.  Laws,  1905,  §4128.   MC— Rev.  St., 

1909,  §1800;  Fadley  v.  Smith,  23  Mo. 
App.  95.  Mont,— Rev.  Codes,  1907, 
§6534;  Bandmann  v.  Davis,  23  Mont. 
382,  59  Pac.  856.  Neb.  — Comp.  St., 
1911,  §6668;  Reed  v.  Reed,  70  Neb.  779, 
98  N.  W.  73.  Nev.- Comp.  Laws,  §3135. 
Fogg  V.  Nevada  C.  O.  R.  Co.,  20  Nev. 
429,  23  Pac.  840.  N.  Y.— Code  Civ. 
Proc,  §488;  O'Brien  v.  Fitzgerald,  143 
N.  Y.  377,  38  N.  E.  371;  Goetz  v.  Ries, 
123  N.  Y.  Supp.  433.  N.  C— Rev., 
1905,  §474.  N,  D.— Rev.  Codes,  1905, 
§6854;  Mares  v.  Wormington,  8  N.  D. 
329,  79  N.  W.  441.  Ohio.— Code,  1910, 
§11309.  Okla,  —  Comp.  Laws,  1909, 
§5629;  Choctaw,  O.  &  G.  R.  Co.  V. 
Burgess,  21  Okla.  653,  97  Pac.  271, 
Ore.— iL.  O.  L.,  §68;  Stewart  V.  Tem- 
pleton, 55  Ore.  364,  104  Pac.  978,  106 
Pac.  640;  Smith  V.  Day,  39  Ore.  531, 
64  Pac.  812,  65  Pac.  1055.  S.  C— Code 
Civ.  Proc,  §165.  S.  D.— Code  Civ. 
Proc,  §121.  Utah.  — Comp.  Laws,  1907, 
§2962.  Wash. — Rem.  &  Ball.  Ann. 
Codes  &  St.,  §259;  Ames  r.  Kinnear,  42 
Wash.  80,  84  Pac  629;  Dudley  v.  Du 
val,  29  Wash.  528,  70  Pac.  68.  Wis. 
St.,  1898,  §2649;  Cummings  v.  C  W. 
Noble  Co.,  143  Wis.  175,  126  N.  W. 
664;  Harrigan  r.  Gilchrist,  121  Wis. 
127.  99  N.  W,  909.  Wyo. — Comp.  St., 
1910,    §4381. 

Vol.  VI 


902 


DEMURUER 


separate  causes  of  action  against  separate  defendants  are  improperly 
joined,"  is  ground  for  demurrer.  In  others  misjoinder  is  not  specified 
among  the  statutory  grounds,  and  hence  cannot  be  availed  of  in  th;it 
manner/® 

In  a  few  states  it  is  provided  that  plaintiff  may  demur  where  sev- 
eral causes  of  counterclaim  are  improperly  joined, '''•'  but  in  the  absence 
of  such  a  provision  demurrer  will  not  lie."° 

A  demurrer  on  this  ground  lies  only  where  the  pleader  has  set  forth 
two  or  more  causes  of  action  which  cannot  properly  be  united  in  the 
same  action,^^  and  will  be  overruled  if  the  pleading  contains  but  one 


If  apparent  on  the  face  of  the  com- 
plaint it  can  only  be  taken  advantage 
of  by  demurrer.  Sam's  Automatic  Car 
Coupler  Co.  v.  League,  25  Colo.  129, 
54  Pac.   642. 

Cannot  be  taken  advantage  of  by 
objection  to  evidence.  Carter  v.  "Wann, 
6  Idaho  556,  57  Pac.  314. 

Must  affirmatively  appear  on  the  face 
of  the  complaint  to  be  available  on  de- 
murrer. Hayden  r.  Pearee,  33  Ore.  89, 
52  Pac.  1049;  Mau  v.  Stoner,  15  Wyo. 
127,  87  Pac.  434,  89  Pac.  466. 

Misjoinder  is  waived  by  failure  to 
demur  on  that  ground,  where  the  de- 
fect is  apparent  on  the  face  of  the 
complaint.  Minn, — County  of  Lvon  v. 
Lien,  105  Minn.  55,  116  N.  W.' 1017; 
Campbell  v.  Eailway  Transfer  Co.,  95 
Minn.  375,  104  N.  W.  547.  Mo.— Stone 
V.  Perkins,  217  Mo.  586,  117  S.  W.  717. 
Ore. — Corbett  v.  Wrenn,  25  Ore.  305, 
35  Pac.  658.  S.  C— Ross  r.  Jones,  47 
S.  C.  211,  25  S.  E.  59.  Wis.— Stilwell 
V.  Kellogg,  14  Wis.  461;  Gary  v.  Wheel- 
er, 14  Wis.  281. 

The  Objection  Is  Not  Eeached  by  a 
Demurrer  For  Want  of  Facts. — Ind. 
Nesbit  V.  Miller,  125  Ind.  106,  25  N. 
E.  148;  Board  of  Comrs.  r.  Redifer, 
32  Ind.  App.  93,  69  N.  E.  305.  Minn. 
Clark  r.  Lovering,  37  Minn.  120,  33 
N.  W.  776;  Smith  v.  Jordan,  13  Minn. 
264.  Neb.— Culbertson  I.  &  W.  P.  Co. 
V.  Wildman,  45  Neb.  663,  63  N.  W.  947. 
Nev.— Euhling  v.  Hackett,  1  Xev.  360. 
Wash. — Ames  v.  Kinnear,  42  Wash.  80, 
84  Pac.  629;  Marvin  v.  Yates,  26  Wash. 
50,  66  Pac.  131.  Wis.— Cummings  r. 
C.  W.  Noble  Co.,  143  Wis.  175,  126 
N.  W.  664. 

57.  Ohio  Code,  1910,  §11309;  Wyo. 
Comp.   St.,   1910,    §4381. 

Where  there  is  but  one  defendant, 
the  pleading  is  not  obnoxious  to  this 
objection.  A  demurrer  on  this  ground 
does  not  reach  the  objection  that  one 
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paragraph  does  not  state  a  cause  of 
action  against  defendant,  but  against 
a  third  person,  the  remedy  in  such 
case  being  by  demurrer  to  such  par- 
agraph for  want  of  facts.  Kearney 
Stone  Works  v.  McPherson,  5  Wyo. 
178,  38  Pac.  920. 

58.  A  motion  to  strike  is  the  proper 
remedv.  Ark. — Fordyce  v.  Nix,  58 
Ark.  136,  23  S.  W.  967,  and  cases 
cited.  la. — Citizens'  State  Bank  v. 
Jess,  127  Iowa  450,  103  N.  W.  471; 
District  Township  t\  District  Town- 
ship, 44  Iowa  512.  Kan. — Mathes  v. 
Shaw  Oil  Co..  85  Kan.  162,  116  Pac, 
244.  Ky.— Hord  v.  Chandler,  13  B. 
Mon.  402. 

A  motion  to  require  an  election  is  the 
proper  remedy.  Lewis'  Admr.  v.  Tay- 
lor Coal  Co.,  112  Kv.  845,  66  S.  W, 
1044,    57    L,    E,    A.    447. 

59.  Cal.— Code  Civ.  Proc,  §444. 
Idaho.  — Rev.  Codes,  §4194.  Mont.— 
Rev.  Codes,  1907,  §6555.  Utah.— Comp. 
Laws,  1907,  §2976, 

60.  Not  where  the  only  statutory 
ground  of  demurrer  to  the  answer  is 
that  it  does  not  state  a  counterclaim  or 
defense.  Campbell  v.  Jones,  25  Minn. 
155, 

61.  "A  misjoinder  of  causes  of  ac- 
tion is  a  joinder  of  causes  belonging 
to  different  classes,  such  as  contract 
and  tort,  a  money  demand  on  contract 
and  a  claim  to  recover  real  property," 
Coddington  f,  Canaday,  157  Ind,  243, 
61  N.  E.  567. 

"This  provision  applies  in  case  a 
pleader  sets  forth  several  causes  of  ac- 
tion in  his  complaint  which  cannot 
be  properly  joined  in  the  same  action." 
Kurtz  V.  Ogden  Canyon  Sanitarium  Co., 
37  Utah  313,  108  Pac.   14. 

A  demurrer  on  this  ground  will  be 
overruled  where  a  demurrer  to  one  of 
the  two  causes  of  action  for  nonjoinder 
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cause  of  action,  regardless  of  what  else  it  may  contain,"  and  though 
it  is  pleaded  as  two,"^  or  though  the  pleader  has  asked  for  more  relief 
than  can  properly  be  granted."*  In  some  states  it  is  held  that  in 
passing  on  the  demurrer  it  must  he  assumed  that  sufficient  facts  are 
stated  to  constitute  two  causes  of  action. "^^  As  a  rule  the  fact  that 
several  causes  of  action  which  cannot  properly  he  joined  are  not  sep- 
arately stated  does  not  preclude  a  demurrer,®^  though  there  is  author- 


of  parties  has  been  sustained.  Hatzel 
V.   Moore,   120  Fed.   1015. 

The  statute  refers  to  two  or  more 
pood  causes  of  action  well  pleaded. 
Sullivan  r.  New  York,  N.  H.  &  H.  K. 
Co.,    11   Fed.   848. 

It  is  only  where  the  complaint  states 
two  or  more  good  causes  of  action  that 
a  demurrer  for  misjoinder  will  lie. 
Bovd  r.  Mutual  Fire  Assn.,  116  Wis. 
155,  90  N.  W.  1086,  94  N.  W.  171,  61 
L.  R.  A.  918;  Koepke  r.  Winterfield, 
116  Wis.  44,  92  X.  W.  437,  and  cases 
cited. 

Where  one  of  two  causes  of  action 
attempted  to  be  stated  is  insufl5cient 
on  its  face,  and  the  other  is  well  plead- 
ed, the  demurrer  will  be  overruled  and 
the  insufficient  allegations  stricken  out. 
Crosby  v.  Lehigh  Vallev  E.  Co.,  128 
Fed.  193,  affirmed,  137  Fed.  765,  70  C. 
C.  A.  199. 

On  reviewing  an  order  sustaining  a 
demurrer  on  this  ground  it  must  first 
be  determined  whether  the  complaint 
states  a  cause  of  action.  Chicago,  St. 
P.,  M.  &  O.  R.  Co.  V.  Douglas,  134 
Wis.   197,  114  N.  W.  511. 

62.  Gaillard  v.  Cantini,  76  Fed.  669, 
22  C.  C.  A.  493. 

63.  Hillman  f.  Hillman,  14  How.  Pr. 
(N.   Y.)    456. 

64.  Though  the  relief  demanded  may 
be  inconsistent  or  applicable  to  differ- 
ent causes  of  action  which  could  not 
properly  be  united.  Golden  Valley 
Land  &  Cattle  Co.  v.  Johnstone  (N. 
D.),    128    N.    W.    690. 

That  the  prayer  asks  for  inconsis- 
tent relief  should  be  taken  advantage 
of  by  motion.  Colstrum  f.  Minneapo- 
lis &  St.  L.  R.  Co.,  31  Minn.  367,  18 
N.   W.  94. 

Though  plaintiff  asks  for  more  relief 
than  he  is  entitled  to.  Randall  f. 
Johnstone  (N.  D.),  128  X.  W.  687. 

65.  Vaule  v.  Steenerson,  63  Minn. 
110,  65  N.  W.  257. 

To  make  a  complaint  demurrable  for 
misjoinder  of  causes  of  action  it  is 
not  necessary  that  such  causes  of  ac- 


tion shall  be  completely  and  sufficiently 
stated,  but  it  is  enough  if  the  pleader 
has  attempted  to  set  them  up  and  has 
partially  succeeded  in  so  doing.  With- 
erbee  v.  Bowles,  201  N.  Y.  427,  95  X. 
E.  27,  reversing,  126  X^.  Y.  Supp.  954. 
That  the  attempt  to  set  up  two 
causes  of  action  has  failed  as  to  one 
of  them  does  not  authorize  the  over- 
ruling of  the  demurrer,  but  the  ques- 
tion must  be  determined  as  though  the 
attempt  had  been  successful.  Todaro 
V.  Somerville  Realty  Co.,  122  X.  Y. 
Supp.  509. 

66.  O'Connor  v.  Virginia  Passenger 
&  Power  Co.,  184  X.  Y.  46,  76  X.  E. 
1082;  Goldberg  f.  Utlev,  60  X.  Y.  427; 
Green  V.  Dunlop,  120  5f.  Y.  Supp.  583; 
Edison  Electric  Illuminating  Co.  f. 
Kalbfleisch  Co.,  Ill  X.  Y.  Supp.  462; 
Kurtz  V.  Ogden  Canyon  Sanitarium  Co., 
37  Utah  313,  108  Pac.  14. 

The  form  of  the  complaint  does  not 
control,  and  it  may  be  searched  to  as- 
certain whether  it,  in  fact,  sets  forth 
two.  That  they  are  intermingled  and 
stated  as  if  there  were  one  does  not 
prevent  the  sustaining  of  the  demur- 
rer. Todaro  v.  Somerville  Realty  Co., 
122  X.  Y.  Supp.  509. 

"Where  causes  of  action  which  may 
not  be  joined  are  pleaded  in  a  single 
count  of  the  complaint,  the  defendant 
may  demur  for  misjoinder  without  first 
requiring  that  they  be  separately  stat- 
ed and  numbered.  Goldberg  v.  Utley, 
60  X.  Y.  427;  Crowell  f.  Truesdell,  67 
App.  Div.  502,  73  X.  Y.  Supp.  1013." 
Quoted  with  approval  in  Vock  v.  Au- 
terbourn,  66  Misc.  222,  122  X.  Y.  Supp. 
1023. 

Xeed  not  first  move  to  correct  the 
complaint  in  this  respect.  O'Connor  v. 
Virginia  Passenger  &  Power  Co.,  184 
X.  Y.  46,  76  X.  E.  1082;  Goldberg  v. 
Utley,  60  X.  Y.  42;  Edison  Electric 
Illuminating  Co.  v.  Kalbfleisch  Co.,  Ill 
X.  Y.  Supp.  462. 

That  a  motion  to  compel  plaintiff  to 
separately  state  and  number  his  causes 
of   action   has   previously   been   denied 
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ity  to  the  contrary/'^  A  demurrer  for  misjoinder  will  not  reach  the 
objection  that  causes  of  action  which  may  properly  he  joined  arc  not 
separately  stated."^  Any  of  several  defendants  may  demur  on  this 
ground,  and  it  is  not  necessary  for  all  of  them  to  join.'"'  The  de- 
murrer must,  however,  go  to  the  pleading  as  a  whole/" 

I.  Commingling  Causes  of  Action  or  Defenses.  —  That  several 
causes  of  action  are  commingled  in  a  single  count  is  ground  for  de- 
murrer under  the  common  law  system  of  pleading." 

Under  the  codes  as  a  rule,  it  is  not  ground  for  demurrer  that  several 
causes  of  action  are  not  separately  stated,^-  or  are  united  in  a  single 
count,''^  or  that  distinct  defenses  are  not  set  out  in  separate  para- 
graphs of  the  answer,^*  though  the  contrary  is  true  in  a  few  states." 

J.  Multifariousness.  —  In  equity  multifariousness  may  be  taken 
advantage  of  by  demurrer  if  apparent  on  the  face  of  the  bill.''^ 


on  the  ground  that  there  is  only  one 
does  not  preclude  a  demurrer  for  mis- 
joinder. O'Connor  v.  Virginia  Passen- 
ger &  Power  Co.,  184  N.  Y.  4G,  76  N. 
E.  1082. 

67.  A  demurrer  on  this  ground  will 
not  lie  where  several  causes  of  action 
are  jumbled  together  and  the  allega- 
tions are  set  forth,  in  form  as  a  single 
cause  of  action.  The  remedy  in  such 
case  is  by  motion.  Duncan  i".  E.  Jones 
Co.,  82  S.  C.  562,  64  S.  E.  749;  Marion 
V.  City  Council  of  Charleston,  68  S.  C. 
257,  47  S.  W.  140. 

68.  Idaho. — Fox  i'.  Rogers,  6  Idaho 
710,  59  Pac.  538.  Mo.— Zeideman  v. 
Molasky,  118  Mo.  App.  106,  94  S.  W. 
754.  Utah. — Kurtz  v.  Ogden  Canyon 
Sanitarium  Co.,  37  Utah  313,  108  Pac. 
14.  Wash. — ^Harding  v.  Ostrader  Ry. 
&•  Timber  Co.,  64  Wash.  224,  116  Pac. 
635;  Peterson  v.  Pantheon  Lumber  Co., 
62  Wash.  189,  113  Pac.  562.  Wis. 
Sentinel  Co.  v.  Thomason,  38  Wis.  489; 
Riemer  v.  Johnke,  37  Wis.  258.  Wyo. 
E.  D.  Metcalf  Co.  v.  Gilbert,  116  Pac. 
1017;  Kearney  Stone  Works  r.  McPher- 
son,  5   Wyo.   178,  38  Pac.   920. 

69.  Trowbridge  V.  Forepaugh,  14 
Minn.   133. 

70.  Hence,  a  demurrer  to  additional 
counts  alone  does  not  raise  the  ques- 
tion of  misjoinder.  Lee  v.  Follensby, 
83  Vt.  35,   74  Atl.  327. 

71.  Shattuck  v.  Marcus,  182  Mass. 
572,  66  N.  E.  196;  Foster  v.  Leach, 
160  Mass.  418,  36  N.  E.  69;  Downs  v. 
Hawley,  112  Mass.  237;  Commonwealth 
V.   Dracut,  '8  Gray   (Mass.)  455. 

That  both  legal  and  equitable  relief 
are  sought  in  the  same  count.  Trow- 
bridge V.   True,  52   Conn.   190. 
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72.  Colo.— Hall  r.  Cudahy,  46  Colo. 
324,  104  Pac.  415.  Kan. — City  of  P]lls- 
worth  r.  Rossiter,  46  Kan.  237,  26  Pac. 
674.  Utah. — Kurtz  r.  Ogden  Canyon 
Sanitarium  Co.,  37  Utah  313,  108  Pac. 
14.  Wash. — Harding  v.  Ostrander  Ry. 
&  Timber  Co.,  64  W\ish.  224,  116  Pac. 
635;  Peterson  v.  Pantheon  Lumber  Co., 
62  Wash.  1S9,  113  Pac.  562.  Wis.— 
Sentinel  Co.  l'.  Thomas,  38  Wis.  489; 
Riemer  f.  Johnke,  37  Wis.  258. 

The  remedy  is  by  motion  rather  than 
demurrer.  Chamberlain  v.  Mensing,  51 
Fed.  669. 

73.  Colo. — Ileilman  v.  Ludington,  26 
Colo.  326,  57  Pac.  1075,  affirming  9 
Colo.  App.  548,  49  Pac.  377;  Brewer 
r.  McCain,  21  Colo.  382,  41  Pac.  822. 
Idaho. — Fox  v.  Rogers,  6  Idaho  710, 
59  Pac.  538.  Ind.— McFadden  v.  Schroe- 
der,  4  Ind.  App.  305,  29  N.  E.  491,  30 
N.  E.  711.  la. — Hayden  v.  Anderson, 
17  Iowa  158. 

74.  Mullikin  v.  Mullikin,  15  Ky.  L. 
Rep.  609,  23  S.  W.  352,  25  S.  W.  598; 
Williams  V.  Langford,  15  B.  Mon.  (Ky.) 
566. 

75.  Cal.  Code  Civ.  Proc,  §430;  Shel- 
ton  V.  Franklin,  224  Mo.  342,  123  S.  W. 
1084;  State  v.  Tittman,  103  Mo.  553, 
15  S.  W.  936. 

Two  inconsistent  causes  of  action  in 
one  count.  Mitchner  f.  Holmes,  117 
Mo.   185,  22  S.  W.   1070. 

That  Several  Causes  of  Counterclaim 
Are  Not  Separately  Stated. — Cal.  Code 
Civ.  Proc,  §444. 

76.  U.  S.— Hefner  v.  Northwestern 
Life  Ins.  Co.,  123  U.  S.  747,  8  Sup.  Ct. 
337,  31  L.  ed.  309;  Walker  v.  Powers, 
104  U.  S.  245,  26  L.  ed.  729;  Oliver  v. 
Piatt,  3  How.  333,  11  L.  ed.  622;  Em- 
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Under  the  codes  is  it  not,  co  nomine  ground  for  demurrer/^  but  may 
be  reached  by  a  demurrer  for  misjoinder  of  parties  or  causes  of  ac- 
tion in  states  where  demurrers  on  those  grounds  are  allowed/* 

K.  IxDEFiNiTENESS  AND  UNCERTAINTY.  —  In  states  adhering  to  the 
common  law  system  of  pleading,  want  of  definiteness  and  certainty 
may  be  taken  advantage  of  by  demurrer,^®  and  the  same  is  true  in 
equity.*" 

Under  the  Codes.  —  As  a  general  rule  under  the  codes  indefiniteness 
and  uncertainty  is  not  ground  for  demurrer,  but  the  remedy  is  by 
motion.*^    In  a  few  states,  however,  it  is  specifically  enumerated  among 


mons  f.  National  Mut.  Bldg.  &  Loan 
Assn.,  135  Fed.  689,  68  C.  C.  A.  327; 
Foundation  Co.  f.  O'Rourke  Engineer- 
ing Const.  Co.,  171  Fed.  42.5.  D.  C. 
Fields  V.  Gwynn,  19  App.  Cas.  99, 
Fla.— Murrell  v.  Peterson,  57  Fla.  480, 
49  So.  31.  Mass. — Saltman  v.  Nesson, 
201  Mass.  534,  88  N.  E.  3.  Mich. 
Kerr  v.  Rupp,  144  Mich.  269,  107  N.  W. 
1059.  Tenn.— Shannon 's  Code,  §§6196, 
6198.  Vt.— Wade  f.  Pulsifer,  54  Vt. 
45.     Va.— Dunn  v.  Dunn,  26  Gratt.  291. 

Must  be  raised  by  demurrer.  Kink- 
ley  f.  Bishop,  152  Mich.  256,  114  N.  W. 
676;  Miner  i'.  Wilson,  107  Mich.  57, 
64   N.   W.   562. 

Is  not  available  unless  raised  by 
demurrer.     Ala.  Code,  1907,  §3095. 

"If  a  joint  claim  against  two  de 
fendants  is  joined  in  the  same  bill 
with  a  separate  claim  against  one  of 
them  only,  either  or  both  of  the  de- 
fendants may  demur  for  multifarious- 
ness." Emans  v.  Wortman,  13  N.  J. 
Eq.  205. 

One  of  two  defendants  cannot  de- 
mur for  multifariousness  on  the  ground 
of  the  .ioinder  of  the  other.  Worthen 
r.   Brantley,   5   Ga.   571. 

"To  sustain  a  demurrer  to  a  bill 
for  multifariousness  against  several 
defendants,  it  is  not  necessary  that 
the  defendant  demurring  should  so  far 
answer  the  bill  as  to  deny  the  or- 
dinary general  charge  of  combination." 
Emans  v.   Wortman,   13   N.   .1.  Eq.   205. 

77.  Waldo  r.  Thweatt,  64  Ark.  126, 
40  S.  W.  782;  Dyer  v.  Jacoway,  42  Ark. 
186. 

78.  See  Stalcup  v.  Garner,  26  Mo. 
72. 

Multifariousness  must  be  raised  by 
demurrer  if  apparent  on  the  face  of 
the  petition  or  it  is  waived.  Snowden 
f.  Tyler,  21  Neb.  199,  31  X.  W.  661. 
See  infra,  VTT,  G  and  H. 

79.  Ala.— Birmingham    K.,   L.   &   P. 


Co.  V.  Girod,  164  Ala.  10,  51  So.  242; 
City  Delivery  Co.  f.  Henry,  139  Ala. 
161,  34  So.  389.  Conn.— Boyle  v.  Mc- 
Williams,  69  Conn.  201,  37^  Atl.  501. 
111.— Chenoweth  r.  Burr,  242  111.  312, 
89  N.  E.  1008.  Mich.— Bettvs  v.  Town- 
ship of  Denver,  115  Mich.  228,  73  N.  W, 
13S;  Snvder  v.  City  of  Albion,  113 
Mich.   275,   71  X.  W.  475. 

Want  of  perspicuity  and  clearness. 
Chapin  f.  Cambria  Iron  Co.,  145  Pa, 
478,    22    Atl.    1041. 

80.  In  West  v.  Reynolds,  35  Fla. 
317,  17  So.  740,  a  demurrer  to  a  bill 
was  sustained  because  the  allegations 
as  to  complainant's  right  to  sue  were 
vague  and  indefinite. 

81.  U.  S.— Gulf,  C.  &  S.  F.  E.  Co. 
r.  Washington,  49  Fed.  347,  1  C.  C.  A. 
286;  United  Breweries  Co.  v.  Colby,  170 
Fed.  1008;  Neis  f.  Yocuni,  16  Fed.  168. 
Ark. — Southern  Anthracite  Coal  Co.  v. 
Hodge,  139  S.  W.  292;  Jennings  v.  Boul- 
din,  134  S.  W.  948;  Moore  f.  Rooks, 
71  Ark.  562,  76  S.  W.  548;  Murrell  v. 
Henry,  70  Ark.  161,  66  S.  W.  647. 
Colo. — 'Clark  Hardware  Co.  v.  Centen- 
nial Tunnel  Min.  Co.  (Colo.  App.),  123 
Pac.  322.  Ind. — Gfroerer  t.  Gfroerer, 
173  Ind.  424,  90  X.  E.  757;  Clow  v. 
Brown,  150  Ind.  185,  48  X.  E.  1034, 
49  X.  E.  1057;  Louisville,  X.  A.  &  C. 
R.  Co.  V.  Bates,  146  Ind.  564,  45  X.  E. 
108;  Cleveland,  C,  C.  &  St.  L.  R.  Co. 
V.  Heineman,  46  Ind.  App.  388,  90 
N.  E.  899.  la.— Parkyn  v.  Travis,  50 
Iowa  436;  McCormick  f.  Basal,  46  Iowa 
235;  Hayden  r.  Anderson,  17  Iowa  158. 
Kan. — Sutter  v.  International  Harvest- 
er Co.,  81  Kan.  452,  106  Pac.  29;  Law- 
rence V.  Wheeler,  77  Kan.  209,  93  Pac. 
602;  Bowersox  V.  Hall,  73  Kan.  99, 
84  Pac.  557;  Burnette  v.  Elliott.  72 
Kan.  624,  84  Pac.  374;  McPherson  V. 
Kingsbaker.  22  Kan.  646.  Ky.— Riedel 
r.  Com.,  118  Kv.  926.  82  S.  W.  635; 
Com.  V.   Ginn  &   Co.,   Ill   Ky.   110,  63 
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the  statutory  grounds  of  demurrer  to  the  complaint"  and  answer." 
L.  Ambiguity  and  Intelligibility.  —  That  allopjations  are  am- 
biguous or  unintelligible  is  ground  for  demurrer  where  the  common 
law  rules  of  pleading  prevail,^*  except  where  special  demurrers  have 
been  abolished. *''°' 

Under  the  codes  the  remedy  is  by   motion,   and   demurrer   will  not 
lie,'*"  except  in  a  few  of  the  states,  where  this  defect  is  specifically 


S.  W.  467;  Posey  v.  Green,  78  Ky. 
162;  Mulliiis  &  Crigler  f.  Hume  &  Co., 
15  Kv.  L.  Rep.  93;  Lyons  r.  Hodden 
&  Miller,  10  Ky.  L.  Eep.  271.  Minn. 
Bjelos  V.  Cleveland  Cliffs  Iron  Co., 
109  Minn.  320,  123  N.  W.  10S5;  Blunt 
f.  Egeland,  104  Minn.  351,  116  N.  W. 
653;  Matteson  v.  United  States  & 
Canada  Land  Co.,  103  Minn.  407,  115 
N.  W.  195.  Mo. — MacAdam  r.  Scud- 
der,  127  Mo.  345,  30  S.  W.  168;  Gar- 
nett  &  Allen  Paper  Co.  v.  Midland 
Pub.  Co.,  156  Mo.  App.  187,  136  S.  W. 
736.  N.  Y.— .Tacocks  r.  ^Morrison,  133 
N.  Y.  Supp.  1002;  Yarslowitz  r.  Bien- 
enstock,  125  N.  Y.  Supp.  6i9;  Sullivan 
f.  Murphy,  120  N.  Y.  Supp.  55.  N.  C. 
Jones  V.  Town  of  Henderson,  147  N.  C. 
120,  60  S.  E.  894;  Seaboard  Air  Lino 
R.  Co.  V.  Main,  132  N.  C.  445,  43 
S.  E.  930;  Allen  v.  Carolina  Cent.  R. 
Co.,  120  N.  C.  548,  27  S.  E.  76.  Ohio. 
Union  Bank  v.  Bell,  14  Ohio  St.  200. 
Okla.— Wey  v.  City  Bank,  29  Ok  la. 
313,  116  Pac.  943;  Armstrongr,  Byrd 
&  Co.  V.  Crump,  25  Okla.  452,  106  Pac. 
855;  City  of  Guthrie  V.  Shaffer,  7  Okla. 
459,  54  Pac.  698.  Ore.— Jackson  r. 
Jackson,  17  Ore.  110,  19  Pae.  847.  S.  C 
Scott  V.  Richland  County,  83  S.  C.  506, 
65  S.  E.  729;  Mobley  r.  Cureton,  6 
S.  C.  49.  Wash.— White  Bros.  &  Crum 
Co.  V.  Watson,  64  Wash.  666,  117  Pac. 
497;  Schaad  v.  Robinson,  50  Wash. 
283,  97  Pac.  104;  Allen  r.  Baxter,  42 
Wash.  434,  85  Pac.  26;  Weiser  v.  Holz- 
nian,  33  Wash.  87,  73  Pac.  797;  How- 
ard V.  Seattle  Nat.  Bank,  10  Wash. 
280,  38  Pac.  1040,  39  Pac.  100.  Wis. 
Darlington  V.  Gates  Land  Co.,  142  Wis. 
198,  125  N.  W.  456;  Wilbert  v.  She- 
boygan, 121  Wis.  518,  99  N.  W.  330; 
Olson  V.  Phoenix  Mfg.  Co.,  103  Wis. 
337,  79  N.  W.  409.  Wye— Butler  v. 
Conwell,  14  Wyo.  166,  82  Pac.  950; 
Cone  V.  Ivinson,  4  Wyo.  203,  33  Pac. 
31,   35  Pac,   933. 

Unless  the  pleading  is  so  uncertain 
as  not  to  state  intelligibly  a  substan- 
tially good  cause  of  action.  City  of 
Connersville   v.   Connersville   Hydraulic 
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Co.,  86  Ind.  235;  Lewis  r.  Edwards,  44 
Ind.  333;  Blanchard  Hamilton  Furni- 
ture Co.  t".  Colvin,  32  Ind.  App.  398, 
69    N.    E.    1032. 

82.  Cal.— Code  Civ.  Proc,  §430; 
Palmer  v.  Lavigne,  104  Cal.  30,  37 
Pac.  775;  Watkins  r.  Glas,  5  Cal.  App. 
68,  89  Pac.  840.  Colc— Code,  §56;  Hall 
r.  Cudahy,  46  Colo.  324,  104  Pac.  415. 
Idaho. — Rev.  Codes,  §4174;  Craig  v. 
Palo  Alto  Stock  Farm,  16  Idaho  701, 
102  Pac.  393;  Dittmore  v.  Cable  Milling 
Co.,  16  Idaho  298,  101  Pac.  593;  King 
r.  Oregon  Short  Line  Ry.,  6  Idaho  306, 
55  Pac.  665,  59  L.  R.  A.  209;  Aulbach 
r.    Dahler,    4    Idaho    654,    43    Pac.    322. 

•Cannot  be  reached  by  objection  to 
evidence.  Younie  v.  Blackfoot  Light 
&  Water  Co.,  15  Idaho  56,  96  Pac.  193; 
Carter  v.  Wann,  6  Idaho  556,  57  Pac. 
314;  Navlor  r.  Vermont  Loan  &  Trust 
Co.,  6  Idaho  251,  55  Pac.  297.  Mont. 
Rev.  Codes,  1907,  §6534;  Haupt  v.  In- 
dependent Telegraph  Messenger  Co.,  25 
Mont.  122,  63  Pac.  1033;  Herbst  Im- 
porting Co.  v.  Hogan,  16  Mont.  384, 
41  Pac.  135.  Nev. — Comp.  Laws,  §3135; 
Burgess  r.  Helm,  24  Nev.  242,  51  Pac. 
1025.    Utah.— Comp.  Laws,  1907,  §2962. 

Demurrer  rather  than  a  motion  to 
make  more  definite-  and  certain.  Mc- 
Farland  r.  Holcomb,  123  Cal.  84,  55 
Pac.  761. 

83.  Cal.  — Code  Civ.  Proc,  §444. 
Idaho. -Rev.  Codes,  §4104.  Mont. 
Rev.  Codes,  §6555.  Utah. — Comp.  Laws, 
1907,   §2976. 

Counterclaim. — Utah  Comp.  Laws, 
1907,    §2977. 

84.  In  Florida,  in  the  justice  court, 
or  in  the  county  court  in  probate  pro- 
ceedings, either  party  may  demur  to 
the  pleading  of  his  adversary  where 
it  is  not  sufficiently  plain  or  explicit 
to  enable  him  to  understand  it.  Gen. 
St..   1906,    §§2079,   2052. 

85.  State  t\  German  Sav.  Bank,  103 
Md.   196,   63   Atl.   481. 

86.  Ark. — Dickerson  v.  Hamby,  96 
Ark.  163,  131  S.  W.  674.  Minn.— Lar- 
son   V.    Great    Northern    B.     Co.,     108 
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made  ground   for  demurrer  to  the   complaint,^^   or  to  the  answer.^^ 

M.  Incoxsistexcy  axd  Repugnancy.  —  Inconsistency  or  repug- 
nancy is  ground  for  demurrer  where  the  common  law  rules  prevail,*^® 
Inconsistency  is  ground  for  demurrer  under  some,^°  but  not  all,^^  of 
the  codes. 

N,  Departure.  —  Departure  is  generally  ground  for  demurrer  in 
states  adhering  to  the  common-law  system  of  pleading,^-  though  there 
is  authority  to  the  contrary.''^ 

Under  the  codes,  it  is  not  ground  for  demurrer.®* 

0.  Duplicity.  —  Duplicity  may  be  reached  by  demurrer  where  the 
common-law  system  of  pleading  prevails,*^^  except  in  those  states 
where   special  demurrers   have   been   abolished   by   statute.**^      It    is 


Minn.  519,  121  N.  W.  121.  Wyo.— Cone 
r.  Ivinson,  4  Wyo,  203,  33  Pac.  31, 
35  Pac.  933. 

87.  Cal.— Code  Civ.  Proc,  §430; 
Palmer  r.  Lavigne,  104  Cal.  30,  37  Pac. 
775;  Tibbets  v.  Riverside  Land  &  Irr. 
Co..  61  Cal.  160.  Colo.— Code,  §56; 
Hall  V.  Cudahy,  46  Colo.  324,  104  Pac. 
415.  Idaho.  — Rev.  Codes,  §4174;  Craig 
f.  Palo  Alto  Stock  Farm,  16  Idaho  701, 
102  Pac.  393;  Dittemore  r.  Cable  Mill- 
ing Co.,  16  Idaho  298,  101  Pac.  593; 
Aulbach  i:  Dahler,  4  Idaho  654,  43  Pac. 
322.  Cannot  be  reached  by  objection 
to  evidence.  Younie  v.  Blackfoot  Light 
&  Water  Co.,  15  Idaho  56,96  Pac.  193; 
Carter  r.  Wann,  6  Idaho  556,  57  Pac. 
314.  Mont.— Rev.  Codes,  1907,  §6534; 
Reed  r.  Poindexter,  16  Mont.  294,  40 
Pac.  596.  Nev. — Comp.  Laws,  §3135; 
Burgess  r.  Helm,  24  Nev.  242,  51  Pac. 
1025.  Utah. —  Comp.  Laws,  1907, 
§2962. 

88.  Cal.— Code  Civ.  Proc,  §444. 
Idaho.— Rev.  Codes.  §4194.  Mont. 
Rev.  Codes,  §6555.  Utah. — Comp.  Laws, 
1907,   §2976. 

Counterclaim. — Utah  Comp.  Laws, 
1907,   §2977. 

89.  Andrews  Steph.  PI.  (2nd  ed.), 
§229,  p.  431;  Merrill  v.  Sheffield  Co., 
169   Ala.   242,   53   So.   219. 

Inconsistency  of  defenses  in  the  an- 
swer can  only  be  taken  advantage  of 
by  demurrer.  Lyons  v.  Ward,  124  Mass. 
364;  Jewett  V.  Locke,  6  Gray  (Mass.) 
233.  Confra.— State  V.  German  Sav. 
Bank,  103  Md.  196.  63  Atl.  481. 

90.  That  the  petition  in  one  count 
charges  that  the  injury  was  caused  by 
the  negligence  and  by  the  wilful  act 
of  the  defendant.  Christy  v.  Butcher, 
153  Mo.  App.  397,  134  S."  W.  1058. 

91.  Nicholson  v.  Nicholson,  83  Kan. 


223,  109  Pac.  1086;  Fetzer  v.  Williams, 
80  Kan.  554,  103  Pac.  77;  Biehel  v. 
Oliver,  77  Kan.  696,  95  Pac.  396;  Wal- 
ters V.  Chance,  73  Kan.  680,  85  Pac. 
779;  Walden  v.  Weber,  15  Ky.  L.  Rep. 
846;  Mullins  &  Crigler  f.  Hume  &  Co., 
15  Ky.  L.  Rep.  93. 

That  an  answer  contains  inconsistent 
defenses  is  not  ground  for  demurrer. 
Caldwell  v.  Ruddy,  2  Idaho  5,  1  Pac. 
339;  McVeigh  &  Veig  (N.  M.),  117 
Pac.  857. 

92.  Hanover  Fire  Ins.  Co.  v.  Brown, 
77    Md.    64,    25    Atl.    989,    27    Atl.    314. 

That  the  replication  is  a  departure 
from  the  declaration.  Reid  v.  Wiess- 
ner  Brewing  Co.,  88  Md.  234.  40  Atl. 
877.     iSee  also  infra,  this  section. 

93.  Motion  to  strike,  rather  than 
demurrer.  Harden  r.  Birmingham 
Trust  &  Savings  Bank  (Ala.),  55  So. 
943,   and   cases   cited. 

94.  Walters  v.  Chance,  73  Kan.  680, 
85  Pac.  779.  See  the  title  "Depar- 
ture. •  * 

95.  ni.— Louisville,  N.  A.  &  C.  R. 
Co.  V.  Carson,  169  111.  247,  48  N.  E. 
402.  Me.— Briggs  r.  G.  T.  R.  Co.,  54 
Me.  375.  Mass.— Otis  v.  Blake,  6  Mass. 
337.  E.  I. — Dawiski  f.  Natick  Mills, 
32  R.  I.  1,  78  Atl.  263.  Vt.— Willey 
f.  Carpenter,  64  Vt.  212,  23  Atl.  630; 
Giffen  v.  Barr,  60  Vt.  599,  15  Atl.  190. 
See  Central  of  Ga.  R.  v.  Banks  &  Fort- 
son,    128    Ga.    785,   58    S.   E.   352. 

96.  Mass. — King  v.  Howard,  1  Cush. 
137.  Va.— Norfolk  &  W.  R.  Co.  v.  Am- 
pev,  93  Va.  108,  25  S.  E.  226;  Grayson 
V.  Buchanan,  88  Va.  251,  13  S.  E.  457. 
W.  Va.-Sweenev  v.  Baker,  13  W.  Va. 
158;  Covle  f.  Baltimore  &  O.  R.  Co., 
11  W.  Va.  94. 

In  New  Jersey  the  remedy  is  by  mo- 
tion to   strike   out.     Stratton  f.  Essex 
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not   ground   for   demurrer   under    the    code    system    of    pleading." 
P.     Irrelevancy,  Redundancy  and  Surplusage.  —  In  states  where 
the  common-hiw  rules  prevail,  irrelevant  matter  in  a  pleading  may 
be  taken  advantage  of  by  demur rer.'-"* 

In  equity  it  has  been  held  that  a  demurrer  will  not  lie.»° 
Under  the  codes  the  remedy  for  irrelevancy, ^  or  redundancy^  is  by 
motion,  and  demurrer  will  not  lie. 

Surplusage  in  a  pleading  otherwise  sufficient  is  not  ground  for  de- 
murrer either  under  the  common-law  system  of  pleading,^  or  under 
the  codes.'* 


County  Park  Commission,  164  Fed. 
901;  karnnff  r.  Kelch,  69  N.  J.  L. 
499,  85  Atl.  163,  affirmed  71  N.  J.  L. 
558,  60  Atl.  364. 

97.  Blakeney  v.  Ferguson,  18  Ark. 
347;  Smith  v.  Jordan,  13  Minn.  264. 
Motion  to  strike  is  generally  the  rem- 
edy. 

See  the  title  "Duplicity." 

98.  Chattanooga  Southern  R.  Co.  v. 
Thompson,  133  Ga.  127,  65  S.  E.  285; 
Wilson  V.  Central  of  Georgia  R.  Co., 
132  Ga.  215,  63  S.  E.  1121. 

Rather  than  by  motion  to  expunge. 
Freeman's  Appeal,  71  Conn.  708',  43 
Atl.    185. 

That  separate  paragraphs  of  a  spe- 
cial defense  and  counterclaim  contain 
irrelevant  ^  and  evidentiary  matter 
should  be  reached  by  motion  rather 
than  demurrer.  Board  of  Water  Comrs. 
f.  Robbins  &  Potter,  82  Conn.  623,  74 
Atl.    938. 

99.  Jennings  Bros.  &  Co.  v.  Bealo, 
158  Pa.  283,  27   Atl.  948. 

1.  la. — Frazer  v.  Andrews,  134  Iowa 
621,  112  N.  W.  92,  11  L.  R.  A.  (N.  S.) 
593;  Gordon  V.  Chicago,  R.  I.  &  P.  R. 
Co.,  129  Iowa  747,  106  N.  W.  177; 
In  re  Estate  of  McMurray,  107  Iowa 
648,  78  N.  W.  691;  Hayden  v.  Ander- 
son, 17  Iowa  158.  Kan. — Sparks  ii. 
Smeltzer,  77  Kan.  44,  93  Pac.  338. 
Ky. — McMullen  &  Hazen  Co.  v.  Slusher, 
145  Ky.  537,  140  S.  W.  657;  Mullins 
&  Crigler  r.  Hume  &  Co.,  15  Ky.  L. 
Rpp.  93.  Minn. — Erickson  r.  Child,  87 
Minn.  487,  92  N.  W.  1130;  Fish  r. 
Berkey,  10  Minn.  199.  Mont. — Ply- 
mouth Gold  Min.  Co.  v.  U.  S.  Fidelity 
&  Guaranty  Co.,  35  Mont.  23,  '88  Pac. 
565.  N.  Y. — ^Coatsworth  v.  Lehigh  Val- 
ley R.  Co.,  24  App.  Div.  273,  48  N.  Y. 
Supp.  511.  Wis.— Gooding  v.  Doyle, 
134  Wis.  623,  115  N.  W.  114. 

That   allegations   of   particular   dam- 
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age  are  foreign  to  the  legal  criterion 
in  the  action.  Bartram  v.  Ohio  &  B. 
S.  R.  Co.,  141  Ky.  100,  132  S.  W. 
188. 

2.  la.  — Gordon  v.  Chicago,  R.  I.  & 
P.  R.  Co.,  129  Iowa  747,  106  N.  W. 
177;  Hayden  f.  Anderson,  17  Iowa  158. 
Kan. — Sparks  v.  Smeltzer,  77  Kan.  44, 
93  Pac.  338;  Bank  of  Le  Roy  v.  Hard- 
ing. 1  Kan.  App.  389,  41  Pac.  680. 
Minn. — Fish  r.  Berkey,  10  Minn.  199. 
Mont. — Plymouth  Gold  Min.  Co.  i'.  U.  S. 
Fidelity  &  Guaranty  Co.,  35  Mont.  23, 
SS  Pac.  565.  Wis. — Gooding  v.  Doyle, 
134  Wis.   623,   115  N.  W.  114. 

3.  TJ.  S. — Fletcher  v.  New  York  Life 
Ins.  Co.,  13  Fed.  526.  Ala.— Birming- 
ham R.,  L.  &  P.  Co.  V.  Hunnicutt,  57 
So.  262,  and  cases  cited.  Conn. — Ar- 
nold V.  Kutinsky,  80  Conn.  549,  69 
Atl.  350.  Me.— E.  S.  Martin  &  Son 
Co.  V.  Jesse  S.  Hedden  Co.,  106  Me. 
498,  76  Atl.  935.  Md.  — Deford  f.  Hew- 
lett, 49  Md.  51.  Miss. — Caston  V. 
Turner,   95   Miss.   303,  48   So.   721.' 

The  defective  allegation  of  matter 
that  may  be  rejected  as  surplusage. 
Curtis  V.  Watson,  64  Vt.  536,  25  Atl. 
478. 

4.  Mont. — Plymouth,  etc.  Co.  v. 
United  States  Fidelity,  etc.  Co.,  35 
Mont.  23,  88  Pac.  565.  Neb.— Ander- 
sen V.  Andersen,  69  Neb.  565,  96  N.  W. 
276.  N.  Y.— Blaut  f.  Blaut,  41  Misc. 
572,  85  N.  Y.  Supp.  146.  Utah,— Camp- 
bell V.  Taylor,  3  Utah  325,  3  Pac. 
445. 

Where  the  pleading  contains  matter 
properly  provable  in  defense  or  reduc- 
tion of  damages,  it  is  not  demurrable, 
though  it  also  contains  statements 
which  are  not  provable  and  should  not 
have  been  pleaded,  but  the  remedy  is 
by  motion  or  obiection  to  evidence. 
Johnson  r.  Tantlinger,  31  Iowa  500. 
See  the  title  "Surplusage." 
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Q.  F-viLURE  To  Attach  or  File  Exhibits.  —  Failure  to  attach  or 
file  an  exhibit  referred  to  in  the  pleading  is  ordinarily  not  ground 
for  demurrer.^  In  some  states  a  failure  to  attach  to  the  pleading  a 
copy  of  an  instrument  sued  on  is  ground  for  demurrer,"  while  in 
others  a  contrary  rule  prevails/ 

R.  Special  Plea  Amouxtixg  to  the  General  Issue.  —  That  a 
special  plea  amounts  to  the  general  issue,^  or  sets  up  matter  available 
under  the  general  issue,"  is  ground  for  demurrer  in  some  jurisdictions, 
but  not  in  others.^" 

S.  Want  of  Verification.  —  Failure  to  verify  a  pleading  is  gen- 
erally not  ground  for  demurrer,^^  but  the  contrary  is  true  in  some 
states  as  to  pleadings  which  the  statute  requires  to  be  sworn  to.^- 


5.  Allen's  Exr.  v.  Allen,  13  Ky.  L. 
Eep.   496. 

Where  it  forms  no  part  of  the  plead- 
ing and  is  not  the  foundation  of  the 
suit.  Stillwell  f.  Adams,  29  Ark.  346; 
Nordman  v.   Craighead,  27  Ark.  369. 

Provided  the  matters  alleged  con- 
etitute  a  cause  of  action  or  defense. 
Home  Fire  Ins.  Co.  v.  Arthur,  48  Neb. 
461,  67  N.  W.  440. 

The  remedy  is  by  motion  rather  than 
general  demurrer.  Pringle  r.  Mulhol- 
land,  116  N.  Y.  Supp.  572. 

6.  In  Indiana,  since  the  statute  re- 
quires it  to  be  filed.  Blackwell  r. 
Pendergast,  132  Ind.  550,  32  N.  E.  319; 
State  r.  Adams,  15  Ind.  App.  310,  44 
N.  E.  47;  Burtt  r.  Little,  12  Ind.  App. 
567,  40  N.  E.  929.  See  also  Miller  v. 
Bottenberg,  144  Ind.  312,  41  N.  E. 
804. 

In  Iowa  the  code  expressly  provides 
that  defendant  may  demur  to  the  pe- 
tition where  the  cause  of  action  is 
founded  on  an  account  or  writing  as 
evidence  of  indebtedness;  and  neither 
such  writing  or  account  or  a  copy  there- 
of is  incorporated  into  or  attached  to 
the  pleading,  or  a  suflBcient  reason 
stated  for  not  doing  so.  Code,  §3561. 
Winters  t*.  Page  County,  70  Iowa  300, 
30  N.  W.  576;  Smith  &  Co.  f,  McLean, 
24  Iowa    322. 

The  petition  is  not  demurrable  on 
this  ground  where  the  cause  of  action 
does  not  necessarily  embrace  separate 
items  of  account.  O'Brien  r.  Chicago, 
M.  &  St.  P.  E.  Co.,  64  Iowa  411,  20 
N.   W.  738. 

7.  Such  cause  of  action  is  not  a 
part  of  the  declaration  though  the 
statute  requires  it  to  be  filed.  Mar- 
tyn  V.  Arnold  &  Co.,  36  Fla.  446,  18 
So.  791. 


Though  the  statute  requires  it  to 
be  filed.  Ryan  r.  State  Bank,  10  Neb. 
524,   7   N.   W.   276. 

8.  Spencer  r.  Patten.  84  Md.  414,  35 
Atl.  963;   Miller  v.  Miller,  41  Md.   623. 

9.  Moore  Bros.  v.  Cowan  (Ala.),  55 
So.  903;  Taxicab  Co.  v.  Grant  (Ala. 
App.),  57  So.  141;  Finch  &  Co.  v. 
Zenith  Furnace  Co.,  245  111.  586,  92 
N.   E.   521. 

Paragraphs  of  reply  setting  up  mat- 
ter provable  under  the  general  denial 
pleaded  are  demurrable.  Baltes  v.  Bass 
Foundry  &  Machine  Works,  129  Ind. 
185,  28   N.   E.  319. 

10.  Crandall  v.  Gallup,  12  Conn. 
365. 

In  view  of  the  statute  abolishing 
special  demurrers.  Merchants  &  Farm- 
ers Bank  f.  Calmes,  82  Miss.  603,  35 
So.  161;  Polkinghorne  V.  Hendricks,  61 
Miss.  366. 

That  a  special  plea  tenders  an  is- 
sue covered  by  a  plea  of  not  guilty, 
is  not  ground  for  demurrer,  but  the 
remedy  is  bv  motion.  Atlantic  C.  L. 
R.  Co.  V.  Crosbv,  53  Fla.  400,  43  So. 
318. 

11.  Ark.— Greenfield  i*.  Carlton,  30 
Ark.  547.  Ky. — Harris  v.  Ray,  15  B. 
Mon.  628.  Minn. — McMath  v.  Parsons, 
26  Minn.  246,  2  N.  W.  703.  Wyo. 
Turner  v.  Hamilton,  13  Wyo.  408,  80 
Pac.  664. 

Since  the  verification  is  no  part  of 
the  plea.  Lewis  v.  Hicks,  96  Va.  91, 
30  S.  E.  466. 

The  remedy  is  bv  motion  to  strike. 
Turner  r.  Hamilton,  13  Wyo.  408,  80 
Pac.  664. 

12.  Pleas  of  NonEst  Factum.— Alex- 
ander 1-.  Brvan,  110  U.  S.  414,  4  Sup. 
Ct.  107,  28  L.  ed.  195;  Bell  v.  Mayor, 
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Failure  to  verify  a  bill  in  equity  is  sometimes  ground  for  demurrer." 
T.  Variance.  —  A  variance  between  the  process  and  the  declara- 
tion is  not  ground  for  demurrer/*  nor  is  a  variance  between  the  instru- 
ment declared  on  and  that  offered  in  evidence/''  but  the  contrary  is 
true  as  to  a  variance  between  the  instrument  declared  upon  and  that 
produced  and  made  a  part  of  the  declaration  on  oyer/"  or  a  variance 
between  an  instrument  set  out  in  the  pleading  and  the  allegations  in 
relation  thereto.^^ 

U.  MiST.VKE  IN  THE  REMEDY.  —  A  mistake  in  the  remedy  is  ground 
for  demurrer  in  many  jurisdictions/*  but  not,  as  a  rule,  under  the 
codes.^** 

V.  Failure  To  State  a  Cause  of  Action.  —  Failure  to  state  a 
cause  of  action  is  ground  for  demurrer  at  common-law  and  in  the 
states  w^here  the  coinmon-law  system  of  procedure  prevails.^** 


etc.    of    Vicksburg,    23    How.    (U.    S.) 
443,  16  L.  ed.  575). 

Pleas  in  Abatement. — Miller  v.  Citi- 
zens' Bldg.  &  Loan  Assn.  (Ind.  App.). 
98  N.  E.  70. 

13.  Daschke  v.  Schellenberg,  124 
Mich.  16,  82  N.  W.  665. 

14.  A  variance  between  the  praecipe, 
summons  and  declaration  cannot  be 
reached  by  demurrer  to  the  declara- 
tion. Waisash  E.  Co.  v.  Barrett,  117 
III.  App.  315. 

15.  Hooker  v.  Gallagher,  6  Fla.  351. 

16.  Cooke  r.  Graham's  Admr.,  3 
Cranch  (U.  S.)  229,  2  L.  ed.  420;  Ben- 
nett's Exr.  V.  Loyd,  6  Leigh  (Va.), 
316. 

17.  Demurrer  is  the  proper  remedy 
rather  than  objection  to  the  introduc- 
tion of  the  instrument  as  evidence. 
Savage  v.  Ross,  59  Fla.  407,  52  So. 
16. 

18.  That  plaintiff  sues  at  law  when 
the  proper  remedy  is  in  equity  is 
ground  for  exception.  Lindsay  v.  First 
Nat.  Bank,  156  U.  S.  485,  15  Sup.  Ct. 
472,  39  L.   ed.  505. 

An  amended  petition  or  bill  filed  in 
a  law  action  which  sets  up  matter  not 
there  cognizable  over  defendant's  ob- 
jection is  demurrable.  Armstrong 
Cork  Co.  V.  Merchants'  Eefrigerating 
Co.,  171  Fed.  778. 

19.  That  the  proceeding  is  in  equity 
instead  of  at  law.  Thomas  r.  Farley 
Mfg.  Co.,  76  Iowa  735,  39  N.  W.   974. 

That  the  action  is  brought  in  equity 
instead  of  in  ordinary.  Cumberland 
River  Lumb.  Co.  r.  Allen  &  Co.,  6  Ky. 
L.  Rep.   746. 

"That  plaintiff  brings   an   action  at 


law,  of  which  the  court  has  jurfsdic- 
tion,  when  it  ajipears  that  he  should 
have  brought  an  action  in  equity,  of 
which  the  court  would  not  have  juris- 
diction, does  not  make  the  complaint 
demurrable  for  want  of  jurisdiction." 
Benson  v.  Silvey,  59  Minn.  73,  60  N.  W. 
847. 

The  remedy  is  by  motion  to  transfer. 
Trustees  of  Lebanon  r.  Forrest,  15  B. 
Mon.  (Ky.)  168;  Cumberland  River 
Lumb.  Co.  V.  Allen  &  Co.,  6  Ky.  L.  Rep. 
746. 

By  motion  to  change  to  the  proper 
proceeding.  Thomas  r.  Farley  Mfg. 
Co.,  76  Iowa  735,  39  N.  W.  874. 

20.  Ala.  — Northen  v.  Tatum,  164 
Ala.  368,  51  So.  17.  Me.— Smith  v. 
Abbott,  40  Me.  442.  Mass. — Thomson 
V.   O 'Sullivan,   6   Allen   303. 

"That  the  declaration  or  some  count 
thereof  does  not  state  a  legal  cause 
of  action  substantially  in  accordance 
with  the  rules  contained  in  this  chap- 
ter." Mass.  Rev.  Laws,  1902,  c.  173, 
§16,  p.  1553. 

That  the  demurrer  omits  the  words 
"or  some  count  thereof,"  and  sub- 
stitutes for  the  words  "rules  of  this 
chapter"  the  words  "rules  contained 
in  the  revised  laws  of  the  common- 
wealth and  acts  in  addition  thereto 
and  amendment  thereof"  does  not  ren- 
der it  bad.  Norton  v.  Lilley,  210  Mass. 
214,  96  N.  E.  351. 

The  words  "substantially  in  accord- 
ance with  the  rules  contained  in  this 
chapter,"  need  not  be  used  where  the 
party  demurring  relies  on  no  iefects 
of  form.    "Whiton  v.  Batchelder  &  Lin- 
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Equity.  —  Want  of  equity  apparent  on  the  face  of  the  bill  is  ground 
for  demurrer.^^ 

Under  the  Codes.  —  The  codes  pro\ade  that  defendant  may  demur 
where  the  complaint  or  equivalent  pleading  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,^^  or  to  entitle  the  plaintiff  to 


coin    Corp.,    179    Mass.    169,    60    N.    E. 
483. 

Failure  to  allege  notice  when  a  con- 
dition precedent.  Dickie  r.  Boston  & 
A.  R.  Co.,  131  Mass.  516. 

In  a  negligence  case  failure  to  show 
affirmatively  actionable  negligence. 
Hammond  r.  Michigan  Cent.  E.  Co., 
162  Mich.  431,  127  N.  W.  318. 

That  the  complaint  does  not  state 
a  cause  of  action  under  a  particular 
eubdivision  of  the  employer's  liability 
act  is  not  a  good  ground  of  demurrer, 
since  there  is  no  duty  resting  on  plaint- 
iff to  declare  under  any  particular  sub- 
division, and  defendant  has  no  right 
to  dictate  to  him  in  the  matter.  Sloss- 
Sheffield  Steel  &  Iron  Co.  v.  Smith,  166 
Ala.  437,  52  So.  38. 

The  absence  of  liability  by  the  de- 
fendant to  the  petitioner,  Ga.  Code, 
1895,   §5048. 

That  a  pleading  is  fatally  defective 
may  be  taken  advantage  of  either  by 
a  general  demurrer  or  an  oral  motion 
to  strike.  Smith  r.  Ice  Delivery  Co.,  8 
Ga.   App.  767,   70  S.  E.   195. 

A  declajation  is  sufficient  on  demur- 
rer if  it  properly  avers  facts  which, 
IR'ith  the  legal  presumptions  arising 
thereon,  make  a  prima  facie  case.  Peo- 
ple  V.   Lane.   36   III.   App.   649. 

Demurrer  Is  the  Only  Proper  Method. 
Donovan  v.  Davis  (Conn.),  82  Atl. 
1025. 

21.  Mass. — Saltman  v.  Xesson,  201 
Mass.  534,  88  N.  E.  3.  N.  HL— Coe  v. 
Winnepisiogee  Lake  Cotton  &  Woolen 
Mfg.  Co.,  37  N.  H.  254.  Tenn.— Shan- 
no»'s  Code,   §§6196,   6198. 

Whether  the  affirmative  defense  of 
fraud  is  sufficiently  alleged,  and 
whether  if  properly  alleged  it  is  a 
sufficient  defense,  should  be  raised  by 
demurrer  and  is  not  ground  for  ex- 
ception. Manhattan  Trust  Co.  v.  Chi- 
cago Elec.  Tr.   Co.,  188  Fed.  1006. 

22.  Ark.— Kirbv's  Dig.,  §6093;  Ash- 
ley V.  Little  Eock,  56  Ark.  391,  19 
S.  W.  1058.  Cal.— Code  Civ.  Proc.^ 
§i30.  Colo.  — Code,  §56.  Fla.— Gen. 
St.,  1906,  §1441.  In  county  court  in 
probate   proceedings.     Gen.    St.,    1906, 


§2052.      In    justice    court.       Gen.     St., 

1906,  §2079.  Idaho.— Eev.  Codes,  §4174; 
County  of  Bingham  f.  Woodin,  6  Idaho 
284,  55  Pac.  662.  Ind.— Burns'  Ann. 
St.,  1908,  §344,  Acts  1911,  p.  415,  c. 
157,  §2.  Kan.— Gen.  St.,  1909,  §5686. 
Ky.— Code  Civ.  Proc,  §93.  Minn. 
Eev.  Laws,  1905,  §4128.  Mo.— Eev. 
St.,    1909,    §1800.      Mont.— Eev.    Codes, 

1907,  §6534.  Neb.— Comp.  St.,  1911, 
§6668.  Nov.— Comp.  Laws,  §3135.  N.  Y. 
Code  Civ  Proc,  §488.  N.  C.-Eev. 
1905,  §474.  N.  D.— Eev.  Codes,  1905, 
§6854.  Ohio.— Code,  1910,  §11,309. 
Okla. — Comp.  Laws,  1909,  §5629.  Ore. 
L.  O.  L.,  §6S;  Hume  v.  Woodruff,  26 
Ore.  373,  38  Pac.  191.  S.  C— Code  Civ. 
Proc,  §165;  Lvles  V.  Kinard,  82  S.  C. 
415,  64  S.  E.  409.  S.  D.— Code  Civ. 
Proc,  §121.  Tenn. — Failure  to  show  a 
substantial  cause  of  action.  Shannon's 
Code,  §4606;  Evans  f.  Thompson,  12 
Heisk.  534.  Utah.— Comp.  Laws,  1907, 
§2962.  Wash.— Rem.  &  Ball.  Ann.  Code 
&  St.,  §259;  Seattle  Nat.  Bank  v. 
School  Dist.,  20  Wash.  368,  55  Pac. 
317.  Wis.-St.,  1898,  §2649.  Wyo. 
Comp.  St.,  1910,   §4381. 

Any  defect  apparent  on  the  face  of 
the  complaint,  which  will  defeat  the 
present  right  to  recover  in  whole  or 
in  part,  is  good  ground  of  demurrer. 
Hentsch  v.  Porter,  10  Cal.  555. 

The  omission  of  allegations  essential 
to  the  statement  of  a  cause  of  action. 
Cone  &  Co.  r.  Poole,  41  S.  C.  70,  19 
S.  E.  203,  24  L.  E.  A.  289. 

A  general  demurrer  only  raises  the 
question  of  the  sufficiency  of  the  allega- 
tions of  the  petition  to  state  a  cause 
of  action,  and  does  not  challenge  the 
right  of  the  plaintiff  to  maintain  an 
action  for  the  cause  of  action,  if  any 
exists.  Westervelt  r.  Jones,  5  Kan. 
App.  35,  47  Pac.  322. 

When  the  complaint  shows  that  the 
cause  of  action  is  based  on  a  usurious 
contract,  the  principal  of  which  has 
been  fully  paid.  Stevens  v.  Home  Sav. 
&  Loan  Assn.,  5  Idaho  741,  51  Pac. 
779-986. 

Demurrer  is  the  only  pleading  by 
which  the  sufficiency  of  the  complaint 
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the  relief  demanded."    A  demurrer  on  this  ground  reaches  only  de- 
fects of  substance,  as  distinguished  from  those  of  form." 

W.  Prayek  for  Relief.  —  Ordinarily  a  demurrer  will  not  lie  to  a 
mere  prayer  for  relief.-^  As  a  rule  the  fact  that  the  pleading  demands 
relief  to  which  the  pleader  is  not  entitled  is  not  ground  for  deinurrer,^' 
and  this  is  generally  true  in  equity,"  though  it  has  been  held  that  a 


can   be  tested.     Multnomah   County  v. 
Faling,  55  Ore.  45,  104  Pac.  9G4. 

23.  Iowa   Code,   §3561. 

Demurrer  rather  than  motion  to 
strike  is  the  proper  jemedy  for  fail- 
ure to  state  a  cause  of  action.  Irwin 
V.  Yeager,  74  Iowa  174,  37  N.  W.  136. 

Failure  of  a  claimant  of  property 
levied  on  under  an  attachment  (Lin- 
den V.  Green,  81  Iowa  365,  46  N.  W. 
1108),  or  writ  of  execution  (Gray  r. 
Carroll,  144  Iowa  68,  120  N.  W.  1035), 
against  a  third  person  to  give  notice 
of  his  ownership  in  the  manner  and 
form  required  by  the  statute  may  be 
raised  by  demurrer. 

That  the  action  was  not  brought 
within  the  time  limited  by  the  contract 
sued  on  is  ground  for  demurrer,  since 
it  shows  that  plaintiff  is  not  entitled 
to  the  relief  claimed.  Albers  r.  Wes- 
tern Union  Tel.  Co.,  98  Iowa  51,  66 
N.  W.  1040;  Moore  v.  State  Ins.  Co., 
72  Iowa  414,  34  N.  W.  183.  Such  was 
not  the  rule  before  the  adoption  of 
the  code.  Carter  v.  Humboldt  Fire 
Ins.  Co.,  12  Iowa  287. 

24.  iSee  VIII,  irifra. 

25.  Freeman  r.  Paulson,  107  Minn. 
64,  119  N.  W.  651;  Disbrow  r.  Cream- 
ery Package  Mfg.  Co.,  104  Minn.  17, 
115  N.  W.  751;  Missouri  Valley  Land 
Co.  V.  Bushnell,  11  Neb.  192,  8  N.  W. 
389;  Pearce  r.  Knapp,  71  Misc.  324, 
127  N.  Y.  Supp.  1100. 

26.  Ashley  v.  Little  Eock,  56  Ark. 
391,  19  S.  W.  1058. 

That  a  complaint  seeks  to  recover 
non-recoverable  damages  is  not  ground 
for  demurrer,  where  it  makes  out  a 
recoverable  right.  Drehrer  v.  National 
Surety  Co.  (Ala.),  57  So.  34;  Haves  v. 
Miller,  150  Ala.  621,  43  So.  818,  124 
Am.  St.  Rep.  93,  11  L.  E.  A.  (N.  S.) 
748;  Woodstock  Iron  Works  v.  Stock- 
dale,   143  Ala.  550,  39   So.  335. 

A  complaint  setting  forth  a  valid 
claim  for  general  or  nominal  damages 
is  not  demurrable  because  it  also  seeks 


to  recover  special  damages  which  are 
not  recoverable.  Walls  v.  Smith  &  Co., 
167  Ala.  138,  52  So.  320. 

That  some  of  the  grounds  for  claim- 
ing special  damages  set  forth  in  a 
count  are  not  valid  grounds  does  not 
render  it  bad  on  demurrer,  the  illegal 
claims  being  regarded  as  surplusage. 
Hiner  v.  Eichter,  51  111.  299. 

That  the  damages  claimed  are  re- 
mote and  speculative.  Central  of  Geor- 
gia E.  Co.  T.  Ashley,  159  Ala.  145,  48 
So.   981. 

That  all  the  damages  claimed  are 
not  recoverable.  Colburn  v.  Phillips, 
13   Gray   (Mass.)    64. 

Where  a  declaration  states  a  claim 
for  actual  damages,  it  is  not  subject 
to  demurrer  for  some  supposed  defect 
in  its  claim  for  extra  statutory  dam- 
ages. Seaboard  Air  Line  Ey.  V.  Nims, 
61  Fla.  420,  54  So.   779. 

Elements  of  damages,  amounts  there- 
of, etc.,  cannot  be  raised  by  demurrer. 
Cassells  Mills  v.  Strater  t^ros.  Grain 
Co.,  166  Ala.  274,  51  So.  969. 

That  an  improper  measure  of  dam- 
ages i^  relied  on.  McMillen  &  Hazen 
Co.  V.  Shisher,  145  Ky.  537,  140  S.  W. 
654;  Pulaski  Stave  Co.  v.  Miller's 
Creek  Lumb.  Co.,  138  Ky.  372,  128 
S.  W.  96. 

Setting  up  two  grounds  or  measures 
of  damages  with  respect  to  which  tlie 
pleader  might  be  required  to  elect. 
McMillen  &  Hazen  Co.  v.  Slusher,  145 
Ky.  537,  140  S.  W.  657.  See  XIII, 
infra. 

27.  On  demurrer  complainant's 
rights  are  to  be  tested  by  the  allega- 
tions in  his  bill  rather  than  by  his 
prayer  for  relief.  Laubengayer  v. 
Eohde  (Mich.),  133  N.  W.  535. 

A  demurrer  cannot  be  sustained 
merely  because  the  bill  contains  a 
superfluous  prayer.  Carter,  Eice  &  Co. 
V.  Samuel  Hano  Co.,  72  N.  H.  549,  58 
Atl.  242. 


Vol.  VI 


DEMURRER 


913 


bill  is  demurrable  where  it  only  asks  for  certain  specific  relief  which 
cannot  be  granted.^'*  In  some  states,  however,  a  mistake  in  the  relief 
sought  is  ground  for  demurrer.^^ 

That  no  damages  are  laid  or  claimed  has  been  held  to  be  ground  for 
demurrer  under  the  common-law  system  of  pleading.^^ 

Formal  defects  in  the  prayer  for  relief  cannot  be  taken  advantage  of 
by  demurrer.^^ 

X.  Failure  To  State  a  Defense  or  Counterclaim.  —  That  the 
facts  stated  in  a  plea  or  answer  are  insufficient  to  constitute  a  valid 
defense  to  the  action  may  be  taken  advantage  of  by  demurrer,^-  as 
when  a  plea  does  not  answer  the  count  of  the  complaint  to  which  it 
is  addressed, ^^  or  where  it  undertakes  to  answer  the  declaration  or 
complaint  as  a  whole  and  in  fact  answers  only  a  part  of  it,^*  or  where 


28.  Loggie  r.  Chandler,  95  Me.  220, 
49  Atl.  1059. 

29.  Connecticut. — Pr.,  1908,  p.  252, 
§167;  Gorham  r.  City  of  New  Haven, 
82  Conn.  153,  72  Atl.  1012;  Van  Epps 
V.  Redfield,  68  Conn.  39,  35  Atl.  809, 
34  L.  R.  A.  360. 

In  Georgia  there  may  be  a  special 
demurrer  to  the  relief  prayed.  White 
i\   Scofield,  84  Ga.  56,   10  S.  E.  591. 

30.  Teusch  v.  Kamke,  63  Md.  274; 
McCormick  v.  Hogan,  48  Md.  404. 

31.  That  the  prayer  of  a  bill  is 
vague,  uncertain  and  prolix.  MePher- 
son  r.  Davis  (Miss.),  48  So.  625. 

The  remedy  is  by  motion  to  make 
more  specific.  Bennett  v.  Preston,  17 
Ind.    291. 

That  the  prayer  asks  for  a  money 
judgment,  but  does  not  state  the 
amount,  does  not  render  the  petition 
bad  on  general  demurrer,  the  prayer 
not  being  a  part  of  the  cause  of  ac- 
tion.    Hiatt  r.  Parker,  29  Kan.  765. 

That  allegations  as  to  the  measure 
of  damages  are  irrelevant  or  insuffi- 
cient. State  V.  Portland  Gen.'  Elec. 
Co.,  52  Ore.  502,  95  Pac.  722,  98  Pac. 
610;  Sunnvside  L.  Co.  v.  Willamette 
Bridge  R."  Co.,  20  Ore.  544,  26  Pac. 
835. 

32.  Mobile  Electric  €o.  v.  Sanges, 
169  Ala.  341.  53  So.  176;  Carroll  V. 
Bowen.  113  Md.  150.  77  Atl.  128. 

In  Connecticut  the  statute  provides 
that  plaintiff  mav  demur  to  the  an- 
swer.    Gen.   St.,   1902,   §610. 

In  Massachusetts  the  statute  pro- 
vides that  plaintiff  may  demur  where 
"the  answer  does  not  state  a  legal  de- 
fence to  the  declaration  or  to  some 
count  thereof  substantially  in  accord- 
ance with   the  rules   contained   in  this 


chapter.**  Rev.  Laws,  1902,  c.  173, 
§16,  p.  1553. 

Florida. — That  the  plea  does  not  set 
forth  sufficient  ground  of  defense. 
Gen.  St.,  1906,  §1441. 

Where  the  plea  is  deficient  in  sub- 
stance, the  remedy  is  by  demurrer. 
Southern  Turpentine  Co.  v.  Douglass, 
61  Fla.  424,  54  So.  385;  Heathcote  v. 
Fairbanks,  Morse  &  Co.,  60  Fla.  97, 
53   So.   950. 

In  justice  court,  when  it  contains 
no  defence  sufficient  in  law.  Gen.  St., 
1906,  §2079. 

In  the  county  court  in  probate  pro- 
ceedings, where  it  contains  no  defense, 
if   true.      Gen.    St.,    1906,    §2052. 

Demurrer  Is  the  Only  Proper  Method. 
Donovan  r.  Davis  (Conn.),  82  Atl. 
1025. 

Demurrer  rather  than  motion  to 
strike  is  the  proper  remedy.  St.  Louis 
&  S.  F.  R.  Co.  V.  Phillips,  165  Ala. 
504,  51  So.  638;  Alabama  Great  So. 
R.  Co.  V.  Clark,  136  Ala.  450,  34  So. 
917. 

33.  United  States  Fidelity  &  Guar- 
anty Co.  V.  Town  of  Dothan  (Ala.), 
56  So.  953. 

34.  Ala.— Smith  v.  Heineman,  118 
Ala.  195,  24  So.  364,  72  Am.  St.  Rep. 
150.  111.— Illinois  Cent.  R.  Co.  v. 
Swift,  213  111.  307,  72  N.  E.  737.  Md. 
Lake  T.  Thomas,  84  Md.  608;  Willing 
r.  Bozman,  52  Md.  44.  N.  J.— Sprague 
Nat.  Bank  r.  Erie  R.  Co.,  62  N.  J.  L. 
474,  41    Atl.   681. 

A  plea  addressed  to  the  complaint 
as  a  whole,  which  is  bad  as  to  some 
counts  thereof.  Dixie  f.  Harrison,  163 
Ala.  304,  50  So.  284;  City  Delivery  Co. 
V.    Henry,   139    Ala.    161,    34    So.    389; 
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it  sets  up  matters  which  the  law  would  not  permit  to    be    proved." 
The  codes    generally  provide  that  plaintiff  may  demur  to  the  an- 
swer on  the  ground  that  it  does  not  state  facts  suflicient  to  constitute 
a  defense,^®  or  is  insufficient  in  law." 


City  of  Greenville  v.  Greenville  Water 
Co.,  125  Ala.  625,  27  So.  764. 

Where  it  does  not  appear  to  which 
count  of  the  complaint  a  plea  is  di- 
rected it  is  presumed  that  it  is  di- 
rected to  each  of  them,  and  a  demurrer 
thereto  is  properly  sustained  if  it  is 
not  an  answer  to  one  of  such  counts. 
Smiley,  Son  &  Co.  v.  Keith  (Ala.),  57 
So.  127. 

35.  A  plea  seeking  to  contradict  the 
terms  of  a  written  instrument  is  bad 
on  demurrer.  Rivers  v.  Brown  (Fla.), 
56  So.  553;  Booske  V.  Gulf  Ice  Co.,  24 
Fla.  550,  5  So.  247. 

Where  the  declaration  sets  out  the 
written  instrument  relied  on  iti  haec 
verba,  a  plea  adding  stipulations  and 
conditions  thereto  is  bad  on  demurrer. 
Solary  v.  Stultz,  22  Fla.  263. 

36.  Ark.— Kirby's  Dig.,  §6106.  Cal. 
Code  Civ.  Proc,  §444.  Idaho.— Rev. 
Codes,  §4194.  la.— Code,  §3575.  Minn. 
Rev.  Laws,  1905,  §4134;  Campbell  v. 
Jones,  25  Minn.  155.  See  Cause  f. 
Knapp,  1  Fed.  292.  Mont.— Rev.  Codes, 
1907,  §6555.  Tenn. — Shannon's  Code, 
§4606,  Utah.— Comp.  Laws,  1907,  §2973. 
Wash.— Rem.  &  Ball.  Ann.  Codes  &  St., 
§276.     Wis.— St.,   1898,   §2658. 

Indiana.  — "Where  the  facts  stated 
in  any  paragraph  of  the  answer  are 
not  sufficient  to  constitute  a  cause  of 
defense,  the  plaintiff  may  demur  to  it 
under  the  rules  prescribed  for  demur- 
ring to  a  complaint."  Burns'  Ann. 
St.,   1908,   §351. 

Kentucky.— That  it  does  not  state 
facts  sufficient  to  constitute  a  defense 
or  to  support  a  defense.  Code  Civ. 
Pr.,    §93. 

Nebraska. — May  demur  to  one  or 
more  defenses  set  up  in  the  answer. 
Comp.  St.,  1911,   §6682. 

To  an  Answer  Containing  New  Mat- 
ter.—N.  C— Rev.,  1905,  §485.  N.  D. 
Rev.  Codes,  1905,  §6863.  Ore.— L.  O. 
L.,  §78.  S.  C— Code  Civ.  Proc,  §174. 
S.  D.— Code  Civ.  Proc,   §130. 

An  answer  consisting  entirely  of  de- 
nials, and  containing  no  new  matter, 
is  not  subject  to  demurrer.  Nelson 
Lumb.  Co.  'v.  Pelan,  34  Minn.  243,  25 
N.  W.  406. 


"Where  a  denial  of  a  material  al- 
legation of  the  complaint  is  joined  with 
new  matter,  and  both  are  pleaded  as 
a  separate  defense,  such  so  called  de- 
fense is  not  demurrable.  The  only  sort 
of  a  defense  which  may  be  attacked 
by  demurrer  is  a  defense  consisting  of 
new  matter.  .  .  .  The  interpola- 
tion of  a  denial  is  the  averment  of 
matter  which  is  not  new,  and  renders 
the  so  called  defense  unassailable  by 
demurrer.  Garrett  v.  Wood,  27  App. 
Div.  312,  50  N.  Y.  Supp.  950.  The 
new  matter  contemplated  by  the  code 
provision  admits  and  seeks  to  avoid 
tlie  cause  of  action  set  out  in  the  com- 
plaint. Bellinger  &  Craigue,  31  Barb. 
534."  Onderdonk  f.  Peale,  Peacock  & 
Kerr,  93  N.   Y.  Supp.  505. 

Affirmative  averments  which  in  ef- 
fect amount  only  to  denials  are  with- 
in the  rule,  as  an  averment  that  a 
contract  was  executed  and  delivered 
in  New  York  where  the  complaint  al- 
leges that  it  was  executed  and  de- 
livered in  Pennsylvania.  Onderdonk  v. 
Peale,  Peacock  &  Kerr,  93  N.  Y.  Supp. 
505. 

Is  the  Only  Proper  Method. — Mult- 
nomah County  V.  Faling,  55  Ore.  45, 
104  Pac  964. 

Demurrer  rather  than  motion  to 
strike,  is  the  jiroper  remedy.  Good- 
win V.  Robinson,  3.0  Ark.  535;  Wat- 
tels  V.  Minchen,  93  Iowa  517,  61  N.  W. 
915. 

The  question  is  whether  the  facts 
alleged  constitute  any  defense  to  the 
action.  Clement  v.  Riley,  29  S.  C.  286, 
6  S.  E.  932. 

The  objection  is  waived  if  not  taken 
by  demurrer.  Moreland  r.  Thorn,  143 
Ind.  211,  42  N.  E.  639;  Purcell  r.  Ho- 
sev,  44  Ind.  App.  448,  89  N.  E.  520; 
Code  Civ.  Proc.  (S.  C),  §169;  Marthin- 
son  V.  McCutehen,  84  S.  C.  256,  66  S.  E. 
120. 

37.  Kan.  Gen.  St.,  1909,  §5697; 
Okla.  Comp.  Laws,  1909,  §5642;  Smith- 
Wogan  Hardware  &  Implement  Co.  v. 
Moon  Buggy  Co.,  26  Okla.  161,  108 
Pac  1103. 

Where  It  Contains  or  Consists  of  New 
Matter.— Colo.— Code.  1910,  §66.  Idaho. 
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In  some  jurisdictions  matter  pleaded  as  a  complete  defense  is  de- 
murrable if  it  is  in  fact  only  a  partial  defense,-^  and  matter  pleaded 
as  a  partial  defense  which,  if  anything,  is  a  complete  defense."^ 

Counterclaim.  —  Under  the  codes  plaintiff  is  generally  given  the  right 
to  demur  to  a  counterclaim  on  the  ground  that  the  facts  alleged  are 
not  sufficient  to  constitute  a  counterclaim,*"  or  that  the  counterclaim 
is  insufficient  in  law.*^  In  some  states  it  is  specifically  provided  that 
he  may  also  demur  to  a  counterclaim  on  the  ground  that  it  does  not 
state  facts  sufficient  to  constitute  a  cause  of  action,*^  or  to  entitle  de- 


In  justice's  court.  Rev.  Codes,  §4672. 
Mont.— Rev.  Codes,  1907,  §65.56.  N.  Y. 
Code  Civ.  Proc,  §494;  Stroock  Plush 
Co.  V.  Talcott,  113  N.  Y.  Supp.  214. 
Ohio.  — Code,  1910,  §11,323.  Wyo. 
Comp.   St.,   1910,    §4387. 

A  demurrer  to  a  defense  consisting 
of  new  matter  can  be  taken  only  on 
the  ground  that  it  is  insufficient  in 
law  upon  its  face.  Isbell-Porter  Co. 
f.  Heineman,  98  N.  Y.  Supp.  1018. 

An  objection  to  an  entire  defense 
for  insufficiency  must  be  taken  by  de- 
murrer rather  than  motion  to  strike. 
Cochrane  r.  Parker,  5  Colo.  App.  527, 
39    Pac.    361. 

A  plea  of  the  statute  of  limitations 
mav  be  tested  bv  demurrer.  Devoe  i". 
Lutz,   117  N.  Y.  'Supp.  339. 

38.  French   f.   Busch,   189   Fed.   480. 

39.  Shattuck  r.  Guardian  Trust  Co., 
109  N.  Y.  Supp.  862. 

On  demurrer  to  a  partial  defence, 
the  question  is  whether  it  is  sufficient 
for  that  purpose.  X.  Y.  Code  Civ. 
Proc,  §508;  Whalen  v.  Union  Bag  & 
Paper  Co.,  114  X.  Y.  Supp.  220. 

40.  Ark. — Counterclaim  or  set-off. 
Kirby's  Dig.,  §6106.  Cal.— Code  Civ. 
Proc,  §444.  Idaho.— Rev.  Codes,  §4194. 
la. — Code.  §3575.  Minn.  — Rev.  Laws, 
1905,  §4134.  Mont.  — Rev.  Codes,  1907, 
§6555.  N.  C— Rev.,  1905,  §485.  N.  D. 
Rev.  Codes,  1905,  §6863.  Ohio. — Code, 
1910,  §11.324.  Ore.— L.  O.  L.,  §78. 
S.  C— Code  Civ.  Proc,  §174.  S.  D. 
Code  Civ.  Proc,  §130.  Wash,— Rem. 
&  Ball.  Ann.  Codes  &  St.,  §276.  Wis. 
St.,    1898,    §2658. 

That  the  counterclaim  is  insuflBcient, 
or  that  there  is  a  defect  of  parties  must 
be  taken  advantage  of  by  demurrer 
if  apparent  on  the  face  of  the  petition. 
Otherwise  it  is  waived.  Wvman  v. 
Herard.  9   Okla.  35,  59  Pac   1009. 

The  proper  way  to  raise  the  question 
whether  a  cause  of  action  is  the  sub- 
ject   of    counterclaim   is   by    demurrer, 


and  all  objection  on  this  ground  is 
waived  by  failing  to  demur.  Lace  v. 
Fixen,  39  Minn.  46,  38  X.  W.  762; 
Walker  v.  Johnson,  28  Minn.  147,  9 
X.  W.  632, 

That  the  matter  is  not  a  proper  sub- 
ject of  counterclaim  can  only  be  tak- 
en advantage  of  by  demurrer.  First 
Xat.  Bank  v.  Laughlin,  4  X.  D.  391, 
61  X.  W.  473. 

41.  Colo. — For  insufficiency.  Code, 
1910,  §66.  Mont.— Rev.  Codes,  1907, 
§6556.  N.  Y.— Code  Civ.  Proc,  §494. 
Ohio.  — Code,  1910,  §11,323.  Wyo. 
Comp.   St.,   1910,   §4387. 

Demurrer  is  the  proper  remedy  if  the 
facts  alleged  do  not  constitute  a  coun- 
terclaim. Arnold  v.  Arnold,  119  X.  Y. 
Supp.    451. 

Where  the  counterclaim  is  in  the  na.- 
ture  of  a  complaint,  it  may  be  de- 
murred to  on  any  of  the  grounds  spe- 
cified in  Code  Civ.  Proc,  §495.  Where 
it  is  set  up  for  the  purpose  of  defeat- 
ing plaintiff's  recovery,  with  no  de- 
mand for  affirmative  judgment,  it  par- 
takes of  the  nature  of  a  special 
defense,  and  can  be  demurred  to  only 
on  the  ground  that  it  is  insufficient  in 
law  upon  its  face,  as  provided  by  Code 
Civ.  Proc,  §494.  Isbell-Porter  Co.  f. 
Heineman,  98   X.  Y.   Supp.   1018. 

A  counterclaim  which  demands  affirm- 
ative relief  is  not  open  to  a  demurrer 
on  the  ground  that  it  is  insufficient 
in  law  upon  the  face  thereof.  Sand  v. 
Kenney  Mfg.  Co.,  113  X.  Y.  Supp.  972. 

Where  special  answers  are  denomi- 
nated both  as  defenses  and  counter- 
claims and  set-offs,  the  sufficiency  of 
a  demurrer  thereto  is  to  be  tested  by 
determining  whether  the  facts  pleaded 
allege  any  one  of  the  three.  Isbell- 
Porter  Co.  V.  Heineman,  98  X.  Y.  Supp. 
1018. 

42.  Mont.— Rev.  Codes,  1907,  §6558. 
N.  Y.— T'ode  Civ.  Proc,  §495;  Isbell- 
Porter    Co.    V.    Heineman,     98     X.     Y. 
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fendant  to  the  relief  demanded,"  or  that  the  cause  of  action  stated 
is  not  pleadal)le  as  a  coiinterchiim  to  the  action.^* 

In  some  states  the  codes  provide  specifically  that  plaintiff  may  demur 
to  a  counterclaim  for  want  of  jurisdiction,"  or  want  of  legal  capacity 
to  maintain,  or  to  recover  upon  the  same,*"  or  where  it  appears  on 
the  face  thereof  that  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause,-*^  or  where  there  is  a  defect,-'^  or 
misjoinder,*^  of  parties,  or  where  several  causes  of  counterclaim  are 
improperly  joined,'"  or  are  not  separately  stated,"^^  or  where  the  allega- 
tions are  ambiguous,'-  or  indefinite  or  uncertain." 

Y.  Insufficiency  of  Reply.  —  In  states  where  a  reply  is  required, 
defendant  is  generally  permitted  to  demur  thereto  on  the  ground  that 
it  does  not  state  facts  sufficient  to  constitute  a  defense  to  the  new 
matter  set  up  in  the  answer,"  or  is  not  a  sufficient  reply  to  such  new 
matter,^^  or  is  insufficient  in  law  on  its  face.**"* 

Z.  Substantive  Defenses.  —  Generally  speaking,  a  demurrer  will 
lie  where  a  defense  to  the  action  is  shown  on  the  face  of  the  plaintiff's 
pleadings,  either  in  actions  at  law,"  or  suits  in  equity,'**  as,  for  ex- 


Supp.  1018.     Utah.— Comp.  Laws,  1907, 
§2977.     Wis.— St.,    L898,   §2658. 

43.  Ohio  Code,  1910,  §11,324.  Wyo. 
Comp.   St.,   1910,    §4388. 

44.  Mont. — Is  not  of  the  character 
specified  in  the  statute.  Rev.  Codes, 
1907,  §6558.  N.  Y.  — Code  Civ.  Proc, 
§495;  Isbell-Porter  Co.  t'. .  Heineman, 
98  N.  Y.  Supp.  1018.  Utah.— Comp. 
Laws,  1907,  §2977.  Wis.— St.,  1898, 
§2658.  Wyo. — Is  not  of  the  character 
specified  in  the  statute.  Comp.  St., 
1910,    §4388. 

If  the  facts  alleged  constitute  a 
good  set-off  in  favor  of  the  party  plead- 
ing them,  his  pleading  is  not  demur- 
rable for  insufficiency  though  it  pleads 
them  as  a  counterclaim  and  demands 
an  affirmative  judgment.  West  Allis 
Lumber  Co.  v.  Wiesenthal,  141  Wis. 
460,  124  N.  W.  498;  Schumacher  v. 
Seeger,    65    Wis.   394,   27    N.   W.   30. 

The  objection  is  waived  where  it  is 
apparent  on  the  face  of  the  complaint, 
if  not  taken  bv  demurrer.  Heber  r. 
Estate  of  Heber,  139  Wis.  472,  121 
N.  W.  328. 

45.  See  VII,  C,  snpra. 

46.  See  VII,  D,  supra. 

47.  iSee  VII,  E,  supra. 

48.  See  VII,  E,  siipra. 

49.  See  VII,  F,  supra. 

50.  See  VII,  G,  supra. 

51.  See  VII,  H,  supra. 

52.  See  VII,  K,  sxipra. 

53.  See  VII,  J,  supra. 

54.  Ark.— Kirbv's  Dig.,  §6110.  la. 
Code,  §3579.     Minn.— Eev.  Laws,  1905, 
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§4134;  Bailsman  v.  "Woodman,  33  Minn. 
512,  24  N.  W.  198.  Utah. — Comp.  Laws, 
19U7,    §2982.      Wis.— St.,    1S98,    §2663. 

Indiana. — "The  defendant  may  de- 
mur to  any  paragraph  in  the  reply,  on 
the  ground  that  the  facts  stated  tlicre- 
in  are  not  sufficient  to  avoid  the  para- 
graph of  answer,  or,  if  the  answer 
be  a  set-off  or  counterclaim,  any  part 
thereof."     Burns'  Ann.  St.,  1908,  §363. 

Defendant  may  demur  to  an  answer 
to  a  counterclaim,  and  plaintiff  to  a 
reply  to  such  answer.  Ind.  Burn's 
Ann.  St.,   1908,    §363. 

55.  Fla.-Gen.  St.,  1906,  §1441.  Ore. 
L.  O.  L.,  §80.  Wash.— Kern.  &  Ball. 
Ann.  Codes  &  St.,  §279. 

56.  Mont.— Rev.  Codes,  1907,  §6563. 
N.  Y.— Code  Civ.  Proc,  §493.  Ohio. 
Code,  1910,  §11,327.  Wyo.— Comp.  St., 
1910,  §4386. 

If  Insufficient. — Colo. — Code,  §66. 
Kan.— Gen.  St.,  1909,  §5698.  N.  C 
Rev.,  1905,  §486.  N.  D.— Rev.  Codes, 
1905,  §6865.  Okla.  — Comp.  Laws,  1909, 
§5643.  S.  C— Code  Civ.  Proc,  §176. 
S.  D.— Code  Civ.  Proc,  §132. 

57.  All  defenses,  other  than  those 
to  the  jurisdiction  or  in  abatement, 
shall  be  made  by  an  answer  or  by  a 
demurrer.      Conn.   Gen.   St.,   1902,   §607. 

A  complaint  setting  forth  facts  con- 
stituting a  cause  of  action  and  facts 
constituting  a  defense  thereto  is  bad 
on  demurrer.  Hallock  r.  Dillon,  132 
N.  Y.   Supp.   796. 

58.  A   defense   in   a   suit   in   equity 
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ample,  the  defense  of  contributory  negligence,^^  or  estoppel."*' 

There  is  a  conflict  of  authority  as  to  whether  the  defenses  of  fraud,"^ 
or  bona  fide  purchaser  may  be  so  raised.''^ 

That  the  contract  sued  on  is  void  may  be  taken  advantage  of  by 
demurrer  j*^^   but  the  contrary  is  true  where  it  is  merely  voidable.*^* 

Former  adjudication  may  generally  be  taken  advantage  of  by  de- 
murrer if  apparent  on  the  face  of  the  pleading,''^  though  there  is 
authority  to  tlie  contrary,^® 

Statute  of  Frauds.  —  In  some  states  the  defense  of  the  statute  of 
frauds  may  be  taken  advantage  of  by  demurrer,"  while  in  others  it 


may  be  taken  by  demurrer.  Mass.  Eev. 
Laws,  1902,  c.  159,  §1.3,  p.  1390. 

A  demurrer  is  applicable  to  any  de- 
fense which  may  be  made  out  from 
the  allegations  in  a  bill.  Taylor  v. 
Holmes,   14  Fed.   498. 

Matters  detrimental  to  complain- 
ant's case  alleged  in  the  bill  may  be 
taken  advantage  of  by  demurrer  un- 
less explained.  Post  v.  Beacon  Vacuum 
Pump  &  Electrical  Co.,  89  Fed.  1,  32 
C.  C.  A.  151. 

"Matter  in  bar  can  be  taken  ad- 
vantage of  by  demurrer  when  it  is 
stated  without  sufficient  avoidance  in 
the  bill  itself."  Prescription.  Miles 
V.  United  Box  Board  Co.  (Me.),  80  Atl. 
706. 

Matter  in  bar  of  the  relief  sought 
by  thd  bill  may  form  the  subject  of 
a  demurrer  if  it  is  fully  set  forth  and 
apparent  on  the  face  of  the  bill,  and 
there  is  no  further  matter  to  control 
it.     Tappan  v.  Evans,  11  N.  H.  311. 

In  an  action  for  libel  the  defense 
of  privilege,  being  affirmative  in  its 
nature,  can  be  raised  by  demurrer  only 
when  all  the  facts  essential  to  its  ex- 
istence appear  in  the  petition.  Bibb 
r.  Crawford,  6  Ga.  App.  145,  64  S.  E. 
488. 

59.  Ga.— Paterson  f.  Central  E.  & 
B.  Co.,  85  Ga.  653,  11  S.  E.  872.  Ind. 
Roberts  f.  Indianapolis  St.  E.  Co.,  158 
Ind.  634,  64  N.  E.  217.  Ky.— Favre  v. 
Louisville  &  N.  E.  Co.,  91  Ky.  541, 
16  S.  W.  370.  Minn.— Clark  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  28  Minn. 
69,  9  N.  W.  75. 

60.  Stone  r.  Cook,  179  Mo.  534,  64 
S.  W.  287,  78  S.  W.  801. 

61.  In  Michigan  it  may  not  be. 
People  V.  Detroit,  G.  H.  &  M.  E.  Co. 
(Mich.),  135  N.  W.  87. 

62.  In  Minnesota  it  may  be.  New- 
ton V.  Newton,  46  Minn.  33,  48  N.  W. 

450. 


In  Tennessee  it  may  not  be.  Dunham 
V.  Harvey,  111  Tenn.  620,  69  S.  W. 
772. 

63.  That  the  note  sued  on  was  ex- 
ecuted on  Sunday.  Clough  v,  Gog- 
gins,  40  Iowa  325. 

Not  unless  its  invalidity  appears  on 
the  face  of  the  petition.  Coons  v. 
Green,  55  Tex.  Civ.  App.  612,  120  S.  W. 
1108. 

64.  Advantage  of  such  fact  can 
only  be  taken  by  answer.  Western 
Union  Tel.  Co.  v.  Eskridge,  7  Ind.  App. 
208,  33  N.  E.   238. 

65.  Ga. — Williams  v.  Cheatham,  99 
Ga.  301,  25  S.  E.  698.  lU.— Ferriman 
v.  Gillespie,  250  111.  369,  95  N.  E.  495. 
N.  M.— Lockhart  v.  'Leeds,  12  N.  M. 
156,  76  Pac.  312.  Tex.— Fricke  %•. 
Wood,  31  Tex.  Civ.  App.  167,  71  S.  W. 
784. 

In  Equity. — Keen  v.  Brown,  46  Fla. 
487,  35  So.  401;  Holtheide  V.  Smith's 
Guardian,  27  Ky.  L.  Eep.  60,  84  S.  W. 
321. 

Not  Unless  It  Is  Apparent  on  the 
Face  of  the  Pleading. — Eeid  v.  Cald- 
well, 120  Ga.  718,  48  S.  E.  191;  First 
Nat.  Bank  v.  Williams,  126  Ind.  423, 
26  N.  E.  75. 

66.  Since  it  is  not  enumerated 
among  the  statutory  grounds  of  de- 
murrer, and  this  is  particularly  true 
where  it  does  not  appear  on  the  face 
of  the  petition.  Beattie  Mfg.  Co.  v. 
Gerardi.  166  Mo.  142,  65  S.  W.  1035. 

67.  Harper  v.  Goldsehmidt,  156  Cal. 
245,  104  Pac.  4.51;  Wilson  Sewing  Ma- 
chine  Co.  f.   Schnell,  20  Minn.  40. 

Where  it  affirmatively  appears  that 
the  contract  is  verbal  and  within  the 
statute,  and  there  is  no  showing  of 
part  performance.  Eussell  f.  Wiscon- 
sin, M.  &  P.  E.  Co.,  39  Minn.  145,  39 
N.  W.  302. 

That  the  contract  on  which  a  counter- 
claim is  based  is  void  under  the  stat- 
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can  only  be  set  up  by  answer  even  though  it  is  apparent  on  the  face 
of  the  complaint."^  „     ,         ,  , 

Limitations.  —  In  equity  limitations  may  generally  be  taken  advan- 
tage of  by  demurrer  if  apparent  on  the  face  of  the  bill,""  though  the 
courts  of  some  states  hold  to  the  contrary^" 

At  common  law  the  defense  of  the  statute  of  limitations  could  not 
be  taken  advantage  of  by  demurrer  in  actions  at  law,  even  though  it 
appeared  from  the  face  of  the  pleading  that  the  action  was  barred, 
and  this  rule  still  obtains  in  some  jurisdictions."      In    most    states, 


ute  of  frauds,  where  it  affirmatively 
appears  on  the  face  of  the  complaint 
that  it  is  not  in  writing.  Mendelsohn 
V.   Banov,   57   S.   C.    147,   35   S.    E.   499. 

It  Must  Affirmatively  Appear  That 
the  Cause  of  Action  Is  Barred.— A  de- 
murrer will  not  lie  unless  the  complaint 
affirmatively  shows  that  the  contract 
is  oral.  Levy  v.  Ryland,  32  Nev.  460, 
109    Pac.    905,    and    cases    cited. 

Not  where  the  complaint  is  silent 
as  to  whether  or  not  the  contract  is 
in  writing.  Levy  t\  Ryland,  32  Nev. 
460,   109   Pac.   905. 

Not  where  there  is  no  allegation  in 
the  petition  that  the  agreement  was 
not  in  writing  and  it  is  not  necessary 
to  allege  that  it  was.  Horn  v.  Sham- 
blin,  57  Tex.  243. 

Where  the  petition  does  not  show 
that  a  contract  within  the  statute  of 
frauds  is  in  writing,  it  is  demurrable. 
Fiscal  Court  v.  Board  of  Trustees  (Ky.). 
118  S.  W.  298;  Smith  V.  Theobald,  86 
Ky.'l41,  5  S.  W.  394. 

In  Iowa  the  statute  expressly  pro- 
vides that  defendant  may  demur  to  the 
petition  where  it  fails  to  show  that 
the  cause  of  action  is  in  writing  where 
it  should  be  so  evidenced.  Code,  §3561. 
Babcock  v.  Meek,  45  Iowa  137. 

Where  the  defect  is  apparent  on  the 
face  of  the  petition,  the  objection  must 
be  taken  by  demurrer  rather  than  by 
answer,  and  if  not  so  taken  it  will  be 
deemed  waived.  Wiseman  v.  Thomp- 
son, 94  Iowa  607,  63  N.  W.  346. 

68.  Phillips  V.  Hardenburg,  181  Mo. 
463,  80  S.  W.   891. 

69.  XT.  S. — McDonald  v.  Thompson, 
184  U.  S.  71,  22  Sup.  Ct.  297,  46  L.  ed. 
437;  Coddington  v.  Pensaeola  &  G.  R. 
Co.,  103  U.  S.  409,  26  L.  ed.  400;  Na- 
tional Bank  v.  Carpenter,  101  U.  S. 
567,  25  L.  ed.  815;  City  of  Memphis 
V.  Postal  Tel.  Cable  Co.,  145  Fed.  602, 
76  C.  C.  A.  292;  Taylor  v.  Holmes,  14 
Fed.  498.  Ala. — Tyson  v.  Austill,  168 
Ala.   525,   53    So.   263;   Fowler   v.   Ala- 
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bama  Iron  &  Steel  Co.,  164  Ala.  414, 
51  So.  393;  Van  Ingin  v.  Duffin,  158 
Ala.  318,  48  So.  507;  Allen  v.  Clarke, 
106  Ala.  600,  17  So.  713.  III.— Peterson 
r.  Manhattan  Life  Ins.  Co.,  244  111. 
329,  91  N.  E.  466;  Porter  r.  Armour 
&  Co.,  241  111.  145,  89  N.  E.  356; 
Wieczorek  v.  Adamski,  114  111.  App. 
161.  Me. — Mooers  r.  Kennebec  &  P. 
R.  Co.,  58  Me.  279.  Md.— Belt  r.  Bowie, 
65  Md.  350,  4  Atl.  295.  Vt.— Wilder 's 
Exr.  V.  Wilder,  82  Vt.  123,  72  Atl. 
203;  Sherman  r.  Windsor  Mfg.  Co., 
57  Vt.  57.  W.  Va. — Crawford's  Admr. 
V.  Turner's  Admr.,  67  W.  Va.  564,  68 
S.  E.  179.  Wis. — Howell  v.  Howell, 
15  Wis.  55. 

Must  clearly  and  distinctly  appear 
from  the  bill.  Bacon  r.  Rives,  106 
U.   S.   99,   1    Sup.   Ct.   3,   27   L.   ed.    69. 

Not  where  the  bill  does  not  allege 
the  giving  of  a  statutory  notice  neces- 
sary to  start  the  running  of  limita- 
tions.    Baker   v.   Atkins,    62   Me.    205. 

70.  People  r.  Detroit,  G.  H.  &  M.  R. 
Co.    (Mich.),   135  N.  W.  87. 

71.  U.  S.  — Gray  v.  Grand  Trunk 
Western  R.  Co.,  156-  Fed.  736,  84  C. 
C.  A.  392.  Ala. — Norton  v.  Kumpe, 
121  Ala.  446,  25  So.  841;  Huss  r.  Cen- 
tral R.  &  B.  Co.,  66  Ala.  472.  111. 
Heimberger  v.  Elliot  Switch  Co.,  245 
Til.  448,  92  N.  E.  297;  Peterson  r.  Man- 
hattan Life  Ins.  Co.,  244  111.  329,  91 
N.  E.  466;  Lesher  v.  United  States 
Fidelity  &  Guaranty  Co.,  239  111.  502, 
88  N.  E.  208;  Langan  i'.  Mik 's  Grove 
Special  Drainage  Dist.,  239  HI.  430, 
88  N.  E.  182;  Wall  r.  Chesapeake  & 
O.  R.  Co.,  200  111.  66,  65  N.  E.  632. 
In  mandamus.  Mass. — Miller  f.  Aid- 
rich,  202  Mass.  109,  88  N.  E.  441; 
Hodgdon  v.  Haverhill,  193  Mass.  327, 
79  N.  E.  818.  N.  J.— Oram  r.  Mayor, 
etc.,  of  New  Brunswick,  64  N.  J.  L. 
19,  44  Atl.  883.  N.  Y.— Zebley  i-.  Farm- 
ers'  Loan  &  Trust  Co.,  139  N.  Y.  461, 

I  34  N.  E.  1067. 
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however,  limitations  may  now  be  availed  of  by  demurrer  where  it 
is  apparent  on  the  face  of  the  pleading.''^     It  is  specifically  enum- 


At  Common  Law. — Howell  v.  Howell, 
15  Wis.  55. 

Under  the  English  practice  it  eannot 
be.  Chemung  Canal  Bank  v.  Lowery, 
93  U.  S.  72,  23  L.  ed.  806. 

72.  U.  S.— Bauserman  v.  Blunt,  147 
U.  S.  647,  13  Sup.  Ct.  466,  37  L.  ed. 
316;  Upton  v.  McLaughlin,  105  U.  S. 
640,  26  L.  ed.  1147;  Chemung  Canal 
Bank  v.  ILowery,  93  U.  S.  72,  23  L.  ed. 
806;  Kendall  v.  United  'States,  107  U.S. 
123,  2  Sup.  Ct.  277,  27  L.  ed.  437  (ac- 
tion against  the  United  States  in  the 
court  of  claims).  Ariz. — Wagner  f. 
Boyce,  6  Ariz.  71,  52  Pae.  1122.  Cal. 
McFarland  v.  Holcomb,  123  Cal.  84,  55 
Pac.  761;  Canieron  r.  City  &  County  of 
San  Francisco,  68  Cal.  390,  9  Pac.  430. 
Colo,— Brown  v.  Bell,  46  Colo.  163,  103 
Pac.  380,  23  L.  R.  A.  (X.  S.)  1096.  Ga. 
Mf'Claren  v.  Williams,  132  Ga.  352, 
64  S.  E.  65;  Thornton  r.  Jackson,  129 
Ga.  700,  59  S.  E.  905;  Lang  &  Co. 
V.  Camp  Phosphate  Co.,  113  Ga.  1011, 
39  S.  E.  474;  Caldwell  v.  Montgomery, 
'8  Ga.  106.  Idaho. — Chemung  Mining 
Co.  V.  Hanley,  9  Idaho  786,  77  Pac. 
226.  Kan,  — Walker  r.  Fleming,  37  Kan. 
171,  14  Pac.  470.  Md.— Attrill  r.  Hunt- 
ington, 70  Md.  191,  16  Atl.  651,  2  L. 
R.  A.  779;  Biays  v.  Roberts,  68  Md. 
510,  13  Atl.  366.  Minn.— Thornton  v. 
City,  106  Minn.  233,  118  N.  W.  834; 
Board  of  County  Comrs.  f.  Miller,  101 
Minn.  294,  112  N.  W.  276;  Minneapolis 
Threshing  Mach.  Co.  r.  Jones,  89  Minn. 
184,  94  N.  W.  551;  Trebby  v.  Simmons, 
38  Minn.  508,  38  N.  W.  693;  Litch- 
field V.  McDonald,  35  Minn.  167,  28 
N.  W.  191.  Mo.— Burrus  v.  Cook,  215 
Mo.  496,  114  S.  W.  1065,  117  Mo.  App. 
38.5,  93  S.  W.  888;  State  v.  Bird,  22 
Mo.  470;  St.  Louis  Gas  Light  Co.  v. 
City  of  St.  Louis,  84  Mo.  202,  affirm- 
ing, 11  Mo.  App.  55.  Neb. — Bank  of 
Miller  v.  Moore,  81  Neb.  566,  116  N. 
W.  167;  Newman  Grove  State  Bank  v. 
Linderholm,  68  Neb.  364,  94  N.  W. 
616;  Hower  r.  Aultman,  27  Neb.  251, 
42  N.  W.  1039;  Hurlev  V.  Cox,  9  Neb. 
2^0,  2  N.  W.  705.  Nev.— State  v.  Yel- 
low Jacket  S.  M.  Co.,  14  Nev.  220. 
Tenn. — Thompson  v.  C,  N.  O.  &  T.  P. 
R.  Co.,  109  Tenn.  268,  70  S.  W.  612; 
Whaley  v.  Catlett,  103  Tenn.  347,  53 
S.  W.  131.  Tex.— Hudson  v.  Wheeler, 
34   Tex.   356;    Pryor  v.   Moore,    8    Tex. 


250;  Coles  r.  Kelsey,  2  Tex.  541. 
Utah.  — Nelden-Judson  Drug  Co.  v.  Com- 
mercial Nat.  Bank,  27  Utah  59,  74  Pac. 
195;  Fullerton  f.  Bailey,  17  Utah  85, 
53  Pac.  1020;  Thomas  v.  Glendinning, 
13  Utah  47,  44  Pac.  652.  Wyo,— Co- 
lumbia Sav.  &  Loan  Assn.  v.  Clause, 
13  Wyo.  166,  78  Pac.  708;  Marks  v. 
Board  of  Comrs.,  11  Wyo.  488,  72  Pac. 
894;  Cowhick  v.  Shingle,  5  Wyo.  87, 
37  Pac.  689,  25  L.  R.  A.  608;  Bonni- 
field  V.  Price,  1  Wyo.  172. 

Where  the  petition  shows  that  the 
action  is  barred  and  that  plaintiff  is 
not  within  any  of  the  statutory  ex- 
ceptions which  save  his  right  to  sue. 
Stillwell  V.  Leavy,  84  Ky.  379;  Chiles 
V.  Drake,  2  Met.   (Ky.)   i46. 

The  rule  is  otherwise  where  the  pe- 
tition does  not  show  that  plaintiff  is 
not  within  any  of  the  statutory  ex- 
ceptions. Com.  V.  Oardner,  17  Ky.  L. 
Rep.   75. 

The  statute  will  not  be  applied  on 
general  demurrer  to  the  whole  petition 
unless  it  goes  to  defeat  the  whole 
case  as  presented  by  the  petition,  and 
hence  will  not  be  applied  to  defeat 
the  claims  of  a  part  only  of  the  plaint- 
iffs where  there  is  a  possibility  of  sav- 
ing exceptions  in  favor  of  the  others, 
which  are  not  excluded  by  the  aver- 
ments of  the  petition.  Spalding  v. 
St.  .Joseph  Industrial  School,  21  Ky. 
L.  Rep.  1107.  See  also  Schneider  v. 
Schleutker,  23  Ky.  L.  Rep.  951;  Farm- 
ers Nat.  Bank  v.  Stone,  22  Ky.  L. 
Rep.  831. 

It  must  affirmatively  appear  on  the 
face  of  the  pleading  that  the  cause  of 
(action  is  barred.  Cal. — Williams  v. 
Bergin,  116  Cal.  56,  47  Pac.  877;  Dona- 
hue V.  Stockton  Gas  &  E.  Co.,  6  Cal. 
App.  276,  92  Pac.  196.  Md.— Sinclair 
1-.  Auxiliary  Realty  Co.,  99  Md.  223, 
57  Atl.  664.  Neb.— Bank  of  Bladen  v. 
David,  53  Neb.  608,  74  N.  W.  42;  Mills 
f.  Rice,  3  Neb.  76.  Tex, — Rucker  v. 
Dailey,  66  Tex.  284,  1  S.  W.  316; 
Sievert  V.  Underwood  (Tex.  Civ.  App.), 
124  S.  W.  721;  Newsom  &  Johnson  v. 
Sharman  (Tex.  Civ.  App.),  119  S.  W. 
912.  Wyo. — Columbia  Sav.  &  Loan 
Assn.  V.  Clause,  13  Wyo.  166,  78  Pac. 
708;  Marks  v.  Board  of  Comrs.,  11 
Wyo.  488,   72  Pac.   894. 

IXoi  when  it  does  not  appear  on  the 
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erated  among  the  statutory  grounds  of  demurrer  in  some  of  tlio  states." 
Laches  may  generally  be  availed  of  on  demurrer/*  especially  where 


face  of  the  complaint  when  the  cause 
of  action  accrued,  as  where  the  date 
is  allegred  under  a  videlirit.  Conroy 
V.   Oregon   Constr.   Co.,   23   Fed.    71. 

The  statute  of  limitations  is  a  de- 
fense which  plaintiff  is  not  bound  to 
negative.  French  v.  Busch,  189  Fed. 
480. 

73.  la.— Code,  §3561.  Ohio.  — Code, 
1910,  §11,309;  Seymour  v.  Railway  Co., 
44  Ohio  St.  12,  4  N.  E.  236;  Combs  v. 
Watson,  32  Ohio  St.  228;  Vore  v.  Wood- 
ford, 29  Ohio  St.  245.  Ore.— L.  O.  L., 
§68;  Scott  V.  Christenson,  46  Ore.  417, 
'80  Pac.  731.  Wash.— Eem.  &  Ball. 
Ann.  Codes  &  St.,  §§155,  259;  Joergen- 
son  V.  Joergenson,  28  Wash.  477,  68 
Pac.  913;  Board,  etc.  v.  First  Presby- 
terian Church,  19  Wash.  455,  53  Pac. 
671.     Wis.— St.,  1898,   §2649. 

Is  Not  Raised  By  a  Demurrer  For 
Want  of  Facts. — .Joergenson  v.  .Joergen- 
son, 28  Wash.  477,  68  Pac.  913;  Board, 
etc.  V.  First  Presbyterian  Church,  19 
Wash.  455,  53  Pac.  671. 

It  must  affirmatively  appear  on  the 
face  of  the  pleading  that  the  action 
is  barred.  Goring  v.  Fitzgerald,  105 
Iowa  507,  75  N.  W.  358;  Hawkins  r. 
Donncrberg,  40  Ore.  97,  66  Pac.  691; 
Weiss  V.  Bethel,  8   Ore.   523. 

Will  Not  Lie  To  a  Part  Only  of 
the  Claim. — Oregon  v.  Portland  Gen. 
Elec.    Co.,   53    Ore.    162,   99   Pac.   427. 

Is  waived  if  not  taken  advantage 
of  by  demurrer  where  it  appears  on 
the  face  of  the  complaint.  Spaur  v. 
McBee,  19  Ore.  76,  23  Pac.  818. 

May  be  raised  by  answer  where  it 
does  not  clearly  appear  on  the  face 
of  the  complaint.  Damon  V.  Leque,  17 
Wash.    573,    50    Pac.    485. 

Contract  Limitations.  — As  to  whether 
this  provision  applies  in  the  case  of 
a  contract  limitation  see  Ausplund  r. 
Aetna  Indemnity  Co.,  47  Ore.  10,  81 
Pac.  577,  82  Pac.  12. 

74.  U.  S.— Hardt  v.  Heidweyer,  152 
U.  S.  547,  14  Sup.  Ct.  671,  38  L.  ed. 
548;  Bryan  v.  Kales,  134  U.  S.  126, 
10  Sup.  Ct.  435,  33  L.  ed.  829;  Speidel 
V.  Henrici,  120  U.  S.  377,  7  Sup.  Ct. 
610,  30  L.  ed.  718;  Wollensak  r. 
Eeiher,  115  U.  S.  96,  5  Sup.  Ct. 
1137,  29  L.  ed.  350;  Lansdale  v.  Smith, 
106  U.  S.  391,  1  Sup.  Ct.  350,  27  L. 
ed.  219;  Coddington  v.  Pensacola  &  Gr. 
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R.  Co.,  103  U.  S.  409,  26  L.  ed.  400; 
Maxwell  v.  Kennedy,  8  How.  210,  12 
L.  ed.  1051;  Post  i".  Beacon  Vacuum 
Pump  &  Electrical  Co.,  89  Fed.  1,  32 
C.  C.  A.  151;  Robinson  r.  Mutual  Re- 
serve Life  Ins.  Co.,  175  Fed.  629;  Tay- 
lor V.  Holmes,  14  Fed.  498.  Ala. 
Snodgrass  r.  Snodgrass,  58  So.  201; 
Tyson  V.  Austil,  168  Ala.  525,  53  So. 
263;  Fowler  v.  Alabama  Iron  &  Steel 
Co.,  164  Ala.  414,  51  So.  393;  Van 
Tngin  v.  Duffin,  158  Ala.  318,  48  So. 
507;  Allen  r.  Clarke,  106  Ala.  600,  17 
So.  713.  Cal.  — Kleinclaus  r.  Dutard, 
147  Cal.  245,  81  Pac.  516;  Hopkins  v. 
Lewis  (Cal.  App.),  122  Pac.  433.  Del. 
Martin  v.  Martin,  74  Atl.  864,  Fla. 
Murrell  v.  Peterson,  57  Fla.  480,  49 
So.  31.  111.— Clary  v.  Schaack,  253  111. 
471,  97  N.  E.  1070;  Porter  v.  Armour 
&  Co.,  241  111.  145,  89  N.  E.  356;  Ven- 
ner  v.  Chicago  City  R.  Co.,  236  111. 
349,  86  N.  E.  266;  Schnell  v.  Rock 
Island,  232  111.  89,  83  N.  E.  462; 
Coolidge  r.  Rhodes,  199  111.  24,  64 
N.  E.  1074,  14  L.  R.  A.  (N.  S.)  874. 
Kan.  — City  of  Leavenworth  v.  Doug- 
lass, 59  Kan.  416,  53  Pac.  123.  Md. 
Xoble  r.  Turner,  69  Md.  519,  16  Atl. 
124.  Mass. — Stewart  v.  Jovce,  201 
Mass.  301,  87  N.  E.  613;  Tetrault  V. 
Fournier,  187  Mass.  58,  72  N.  E.  351. 
Minn. — Sanborn  r.  Eads,  38  Minn.  211, 
36  X.  W.  338.  Neb.— Hawley  v.  Von 
Lanken,    75   Neb.   597,   106   N.   W.  456. 

"Where  the  bill  distinctly  and  with- 
out the  aid  of  inference  discloses 
laches,  and  no  valid  excuse  for  delay 
is  pleaded."  Bower  v.  Stein,  177  Fed. 
673,  101  C.  C.  A.  299. 

Regardless  of  whether  the  bill  at- 
tempts to  excuse  the  delay.  Kerfoot 
r.  Billings,  160  HI.  563,  43  N.  E.  804; 
Wieczorek  v.  Adamski,  114  111.  App. 
161. 

Only  when  it  appears  on  the  face  of 
the  bill.  Turners  Falls  Fire  Dist.  v. 
Miller's  Falls  Water  Supply  Dist.,  189 
Mass.   263,   75   N.   E.   630. 

It  need  not  of  necessity  be  con- 
sidered on  demurrer.  London  Guaran- 
tee &  Ace.  Co.  V.  Bell  Tel.  Co.,  171  Fed. 
278. 

Lapse  of  Time. — Adverse  possession. 
Williams  v.  First  Presbyterian  Soc,  1 
Ohio   St.  478. 
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the  bill  attempts  to  excuse  the  delay/^  though  there  is  authority  to 
the  contrary.'** 

A.A.  Miscellaneous  Grounds.  —  Want  of  profert/ "  that  the  plead- 
ing sets  out  the  evidence  rather  than  the  facts  deduced  therefrom,*^ 
that  essential  facts  are  hypothetically  pleaded/^  that  matter  in  abate- 
ment is  pleaded  in  bar,*°  and  that  a  plea  is  not  drawn  out,*^  have 
been  held  to  be  grounds  of  demurrer. 

That  a  pleading  was  filed  too  late,-^  or  without  leave  of  court,*' 
is  not  ground  for  demurrer. 

That  the  declaration  is  not  entitled  in  any  court  or  term,**  that  a 
pleading  is  sham  or  frivolous,*^  designating  a  party  by  initials  instead 
of  by  his  full  Christian  name,*^  unnecessarily  numbering  the  para- 
graphs of  a  pleading,"  failure  to  show  that  leave  was  obtained  to  sue,*^ 
clerical  errors,*^  and  impertinence,^°  are  not  reached  by  demurrer  un- 
der the  codes.  A  fraudulent  omission  to  stamp  an  instrument  sued 
on  has  been  held  not  to  be  ground  for  demurrer.''^ 

That  the  action  is  prematurely  "brought  is  ground  for  demurrer,  both 
under  the  rules  of  common-law  pleading  and  under  the  codes  and 
practice  acts.''- 

Defects  or  mistakes  in  the  writ   are  not  ground  for  demurrer.®' 


75.  Coryell  r.  Klehm,  157  111.  462, 
41  X.  E.  864;  Wieczorek  v.  Adamski, 
114    111.    App.   161. 

76.  Mich.— People  v.  Detroit,  G.  H. 
&  :M.  R.  Co.,  135  X.  W.  87.  N.  Y. 
Sage  r.  Culver,  147  X.  Y.  241,  41  X.  E. 
513;  Zeblev  v.  Farmers'  Loan  &  Trust 
Co.,  139  N.  Y.  461,  34  X.  E.  1067. 
Vt.— Wilder 's  Exr.  r.  Wilder,  82  Vt. 
123,  72  Atl.  203;  Gleason  r.  Carpenter, 
74  Yt.  399,  52  Atl.  966;  Drake  v.  Wild, 
65  Yt.  611,  27  Atl.  427;  Payne  v. 
Hathawav,  3  Yt.   212. 

77.  Tenn.  Shannon's  Code,   §4608. 

78.  Hagerman  r.  Wigent,  108  Mich. 
192,  65  X.  W.   756. 

79.  Strooek  Plush  Co.  v.  Taleott,  113 
N.  Y.  Supp.  214. 

80.  Xorris  v.  Scott,  6  Ind.  App.  18, 
32  X.  E.  103. 

81.  Plea  of  set-off.  Voigtmann  v. 
Wilmington  Trust  &  Bldg.  Corp.,  7 
Penne.   (Del.),  265,  78  Atl.  920. 

82.  Xorthum  v.  Kellogg,  15  Conn. 
569. 

That  a  plea  puis  darrein  continuance 
was  not  filed  in  proper  time.  Rowell 
f.  Harden,  40  Me.  582;  Thomas  v.  Van 
Doren,  Pease  &  Peers,  6  Mo.  201. 

83.  Amended  pleading.  Harvey  v. 
Meigs  (Cal.  App.),  119  Pac.  941;  Co- 
lumbia Sav.  &  Loan  Assn.  v.  Clause,  13 
Wvo.  166,  78  Pac.  708. 

54.     Jordan  r.  Hart,  14  Ark.   184. 


85.  Williams  v.  Williams,  115  Iowa 
520,   88   X.   W.   1057. 

Where  an  answer  is  evasive,  equiv- 
ocal and  frivolous,  the  remedy  is  by 
motion  to  strike  rather  than  general 
demurrer.  Fosdick  v.  Kingdoods,  5  Ohio 
X.    P.    330. 

86.  Gardner  f.  McClure,  6  Minn. 
250. 

87.  Of  a  petition  which  states  a  sin- 
gle cause  of  action.  Minter  v.  Gose, 
13  Wyo.   178,  78  Pac.  948. 

88.  To  sue  a  receiver.  Leuthold  v. 
Young,  32   Minn.   122,  19  X.  W.  652. 

Failure  to  obtain  leave  to  sue  on  the 
bond  of  an  assignee  in  insolvency.  Mc- 
Collister  v.  Bishop,  78  Minn.  228,  80 
X.  W.  1118;  Leuthold  v.  Young,  32 
Minn.   122,   19  X.  W.  652. 

89.  In  the  copy  of  the  complaint 
served.  Hall  v.  Marvin,  126  X.  Y,  Supp. 
206. 

90.  Remedy  is  by  motion.  Hayden 
t*.  Anderson,  17  Iowa  158;  Sparks  V. 
Smeltzer,   77  Kan.  44,  93  Pac.  338. 

91.  Campbell  v.  Wilcox,  10  Wall. 
(U.   S.)    421,   19  L.  ed.  973. 

92.  Smith  r.  Jewell,  71  Conn.  473, 
42  Atl.  657.  See  also  Southey  v.  Dowl- 
ing,  70  Conn.  153,  39  Atl.  113;  Gate 
City  Fire  Ins.  Co.  v.  Thornton,  5  Ga. 
App.  585,  63  S.  E.  638;  Realty  Co.  v. 
Ellis,   4   Ga.   App.   402.   61   S.  E.   832. 

93.  Defendant  cannot  demur  for  de- 
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In  equity  the  failure  of  a  bill  to  pray  for  process,"*  or  the  failure  to 
name  the  defendants  against  whom  process  is  prayed,"^  is  ground  for 
demurrer. 

Service.  —  That  a  pleading  has  not  been  served  is  not  ground  for 
demurrer,"^  nor  is  a  delect  in  the  service  of    a    writ    of    replevin." 

The  question  of  venue  may  generally  be  raised  by  demurrer,  where 
apparent  on  the  face  of  the  pleading.'-*'^ 

That  necessary  facts  are  alleged  liy  way  of  conclusion  only  is  ground  for 
demurrer   under  the   common-law   system  of   pleading,""   and   under 

the  codes.^ 

Argumentativeness  is  ground  for  demurrer  under  the  common-law 
system  of  pleading,^  but  not  under  the  codes.^ 

Objections  to  Amendments.  —  The  objection  that  an  amended  pleading 
sets  up  a  new  cause  of  action,*  or  defense,^  or  substitutes  new  parties," 


feets  or  mistakes  in  the  writ,  since  a 
demurrer  never  reaches  the  writ.  Will's 
Gould  PI.   471. 

The  form  and  validity  of  the  sum- 
mons cannot  be  challenged  by  demurrer 
to  the  declaration,  since  it  forms  no 
part  of  it.  Lott  v.  LeventhaJ,  80  N.  J. 
L.   216,   76  Atl.  328. 

94.  Armstrong  Cork  Co.  v.  Mer- 
chants Refrigerating  Co.,  171  Fed.  778; 
United  States  v.  Agler,  62  Fed.  824. 

95.  Is  a  defect  of  form.  Keen  v. 
Jordan,  13  Fla.  327. 

That  the  prayer  for  process  of  sub- 
poena does  not  contain  the  names  of 
all  the  defendants  named  in  the  intro- 
ductory part  of  the  bill.  Goebel  v. 
American  Ey.  Supply  Co.,  55  Fed.  825. 

96.  That  a  bill  has  not  been  served 
is  not  ground  for  demurrer  to  the 
same.  Livingston  v.  Marshall,  82  Ga. 
281,  11   S.  E.  542. 

97.  Objections  to  the  authority  of 
the  officer  who  served  a  writ  of  re- 
plevin and  to  the  form  of  the  replevin 
bond  taken  in  the  course  of  the  serv- 
ice.    Smith  V.  Dexter,  121  Mass.  597. 

98.  In  transitory  actions  the  omis- 
sion of  a  county  in  the  declaration  can 
be  taken  advantage  of  only  by  de- 
murrer.    Will's  Gould  PI.  296. 

May  be  raised  by  special  demurrer 
when  a  special  appearance  is  made  for 
that  purpose  only,  and  before  answer- 
ing to  the  merits.  Ware-Kramer  To- 
bacco Co.  V.  American  Tobacco  Co.,  178 
Fed.  117. 

That  a  suit  in  equity  is  brought  in 
the  wrong  county.  Pollard  v.  Phalen, 
98  Miss.  155,  53  So.  453. 

99.  Mobile  Electric  Co.  v.  Sanges, 
169    Ala.    341,    53    So.    176;    Tyson    v. 
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Austin,  168  Ala.  525,  53  So.  263; 
DeLeon  v.  Walters,  163  Ala.  499,  50  So. 
934. 

In  Georgia. — Southern  R.  Co.  t" .  King, 
217  U.  S.  524,  30  Sup.  Ct.  594,  54  L. 
ed.  868,  affirming  160  Fed.  332. 

1.  Middaugh  r.  Wilson,  30  Ind.  App. 
112,  65  ^'.  E.  555.  See  also  Morris  v. 
Scott,  6  Ind.  App.  18,  32  N.  E.  103; 
Isolin  V.  Simon,  62  Minn.  128,  64  N.  W. 
143. 

2.  Defenses  which  are  merely  argu- 
mentative denials  are  demurrable.  Sov- 
ereign Bank  of  Canada  v.  Stanley,  176 
Fed.   743. 

3.  Davis  V.  Bonar  &  Kearns,  15  Iowa 
171. 

4.  Remedy  is  by  motion  to  strike. 
Ala.  — North  Italian  Colonial  Co.  v. 
Janovich— Calafiore  Co.,  166  Ala.  201, 
52  So.  339;  Moore  f.  First  Nat.  Bank, 
139  Ala.  595,  36  So.  777.  Ga.— Mc- 
Gehee  v.  Jones,  10  Ga.  127.  la.— Wil- 
liams V.  Williams,  115  Iowa  520,  88 
N.  W.  1057.  Mo. — Beattie  Mfg.  Co.  v. 
Gerardi,    166   Mo.   142,    65   S.   W.   1035. 

A  demurrer  cannot  properly  be  sus- 
tained to  an  amended  pleading  at  the 
next  term  on  the  ground  that  it  is  a 
departure  from  the  original  pleading. 
Randolph's  Admr.  r.  Snyder,  139  Ky. 
159,   129   S.    W.   562. 

5.  That  an  amended  answer  is  a 
departure  from  the  original  one  cannot 
be  raised  bv  demurrer.  Tecumseh  State 
Bank  t\  Maddox,  4  Okla.  583,  46  Pac. 
563. 

6.  Remedy  is  by  motion  to  strike. 
North  Italian  Colonial  Co.  r.  Janovich- 
Calafiore  Co.,  166  Ala.  201,  52  So. 
339. 
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or  was  filed  Avithout  leave  of  court/  or  that  there  was  no  ease  made 
in  the  original  pleading  to  be  amended,*  cannot  be  taken  by  demurrer 
to  such  amended  pleading,  though  it  has  been  held  that  demurrer 
will  lie  where  a  count  added  by  amendment  is  a  departure  from  the 
cause  of  action  originally  stated.'*  Failure  to  file  an  amended  pleading 
after  demurrer  sustained  is  not  ground  for  demurrer.^" 

VIII.  GENERAL  DEMURRERS.  —  A.  Definition  and  Nature. 
A  general  demurrer  is  one  which  does  not  specially  assign  any  par- 
ticular cause  of  demurrer,  but  merely  asserts,  in  general  terms,  the 
legal  insufficiency  of  the  pleading  to  which  it  is  directed.^^ 

In  code  states  the  term  is  generally  applied  to  a  demurrer  on  the 
ground  that  the  pleading  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action  or  defense.^' 

Abolished.  —  In  some  states  general  demurrers  have  been  abolished." 

B.  Objections  and  Defects  Reached  by  General  Demurrer.  —  1. 
Under  the  Rules  of  Common  Law  Pleading.  —  Under  the  common-law 
system  of  pleading  a  general  demurrer  questions  the  sufficiency  of  the 
pleading  to  which  it  is  addressed  to  state  a  cause  of  action  or  de- 
fense.^*    Such  a  demurrer  reaches  only  defects  of  substance  in  the 


7.  Harvey  r.  Meigs  (Cal.  App.),  119 
Pac.  941;  Columbia  Sav.  &  Loan  Assn. 
f.    Clause,    13    Wyo.    166,    78   Pac.    70S. 

8.  MeGehee  r.  Jones,  10  Ga.  127. 

9.  Southern  Rv.  Co.  r.  Adams  Mach. 
Co.,   16.5   Ala.   433,   .51    So.   779. 

10.  That  plaintiff  did  not  file  an 
amended  bill  after  the  sustaining  of 
a  demurrer  to  a  part  of  the  original 
bill.  Shiplev  v.  .Jacob  Tome  Institute, 
99  Md.  520,  "58  Atl.  200. 

11.  Will's  Gould  PI.  578;  Andrews 
Steph.   PI.    (2nd   ed.)    §139,  p.   266. 

"A  general  demurrer  is  an  objection 
to  a  pleading  because  it  does  not  state 
facts  suflSeient  to  constitute  a  cause 
of  action  or  a  defense,  or  because  it 
does  not  state  facts  sufficient  to  sup- 
port a  cause  of  action  or  a  defense." 
Ky.   Code  Civ.  Pr.,  §93. 

A  demurrer  is  general  when  no  par- 
ticular cause  is  alleged.  Christmas  r. 
Russell,  5  Wall.  (U.  S.)  290,  18  L.  ed. 
475;   Xeal  r.  Hanson,  60  Me.  84. 

It  "excepts  to  the  sufficiency  of  the 
pleading  in  general  terms,  without 
showing  specially  the  nature  of  the  ob- 
jection." Tvler  r.  Hand,  7  How.  (U. 
S.)  573,  12  L.  ed.  824. 

12.  Boldt  V.  Budwig,  19  Xeb.  739, 
28  X.  W.  280. 

A  demurrer  to  a  complaint  because 
it  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  is  equiv- 
alent to  a  general  demurrer  at  common 


law.     Allev   r.   Xott,   111   U.   S.  472,  4 
Sup.  Ct.  49.5,  28  L.  ed.  491. 

13.  Alabama  Code,  1907,  §5340,  pro- 
viding that  no  demurrer  can  be  al- 
lowed but  to  matter  of  substance, 
which  the  party  demurring  specifies, 
operates  to  abolish  general  demurrers 
and  to  substitute  special  demurrers 
therefor.     Henley  v.  Bush,  33  Ala.  636. 

14.  It  is  only  for  failure  to  make 
out  a  prima  facie  case  in  the  petition 
that  a  general  demurrer  will  lie.  Su- 
perior Citv  i:  Ripley,  138  U.  S.  93,  11 
Sup.   Ct.   288,  32  L.  ed.  914. 

A  general  demurrer  is  sufficient 
where  it  is  apparent  that  under  the 
statements  of  the  petition  as  made 
there  can  be  no  right  of  action.  Har- 
rell  V.  Atkinson,  9  Ga.  App.  150,  70 
S.  E.  954. 

The  only  question  that  can  be  con- 
sidered under  it  is  whether  any  cause 
of  action  or  ground  of  defense  is  dis- 
closed in  the  pleading  demurred  to. 
Williams  v.  Warnell,  28  Tex.  610. 

A  declaration  is  sufficient  on  general 
demurrer  if  it  sets  forth  facts  which, 
being  proved  and  not  avoided,  would 
entitle  plaintiff  to  judgment.  Jurnick 
r.  Manhattan  Optical  Co.,  66  X.  J.  L. 
380,   49    Atl.    681. 

On  general  demurrer  to  a  plea,  the 
only  question  is  whether  it  sets  forth 
a  substantial  defence  to  the  action,  re- 
gardless of  defects  of  form.     Mitchell 
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pleading  to  which  it  is  addressed,"  and  not  defects  of  form.^"     Thus, 
except  as  otherwise  provided  by  statute,  such  a  demurrer  is  sufficient 


V.  Wedderburn,  68  Md.  139,  11  Atl. 
760. 

"A  general  demurrer  lies  to  a  plea 
which  on  its  face  does  not  present  a 
defense  to  the  action."  Loathe  v. 
Thomas,  109  111.  App.  43-1,  ajjinncd  218 
111.  246,  75  N.  E.  810. 

Under  the  Texas  practice,  the  office 
of  a  general  dciiuirrer  is  similar  to 
that  assigned  to  it  in  the  common  law 
system  of  pleading,  and  the  only  ques- 
tion which  will  be  entertained  under 
it  is  whether  the  pleading  demurred 
to  discloses  the  existence  of  any  cause 
of  action  or  defense.  Warner  v.  Bailey, 
7  Tex.  517. 

The  petition  is  good  on  general  de- 
murrer if  by  evidence  legally  admis- 
sible under  it  plaintiff  could  show  a 
right  of  recovery.  Mack  v.  Houston, 
E.  &  W.  T.  R.  Co.  (Tex.  Civ.  App.), 
134  S.  W.  846. 

The  court  should  consider  every- 
thing as  properly  alleged  which  by  rea- 
sonable construction  is  embraced  in  the 
allegations  contained  in  the  petition. 
Gibbons  v.  Bourland  (Tex.  Civ.  App.), 
145  S.  W.  274. 

15.  U.  S.— Tyler  i:  Hand,  7  How. 
573,  12  L.  ed.  824.  111.— Wilkinson  v. 
Cosmopolitan  Life  Ins.  Assn.,  154  111. 
App.  195.  Me.  — Anderson  v.  Eastern 
Coupling  Co.,  81  Atl.  1G7.  Pa.— Com. 
V.  Cross  Cut  R.  Co.,  53  Pa._62. 

A  general  demurrer  is  sufficient 
where  the  objection  is  on  matter  of 
substance.  Andrews  Steph.  PI.  (2nd 
ed.),  §139,  p.  266.  U.  S.— Christmas 
V.  Russell,  5  Wall.  290,  18  L.  ed.  475. 
Ga. — Wrightsville  &  T.  R.  Co.  v.  Vaugh- 
an,  9  Ga.  App.  371,  71  S.  E.  691.  111. 
Mutual  Ace.  Assn.  v.  Tuggie,  138  111. 
428,  28  N.  E.  1066,  reversing,  39  111. 
App.  509. 

In  quo  warranto.  Mavor  v.  Park 
Comrs.,  44  Mich.  602,  7  N.  W.  180. 

16.  U.  S. — Pendleton  County  V.  Amy, 
13  Wall.  297,  20  L.  ed.  579;  Christmas 
V.  Russell,  5  Wall.  210,  18  L.  ed.  475. 
Ga. — National  Duck  Mills  v.  Catlin  & 
Co.,  73  S.  E.  418.  Me. — Anderson  r. 
Eastern  Coupling  Co.,  81  Atl.  167; 
Trask  V.  Chase,  107  Me.  137,  77  Atl. 
698;  Hare  v.  Dean,  90  Me.  308,  38 
Atl.  227;  Inhabitants  of  Wellington  v. 
Small,  89  Me.  154,  36  Atl.  107;  Cairns 
V.  Whittmore,  88  Me.  501,  34  Atl.  404; 
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Mahan  v.  Sutherland,  73  Me.  158;  Ncal 
V.  Hanson,  60  Me.  84.  Tex.— Williama 
r.  Warnell,  28  Tex.  610;  Boynton  v. 
Tidwell,  19  Tex.  118;  Warner  v.  Bailey, 
7  Tex.  517.  Vt.— Rudd  v.  Darling,  64 
Vt.  456,  25  Atl.  479;  Churchill  v.  Boy- 
den,  17  Vt.  319. 

Amendable  defects.  Kemp  v.  Cen- 
tral of  Georgia  R.  Co.,  122  Ga.  559, 
50  S.  E.  465;  Gonackey  V.  General  Ac- 
cident, Fire  &  Life  Assn.  Corp.,  6  Ga. 
App.  381,  65  S.  E.  53. 

If  the  pleading  contains  enough  to 
amend  by,  any  incomj)leteness  of  state- 
ment will  be  treated  as  a  defect  of 
form  rather  than  of  substance.  Kemp 
r.  Central  of  Georgia  R.  Co.,  122  Ga. 
559,  50  S.  E.  465;  Wrightsville  &  T. 
R.  Co.  V.  Vaughan,  9  Ga.  App.  371,  71 
S.  E.  691. 

"No  general  demurrer  shall  be  al- 
lowed for  a  mere  informal  statement 
of  a  cause  of  action  or  defense;  pro- 
vided such  statement  is  suffiicent  in 
substance."  Md.  Pub.  Gen.  Laws,  art. 
75,  §7,  p.  1633;  Mitchell  V.  McCleary, 
42  Md,  374. 

A  defective  statement  of  a  cause  of 
action  is  not  subject  to  a  general  de- 
murrer. As  against  such  a  demurrer 
the  petition  is  good  if  a  cause  of  action 
is  so  stated  that  it  is  amendable.  Erie 
Tel.  Co.  V.  Grimes,  82  Tex.  89,  17 
S.  W.  831;  Green  f.  Dallahan  &  Co., 
54  Tex.  281. 

Errors  which  might  be  deemed  fatal 
on  special  demurrer  will  be  disre- 
garded. Damren  v.  Trask,  102  Me. 
39,  65  Atl.  513;  Blake  v.  Maine  Cent. 
R.   Co.,   70  Me.   60. 

A  general  demurrer  is  properly  over- 
ruled where  the  pleading  is  good  in 
substance,  though  subject  to  special  de- 
murrer for  defects  of  form.  Western 
Union  Tel.  Co.  v.  Jenkins,  92  Ga.  398, 
17  S.  E.  620. 

That  a  count  states  different  facts 
or  sets  of  facts,  any  one  of  which 
would  justify  a  recovery,  can  only  be 
taken  advantage  of  by  special  demur- 
rer. Chicago  C.  R.  Co.  v.  O'Donnell, 
207   111.   478,   69   N.   E.    882. 

Joinder  in  general  demurrer  does 
not  open  to  the  defendant  defects  of 
form  when  the  meaning  and  intent  of 
the  declaration  are  plain.  Emmons  v. 
Alvord,  177  Mass.   466,  59  N.  E.   126. 
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in  the  form  of  the  action/^  that  there  is  a  misjoinder  of  counts," 
or  that  causes  of  action  which  cannot  properly  be  united  are  joined 
in  a  single  count,^^  that  essential  facts  are  alleged  by  way  of  conclusion 
only,2^  or  disjunctively,-^  inconsistency  in  the  averments  of  a  single 
count,^^  the  omission  of  the  date  of  the  last  continuance  in  a  plea 
piiis  darrein  continuance,-^  that  there  is  a  departure  in  pleading,'* 
or  that  no  damages  are  laid  or  claimed.^^  On  the  other  hand,  it  will 
not  reach  amendable  matter  in  abatement,-"  such  as  misjoinder-^  or 
nonjoinder  of  parties,-^  or  formal  defects,  such  as  lack  of  definiteness 
and  certainty,-''  argumentativeness,^*'  impertinence,^^  clerical  errors 
and  omissions,^-  or  that  the  pleading  contains  unnecessary  or  immate- 


17.  That  the  action  should  have  been 
ex  contractu  instead  of  ex  delicto.  Mer- 
cantile Co-operative  Bank  v.  Frost,  62 
N.  J.  L.  476,  41  Atl.  685;  Van  Blareom 
V.  Delaware,  L.  &  W.  E.  Co.,  49  N.  J. 
L.   179,   6  Atl.  503. 

18.  Marter  v.  Henry  Sanchez,  77  N. 
J.  L.  95,  71  Atl.  41;  Dunn  v.  Pennsyl- 
vania R.  Co.,  67  N.  J.  L.  377,  51  Atl. 
465;  Smith  v.  Purmort's  Admr.,  63  Vt. 
378,  20  Atl.  928. 

19.  Causes  of  action  on  contract  and 
in  tort.  Wilkins  v.  Standard  Oil  Co., 
71  N.  J.  L.  399,  59  Atl.  14. 

20.  111.— Woods  V.  Cox,  149  111.  App. 
533;  Foss  V.  People's  Gas  Light  & 
Coke  Co.,  145  111.  App.  215,  affirmed, 
241  111.  238,  89  N.  E.  351.  Me.— Brad- 
bury V.  Tarbox,  95  Me.  519,  50  Atl. 
710.  N.  J.— Marples  v.  Standard  Oil 
Co.,  71  N.  J.  L.  352,  59  Atl.  32. 

21.  Ma  curd  a  r.  Lewiston  Journal 
Co.,  104  Ale.  554,  72  Atl.  490. 

22.  Where  "the  allegations  of  a 
declaration  containing  only  one  count 
are  repugnant  to  and  inconsistent  with 
each  other,  such  allegations  neutralize 
each  other,  and  the  declaration  will 
be  held  bad  on  general  demurrer,  pro- 
vided such  repugnancy  and  inconsist- 
ency relate  to  matters  of  substance 
and  not  of  form  only."  Kirton  v. 
Atlantic  Coast  Line  R.  Co.,  57  Fla. 
79,  49  So.  1024;  Hoopes  V.  Crane,  56 
Fla.   395,  47  So.   992. 

The  rule  does  not  apply  where  there 
is  repugnancy  or  inconsistency  between 
counts,  but  does  apply  in  considering 
the  sufficiency  of  particular  counts  in 
a  declaration  containing  more  than  one 
count  on  a  demurrer  to  particular 
counts  separatelv.  Hoopes  v.  Crane, 
56  Fla.  395,  47  So.  992. 

23.  Augusta  v.  Moulton,  75  Me.  551. 

24.  Me. — Pease  v.  McKusick,  25  Me. 


73.  Mass.— Keay  v.  Goodwin,  16  Mass. 
1.  N.  H.— Tarleton  v.  Wells,  2  N.  IL 
306;  Joy  V.  Simpson,  2  N.  H.  179. 

25.  In  a  tort  action.  Treusch  v. 
Kamke,  63  Md.  274. 

Assumpsit  for  goods  sold.  McCor- 
mick  V.  Hogan,  48  Md.  404. 

26.  Such  as  a  defect  in  the  form 
of  a  writ.  Marcus  v.  Rovinsky,  95 
Me.  106,  49  Atl.  420. 

27.  Farmers'  Xat.  Bank  v.  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.), 
136  S.  W.  1120. 

28.  Farmers'  Nat.  Bank  v.  Mer- 
chants' Nat.  Bank  (Tex.  Civ.  App.), 
136  S.  W.  1120. 

29.  Wade  v.  Watson  (Ga.),  66  S.  E. 
922;  Trammell  v.  Columbus  R.  Co.,  9 
Ga.  App.  98,  70  S.  E.  892;  Pushcart  v. 
New  York  Shipbuilding  Co.  (N.  J.), 
SI  Atl.  113;  Esslinger  v.  Boehm  (N.  J.) 
79  Atl.  267;  Harper  v.  Essex  County 
Park  Com.,  73  N.  J.  L.  1,  62  Atl. 
384. 

30.  U.  S.— Pendleton  County  v.  Amy, 
13  Wall.  297,  20  L.  ed.  579.  Conn. 
Mathews  v.  Converse,  83  Conn.  511,  77 
Atl.  961.  111.  — Massey  v.  People,  201 
111.  409,  66  N.  E.  392;  Wright  V.  Craig, 
116  111.  App.  493;  Lloyd  v.  Travelers 
Protective  Assn.,  115  III.  App.  39. 
N.  J. — De  Long  v.  Spring  Lake  Beach 
Improvement  Co.,  74  N.  J.  L.  250,  66 
Atl.  591;  Salt  Lake  Nat.  Bank  v.  Hen- 
driekson,  40  N.  J.  L.  52.  Vt.— Davis 
V.  New  England  Fire  Ins.  Co.,  70  Vt. 
217,  39  Atl.  1095;  Willey  V.  Carpenter, 
64  Vt.  212,  23  Atl.  630;  Catlin  V.  Ly- 
man,  16  Vt.  44. 

31.  IIuH  V.  Thorns,  82  Conn.  647, 
74  Atl.   925. 

32.  Meyer  v.  Ross,  119  111.  App. 
485. 

Omission   of    the    word     "county." 
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rial  averments,^^  or  has  the  wrong  commencement,^*  or  conclusion," 
or  is  not  verified,^*''  failure  to  make  profert,"  that  a  special  plea 
amounts  to  the  general  issue,^^  or  that  a  pleading  is  not  properly 
indorsed.'^^ 

Duplicity.  —  In  some  jurisdictions  duplicity  is  ground  for  general 
demurrer,-"'  but  the  weight  of  authority  is  to  the  contrary/^ 

Limitations.  — In  some  states  limitations  may  he  taken  advantage 
of  by  general  demurrer,-*-  while  in  others  a  special  demurrer  is  neces- 
sary.^* 

An  exception  to  the  rule  that  a  general  demurrer  reaches  only  de- 
fects of  substance  exists  in  the  case  of  dilatory  pleas,"*  and  especially 
pleas  in  abatement,*^  and  to  the  jurisdiction,*''  all  defects  in  such  pleas. 


White  V.   Manning,   46  Tex.   Civ.   App. 
298,  102  S.  W.  1160. 

33.  Immaterial  allegations  will  be 
rejected  as  surplusage.  "Watson  v. 
Walker,   23   N.   H.   471. 

That  a  pleading  contains  matter 
■which  might  be  eliminated  on  special 
exception.  Magerstadt  v.  Martin  (Tex. 
Civ.  App.),  124  S.  W.  459. 

34.  Goldberg  v.  Harney,  122  111.  App. 
106. 

35.  United  States  v.  Girault,  11 
How.  (U.  S.)  22,  13  L.  ed.  587;  Gold- 
berg V.  Harney,  122  111.  App.  106. 

That  the  conclusion  of  a  replication 
is  defective.  Hooker  v.  Smith,  19  Vt. 
151. 

36.  Nixon  r.  Malone  (Tex.  Civ. 
App.),  95   S.  W.  577. 

37.  New  York  Trap  Rock  Co.  v. 
Brown,    61    N.   J.   L.   536,   43    Atl.    100. 

38.  U.  S. — Pendleton  County  v.  Amy, 
13  Wall.  297,  20  L.  ed.  579.  111.— Og- 
den  V.  Lucas,  48  111.  492;  Supreme 
Lodge,  etc.  v.  Albers,  106  111.  App.  '35. 
Vt.— Dufur  V.  Boston  &  M.  R.,  75  Vt. 
165,  53  Atl.  1068;  Hotchkiss  V.  Ladd, 
36  Vt.  593,  86  Am.  Dec.  679. 

39.  Perkins  v.  Davidson,  23  Tex. 
Civ.  App.  31,  56  S.  W.  121. 

40.  Milske  v.  Steiner  Mantel  Co., 
103  Md.  235,  63  Atl.  471,  5  L.  R.  A. 
(N.  S.)  1105;  State  v.  McNay,  100  Md. 
622,  60  Atl.  273. 

See  the  title  "Duplicity." 

41.  Ga. — Central  of  Georgia  R.  Co. 
V.  Banks  &  Fortson,  128  Ga.  785,  58 
S.  E.  352;  Harris  v.  Wilcox,  7  Ga.  App. 
121,  66  S.  E.  380.  111.— Consolidated 
Coal  Co.  V.  Peers,  205  111.  531,  68  N.  E. 
1065,  affirming  97  HI.  App.  188;  Yeazel 
V.  Harber  Bros.  Co.,  106  111.  App.  408. 
Vt.— Willey  v.  Carpenter,  64  Vt.  212, 
23  Atl.  630. 


A  general  demurrer  addressed  to  the 
whole  declaration  does  not  reach  the 
objection  that  several  breaches  of  the 
bond  sued  on  are  not  separately  as- 
signed, since  at  least  one  breach  is 
well  assigned.  The  proper  remedy  is 
by  motion  to  strike.  Ordinary  v. 
Barnes,  67  N.  J.  L.  80,  50  Atl.  903. 

See  also  TX,  infra. 

42.  Attrill  r.  Huntington,  70  Md. 
191,  16  Atl.  051,  2  L.  R.  A.  779;  Biays 
V.  Roberts.  68  Md.  510,  13   Atl.  366. 

43.  Hudson  f.  Wheeler,  34  Tex.  356. 

44.  In  dilatory  pleas  defects  of  form 
are  reached  bv  general  demurrer.  Will's 
Gould  PI.  577. 

And  the  same  is  true  in  the  case  of 
demurrers  to  writs  of  error  for  du- 
plicity in  assigning  errors  in  fact  and 
in  law  together.     Will's  Gould  PI.,  577. 

45.  All  objections  to  pleas  in  abate- 
ment, whether  of  form  or  substance, 
may  be  raised  bv  general  demurrer. 
Ill._Willard  r.  Zehr,  215  111.  148,  74 
N.  E.  107,  affirminn  116  Til.  App.  496; 
Finch  V.  Galigher,  181  111.  625,  54  N.  E. 
611.  Me.  — Getchell  v.  Boyd,  44  Me. 
482.  Mass. — Clifford  v.  Cony,  1  Mass. 
495.  Vt.— Landon  v.  Roberts,  20  Vt. 
286. 

Defects  in  the  affidavit  required  by 
rule.     Bellamy   r.    Oliver,   65    Me.   108. 

A  general  demurrer  to  a  plea  in 
abatement  has  all  the  effect  of  a  spe- 
cial one.  Hortons  v.  Townes,  6  Leigh. 
(Va.)  47. 

At  common  law  defects  in  form  in 
pleas  in  abatement,  except  duplicity, 
were  reached  by  general  demurrer. 
Sloss-Sheffield  Steel  &  Iron  Co.  v.  Milbra 
(Ala.),  55  So.  890. 

46.  United  States  v.  United  States 
Fidelity  &  Guaranty  Co.,  80  Vt.  '84,  66 
Atl.  809. 
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to  reach  the  objection  that  there  is  a  mistake  whether  of  form  or  sub- 
stance, being  available  on  general  demurrer. 

2.  In  Equity.  —  In  equity  a  general  demurrer  raises  the  question 
whether  the  facts  stated  in  the  bill  entitle  the  complainant  to  any  relief 
in  equity.*^  As  at  law,  it  reaches  defects  of  substance  only,  and  not 
those  of  form.**  All  matters  which  go  to  the  jurisdiction  of  the  court 
as  a  court  oi  equity  may  be  taken  advantage  of  under  it,*^  such  as 
that  there  is  an  adequate  remedy  at  law.^°  Such  a  demurrer  is  also 
sufficient  to  raise  the  question  of  multifariousness,^^  the  joinder  of 
one  who  is  not  a  necessary  or  proper  party  to  the  suit,^-  failure  to 
verify  a  bill,^^  and  laches.^*  It  will  not  reach  the  failure  of  a  bill  to 
offer  to  do  equity,^^  or  want  of  definiteness  and  certainty.^*' 

3.  Under  the  Codes.  —  A  general  demurrer,  or  demurrer  for  want 
of  facts,  under  the  codes  only  reaches  the  objection  that  the  pleading 
to  which  it  is  addressed  does  not  state  a  cause  of  action  or  defense." 


47.  Kemp  r.  Division  No.  241,  etc., 
153  111.  App.  344. 

"The  assertion  of  a  general  demur- 
rer is  that  the  plaintiff  has  not,  on 
his  own  showing,  made  out  a  case." 
Taylor  r.  Holmes,  14  Fed.  498. 

48.  Miller  v.  Jamison,  24  N.  J.  Eq. 
41;    Stewart   r.   Flint,   57   Vt.    216. 

It  challenges  the  equities,  and  not 
faults  of  pleading.  Day  v.  Cole,  56 
Mich.   294,   22   N.   W.   811. 

Formal  and  technical  exceptions  are 
not  reached  by  general  demurrer,  but 
must  be  taken  advantage  of  by  spe- 
cial demurrer.  Trask  v.  Chase,  107  Me. 
137,   77   Atl.   698. 

A  general  demurrer  will  be  overruled 
if  a  case  for  equitable  relief  is  set 
out,  however  imperfectlv.  Gilligham  v. 
Ray,  157  Mich.  488,  122  X.  W.  Ill; 
Creenley  v.  Hovev,  115  Mich.  504,  73 
N.  W.  808;  Glidden  v.  Norvell,  44 
Mich.  202,  6  N.  W.  19.5. 

A  general  demurrer  to  a  bill,  as  for 
want  of  equity,  will  be  overruled  if 
there  is  any  ground  of  equitable  re- 
lief stated  in  the  bill,  even  if  there 
are  any  number  of  grounds  of  special 
demurrer,  Hartzell  v.  Brash,  61  Fla. 
606,  55  So.  401;  Crosby  f.  Andrews, 
61  Fla.  554,  55  So.  57. 

49.  "All  matters  which  go  to  the 
jurisdiction  of  the  court  may  be  taken 
advantage  of  by  demurrer,  whether  spe- 
cially pointed  out  in  the  demurrer  or 
not,  for  whenever  it  appears  that  the 
case  made  by  the  bill  is  not  brought 
within  the  class  of  cases  in  which 
courts  of  equity  assume  the  power  to 
hear  and  determine,  it  shows,  in  the 
technical  sense  of  the  expression,  'there 
is  no  equity  in  the  bill; '  and  this  de- 


fect may  be  pointed  out  ore  tenus,  on 
the  argument."  Wetherell  v.  Eberle, 
123  111.   666,   14   N.  E.   675. 

The  particular  objection  may  be 
called  to  the  court's  attention  on  the 
argument  of  the  demurrer.  Law  v. 
Ware,   238   111.   360,   87   ^T.   E.   308. 

50.  Law  V.  Ware,  238  111.  360,  87 
N.  E.  308;  Wetherell  t:  Eberle,  123  111. 
666,   14   N.   E.   675. 

51.  Where  it  is  manifest  on  the  face 
of  the  bill  that  two  causes  of  action 
are  presented,  multifariousness  can  be 
taken  advantage  of  by  general,  as  well 
as  by  special,  demurrer.  Emmons  v. 
National  Mut.  Bldg.  &  Loan  Assn.,  135 
Fed.    689,    67    C.    C.    A.   327. 

52.  The  joinder  as  complainant  of 
one  who  has  no  interest  in  the  suit 
and  is  not  a  necessary  or  proper  party. 
Hubbard  t:  Manhattan  Trust  Co.,  87 
Fed.  51,  30  C.  C.  A.  520. 

53.  Dasehke  v.  Schellenberg,  124 
Mich.  16,  82  X.  W.  665. 

54.  Bryan  v.  Kales,  134  U.  S.  126, 
10  Sup.  Ct.  43.5,  33  L.  ed.  829;  Wollen- 
sak  V.  Reiher,  115  U,  S,  96,  5  Sup,  Ct. 
1137,  29  L,  ed.  350, 

Laches  may  be  taken  advantage  of 
by  either  a  general  or  a  special  de- 
murrer. Clarv  V.  Sehaack,  253  111.  471, 
97  iSr,  E.  1070;  Coolidge  v.  Rhodes,  199 
111.  24,  64  X.  E.  1074. 

55.  Greenley  v.  Hovey,  115  Mich. 
504,  73  X.  W.  808. 

56.  Pacific  Live-Stock  Co.  v.  Han- 
ley,  98  Fed.  327. 

57.  A  general  demurrer  is  sufficient 
where  the  petition  fails  to  state  a  cause 
of  action.  Hallock  v.  Brier,  80  Mo. 
App.  331. 

A   complaint    is   bad    on   general   de- 
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It  reaches  defects  of  substance    only/'"    and    not    tliose    of    form," 


murrcr  where  it  fails  to  set  fortli  a 
material  fact  eHwential  to  the  eBtablisli- 
mcnt  of  plaintiff's  right  to  rcfover. 
County  of  Jiiriningharn  v.  Woodin,  0 
Idaho   284,  55  Pac,  GG2. 

It  can  be  sustained  only  where  no 
cause  of  action  whatever  is  alleged. 
Kain  ;;.  Larkin,  141  N.  Y.  144,  36  N.  E. 
9;  Thompson  v.  Fox,  21  Misc.  298,  47 
N.  Y.  Hupp.  176. 

It  will  be  overruled  if  the  facts 
stated,  with  every  reasonable  inference 
rcasonalily  deduciljle  therefrom,  con- 
stitute a  cause  of  action,  Claxton  r. 
Kay  &  Northcutt  (Ark.),  142  S.  W. 
517;  Cox  V.  Smith,  9.'{  Ark.  371,  125 
S.  W.  437,  137  Am.  St.  Rep.  37. 

A  complaint  which  alleges  such  facts 
specifically  as  makes  the  existence  of 
another  fact  necessary  to  be  shown 
clearly  and  necessarily  appear  there- 
from is  good  as  against  a  general  de- 
murrer. Duryee  v.  Friars,  18  Wash.  55, 
50  Pac.  583. 

"An  an.swer  slionld  bo  held  good  on 
demurrer  if  it  states  a  defense  to  any 
cause  of  action  which  the  |)laintifT 
pleads  and  on  which  he  has  a  right  to 
rely."  I'Ycchettc  v.  Ravn,  145  Wis. 
589,  130  N.   W.  453. 

58.  Thompson  v.  Fox,  21  Misc.  298, 
47  N.  Y.  Supp.  170;  Arnold  V.  Pope,  37 
Utah    204,    108    Pac.    351. 

Such  a  demurrer  goes  to  the  merits. 
Walton  V.  Washburn,  23  Ky.  L.  Rep. 
1008,   64  S.   W.   634. 

It  reaches  defects  which  cannot  he 
cured.  Burnham  v.  De  Bevorse,  8  How. 
Pr.   (N.   Y.)    159. 

The  complaint  must  be  fatally  de- 
fective before  it  will  be  overthrown. 
New  Bern  Banking  &  Trust  Co.  V. 
DufTy,  150  N.  C.  83,  72  S.  E.  90;  Brewer 
V.  Wynne,  154  N.  C.  407,  70  S.  E.  917; 
Blackniore  v.  Winders,  144  N.  C.  212, 
50  S.   E.   874. 

A  party  improperly  joined  as  de- 
fendant should  demur  on_  the  ground 
that  the  complaint  does  not  state  a 
cause  of  action  against  him  rather 
than  on  the  ground  of  a  defect  of 
parties.  Mitchell  V.  Bank  of  St.  Paul, 
7  Minn.  252;  Lewis  v.  Williams,  3  Minn. 
151. 

Failure  to  join  the  personal  repre- 
sentative of  a  joint  obligee  in  a  suit 
on  a  note  may  bo  tal;en  advantage  of 
by  eitlicr  a  general  or  special  demurrer. 
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Perry  &  Minor  r.  Perrv,  IG  Ky.  L.  Rep. 
88. 

Failure  to  state  the  Christian  nameg 
of  the  plaintiffs  as  required  by  stat- 
ute renders  a  complaint  bad  on  de- 
murrer for  want  of  facts.  Bascora  v. 
Toner,  5  Ind.  App.  229,  31  N.  E. 
850. 

Failure  to  allege  that  defendant  is 
a  coiTporation  may  be  taken  advantage 
of  on  a  demurrer  for  want  of  facts. 
State  f.  Chicago,  M,  &  St.  P.  R.  Co., 
4  S.   D.   201,  56  N.   W.  894. 

59.  Cal. — Amestoy  i".  Electric  R.  T. 
Co.,  95  Cal.  311,  30  Pac.  550.  Mo. 
State  V.  Edmundson,  71  Mo.  App.  172; 
Eads  V,  Cains,  58  Mo.  App.  580.  Mont. 
Raymond  v.  Blancgrass,  36  Mont.  419, 
93  Pac.  648.  Nev.— Ilershiser  f.  Ward, 
29  Nev.  228,  87  Pac.  171;  Deegan  v. 
Deegan,  22  Nev.  18.5,  37  Pac.  360.  N.  Y. 
Kain  i'.  Larkin,  141  N.  Y.  144,  36  N.  E. 
9;  Milliken  V.  Western  Union  Tel.  Co., 
110  N.  Y.  403,  18  N.  E.  251,  1  L. 
R.  A.  281;  Marie  r.  Harrison,  83  N.  Y. 
14;  Papc  V.  Pratt  Institute,  127  App. 
Div.  147,  111  N.  Y.  Supp.  354;  Bot- 
tom V.  Chamberlain,  21  Misc.  556,  47 
N.  Y.  Supp.  733;  Thompson  v.  Fox, 
21  Misc.  298,  47  N.  Y.  Supp.  176. 
N.  D.— Weber  v.  'Lc^vis,  19  N.  D.  473, 
126  N.  W.  105.  Ohio.— Everett  v. 
Waymire,  30  Ohio  St.  308.  Okla. 
Ryndak  v.  Seawell,  13  Okla.  737,  76 
Pac.  170. 

It  goes  to  the  subject-matter  proper 
of  the  action,  and  has  no  application 
to  any  dilatory  matter  whatever.  Marx 
&  Jorgenson  v.  Croisan,  17  Ore.  393, 
21  Pac.  310. 

That  alternative  allegations  are  not 
alleged  in  the  manner  prescribed  by 
the  code  is  not  reached  by  general 
demurrer.  Matz  v.  Chicago  &  A.  R. 
Co.,  85  Fed.   ISO. 

Where  there  is  a  defectively  stated 
cause  of  action,  a  demurrer  for  want 
of  facts  will  V)o  overruled.  Aurora 
Water  Co.  v.  City  of  Aurora,  129  Mo. 
540,  31  S.  W.  946;  Cone  v.  Ivinson, 
4   Wyo.   203,   33  Pac.   31,  35   Pac.   933. 

Will  not  lie  where  a  petition  shows 
by  implication  a  contract  between 
plaintiff  and  defendant  and  a  right  of 
recovery  thereon.  Ilallock  v.  Brier,  80 
Mo.   App.   331. 

If  there  is  any  cause  of  action  stated 
in  the  complaint,  however  inartificially 
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Such  a  demurrer  is  sufficient  to  reach  the  objection  that  the  facts 
alleged  do  not  warrant  a  recovery,^^  that  plaintiff  has  no  right  to 
maintain  the  action.*^^  that  several  plaintiffs  have  no  right  to  sue 
jointly,'^-  that  the  action  is  prematurely  brought,^^  or  former  adjudica- 
tion.^* In  an  equitable  action  such  a  demurrer  raises  the  objection 
that  plaintiff  has  an  adequate  remedy  at  law/^^  or  that  his  clami  is 
barred  by  laches.^^ 


expressed,  the  demurrer  will  be  over- 
ruled. Brewer  v.  Wynne,  154  N.  C. 
467,  70  S.  E.  947;  Jones  r.  Town  of 
Henderson,  147  X.  C.  120,  60  S.  E. 
894;  Blackmore  v.  Winders,  144  X.  C. 
212,   56   S.   E.   874. 

Where  there  is  not  an  entire  absence 
of  a  necessary  averment,  but  the  aver- 
ment is  merely  defective,  the  defect 
can  only  be  reached  by  special  demur- 
rer. Burke  v.  Dittus,  's  Cal.  App.  175, 
96  Pac.  330. 

60.  Whether  the  enactment  of  a 
municipal  ordinance  may  be  enjoined. 
Basting  r.  Citv  of  Minneapolis,  112 
Minn.  306,  127  X.  W.  1131. 

61.  American  Trust  &  Sav.  Bank, 
f.  McGettigan,  152  Ind.  582,  52  X.  E. 
793;  Kinsley  r.  Kinsley,  150  Ind.  67, 
49  X.  E.  819;  Farris  r.'jones,  112  Ind. 
498,  14  X.  E.  484;  State  v.  Karr,  37 
Ind.  App.  120,  76  X.  E.  780. 

Authority  of  a  municipality  to  sue 
in  the  name  of  the  state  to  recover 
taxes  collected  by  a  township  of  which 
it  was  formerly  a  part.  State  v.  Lib- 
erty Twp.   (Ind.  App.),  98  X.  E.  149. 

That  the  right  of  action  is  in  a  third 
person  and  not  in  plaintiff.  Ind. — Sink- 
er f.  Floyd,  104  Ind.  291,  4  X.  E.  10. 
Mo. — Anable  r.  McDonald  Land  &  Min. 
Co.,  144  Mo.  App.  303,  128  S.  W.  38. 
Utah.— Hunt  r.  Monroe,  32  Utah  428, 
91    Pac.   269,   11    L.   R.   A.    (X.   S.)    249. 

The  right  of  the  personal  represen- 
tative of  a  decedent  to  sue  is  properly 
raised  by  a  demurrer  for  want  of  facts. 
Dickason  Coal  Co.  v.  L^nverferth,  30 
Ind.   App.   546,   66   X.   E.   759. 

That  the  complaint  does  not  show 
that  plaintiff  is  the  administrator  of 
the  estate  for  the  benefit  of  which 
the  action  is  brought.  Toner  v.  Wag- 
ner, 158  Ind.  447,  63  X.  E.  859. 

That  a  foreign  administrator  has  no 
right  to  sue.  Louisville  &  X.  R.  Co.  v. 
Brantley's  Admr.,  96  Kv.  297,  28  S.  W. 
477. 

Bight  of  Guardian  To  Sue.  — The  ob- 
jection that  a  complaint  by  a  guardian 
to    partition    lands     of     his     deceased 


ward's  estate  does  not  show  authority 
in  the  guardian  to  settle  the  estate 
may  be  taken  by  a  demurrer  for  want 
of  facts,  since  the  complaint  must  show 
a  cause  of  action  in  plaintiff  in  the 
capacity  in  which  he  sues,  and  it  is 
not  necessary  to  demur  on  the  ground 
of  want  of  capacitv  to  sue.  Martin 
r.  Caldwell   (Ind.  App.).  96  X.  E.  660. 

62.  Frankel  r.  Garrard,  160  Ind. 
209,  66  X.  E.  687;  Wells  &  Xellegar 
Co.  V.  Short  (Ind.  App.),  97  X.  E. 
183. 

"The  general  rule  is  that  a  com- 
plaint to  withstand  a  demurrer  for 
want  of  facts  must  state  a  cause  of 
action  as  to  all  who  .ioin  in  it." 
Knepper  v.  Eggiman  (Ind.),  97  X.  E. 
161;  Wells  &  Xellegar  Co.  v.  Short 
(Ind.  App.),  97  X.  E.  183;  Louisville, 
E.  &  St.  L.  C.  R.  Co.  V.  Lohges,  6  Ind. 
App.    288,   33    X.    E.    449. 

A  cross-complaint  interposed  by  two 
defendants  jointly  is  demurrable  un- 
less it  states  a  cause  of  action  in  fa- 
vor of  them  both  Deane  v.  Indiana 
Macadam  &  Const.  Co.,  161  Ind.  371, 
68  X.  E.  686. 

The  same  is  true  as  to  a  counter- 
claim. Steinke  v.  Bentley,  6  Ind.  App. 
663,  34  X.  E.  912. 

63.  Middaugh  f.  Wilson,  30  Ind. 
App.  112,  65  X.  E.  555.  See  also  Nor- 
ris  V.  Scott,  6  Ind.  App.  18,  32  N.  E. 
103-865. 

64.  Givens  v.  Thompson,  110  Mo. 
432,  19  S.  W.  833. 

65.  Planet  Property  &  Financial  Co. 
V.  St.  Louis,  O.  H.  &  C.  R.  Co.,  115 
Mo.  613,  22  S.  W.  616;  Beck  v.  Ash- 
land Cigar  &  Tobacco  Co.,  146  Wis. 
324,  130  X.  W.  464;  Ellis  V.  South- 
western Land  Co.,  102  Wis.  409,  78 
X.  W.  583;  Kruczinski  f.  Xeuendorf, 
99  Wis.  264,  74  X.  W.  974. 

That  plaintiff  is  not  entitled  to  re- 
sort to  a  court  of  equity  to  seek  the 
relief  demanded.  Le  Blond  v.  Pesh- 
tigo,  140  Wis.  604,  123  X.  W.  157,  25 
L.  R.  A.   (X.  S.)  511. 

66.  Hopkins  V.  Lewis  (Cal.  App.), 
122  Pac.  433. 
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It  will  not  reach  the  objection  that  defendant  is  sued  in  the  wrong 
name,"^  indefiniteness  and  uncertainty,"**  duplicity,**"  tiiat  the  pleading 
contains  unnecessary  matter,^"  a  variance  between  an  exhibit  and  the 
complaint,^'  or  that  a  pleading  has  the  wrong  conclusion." 

Conclusions.  —  In  some  states  that  necessary  facts  are  alleged  by  way 
of  conclusion  only  renders  a  pleading  bad  on  general  demurrer,''' 
while  in  others  a  contrary  doctrine  prevails.'* 

Argumentativeness.— In  most  states  argumentativeness  in  a  pleading 
is  not  reached  by  general  demurrer,^^  though  there  is  authority  to  the 


67.  Bird  v.  St.  John's  Episcopal 
Church,  154  Ind.  138,  56  N.  E.  129; 
Delaware  Township  i\  Board  of  Comrs., 
26  Ind.  App.  97,  59  N.  E.  189. 

68.  Ind. — Gfroerer  v.  Gfroerer,  173 
Ind.  424,  90  N.  E.  757;  Clow  v.  Brown, 
150  Ind.  185,  48  N.  E.  1034,  49  N.  E. 
1057;  Louisville,  N.  A.  &  C.  E.  Co. 
V.  Bates,  146  Ind.  564,  45  N.  E.  108; 
Cleveland,  C.  C.  &  St.  L.  E.  Co.  v. 
Heineman,  46  Ind.  App.  388,  90  N.  E. 
899.  Minn.— Blunt  v.  Egeland,  104 
Minn.  351,  116  N.  W.  653;  Matteson 
r.  United  States  &  Canada  Land  Co., 
103  Minn.  407,  115  N.  W.  195.  Mo. 
State  V.  Edmundson,  71  Mo.  App.  172. 
Neb. — Hallstead  v.  Perrigo,  87  Neb. 
128,  126  N.  W.  1078;  State  v.  Alter, 
'80  Neb.  405,  114  N.  W.  293;  Grant  v. 
Commercial  Nat.  Bank,  67  Neb.  219, 
93  N.  W.  185;  Kyd  V.  Cook,  56  Neb. 
71,  76  N.  W.  524;  Eoberts  v.  Samson, 
50  Neb.  745,  70  N.  W.  3S4;  Mills  r. 
Kice,  3  Neb.  76.  N.  Y.— Kain  v.  Lar- 
kin,  141  N.  Y.  144,  36  N.  E.  9;  Mil- 
liken  V.  Western  Union  Tel.  Co.,  110 
N.  Y.  403,  18  N.  E.  251,  1  L.  E.  A. 
281;  Marie  v.  Garrison,  83  N.  Y.  14; 
Yarslowitz  v.  Bienenstock,  141  App. 
Div.  64,  125  N.  Y.  Supp.  649;  Sullivan 
V.  Murphy,  120  N.  Y.  Supp.  55;  Bot- 
tom V.  Chamberlain,  21  Misc.  556,  47 
N.  Y.  Supp.  733.  Wis.— Wilbert  v.  She- 
boygan, 121  Wis.  518,  99  N.  W.  330; 
Olson  f.  Phoenix  Mfg.  Co.,  103  Wis. 
337,    79    N.    W.    409. 

If  the  petition  states  a  cause  of  ac- 
tion at  all  it  must  be  held  good  as 
against  a  demurrer  for  want  of  facts, 
how'ever  general  its  statement  of  the 
facts  may  be.  Park  v.  Tinkham,  9 
Kan.  615. 

Unless  the  pleading  is  so  uncertain 
as  not  to  state  intelligibly  a  substan- 
tially good  cause  of  action.  City  of 
Connersville  v.  Connersville  Hydraulic 
Co.,  86  Ind.  235;  Lewis  v.  Edwards,  44 
Ind.     333;     Blanchard-Hamilton   Furni- 
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ture    Co.   V.    Colvin,   32   Ind.    App.   398, 
69  N.  E.  1032. 

69.  Smith  v.  Jordan,  13   Minn.   264. 

70.  Victor  Power  &  Mining  Co.  v. 
Cole,  11  Cal.  App.  497,  105  Pac.  758; 
Boulware  f.  Parlce,  4  Idaho  692,  43 
Pac.  680. 

71.  Palmer  v.  Lavigne,  104  Cal.  30, 
37  Pac.  775;  Blasingame  r.  Home  Ins. 
Co.,  75  Cal.  633,  17  Pac.  925;  San 
Francisco  Sulphur  Co.  t".  Aetna  In- 
demnity Co.,  11  Cal.  App.  695,  106 
Pac.  111. 

72.  Piorson  V.  Wallace,  7  Ark.  282. 

73.  Ariz. — Olney  r.  Bishop,  13  Ariz. 
336,  114  Pac.  559.  "Ark.- Keith  v.  Free- 
man, 43  Ark.  296.  Ind. — Funk  v. 
Rentchler,  134  Ind.  68,  33  N.  E.  364- 
898.  Mo.— Mallinckrodt  Chemical  Works 
V.  Nemnich,  169  Mo.  388,  69  S.  W. 
355.  Okla. — Smith  v.  Board  of  Comrs., 
26  Okla.  819,  110  Pac.  669;  Smith  v. 
Kaufman  &  Co.,  3  Okla.  568,  41  Pac. 
722.  See  Ft.  Smith  &  W.  R.  Co.  v. 
Chandler  Cotton  Oil  Co.,  25  Okla.  '82, 
106  Pac.  10. 

74.  Harris  V.  Halverson,  23  Wash. 
779,   63   Pac.   549. 

Ih  North  Dakota  it  is  held  that  the 
allegation  of  a  legal  conclusion  in- 
stead of  the  facts  upon  which  it  is 
based  does  not  usually  render  the 
pleading  bad  on  general  demurrer.  Tis- 
dale  V.  Ward  County  (N.  D.),  127  N.  W. 
512;  Weber  v.  Lewis,  19  N.  D.  473, 
126  N.  W.  105),  but  the  contrary  has 
been  held  as  to  an  answer  setting 
forth  new  matter  by  way  of  conclusion 
only  (Van  Dyke  v.  Dolierty,  6  N.  D. 
263,  69   N.  W.  200). 

75.  Missouri  Pac.  E.  Co.  v.  Heming- 
wav,  63  Neb.  610,  88  N.  W.  673;  Kain 
V.  Larkin,  141  N.  Y.  144.  36  N.  E.  9; 
Milliken  V.  Western  Union  Tel.  Co., 
110  N.  Y.  403,  18  N.  E.  251,  1  L. 
E.  A.  281;  Marie  V.  Garrison,  83  N.  Y. 
14;  Bottom  v.  Chamberlain,  21  Misc. 
556,   47  N.  Y.   Supp.   733. 
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contrary,    and    in    some    states    the    defect    is    reached    by   motion.'^ 
Inconsistency  may  render  a  pleading  bad  on  general  demurrer  if  it 
amounts  to  a  failure  to  state  a  cause  of  action." 

That  necessary  facts  are  alleged  in  the  alternative  may  or  may  not  ren- 
der the  pleading  bad  on  a  demurrer  for  want  of  facts." 

Limitations, —  That  the  claim  sued  on  is  barred  by  the  statute  of 
limitations  is  reached  by  a  general  demurrer  in  some' states,' ''  but  not 
in  others.^"* 

Defects  Made  Separate  Grounds  for  Demurrer  by  Statute.  —  A  d  e  m  urrer 
for  want  of  facts  does  not  reach  other  objections  or  defects  specifically 
enumerated  by  the  statute  as  grounds  of  demurrer,  such  as  want  of 
jurisdiction,*!  want  of  legal  capacity  to  sue,"-  another  action  pend- 


The  complaint  -will  be  held  good 
when  the  requisite  allegations  can  be 
gathered  from  all  the  averments,  though 
the  statement  of  them  may  be  argu- 
mentative, and  the  pleading  deficient 
in  logical  order  and  technical  lan- 
guage. Sage  V.  Culver,  147  X,  Y.  241, 
41  X.  E.  513. 

76.  Eossman  v.  Mitchell,  73  Minn. 
198,  75  X,  W.  1053. 

77.  Indiana  Boiling  Mill  Co.  v.  Live- 
zey  (Ind.  App.),  94  X.  E.  732. 

78.  Where  the  only  eflfect  of  alter- 
native allegations  is  to  render  the 
pleading  indefinite  or  uncertain,  the 
remedy  is  by  motion,  but  where  the 
complaint  alleges  in  the  alternative 
two  statements  of  fact,  one  of  which 
would  legally  constitute  a  cause  of 
action  and  the  other  not,  they  neu- 
tralize each  other,  and  a  demurrer  for 
want  of  facts  will  lie.  Anderson  v. 
Minneapolis,  St.  P.  &  S.  S.  M.  R.  Co., 
103  Minn.  224,  114  N.  W.  1123,  14 
L.  R.  A.  (X.  S.)  886. 

A  demurrer  for  want  of  facts  does 
not  reach  an  inconsistency  between 
the  summons  and  the  complaint  in  re- 
gard to  the  relief  sought.  Freeman  v. 
Paulson,   107  Minn.  64,  119  X.  W.  651. 

79.  Minn. — Thornton  r.  East  Grand 
Forks,  106  Minn.  233,  118  X.  W.  834; 
Board  of  Countv  Comrs.  r.  Miller,  101 
Minn,  294,  112  X,  W,  276;  Minneapolis 
Threshing  Mach,  Co,  r,  Jones,  89  Minn. 
184,  94  X.  W.  551 ;  Trebbv  r,  Simmons, 
38  Minn.  508,  38  X,  W,  693;  Litchfield 
r,  McDonald,  35  Minn,  167,  28  X,  W. 
191,  Neb,— Bank  of  Miller  v.  Moore, 
81  Xeb.  566,  116  X,  W,  167;  Xewman 
Grove  State  Bank  v.  Linderholm,  68 
Xeb.  364,  94  X.  W.  616;  Hower  v.  Ault- 
man.  ?7  Xeb,  251,  42  X.  W,  1039; 
Hurley    v.    Cox,    9     Xeb.     230.       Ohio. 


Seymour  v.  Eailwav  Co.,  44  Ohio  St. 
12,  4  X.  E,  236;  Combs  v.  Watson,  32 
Ohio  St.  22S;  Commissioners  v.  An- 
drews, iS  Ohio  St,  49.  Wyo,— Colum- 
bia Sav.  &  Loan  Assn,  r.  Clause,  13 
Wyo,  166,  78  Pac,  708;  Marks  v.  Board 
of  Comrs,,  11  Wyo,  488,  72  Pac,  894; 
Cowhick  V.  Shingle,  5  Wyo,  87,  37 
Pac,   689,   25  L,   E,  A,   608. 

80.  The  demurrer  must  be  special. 
Brown  v.  Bell,  46  Colo.  163,  103  Pac. 
380,  23   L.   E.  A,    (X,   S.)    1096, 

It  must  be  specially  pleaded,  Ful- 
lerton  r,  Bailey,  17  Utah  85,  53  Pac. 
1020;  Thomas  v.  Glendinning,  13  Utah 
47,  44  Pac.  652. 

Limitations  cannot  be  raised  by  a 
demurrer  on  the  ground  that  the  com- 
plaint does  not  state  facts  suflScient 
to  constitute  a  cause  of  action,  the 
fact  that  the  cause  of  action  is  barred 
not  depriving  it  of  the  elements  which 
would  otherwise  constitute  a  good 
cause  of  action,  but  merely  leaving 
it  open  to  defendant  to  exercise  his 
personal  privilege  to  plead  limitations. 
Chemung  Mining  Co,  r,  Hanley,  9  Idaho 
786.  77  Pac,  226;  Keelev  v.  Leachman, 
3  Idaho  629,  33  Pac,  44^ 

81.  Of  the  subject-matter.  Toledo, 
W,  &  W.  R,  Co,  V.  Milligan,  52  Ind,  505. 

That  the  court  has  no  jurisdiction 
because  the  action  is  brought  in  th3 
wrong  countv.  Chicago  &  S.  E.  R. 
Co.  V.  Wheeler,  14  Ind.  App,  62,  42 
N,  E,  4S9;  Lake  Erie  &  W,  R,  Co. 
V.  Fishback,  5  Ind.  App.  403,  32  N.  E. 
346. 

82.  Idaho.— Vallev  Lumb,  &  Mfg, 
Co,  f.  Xickerson,  13 'Idaho  682,  33  Pac, 
24;  Vallev  Lumb.  &  Mfg.  Co,  v.  Dries- 
sel,  13  Idaho  662,  93  Pac.  765,  15 
L,  R,  A,  (X.  S,)  299,  Ind,— Aetna 
Life  Ins,   Co,  v.   Sellers,   154  Ind,  370, 
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\ng,^^  misjoinder  of  causes  of  action,"*  a  defect,*'^  or  misjoinder'"  of 
parties,  liinitations,^^   or  ambiguity,   indefiniteness  and  uncertainty/" 

In  Louisiana  an  exception  of  no  cause  of  action  does  not  reach  formal 
defects.**" 

IX.     SPECIAL     DEMURRERS.  —  A.     Definition    and    Nature. 


56  N.  E.  97;  La  Plante  v.  State,  152 
Ind.  80,  52  N.  E.  452.  Minn.— Walsh 
V.  Byrnes,  39  Miun.  527,  40  N.  W.  831. 
Mo. — Baxter  v.  St.  Louis  Transit  Co., 
198  Mo.  1,  95  S.  W.  856.  Mont.— Knight 
V.  Le  Beau,  19  Mont.  223,  47  Pac. 
952.  N.  y.— Phoenix  Bank  r.  Donnell, 
40  N.  Y.  410.  Ore.— Ovviugs  v.  Turner, 
48  Ore.  462,  87  Pac.  160.  S.  C— Daw- 
kins  V.  Mathis,  47  S.  C.  64,  24  S.  E. 
990.  S.  D. — Evans  v.  Fall  Eiver  Coun- 
ty, 9  S.  D.  130,  68  N.  W.  195.  Wash. 
Birmingham  V.  Cheetham,  19  Wash.  657, 
54  Pac.   37. 

By  demurring  for  want  of  facts  de- 
fendant waives  any  possible  objection 
that  plaintiff  did  not  have  legal  ca- 
pacity to  sue.  Chicago  &  E.  R.  Co.  r. 
Cummings,  24  Ind.  App.  192,  53  N.  E. 
1026. 

83.  Basye  v.  Basye,  152  Ind.  172, 
52  N.  E.  797;  Williams  v.  Lewis,  124 
Ind.  344,  24  N.  E.  733;  Somers  v.  Daw- 
son, 86  Miun.  42,  90  N.  W.  119. 

84.  Ind.— Nesbit  i".  Miller,  125  Ind. 
106,  25  N.  E.  148;  Board  of  Comrs.  f. 
Eedifer,  32  Ind.  App.  93,  69  N.  E. 
305.  Minn.  — Clark  v.  Lovering,  3/ 
Minn.  120,  33  N.  W.  776;  Smith  V. 
Jordan,  13  Minn.  264.  Neb.— Culbert- 
son  I.  &  W.  P.  Co.  V.  Wildman,  45 
Neb.  663,  63  N.  W.  947.  Nev.— Ruh- 
ling  V.  Hackett,  1  Nev.  360.  Wash. 
Ames  V.  Kinnear,  42  Wash.  80,  84  Pac. 
629;  Marvin  V.  Yates,  26  Wash.  50, 
66  Pac.  131.  Wis.— Cummings  V.  C. 
W.  Noble  Co.,  143  Wis.  175,  126  N.  W. 
664. 

85.  Idaho. — Bonham  Nat.  Bank  v. 
Grimes  Pass  Placer  Mining  Co.,  18 
Idaho  629,  111  Pac.  1078.  Ind.— Leedy 
V.  Nash,  67  Ind.  311;  Cox  v.  Bird,  65 
Ind.  277;  Supreme  Tribe  of  Ben  Hur 
V.  Hall,  24  Ind.  App.  316,  56  N.  E. 
780;  Loufer  v.  Stottlemyer,  16  Ind. 
App.  221,  44  N.  E.  1008.  Minn.— Svan- 
burg  V.  Fosseen,  75  Minn.  350,  78 
N  W.  4,  43  L.  E.  A.  427;  Bell  v.  Men- 
denhall,  71  Minn.  331,  73  N.  W.  1(786. 
Mo.— Tapana  v.  Shaffray,  97  Mo.  App. 
337  71  S.  W.  119.  Neb. — Holway  v. 
American  Exchange  Nat.  Bank,  64  Neb. 
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67,  89  N.  W.  382.  N.  D.— Ross  v.  Page, 
11  N.  D.  458,  92  N.  W.  822.  Okla. 
Choctaw,  O.  &  G.  R.  Co.  v.  Burgess, 
21  Okla.  653,  97  Pac.  271;  Helm  & 
Son  f.  Briley,  17  Okla.  314,  87  Pac. 
595.  Utah.— Arnold  r.  Pope,  37  Utah 
204,  108  Pac.  351.  Wash.— Buckles  v. 
Reynolds,  58  Wash.  485,  108  Pac.  1072. 

In  view  of  the  provision  requiring 
the  grounds  of  demurrer  to  be  dis- 
tinctly specified.  Eagle  v.  Beard,  33 
Ark.   497. 

Though  ordinarily  the  objection  that 
there  is  a  defect  of  parties  must  be 
taken  by  special  rather  than  general 
demurrer,  it  is  not  prejudicial  error 
to  sustain  a  general  demurrer  to  a 
complaint  which  fails  to  state  a  cause 
of  action  against  the  only  defendant, 
though  it  states  a  good  cause  of  ac- 
tion against  one  not  a  party.  Arnold 
f.  Pope,  37  Utah  204,  108  Pac.  351. 

86.  Cummings  v.  C.  W.  Noble  Co., 
143  Wis.  175,   126  N.  W\  664. 

A  general  demurrer  to  one  count 
does  not  reach  the  objection  that  one 
of  the  defendants  is  n^  interested  in 
the  cause  of  action  therein  stated. 
Bronson  r.  Markey,  53  Wis.  98,  10 
N.  W.  166. 

87.  Joergenson  v.  Joergenson,  28 
Wash.  477,  68  Pac-  913;  Board,  etc. 
r.  First  Presbyterian  Church,  19  Wash. 
455,  53  Pac.  671. 

88.  Cal.— Yordi  V.  Yordi,  6  Cal. 
App.  20,  91  Pac.  348;  Watkins  v.  Glas, 
5  Cal.  App.  68,  89  Pac.  840.  Colo. 
Downey  v.  Colorado  Fuel  &  Iron  Co., 
48  Colo.  27,  108  Pac.  972.  Informali- 
ties. Carpenter  r.  Smith,  20  Colo.  39, 
36  Pac.  789.  Idaho. — Dittemore  v.  Ca- 
ble Milling  Co.,  16  Idaho  298,  101 
Pac.  593;  Navlor  v.  Vermont  Loan  & 
Trust  Co.,  6  'Idaho  251,  55  Pac.  297. 
Nev.— Burp-ess  v.  Helm,  24  Nev.  242, 
51  Pac.   1025. 

89.  Vagueness  is  not  reached  by  an 
exception  of  no  cause  of  action,  but 
the  proper  remedy  is  by  an  exception 
of  vagueness.  Goldsmith  v.  Virgin,  122 
La.  831,  48  So.  279. 


DEMURRER 


933 


A  special  demurrer  is  one  which  assigns  and  points  out  specially  some 
particular  cause  or  causes  for  demurring.''*' 

In  code  states  the  term  is  frequently  used  to  designate  demurrers 
on  any  of  the  statutory  grounds  other  than  the  failure  to  state  a 
cause  of  action  or  defense.'*^ 

In  some  states  its  office  has  been  said  to  be  to  point  out  defects  in 
the  pleading  so  that  they  may  be  obviated  by  amendment.^^ 

Abolished  in  Some  states. —  In  some  states  special  demurrers  have 
been  abolished,  and  a  demurrer  reaches  only  defects  of  substance,'-'^ 


90.  Will's  Gould  PI.  578;  Andrews 
Steph.  PI.  (2nd  ed.),  §136,  p.  266,  Christ- 
mas V.  Russell,  5  Wall.  (U.  S.)  290, 
18  L.  ed.  475;  Xeal  v.  Hanson,  60 
Me.  84. 

"A  special  demurrer  is  only  for  de- 
fects in  form,  and  adds  to  the  terms 
of  a  general  demurrer  a  specification 
of  the  particular  ground  of  exception." 
Tyler  v.  Hand,  7  How.  (U.  S.)  573,  12 
L.  ed.  824.  See  also  Com.  v.  Cross  Cut 
E.  Co.,  53  Pa.  62. 

"A  special  demurrer  lies  to  a  fatal 
defect  in  the  plea,  which,  if  called 
to  the  attention  of  the  court,  can  be 
cured,  but  which  if  not  pointed  out 
is  not  fatal  to  the  plea."  Leathe  v. 
Thomas,  109  111.  App.  434,  451,  af- 
firmed 218  111.  246,  75  X.  E.  810. 

"A  special  demurrer  is  only  in  the 
nature  of  a  plea  in  abatement  that 
gives  a  better  writ,  and  saying  to  the 
plaintiff  he  may  recover  on  the  merits 
if  he  sues  in  a  particular  wav. "  Louis- 
ville &  N.  E.  Co.  V.  Brantlev's  Admr., 
96  Ky.  297,  2S  S.  W.  477. 

The  office  of  exceptions  under  the 
Texas  practice  is  similar  to  that  of  a 
special  demurrer  under  the  common- 
law  system  of  pleadinsr;  not  only  to 
question  the  existence  of  any  cause  of 
action  or  ground  of  defense,  but  to 
point  out  particularly  wherein  the 
pleading  is  defective.  Warner  v. 
Bailey,  7  Tex.  517. 

91.  Ky.  Code  Civ.  Pr.,   §92. 

As  a  defect  of  parties.  Boldt  v. 
Budwig,    19    Neb.    739,    28    X.    W.    280. 

92.  Xews  Pub.  Co.  v.  Lowe,  8  Ga. 
App.  333,  69  S.  E.  128;  Western  Union 
Tel.  Co.  V.  Cates  (Tex.  Civ.  App.),  132 
S.  W.  92. 

To  compel  plaintiff  to  set  forth  his 
charge  or  ground  of  complaint  plainly, 
fully,  and  distinctly,  where  he  has 
failed  to  do  so.  Wrightsville  &  T.  E. 
Co.    V.    Vaughan,    9    Ga.    App.    371,    71 


S.  E.  691;  Cedartown  Cotton  Co.  r. 
Miles,  2  Ga.  App.  79,  58  S.  E.  289. 

The  pleader  is  not  required  to  set 
forth  the  evidence  by  which  he  expects 
to  prove  the  traversable  facts  alleged, 
and  hence  a  demurrer  cannot  proper- 
ly be  used  to  compel  him  to  do  so. 
Wrightsville  &  T.  R.  Co.  r.  Vaughan,  9 
Ga.  App.  371,  71  S.  E.  691;  Cedar- 
town  Cotton  Co.  r.  Miles,  2  Ga.  App. 
79,  58  S.  E.  289. 

93.  Florida.  — "Xo  pleading  shall  be 
deemed  insufficient  for  any  defect  which 
could  heretofore  only  be  objected  to 
bv  special  demurrer."  Gen.  St.,  1906, 
§i430. 

The  effect  of  this  section  is  to  dis- 
pense with  the  use  of  demurrers  ex- 
cept to  test  the  sufficiency  of  the 
matters  of  substance  pleaded,  without 
reference  to  the  form  or  manner  of 
statement.  Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  R.  Co.,  55  Fla. 
514,  46  So.  732,  20  L.  R.  A.  (X.  S.) 
92. 

It  abolishes  special  demurrers.  Hart- 
ford Fire  Ins.  Co.  v.  Hollis,  58  Fla. 
268,  50  So.  985;  Hoopes  v.  Crane,  56 
Fla.  395,  47  So.  992;  Florida  C.  &  P. 
E.  Co.  V.  Ashmore,  43  Fla.  272,  32  So. 
832;  Camp  &  Bros.  v.  Hall,  39  Fla.  535, 
22  So.  792. 

Maryland. — "Xo  special  demurrer 
shall  be  allowed  in  any  civil  ease." 
Pub.  Gen.  Laws,  art.  75,  §6,  p.  1633; 
State  V.  German  Sav.  Bank,  103  Md. 
196,  63  Atl.  481;  Chesapeake  &  P.  Tel. 
Co.  V.  Mackenzie,  74  Md.  36,  21  Atl. 
690;  Mitchell  r.  Wedderburn,  68  Md. 
139,  11  Atl.  760;  Gott  v.  State,  44  Md. 
319. 

Massachusetts. — Xo  mere  defects  of 
form  in  the  declaration  or  subsequent 
pleadings  shall  be  assigned  as  causes 
of  demurrer.  Rev.  Laws,  1902,  c.  173, 
§13.  p.   1552. 

This    provision    operates     to     abolish 
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the  remedy  for  defects  of  form  being  by  motion.''*     An  exception  is 
sometimes  made  in  the  case  of  pleas  in  abatement."=^ 

B.     Grounds.  —  Where  special  demurrers  are  recognized,  they  are 
the  proper  method  of  reaching  defects  of  form  in  a  pleading,""  such  as 


special  demurrers.  King  v.  Howard*  1 
Cush.   (Mass.)   137. 

Michigan. — Special  demurrers  are  not 
allowed  in  justices'  courts.  Comp. 
Laws,  1S97,  §767. 

Mississippi. — "A  pleading  shall  not 
be  deemed  insufficient  for  any  defect 
which  could  heretofore  be  objected  to 
only  by  special  demurrer."  Code,  1906, 
§761;  Wilmot  f.  Yazoo  &  M.  r.  R.  Co., 
76  Miss.  374,  24  So.  701;  State  v. 
Swinney,  60  Miss.  39 j  Northrop  v. 
Flagg,  57  Miss.  754. 

New  Jersey.— No  pleading  shall  be 
deemed  insufficient  for  any  defect 
which  could  heretofore  be  objected  to 
only  by  special  demurrer,  and  judg- 
ment shall  be  rendered  on  demurrer 
without  regard  to  them.  Comp.  St., 
1910,  p.  4093,  §127;  Stratton  r.  Essex 
County  Park  Com.,  164  Fed.  901; 
Harper  v.  Essex  County  Park  Com., 
73  N.  J.  L.  1,  62  Atl.  '3S4;  Peter  V. 
Middlesex  &  S.  Traction  Co.,  69  N.  J. 
L.  456,  55  Atl.  35. 

Failure  to  state  the  venue  in  the 
body  of  the  declaration  is  within  the 
statute.  Mehrof  Bros.  Brick  Mfg.  Co. 
V.  Delaware,  L.  &  W.  K.  Co.,  51  N.  J. 
L.  56,   16   Atl.  12. 

In  New  York  it  is  held  that  special 
demurrers  as  known  to  common  law 
practice  have  been  abolished.  Neis  r. 
Yocum,  16  Fed.  168;  Marie  v.  Garrison, 
83  N.  Y.  14;  Bottom  v.  Chamberlain, 
21  Misc.  556,  47  N.  Y.  Supp.  733. 

In  Oregon  special  demurrers  as 
knawm  in  the  common  law  practice  are 
not  recognized.  Marx  v.  Croisan,  17 
Ore.  393,  21  Pac.  310. 

Tennessee Demurrers  for  formal  de- 
fects are  abolished,  and  those  only  for 
substantial  defects  are- allowed.  Shan- 
non's Code,  §4655;  Evans  v.  Thompson, 
12  Heisk.  534. 

Virginia.— Code,  §3272;  Norfolk  & 
W.  B.  Co.  V.  Ampey,  93  Va.  108;  Gray- 
son  V.  Buchanan,   88  Va.   251. 

West  Virginia.— Code,  §3649;  Cook  t\ 
Dorsey,  38  W.  Va.  196,  18  S.  E.  468; 
Sweeney  v.  Baker,  13  W.  Va.  158; 
Coyle  V.  Baltimore  &  O.  R.  Co.,  11 
W.  Va.  94. 

94.     Fla. — Hoopes  v.   Crane,   56   Fla. 
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395,  47  So.  992.  N.  J.— Stratton  v. 
Essex  Co,  Park  Com.,  164  Fed.  901 
(a  New  Jersey  case);  Harper  f.  Es- 
sex County  Park  Com.,  73  N.  J.  L.  1, 
62  Atl.  384;  Peter  v.  Middlesex  &  S. 
Traction  Co.,  69  N.  .7.  L.  456,  55  Atl. 
35;  Malberti  v.  United  Electric  Co., 
69  N.  J.  L.  55,  54  Atl.  251;  Karuuff 
r.  Kelch,  69  N.  J.  L.  499,  56  Atl.  163, 
affirmed  71  N.  J.  L.  558,  60  Atl.  364. 
N.    Y.— Neis    v.    Yocum,    16    Fed.     168. 

95.  Va.  Code,  §3272;  W.  Va.  Code, 
§3849. 

96.  Ga. — Western  Union  Tel.  Co. 
r.  Jenkins,  92  Ga.  398,  17  S.  E.  620; 
Wrightsville  &  T.  R.  Co.  r.  Vaughan, 
9  Ga.  App.  371,  71  S.  E.  691;  Harrell 
V.  Atkinson,  9  Ga.  App.  150,  70  S.  E. 
954;  Souders  r.  Carolina  Cement  Co.,  3 
Ga.  App.  99,  59  S.  E.  467.  Me.— Trask 
V.  Chase,  107  Me.  137,  77  Atl.  698; 
Hare  r.  Dean,  90  Me.  308,  38  Atl.  227; 
Inhabitants  of  Wellington  r.  Small,  89 
Me.  154,  36  Atl.  107;  Mahan  r.  Suther- 
land, 73  Me.  158;  Neal  v.  Hanson,  60 
Me.  84.  Pa. — Haldeman  v.  Martin,  10 
Pa.  369.  Vt.— Rudd  v.  Darling,  64 
Vt.  456,  25  Atl.  479. 

In  Equity. — Trask  r.  Chase,  107  Me. 
137,  77  Atl.  69S;  Glidden  V.  Norvell, 
44  Mich.  202,  6  N.  W.  195. 

Errors  which  might  be  deemed  fatal 
on  special  demurrer  will  be  disregarded 
on  general  demurrer..  Damren  v.  Trask, 
102  Me.  39,  65  Atl.  513;  Blake  v. 
Maine  Cent.  R.  Co.,  70  Me.  60, 

Since  the  statutes  27  Eliz.  c.  5,  §1, 
and  4  &  5  Ann,  c,  16,  special  demur- 
rers are  necessary  to  reach  defects  of 
form.  Will's  Gould  PL,  576;  Andrews 
Steph.  PI.  (2nd  ed.),  §139,  p.  266; 
Commonwealth  i".  Cross  Cut  R,  Co,,  53 
Pa,  62. 

"If  the  matter  pleaded  be  in  itself 
insufficient,  without  reference  to  the 
manner  of  pleading  it,  the  defect  is 
substantial;  but  ...  if  the  only 
fault  is  in  the  form  of  alleging  it,  the 
defect  is  but  formal."  Will's  Gould 
PI,  579. 

A  special  demurrer  goes  to  the  struc- 
ture merely,  and  not  to  the  substance, 
Martin  v.  Bartow  Iron  Works,  35  Ga. 
320. 
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ambiguity,^^  indefiniteness  and  uncertainty,®*  immateriality,®'  irrele- 
vancy,^ that  matter  of  evidence  is  pleaded,-  clerical  and  grammatical 
errors,^  misjoinder  of  counts,*  that  a  special  plea  amounts  to  the  general 
issue,^  duplicity,^  argumentativeness,'^  failure  to  make  profert,^  that  a 
pleading  has  not  the  proper  conclusion,^  or  is  not  verified,^"  that  a  prayer 
for  relief  is  not  germane  to  the  suit,^^  or  matter  in  abatement,^^  such 


A  violation  of  the  rules  of  pleading 
"occasionally  amounts  to  matter  of 
siibstarice,  but  usually  to  matter  of 
form  only."  Andrews  Steph.  PI.  (2nd 
ed.),    §138,    p.    265. 

The  remedy  for  a  defective  state- 
ment is  special  demurrer  rather  than 
a  motion  to  strike.  Swain  t".  Burnette, 
76  Cal.  29^,  18  Pac.  394. 

Failure  to  make  the  essential  parts 
of  the  contract  a  part  of  the  petition 
in  an  action  on  an  insurance  policy. 
Gonackey  v.  General  Accident,  Fire  & 
Life  Assur.  Corp.,  6  Ga.  App.  381,  65 
S.  E.  53. 

97.  Wrightsville  &  T.  R.  Co.  r. 
Vaughan,  9  Ga.  App.  371,  71  S.  E.  691. 

98.  U.  S Pacific  Live-Stock  Co.  v. 

Haulev,  98  Fed.  327.  Ga, — .lames  v. 
Atlanta  St.  R.  Co.,  90  Ga.  695,  16  S. 
E.  642;  Printup  v.  Rome  Land  Co.,  90 
Ga.  180,  15  S.  E.  764.  Idaho.— Ditte- 
more  f.  Cable  Milling  Co.,  16  Idaho 
298,  101  Pac.  593;  Younie  v.  Blackfoot 
Light  &  Water  Co.,  15  Idaho  56,  96 
Pac.  193;  Naylor  v.  Vermont  Loan  & 
Trust  Co.,  6  Idaho  251,  55  Pac.  297. 
HI. — American  Car  &  Foundry  Co.  v. 
Hill,  128  111.  App.  176,  affirmed,  226 
111.  227,  80  N.  E.  784.  Mich.— Mc- 
Donald V.  Smith,  139  Mich.  211,  102 
N.  W.  668.  In  equitv.  Glidden  f. 
Norvell,    44   Mich.    202,    6   N.    W.    195. 

99.  Dyer    r.    Stevens,    6    Mass.    389. 

1.  Chattanooga  Southern  R.  Co.  v. 
Thompson,  133  Ga.  127,  65  S.  E.  285; 
Wilson  V.  Central  of  Georgia  Ry.  Co., 
132  Ga.   215,   63   S.   E.   1121. 

2.  Hobson  v.  New  Mexico  &  A.  R. 
Co.,   2   Ariz.    171,   11   Pac.   545. 

3.  Meyer  v.  Ross,  119  111.  App.  485. 

4.  Thompson  V.  Lewis,  83  Me.  223, 
22  Atl.  104. 

5.  U.  S. — Pendleton  County  v.  Amy, 
13  Wall.  297,  20  L.  ed.  579.  Ill,— Og- 
den  f.  Lucas,  48  111.  492;  Supreme 
Lodge,  etc.,  v.  Albers,  '106  111.  App.  85. 
Vt. — Dufur  f.  Boston  &  M.  R.,  75  Vt. 
165,  53  Atl.  1068;  Hotchkiss  V.  Ladd, 
36  Vt.  593,  86  Am.  Dec.  679. 

6.  Will's  Gould  PI.  341,  and  the  fol- 


lowing cases:  Conn, — Taylor  v.  Knapp, 
25  Conn.  510.  Ga.— Central  of  Geor- 
gia R.  Co.  V.  Banks  &  Fortson,  128  Ga. 
785,  58  S.  E.  352;  Harris  v.  Wilcox, 
7  Ga.  App.  121,  66  S.  E,  380.  M©. 
Anderson  v.  Eastern  Coupling  Co.,  81 
Atl.  167;  BrifTgs  V.  Grand  Trunk  R. 
Co.,  54  Me.  375.  Mass. — Otis  v.  Blake, 
6  Mass.  336.  Mich. — Douglas  v.  Marsh, 
141  Mich.  209,  104  N.  W.  624.  Vt. 
Dubois  V.  Roby,  84  Vt.  46.5,  80  Atl. 
150;  Lewis  V.  Crane  &  Sons,  7S  Vt. 
216,  62  Atl.  60.  Va.— See  Norfolk  & 
W.  R.  Co.  V.  Ampey,  93  Va.  108,  25  S.  E. 
226;  Grayson  v.  Buchanan,  88  Va.  251, 
13  S.  E.  "457.  W.  Va.— See  Sweeney  v. 
Baker,  13  W.  Va.  158;  Covle  v.  Balti- 
more  &  O.  R.   Co.,   11  W.  Va.  94. 

7.  Massey  v.  People,  201  111.  409, 
66  N.  E.  392;  Wilkinson  v.  Cosmopoli- 
tan Life  Ins.  Assn.,  154  111.  App.  195; 
Wright  V.  Craig,  116  111.  App.  493; 
Llovd  v.  Travelers  Protective  Assn., 
115^111.  App.  39;  Webster  v.  State  Mut. 
Fire  Ins.  Co.,  81  Vt.  75,  69  Atl.  319; 
Walker  r.  Wooster's  Admr.,  61  Vt. 
403,  17  Atl.  792;  Catlin  v.  Lyman,  16 
Vt.  44. 

8.  See  New  York  Trap  Rock  Co.  v. 
Brown,   61   N.   J.   L.   536,   43   Atl.   100. 

9.  United  States  v.  Girault,  11  How. 
(IJ.  S.)  22,  13  L.  ed.  587;  Hooker  v. 
Smith,  19  Vt.  151,  47    Am.    Dec.   679. 

10.  Nixon  r.  Malone  (Tex.  Civ. 
App.),  95  S.  W.  577. 

11.  White  V.  North  Georgia  Elec- 
tric Co.,  136  Ga.  21,  70  S.  E.  639; 
White  f.  Scofield,  84  Ga.  56,  10  S.  E. 
591. 

12.  **A  special  demurrer  is  only  in 
the  nature  of  a  plea  in  abatement  that 
gives  a  better  writ,  and  saying  to  the 
plaintiff  he  may  recover  on  the  merits 
if  he  sues  in  a  particular  way."  Louis- 
ville &  N.  R.  Co.  r.  Brantley's  Admr., 
96  Ky.  297,  28  S.  W.  477. 

"A  special  demurrer  presents  mat- 
ter in  abatement  of  the  action,  and 
if  it  is  sustained  the  dismissal  is  with- 
out prejudice."  Walton  r.  Washburn, 
23    Ky.'  L.    Rep.    1008,    64    S.    W.    634, 
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as  want  of  jurisdiction,"  the  question  of  venue,'''  that  plaintifT  has 
no  capacity  to  sue,^"^  a  defect'"  or  misjoinder"  of  parties,  or  that 
there  is  another  action  pending  between  the  same  parties  for  the  same 
cause  of  action.^^  Multifariousness  is  ground  for  special  demurrer 
in  equity." 

X.     FILING  AND  SERVICE  OF  DEMURRERS.  —  The  necessity 
for,    and    the    time,    place    and    manner    of    liling,-'^    and  of    serv- 


13.  Ky.  Civ.  Code  Pr.,  §92;  Hall's 
Admr.  f.  Louisville  &  N.  R.  Co.,  102 
Ky.  480,  43  S.  W.  698. 

Of  the  person.  Kentucky  Cent.  E. 
Co.  V.  Holliday,  5  Ky.  L.  Kep.  695. 

14.  May  be  raised  by  special  de- 
murrer when  a  special  appearance  is 
made  for  that  purpose  only.  The  right 
to  raise  it  is  waived  by  pleading  to 
the  merits  or  filing  a  general  demurrer. 
Ware-Kramer  Tobacco  Co.  v.  American 
Tobacco  Co.,  178  Fed.  117. 

15.  Ky.  Civ.  Code  Pr.,  §92;  De  Ha- 
ven V.  De  Haven's  Admr.,  104  Ky.  41, 
46  S.  W.  215,  47  S.  W.  597. 

16.  Ky.-Civ.  Code  Pr.,  §92;  Rit- 
tenhouse  v.  Clark,  110  Ky.  147,  61 
S.  W.  33;  Fidelity  &  Casualty  Co.  v. 
Ballard  &  Ballard,  105  Ky.  253,  48 
S.  W.  1074;  De  Haven  V.  De  Haven's 
Admr.,  104  Ky.  41,  46  S.  W.  215,  47 
8.  W.  597;  Pritchard's  Exx.  v.  Peace, 
98  Ky.  99,  32  S.  W.  296;  McCallister 's 
Admr.  V.  Savings  BanJc,  80  Ky.  684; 
Oragg  V.  Home  Ins.  Co.,  28  Ky.  L. 
Rep.  988,  90  S.  W.  1045;  Comb's 
Admx.  V.  Krish,  27  Ky.  L.  Rep.  154, 
'84  S.  W.  5.62;  Walton  v.  Washburn,  23 
Kv.  L.  Rep.  1008,  64  S.  W.  857;  Becker 
t:  Neason,  21  Ky.  L.  Rep.  356,  51  S.  W. 
446;  Anderson  v.  Eminence,  etc..  Turn- 
pike Co.,  14  Ky.  L.  Rep.  (abstract) 
110;  O'Brien  V.  City  of  Coving!ton,  11 
Ky.  'L.  Rep.  (abstract)  813;  Stacy  v. 
Coleman,  10  Ky.  L.  Rep.  78;  C,  N.  O. 
&  T.  P.  R.  Co.  V.  Pemberton,  7  Ky.  L. 
Rep.   (abstract)    680. 

Want  of  parties  in  equity  must  be 
taken  advantage  of  by  special  demur- 
rer, and  the  defect  is  not  reached  by 
general  demurrer.  Hughes  v.  Hughes, 
72    Ga.    173. 

Where  the  want  of  parties  is  merely 
formal,  a  demurrer  because  of  their 
omission  must  be  special,  but  where 
the  omitted  parties  are  so  inseparably 
connected  with  the  subject  of  the  suit 
that  a  decree  could  not  be  made  with- 
out directly  affecting  their  interest,  the 
objection    is    reached    by    general    de- 
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murrer.  Strout  r.  Lord,  103  Me.  410, 
69  Atl.  694;  Laughton  V.  Harden,  68 
Me.  208;   Davis  v.  Rogers,  33  Me.  222. 

17.  Misjoinder  of  parties,  or  that 
some  facts  were  superfluous  or  afforded 
no  cause  for  relief,  or  that  some  of 
fhe  relief  prayed  for  is  inappropriate, 
are  matters  for  special  demurrer,  and 
on  general  demurrer  the  petition  sliould 
not  be  dismissed  for  these  reasons. 
Reese  v.  Reese,  89  Ga.  645,  15  S.  E. 
846. 

18.  Ky.   Civ.   Code  Pr.,  §92. 

19.  May  be  taken  advantage  of 
either  by  general  or  special  demurrer, 
where  it  is  manifest  on  the  face  of 
the  bill  that  two  causes  of  actiom  are 
presented.  Emmons  v.  National  Mut. 
Bldg.  &  Loan  Assn.,  135  Fed.  689,  67 
C.  C.  A.  327. 

A  demurrer  for  multifariousness  is 
special.  Case  r.  Longyear  (Mich.),  134 
N.  W.  459;  Kerr  v.  Rupp,  144  Mich. 
269,   107   N.   W.   1059. 

20.  Arkansas. — Filing  in  the  clerk's 
office  in  vacation  with  notice  to  the 
opposite  party  is  equivalent  to  a  fil- 
ing in  court  as  of  that  date.  Kirby's 
Dig.,   §6118. 

Florida. — Tn  actions  at  law  defend- 
ant must  file  his  demurrer  on  the  rule 
day  succeeding  that  on  which  the 
declaration  is  filed,  unless,  upon  mic- 
tion, further  time  be  given  by  the 
court.     Gen.  St.,  1906,  §1418. 

Tn  equity  defendant  must  file  his  de- 
murrer in  the  clerk's  office  on  the  rule 
day  next  succeeding  that  fixed  for  an 
entry  of  appearance,  unless  the  time 
is  extended  on  motion  for  good  cause 
shown.     Gen.  St.,  1906,  §1896. 

Iowa. — Must  file  a  copy  of  the  de- 
murrer for  the  use  of  the  adverse 
party,  and,  on  failure  to  do  so,  the 
cause  may  be  continued  at  the  option 
of  the  adverse  party,  or  the  demurrer 
stricken  from  the  files.     Code,  §3558. 

Michigan. — Tn  chancery  demurrers 
shall  be  filed  in  the  office  of  the  regis- 
ter with  whom  the  bill  or  petition  in 
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ing=^  demurrers  depends  entirely  on  the  statutes  and  rules  of  court  of 
the  various  states. 

XI.  JOINDER  IN  DEMURRER.  —  At  common  law  the  party  to 
whose  pleading  a  demurrer  was  taken  was  required  to  join  in  such 
demurrer,  and  his  failure  to  do  so  operated  as  a  discontinuance  of 
his  action  or  defense.--  This  rule  still  obtains  in  some  jurisdictions,^^ 
though  a  formal  joinder  is  generally  no  longer  required.-*  Statutes 
in  some  states  specifically  provide  that  if  the  adverse  party  does  not 
amend  the  pleadings  demurred  to,  he  shall  be  deemed  to  have  joined 
in  demurrer.-^  Want  of  a  joinder  is  waived  by  proceeding  with  the 
case  without  objection.-*' 

The  joinder  comprises  simply  a  statement  that  the  pleading  de- 


the  cause  was  filed,  unless  otherwise 
directed  by  rule  or  order  of  the  court. 
Comp.  Laws,  1897,  §457. 

21.  California. — A  demurrer  filed  in 
time  cannot  be  stricken  out  because 
not  served.  Davis  v.  Honey  Lake 
Water  Co.,  98  Cal.  415,  30  Pac.  270. 

Entertaining  and  ruling  on  demurrers 
improperly  served  is  harmless,  where 
the  pleading  demurred  to  is  fatally 
defective.  Moran  v,  Bonynge,  157  Cal. 
295,   107   Pac.    312. 

New  York. — Where  a  copy  of  the 
complaint  is  served  with  the  summons, 
a  copy  of  the  demurrer  must  be  served 
upon  plaintiff's  attorney,  within  the 
time  for  answering.  Code  Civ.  Proc, 
§422.  Service  in  mandamus.  Code  Civ. 
Proc,    §2081. 

See  Stilwell  v.  Kellogg,  14  Wis.  461. 

22.  Plaintiff  is  "obliged  to  accept, 
or  join  in  the  issue  of  law,  and  does 
60  by  a  set  form  of  words  called 
joinder  in  demurrer."  Andrews  Steph. 
PI.  (2nd  ed.),  §106,  p.  193;  Brown  v. 
Jones,  10  Gil.  &  J.  (Md.)  334. 

A  refusal  or  omission  to  do  so  has 
t^e  same  effect  es  an  omission  to 
plead,  when  pleading  is  necessary,  and 
hence  is  a  virtual  abandonment  of  his 
side  of  the  case.  Will's  Gould  PI. 
584. 

It  is  necessary  to  constitute  a  tech- 
nical issue.  MeCracken  v.  West,  17 
Ohio  16. 

It  is  error  to  overrule  a  demurrer 
on  motion.  Edmiston  v.  Edmiston,  2 
Ohio  251. 

Where  plaintiff  fails  to  ioin  in  a  de- 
murrer interposed  by  defendant,  the 
latter  should  move  for  a  rejoinder,  or 
procure  a  rule  for  one.  Townsend  i". 
Jemison,  7  How.  (U.  S.)  706,  12  L.  ed. 
880. 

"The  harshest  penalty  proper  for  de- 


lay in  the  joinder  would  seem  to  be, 
that  the  demurrer  may  be  considered, 
when  requested  by  the  party  making 
it,  though  no  formal  joinder  has  taken 
place."  Townsend  i".  .Jemison,  7  How. 
(U.  S.)  706,  12  L.  ed.  880. 

A  joinder  "in  short"  is  improper, 
and  may  be  stricken  on  proper  ob- 
jection.    Headlev  v.  Eobv,  6  Ohio  521. 

23.  Maine.— Eev.  St.,' 1903,  c.  84, 
§35.  It  is  error  to  allow  an  amend- 
ment before  there  has  been  any  joinder 
of  the  demurrer  or  ruling  thereon. 
Wakefield   r.  Littlefield,  52  Me.  21. 

Michigan. — Plaintiff  is  bound  to  join 
in  demurrer  within  the  time  fixed  by 
the  rule,  or  he  is  liable  to  be  defaulted. 
Wvckoff,  Seamans  &  Benedict  v.  Bishop, 
9S'  Mich.   352,   57   X.  W.   170. 

North  Carolina. — Plaintiff  must  join 
issue  on  the  demurrer.  Eev.,  1905, 
§484. 

24.  IIl.-Mix  V.  Chandler,  44  111. 
174.  Miss.— Code,  1906,  §758.  N.  J. 
Comp.  St.,  1910,  p.  4094,  §128.  In  quo 
warranto.  Comp.  St..  1910,  p.  4214,  §8. 
R.  I.— Gen.  Laws,  1909,  c.  289,  §18. 
Va.  —Code,  §3268.  W.  Va.— Code, 
§3845. 

25.  la.— Code,  §3565.  Mass.— Rev, 
Laws,  1902,  c.  173,  §13,  1552.  N.  J. 
Comp.  St..  1910,  p.  4094,  §132. 

26.  "If  a  demurrer  is  tendered,  as 
the  other  party  can  only  join  in  the 
demurrer,  that  will  be  considered  as 
done,  whenever  the  parties  proceed  with 
the  cause  without  objection."  Blyden- 
burgh  V.  Miles,  39  Conn.  484,  496. 

That  there  was  no  joinder  is  not 
ground  for  reversal  where  the  demurrer 
was  argxied  and  decided  on  its  merits 
without  objection.  Hart  v.  Baltimore 
&   O.   R.   Co.,   6  W.  Ya.  336. 

If  a  failure  is  objected  to  at  the  time, 
a  joinder  may  be  filed  instantly,  and  if 
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murred  to  is  sufficient  ifl  law."  It  is  in  the  nature  of  a  similiter  in 
the  case  of  an  issue  of  fact,-^  and  no  new  matter  can  be  set  up  therein.-" 
Joining  in  the  demurrer  is  a  waiver  of  the  right  to  contend  that 
it  is  not  the  proper  method  of  reaching  the  defects  complained  of,^" 
but  joinder  in  a  general  demurrer  does  not  open  to  a  party  defects 
of  form  when  the  meaning  and  intention  of  the  pleading  are  plain.^^ 

XII.  FORCE  AND  EFFECT  OF  DEMURRERS.  —  A.  Effect 
IN  General.  —  Filing  a  demurrer  suspends  the  necessity  of  filing  any 
other  pleading  until  the  same  is  determined.^-  Demurrant  is  bound 
by  admissions  and  concessions  in  the  demurrer,^^ 

Except  in  a  few  states,^*  a  demurrer  to  the  original  pleading  does 
not  extend  to  an  amended  one  subsequently  filed  unless  the  demurrer 
is  refiled  after  the  amendment  is  made.^'*  This  rule  has  been  held  not 
to  apply  to  amendments  by  way  of  interlineation  which  do  not  change 
the  issues  or  obviate  the  objections  originally  made.^'^     A  demurrer 


not,  and  exception  is  subsequently  tak- 
en for  this  cause,  the  court  will  con- 
sider it  as  having  been  in.  McCraeken 
V.  West,  17  Ohio  lo. 

27.  Wyckoff,  Seamans  &  Benedict  v. 
Bishop,  98  Mich.  352,  57  N.  W.  170. 

Form  of  joinder  in  demurrer.  An- 
drews Steph.  PI.  (2nd  ed.),  §106,  p. 
193. 

28.  Brown  v.  Jones,  10  Gill  &  J. 
(Md.)  33-1;  McCraeken  v.  West,  17  Ohio 
16. 

29.  This  objection  is  waived  by  fail- 
ure to  take  it  at  the  proper  time. 
Bradstreet  v.  Thomas,  12  Pet.  (U.  S.) 
59,  9  L.  ed.  999. 

30.  Kimball  v.  Boston,  C.  &  M.  E. 
Co.,   55    Vt.   95. 

31.  Emmons  v.  Alvord,  177  Mass. 
466,  59   N.   E.   126. 

32.  In  Iowa  the  code  provides  that 
a  demurrer  assailing  any  pleading  or 
count  thereof  suspends  the  necessity  of 
filing  any  other  pleading  thereto  un- 
til the  same  has  been  determined,  and 
the  next  pleading  shall  be  filed  by 
the  morning  of  the  day  succeeding 
such  determination.     Code,  §3555. 

It  is  error  to  render  judgment  on 
the  same  day  on  which  the  demurrer 
is  sustained.  Newcom  v.  Dubois,  95 
Iowa  194,  63  N.  W.  677. 

33.  Hot  Springs  Lumber  &  Mfg. 
Co.  V.  Revercomb,  110  Va.  240,  65 
S.  E.  557. 

34.  In  Arizona  a  demurrer  to  the 
original  pleading  still  stands  to  the 
^mended  one  where  no   other  pleading 
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is  filed  by  demurrant.  Rev.  St.,  1901, 
par.  1367;  Leatherwood  f.  Hill,  10 
Ariz,   243,  89  Pac.   521. 

In  Georgia  "where  the  court  per- 
mits ail  amendment  to  a  petition  after 
a  demurrer  has  been  filed  thereto,  but 
before  ruling  upon  the  demurrer,  the 
demurrer  need  not  be  again  formally 
presented  in  order  to  permit  the  fil- 
ing of  exceptions  pendente  lite  to  the 
overruling  of  the  demurrer."  Thorn- 
ton &  Warren  v.  Cordell,  8  Ga.  App. 
588,  70  S.  E.  17. 

In  Michigan,  under  circuit  court 
rule  10,  when  a  declaration  is  amended 
after  plea  or  demurrer,  such  plea  or 
demurrer  stands  as  the  plea  or  demur- 
rer to  the  amended  declaration,  unless 
defendant  files  another  one  within  ten 
davs  after  receiving  such  amendment. 
Marvin  v.  Bowlby,  135  Mich.  640,  98 
N.  W.  399. 

35.  See  Hawthorn  v.  Siegel,  88  Cal. 
159,  25  Pac.  1114;  Powell  v.  Cheshire, 
70   Ga.   357. 

A  ruling  on  a  demurrer  to  the  orig- 
inal complaint  made  after  the  filing 
of  an  amended  complaint  presents  no 
question  as  to  the  sufficiency  of  the 
latter.  Cincinnati,  B.  &  C.  R.  R.  v. 
Wall  (Ind.  App.),  96  N.  E.  389. 

The  amended  pleading  is  the  only 
one  before  the  court.  Harvey  v.  Hand 
(Ind.  App.),  95  N.  E.  1020. 

36.  In  such  case  a  new  demurrer  is 
not  necessary,  and  it  is  not  error  to 
refuse  to  permit  one  to  be  filed.  Flood 
V.  Templeton,  148  Cal.  374,  83  Pac. 
148. 
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interposed  after  the  addition  of  new  counts  by  amendment  will  gen- 
erally be  regarded  as  directed  to  such  new  counts  only.^^ 

B.  Effect  of  Demurrer  by  One  of  Se\-eral  Co-parties,  —  A  sep- 
arate demurrer  by  one  only  of  several  co-parties  tests  the  sufficiency 
of  the  pleading  as  to  him  in  the  same  manner  and  with  the  same 
effect  as  if  he  were  the  only  party,^®  and  usually  inures  to  his  benefit 
alone,^^  at  least  in  so  far  as  defects  of  form  are  concerned.*"  In 
some  states,  however,  it  is  held  that  the  sustaining  of  a  demurrer  to 
the  complaint  for  want  of  facts  interposed  by  one  of  several  defend- 
ants inures  to  the  benefit  of  them  all  where  they  all  stand  on  the  same 
ground." 

C.  Effect  on  Pleadings  Previously  Filed.  —  In  some  states  a 
party  who  demurs  after  answering  or  replying  thereby  waives,  with- 
draws, or  abandons  his  answer  or  reply.*-  There  seems  to  be  a  con- 
flict of  authority  as  to  whether  a  plea  in  abatement  is  waived  or  over- 
ruled by  a  subsequent  demurrer.*^ 


37.  Where  a  ruling  sustaining  a  de- 
murrer to  a  declaration  containing  one 
count  is  not  excepted  to,  and,  under 
leave  to  amend,  plaintiff  files  new 
counts,  but  does  not  amend  the  orig- 
inal one,  a  subsequent  demurrer  will 
be  confined  to  the  new  counts.  Plais- 
ted  r.  Walker,  77  Me.  459. 

Where,  to  a  declaration  containing 
one  count  a  general  answer  is  filed, 
and  an  additional  count  is  then  added 
by  amendment,  a  subsequent  demurrer 
will  be  restricted  in  its  application  to 
the  added  count,  or  to  some  impro- 
priety in  joining  the  two.  Lynn  Safe 
Deposit  &  Trust  Co.  v.  Andrews,  180 
Mass.  527,   62  N.   E.  1061. 

38.  Though  the  demurrer  alleges 
generally  that  the  pleading  does  not 
state  facts  sufBcient  to  constitute  a 
cause  of  action,  without  the  words 
"as  to  him."  Frankel  r.  Garrard,  160 
Ind.   209,   66  N.   E.   687. 

In  equity  the  object  of  a  demurrer 
is  to  obtain  a  decree  dismissing  the  bill 
only  as  to  the  demurring  defendants. 
Hence  a  demurrer  by  a  part  only  of 
the  defendants  should  be  sustained 
where  the  bill  does  not  warrant  the 
granting  of  any  relief  against  them, 
though  it  does  warrant  relief  against 
the  other  defendants  not  joining  in 
the  demurrer.  Swinlev  v.  Force,  78 
X.  .T.  Eq.   52,  78  Atl.  249. 

39.  Sapp  V.  Williamson,  128  Ga.  743, 
58  S.  E.  447;  Byrom  r.  Gunn,  111  Ga. 
805,  35  S.  E.  "649;  Ballin  &  Co.  v. 
Ferst  &  Co.,  55  Ga.  546;  Gray  f.  New 
Mexico  Pumice  Stone  Co.,  15  N.  M. 
478,  110  Pac.   603. 


In  Hollingsworth  r.  Johns  &  Co.,  92 
Ga.  428,  17  S.  E.  621,  sustaining  a  de- 
murrer as  to  defendants,  against 
whom  the  petition  stated  no  cause  of 
action  was  held  not  to  warrant  the 
dismissal  of  the  action  as  to  other 
defendants  who  did  not  demur  and 
made  no  resistance  to  the  action. 

40.  Wood  r.  De  Coster,  66  Me.  542. 

41.  Ark. — Beidler  r.  Beidler,  71  Ark. 
318,  74  S.  W.  13;  State  r.  Williams, 
17  Ark.  371.  Ga. — Tate  v.  Goode,  135 
Ga.  738,  70  S.  E.  571.  la — Dillavou 
r.  Dillavou,  142  Iowa  291,  120  N.  W. 
628. 

The  reversal  of  a  judgment  overrul- 
ing a  demurrer  interposed  by  a  part 
only  of  the  defendants  will  operate  in 
favor  of  all  the  defendants  where  those 
excepting  and  those  not  excepting  stand 
on  the  same  ground  and  their  rights 
are  involved  in  the  same  question  and 
are  equallv  affected  by  the  judgment. 
Tate  f.  Goode,  135  Ga.  738,  70  S.  E. 
571. 

42.  State  v.  Bright,  224  Mo.  514, 
123  S.  W.  1057;  Dunklin  County  v. 
Clark,  51  Mo.  60. 

Insisting  upon  a  demurrer  filed  with 
a  reply  is  regarded  as  a  withdrawal  of 
the  latter.  Henley  v.  Henley,  93  Mo. 
95,  5   S.  W.   701. 

43.  In  equity  a  plea  of  another  ac- 
tion pending  is  not  necessarily  over- 
ruled bv  a  demurrer.  Snyder  v.  De 
Forest  Wireless  Tel.  Co.,  154  Fed.  142. 

In  Illinois  the  plea  is  waived.  Fer- 
guson V.   Rawlings,  23   111.  69. 
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D.  Right  To  Subsequently  Plead  to  the  IMerits.  —  Except 
where  the  rule  has  been  changed  by  statute,**  a  party  who  has  filed  a 
demurrer  cannot  thereafter  plead  to  the  merits  until  the  demurrer  is 
withdrawn,*^  by  leave  of  court/*^  the  matter  of  permitting  him  to  do 
so  resting  in  the  court's  discretion.*^     In  some  states  consent  of  the 


44.  In  Maryland,  where  a  demurter 
is  overruled,  demurrant  may  plead  over 
without  withdrawing  his  demurrer. 
Pub.    Gen.   Laws,    art.   75,   §8,   p.   1633. 

45.  Chesapeake  &  O.  R.  Co.  v.  Amer- 
ican Exchange  Bank,  92  Va.  495,  23 
S.  E.  935,  44  L.  R.  A.  449;  Camden 
Clay  Co.  V.  Town  of  New  Martinsville, 
67  W.  Va.  525,  68   S.  E.  118. 

After  a  demurrer  is  overruled  the 
adverse  party  is  entitled  as  matter  of 
right  to  a  final  judgment  unless  the 
demurrer  is  withdrawn.  Peters  v. 
Needham  Piano  &  Organ  Co.,  109  N.  Y. 
Supp.  572;  National  Contracting  Co.  v. 
Hudson  River  Water  Power  Co.,  110 
App.    Div.    133,    97    N.    Y.    Supp.    92. 

The  demurrer  must  be  withdrawn 
before  demurrant  can  plead  over.  A 
failure  to  withdraw  it  is  an  election 
to  abide  by  it  and  justifies  a  judgment 
on  the  demurrer.  Lowy  v.  Andreas,  20 
111.  App.  521;  Gammon  V.  Bunnell,  22 
Utah  421,  64  Pac.  958. 

Until  withdrawn  it  remains  in  the 
record  as  an  admission  of  the  facts 
alleged  in  the  pleading  demurred  to. 
Lowy  V.  Andreas,  20  111.  App.  521. 

"Formerly,  if  the  party  demurring 
wished  to  plead,  he  was  required  to  ob- 
tain leave  to  withdraw  his  demurrer 
and  to  apply  to  the  court  for  leave  to 
plead  over  (Godfrey  v.  Buckniaster,  1 
Scam.  447),  and  that  practice  is  still 
followed  to  some  extent,  although  it  is 
not  now  required  that  a  party  should 
ask  leave  to  withdraw  his  demurrer." 
Nordhaus  v.  Vandalia  R.  Co.,  242  111. 
166,  89  N.  E.  974. 

In  Massachusetts. — See  Rev.  Laws, 
1902,  c.   173,   §17,  p.   1553. 

Wliere  plaintiff  is  permitted  to  re- 
ply without  objection,  there  is  an  im- 
plied withdrawal  in  which  defendant 
will  be  deemed  to  have  acquiesced. 
Camden  Clay  Co.  v.  Town  of  New  Mar- 
tinsville, 67  W.  Va.  525,  68  S.  E.  118. 

Where  a  replication  is  filed  and  a 
trial  had  on  the  merits,  on  appeal 
the  demurrer  will  be  regarded  as  hav- 
ing been  waived  or  withdrawn.  Ches- 
apeake &  O.  R.  Co.  V.  American  Ex- 
change Bank,  92  Va.  495,  23  S.  E.  935, 
44  L.  R.   A.  449. 
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46.  Leave  of  court  is  essential.  Her- 
rington   v.   Stevens,   26   111.   298. 

After  it  has  been  overruled.  Peters 
r.  Needham  Piano  &  Organ  Co.,  109 
N.  Y.  Supp.  572;  National  Contracting 
Co.  V.  Hudson  River  Water  Power  Co., 
110  App.  Div.  133,  97  N.  Y.  Supp. 
92. 

In  Maryland,  it  is  provided  by  stat- 
ute that,  in  equity  cases,  where  a  de- 
murrer is  withdrawn  without  leave  of 
court,  demurrant  "shall  pay  to  the 
opposite  party  the  sum  of  ten  dollars, 
and  the  costs  thereof,  and  be  in  con- 
tempt until  the  said  sum  of  money 
and  costs  are  fully  paid,  unless  the 
court  shall  otherwise  specially  order." 
Pub.  Gen.  Laws,  art.  16,  §154,  p.  425; 
Collateral  Security  Bank  v.  Fowler,  42 
Md.   393. 

A  defendant  who  is  in  contempt  by 
reason  of  the  nonpayment  of  such  fine 
has  no  right  to  file  an  answer,  and  if 
he  does  so  it  may  be  ignored.  Gilbert 
V.  Arnold,  30  Md.  29. 

In  Georgia  in  equity  a  defendant  may 
withdraw  his  demurrer  before  the  court 
has  pronounced  and  entered  his  final 
judgment  thereon,  and  this  though  the 
court  has  intimated  that  the  demurrer 
will  be  overruled.  This  right  is  in- 
cluded in  the  privilege  of  amending 
pleadings  at  any  stage  of  the  case, 
which  is  given  by  statute.  Smith  v. 
Hornsby,   70  Ga.  552. 

47.  Humphrey  v.  Hughes'  Guardian, 
79  Ky.  487;  Simson  v.  Satterlee,  64 
N.  Y.  657;  Peters  v.  Needham  Piano 
&  Organ  Co.,  109  N.  Y.  Supp.  572; 
National  Contracting  Co.  v.  Hudson 
River  Water  Power  Co.,  110  App.  Div. 
133,  97  N.  Y.  Supp.  92. 

Unless  it  appears  that  it  was  inter- 
posed in  bad  faith,  leave  should  be 
granted  on  payment  of  costs.  Asphalt 
Const.  Co.  V.  Bouker,  127  App.  Div. 
730,  112  N.  Y.  Supp.  31. 

As  a  rule  leave  will  not  be  granted 
where  there  has  been  judgment  upon 
the  demurrer  overruling  it,  without 
leave  to  answer,  or  with  leave  to  an- 
swer not  availed  of.  Fisher  v.  Gould, 
'81  N.  Y.  228. 

Where   a   party   whose    demurrer   is( 
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opposite  party  is  also  essential, ^^  or  may  take  the  place  of  consent  by 
the  court.'*''' 

E.  Right  To  Subsequently  Amend.  —  It  has  been  held  that  an 
amendment  cannot  properly  be  allowed  after  a  demurrer  has  been 
filed  and  before  joinder  of  the  demurrer,^"  or  a  ruling  thereon.^^ 
Statutes  in  many  states,  however,  permit  the  adverse  party  to  amend 
as  of  course  within  a  specified  time  after  the  filing  of  a  demurrer,^- 
or  authorize  the  court  to  allow  him  to  do  so."  It  has  been  held  that 
plaintiff  cannot,  under  such  a  statute,  cure  a  misjoinder  of  causes 
of  action  by  amendment  after  a  demurrer  on  that  ground  has  been 
filed.^* 

The  federal  courts  will  follow  in  actions  at  law  the  state  practice 
as  to  the  right  to  amend.^^ 

F.  Demurrer  as  an  Appearance.  —  As  a  general  rule  a  demurrer 
constitutes  an  appearance,  and  precludes  the  party  who  interposes 
it  from  thereafter  contending  that  the  court  in  which  the  action  is 
pending  has  no  jurisdiction  over  his  person.^*^     Such  an  appearance 


overruled  refuses  to  plead  over  and 
judgment  is  rendered  against  him,  be 
will  not  be  permitted,  on  appeal,  to 
withdraw  his  demurrer  and  plead  over. 
Dunlap  &  Co.  v.  Cody,  31  Iowa  260. 

48.  A  demurrer  not  filed  at  the  first 
term,  and  which  has  been  overruled. 
Kev.  St.,  1903,  c.  84,  §35;  Fryeburg  v. 
Brownfield,   68   Me.  145. 

49.  In  Iowa  it  may  not  be  with- 
drawn without  the  consent  of  the  ad- 
verse party  in  writing,  or  given  in 
open  court,  or  of  the  court.  Code, 
§3556. 

50.  Wakefield  t".  Littlefield,  52  Me. 
21. 

51.  "Wakefield  v.  Littlefield,  52  Me. 
21. 

52.  XT.  S.— Eosenbaeh  v.  Dreyfuss, 
1  Fed.  391.  Ala.— Code,  1907,  §3125. 
Idaho.— Eev.  Codes,  §4228.  Kan. — Gen. 
St.,  1909.  §5731.  Mc— Rev.  St.,  1909, 
§1803.  Neb.— Comp.  St.,  1911,  §6713. 
Nev. — Comp.  Laws,  §3162,  as  amended 
bv  St.,  1907,  c.  188,  p.  412.  N.  J. 
Comp.  St.,  1910,  p.  4094,  §132.  N.  Y. 
Code  Civ.  Proc,  §542.  N.  D.— Eev. 
Codes,  1905,  §6S82.  Ohio.— Code,  1910, 
§1361.  Okla.— Comp.  Laws,  1909,  §5677. 
S.  C— Code  Civ.  Proc,  §193;  Sullivan 
r.  Sullivan,  24  S.  C.  474.  S.  D.— Code 
Civ.  Proc,  §149.  Utah.— Comp.  Laws, 
1907,  §3004.  Wis.— St.,  1S98,  §2685. 
Wye— Comp.  St.,  1910,  §4435. 

In  Florida,  "upon  demurrer  to  any 
declaration  or  other  pleading,  the  par- 
ty plaintiff  or  defendant  may  admit 
the    cause    of    demurrer    by    filing    an 


amended  declaration  or  pleading,  which 
shall  do  away  with  the  cause  of  de- 
murrer." Circuit  court  common  law 
rule  30.  Benedict  Pineapple  Co.  V.  At- 
lantic Coast  Line  R.  Co.,  55  Fla.  514, 
46  So.   732,  20  L.  E.  A.   (N.  S.)   92. 

In  Kentucky,  where  a  demurrer  is 
filed  with  an  answer  or  subsequent 
pleading  in  vacation,  "the  adverse 
party  may,  during  that  vacation,  and 
after  notice  to  the  party  filing  the 
demurrer,  or  his  attorney,  file  an 
amended  pleading  to  cure  any  defect 
suggested  by  the  demurrer."  Code 
Civ.  Pr.,  §109. 

53.  In  Massachusetts  may  allow  a 
party  to  whose  pleadings  a  demurrer 
has  been  filed  to  amend,  within  such 
time  as  the  court  orders.  Eev.  Laws, 
1902,  c.  173,   §49,  p.   1558. 

54.  Nor  is  he  entitled  to  a  sever- 
ance on  motion  prior  to  the  sustaining 
of  the  demurrer.  Neun  v.  B.  H.  Bacon 
Co.,   1^1   X.  Y.   Supp.   718. 

55.  Under  the  conformity  act.  Eosen- 
baeh V.   Dreyfuss,   1   Fed.   391. 

56.  It  waives  the  necessity  of  a 
summons.  Iowa  Eev.  Codes,  §4139; 
Chaffin  V.  Fulkerson,  95  Ky.  277,  24 
S.   W.   1066. 

Amounts  to  a  general  appearance.  Ind. 
Darnell  r.  State,  174  Ind.  143,  90  X.  E. 
769.  Ky.— McDowell  v.  Chesapeake  O. 
&  S.  W.  E.  Co.,  90  Ky.  346,  14  S.  W. 
338.  Mich. — Stevens  v.  Harris,  99  Mich. 
230,  58  X.  W.  230;  Xorberg  t.  Heine- 
man.  59  Mich.  210,  26  X.  W.  481.  Mont. 
McKiernan  v.  King,  2  Mont.  72.    Utah. 
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cannot  be  defeated  by  a  subsequent  attempt  to  withdraw  the  demurrer." 
G.     Issues  Raised.  —  The  purpose  of  a  demurrer  is  to  raise  an  is- 
sue of  law.^*     It  admits  the  truth  of  the  facts  alleged  in  the  pleading 
demurred  to  but  questions  their  legal  sufficiency.'^"    A  demurrer  which 


Farnsworth  v.  Union  Pac.  Coal  Co.,  32 
Utah  112,  89  Pac.  74.  See  also  Stone 
V.  Union  Pac.  K.  Co.,  32  Utah  185,  89 
Pac.  715.  Vt.— Bank  of  Bellows  Falls 
V.  Rutland  &  B.  R.  Co.,  28  Vt.  478. 

It  admits  the  jurisdiction,  but  at- 
tacks the  pleadings.  Littlefield  v. 
Maine  Cent.  K.  Co.,  104  Me.  126,  71 
Atl.  657. 

Though  it  contains  a  reservation  of 
any  right  acquired  under  a  previous 
motion  to  set  aside  the  summons.  Swee- 
ney V.  Schultes,  19  Nev.  53,  6  Pac. 
44. 

The  right  to  raise  the  question  of 
venue  in  equity  is  waived  by  filing  a 
general  demurrer.  Ware-Kvamer  To- 
bacco Co.  V.  American  Tobacco  Co.,  178 
Fed.    117. 

A  demurrer  for  want  of  jurisdiction 
over  the  defendant's  person  is  a  gen- 
eral appearance  and  confers  jurisdic- 
tion unless  the  court  can  under  no  cir- 
cumstances acquire  it.  Reynolds  v. 
La  Crosse  &  Minn.  Packet  Co.,  10 
Minn.   178. 

A  demurrer  for  misjoinder  of  causes 
of  action  and  parties  is  a  general  ap- 
pearance to  each  of  such  causes  of  ac- 
tion, and  no  further  process  is  neces- 
sary on  separation  of  such  causes.  Da- 
vis V.  Public  Service  Corporation,  77 
N.  J.  L.  275,  72  Atl.  82. 

See    also   the   title    "Appearances." 

57.  Stevens  v.  Harris,  99  Mich.  230, 
58  N.  W.  230.  See  also  the  title  "Ap- 
pearances. ' ' 

58.  Andrews  Steph.  PI.  (2nd  ed.), 
§105,  p.  192,  and  the  following  cases: 
U.   S.— Scharff  v.  Levy,  112  U.   S.   711, 

5  Sup.  Ct.  360,  28  L.  ed.  825;  Alley 
V.  Nott,  111  U.  S.  472,  4  Sup.  Ct.  495, 
28  L.  ed.  491;  Lessee  of  Walden  v. 
Craig's  Heirs,  14  Pet.  147,  10  L.  ed. 
393.  Cal.— Philip  V.  Durkee,  108  Cal. 
300,  41  Pac.  407;  Brennan  v.  Ford,  46 
Pac.  7;  Cook  v.  Pablo  de  la  Guerra,  24 
Cal.   237.     Conn.— Havens   v.    Hartford 

6  N.  H.  R.  Co.,  28  Conn.  69.  Ga. 
Code,  1895,  §5049.  Idaho.— Rev.  Codes, 
§4366.  Ind. — Merrill  v.  Pepperdine,  9 
Ind.  App.  416,  36  N.  E.  921.  Minn. 
Rev.  Laws,  1905,  §4162;  Disbrow  v. 
Creamery  Package  Mfg.  Co.,  104  Minn. 
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17,  115  N.  W.  751;  Knoblauch  v.  Fogle- 
song,  38  Minn.  459,  38  N.  W.  366; 
Porter  v.  Fletcher,  25  Minn.  493.  N.  M. 
Mulvey  v.  Staab  &  Co.,  4  N.  M.  172, 
12  Pac.  699.  N.  Y.— Code  Civ.  Proc, 
§964;  Mills  Power  Co.  v.  Mohawk  Hy- 
dro-Electric Co.,  128  N.  Y.  Supp.  810. 
N.  C— Wood  V.  Kincaid,  144  N.  C.  393, 
57  S.  E.  4.  N.  D.  — Rev.  Codes,  1905, 
§7005.  Ohio. — Alter  v.  City  of  Cincin- 
nati, 4  Ohio  N.  P.  427.  Okla.— Adams 
V.  Couch,  1  Okla.  17,  26  Pac.  1009. 
Ore.— L.  O.  L.,  §10;  Mulkey  v.  Day, 
49  Ore.  312,  89  Pac.  957;  Hume  v. 
Woodruff,  26  Ore.  373,  38  Pac.  191; 
Rice  V.  Rice,  13  Ore.  337,  10  Pac.  495. 
S.  C— Code  Civ.  Proc,  §270;  Char- 
lotte, C.  &  A.  R.  Co.  V.  Gibbes,  23 
S.  C.  370.  S.  D.-Code  Civ.  Proc,  §240. 
Utah.— Comp.  Laws,  1907,  §3125.  Wash. 
Rem.   &  Ball.   Ann.   Codes   &  St.,  §310. 

"A  demurrer,  though  frequently 
called  'an  issue'  in  law,  may,  with 
more  propriety,  be  said  to  tender  such 
an  issue.  For  the  issue  is  not  formed, 
until  there  is  a  joinder  in  demurrer; 
which  affirms  the  legal  sufficiency  of 
the  allegations  demurred  to,  in  contra- 
diction of  the  demurrer,  which  affirms 
their  legal  insufficiency."  Will's  Gould 
PI.   571. 

Whether  it  is  special  or  general. 
State  V.  Peck,  60  Me.  498. 

Its  purpose  is  to  obtain  a  ruling 
of  the  court  on  a  question  of  law. 
Western  Union  Telegraph  Co.  v.  Ash- 
ley  (Tex.   Civ.  App.),  137  S.  W.   1165. 

59.  Conn. — Scovill  v.  Seeley,  14 
Conn.  238.  Fla.— H.  W.  Metcalf  Co.  v. 
Orange  Countv,  56  Fla.  829,  47  So. 
363.  Ga.— Code,  1895,  §5048;  Callaway 
V.  Martin,  7  Ga.  App.  357,  66  S.  E. 
1101.  la,— Hayden  v.  Anderson,  17 
Iowa  158.  Md. — Collateral  Security 
Bank  v.  Fowler,  42  Md.  393.  Mo. 
Pidgeon  v.  United  Rvs.  Co.,  154  Mo. 
App.  20,  133  S.  W.  130.  N.  J.— Riley 
V.  Hodgkins,  57  N.  J.  Eq.  278,  41  Atl. 
1099.  S.  D. — Cumins  v.  Lawrence 
County,  1  S.  D.  158,  46  N.  W.  182. 
Tenn. — Trust  Co.  v.  Weaver,  102  Tenn. 
66,  50  S.  W.  763;  Insurance  Co.  v. 
Thornton,  97  Tenn.  1,  40  S.  W.  136. 
Tex.— Williams    v.    Warnell,     28     Tex. 


DEMURRER 


943 


raises    only    an    issue    of    fact    is    bad    and    should    be    overruled.*'" 
H.    Admissions  by  Demurrek.  —  1.    What  Is  Admitted  by  a  De- 
murrer.—  It  is  a  universal  rule  that  a  demurrer  admits  all  the  al- 
legations of  fact  in  the  pleading  to  which  it  is  addressed,^^  which  are 


610;  Jefferson  v.  Scott  (Tex.  Civ.  App.), 
135  S.  W.  705. 

"A  demurrer  is  but  a  legal  excep- 
tion to  the  sufficiency  of  a  pleading." 
Wapello  State  Sav.  Bank  v.  Colton,  143 
Iowa  359,  122  N.  W.   149. 

Its  office  is  to  test  the  sufficiency 
of  the  pleading.  Sprunt  v.  Gordon 
(S.  C),  71  S.  E.  1033. 

"It  admits  the  facts  and  refers  the 
law  arising  thereon  to  the  court.'" 
Tyler  v.  Hand,  7  How.  (U.  S.)  573,  12 
L.  ed.  824. 

"A  demurrer  submits  to  the  court 
the  legal  effect  of  what  appears  upon 
the  face  of  the  preceding  record."  Lee 
f.  Follensby,  80  Vt.  182,  67  Atl.  197. 
"It  in  effect  says  to  the  court  that 
the  facts  properly  pleaded  are  true, 
but  demands  the  judgment  of  the  court 
as  to  the  law  when  applied  to  those 
facts."  Mavor,  etc.,  of  Baltimore  v. 
Thomas,   115' Md.   212,   80   Atl.   726. 

Overruling  a  demurrer  to  a  count 
in  libel  does  not  necessarily  mean  more 
than  that  the  judge  cannot  say  as 
matter  of  law  that  the  words  used  are 
libelous.  Fay  v.  Harrington,  176 
Mass.   270,   57   N.   E.   369. 

60.  Ala. — Corpening  &  Co.  f.  Wor- 
thington  &  Co.,  99  Ala.  541,  12  So. 
426.  Mo, — Spears  v.  Bond,  79  Mo.  467. 
Tex. — Exception.  Burgess  v.  New  York 
Life  Ins.  Co.  (Tex.  Civ.  App.),  53  S.  W. 
602. 

Demurrants  cannot  allege  as  a  mat- 
ter of  fact  that  there  was  no  contract 
in  writing  as  a  cause  of  demurrer,  but 
must  aver  that  the  allegations  of  the 
bill  do  not  show  such  a  contract.  Eiley 
f.  Hodgkins,  57  N.  J.  Eq.  278,  41  Atl. 
1099. 

Merely  denying  the  allegations  of  tbe 
pleading.  Ledoux  Bros.  V.  City  of 
Nashua,  75  N.  H.  481,  76  Atl.  249. 

As  a  demurrer  which  denies  the 
truth  of  the  allegations  of  a  plea, 
where  the  court  does  not  judicially 
know  whether  thev  are  true  or  false. 
Mobile  Electric  Co.  v.  Sanges,  169  Ala. 
341.   53    So.   176. 

Where  the  declaration  does  not  al- 
lege that  the  instrument  sued  on  is 
a     sealed     instrument,     the     question 


whether  it  is  or  not  is  one  of  fact, 
and  cannot  be  raised  by  demurrer. 
Grubbs  r.  National  Life  Maturity  Ins. 
Co.,  94  Va.   589,   27   S.  E.  464. 

Whether  an  agreement  was  a  de- 
vice to  evade  the  usury  laws  was  held 
to  be  a  question  of  fact,  and  not  one 
of  law  which  could  be  determined  on 
demurrer.  Stevens  V.  Staples,  64  I^Iinn. 
3,  65  N.  W.  959. 

61.     Will's   Gould  PI.,  572,  573;   An- 
drews   Steph.    PL    (2nd    ed.),    §140,    p. 
267,    and    the    following    cases:      U.    S. 
Interstate   Land   Co.   f.   Maxwell    Land 
Co.,    139    U.    S.    569,    11    Sup.    Ct.    656, 
35  L.  ed.  278;  Pennie  v.  Eeis,  132  U.  S. 
464,    10    Sup.    Ct.    149,    33    L.    ed.    426; 
Bissell  V.  Spring  "Valley  Township,  124 
U.    S.    225,   8   Sup.   Ct.    495,   31    L.   ed. 
411;    Hanley    v.    Donoghue,    116    U.    S. 
1,  6  Sup.  Ct.  242,  29  L.  ed.  535;   Mas- 
well  V.  Kennedy,  8  How.  210,  12  L.  ed. 
1051;    Tyler  v.   Hand,  7   How.   573,   12 
L.    ed.    824;    Gonsouland   v.    Rosomano, 
176  Fed.  481,  100  C.  C.  A.  97;  Calhoun 
r.  Pullman  Co.,  159  Fed.  387,  '86  C  C. 
A.  387;   Southern  Pac.   Co.  v.  Eailroad 
Comr.,    193    Fed.    699;    In    re    Putman, 
193  Fed.  464;  French  r.  Busch,  189  Fed. 
480;   Larabee   r.  Dolley,   175  Fed.  365; 
Risley  v.  City  of  Utica,  173  Fed.  502-, 
United   States    v.   Sixty-eight    Cases   of 
Syrup,  172  Fed.   781      Ala.— Norton  v. 
Randolph,    58    So.    283;    Bluthenthal    & 
Bickert    v.    City    of    Columbia,    57    So. 
814;  Mavor,  etc.,  of  City  of  Columbiana 
V.    J.    W.    Kelley    &    Co.,    55    So.    526; 
City  of  Birmingham  r.  Coffman,  55  So. 
500;  First  Ave.  Coal  &  Lumber  Co.  v. 
Johnston,    54    So.    598.      Ark.— Adams 
f.    Primmer,    144    S.    W.    522;    Walker 
V.  Files,   94   Ark.   453,   127   S.   W.    739; 
Drilling    v.    Armstrong,    94    Ark.    505, 
127    S.    W.    725;    Greer   V.   Newbill,    89 
Ark.    509.      Cal. — French   v.    Senate    of 
Cal.,  146  Cal.  604,  80  Pac.  1031;  Bran- 
ham   V.    Mayor,    etc.,    of    San    Jose,    24 
Cal.   585;    People   v.   Town    of   Antioch 
(Cal.    App.),    121     Pac.     945;     Pacific 
Union  Club  f.  Commercial  Union  Assur. 
Co.,    12    Cal.    App.   503,    107    Pac.    728; 
Shannon    V.    Cavanaugh,    12    Cal.    App. 
434,   107   Pac.   574;    Richards  v.   Farm- 
ers'  &   Merchants'  Bank,   7   Cal.   App. 
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387,  94  Pac.  393.  Colo.— City  of  Gold- 
field  V.  MacDonald,  119  Pac.  1069; 
Downey  v.  Colorado  Fuel  &  Iron  Co.,  48 
Colo.  27,  108  Pac.  972;  Denver  Job- 
bers' Assn.  V.  People  (Colo.  App.), 
122  Pac.  404.  Conn. — Rogers  v.  Hen- 
drick  (Conn.),  82  Atl.  590;  Ryan  v. 
Knights  of  Columbus,  82  Conn.  91,  72 
Atl.  574;  Coughlin  v.  Knights  of  Co- 
lumbus, 79  Conn.  218,  64  Atl.  223; 
Brown  v.  Town  of  Soathbury,  53  Conn. 
212,  1  Atl.  819;  Daniels  v.  Town  of 
Saybrook,  34  Conn.  377.  Del. — Perry 
V.  Philadelphia,  B.  &  W.  R.  Co.,  77 
Atl.  725.  Fla.— Brown  v.  Avery,  58 
So.  34;  City  of  Miami  v.  Shutts,  59 
Fla.  462,  51  So.  929;  Holt  v.  Hill- 
man-Sutherland  Co.,  56  Fla.  801,  47 
So.  934;  Benedict  Pineapple  Co.  v.  At- 
lantic Coast  Line  R.  Co.,  55  Fla.  514, 
46  So.  732,  20  L.  R.  A.  (N.  S.)  92; 
Barbee  v.  Jacksonville  &  A.  P.  R.  Co., 
6  Fla.  262.  Ga.— Code,  1895,  §5048; 
Morel  V.  Sylvania  &  G.  R.  Co.,  134 
Ga.  687,  68  S.  E.  588;  Brown  v.  Mas- 
sachusetts Mills,  7  Ga.  App.  642,  67 
S.  E.  832;  Callaway  v.  Martin,  7  Ga. 
App.  357,  66  S.  E..  1101.  Idaho.— Burk- 
hart  r.  Reed,  2  Idaho  503,  22  Pac.  1. 
111.— Hoyt  V.  McLaughlin,  250  111.  442, 
95  N.  E.  464;  Moore  v.  Brandenburg, 
248  111.  232,  93  N.  E.  733;  Martin  v. 
McCall,  247  111.  484,  93  N.  E.  418; 
Cragg  V.  Levinson,  238  111.  69,  87  N.  E. 
121;  Kemp  v.  Division  No.  241,  etc., 
153  111.  App.  344;  Dempster  v.  Lan- 
singh,  150  111.  App.  55;  Smith  v.  Alex- 
ander, 128  111.  App.  507.  Ind.— Wa- 
bash R.  Co.  V.  Railroad  Commission,  95 
N.  E.  673;  Gray  r.  National  Benefit 
Assn.,  Ill  Ind.  531,  11  N.  E.  477; 
Andre  v.  Murray  (Ind.  App.),  98  N.  E. 
322;  Olcott  v.  McClure  (Ind.  App.), 
98  N.  E.  82;  Roemler  V.  Dice  (Ind. 
App.),  97  N.  E.  364;  Brett  v.  Pre- 
torious  (Ind.  App.),  96  N.  E.  211; 
Leonard  v.  City  of  Terre  Haute  (Ind. 
App.),  93  N.  E.  872.  la.-Code,  §3564; 
Turner  Imp.  Co.  r.  City  of  Des  Moines, 
136  N.  W.  656;  Reed  V.  Hollingsworth, 
135  N.  W.  37;  Durst  r.  Des  Moines,  150 
Iowa  370,  130  N.  W.  168;  Case  v. 
Davis  County,  150  Iowa  552,  129  N,  W. 
804;  Griffith  V.  Merchants'  Life  Assn., 
148  Iowa  727,  127  N.  W.  1079;  Smith 
V.  Keeley,  146  Iowa  660,  125  N,  W. 
669;  Jefiferies  v.  Fraternal  Bankers' 
Reserve  Society,  135  Iowa  284,  112 
N.  W.  786;  Iowa  Mut.  Tornado  Ins. 
Assn.  V.  Gilbertson,  120  Iowa  658,  106 
N.  W.  153;  Harris-Emery  Co.  v.  Pit- 
cairn,    122    Iowa    595,    98    N.    W.    476. 
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Kan. — Bollinger  v.  Beacham,  81  Kan, 
746,  106  Pac.  1094;  Bartholomew  v. 
Guthrie,  71  Kan.  705,  81  Pac.  491; 
Leavenworth,  L.  &  G.  R.  Co.  v.  Leahy, 
12  Kan.  124;  Voss  V.  Bachop,  5  Kan, 
59.  Ky, — Lewis'  Admr.  v.  Bowling 
Green  R.  Co.,  144  S.  W.  377;  Bonta  v. 
Fiscal  Court,  144  Ky.  241,  137  S.  W, 
1084;  Sublett  v.  Gardner,  144  Ky.  190, 
137  S.  W.  864;  Newport  Sand  Bank 
Co.  V.  Monarch  Sand  Mining  Co.,  144 
Ky,  7,  137  S.  W.  784,  34  L.  R.  A. 
(N,  S.)  1040;  See  v.  Leidecker,  142 
Ky.  752,  135  S.  W.  284;  Allnutt  v.  All- 
nutt's  Exx.,  127  S.  W.  986;  Perkins  & 
Manning  Co.  V.  Drew  &  Landrum's  As- 
signee, 122  S.  W.  526;  Blue  Grass  Can- 
ning Co. 's  Assignee  v.  Illinois  Cent, 
R.  Co.,  119  S.  W.  769;  Spring  Gar- 
den Ins,  Co,  I'.  Imperial  Tobacco  Co., 
132  Ky.  7,  116  S.  W.  234;  Simons  v. 
Gregory,  120  Ky.  116,  85  S.  W.  751, 
La. — Exception  of  no  cause  of  action. 
Malbrough  v.  Roundtree,  128  La.  39, 
54  So.  463;  Trahan  v.  Broussard  Cot- 
ton Oil  Co.,  125  La.  785,  51  So.  898; 
Oglesby  v.  Turner,  124  La.  1084,  50 
So.  859;  Goldsmith  r.  Virgin,  122  La. 
831,  48  So.  279;  Ramos  Lumber  &  Mfg. 
Co.  V.  Labarre,  116  La.  559,  40  So, 
898;  Kird  v.  New  Orleans  &  N.  W. 
R.  Co.,  105  La.  226,  29  So.  729;  South- 
ern Chemical  &  Fertilizing  Co.  v.  Wolf 
&  Sons,  48  La.  Ann.  631,  19  So.  558, 
Me. — Anderson  v.  Eastern  Coupling  Co., 
81  Atl.  167;  Trask  v.  Chase,  107  Me. 
137,  77  Atl.  698;  Cairn  v.  Whittemore, 
88  Me.  501,  34  Atl.  404;  Inhabitants 
of  €ape  Elizabeth  v.  Lombard,  70  Me. 
396;  Portland,  S.  &  P.  R.  Co.  v.  Bos- 
ton &  M.  R.  Co.,  65  Me.  122;  Baker 
t\  Atkins,  62  Me.  205;  Stilphen  v.  Stil- 
phen,  58  Me.  508.  Md,— Mayor,  etc., 
of  Baltimore  v.  Thomas,  115  Md.  212, 
80  Atl.  726;  Hogan  v.  McMahon,  115 
Md.  195,  80  Atl.  695;  Ruhe  v.  Ruhe, 
113  Md.  595,  77  Atl.  797;  Mayor,  etc., 
of  Havre  De  Grace  v.  Fletcher,  112 
Md.  562,  77  Atl.  114;  Dulaney  v.  United 
Rys.  Co.,  104  Md.  423,  65  Atl.  45;  Car- 
roll V.  Smith,  99  Md.  653,  59  Atl.  131; 
Dusdorff  V.  Schleisner,  85  Md.  360, 
37  Atl.  170;  Ulman  i'.  Charles  St.  Ave. 
Co.,  83  Md.  130,  34  Atl.  366.  Mass, 
Davis  I',  New  England  Ry.  Pub.  Co., 
203  Mass.  470,  89  N.  E.  565;  Miller 
V.  Aldrich,  202  Mass.  109,  88  N.  E, 
441;  Troy  &  G.  R.  Co.  v.  Newton,  1 
Gray  544.  Mich. — People's  Outfitting 
Co.  V.  People's  Outlet  Co.,  136  N.  W. 
599;  Cole  v.  Cole  Realty  Co.,  135  N.  W. 
329;  Laubengayer  v.  Rohde,  133  N.  W. 
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535;  Frost  r.  Frost,  165  Mich.  591, 
131  N.  W.  60;  Michigan  Trust  Co.  v. 
McNamara,  165  Mich.  200,  130  N.  W. 
653;  Traders'  Bank  f.  Fraser,  162 
Mich.  315,  127  N.  W.  291;  Fitschen 
V.  Olson,  155  Mich.  320,  119  N.  W. 
3;  Blair  v.  Grand  Eapids  &  I.  R.  Co., 
60  Mich.  124,  26  N.  W.  855;  Day  v. 
Cole,  56  Mich.  294,  22  N.  E.  811.  Minn. 
Basting  v.  City  of  Minneapolis,  112 
Minn.  306,  127  N.  W.  1131;  Branton 
V.  McLaughlin,  109  Minn.  244,  123 
N.  W.  808;  Vukelis  v.  Virginia  Lumber 
Co.,  107  Minn.  68,  119  N.  W.  509; 
Wessel  t'.  Wessel  Mfg.  Co.,  106  Minn. 
66,  118  N,  "W.  157;  Bena  Townsite  Co. 
1-.  Sauve,  104  Minn.  472,  116  X.  W. 
947;  Sorensen  v.  Carey,  96  Minn.  2(75, 
104  N.  W.  958;  Kosmerl  v.  Snively,  85 
Minn.  228,  88  IST.  W.  753,  Miss.— Globe 
&  Rutgers  Fire  Ins.  Co.  v.  Firemen's 
Fund  Fire  Ins.  Co.,  97  Miss.  148,  52 
So.  454;  Myers  r.  Martinez,  95  Miss. 
104,  48  So.  291;  Correro  v.  Wright,  47 
So.  379;  Delano  v.  Holly-Matthews 
Mfg.  Co.,  47  So.  475.  Mc— Heron  v. 
Peisch,  144  S.  W.  413;  Lackawanna 
Coal  &  Iron  Co.  v.  Long,  231  Mo.  605, 
133  S.  W.  35;  Atty.  Gen.  ex  rel.  State 
V.  Ryan,  232  Mo.  77,  133  S.  W.  8; 
National  Hollow  Brake  Beam  Co.  v. 
Bakewell,  224  Mo.  203,  123  S.  W.  561; 
Meek  f.  Hurst,  223  Mo.  688,  122  S.  W. 
1022;  Randolph  v.  Wheeler,  182  Mo. 
145,  81  S.  W.  419;  Verdin  f.  City  of 
St.  Louis,  131  Mo.  26,  33  S.  W.  4S0, 
36  S.  W.  52;  Pidgeon  f.  United  Rys. 
Co.,  154  Mo.  App.  20,  133  S.  W.  130; 
United  Rvs.  Co.  V.  O'Connor,  153  Mo. 
App.  128^  132  S.  W.  262;  Anable  t'. 
McDonald  Land  &  Mining  Co.,  144 
Mo.  App.  303,  128  S.  W.  38;  Perkins  v. 
Baer,  95  Mo.  App.  70;  Hallock  v.  Brier, 
80  Mo.  App.  331.  Mont.— State  r. 
Hindson,  120  Pae,  485;  State  V.  Butte 
Electric  &  Power  Co.,  43  Mont.  118, 
115  Pac.  44.  Neb.— Bresee  v.  Preston, 
135  N.  W.  544;  City  of  Crawford  f. 
Darrow,  87  Neb.  494,  127  N.  W.  891; 
Hallstead  f.  Perrigo,  87  Neb.  128, 
126  N.  W.  1078;  Spalding  V.  Douglas 
County,  85  Neb.  265,  122  N.  W.  889; 
State  V.  Porter,  69  Neb.  203,  95  N.  W. 
769;  Mc  Arthur  V.  H.  T.  Clark  Drug 
Co.,  48  Neb.  899,  67  N.  W.  861;  Dillon 
r.  Scofield,  11  Neb.  419,  9  N.  W.  554. 
Nev. — Levy  v.  Ryland,  32  Nev.  460, 
109  Pac.  905.  N."  H.— Forest  Products 
Co.  V.  Publishers'  Paper  Co.,  75  N.  H. 
493,  76  Atl.  642;  State  v.  B.  &  M. 
R.  Co.,  75  N.  H.  327,  71  Atl.  542; 
Williams  v.  Mathewson,  73  N.  H.  242, 


60   Atl.   687;   Pearson  v.  Tower,  55  N. 
H.    36;    Craft    v.    Thompson,    51    N.    H. 
536;    Coe   v.   Winnepisiogee    Lake    Cot- 
ton &  Woolen  Mfg.  Co.,  37  N.  H.  254. 
N.  J. — Swinley  v.  Force,  78   N.  J.   Eq. 
52,  78  Atl.  249;  New  Jersey  Title  Guar- 
antee  &   Trust   Co.  V.  Rector,  76  N.  J. 
Eq.  587,  75  Atl.  831,  reversing  75  N.  J. 
Eq.    423,    72    Atl.    968;     Camden    Safe 
Deposit   &   Trust   Co.   v.    Dialogue,    75 
N.    J.    Eq.    600,    72    Atl.    358;    Vander- 
bilt   V.   Mitchell,   72   N.   J.   Eq.   910,   67 
Atl.  97;  Trimble  V.  American  Sugar  Re- 
fining  Co.,    61    N.   J.    Eq.    340,   48   Atl. 
912;    Riley    v.   Hodgkins,   57   N.   J.   Eq. 
278,   41    Atl.    1099;    Dringer   v.    Jewett, 
43   N.   J.   Eq.   701,   13   Atl.   664;    Fivey 
V.    Pennsylvania    E.    Co.,    66    N.    J.    L. 
"3,  48   Atl.   553;    Hendrickson   v.  Penn- 
sylvania R.  Co.,  43  N.  J.  L.  464.   N.  M. 
De  "Vigil  V.  Stroup,   15  N.   M.  544,  110 
Pac.  830.    N.  Y.— Kidder  v.  Port  Henry 
Iron  Ore  Co.,   201   N.  Y.  445,  94  N.  E. 
1070;    Clark    f.    West,    193    N.    Y.    349, 
86    N.    E.    1;    Blum    V.    Whitney,    185 
N.  Y.  232,  77  N.  E.  1159;  Park  &  Sons 
Co.  V.  Nat.  Wholesole  Druggists'  Assn., 
175   N.  Y.   1,   67   N.   E.   136;    Greeff  v. 
Equitable  Life   Assur.   Soc,   160   N.   Y, 
19,  54  N.  E.  712,  73  Am.  St.  Rep.  659, 
46  L.   E.    A.    288;    Douglass   v.   Phenix 
Ins.   Co.,  138  N.  Y.  209,  33  N.  E.  938; 
Rosenthal    v.    Rubin,    132    N.    Y.   Supp. 
1053;   Mahar  r.  Harrington  Park  ViUa 
Sites,  131   N.  Y.  Supp.   514;   Krauts   v. 
Brunett,   130   N.   Y.   Supp.   1086;    Gross 
V.   Hochstim,   72   Misc.   343,   130   N.  Y. 
Supp.    315;    Mills    Power    Co.    f.    Mo- 
hawk   Hydro-Electric    Co.,    128    N.    Y. 
Supp.   810;   Hart  v.   City  Theaters  Co., 
128   N.   Y.    Supp.    678.      N.   C— Brewer 
V.  Wynne,  154  N.  C.  467,  70  S.  E.  947; 
Miller   v.    Atlantic    C.    L.    R.    Co.,    154 
N.    C.    441,    70    S.    E.   '838;    Wilcox    v. 
Durham    &    C.    R.    Co.,   152   N.    C.    316, 
67    S.    E.    758;    McEachin    f.    Stewart, 
106  N.  C.  336,  11  S.  E.  274;   Harris  v. 
Johnson,    65    N.    C.    478.     N.    D.— Zell- 
mer   v.    Patterson,    18    N.    D.    360,    122 
N.  W.   381;   Foster   County  Implement 
Co.  V.  Smith,  17  N.  D.  178,  115  N.  W. 
663.      Ohio.— Pittsburgh,    C.    &    St.    L, 
R.    Co.    V.    Moore,    33    Ohio     St.     384; 
Faurot  v.  Neff,  32  Ohio  St.  44;  Everett 
t\   Waymire,    30    Ohio   St.    308;    Hamil- 
ton  &   Eossville   Hydraulic   Co.   v.   Cin- 
cinnati,  H.   &   D.   R.   Co.,   29   Ohio   St. 
341;   Hance   V.   Hair,   25    Ohio   St.   349; 
Union   Bank  v.   Bell,   14   Ohio   St.   200; 
Shellenberger    v.    Scripps    Pub.    Co.,     8 
Ohio    N.    P.    (N.    S.)    633;    Boswell    r. 
Hall,  6  Ohio  N.  P.  497;  State  v.   City 
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of  Mt.  Vernon,  4  Ohio  N.  P.  (N.  S.) 
317;  Alter  v.  City  of  Cincinnati,  4  Ohio 
N.  P.  427.  Okla. — De  Koberts  v.  Town 
of  Cross,  23  Okla.  888,  101  Pac.  1114; 
Smith-Wogan  Hardware  &  Implement 
Co.  V.  Moon  Buggy  Co.,  26  Okla.  161, 
108  Pac.  1103;  Tecumseh  State  Bank 
V.  Maddox,  4  Okla.  583,  46  Pac.  563; 
Adams  v.  Couch,  1  Okla.  17,  26  Pac. 
1009.  Ore.  — Terwilliger  Land  Co.  v. 
City  of  Portland,  123  Pac.  57;  Mc- 
Daniel  v.  Chiaramonte,  122  Pac.  33; 
Johnson  V.  Crook  County,  53  Ore.  329, 
100  Pac.  294;  Wills  v.  Nehalem  Coal 
Co.,  52  Ore.  70,  96  Pac.  528;  Long- 
shore Printing  Co.  V.  Howell,  26  Ore. 
527,  38  Pac.  547.  Pa. — Kaufmann  v. 
Kaufmann,  222  Pa.  58,  70  Atl.  956; 
Getty  V.  Pennsylvania  Institution,  194 
Pa.  571,  45  Atl.  333;  Commonwealth 
V.  Cross  Cut  E.  Co.,  53  Pa.  62;  Dil- 
worth  Coal  Co.  v.  Kidney,  43  Pa.  Super. 
Ct.  625;  Sehuler  v.  Schuler,  39  Pa. 
Super.  Ct.  635.  R.  I. — Newell  v.  Frank- 
lin, 30  E.  L  258,  74  Atl.  1009;  Darcey 
V.  Darcey,  29  E.  I.  384,  71  Atl.  595. 
S.  C— Herbert  f.  Parham,  88  S.  C. 
410,  70  S.  E.  1038;  MeLees  v.  City 
of  Anderson,  82  S.  C.  565,  64  S.  E. 
750.  S.  D.— Sioux  Falls  Sav.  Bank  v. 
Minnehaha  County,  135  N.  W.  689; 
Ward  V.  Brown,  133  N.  W.  699;  Shaw 
V.  Circuit  Court,  129  N.  W.  907;  Bald- 
win V.  City  of  Aberdeen,  23  S.  D.  636, 
123  N.  W.  80;  Lyman  County  V.  State, 
11  S.  D.  391,  78  N.  W.  17;  Hudson 
V.  Archer,  4  S.  D.  128,  55  N.  W.  1099. 
Tenn. — Johnson  v.  Brice,  112  Tenn.  59, 
83  S.  W.  791;  Donaldson  r.  Walker,  101 
Tenn.  236,  47  S.  W.  417;  Insurance 
Co.  V.  Thornton,  97  Tenn.  1,  40  S.  W. 
136.  Tex.  — Williams  v.  Warnell,  28 
Tex.  160;  Middleton  v.  Nibling  (Tex. 
Civ.  App.),  142  S.  W.  968;  Matthews 
V.  Towell  (Tex.  Civ.  App.),  138  S.  W. 
169;  Western  Union  Tel.  Co.  v.  Ash- 
ley (Tex.  Civ.  App.),  137  S.  W.  1165; 
Kruegel  v.  Porter  (Tex.  Civ.  App.), 
136  S.  W.  801;  Jefferson  v.  Scott  (Tex. 
Civ.  App.),  135  S.  W.  705.  Utah.— Hunt 
V.  Monroe,  32  Utah  42cS,  91  Pac.  209; 
Eeams  v.  Taylor,  31  Utah  288,  87  Pac. 
1089;  Nelden-Judson  Drug  Co.  v.  Com- 
mercial Nat.  Bank,  27  Utah  59,  27  Pac. 
195;  Gammon  v.  Bunnell,  22  Utah  421, 
64  Pac.  958;  State  V.  Board  of  Edua- 
cation,  21  Utah  401,  60  Pac.  1013.  Vt. 
Douglas  &  Varnum  v.  Village  of  Mor- 
risville,  84  Vt.  302,  79  Atl.  391;  Stev- 
ens V.  Goodenough,  83  Vt.  303,  75  Atl. 
398;  Crompton  t:  Beedle,  83  Vt.  287, 
75    Atl.   331;    Currier   v.   King,   81    Vt. 
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285,  69  Atl.  873;  Drake  v.  Wild,  65 
Vt.  611,  27  Atl.  427;  Whitton  v.  God- 
dard,  36  Vt.  730,  Va.— Van  Dyke  v. 
Norfolk  So.  E.  Co.,  72  S.  E.  659;  Har- 
ris  V.  Gary,  71  S.  E.  551;  Equitable 
Life  Assur.  Soc.  v.  Kitt's  Admr.,  109 
Va.  105,  63  S.  E.  455;  Trumbo  V.  Fulk, 
103  Vt.  73,  48  S.  E.  525.  Wash. 
White  Bros.  &  Crura  Co.  v.  Wat- 
son, 64  Wash.  666,  117  Pac.  497;  Green 
V.  McLaughlin  Eealty  Co.,  64  Wash. 
147,  116  Pac.  641;  Salhinger  v.  Sal- 
hinger,  56  Wash.  134,  105  Pac.  236; 
Barnett  V.  Ashmore,  5  Wash.  163,  31 
Pac.  466.  Wis.— Le  Blonde  v.  Pesh- 
tigo,  140  Wis.  604,  123  N.  W.  157;  Chi- 
cago, St.  P.,  M.  &  O.  E.  Co.  V.  Doug- 
las County,  134  Wis.  197,  114  N.  W. 
511,  14  L.  E.  A.  (N.  S.)  1074;  Brown 
f.  Phillips,  71  Wis.  239,  36  N.  W.  242; 
Ludwig  V.  Cramer,  53  Wis.  193,  10 
N.  W.  81;  State  v.  Lean,  9  Wis.  279. 
Wye— State  v.  Irvine,  14  Wyo.  318, 
84  Pac.  90;  Butler  v.  Conwell,  14  Wyo. 
166,  82  Pac.  950;  Eicketts  v.  Crewdson, 
13  Wyo.  284,  79  Pac.  1042,  81  Pac.  1; 
Turner  v.  Hamilton,  13  Wyo.  408,  80 
Pac.   664. 

"A  demurrer  admits  facts  that  are 
well  pleaded  in  that  it  does  not  deny 
them."  Doolittle  V.  Selectmen,  59 
Conn.  402,  22  Atl.  336;  Lamphear  V. 
Buckingham,   33    Conn.    237. 

"Every  demurrer  directed  to  the 
incapacity  of  the  plaintiff  to  sue,  the 
misjoinder  of  parties  or  causes  of  ac- 
tion, or  jurisdiction,  admits  the  facta 
alleged  for  the  purpose  of  the  demur- 
rer." Merriman  v.  Southern  Paving 
Co.,  142  N.  C.  539,  556,  55  S.  E.  366. 
Quoted  with  approval  in  Balfour  Quar- 
ry Co.  V.  West  Const.  Co.,  151  N.  C. 
345,   66   S.   E.   217. 

"The  averments  that  are  to  be 
deemed  admitted  must  be  averments 
of  those  ultimate  facts  essential  to  the 
maintenance  of  the  right  asserted." 
Southern  Pac.  Co.  v.  Eailroad  Comrs., 
193  Fed.  699. 

In  an  action  on  a  bond  conditioned 
to  pay  for  ice  delivered  pursuant  to 
a  contract  for  delivery  of  ice  during 
"the  coming  season,"  it  was  iheld 
that  a  demurrer  to  the  declaration  ad- 
mitted that  the  ice,  the  price  of  which 
was  sued  for,  was  delivered  during  the 
period  meant  by  the  quoted  expres- 
sion, and  hence  that  its  meaning  was 
immaterial  on  demurrer.  Booske  r. 
Gulf   Ice   Co.,   24  Fla.   550,   5    So.    247. 

In  a  negligence  case  it  was  held 
to  be  of  no  importance  that  the  court. 
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issuable,*'-  relevant,*^  and  material,'^*  and  which  are    well    pleaded." 


on  a  hearing  in  damages,  found  that 
there  was  no  negligence  in  fact,  since 
the  existence  of  enough  negligence  to 
give  a  right  of  recovery  was  conclu- 
sively admitted  by  the  demurrer.  Lam- 
phear  v.   Buckingham,   33   Conn.   237. 

A  replication  to  a  plea  alleged  a 
former  adjudication  of  the  matters  set 
up  in  the  plea,  and  it  was  held  that 
a  demurrer  on  the  ground  that  it  did 
not  appear  that  defendants  were  par- 
ties to  the  former  action  was  inapt, 
since  if  the  averment  were  true,  as 
the  demurrer  admitted,  the  very  mat- 
ter spoken  of  by  the  demurrer  was  the 
matter  formerly  adjudicated.  Broadus 
f.    Eussell,    106    Ala.    353,    49    So.    327. 

A  demurrer  to  a  declaration  upon 
any  promise  or  agreement  within  the 
statute  of  frauds  confesses  that  the 
promise  is  in  writing.  Will's  Gould 
PI.  376. 

"The  protestation  usually  inserted 
in  a  demurrer  is  a  practice  derived 
from  the  common  law,  and  has  no 
effect  in  limiting  admissions  as  to  facts 
properly  alleged  in  the  pending  suit." 
Taylor  v.  Holmes,  14  Fed.  498. 

62.  Cal. — Branham  v.  Mayor,  etc., 
of  San  Jose,  24  Cal.  58.5.  Conn. — State 
f.  New  Haven  &  Northampton  Co.,  37 
Conn.  153.  Ga,— Smith  V.  Usher,  108 
Ga.  231,  33  S.  E.  876. 

Admits  only  traversable  facts.  Griggs 
V.  City  of  St^  Paul,  9  Minn.  246. 

63.  U.  S. — Young  v.  Mercantile  Trust 

Co.,  140  Fed.  61.    Ala Georgia  Home 

Ins.  Co.  V.  Warten,  113  Ala.  479,  22  So. 
288.  ni.— Martin  v.  McCall,  247  111. 
484,  93  N.  E.  418.  Ky.— Bennett  V.  Ben- 
nett, 137  Ky.  47,  121  S.  W.  495.  Md. 
Whalen  f.  Baltimore  &  0.  R.  Co.,  108 
Md.  11,  69  Atl.  390;  Ulman  i:  Charles 
St.  Ave.  Co.,  83  Md.  130,  34  Atl.  366; 
Miller  r.  Baltimore  County  Marble  Co., 
52  Md.  642.  Mich.— Churchill  r.  Cum- 
mings,  51  Mich.  446,  16  N.  W.  805. 
Va.— Van  Dyke  v.  Norfolk  So.  R.  Co., 
72   S.   E.   659. 

64.  Will's  Gould  PI.,  583,  and  the 
following  cases:  Cal.— Riverside  Coun- 
ty f.  Yawman  &  Erbe  Mfg.  Co.,  3  Cal. 
App.  691,  86  Pac.  900.  Del.— Perry 
V.  Philadelphia,  B.  &  W.  R.  Co.,  77 
Atl.  725.  Md. — Brooke  V.  Widdecombe, 
39  Md.  386.  MC— Verdin  r.  City  of 
St.   Louis,   131   Mo.   26,   33   S.   W.  480, 


36  S.  W.  52;  Missouri-Lincoln  Trust 
Co.  V.  Third  Nat.  Bank,  154  Mo.  App. 
S9,  133  S.  W.  357.  Ohio.— Faurot  v. 
Neff,  33  Ohio  St.  44.  Va.— Van  Dyke 
V.  Norfolk  So.  R.  Co.,  72  S.  E.  659. 
Wye— State  v.  Irvine,  14  Wyo.  318, 
84  Pac.  90. 

65.  U.  S.  —  Equitable  Life  Assur. 
Soc.  V.  Brown,  213  U.  S.  25,  29  Sup. 
Ct.  404,  53  L.  ed.  682;  Interstate  Land 
Co.  V.  Maxwell  Land  Co.,  139  U.  S. 
569,  11  Sup.  Ct.  656,  35  L.  ed.  278; 
Hopper    V.    Covington,    118    U.    S.    148, 

6  Sup.  Ct.  1025,  30  L.  ed.  190;  Gould 
r.  Evansville  &  C.  R.  Co.,  91  U.  S. 
526,  23  L.  ed.  416;  Calhoun  V.  Pull- 
man Co.,  159  Fed.  387,  86  C.  C.  A. 
387,  16  L.  R.  A.  (N.  S.)  575;  Larabee 
v.  Dolley,  175  Fed.  365;  United  States 
r.  Sixty-eight  Cases  of  Syrup,  172  Fed. 
781;  Young  r.  Mercantile  Trust  Co., 
140  Fed.  61.    Ark. — Pierson  v.  Wallace, 

7  Ark.  282.  Colo. — Denver  Jobbers' 
Assn.  V.  People  (Colo.  App.),  122  Pac. 
404.  Del.— Perry  v.  Philadelphia,  B. 
&  W.  R.  Co.,  77  Atl.  725.  Fla.— Brown 
V.  Avery,  58  So.  34;  City  of  Miami 
V.  Shutts,  59  Fla.  462,  51  So.  929; 
Holt  V.  Hillman-Sutherland  Co.,  56 
Fla.  801,  47  So.  934;  Benedict  Pineap- 
ple Co.  V.  Atlantic  Coast  Line  R.  Co., 
55  Fla.  514,  46  So.  723;  McClinton 
i:  Chapin,  54  Fla.  510,  45  So.  35.  Ga. 
Code,  1895,  §5048;  Anderson  r.  Good- 
win, 125  Ga.  663,  54  S.  E.  679;  Wil- 
liams f.  Stewart,  115  Ga.  864,  45  S.  E. 
256;  Smith  v.  Usher,  108  Ga.  231,  33 
S.  E.  876;  Carter  v.  Anderson,  4  Ga. 
516.  Idaho.— Burkhart  v.  Reed,  2  Idaho 
503,  22  Pac.  1.  111.— Martin  v.  Mc- 
Call, 247  111.  484,  93  N.  E.  418;  Amer- 
ican Loan  &  Trust  Co.  v.  Minnesota 
&  N.  W.  R.  Co.,  157  111.  641,  42  N.  E. 
153;  Fish  v.  Farwell,  160  111.  236,  43 
N.  E.  367;  Kemp  v.  Division  No.  241, 
etc.,  153  111.  App.  344;  Dempster  v. 
Lansingh,  150  111.  App.  55.  Ind. — An- 
dre I".  Murray  (Ind.  App.),  98  N.  E. 
322;  Brett  r.  Pretorious  (Ind.  App.), 
96  N.  E.  211.  la.— Reed  v.  Hollings- 
worth,  135  N.  W.  37;  Eckles  v.  Des 
Moines  Casket  Co.,  130  N.  W.  113; 
Cowell  V.  City  Water  Supply  Co.,  130 
Iowa  671,  105  N.  W.  1016;  Iowa  Mut. 
Tornado  Ins.  Assn.  v.  Gilbertson,  129 
Iowa  658,  106  N.  W.  153;  Freeman 
V.  Hart,  61  Iowa  525;  Bailey,  Wood  & 
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Co.  V.  Ludingham,  52  Iowa  415;  Soo- 
field  V.  McDowell,  47  Iowa  129.  La. 
Exception  of  no  cause  of  action.  Wat- 
kins  V.  North  American  Land  &  Tim- 
ber Co.,  107  La.  107,  31  So.  683.  Me. 
Anderson  v.  Eastern  Coupling  Co.,  81 
Atl.  167;  Hone  V.  Presque  Isle  Water 
Co.,  104  Me.  217,  71  Atl.  769;  Blanding 
V.  Mansfield,  72  Me.  427;  Stimson  v. 
Gardiner,  33  Me.  94.  Md.— Euhe  v. 
Ruhe,  113  Md.  595,  77  Atl.  797;  Whalen 
f.  Baltimore  &  O.  R.  Co.,  108  Md.  11, 
69  Atl.  390;  County  Comrs.  v.  Balti- 
more Sugar  Refining  Co.,  99  Md.  481, 
58  Atl.  211;  Ulman  t:  Charles  St.  Ave. 
Co.,  83  Md.  130,  34  Atl.  366;  Miller 
V.  Baltimore  County  Marble  Co.,  52 
Md.  642;  Brooke  v.  Widdicombe,  39 
Md.  386.  Mich.— Blair  v.  Grand  Rapids 
&  L  R.  Co.,  60  Mich.  124,  26  N.  W. 
855;  Churchill  v.  Cummings,  51  Mich. 
446,  16  N.  W.  805.  Minn.— Wessel  v. 
Wessel  Mfg.  Co.,  106  Minn.  66,  118 
N.  W.  157;  Johnson  v.  Howard,  20 
Minn.  370  (only  allegations  well 
pleaded).  Mo. — Atty.  Gen.  ex  rel. 
State  f.  Ryan,  232  Mo.  77,  133  S.  W. 
8;  Lackawanna  Coal  &  Iron  Co.  v. 
Long,  231  Mo.  605,  133  S.  W.  35;  Na- 
tional Hollow  Brake  Beam  Co.  v.  Bake- 
well,  224  Mo.  203,  123  S.  W.  561; 
Meek  v.  Hurst,  223  Mo.  688,  122  S.  W. 
1022;  Missouri-Lincoln  Trust  Co.  V. 
Third  Nat.  Bank  (Mo.  App.),  133  S.  W, 
357;  Eau  Claire-St.  Louis  Lumber  Co. 
v.  Banks,  136  Mo.  App.  44;  Powell 
V.  Palmer,  45  Mo.  App.  236.  Mont. 
State  V.  Butte  Electric  &  Power  Co.,  43 
Mont.  118,  115  Pac.  44.  Neb.— Bresee 
V.  Preston,  135  N.  W.  544;  Spalding 
V.  Douglas  County,  85  Neb.  265,  122 
N.  W.  889;  Moriarty  V.  Cochran,  75 
Neb.  835,  106  N.  W.  1011;  State  v. 
Porter,  69  Neb.  203,  95  N.  W.  769. 
N.  H. — Forest  Products  Co.  v.  Publish- 
ers' Paper  Co.,  75  N.  H.  493,  76  Atl. 
642;  Williams  v.  Mathewson,  73  N.  H. 
242,  60  Atl.  687;  Pearson  v.  Tower,  55 
N.  H.  36;  Craft  V.  Thompson,  51  N.  H. 
536.  N.  J.— Davis  v.  Minch,  80  N.  J. 
L.  214,  76  Atl.  328;  Swinley  V.  Force, 
78  N.  J.  Eq.  52,  78  Atl.  249.  N.  Y. 
Bogardus  V.  New  York  Life  Ins.  Co., 
101  N.  Y.  328,  4  N.  E.  522.  Ohio. 
Pittsburgh,  C.  &  St.  L.  R.  Co.  v.  Moore, 
33  Ohio  St.  384;  Faurot  f.  Neff,  32  Ohio 
St.  44;  Hamilton  &  Rossville  Hydraulic 
Co.  V.  Cincinnati,  H.  &  D.  R.'Co.,  29 
Ohio  St.  341;  Union  Bank  v.  Bell,  14 
Ohio  St.  200;  Schellenberger  v.  Scripps 
Pub.  Co.,  8  Ohio  N.  P.  (N.  S.)  633; 
State  V.  City  of  Mt.  Vernon,  4  Ohio 
Vol.  VI 


N.  P.  (N.  S.)  317;  Alter  v.  City  of 
Cincinnati,  4  Ohio  N.  P.  427.  Okla, 
Adams  v.  Couch,  1  Okla.  17,  26  Pac. 
1009.  Ore.  — Wills  v.  Nehalem  Coal  Co., 
52  Ore.  70,  96  Pac.  52S;  O'Hara  v. 
Parker,  27  Ore.  156,  39  Pac.  1004.  Pa. 
Kaufmann  v.  Kaufmann,  222  Pa.  58,  70 
Atl.  956;  Commonwealth  v.  Cross  Cut 
R.  Co.,  53  Pa.  62;  Dilworth  Coal  Co. 
v.  Kidney,  43  Pa.  Super.  Ct.  625.  Tenn. 
Insurance  Co.  v.  Thornton,  97  Tenn. 
1,  40  S.  W.  136.  Tex.— Holman  v.  Cris- 
well,  13  Tex.  38.  Utah.— Reams  v. 
Taylor,  31  Utah  288,  87  Pac.  1089.  Vt. 
Currier  v.  King,  81  Vt.  285,  69  Atl. 
873;  Watkins  v.  Childs,  80  Vt.  99,  66 
Atl.  805;  Columbian  Granite  Co.  v. 
Townsend  &  Co.,  74  Vt.  183,  52  Atl. 
432;  Matthews  v.  Tower,  39  Vt.  433. 
Va.— Van  Dvke  v.  Norfolk  So.  R.  Co., 
72  S.  E.  659.  Wash.— Green  v.  Mc- 
Laughlin Realty  Co.,  64  Wash.  147, 
116  Pac.  641;  Salhinger  v.  Salhinger, 
56  Wash.  134,  105  Pac.  236;  Barnett 
V.  Ashmore,  5  Wash.  163,  31  Pac.  466. 
Wis. — State  v.  District  Board,  etc.,  76 
Wis.  177,  44  N.  W.  967,  7  L.  R.  A. 
330.  Wyo.— Edwards  v.  City  of  Chey- 
enne, 114  Pac.  677.  Eng. — Ford  v. 
Peering,  1  Ves.  Jr.  72,  30  Eng.  Re- 
print 236. 

"A  demurrer,  so  far  as  it  is  an 
admission  at  all,  is  so  of  that  only 
which  is  well  pleaded.  And  one  of 
the  offices  of  the  demurrer  is,  to  in- 
quire whether  the  matter  is  well 
pleaded,  or  can  be  pleaded."  Harkins 
V.  Edwards  &  Turner,  1  Iowa  426. 

The  rule  that  only  those  allegations 
are  admitted  which  are  material  and 
are  well  pleaded  must  be  taken  in  con- 
nection with  the  rule  that,  on  general 
demurrer  the  complaint  will  be  held 
sufficient  where  the  necessary  facts  are 
shown  by  it  to  exist,  though  they  are 
inaccurately  or  ambiguously  stated,  or 
appear  by  necessary  implication  only. 
Amestoy  v.  Electric  R.  T.  Co.,  95  Cal. 
311,   30   Pac.   550. 

The  admissions  do  not  make  good 
vague  and  insufficient  allegations  or 
conclusions  or  supply  essential  facts 
which  are  omitted.  Bennett  v.  Bennett, 
137  Ky.  17,  121  S.  W.  495. 

A  demurrer  to  a  brief  statement 
filed  with  the  general  issue  does  not 
admit  matter  improperly  included  there- 
in, or  insufficiently  alleged.  Corthell 
V.  Holmes,  87  Me.  24,  32   Atl.   715. 

If  the  demurrer  is  general  instead  of 
special,  it  amounts  to  a  confession 
though     the     matter      is      informally 
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Want  of  verity  of  the  facts  alleged  cannot  be  availed  of,*'"  nor  may 
the  court  consider  whether  they  can  be  sustained  by  proof.®^ 

A  demurrer  admits  allegations  only  of  fact.^®  It  does  not  admit 
conclusions    of    the    pleader,'^''    except    when     they     are     supported 


pleaded.    Andrews  Steph,  PI.  (2nd  ed.), 
§140,    p.    268. 

Originally,  when  no  distinction  was 
recognized  between  the  offices  of  de- 
murrers assigning  a  sj^ecial  cause  and 
those  assigning  none,  a  demurrer  con- 
fessed only  such  allegations  as  were 
sufficient  both  in  substance  and  form. 
Under  the  statutes,  27  Eliz.,  c.  5.  §1, 
and  4  &  5  Ann.  c.  16,  requiring  de- 
murrers to  be  special  for  formal  de- 
fects, all  such  defects,  except  in  di- 
latory pleas,  are  aided  on  general  de- 
murrer, and  a  demurrer  confesses,  not 
only  all  sufficient  matter,  well  pleaded, 
but  also  all  material  facts  informally 
pleaded,  except  such  as  are  expressly 
and  specially  assigned  for  cause  of 
demurrer.     Will's  Gould  PL,  574-581. 

The  rule  has  been  greatly  modified 
by  the  code,  and  where  no  attempt  has 
been  made  by  motion  to  have  the  de- 
fects corrected  everything  stated  in 
the  pleading  will  be  taken  as  true,  and 
considered,  whether  well  pleaded  or 
not.  But  where  a  mofion  to  make 
more  definite  and  certain  is  made  and 
overruled,  a  subsequent  demurrer  will 
be  deemed  to  admit  only  such  facts 
as  are  well  pleaded.  Stewart  v.  Bal- 
derston,  10  Kan.   131. 

66.  McGregor  f.  McGregor,  21  Iowa 
441. 

That  they  are  probably  untrue  can- 
not be  considered.  Nelson  f.  Howe 
Machine  Co.,  10  Kj'.  L.  Rep.  37. 

67.  Davis  v.  Wetherell,  13  Allen 
(Mass.)   60. 

It  must  be  assumed  that  every  al- 
legation of  the  pleading  will  be  proved 
at  the  trial.  Watkins  r.  North  Ameri- 
can Land  &  Timber  Co.,  107  La.  107, 
31  So.  683. 

"The  defendant,  by  demurring,  ad- 
mits the  ability  of  the  plaintiff  to  sus- 
tain all  the  allegations  in  his  declara- 
tion, bv  proper  proof."  Gilmer  f.  Al- 
len. 9  Ga.   208. 

68.  Eliot's  Appeal,  74  Conn.  586,  51 
Atl.  55S. 

69.  IT.  S. — Equitable  Life  Assur. 
See.  V.  Brown,  213  U.  S.  25,  29  Sup. 
Ct.  404,  53  L.  ed.  682;  Chicot  County 
r.    Sherwood,    148    U.    S.    529,    13    Sup 


132    U.    S.    464,    10    Sup.    Ct.    149,    33 
L.   ed.    426;    Hopper   v.    Covington,   118 
U.   S.   148,   6   Sup.    Ct.   1025,   30   L.   ed. 
190;   United   States   v.   Ames,   99   U.   S. 
35,  25  L.  ed.  295;   Gould  v.  Evansville 
&    C.   E.   Co.,   91    U.   S.   526,   23    L.   ed. 
416;    Dillon  t:   Barnard,   21   Wall.   430, 
22    L.    ed.    673;    Southern    Pac.    Co.    v. 
Eailroad    Commission,    193     Fed.     699; 
Eisley  v.   City  of  Utiea,   173  Fed.  502; 
United    State's   v.    Sixty-eight    Cases   of 
Syrup,    172    Fed.    781;    Continental    Se- 
curities Co.  V.  Interborough  E.  T.  Co., 
165    Fed.    945;     Young     v.     Mercantile 
Trust    Co.,    140    Fed.    61.      Ala.— Tyson 
V.    Austin,    168    Ala.    525,    53    So.    263; 
Sloss-Sheffield    Steel    &     Iron     Co.     v. 
Smith,  166  Ala.  437,  52  So.  38.     Ariz. 
Gill    f.    Manhattan    Life    Ins.    Co.,    11 
Ariz.   232,   95  Pac.   89.     Cal.— Branham 
V.    Mayor,    etc.,    of    San    .Jose,    24    Cal. 
585.     Colo.— Denver  Jobbers'   Assn.   r. 
People    (Colo.    App.),     122     Pac.     404. 
Conn. — Perkins  v.  Coffin,  84  Conn.  275, 
79    Atl.    1070;    Coughlin    i".   Knights   of 
Columbus,   79    Conn.    218,    64   Atl.    223. 
D.      C. — Butler    v.    Indian      Protective 
Assn.,  34  App.   Cas.   284.     Fla.— Brown 
r.    Avery,    58    So.    34;    H.    W.    Metcalf 
Co.   f.   Orange   County,   56  Fla.   829,   47 
So.  363.     General   allegations  of  fraud. 
McClinton    v.    Chapin,    54    Fla.    510,    45 
So.  35.     Ga. — Williams   r.  Stewart.   115 
Ga.  864,  42  S.  E.  256;  Smith  V.  Usher, 
108    Ga.    231,    33    S.    E.    876;    Southern 
E.    Co.    V.    Covenia,    100    Ga.    46,    29 
S.  E.  219;  Brown  v.  Massachusetts  Mills, 
7  Ga.  App.   642,  67  S.  E.  832.     Idaho. 
Burkhart  v.  Eeed,  2  Idaho  503,  22  Pac. 
1.     ni.— Martin  v.  McCall,  247  111.  484, 
93   N.   E.   418;    Eoss   v.    Clark,   225   111. 
326,  80  N.  E.  275;  Blake  v.  Ogden,  223 
111.  204,  79  N.  E.  68;  Stannard  v.  Au- 
rora,  E.   &   C.   E.   Co.,   220   111.   469,    77 
N.  E.  254;  Fish  v.  Farwell,  160  111.  236, 
43  N.  E.  367;   American  Loan  &  Trust 
Co.   r.   Minnesota   &   N.W.   E.   Co.,   157 
111.    641,    42    N.    E.    153;    Bradbury    v. 
Waukegan    &    Wash.    Mining    Co.,    113 
111.   App.   600;   People   v.   Blair,   82   111. 
App.  570,  affirmed  181  111.  460,  54  N.  E. 
1024;   Ebersole   r.   First   Nat.  Bank,   36 

111.    App.    207.     Ind Pein    v.    Miznerr, 

170  Ind.  659,  84  N.  E.  981;  Western  Un- 


Ct.  695,  37  L.  ed.  546;  Pennie  v.  Eeis,    ion  Tel.  Co.  v.  Taggart,  141  Ind.  281,  40 
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N.  E.  1051,  60  L.  R.  A.  671;  Winstand- 
ley  V.  Rariden,  110  Ind.  140,  11  N.  E. 
15;  Read  v.  Yeager,  104  Ind.  195;  Wil- 
liams V.  Hanley,  16  Ind.  App.  464,  45 
N.  E.  622.  la. — Eckles  v.  Des  Moines 
Casket  Co.,  130  N.  W.  113;  Birming- 
ham V.  Hand,  127  N.  W.  826;  Cowell 
V.  City  Water  Supply  Co.,  130  Iowa 
671,  105  N.  W.  1016;  Iowa  Mut.  Torna- 
do Ins,  Co.  V.  Gilbertson,  129  Iowa  658, 
106  N.  W.  153;  Peatman  v.  Center- 
villa  L.,  T.  &  P.  Co.,  100  Iowa  245, 
69  N.  W.  541;  State  v.  Nichols,  78 
Iowa  747,  41  N.  W.  4;  Freeman  v.  Hart, 
61  Iowa  525,  16  N.  W.  597.  Kan. 
Leavenworth,  L.  &  G.  R.  Co.  v.  Leahy, 
12  Kan.  124.  Ky. — Bennett  V.  Bennett, 
137  Ky.  17,  121  S.  W.  495;  Simons  v. 
Gregory,  120  Ky.  116,  85  S.  W.  751; 
Norman  v.  Kentucky  Board  of  Man- 
agers, 93  Ky.  537,  20  S.  W.  901.  La. 
Exception.  Malbrough  v.  Roundtree, 
128  La.  39,  54  So.  463;  Trahan  v. 
Broussard  Cotton  Oil  Co.,  125  La.  785, 
51  So.  898;  Oglesby  v.  Turner,  124  La. 
1084,  50  So.  859;  State  V.  Hackley, 
Hume  &  Joyce,  124  La.  854,  50  So. 
772;  Southern  Chemical  &  Fertilizing 
Co.  V.  Wolf  &  Sous,  48  La.  Ann.  631, 
19  So.  558.  Me. — Brown  v.  Kennebec 
Water  Dist.,  79  Atl.  907;  Houe  v. 
Presque  Isle  Water  Co.,  104  Me.  217, 
71  Atl.  769.  Md.— Ward  v.  Newbold, 
115  Md.  689,  81  Atl.  793;  Whalen  V. 
Baltimore  &  O.  R.  Co.,  108  Md.  11, 
69  Atl.  390;  Dulaney  v.  United  Rys. 
Co.,  104  Md.  423,  65  Atl.  45;  Carroll  v. 
Smith,  99  Md.  653,  59  Atl.  131;  County 
Comrs.  V.  Baltimore  Sugar  Refining  Co., 
99  Md.  481,  58  Atl.  211;  Ulman  v. 
Charles  St.  Ave.  Co.,  83  Md.  130,  34 
Atl.  366;  Reddington  v.  Lanahan,  59 
Md.  429.  Mass.-^Jones  v.  Dow,  137 
Mass.  119;  Everett  i\  Drew,  129  Mass. 
150;  Millard  V.  Baldwin,  3  Gray  484. 
Mich. — Blair  v.  Grand  Rapids  &  I.  R. 
Co.,  60  Mich.  124,  26  N.  W.  855.  Minn, 
Taylor  v.  Blake,  11  Minn.  255;  Griggs 
V.  City  of  St,  Paul,  9  Minn.  246.  Mo, 
(Lackawanna  Coal  &  Iron  Co.  v.  Long, 
231  Mo.  605,  133  S.  W.  35;  State  v. 
Denton,  229  Mo.  187,  129  S.  W.  709; 
Gibson  v.  Chicago,  G.  W.  R.  Co.,  225 
Mo,  473,  125  S.  W.  453;  National  Hol- 
low Brake  Beam  Co.  v.  Bakewell,  224 
Mo.  203,  123  S.  W.  561;  Donovan  v. 
Boeek,  217  Mo.  70,  116  S.  W.  543; 
Mallinckrodt  Chemical  Works  v.  Nem- 
nich,  169  Mo.  388,  69  S.  W.  355;  Mis- 
souri-Lincoln Trust  Co.  V.  Third  Nat. 
Bank,  154  Mo.  App.  89,  133  S.  W. 
357;  Kleekamp  i.  Meyer,  5  Mo.  App. 
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444,  Mont, — State  v.  Butte  Electric  & 
Power  Co.,  43  Mont.  118,  115  Pac.  44, 
Neb. — Bresee  v.  Preston,  135  N.  W.  544; 
Moriarty  v.  Cochran,  75  Neb.  835,  106 
N.  W.  1011;  State  V.  Porter,  69  Neb. 
203,  95  N.  W.  769;  Markev  V.  School 
Dist.,  58  Neb.  479,  78  N.  W.  932; 
State  V.  Ramsey,  50  Neb.  166,  69  N,  W, 
758;  American  Water  Works  Co.  v. 
State,  46  Neb.  194,  64  N.  W.  711;  Scott 
V.  Twiss,  4  Neb.  133,  N.  H,— Williams 
V.  Mathewson,  73  N.  H.  242,  60  Atl. 
687;  Eastman  v.  Thayer,  60  N.  H.  408; 
Pearson  v.  Tower,  55  N.  H.  36;  Craft 
r.  Thompson,  51  N.  H.  536.  N.  J.— Da- 
vis V.  Minch,  80  N.  J.  L.  214,  76 
Atl.  328;  Marples  V.  Standard  Oil  Co., 
71  N.  J.  L.  352,  59  Atl.  32;  Schuler  V. 
Southern  Iron  &  Steel  Co.,  77  N.  J. 
Eq.  60,  75  Atl.  552;  Sullivan  v.  Brown- 
ing, 67  N.  J,  Eq.  391,  58  Atl.  302. 
N.  M. — First  Nat.  Bank  v.  Lewinson, 
12  N,  M.  147,  76  Pac.  288.  N,  Y.— Kid- 
der V.  Port  Henry  Iron  Ore  Co.,  201 
N.  Y.  445,  94  N.  E.  1070;  Trotter  v. 
Lisman,  199  N.  Y.  497,  92  N.  E.  1052, 
affirming  116  N.  Y.  Supp.  1149;  Blum 
V.  Whitney,  185  N.  Y.  232,  77  N.  E. 
1159;  Park  &  Sons  Co.  V.  National 
Wholesale  Druggists'  Assn.,  175  N.  Y. 
1,  67  N.  E.  136;  Greeflf  V.  Equitable 
Life  Assur.  Soc,  160  N.  Y.  19,  54  N.  E. 
712,  43  Am.  St.  Rep.  659,  46  L.  R.  A, 
288;  Bogardus  v.  New  York  Life  Ins, 
Co.,  101  N.  ^Y.  328,  4  N.  E.  522;  Car- 
lin  Const.  Co.  v.  New  York  &  Brooklyn 
Brewing  Co.,  134  N.  Y,  Supp.  493; 
Rosenthal  v.  Rubin,  132  N.  Y,  Supp. 
1053;  Irving  v.  Rees,  131  N.  Y,  Supp. 
523;  Walbridge  V.  Brooklyn  Trust  Co., 
128  N.  Y.  Supp.  686;  Poland  v.  Hol- 
lander, 115  N.  Y.  Supp.  1042;  Ellis 
V.  Keeler,  110  N.  Y.  Supp.  542;  Schie- 
fer  V.  Freygand,  109  N.  Y,  Supp.  848. 
Ohio,— Pittsburgh,  C.  &  St.  L.  R.  Co. 
V.  Moore,  33  Ohio  St.  384;  Peterson  v. 
Roach,  32  Ohio  St.  374;  Hamilton  & 
Rossville  Hydraulic  Co,  v.  Cincinnati, 
H.  &  D.  R.  Co.,  29  Ohio  St.  341;  Weg- 
ner  v.  Wiltsie,  3  Ohio  C.  C.  (N.  S.) 
410;  Lewis  v.  Taylor,  18  Ohio  C.  C. 
443;  Alter  r.  City  of  Cincinnati,  4  Ohio 
N.  P.  427.  Ore.— iState  v.  Williams,  45 
Ore.  314,  77  Pac.  965,  67  L.  R.  A.  166; 
O'Hara  v.  Parker,  27  Ore.  156,  39  Pac. 
1004;  Longshore  Printing  Co.  v.  How- 
ell, 26  Ore.  527,  38  Pac.  547,  28  L.  R. 
A.  464.  Pa.—Kaufmann  v.  Kaufmann, 
222  Pa.  58,  70  Atl.  956;  Getty  v.  Penn- 
sylvania Institution,  194  Pa.  571,  45 
Atl.  333;  Dilworth  Coal  Co.  v.  Kidney, 
43  Pa.  Super.  Ct.  625,    Tenn.— Crockett 
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by^°  and  necessarily  result  from,'^  the  facts  stated  in  the  plead- 
ing. It  does  not  admit  inferences  of  the  pleader  from  the 
facts  alleged,'^  nor  mere  expressions  of  opinion/^  nor  theories  of  the 


V.  McLanahan,  109  Tenn.  517,  72  S.  W. 
950,  61  L.  E.  A.  914.  Tex.— Holman  v. 
Criswell,  13  Tex.  38;  Ball  f.  Texarkana 
Water  Corp.  (Tex.  Civ.  App.),  127  S. 
W  1068;  Harris  v.  Santa  Fe  Town- 
site  Co.  (Tex.  Civ.  App.),  125  S.  W. 
77^  Va.— Van  Dvke  r.  Norfolk  So.  K. 
Co.,  72  S.  E.  659;  Trumbo  v.  Fulk,  103 
Va.  73,  48  S.  E.  525.  Wis. — Wadhams 
Oil  Co.  V.  Tracy,  141  Wis.  150,  123 
N.  W.  785;  Elmergreen  v.  Weimer,  138 
Wis.  112,  119  X.  W.  836;  State  r.  Dis- 
trict Board,  etc.,  76  Wis.  177,  44  N.  W. 
967;  Brown  v.  Phillips,  71  Wis.  239, 
36  N.  W.  242.  Wyo. — State  v.  Irvine, 
14  Wyo.  318,  84  Pac.  90;  Eicketts  v. 
Crewdson,  13  Wyo.  284,  79  Pac.  1042, 
81  Pac.  1.  Eng. — Ford  v. 'Peering,  1 
Ves.  Jr.   72,  30   Eng.  Eeprint  236. 

Whether  correctly  or  incorrectly 
drawn,  it  being  for  the  court  to  ad- 
judge and  lay  down  the  law  which  it 
shall  adjudge  to  be  applicable  to  the 
facts  stated.  Dempster  v.  Lansingh, 
150  111.  App.  55. 

Conclusions  either  of  law  or  fact, 
where  the  facts  are  not  averred  upon 
■which  such  conclusions  are  supposed  to 
rest.  Graham  v.  Marks  &  Co.,  98  Ga. 
67,  25  S.  E.  931. 

*'A  demurrer  only  admits  facts  pos- 
itively alleged,  and  not  conclusions  of 
law  or  mere  pretenses  and  suggestions, 
nor  the  correctness  of  the  ascription  of 
a  purpose  to  parties  when  not  justified 
bv  the  language  used  and  facts  pos- 
itively alleged."  Taylor  v.  Holmes, 
14  Fed.  498. 

The  rule  that  a  demurrer  in  equity 
admits  all  the  allegations  of  the  bill 
for  the  purposes  of  the  demurrer  is 
subject  to  the  qualification  that  mere 
general  statements  not  supported  by 
the  statement  of  particular  facts  in 
the  bill  will  not  render  the  plead- 
ing good.  Greenville-Murray  v.  Earl  of 
Clarendon,  L.  E.,  9  Eq.  H. 

70.  U.  S. — Gould  t*.  Evansville  &  C. 
E.  Co.,  91  U.  S.  526,  23  L.  ed.  416. 
Mass.— Everett  v.  Drew,  129  Mass.  150. 
Tex. — Harris  v.  Santa  Fe  Townsite  Co. 
(Tex.  Civ.  App.),  125  S.  W.  77.  Wyo. 
State  V.  Irvine,  14  Wyo.  318,  84  Pac. 
90;  Eicketts  f.  Crewson,  13  Wyo.  284, 
79  Pac.  1042,  81  Pac.  1. 


Only  to  the  extent  that  they  are 
justifiable  inferences  from  such  alleged 
facts.  Chittenden  v.  Carter,  '82  Conn. 
585,    74    Atl.    884. 

71.  TJ.  S. — Eislev  V.  Citv  of  Utica, 
173  Fed.  502.  Fla.— H.  W.  Metcalf 
Co.  V.  Orange  County,  56  Fla.  829,  47 
So.  363.  Mich. — Blair  v.  Grand  Eapids 
&  I.  E.  Co.,  60  Mich.  124,  26  N.  W. 
855. 

72.  U.  S.— Dillon  r.  Barnard,  21 
Wall.  430,  22  L.  ed.  673.  111.— People 
V.  Blair,  82  111.  App.  570,  affirmed  181 
111.  460,  54  N.  E.  1024;  Ebersole  v. 
First  Nat.  Bank,  36  111.  App.  267.  Minn. 
Tavlor  v.  Blake,  11  Minn.  255;  Griggs 
V.  City  of  St.  Paul,  9  Minn.  246.  Mont. 
State  r.  Butte  Electric  &  Power  Co., 
43  Mont.  118,  115  Pac.  44.  N.  H. 
Inferences.  Williams  v.  Mathewson,  73 
N.  H.  242,  60  Atl.  687;  Eastman  Us  Thay- 
er, 60  N.  H.  408;  Craft  r.  Thompson,  51 
N.  H.  536.  N.  Y. — GreefE  v.  Equitable 
Life  Assur.  See,  160  N.  Y.  19,  54  N.  E. 
712,  73  Am.  St.  Eep.  659,  46  L.  E.  A. 
288;  Bogardus  v.  New  York  Life  Ins. 
Co.,  101  N.  Y.  328,  4  N.  E.  522.  Pa. 
Kaufman  V.  Kaufman,  222  Pa.  58,  70 
Atl.  956;  Getty  v.  Pennsylvania  In- 
stitution, 194  Pa.  571,  45  Atl.  333. 
Tenn. — Crockett  t'.  McLanahan,  109 
Tenn.  517,  72  S.  W.  950,  61  L.  E.  A. 
914. 

Unless  the  facts  alleged  are  sufficient 
to  authorize  them.  Harris  v.  Santa  Fe 
Townsite  Co.  (Tex.  Civ.  App.),  125 
S.  W.  77. 

Where  they  are  not  supported  by 
the  facts  alleged.  State  v.  Irvine,  14 
Wyo.  318,  84  Pac.  90;  Eicketts  v. 
Crewdson,  13  Wyo.  284,  79  Pac.  1042, 
81  Pac.   1. 

Does  not  admit  "the  correctness  of 
legal  inferences,  nor  any  deductions  of 
fact  which  are  not  reasonable,  nor  any 
meanings  or  implications  which  are 
opposed  to  the  principles  of  reasoning 
or  the  rules  of  equity."  Churchill  v. 
Cummings,  51  Mich.  446,  16  N.  W. 
805. 

73.  Not  mere  deductions  or  opinions, 
unsupported  by  the  underlying  facts 
appearing.  Southern  Pac.  Co.  r.  Eail- 
road  Commission,  193  Fed.  669;  Equit- 
able   Life    Assur.    Soc.    v.    Brown,    213 
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pleader  as  to  the  effect  of  the  facts/*  nor  allegations  as  to  wLat  will 
happen  in  the  future/^  nor  arguments.^'^ 

In  many  states  it  is  held  to  admit  all  reasonable  inferences  from 
the  facts  alleged,"  and  all  that  can  by  reasonable  and  fair  intendment 
be  implied  therefrom.''^ 

It  does  not  admit  facts  which  are  insufficient  in  substance/''  nor 
matters  of  evidence/*'  nor  recitals/^  nor  facts  the  pleading  of  which 
makes  a  departure/-  nor  vague  and  indefinite  allegations/^  nor  sur- 
plusage/* nor  unnecessary/^  or  impertinent**'  allegations. 

It  does  not  admit  allegations  contrary  to  facts  of  which  judicial 
notice  is  taken/^  or  which  are  contrary  to  law/^  or  w'hich  are  absurd 


U.  S.  25,  29  Sup.  Ct.  404,  53  -L.  ed. 
682. 

As  an  allegation  that  irreparable  in- 
jury will  result.  Boston  &  M.  E.  Co. 
V.  Portsmouth  &  D.  K.  Co.,  57  N.  H. 
200. 

Ordinarily  the  only  admission  as  to 
allegations  as  to  matters  of  opinion 
is  that  the  pleader  entertains  them. 
"An  opinion,  however,  may  be  such 
and  so  pleaded  as  to  present  a  material 
issue.  This  is  when  it  is  a  conclusion 
as  to  a  material  point  that  reasonably 
follows  from  certain  premises,  which 
either  are  established  or  may  be  a 
proper  subject  for  proof."  Eliot's 
Appeal,   74  Conn.  586,  51   Atl.  558. 

74.  Whalen  v.  Baltimore  &  O.  E. 
Co.,  108  Md.  11,  69  Atl.  390,  17  L.  E. 
A.  (N.  S.)  130;  Ulman  v.  Charles  St. 
Ave.  Co.,  83  Md.  130,  34  Atl.  366. 

75.  Equitable  Life  Assur.  Soc.  v. 
Brown,  213  U.  S.  25,  29  Sup.  Ct.  404, 
53  L.  ed.  682. 

Does  not  admit  that  they  will  hap- 
pen as  alleged.  Heaton  v.  Packer,  131 
App.  Div.  812,  116  N.  Y.  Supp.  46. 

76.  Dillon  v.  Barnard,  21  Wall. 
(U.  S.)  430,  22  L.  ed.  673;  State  v. 
Irvine,  14  Wyo.  318,  84  Pac.  90. 

77.  N.  y.— Blum  v.  Whitney,  185 
N.  Y.  232,  77  N.  E.  1159;  Greeff  r. 
Equitable  Life  Assur.  Soc,  160  N.  Y. 
19,  54  N.  E.  712,  73  Am.  St.  Eep.  659, 
46  L.  E.  A.  288;  Carlin  Const.  Co.  v. 
New  York  &  Brooklyn  Brewing  Co., 
134  N.  Y.  Supp.  493.  Ore.— Wills  v. 
Nehalem  Coal  Co.,  52  Ore.  70,  96  Pac, 
528. 

All  necessary  intendments  and  in- 
ferences. Downey  v.  Colorado  Fuel  & 
Iron  Co.,  48  Colo!!  27,  108  Pac.  972. 

Such  inferences  as  may  legitimately 
be  drawn  therefrom.  Wessel  v.  Wessel 
Mfg.  Co.,  106  Minn.  66,  118  N.  W. 
157. 


All  necessary  legal  inferences.  Bena 
Townsite  Co.  v.  Sauve,  104  Minn.  472, 
116  N.  W.  947. 

Every  allowable  and  proper  deduc- 
tion therefrom.  Commercial  Bank  of 
New  Orleans  v.  Newport  Mfg.  Co.,  1 
B.  Mon.  (Ky.)  13. 

78.  Vanderbilt  v.  Mitchell,  72  N.  J. 
Eq.  910,  67  Atl.  97;  Clark  v.  West,  193 
N.  Y.  349,  86  N.  E.  1;  Davis  V.  Cornne, 
151  N.  Y.  172,  45  N.  E.  449;  Krauss  V. 
Brunnett,  130  N.  Y.  Supp.  1086;  Greene 
r.  Mercantile  Trust  Co.,  Ill  N.  Y.  Supp. 
'802. 

79.  Brooke  v.  Widdicombe,  39  Md. 
386. 

80.  Southern  Chemical  &  Fertilizing 
Co.  V.  Wolf  &  Sons,  48  La.  Ann.  631, 
19    So.    558. 

81.  Pein  v.  Miznerr,  170  Ind.  659,  84 
N.  E.  981;  Taylor  t7._Blake,  11  Minn. 
255. 

8*2.     Will's    Gould   PI.,    583. 

83.  Butler  v.  Indian  Protective 
Assn.,  34  App.   Cas.    (D.  C.)   284. 

84.  Georgia  Home  Ins.  Co.  v.  War- 
ten,  113  Ala.  479,  22  So.  288. 

85.  French  r.  Senate,  146  Cal.  604, 
80  Pac.  1031,  69  L.  E.  A.  556. 

86.  Will's   Gould   PL,   583. 

87.  Cal.— French  v.  Senate,  146  Cal. 
604,  80  Pac.  1031,  69  L.  E.  A.  556; 
Ohm  r.  San  Francisco,  92  Cal.  437,  28 
Pac.  580.  Ga. — Southern  E.  Co.  v.  Co- 
venia,    100    Ga.    46,    29    S.    E.    ?19,    40 

L.  E.  A.  253.   la Cooke  v.  Tallman,  40 

Iowa    133. 

That  a  certain  territory  is  part  of 
the  United  States.  Pearey  v.  Strana- 
han,  205  U.  S.  257,  27  Sup.  Ct.  545, 
51  L.  ed.  793. 

Where  the  fact  is  shown  to  be  other- 
wise by  a  public  record  of  which  the 
court  takes  judicial  notice.  Southern 
Pac.  E.   Co.  r.   Groeck,   68  Fed.   609. 

88.  Iowa  Mut.   Tornado   Ins.   Co.  v. 
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or  impossible/®  nor  matters  contrary  to  common  knowledge,'*"  nor 
allegations  -which  the  law  would  not  permit  to  be  proved,^^  nor  nega- 
tive allegations  not  susceptible  of  absolute  proof,'-*-  nor  the  amount 
of  damages  claimed,  where  they  are  unliquidated,'*^  nor  allegations 
which  the  pleader  is  estopped  to  make,^^  nor  any  allegations  which 
the     pleading     demurred    to    itself     contradicts,''^     nor    matters    of 


Gilbertson,  129  Iowa  658,  106  N.  W. 
153;  Crockett  v.  McLanahan,  109  Tenn. 
517,  72  S.  W.  950,  61  L.  R.  A.  914. 

89.  Lackawanna  Coal  &  Iron  Co.  v. 
Long,  231  Mo.  605,  123  S.  W.  35; 
Meek  v.  Hurst,  223  Mo.  688,  122  S.  W. 
1022. 

Which  are  legally  impossible.  Louis- 
ville &  N.  R.  Co.  v.  Palmes,  109  U.  S. 
244,  3  Sup.  Ct.  193,  27  L.  ed.  922;  Iowa 
Mut.  Tornado  Ins.  Assn.  r.  Gilbertson, 
129  Iowa  658,  106  N.  W.  153. 

Naturally  or  legally  impossible. 
Will's  Gould  PI.,  583. 

As  to  the  earning  capacity  of  a 
child  of  tender  years.  Southern  R.  Co. 
V.  Covenia,  100  Ga.  46,  29  S.  E.  219, 
40  L.   R.  A.  253. 

90.  State  v.  Irvine,  14  Wyo.  318, 
84  Pac.  90. 

Such  as  that  there  is  no  material  dif- 
ference between  the  King  James  ver- 
sion of  the  Bible  and  the  Donay  ver- 
sion. State  V.  District  Board,  etc.,  76 
Wis.  177,  44  N.  W.  967. 

91.  Martin  v.  McCall,  247  111.  484, 
93  N.  E.  418. 

Allegations  contrary  to  conclusive 
presumptions  of  law  arising  from  facts 
admitted  by  the  pleading.  Scofield  v. 
McDowell,  47  Iowa  129. 

That  an  instrument  purporting  to 
be  a  will  was  not  intended  to  oper- 
ate as  a  will.  Brown  v.  Avery  (Fla.), 
58  So.  34. 

Averments  as  to  the  intention  of  the 
testator,  where  the  facts  pleaded  would 
not  be  competent  to  add  to  or  change 
the  will.  Smith  V.  Usher,  108  Ga.  231, 
33  S.  E.  876. 

Allegations  of  a  parol  agreement  in- 
consistent with  the  written  contract 
sued  on.  Lea  v.  Robeson,  12  Gray 
(Mass.)   280. 

A  demurrer  to  a  plea  in.  abatement 
in  a  criminal  case  cannot  operate  as 
an  admission  of  allegations  of  the  plea 
which  could  not  be  proved  except  by 
violating  the  rule  requiring  secrecy  as 
to  the  proceedings  of  the  grand  jury 
in  the  jury-room.  State  v.  Hamlin,  47 
Conn.  95. 


92.  As  an  allegation  that  there  are 
no  debts  which  can  be  proved  against 
the  estate  of  a  deceased  person.  Pow- 
ell V.  Palmer,  45  Mo.  App.  236. 

93.  Ga. — Southern  R.  Co.  v.  Covenia, 
100  Ga.  46,  29  S.  E.  219,  40  L.  R.  A. 
253.  Me.— Hawley  v.  Sutherland,  74 
Me.  212.  N.  Y.— Thompson  r.  Fox,  21 
Misc.  298,  47  X.  Y.  Supp.  176. 

In  actions  of  tort  for  unliquidated 
damages,  defendant,  by  demurring  to 
the  declaration,  admits  the  wrong  and 
the  consequent  right  of  the  plaintiff 
to  recover  to  some  extent,  but  not 
the  extent  of  the  injury.  Lamphear  f. 
Buckingham,  33  Conn.  237. 

The  contrary  is  true  where  the  action 
is  to  recover  a  specific  sum,  as  upon 
a  promissory  note,  account  annexed,  or 
for  money  received,  in  which  case  the 
sum  named  is  a  fact.  State  v.  Peck, 
60   Me.  498. 

94.  Will's  Gould  PI.,  5S2;  Colum- 
bia Granite  Co.  v.  Townsend  &  Co.,  74 
Vt.   18.3,   52   Atl.  432. 

Such  as  an  allegation  that  lands  de- 
scribed in  a  tax  deed  were  not  ad- 
vertised for  sale,  where  the  pleader 
admits  the  execution  of  the  deed  from 
which  the  law  raises  a  conclusive  pre- 
sumption that  there  was  a  proper  ad- 
vertisement. Scofield  V.  McDowell,  47 
Iowa  129. 

95.  Searcy  v.  Clay  Countv,  176  Mo. 
493,   75   S.   W.   657. 

Allegations  which  are  inconsistent 
"with,  and  negatived  by,  other  allega- 
tions of  the  pleading.  Peterson  v. 
Roach,  32  Ohio  St.  374. 

It  "does  not  confess  any  averment, 
contradicting  what  before  appears  cer- 
tain, on  the  record.  Thus,  if  a  party 
having  admitted  an  allegation  on  the 
other  side,  afterwards  makes  an  aver- 
ment inconsistent  with  it,  a  demurrer 
does  not  confess  the  latter  averment." 
Will's   Gould   PL,   582. 

Allegations  contrary  to  facts  shown 
by  an  exhibit  made  a  part  of  the  plead- 
ing. Blue  Grass  Canning  Co.'s  As- 
signee f.  Illinois  Cent.  R.  Co.  (Ky.), 
119  S.  W.  769. 
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law,"*"  nor  allegations  as  to  the  existence  or  time  of  taking  effect  of  a 
public  statute,"^  nor  allegations  that  such  a  statute  is  invalid,"''  nor  the 
pleader's  construction  of  a  statute,**"  nor  the  pleader's  construction  of 
a  written  instrument.^ 


Does  not  admit  an  allegation  that 
certain  notices  were  not  signed,  where 
they  are  made  a  part  of,  the  bill  as 
exhibits  and  affirmatively  show  that 
they  were  signed.  Williams  v.  Olson, 
141  Mich.  580,  104  N.  W.  1101. 

Where  the  bill  alleges  a  fact  ex- 
pressly negatived  by  a  contract  filed 
therewith  as  an  exhibit,  such  repre- 
sentation of  fact  cannot  be  said  to  be 
properly  pleaded,  and  cannot  be  ac- 
cepted as  true.  Giisdorff  v.  Schleisner, 
85  Md.  360,  37  Atl.  170. 

96.  Ohm  V.  San  Francisco,  92  Cal. 
449,  28  Pac.  580;  Donovan  r.  Boeck,  217 
Mo.  70,  116  S.  W.  543;  Missouri-Lin- 
coln Trust  Co.  V.  Third  Nat.  Bank, 
154  Mo.  App.  89,  133  S.  W.  357. 

Matter  of  law  deduced  by  either 
party  from  the  facts  pleaded  by  him. 
Will's  Gould  PI.,  583. 

97.  Idaho. — Burkhart  v.  Eeed,  2 
Idaho  503,  22  Pac.  1.  Ky.— Norman 
V.  Kentucky  Board  of  Managers,  etc., 
93  Ky.  537,  20  S.  W.  901,  18  L.  K. 
A.  556.  Wis.— .State  v.  Foote,  11  Wis. 
16. 

98.  State  d.  Withrow,  154  Mo.  397, 
55  S.  W.  460;  State  v.  Aloe,  152  Mo. 
466,  54  S.  W.  494,  47  L.  E.  A.  393. 

Ordinance.  Crosdale  v.  City  of  Cyn- 
thiana,  21  Ky.  L.  Rep.  36,  *50  S.  W. 
977. 

99.  Conn.— Woodruff  v.  New  York 
&  N.  E.  R.  Co.,  59  Conn.  63,  20  Atl. 
17.  111.— Compher  v.  People,  12  111. 
290;  People  v.  Blair,  82  111.  App.  570, 
affirmed  181  111.  460,  54  N.  E.  1024. 
Ky. — Norman  i\  Kentucky  Board  of 
Managers,  93  Ky.  537,  20  S.  W.  901, 
18  L.  R.  A.  556.  N.  Y.— Polo  v.  Stev- 
ens, 120  N.  Y.  Supp.  227.  Wyo.— State 
V.  Irvine,   14   Wyo.   318,   84  Pac.   90. 

Allegations  construing  the  statutes 
of  a  foreign  state,  though  in  the  form 
of  averments  of  fact.  Finney  v.  Guy, 
189  U.  S.  335,  23  Sup.  Ct.  558,  47  L.  ed. 
839. 

It  does  not  admit  the  truth  of  al- 
legations that  there  is  a  mistake  in  a 
statute,  or  allegations  as  to  the  inten- 
tion of  the  legislature,  since  the  force 
and  legal  effect  of  a  statute  cannot  be 
altered  or   changed  by  averment  in  a 
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pleading.  State  ex  rel.  Fay  v.  Archi- 
bald, 52  Ohio   St.  1,  38  N.  E.  314. 

"If  the  pleading  misstates  the  ef- 
fect and  purpose  of  the  statute  upon 
which  the  party  demurring  relies,  the 
adverse  party,  in  demurring  to  such 
pleading,  does  not  admit  the  correct- 
ness of  the  construction,  or  that  the 
statute  imposes  the  obligations  or  con- 
fers the  rights  which  the  party  al- 
leges." Pennie  v.  Reis,  132  U.  S. 
464,  10  Sup.   Ct.   149,  33  L.  ed.  426. 

1.  U.  S.— Equitable  Life  Assur. 
Soe.  V.  Brown,  213  U.  S.  25,  29  Sup. 
Ct.  404,  53  L.  ed.  682;  Chicot  County 
V.  Sherwood,  148  U.  S.  529,  13  Sup. 
Ct.  695,  37  L.  ed.  546;  Dillon  f.  Bar- 
nard, 21  Wall.  430,  22  L.  ed.  673.  Fla. 
Brown  v.  Avery,  58  So.  34.  Kan. 
Craft  V.  Bent,  8  Kan.  328.  Md.— Ryan 
r.  McLane,  91  Md.  175,  41  Atl.  340. 
Mass. — Lear  v.  Robeson,  12  Gray  280. 
Mo.— Meek  t:  Hunt,  223  Mo.  688,  122 
S.  W.  1022;  Donovan  V.  Boeck,  217  Mo. 
70,  116  S.  W.  543;  Eau  Claire-St.  Louis 
Lumber  Co.  v.  Banks,  136  Mo.  App. 
44,  117  S.  W.  611.  N.  Y.— Greeff  v. 
Equitable  Life  Assur.  Soc,  160  N.  Y. 
19,  54  N.  E.  712,  73  Am.  St.  Rep.  659, 
46  'L.  R.  A.  288;  Bogardus  v.  New 
York  Life  Ins.  Co.,  101  N.  Y.  328,  4 
N.  E.  522;  Gminder  V.  Zeltner  Brewing 
Co.,  Ill  N.  Y.  Supp.  215.  Tenn.— 
Crockett  v.  McLanahan,  109  Tenn.  517, 
72  S.  W.  950,  61  L.  R.  A.  914. 

"It  does  not  admit  the  accuracy  of 
an  alleged  construction  of  an  instru- 
ment when  the  instrument  is  set  forth 
in  the  record,  if  the  alleged  construc- 
tion is  not  supported  by  the  terms  of 
the  instrument."  Gould  v.  Evansville 
&  C.  R.  Co.,  91  U.  S.  526,  23  L.  ed. 
416. 

"Does  not  admit  that  the  contruc- 
tion  of  a  written  instrument  set  forth 
in  the  bill  is  the  true  one,  or  that 
its  legal  effect  is  contrary  to  that 
which  its  language  imports.  The  very 
object  of  a  demurrer  in  such  case  is 
to  submit  the  question  presented  by 
the  instrument  as  a  matter  of  law 
for  the  determination  of  the  court." 
Interstate  Land  Co.  v.  Maxwell  Land 
Co.,  139  U.  S.  569,  11  Sup.  Ct.  656, 
35  L.  ed.  278. 
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Some  courts  hold  that  a  demurrer  does  not  admit  the  truth  of 
matters  alleged  on  information  and  belief.-  Others  recognize  a  dis- 
tinction in  this  regard  between  an  allegation  of  fact  based  on  informa- 
tion and  belief  and  a  mere  allegation  of  information  and  belief,  hold- 
ing that  a  demurrer  to  the  former  admits  the  fact  alleged,^  provided 
the  matter  is  one  which  may  properly  be  so  pleaded,'*  while  a  demurrer 
to  the  latter  admits  only  the  pleader's  confidence  in  the  truth  of  the 
information.'^ 

The  admission  extends  to  denials  in  the  pleading  demurred  to  of 
the  allegations  of  the  opposite  party.®  Allegations  under  a  videlicet 
are  admitted.^ 

2.  Force  and  Effect  of  the  Admission.  —  A  demurrer  confesses 
only  the  averments  of  the  pleading,*  or  that  part  of  it,"  to  which  it 


2.  Huselton  &  Co.  v.  Duire,  77  N. 
J.  Eq.  437,  77  Atl.  1042;  Schuler  f. 
Southern  Iron  &  Steel  Co.,  77  N.  J. 
Eq.  60,  75  Atl.  552;  Trimble  v.  Ameri- 
can Sugar  Eefining  Co.,  61  N.  J.  Eq. 
340,  48  Atl.  912.  But  see,  McCarter 
V.  Pitman,  Glassboro  &  Clayton  Gas 
Co.,   74  N.  J.  Eq.   255,   69   Atl.  211. 

3.  Crompton  v.  Beedle,  83  Vt.  287, 
75  Atl.  331,  30  L.  E.  A.  (N.  S.)  748; 
Watkins  v.  Childs,  80  Vt.  99,  66  Atl. 
805.  See  Wells  v.  Bridgeport  Hy- 
draulic  Co.,   30    Conn.   316. 

A  demurrer  to  a  bill  alleging  that 
bonds  will  be  issued  and  disposed  of 
to  innocent  purchasers,  "as  your  or- 
ators have  good  reason  to  believe  and 
do  believe,"  admits  the  truth  of  the 
fact  so  alleged.  Bates  v.  City  of  Has- 
tings,  145   Mich.   574,   108   N.   W.  1005. 

An  averment  that  "complainant  is 
informed  and  believes,  and,  therefore, 
avers,"  is  a  direct  and  positive  aver- 
ment of  the  fact;  and  the  fact  is, 
therefore,  admitted  by  a  demurrer, 
and  this  is  particularly  true  where  the 
facts  so  averred  are  peculiarly  within 
the  knowledge  of  the  defendant,  and 
discovery  is  sought.  McCarter  v.  Pit- 
man, Glassboro  &  Clayton  Gas  Co.,  74 
N.  J.   Eq.   255,   69   Atl.   211. 

4.  Crompton  i:  Beedle,  83  Vt.  287, 
75  Atl.  331,  30  L.  E.  A.  (X.  S.)  748; 
Watkins  f.  Childs,  80  Vt.  99,  66  Atl. 
805. 

It  does  not  admit  such  allegations 
in  a  petition  which  the  statute  re- 
quires to  be  verified  by  oath.  Hunt 
V.   Burbank,   73   Vt.   273,  50   Atl.   1058. 

5.  See  Bates  f.  City  of  Hastings, 
145  Mich.  574,  108  N.  W.  1005;  Cromp- 
ton V.  Beedle,  83  Vt.  287,  75  Atl.  331, 
30    L.    E.    A.    (N.    S.)    748;    Quinn    v. 


Valiquette,  80  Vt.  434,  68  Atl.  515, 
14  L.  E.  A.  (N.  S.)  962;  Watkins  V. 
Childs,  80  Vt.  99,  66  Atl.  805. 

6.  "The  demurrer  to  the  answer 
admits  not  only  the  facts  alleged 
therein,  but,  also,  for  the  purpose  of 
determining  the  sufficiency  of  the  an- 
swer, that  the  facts  alleged  in  the 
complaint,  which  are  denied  in  the 
answer,  form  no  part  of  the  plaintiffs 
cause  of  action,  and  are  not  to  be 
regarded  bv  the  court."  Sheward  V. 
Citizens  wVter  Co.,  90  Cal.  635,  27 
Pac.  439. 

7.  Dates,  especially  where  the 
pleader  announces  that  he  will  stand 
by  them.  Prudent  Patricians  v.  Marr, 
20   App.   Cas.    (D.   C.)    363. 

8.  Ala. — Louisville  &  N.  E.  Co.  v. 
Holland,  164  Ala.  73,  51  So.  365; 
Steamboat  Farmer  v.  McCraw,  31  Ala. 
659.  Conn. — Eyan  v.  Knights  of  Col-  " 
umbus,  82  Conn.  91,  72  Atl.  574.  la. 
Johns  V.  Bailey,  45  Iowa  241.  Pa. — 
Palethrop  v.  Schmidt,  12  Pa.  Super, 
Ct.    214. 

It  does  not  admit  new  facts.  Van 
Doren  v.   Tjader,   1   Nev.  380. 

A  demurrer  to  a  plea  of  the  gen- 
eral issue  does  not  admit  the  facts 
alleged  in  the  brief  statement  filed 
with  it.  Moore  v.  Knowles,  65  Me. 
493. 

9.  A  demurrer  which  merely  at- 
tacks the  sufficiency  of  a  copy  of  the 
account  annexed  to  the  petition  does 
not  admit  the  correctness  of  the  aver- 
ments of  the  petition,  and  where  de- 
fendant fails  to  plead  over  after  it  is 
overruled,  the  amount  plaintiff  is  en- 
titled to  recover  must  be  established 
by  evidence  as  on  default.  Buehler 
V.  Reed,  11  Iowa  182. 
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is  addressed.  A  demurrer  by  one  in  his  individual  capacity  is  not  an 
admission  of  anything  by  him  in  his  representative  capacity.^*^  It  has 
been  held  that  the  admission  is  equivalent  to  proof  by  a  witness  in 
open  court.^^ 

The  admission  is  only  for  the  purposes  of  the  demurrer.^-  It  is 
not  evidence/''  and  does  not  conclude  the  party  demurring  on  a  sub- 
sequent trial  on  the  merits,"  nor  in  any  other  suit.^^     It  does  not 


10.  'Links  V.  Connecticut  Eiver 
Banking  Co.,  66  Conn.  277,  33  Atl. 
1003. 

11.  Francis  v.  Wood,  81  Ky.  16. 

12.  U.  S.  —  Anheuser-Busch  Brew- 
ing Assn.  V.  Bond,  66  Fed.  653,  13 
C.  C.  A.  665.  Conn.— Doolittle  v.  Se- 
lectmen, 59  Conn.  402,  22  Atl.  336; 
Tyler  v.  Waddingham,  58  Conn.  375, 
20  Atl.  335,  8  L.  R.  A.  657;  Havens 
V.  Hartford  &  N.  H.  R.  Co.,  28  Conn. 
69;  Gray  v.  Finch,  23  Conn.  495.  Ind. 
Suin  V.  Deschamp,  138  Ind.  502,  3S 
N.  E.  176.  Mich.— Cook  v.  Detroit  & 
M.  R.  Co.,  45  Mich.  453,  8  N.  W.  74. 
N.  C. — Merriman  v.  Southern  Paving 
Co.,  142' N.  C.  539,  55  S.  E.  366,  8  L. 
R.  A.  (N.  S.)  574.  Ore.— Rice  v.  Rice, 
13  Ore.  337,  10  Pae.  495.  S.  D.  — Shaw 
V.  Circuit  Court,  129  N.  W.  907.  Tex. 
Perry  r.  Rice,  10  Tex.  367. 

To  determine  the  legal  sufficiency  of 
the  facts  alleged.  Alexander  v.  Sut- 
live,  3  Ga.  27;  Belden  v.  Blackman, 
124   Mich.    667,    83    N.   W.    616. 

To  enable  the  court  to  determine  on 
the  pleading  objected  to,  and  no  fur- 
ther.    Bush  V.   Critchfleld,  5  Ohio   109. 

It  is  not  such  an  admission  as  is 
contemplated  by  the  statutory  provis- 
ion that  in  divorce  suits  defendant 
may  admit  the  facts  and  show  in  bar 
of  the  suit  that  it  has  not  been  com- 
menced within  the  statutory  time. 
Rice   V.   Rice,   13   Ore.   337. 

In  Florida,  the  statute  provides  that 
no  demurrer  shall  be  considered  as  an 
admission  of  the  facts  set  forth  in 
the  pleadings  demurred  to,  so  as  to 
debar  the  person  demurring  from  any 
substantial  claim  or  defense  which  he 
might  have  urged  if  said  demvirrer 
had  not  been  filed.  Gen.  St.,  1906, 
§1443. 

In  Iowa,  the  code  provides  that 
"when  a  demurrer  shall  be  overruled 
and  the  part}^  demurring  shall  answer 
or  reply,  the  ruling  on  the  demurrer 
shall  not  be  considered  as  an  adjudi- 
cation of  any  question  raised  by  the 
demurrer    and    in    such    case    the    suffi- 
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ciency  of  the  pleading  thus  attacked 
shall  be  determined  as  if  no  demur- 
rer had  been  filed."     Code,  §3564. 

In  Nevada,  the  code  provides  that 
if  a  demurrer  to  the  answer  is  over- 
ruled, the  facts  alleged  therein  shall 
still  be  construed  as  denied.  Comp. 
Laws,  §3162;  as  amended  by  St.,  1907, 
c.   188,  p.  412. 

In  Utah,  there  is  a  similar  provis- 
ion.    Comp.  Laws,  1907,   §3004. 

To  the  Reply.  Kan.  Gen.  St.,  1909, 
§5722;   Okla.  Comp.  Laws,  1909,   §5668. 

13.  Conn. — Doolittle  v.  Selectman, 
59  Conn.  402,  22  Atl.  336;  Tyler  v. 
Waddingham,  58  Conn.  375,  20  Atl. 
335,  8  L.  R.  A.  657;  Lamphear  v.  Buck- 
ingham, 33  Conn.  237;  Gray  v.  Finch, 
23  Conn.  495;  Pease  V.  Phelps,  10 
Conn.    62.     Ga. — Alexander   v.    Sutlive, 

3   Ga.  27.     Ore Rice  v.  Rice,  13  Ore. 

337,   10  Pac.  495. 

"The  rule  is  modified  in  actions  on 
notes,  bills  of  exchange,  and  the  like, 
but  even  here  the  amount  due  is  not 
conceded  by  the  demurrer,  but  the 
note  or  bill  must  be  produced,  that 
the  real  debt  may  appear,  while  the 
execution  of  the  instrument  is  not  de- 
nied." Havens  v.  Hartford  &  N.  H. 
R.    Co.,   28   Conn.    69. 

14.  U.  S. — Anheuser-Busch  Brew. 
Assn.  r.  Bond,  66  F^d.  653,  13  C.  C.  A. 
665.  Ind. — Sinn  i:  Deschamp,  138  Ind. 
502,  38  N.  E.  176.  Me.— Stinson  v. 
Gardiner,  33  Me.  94.  Mich.— Cole  v. 
Cole  Realty  Co.,  135  N.  W.  329;  Belden 
V.  Blackman,  124  Mich.  667,  83  N.  W. 
616.  Mo. — Donovan  V.  Boeck,  217  Mo. 
70,  116  S.  W.  543.  Tex.— Perry  v. 
Rice,  10  Tex.  367. 

In  Louisiana. — What  is  admitted  by 
an  exception  for  the  purpose  of  testing 
the  petition  may  be  denied  by  an  an- 
swer filed  therewith,  and  if  the  excep- 
tion is  overruled,  final  judgment  can 
only  be  rendered  after  a  regular  trial 
on  the  merits.  State  V.  Crescent  Mut. 
Ins.  Co.,  14  La.  Ann.  825. 

15.  Gray  v.  Finch,  23  Conn.  495. 
The  admission  by  demurrer  that   an 
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dispense  with  proof  of  damages  on  a  hearing  in  damages  after  it  is 
overruled  where  the  amount  claimed  is  unliquidated,"  but  the  con- 
trary is  true  in  an  action  for  a  precise  statutory  penalty.^^  But 
where  a  demurrer  is  overruled  and  the  demurrant  elects  to  abide  by 
it,  no  further  proof  of  the  facts  so  admitted  is  necessary.^^ 

I.  Searches  the  Record.  —  As  a  general  rule  a  demurrer,  when- 
ever and  by  whomsoever  interposed,  searches  the  record,  and  will  be 
carried  back  and  sustained  to  the  first  pleading  that  is  defective  in 
substance,^**  a  bad  pleading  being  deemed  sufficient  if  that  which  it 


ordinance  is  in  existence  does  not,  be- 
yond the  purposes  of  that  particular 
case,  give  the  ordinance  vitality,  if 
in  fact  it  has  been  repealed.  Field 
V.  Malster,  88  Md.  691,  41  Atl.  1087. 
"Upon  demurrer  things  are  treated 
as  facts  that  are  not,  or  may  not  be, 
facts;  and  it  would  be  a  most  singular 
conclusion  if  it  were  held  that  a  court 
in  dealing  with  such  admissions  ad- 
judged the  things  treated  as  facts  to 
be  facts.  It  is  not  a  judgment  by  the 
court  that  they  exist.  It  is  an  ad- 
mission by  the  party  demurring  that, 
for  the  purposes  of  that  case,  they 
exist.  The  judgment  proceeds  upon 
the  hypothesis  that  they  exist,  but  it 
is  not  an  adjudication  that  they  do 
exist.  The  hypothesis  binds  no  per- 
son but  the  party  to  the  case;  other- 
wise a  concession  made  in  one  case 
would  preclude  the  whole  world  from 
disputing  it."  Field  v.  Malster,  88 
Md.  691,  41  Atl.  1087. 

16.  Daniels  v.  Town  of  Saybrook,  34 
Conn.  377;  Lamphear  v.  Buckingham,  33 
Conn.  237;  Havens  f.  Hartford  &  N.  H. 
E.    Co.,    28   Conn.    69. 

17.  McAlister  v.  Clark,  33  Conn. 
253. 

18.  Bavliff  f.  Eeilly,  149  111.  App. 
236. 

"The  judgment  thereupon  entered  is 
conclusive  of  the  facts  confessed  by 
the  demurrer;  and  no  proof  of  such 
facts  is  necessary,  other  than  that  ap- 
pearing upon  the  record.  The  facts, 
alleged  in  the  pleading,  are,  in  such 
case,  admitted  of  record  by  the  judg- 
ment of  the  court  upon  the  demurrer." 
Fish  V.  McGaun,  205  111.  179,  68  N.  E. 
761,  affirmiiifj,  107  111.  App.  53S. 

19.  U.  S.— Terrv  v.  Tubman,  92 
U.  S.  156,  23  L.  ed.  537;  Aurora  City 
V.  West,  7  Wall.  82,  19  L.  ed.  42; 
United  States  v.  Linn,  1  How.  104,  11 
L.  ed.  64;  Cooke  v.  Graham's  Admr., 
3  Cranch  229,  2  L.  ed.  420;  Park  Bros. 


&  Co.  f.  Kelly  Axe  Mfg.  Co.,  49  Fed. 
618,  1  C.  C.  A.  395.  111.— Dunlap  v. 
Chicago,  M,  &  St.  P.  E.  Co.,  151  III. 
409,  38  N.  E.  89.  Me.— Poor  v.  Euro- 
pean &  N.  A.  E.  Co.,  59  Me.  270;  Stil- 
phen  V.  Stilphen,  58  Me.  508;  Shelden 
V.  Call,  55  Me.  159;  State  V.  Sweet- 
sir,  53  Me.  438;  City  of  Calais  V. 
Bradford,  51  Me.  414.  Md.— Gusdorff 
r.  D-unean,  94  Md.  160,  50  Atl,  574; 
Eobey  v.  State,  94  Md.  61,  50  Atl. 
411;  New  York,  P.  &  N.  E.  Co.  V. 
Jones,  94  Md.  24,  50  Atl.  423;  Eastern 
Advertising  Co.  v.  McGaw,  89  Md.  72, 
42  Atl.  923;  Osceola  Tribe,  etc.  V. 
Schmidt,  57  Md.  98;  Weber  v.  Fickey, 
47  Md.  196.  Mich.— Wales  v.  Lyon,  2 
Mich.  276.  Minn. — Branton  v.  Mc- 
Laughlin, 109  Minn.  244,  123  N.  W. 
808;  Hanson  f.  Byrnes,  96  Minn.  50, 
104  N.  W.  762;  Dwinnell  v.  Kramer, 
87  Minn.  392,  92  X.  W.  227;  Brown  v. 
Baker,  65  Minn.  133,  67  N.  W.  793; 
American  Bldg.  &  Loan  Assn.  v.  Stone- 
man,  53  Minn.  212,  54  N.  W.  1115; 
Bausman  v.  Woodman,  33  Minn.  512, 
24  X.  W.  198;  Lockwood  V.  Bigelow, 
11  Minn.  113.  Neb. — Benedict  v.  Min- 
ton,  83  Xeb.  782,  120  X.  W.  429;  Bank 
of  Miller  v.  Moore,  81  Xeb.  566,  116 
X.  W.  167;  Barr  v.  Little,  54  Xeb. 
556,  74  X.  W.  850;  State  i;.  Moores,  52 
Xeb.  770,  73  X.  W.  299;  West  Point 
W  .P.  &  L.  I.  Co.  V.  State,  49  Xeb.  223, 
68  N.  W.  507;  Hawthorne  f.  State,  45 
Xeb.  871,  64  X.  W.  359;  Hower  v. 
Aultman,  Miller  &  Co.,  27  Xeb.  251, 
42  X.  W.  1039;  Bennet  V.  Hargus,  1 
Xeb.  419.  N.  H.— Hunt  r.  Haven,  52 
X.  H.  162;  Claggett  v.  Simes,  31  X.  H. 
22;  Leslie  r.  Harlow,  18  X.  H.  518. 
N.  J.— Mayer  r.  Eoche,  76  N.  J.  L. 
433,  69  Ati.  246;  Cunningham  v.  Stan- 
ford, 68  X.  .J.  L.  7,  52  Atl.  374;  Parisen 
V.  Xew  York  &  L.  B.  E.  Co.,  65  X.  J. 
L.  413,  47  Atl.  477;  Brehen  r.  O'Don- 
nell,  34  X.  J.  L.  408.  N.  Y.— Hygienic 
Ice  &  Eefrigerating  Co.  v.  Franev,  142 
App.  Div.  143,  127  N.  Y.  Supp.  30";  Ful- 
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undertakes  to  answer  is  also  bad-^*^    Thus,  a  demurrer  to  an  answer^^ 


ton  County  Gas  &  Electric  Co.  v.  Hud- 
son Eiver  Telephone  Co.,  114  N.  Y. 
Supp.  642;  Schiefer  v.  Freygang,  109 
N.  Y.  Supp.  848;  Auburn  &  Owasco 
Canal  Co.  v.  Leitch,  4  Denio  65; 
Mathewson  v.  Waller,  3  Denio  52.  N. 
D. — Tribune  Printing  &  Binding  Co.  V. 
Barnes,  7  N.  D.  591,  75  N.  W.  904.  Ohio. 
Columbus,  S.  &  C.  E.  Co.  v.  Mowatt, 
35  Ohio  St.  284;  Trott  V.  Sarchett,  10 
Ohio  St.  241.  Pa.— Wyoming  County 
V.  Bardwell,  84  Pa.  104;  Common- 
wealth V.  Pittsburg  &  C.  E.  Co.,  58  Pa. 
26;  Palethorp  v.  Schmidt,  12  Pa.  Super. 
214.  S.  D.  —  Baldwin  v.  City  of 
Aberdeen,  23  S.  D.  636,  123  N.  W.  80, 
26  L.  E.  A.  (N.  S.)  116.  Vt — Lee  v. 
Follensby,  83  Vt.  35,  74  Atl.  327;  Cour- 
ier V.  King,  81  Vt.  285,  09  Atl.  873; 
Dunlevy  v.  Fenton,  80  Vt,  505,  68  Atl. 
651;    Kent    v.    Miles,    65    Vt.    582,    27 

Atl.     194.       Va Eoane's       Admr.     v. 

Drummond's  Admr.,  6  Eand  182;  Ben- 
nett's Exr.  V.  Loyd,  6  Leigh  316.  Wis. 
State  V.  Koch,  138  Wis.  27,  119  N.  W. 
839;  State  v.  Weiss,  76  Wis.  177,  44 
N.  W.  967,  7  L.  E.  A.  330;  State  v. 
Milwaukee  Chamber  of  Commerce,  47 
Wis.  670,  3  N.  W.  760;  Lawe  v.  Hyde, 
39  Wis.  345;  Lawton  V.  Howe,  14  Wis. 
241. 

Judgment  must  be  given  upon  the 
whole  record  against  that  party  in 
whose  pleading  the  first  substantial 
fault  has  occurred.  Will's  Gould  PI. 
585. 

"Because  he  who  does  not  so  plead 
as  to  invite  an  issue  cannot  compel 
his  adversary  to  accept  it."  Baxter 
V.  McDonnell,  154  N.  Y.  432,  48  N. 
E.    816. 

Mississippi. — The  provision  of  Code, 
1906,  §754,  that  only  such  defects  as 
are  assigned  as  causes  of  demurrer  can 
be  considered  unless  something  so  es- 
sential to  the  action  or  defense  be 
omitted  that  judgment  according  to 
law  and  the  right  of  the  cause  can- 
not be  given,  does  not  abrogate  the 
rule.  Shoults  v.  Kemp,  57  Miss.  218; 
State  V.   Bowen,  45   Miss.   347. 

On  appeal  the  supreme  court  cannot 
consider  the  sufficiency  of  the  antece- 
dent pleading  unless  the  record  shows 
that  the  question  was  presented  below. 
Upton  V.  McLaughlin,  105  U.  S.  640, 
26  L.   ed.  197. 

20.  Lee  v.  Follensby,  83  Vt.  35,  74 
Atl.   327. 

Vol.  VI 


A  bad  answer  is  good  enough  for  a 
bad  complaint.  U.  S.  — Metropolitan 
Trust  Co.  V.  Toledo,  St.  L.  &  K.  C.  E. 
Co.,  107  Fed.  628.  Ind.— City  of  Del- 
phi V.  Hamling,  172  Ind.  645,  89  N.  E, 
308;  Town  of  Windfall  City  V.  State, 
172  Ind.  302,  88  N.  E.  505;  Alexan- 
der V.  Spaulding,  160  Ind.  176,  66  N. 
E.  694;  Sugar  Creek  Township  v.  John- 
son, 20  Ind.  280;  Barrett  v.  Cleveland, 
C.  C.  &  St.  L.  E.  Co.  (Ind  App.),  96 
N.  E.  490.  Neb. — Hower  v.  Aultman, 
Miller  &  Co.,  27  Neb.  251,  42  N.  W. 
1039.  N.  Y. — Baxter  v.  McDonnell,  154 
N.  Y.   432,  48   N.   E.   816. 

A  bad  reply  is  good  enough  for  a 
bad  answer.  Gray  v.  National  Benefit 
Assn.,  Ill  Ind.  531,  11  N.  E.  477; 
Pittsburgh,  C,  C.  &  St.  L.  E.  Co.  v. 
Henderson,  9  Ind.  App.  480,  36  N.  E. 
376;  Hower  i'.  Aultman,  Miller  &  Co., 
27   Neb.   251,   42   N.  W.   1039. 

Any  replication  is  good  in  answer 
to  a  plea  substantially  bad.  Frost  v. 
Hammatt,  11  Pick.   (Mass.)   70. 

21.  U.  S.— Park  Bros.  &  Co.  v. 
Kelly  Axe  Mfg.  Co.,  49  Fed.  618,  1  C. 
C.  A.  395;  Metropolitan  Trust  Co.  v. 
Toledo,  St.  L.  &  K.  C.  E.  Co.,  107  Fed. 
628;  Boggs  r.  Wann,  58  Fed.  681;  Cause 
V.  Knapp,  1  Fed.  292.  Ark.— Thomp- 
son V.  Jacoway,  97  Ark.  508,  134  S.  W. 
955;  Clark  v.  Gramling,  54  Ark.  525, 
16  S.  W.  475;  Bruce  v.  Benedict,  31 
Ark.  301;  Yell  v.  Snow,  24  Ark.  554; 
Carlock  v.  Spencer,  7  Ark.  12.  Ind. 
Mcintosh  r.  Zaring,  150  Ind.  301,  49  N. 
E.  164;  Alkire  i'.  Alkire,  134  Ind.  350, 
32  N.  E.  571;  Gould  v.  Steyer,  75  Ind. 
50;  Sugar  Creek  Township  v.  Johnson, 
20  Ind.  280;  Ginther  v.  Eochester  Im- 
provement Co.,  46  Ind.  App.  378,  92 
N.  E.  698;  Federal  Life  Ins.  Co.  v.  Ar- 
nold, 46  Ind.  App.  114,  90  N.  E.  493, 
91  N.  E.  357;  Nevens  v.  Flesher,  44 
Ind.  App.  44,  88  N.  E.  626;  Hall  v. 
Brownlee,  28  Ind.  App.  178,  62  N.  E. 
457;  Board  of  Comrs.  v.  Stock,  11  Ind. 
App.  167,  36  N.  E.  928.  Kan.— Bar- 
tholomew V.  Guthrie,  71  Kan.  705,  81 
Pac.  491;  Johnson  v.  Wynne,  64  Kan. 
138,  67  Pac.  549;  State  v.  County  of 
Pawnee,  12  Kan.  426.  Ky — Fuson  V. 
Stewart,  137  Ky.  748,  126  S.  W.  1097; 
Hoskins  r.  Southern  Nat.  Bank,  24  Ky. 
L.  Eep.  2250,  73  S.  W.  786;  Pryse  v. 
Three  Forks  Deposit  Bank's  Assignee, 
20  Ky.  L.  Eep.  1057,  48  S.  W.  415; 
Bane's  Heirs  v.  M'Meekin,  4  Bibb.  27. 
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or  plea^^  tests  the  sufficiency  of  the  declaration  or  complaint,  while 
a  demurrer  to  the  replication  or  reply  tests  the  sufficiency  of  the  an- 
swer or  plea  to  which  it  is  addressed,-^  and  the  sufficiency  of  the 


Minn — Hanson  v.  Byrnes,  9G  Minn.  50, 
104  X.  W.  762;  Dwinnell  v.  Kramer,  87 
Minn.  392,  92  X.  W.  227;  Brown  v. 
Baker,  65  Minn.  133,  67  N.  W.  793; 
First  Nat.  Bank  v.  How,  28  Minn.  150, 
9  N.  W.  626;   Lockwood  f.  Bigelow,  11 

Minn.  113.    Mo Paxon  v.  Talmage,  87 

Mo.   13;   Marshall   v.  Platte   County,  12 
Mo.  88.     Neb.— Benedict  v.  Minton,  83 
Neb.  782,  120  X\  W.  429;  Bank  of  Mil- 
ler V.   Moore,   81    Neb.   366,  116   N.   W. 
167;  Barr  v.  Little,  54  Xeb.  556,  74  X^. 
W.   850;   State  r.  Moores,  52   Xeb.  770, 
73  X\  W.  299;  West  Point  W.  P.  &  L. 
I.  Co.  V.  State,  49  Xeb.  223,  68  N.  W. 
507;   Hawthorne  v.   State,  45  Xeb.  871, 
64  X.  W.  359;   Hower  v.  Aultman,  Mil- 
ler &  Co.,  27  Xeb.  251,  42  X.  W.  1039; 
Bennet  v.  Hargus,  1  Xeb.  419.     N.  M 
Pino  f.  Beckwith,  1   X.  M.   19.     N.  Y. 
Heath    Dry    Gas    Co.    f.    Hurd,    193    X. 
Y.    255,    86    N.    E.    18;    Lewis   v.    Cook, 
150   X.    Y.    163,   44   N.   E.    778;    Baxter 
f.  McDonnell,  154  X.  Y.  432,  48  X.  E. 
816;    People    r.    Booth,    32    X.    Y.    397; 
Vulcan   Iron    Works   v.   Pittsburg-East- 
ern  Coal  Co.,  129  X.  Y.  Supp.  676;  Dav- 
enport V.  Walker,  116  X.  Y.  Supp.  411; 
Fulton    County    Gas    &    Electric    Co.   V. 
Hudson  Eiver'Tel.  Co.,  114  X\  Y.  Supp. 
642.     N.  D. — Tribune  Printing  &  Bind- 
ing Co.  f.   Barnes,   7   X".   D.   591,   75   X. 
W.  904.    Ohio.— State  v.  State  Board  of 
Dental    Examiners,    1    Ohio    X.    P.    (X. 
S.)      449.       Vt.— Smith     r.     Purmort's 
Admrs.,  63  Vt.  378,  20  Atl.  928;  Black 
V.   Howard,   50   Vt.   27;   Bennett's   Exr. 
V.  Loyd,   6  Leigh   316.     Wis. — State  r. 
City   of   Milwaukee,   145   Wis.   131,   129 
X.  W.  1101;  Lawton  v.  Howe,  14  Wis. 
241. 

A  demurrer  to  a  bad  answer  cannot 
prevail  if  the  complaint  is  not  good. 
Schiefer  v.  Freygang,  109  X.  Y.  Supp. 
848. 

A  demurrer  to  the  answer  should  be 
overruled  if  the  complaint  does  not 
state  a  cause  of  action.  Ind. — Alkire 
r.  Alkire,  134  Ind.  350,  32  X.  E.  571; 
Indiana  Live  Stock  Ins.  Co.  v.  Boge- 
man,  4  Ind.  App.  237,  30  N".  E.  7. 
Minn. — American  Bldg.  &  Loan  Assn. 
V.  Stoneman,  53  Minn.  212.  54  N.  W. 
1115.  Neb. — Oakley  v.  Valley  County 
40  Neb.  900,  59  N.  W.  368.  Ohio. 
Trott  V.  Sarchett,  10  Ohio  St.  241. 


Error  in  overruling  a  demurrer  to  a 
bad  answer  is  not  ground  for  reversal 
if  the  complaint  is  bad.  City  of  Del- 
phi V.  Hamling,  172  Ind.  645,  89  N. 
E.  308;  Alexander  v.  Spaulding,  160 
Ind.  176,  66  X.  E.  694;  Grace  v.  Cox, 
16  Ind.  App.  150,  44  X.  E.  813. 

The  rule  applies  although  there  may 
be  no  actual  ruling  on  the  demurrer 
to  the  answer.  X'evens  v.  Flesher,  44 
Ind.   App.    44,   88   X.   E.    626. 

The  sufficiency  of  a  cross-complaint 
is  tested  by  a  demurrer  to  the  answer 
thereto.  Alkire  v.  Alkire,  134  Ind.  350, 
32  X.  E.  571. 

22.     U.  S United  States  v.  Linn,  1 

How.  104,  11  L.  ed.  64.     Conn Bishop 

f.  Quintard,  18  Conn.  395.  Fla.  —  Capi- 
tal City  Bank  v.  Hilson,  59  Fla.  215, 
51  So.  853;  Myrick  v.  Merritt,  22  Fla. 
335;  Price  i:  Drew,  18  Fla.  670;  Stokes 
f.  Baars,  18  Fla.  656;  Miller  v.  Kings- 
bury, 8  Fla.  356.  III.— Stott  v.  City  of 
Chicago,  205  111.  281,  68  X.  E.  736; 
City  of  Sterling  v.  Wolf,  163  111.  467, 
45  N.  E.  218,  afirming,  61  111.  App. 
515;  Dunlap  v.  Chicago,  M.  &  St.  P. 
R.  Co.,  151  111.  409,  38  X.  E.  89; 
Mudge  V.  Rinkle,  45  111.  App.  604.  Md. 
Xew  York,  P.  &  X.  R.  Co.  v.  Jones, 
94  Md.  24,  50  Atl.  423;  Osceola  Tribe, 
etc.,  V.  Schmidt,  57  Md.  98;  Willing  v. 
Bozman,  52  Md.  44;  Weber  v.  Fickey, 
47  Md.  196;  Eakle  v.  Smith,  27  Mdi 
467.  N.  H.— Leslie  V.  Harlow,  18  N. 
H.  518.  N.  J.— Watkins  v.  Kirby,  74 
N.  J.   L.   34,   64   Atl.   979. 

If  the  declaration  is  defective  in  sub- 
stance the  overruling  of  the  demurrer 
to  the  plea  will  be  held  to  be  cor- 
rect regardless  of  the  sufficiency  of 
the  pleas.  Sylvester  v.  Lichtenstein, 
61  Fla.  441,  55  So.  282;  Kirton  r.  At- 
lantic Coast  Line  R.  Co.,  57  Fla.  79, 
49  So.  1024;  Murphy  v.  City  of  Jack- 
sonville, 18  Fla.  318. 

23.  U.  S.— Lafayette  Bridge  Co.  « 
City  of  Streator,  105  Fed.  729.  Ark. 
Wood  V.  Terry,  30  Ark.  385.  111.— Mas- 
sey  V.  People,  201  111.  409,  66  X'.  E. 
392;  Sehaluckv  v.  Field,  124  111.  617, 
16  N.'E.  904;  Ryan  v.  May,  14  111.  49; 
Laibe  v.  Smolikowski,  152  111.  App. 
256;  Peoria  Star  Co.  v.  Steve  W.  Floyd 
Special  Agency,  115  111.  App.  401; 
Augsberg^  v.    Meredith,    101    111.    App. 
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declaration  or  complaint  or  equivalent  pleading  as  well.-*  So,  too,  a 
demurrer  to  a  rejoinder  will  be  carried  back  and  sustained  to  a  bad 
replication,^^  or  to  a  bad  declaration,-"  and  a  demurrer  to  a  surre- 
joinder back  to  a  bad  plea.-'  The  rule  is  equally  applicable  though 
the  demurrer  is  special,''  and  applies  to  pleadings  in  mandamus,'^ 


629.  Ind. — Gray  v.  National  Benefit 
Assn.,  Ill  Ind.  531,  11  N.  E.  477.  Ky. 
Chesapeake  &  O.  E.  Co.  v.  Riddle's 
Admrx.,  24  Ky.  L.  Eep.  11S7,  72  S.  W. 
22;  Mackin  v.  Wilson,  20  Ky.  L.  Rep. 
218  45  S.  W.  663.  Md.— Eastern  Adver- 
tising Co.  f.  McGaw,  89  Md.  72,  42  Atl. 
923.  N.  J. — Mayer  v.  Roche,  76  N. 
J.  L.  433,  69  Atl.  246;  Cunningham  v. 
Stanford,   68   N.   J.   L.    7,    52   Atl.   374. 

N.  H Hunt  V.  Haven,  52  N.  H.  162. 

Ohio Columbus,    S.    &    C    R.    Co.    f. 

Mowatt,  35  Ohio  St.  284;  Headington 
V.  Nefle,  7  Ohio  229.  Vt.— Dunlevy  V. 
Fenton,  80  Vt.  505,  68  Atl.  651;  Kent 
V.   Miles,   65  Vt.  582,   27  Atl.  194. 

The  sufficiency  of  the  replication  will 
not  be  determined  where  the  plea  to 
which  it  is  addressed  is  bad.  Brehen 
V.  O'Donnell,  34  N.  J.  L.  408. 

If  the  pleas  are  bad  there  is  no  rever- 
sible error  in  overruling  it  though  the 
replication  is  also  bad.  Robey  v.  State, 
94  Md.  61,  50  Atl.  411. 

Defendant  cannot  complain  that  a  de- 
fective replication  was  allowed  to  stand 
to  a  defective  plea.  Louisville,  N.  A. 
&  C.  R.  Co.  V.  Carson,  169  111.  247,  48 
N.  E.  402;  Peoria  Star  Co.  v.  Steve  W. 
Floyd  Special  Agency,  115  111.  App. 
401. 

Overruling  a  demurrer  to  a  bad  par- 
agraph of  reply  addressed  to  a  bad  par- 
atrraph  of  answer  is  not  available  error. 
Beckett  v.  Little,  23  Ind.  App.  65, 
54  N.  E.  1069. 

If  the  plea  is  found  to  be  bad,  the 
result  is  to  eliminate  from  the  record 
the  plea,  the  replication  and  the  de- 
murrer. Parisen  v.  New  York  &  L. 
B.  R.  Co.,  65  N.  J.  L.  413,  47  Atl.  477. 

In  Bowie  v.  Priddle,  216  111.  553,  75 
N.  E.  243,  affirming,  116  HI.  App.  184, 
it  was  held  that,  where  the  trial  judge 
became  satisfied  that  pleas  were  in- 
sufficient and  that  an  error  had  been 
committed  in  refusing  to  carry  back 
to  them  the  demurrer  to  the  replica- 
tions thereto,  he  should  have  with- 
drawn the  case  temporarily  from  the 
jury  and  set  aside  the  order  sustaining 
the    demurrer   to    the   replications    and 
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carried  it  back  to  the  pleas  and  en- 
tered an  order  sustaining  it  to  the 
pleas  and  then  permitted  defendant  to 
stand  by  his  pleas  or  plead  over. 

On  demurrer  to  a  reply  to  a  counter- 
claim plaintiff  may  contend  that  the 
latter  does  not  state  facts  sufficient  to 
constitute  a  counterclaim.  Klauck  v. 
Federal  Ins.  Co.,  115  N.  Y.  Supp.  1049. 

24.  Md. — Shertzer  v.  Mutual  Fire 
Ins.  Co.,  46  Md.  506.  Minn. — Bausman 
r.  Woodman,  33  Minn.  512.  N.  J.— 
Cunningham  v.  Stanford,  68  N.  J.  L. 
7,  52  Atl.  374.  N.  Y.— Auburn  & 
Owasco  Canal  Co.  v.  Leitch,  4  Denio 
65. 

It  is  not  error  to  overrule  a  demur- 
rer to  a  bad  replication  where  the  plea 
to  which  it  is  addressed  is  also  bad. 
Wilkinson  v.  Cook,  44  Miss.  367. 

Equivalent  to  Motion  for  Judgment. 
The  demurrer  operates  as  a  motion  for 
judgment  on  the  pleadings,  and  is  prac- 
tically a  demurrer  to  the  complaint. 
Branton  v.  McLaughlin,  109  Minn.  244, 
123   N.    W.   808. 

25.  Aurora  City  v.  West,  7  Wall. 
(U.  S.)  82,  19  L.  ed.  42;  Common- 
wealth V.  Pittsburg  &  C.  E.  Co.,  58  Pa. 
26. 

Defendant  will  be  given  judgment  if 
the  plea  is  good.  Pearsall  v.  Dwight, 
2   Mass.   84. 

26.  Cooke  v.  Graham's  Admr.,  3 
Cranch    (U.   S.)    229,   2  L.   ed.   420. 

27.  Mercein  v.  Smith,  2  Hill  (N.  Y.) 
210;  Mathewson  v.  Weller,  3  Denio  (N. 
Y.)  52;  Currier  v.  King,  81  Vt.  285, 
69   Atl.  '873. 

28.  N.  H.— Hunt  v.  Haven,  52  N. 
H.  162;  Leslie  v.  Halow,  18  N.  H. 
518.  Pa.— Com.  v.  Pittsburg  &  C.  R. 
Co.,  58  Pa.  26.  Vt. — Dunlevy  v.  Fenton, 
80  Vt.  505,  68  Atl.  651  (where  the  de- 
murrer assigned  special  causes  but  was 
really  a  general  demurrer) ;  Kent  v. 
Miles,  65  Vt.  582,  27  Atl.  194. 

29.  Meriden  Brittania  Co.  v.  Whedon, 
31  Conn.  118;  State  V.  Koch,  138 
Wis.  27,  119  N.  W.  839;  State  v.  Weiss, 
76  Wis.  177,  44  N.  W.  967,  7  L.  R.  A. 
330;   State  v.  Milwaukee  Chamber  of 


DEMURRER 


961 


and  quo  warranto,^'^  and  pleadings  in  other  special  proceedings.^^ 
The  rule  only  requires  the  pleadings  to  be  followed  back  through 
their  course,^^  and  hence  will  not  be  applied  so  as  to  carry  a  de- 
murrer to  one  pleading  back  to  another  to  which  it  does  not  profess 
to  be  an  answer  and  with  which  it  has  no  connection.^^  Thus,  a  de- 
murrer to  a  plea  or  answer  which  professes  to  answer  only  a  part  of 
the  declaration  or  complaint  does  not  test  the  sufficiency  of  the  latter 
pleading  as  a  whole,^*  nor  can  a  demurrer  to  a  replication  to  one  plea 
be  carried  back  to  another  plea,^^  or  to  a  count  of  the  declaration  to 
which  the  plea  demurred  to  is  not  addressed.^" 

There  is  a  conflict  of  authority  as  to  whether  a  demurrer  to  a  counter- 
claim may  be  carried  back  to  the  complaint,  the  holdings  in  this 
regard  depending  upon  whether  the  former  is  regarded  as  an  answer 
and  as  a  pleading  to  the  complaint." 

The  rule  does  not  apply  to  demurrers  to  pleas  in  abatement,  since 
such  pleas  go  to  the  writ  and  not  to  the  declaration  or  complaint,^* 


Commerce,  47  Wis.  670,  3  N.  W.  760; 
State  r.  Supervisors,  34  "Wis.  169;  State 
V.  Lean,  9  Wis.  279. 

SO.  Hedrick  v.  People,  221  111.  374, 
77  N.  E.  441;  Brackett  V.  People,  72 
111.   593. 

31.  A  demurrer  to  a  remonstrance 
in  drainage  proceedings  will  be  carried 
back  and  sustained  to  the  petition  if 
the  latter  is  bad.  In  re  Eemington 
Drainage  Dist.,  138  Wis.  621,  120  N. 
W.  523. 

32.  Lee  f.  Follensby,  83  Vt.  35,  74 
Atl.  327, 

33.  Hunter  r.  Bilyeu,  39  111.  367; 
Evan  V.  May,  14  111.  49. 

The  sufficiency  of  a  pleading  cannot 
be  raised  by  an  attack  upon  another 
pleading  not  responsive  to  it.  Calla- 
han r.  Louisville  Dry  Goods  Co.,  140 
Ky.  712,  131  S.  W.  995. 

A  demurrer  to  a  cross-petition  which 
does  not  affect  the  cause  of  action 
set  up  in  the  original  petition  cannot 
be  carried  back  and  sustained  to  the 
latter.  May  v.  Patterson,  13  Ky.  L. 
Kep.  (abstract)  779. 

34.  Does  not  raise  the  question  of 
misjoinder  of  counts  in  the  declaration. 
Lee  f.  Follensby,  83  Vt.  35,  74  Atl. 
327. 

The  contrary  is  true  where  the  plea 
goes  to  the  whole  declaration.  Black 
V.  Howard,  50  Vt.  27. 

Where  the  complaint  is  in  one  para- 
graph a  demurrer  to  a  paragraph  of  the 
answer  which  does  not  attempt  to  an- 
swer the  whole  of  the  complaint  can- 
not be  carried  back  to  such  complaint. 


State  V.  Halter,  149  Ind.  292,  47  N. 
E.  665. 

35.  Hunter  v.  Bilyeu,  39  111.  367. 

36.  Hooker  f.  Smith,  19  Vt.  151,  47 
Am.    Dec.    679. 

37.  In  New  York  it  may  not  be  car- 
ried back.  Fulton  County  Gas  &  Elec- 
tric Co.  V.  Hudson  Eiver  Tel.  Co.,  200 
N.  Y.  287,  93  N.  E.  1057,  afflrming,  114 
N.  Y.   Supp.   642. 

In  Wisconsin,  a  counterclaim  under 
the  code  is  an  answer  in  all  cases  and 
a  pleading  to  the  complaint,  and,  hence, 
a  demurrer  thereto  may  be  carried  back 
to  the  complaint.  Lawe  v.  Hyde,  39 
Wis.  345. 

A  demurrer  to  an  answer  and  coun- 
terclaim tests  the  sufficiency  of  the 
complaint.  Lyndon  Lumber  Co.  V. 
Sawyer,  135  Wis.  525,  116  N.  W.  255. 

38.  Andrews  Steph.  PI.  (2nd  ed.), 
§140,  p.   268;   and  the  following  cases: 

Ala Crawford    v.    Slade,    9    Ala.    887. 

Ark.  —  Knott  v.  Clements,  13  Ark. 
335.  Conn. — State  f.  Hamlin,  47  Conn. 
95.  Ind.— Darnell  v.  State,  174  Ind. 
143,  90  X.  E.  769;  State  v.  Eoberts, 
166  Ind.  585,  77  N.  E.  1093;  Goldsmith 
V.  Chipps,  154  Ind.  28,  55  N.  E.  855; 
Indiana,  B.  &  W.  E.  Co.  v.  Foster, 
107  Ind.  430,  8  N.  E.  264;  Eush 
V.  Foss  Mfg.  Co.,  20  Ind.  App. 
515,  51  N.  E.  143;  Price  v.  Grand 
Eapids  &  1.  E.  Co.,  18  Ind.  137. 
Ky. — Dean  v.  Boyd,  9  Dana  69.  N.  J. 
Birch  f.  King,  71  N.  J.  L.  392,  59  Atl. 
11.  R.  I.— Ellis  1-.  Ellis,  4  E.  I.  110. 
Vt.— Bent   r.   Bent,  43  Vt.   42. 

But  see,   Munsell  v.  Philips,  5  J.  J, 
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nor  to  pleas  to  the  jurisdiction,^''  nor  will  a  demurrer  be  carried  behind 
a  plea  in  abatement.*" 

In  some  states  a  demurrer  to  a  special  plea  cannot  be  carried  back 
to  the  declaration  where  there  is  a  plea  of  the  general  issue.^^  or  of 
mn  est  factum^''  on  file,  nor  to  a  pleading  to  which  a  general  denial 
has  been  interposed,"  though  there  is  authority  to  the  contrary  as  to 
a  demurrer  to  a  replication  to  a  special  plea." 

In  some  states  the  demurrer  will  not  be  carried  back  to  a  previous 
pleading  to  which  a  demurrer  has  already  been  overruled,*^  while  in 
others  a  contrary  doctrine  prevails."^ 

The  court  will  consider  the  whole  record,"^  and  will  not  adjudge 
in  favor  of  an  apparent  right  in  a  party  unless  he  has  himself  put 
his  action  upon  that  ground,"®  nor  where  his  own  pleadings  show  that 
he  is  not  entitled  to  judgment.*^ 


Marsh.  (Ky.)  77,  where  it  was  held 
that  a  demurrer  to  a  plea  in  abatement 
was  properly  carried  back  to  the  dec- 
laration. 

39.  Birch  v.  King,  71  N.  J.  L.  392, 
59    Atl.    11. 

40.  A  demurrer  to  a  replication  to  a 
plea  in  abatement  will  be  carried  back 
to  such  plea,  but  not  beyond  it.  Finch 
V.  Galigher,  181  111.  625,  54  N.  E.  611; 
Phoenix  Ins.  Co.  v.  Hedrick,  178  111. 
212,  52  N.  E.  1034,  afftrminci,  73  111. 
App.  601;  Kyan  v.  May,  14  III.  49. 

A  demurrer  to  a  reply  to  a  plea  in 
abatement  cannot  be  carried  back  to 
the  petition.  Callahan  v.  Louisville 
Dry  Goods  Co.,  140  Ky.  712,  131  6. 
W.  995. 

41.  Supreme  Lodge  K.  of  P.  v.  Mc- 
Lennan, 171  111.  417,  49  N.  E.  530, 
afflrming,  69  111.  App.  599;  Compton  V. 
People,  86  111.  176;  Wilson  v.  Myrick, 
26  111.  34;  Wear  v.  Jacksonville  &  S. 
R,  Co.,  24  111.  593;  City  of  Marshall 
V.  Cleveland,  C,  C.  &  St.  L.  E.  Co., 
80  111.   App.  531. 

42.  Mix  V.  People,  86  111.  329. 

43.  A  demurrer  to  a  defense  cannot 
be  carried  back  to  the  complaint,  where 
the  answer  also  contains  a  general  de- 
nial, since  defendant  would  thereby 
admit  and  deny  the  same  facts.  Bald- 
win 17.  City  of  Aberdeen,  23  S.  D.  636, 
123  N.  W.  80. 

44.  It  will  be  carried  back  to  the 
declaration  though  the  general  issue  is 
also  pleaded.  Auburn  &  Owasco  Canal 
Co.  V.  Leitch,  4  Denio   (N.  Y.)   65. 

45.  Heinberger  v.  Elliott  Switch 
Co.,  245  111.  448,  92  N.  E.  297;  City 
of  Chicago  v.  People,  210  111.  84,  71 
N.  E.  816;  McGann  v.  People,  194  111. 
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526,  62  X.  E.  941,  reversing,  97  111.  App. 
587;  Fish  v.  Farwell,  160  111.  236,  43 
N.  E.  367;  Brawner  v.  Lomax,  23  111. 
443;  Commissioners  of  Highways  V. 
Comrs.  of  Highways,  142  111.  App.  489; 
Carlson    v.    People,    118    111.    App.    592. 

46.  Fulton  County  Gas  &  Elec.  Co. 
V.  Hudson  Eiver  Tel.  Co.,  114  N.  Y. 
Supp.   642. 

The  demurrer  will  be  carried  back 
though  a  demurrer  to  the  previous 
pleading  has  been  overruled  by  an- 
other judge  "where  practically  the  de- 
cision of. each  subsequent  step  in  the 
litigation  would  be  dependent  upon  a 
fundamental  proposition,  in  regard  to 
which  the  court  is  convinced  that  the 
prior  ruling  was  erroneous."  Lafay- 
ette Bridge  Co.  v.  City  of  Streator, 
105   Fed.   729. 

Where  the  former  demurrer  has  been 
abandoned,  by  pleading  over  after  it 
was  overruled.  Aurora  City  v.  West,  7 
Wall.   (U.  S.)   82,  19  L.  ed.  42. 

47.  Will's  Gould  PI.  585;  Andrews 
Steph.  PI.  (2nd  ed.),  §140,  p.  268; 
Dupee  V.  Blake,  148  111.  453,  35  N.  E. 
867;  Eakle  v.  Smith,  27  Md.  467.  "Al- 
though on  demurrer  the  court  will  look 
for  the  first  fault,  if  it  be  matter  of 
substance,  yet  it  is  also  the  duty  of 
the  court  to  look  at  the  whole  rec- 
ord."    Keay  v.   Goodwin,   16   Mass.   1. 

48.  Andrews  Steph,  PI.  (2nd  ed.), 
§140,  p.  269;  Palethorp  v.  Schmidt,  12 
Pa.  Super.  Ct.  214. 

49.  Will's  Gould  PI.  586;  Keay  v. 
Goodwin,  16  Mass.  1. 

50.  if  the  surrejoinder  shows  that 
plaintiff  has  no  cause  of  action,  judg- 
ment should  be  rendered  for  defendant 
on    demurrer    thereto,    though    the    re- 
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There  seems  to  be  some  conflict  of  authority  as  to  how  far  the  plead- 
ing demurred  to  may  be  considered  in  passing  on  the  sufficiency  of 
an  antecedent  one.  Thus,  it  has  been  held  that  on  demurrer  to  an 
answer,  its  allegations  cannot  be  considered  in  determining  the  suffi- 
ciency of  the  complaint.^"  Other  courts  hold  that  such  a  demurrer 
cannot  be  sustained  to  the  complaint  because  of  defects  therein  sup- 
plied by  the  answer,^^  or  that  a  failure  to  carry  it  back  is  not  ground 
for  reversal  where  the  defects  are  so  supplied.^^  It  has  also  been 
held  that  if  the  objection  is  not  apparent  on  the  face  of  the  complaint, 
the  right  to  carry  the  denuirrer  back  and  sustain  it  to  the  complaint 
depends  on  whether  the  faqts  alleged  in  the  answer  as  an  objection  to 
the  complaint  and  admitted  by  the  demurrer,  can  be  considered  as 
a  part  of  the  facts  on  which  the  complaint  rests.^^  On  review  of  the 
ruling  on  such  a  demurrer,  the  complaint  cannot  be  aided  by  the 
verdict.^* 

A  visitation  of  a  demurrer  upon  antecedent  pleadings  can  only  have 
the  effect  of  a  general  demurrer  thereto,^^  particularly  in  states  where 
special  demurrers  have  been  abolished,^*^  and  this  is  equally  true  though 
the  demurrer  as  interposed  is  special."  It  reaches  only  defects  of 
substance,^^  such  as  want  of  jurisdiction,^^  or  failure  to  state  a  cause 
of  action.**" 


joinder   is   a   departure   from   the    plea 
in  bar,     Keay  v.  Goodwin,  16  Mass.  1. 

50.  The  answer  and  exhibits  filed 
■with  it  cannot  be  considered.  Macklin 
V.  Trustees,  88  Ky.  592,  11  S.   W.  657. 

A  demurrer  to  an  answer  does  not 
so  far  admit  its  allegations  as  to  make 
them  a  part  of  the  petition  on  carry- 
ing the  demurrer  back  to  it,  and  there- 
by create  defects  in  the  petition  which 
did  not  otherwise  exist  on  the  face 
of  the  petition  itself.  Park  Bros.  & 
Co.  V.  Kelly  Axe  Mfg.  Co.,  49  Fed. 
618,  1   C.  C.  A.  395. 

51.  Thompson  v.  Jacoway,  97  Ark. 
508,    134   S.    W.    955. 

52.  Sill  V.  Sill,  31  Kan.  248,  1  Pac. 
556. 

53.  Mcintosh  r.  Zaring,  150  Ind.  301, 
49  N.  E.  164;  Hall  f.  Brownlee,  28 
Ind.   App.   178,   62   N.   E.   457. 

54.  Board  of  Comrs.  v.  Stock,  11  Ind. 
App.  167,  36  N.  E.  928. 

55.  U.  S.— United  States  v.  Linn, 
1  How.  104,  11  Led.  64;  Cooke  v.  Gra- 
ham's Admr.,  3  Cranch  229,  2  L.  ed. 
420.  Ala.— Henley  v.  Bush,  33  Ala.  636. 
N.  M.— Pino  V.  Beckwith,  1  N.  M. 
19.     Vt Black  V.  Howard,   50   Vt.  27. 

Under  Mississippi  Code,  1906,  §754, 
providing  that  only  such  defects  as  are 
assigned  as  causes  of  demurrer  can  be 
considered    unless    something   so    essen- 


tial to  the  action  or  defense  be  omitted 
that  judgment  according  to  law  and 
the  right  of  the  cause  can  not  be  given. 
Shoults  V.  Kemp,  57  Miss.  218;  State 
f.   Bowen,   45    Miss.    347, 

56.  See,  Mvrick  r.  Merritt,  22  Fla. 
335;  Russ  v.  Mitchell,  11  Fla,  80;  Ches- 
apeake &  P.  Tel.  Co.  V.  Mackenzie,  74 
Md.   36,  21    Atl,    690. 

57.  Dunlevy  v.  Fenton,  80  Vt,  505, 
68  Atl.  651. 

58.  U.    S Aurora   City  v.   West,    7 

Wall,  82,  19  L.  ed.  42;  Park  Bros.  & 
Co.  V.  Kelly  Axe  Mfg.  Co.,  49  Fed. 
618,  1  C.  C.  A.  395.  Ill,— People  v. 
Munroe,  227  111.  604,  81  N.  E.  704; 
Massey  v.  People,  201  111.  409,  66  N. 
E.  392;  People  v.  Crabb,  156  111.  155, 
40  N,  E.  319;  Hart  v.  Otis,  41  111.  App. 
431,  Mich.  —  Wales  v.  Lyon,  2  Mich, 
276.  Minn.— Hanson  v.  Byrnes,  96 
Minn,  50.  Mo. — Paxon  v.  Talmage, 
87  Mo.  13,  N.  Y.— Lee  v.  Humphrey, 
9  Wend.  204. 

The  question  of  misjoinder  of  counts 
may  be  considered  on  demurrer  to  a 
plea  professing  to  answer  the  whole 
declaration.  Black  v.  Howard,  50  Vt. 
27. 

59.  Lockwood  v.  Bigelow,  11  Minn. 
113;  Stratton  v.  Allen  &  Chase,  7  Minn. 
502;  Lawe  v.  Hyde,  39  Wis.  345. 

60.  Minn, — Lockwood  r.  Bigelow,  11 

Vol.  VI 


964 


DEMURRER 


The  sufficiency  of  the  antecedent  pleading  is  to  be  determined  in 
the  same  way  as  though  a  general  demurrer  had  been  interposed  to 
it  in  the  first  instance."^  A  demurrer  to  a  plea  or  answer  professing 
to  answer  the  whole  complaint  or  declaration  can  operate  only  as  a 
demurrer  to  the  whole  of  the  latter  pleading.^^  go,  too,  a  demurrer 
to  pleas  setting  up  a  defense  to  a  part  only  of  a  single  indebtedness  re- 
lied on  in  the  declaration  and  admitting  liability  for  the  balance,  cannot 
be  carried  back  and  sustained  to  the  declaration  because  of  defective 
allegations  therein  going  to  the  whole  indebtedness."^ 

The  rule  that  a  demurrer  searches  the  record  is  not  recognized  in 
some  states.*'* 

Withdrawing  a  pleading  to  which  a  demurrer  has  been  sustained 
necessarily  withdraws  the  demurrer  also,  and  in  such  case  it  cannot 
be  carried  back  to  a  previous  one.'^^ 

If  the  answer  is  held  good,  defendant  cannot  complain  because 
a  demurrer  thereto  was  not  carried  back  to  the  complaint."^ 

Xin.    MUST  BE  GOOD  TO  THE  FULL  EXTENT  INTERPOSED. 

A.  General  Statement  of  the  Rule.  —  A  demurrer  cannot  be  good 
in  part  and  bad  in  part,  but  must  be  sustained  or  fail  to  the  whole 
extent  to  which  it  is  interposed,*'^  and  this  rule  is  equally  applicable 


Minn.  113;  Stratton  v.  Allen  &  Chase, 
7  Minn.  502.  N.  Y.— New  York  Cent. 
Iron  Works  Co.  V.  Brennan,  116  N. 
Y,  Supp.  457.  Wis.— Lawe  v.  Hyde,  39 
Wis.  345. 

61.  Branton  v.  McLaughlin,  109 
Minn.    244. 

62.  It  cannot  be  sustained  to  a  dec- 
laration which  contains  one  good  count. 
Bills  V.  Stanton,  69  111.  51;  Wear  v. 
Jacksonville  &  S.  E.  Co.,  24  111.  593; 
Tomlin  v.  Tonica  &  P.  R.  Co.,  23  111. 
429;   Black  V.   Howard,  50  Vt.   27. 

Where  the  complaint  contains  two 
counts,  unless  both  are  defective  a 
demurrer  to  a  defense  applying  to 
either  must  be  examined  upon  the  mer- 
its, but  if  neither  sets  forth  a  cause 
of  action  the  sufficiency  of  the  plead- 
ing demurred  to  cannot  be  considered. 
Baxter  v.  McDonnell,  154  N.  Y.  432, 
48  N.  E.  '816. 

A  demurrer  to  a  paragraph  of  an- 
swer pleaded  to  the  whole  complaint 
when  carried  back  is  a  demurrer  to  the 
whole  complaint  and  cannot  be  sus- 
tained to  it  where  it  contains  some 
good  paragraphs.  The  demurrer  by- 
passing through  the  answer  cannot  be- 
come any  more  specific  than  if  it  had 
been  aimed  at  the  whole  complaint. 
Tracewell  v.  Peacock,   55  Ind.   572. 

63.  City  of  Danville  i\  Danville  Wa- 
ter Co.,  178  111.  299,  53  N.  E.  118. 
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64.  Alabama. — Since  general  demur- 
rers have  been  abolished.  Elliott  v. 
Holbrook,  Carter  &  Co.,  33  Ala.  659; 
Henley  v.  Bush,  33   Ala.   636. 

Georgia. — Wynn    r.   Lee,    5    Ga.    217. 

Iowa Gano  v.  Gilruth,  4  G.  Gr.  453. 

Tennessee. — In  view  of  the  statute 
requiring  all  demurrers  to  state  the  ob- 
jection relied  on.  Hobbs  V.  Memphis  & 
C.   R.   Co.,   12   Heisk.   526. 

65.  George  v.   Bischoff,   68   111.    236. 

66.  Pritchett  V.  McGaughey,  151 
Ind.  638,  52  N.  E.  397;  Gilbert  V. 
Bakes,  106  Ind.  558,  7  N.  E.  257;  Em- 
bree  v.  Emerson,  37  .Ind.  App.  16,  74 
N.  E.  44-1110;  Minnich  V.  Swing,  36 
Ind.  App.  119,  73  N.  E.  271;  Cum- 
mings  V.  Girton,  19  Ind.  App.  248, 
49  N.  E.  360. 

67.  Fla. — Roberts  v.  Cypress  Lake 
Naval  Stores  Co.,  58  Fla.  514,  50  So. 
678.  Minn. — First  Nat.  Bank  v.  How, 
28  Minn.  150,  9  N.  W.  626.  Miss.— 
Cummings  v.  Daugherty,  73  Miss.  405, 
18  So.  657.  N.  J.— McCarter  v.  United 
N.  J.  R.  &  C.  Co.,  76  N.  J.  Eq.  323,  74 
Atl.  315,  reversing,  75  N.  J.  Eq.  158, 
71  Atl.  291.  N.  Y.— Holmes  v.  Sea- 
board Portland  Cement  Co.,  63  Misc. 
82,  116  N.  Y.  Supp.  524;  Peabody  v. 
Washington  County  Mut.  Ins.  Co.,  20 
Barb.  339. 

"A  demurrer  is  wholly  good  or 
wholly  bad.     McCarter  v.  United  N.  J, 
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to  demurrers  in  equity.®''  A  single  demurrer  may  be  directed  to  a 
pleading  in  its  entirety,  or  to  it  in  its  separate  and  distinct  parts.*^^ 
If  several  to  each  count  or  paragraph,  it  will  be  overruled  as  to  those 
counts  which  are  good  and  sustained  as  to  those  which    are    bad.'^" 

A  single  demurrer  by  several  parties  may  be  joint  as  to  all  of  them, 
or  it  may  be  several  as  to  each."^ 

No  particular  rule  can  be  laid  down  by  which  it  may  be  determined 
whether  a  demurrer  is  joint  or  several  or  general  or  separate,  but  the 
extent  to  which  each  demurrer  goes  must  depend  upon  its  own  par- 
ticular phraseology."     The  demurrer  is  to  be  taken  to  mean  what  it 


E.  &  C.  Co.,  76  N.  J.  Eq.  323,  74  Atl. 
315,  reversing,  75  N.  J.  Eq.  158,  71 
Atl.  291. 

If  a  complaint  contains  but  a  single 
cause  of  action,  a  demurrer  thereto 
must  be  sustained  or  overruled  as  a 
whole  and  not  in  parts.  Cowand  v. 
Meyers,  99  N.   C.  198,  6  S.  E.   82. 

Cannot  sustain  a  demurrer  to  a  bill 
on  one  or  more  of  several  grounds, 
with  leave  to  amend  and  at  the  same 
time  overrule  it  as  to  other  grounds, 
with  leave  to  answer.  Canton  Cotton 
Warehouse  Co.  v.  Potts,  68  Miss.  637, 
10  So.  59. 

If  the  demurrer  is  too  large  it  will 
be  overruled  as  a  whole.  Weather- 
ford,  M.  W.  &  N.  R.  Co.  f.  Granger, 
85   Tex.   574,   22   S.   W.   959. 

68.  U.  S. — Marshall  v.  Vicksburg, 
15  Wall.  146,  21  L.  ed.  121.  Miss. 
Washington  v.  Soria,  73  Miss.  665,  9 
So.  485.  N.  H. — Craft  V.  Thompson, 
51  N.  H.  536;  Bay  State  Iron  Co.  v. 
Goodall,  39  N.  H.  223.  N.  J.— Larter 
f.  Canfield,  59  X.  J.  Eq.  461,  45  Atl. 
616.  N.  Y. — Jarvis  v.  Palmer,  11  Paige 
Ch.    650. 

Error  in  sustaining  a  single  demur- 
rer in  part  is  waived,  where  com- 
plainant amends  his  bill  and  defend- 
ant answers  it  as  amended.  Marshall 
t:  Vicksburg,  15  Wall.  (U.  S.)  146,  21 
L.   ed.   121. 

69.  Sanford  v.  Gaddis,  13  111.  329; 
United  Surety  Co.  v.  Summers,  110  Md. 
95,   72   Atl.    775. 

"When  a  complaint  consists  of  sev- 
eral paragraphs,  and  a  demurrer  is  di- 
rected to  it  as  a  whole,  such  demur- 
rer is  a  joint  or  general  demurrer  to 
the  complaint,  but  if  a  demurrer  be 
directed  against  its  distinct  parts,  or 
separate  paragraphs,  such  demurrer  is 
a    separate     demurrer    to    each    para- 


graph."    Merrill  v.  Pepperdine,  9  Ind. 
App.  416,  36  N.  E.  921. 

70.  ni.— Sanford  v.  Gaddis,  13  111. 
329.  Md. — United  Surety  Co.  v.  Sum- 
mers, 110  Md.  95,  72  Atl.  775.  Miss. 
Tittle  V.  Bonner,  53  Miss.  578. 

A  demurrer  going  to  the  paragraphs 
separately  must  be  sustained  if  either 
paragrapii  alleged  in  the  alternative  is 
insufficient.  Linck's  Admr.  v.  Louis- 
ville &  N.  E.  Co.,  107  Ky.  370,  54 
S.  W.  184. 

71.  "When  two  or  more  parties  de- 
sire to  demur  separately  to  the  same 
pleading,  on  the  same  ground,  the  law 
does  not  require  each  to  file  a  sepa- 
rate paper.  If  they  choose,  all  may 
act  separately  in  demurring,  and  yet 
unite  in  the  same  paper,  provided  it  is 
clearly  stated  therein  that  they  act 
severally  and  not  jointly."  Whitesell 
r.  Strickler,  167  Ind.  602,  78  N.  E. 
845. 

72.  Merrill  v.  Pepperdine,  9  Ind. 
App.   416,   36   N.   E.   921. 

"Where,  apparently,  several  causes 
of  action  or  defense  are  stated  in  a 
single  pleading  or  count,  and  it  is  de- 
sired to  demur  to  any  one  of  these 
several  causes,  a  proper  method  would 
be  to  state  as  to  each  cause  the  pleader 
desires  to  reach  by  demurrer:  'In  so 
far  as  the  pleading  or  count  purports 
to  state  the  cause  of  action  or  de- 
fense, viz.,  .  .  .  the  plaintiff  or 
defendant,  as  the  case  may  be,  de- 
murs because'  (stating  the  several 
grounds).  In  this  way  a  ruling  may 
be  had,  either  sustaining  the  cause, 
or  eliminating  it  from  the  case." 
Donovan  r.  Davis  (Conn.),  82  Atl.  1025. 

Examples  of  Demurrers  That  Have 
Been  Held  To  Go  to  the  Pleading  as  a 
Whole. — "To  the  second,  third  and 
fourth    paragraphs"    of    the    reply    on 
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the  ground  "that  neither  of  said  para- 
graphs of  reply  states  facts,"  etc. 
Maynard  V.  Waidlich,  156  Ind.  562,  60 
N.  E.  348. 

That  "neither  of  said  paragraphs  of 
answer  state  facts  sufficient  to  consti- 
tute a  good  defense  to  either  of  said 
cross-complaints."  Eownd  v.  State, 
152  Ind.  39,  51  N.  E.  914,  52  N.  E. 
395. 

Eefiling  a  demurrer  "to  the  com- 
plaint as  amended"  makes  it  applica- 
ble to  the  amended  complaint  as  a 
whole,  and  not  to  each  count  thereof. 
Philip  Carey  Mfg.  Co.  v.  Southern 
Const.  Co.   (Ala.),  56  So.  746. 

That  plaintiff  "demAirs  to  the  sec- 
ond and  third  paragraphs"  of  the  an- 
swer, "and  says  that  neither  of  said 
paragraphs  states  facts  sufficient  to 
constitute  a  defense  to  this  action." 
Kenny  v.  Wells,  23  Ind.  App.  490,  55 
N.  E.  774.  See  also,  Hollingsworth  v. 
McColly,  26  Ind.  App.  609,  60  N.  E. 
371. 

A  demurrer  for  misjoinder  which  does 
not  specify  any  particular  cause  of  ac- 
tion as  improperly  joined,  and  fails  to 
specify  any  particular  part  of  the  com- 
plaint. Gaillard  v.  Cantini,  76  Fed. 
69,  22  C.  C.  A.  493. 

Examples  of  Demurrers  That  Have 
Been  Held  To  Be  Directed  to  Separate 
Paragraphs  or  Counts. — "And  the  said 
defendant  comes  and  defends  the  wrong 
and  injury  when,  etc.,  and  says  that 
the  said  several  counts  of  the  said 
declaration,  and  the  matters  and  things 
therein  contained,  in  manner  and  form 
as  the  same  are  before  pleaded  and  set 
forth,  are  not  sufficient  in  law,  nor 
are  either  of  said  counts  of  said  dec- 
laration sufficient  in  law  for  the  said 
plaintiff  to  have  and  maintain  his  afore- 
said action  thereof  against  him,  the 
said  defendant,  and  that  he  is  not 
bound  by  the  law  of  the  land,  etc." 
Sanford  v.   Gaddis,  13  111.  329. 

That  plaintiff  "demurs  severally  to" 
certain  enumerated  paragraphs,  "for 
the  reason  that  neither  of  said  para- 
graphs contains  sufficient  facts,"  etc. 
Funk  V.  Eeutchler,  134  Ind.  68,  33  N. 
E.  364,  898. 

"To  each,  the  first,  second,  third 
and  fourth  paragraphs  of  the  plaintiff's 
amended  complaint  separately  and  sev- 
erally, for  the  reason  that  neither  of 
said  paragraphs  states  facts,  "  etc. 
Baltimore  &  O.  S.  W.  E.  Co.  v.  Lit- 
tle, 149  Ind.  167,  48  N.  E.  862, 
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That  "neither  paragraph"  states 
facts  sufficient  to  constitute  a  cause  of 
action,  and  that  the  court  has  310 
jurisdiction  over  the  subject  of  the 
action  alleged  in  "either  paragraph." 
Chicago,  &  S.  E.  E.  Co.  v.  Spencer, 
23    Ind.   App.   605,   55    N.    E.    882. 

"Come  now  the  defendants  and  de- 
mur severally  to  each  paragraph  of 
the  complaint  as  amended,  because  the 
same  does  not  state  facts,"  etc.  Terre 
Haute  &  L.  E.  Co.  v.  Sherwood,  132 
Ind.  129,  31  N.  E.  781,  17  L.  E.  A. 
339. 

"To  each  of  the  paragraphs  of  the 
answer."  Sanford  v.  Lowenthall,  5 
Kv.  L.  Eep.  206;  Sanford  r.  Lo wen- 
thai   &   Co.,   1   Ky.   L.  Eep.  357. 

"To  the  plaintiff's  declaration  and 
to  every  count  thereof."  United  Sure- 
ty Co.  V.  Summers,  110  Md.  95,  72 
Atl.  775. 

"To  the  plaintiff's  declaration,  and 
the  several  counts  therein  contained." 
May  V.  Western  Union  Tel.  Co.,  112 
Mass.  90. 

A  demurrer  which  enumerates  the 
counts  to  which  it  is  addressed  is 
equivalent  to  a  separate  demurrer  to 
each  of  such  counts.  Douglass  &  Var- 
num  V.  Village  of  Morrisville,  84  Vt. 
302,  79  Atl.  391;  State  v.  Peet,  80  Vt. 
449,  68  Atl.  661,  14  L.  E.  A.  (N.  S.) 
677;  Darling  v.  Clement,  69  Vt.  292, 
37   Atl.    779. 

A  demurrer  containing  two  para- 
graphs, the  first  demurring  "to  de- 
fendant's answer,"  and  the  second  to 
"the  further  answer  of  defendant," 
was  held  to  attack  the  second  defense 
singly.  Dobson  v.  Owens,  5  Wyo.  325, 
40    Pac.    442. 

Examples   of  Demurrers  That  Have 

Been  Held  To  Be  Several A  demurrer 

which,  after  setting  forth  names  of  all 
the  defendants  as  demurring  parties, 
proceeded,  "each  separately  and  sev- 
erally demurs  .  .  .  and  for  cause 
of  demurrer  Says,"  etc.  Whitesell  v. 
Strickler,   167   Ind.   602,   78  N.   E.   845. 

A  demurrer  reading,  "The  defend- 
ants in  the  above  entitled  cause  de- 
mur separately  and  severally,"  etc. 
Town  of  Windfall  City  V.  State,  174 
Ind.  311,  92  N.  E.  57. 

In  Blackmore  V.  Winders,  144  N.  C. 
212,  56  S.  E.  '874,  a  demurrer  in  which 
all  the  defendants  joined  was  treated 
as  several  as  to  a  cause  of  action 
against  one  of  them  alone,  where  the 
chief  ground  of  demurBer  was  directed 
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fairly  conveys  to  a  dispassionate  reader  by  a  fairly  exact  use  of  English 
speech/^  and  its  substance  rather  than  its  form  is  controlling/^  The 
assignment  of  a  special  cause  as  ground  for  demurrer  does  not  neces- 
sarily narrow  its  scope/^  It  has  been  held  that  a  demurrer  which  is 
ambiguous  in  this  regard  is  properly  overruled/*' 

B.  Demurrer  to  Pleading  Good  in  Part.  —  1.  In  Equity.  —  A 
demurrer  to  a  bill  in  equity  as  a  whole  will  be  overruled  where  the 
bill  is  good  in  part,"  or  has  equity  independent  of  the  point  or  de- 
fect, set  up  in  the  demurrer/^  or  shows  any  ground  for  equitable 
relief,'^  though  the  complainant  is  not  entitled  to  all  of  the  relief 


to  such  cause  of  action  alone,  though 
the  demurrer  contained  objections  to 
other  parts  of  the  complaint,  and  the 
demurrer  was  sustained  as  to  such 
cause  of  action  and  overruled  as  to 
the  others. 

Examples  of  Demurrers  That  Have 
Been  Held  To  Be  Joint.  — A  demurrer 
by  several  defendants  reading,  "De- 
murs Jointly,  as  well  as  separately  and 
severally,"  etc.  Armstrong  v.  Dunn, 
143  Ind.  433,  41  N.  E.  54U. 

73.  Swift  &  Co.  V.  United  States, 
196  U.  S.  375,  25  Sup.  Ct.  276,  49 
L.    ed.    518. 

74.  The  caption  is  not  controling. 
Central  of  Georgia  K.  Co.  v.  Ashley, 
159  Ala.  145,  48  So.  981. 

A  so-called  demurrer  to  a  part  of  a 
bill,  which  is,  in  fact,  an  assignment 
of  causes  of  demurrer  to  the  whole  bill, 
will  be  so  treated.  Old  Dominion  Cop- 
per Co.  V.  Bigelow,  188  Mass.  315, 
74  ]^.  E.  653. 

75.  Oliver  Refining  Co.  V.  Ports- 
mouth Cotton  Oil  Ref.  Corp.,  109  Va. 
513,  64  S.  E.  56;  Wright  v.  Michie,  6 
Gratt.    (Va.)    354. 

76.  .Merrill  v.  Pepperdine,  9  Ind. 
App.    416,   36   N.    E.   921. 

77.  U.  S.— Edwards  v.  Bay  State 
Gas  Co.,  91  Fed.  946.  Md.— Miller  v. 
Baltimore  County  Marble  Co.,  52  Md. 
642.  Mass. — Robinson  v.  Guild,  12 
Mete.  323.  Mich.— C.  H.  Little  Co.  t. 
Woodward  Ave.  Cemetery  Assn.,  135 
Mich.  248,  97  N.  W.  682;  Flvnn  v. 
Third  Nat.  Bank,  122  Mich.  642,  81 
N.  W.  572.  N.  H.— Craft  v.  Thompson, 
51  N.  H.  536;  Currier  v.  Concord  R. 
Corp.,  48  N.  H.  321.  N.  J.— Holmes 
f.  Holmes,  59  N.  J.  Eq.  449,  45  Atl. 
703.  Tenn. — Madison  v.  Ducktown  S., 
C.    &   I.   Co.,   113   Tenn.   331,   83    S.   W. 

658.     W.  Va Dudley  v.   Niswander  & 

Co.,  65  W.  Va.  461,  "64  S.  E.  745. 


Though  it  points  out  objections  to 
the  inS|Ufficient  parts.  Leahart  v.  Deed- 
meyer,    158   Ala.    295,   48    So.   371. 

"If  the  bill  is  good  in  part  and 
bad  in  part,  the  defendant  should  an- 
swer that  which  is  good  and  demur 
to  that  which  is  bad."  Weston  v. 
Blake,  61   Me.  452. 

If  there  be  suiEcient  in  the  whole 
bill  to  require  defendant  to  answer  al- 
though some  parts  of  it  may  be  de- 
fective. Murphy  v.  Penniman,  105  Md. 
452,    66    Atl.    282. 

Where  the  equity  of  the  bill  rests  on 
three  grounds,  and  there  may  be  doubt 
as  to  the  sufficiency  of  the  averments 
as  to  one  of  the  grounds,  but  not  as 
to  all  of  them.  Jones  v.  Barker,  163 
Ala.    632,   50   So.   890. 

A  demurrer  for  want  of  proper  par- 
ties will  be  overruled,  where  several 
distinct  contracts  are  set  out  in  the 
bill,  with  respect  to  some  of  which 
there  is  an  apparent  want  of  proper 
parties  and  with  respect  to  others  no 
such  defect  is  apparent.  Weston  v. 
Blake,  61  Me.  452. 

A  demurrer  on  the  ground  of  argu- 
mentativeness will  be  overruled  where 
the  allegations  in  the  main  are  suffi- 
cient, though  some  of  them  are  argu- 
mentative. Bliss  V.  Parks,  175  Mass. 
539,   56   N.   E.   566. 

78.  Norton  v.  Randolph  (Ala.),  58 
So.  283;  Southern  States  Fire  &  Cas- 
ualty Co.  V.  Whatley  (Ala.),  55  So. 
620. 

79.  U.  S. — Stewart  v.  Masterson,  131 
U.  S.  151,  9  Sup.  Ct.  682,  33  L.  ed. 
114;  St.  Louis  &  S.  F.  R.  Co.  v.  Al- 
len,  181  Fed.  710;  Pacific  Live  Stock 
Co.  V.  Hanley,  98  Fed.  327.  Ala.— City 
of  Birmingham  v.  Coifman,  55  So.  500; 
Nelson  v.  Wadsworth,  55  So.  120;  Mc- 
Mahon  v.  McMahon,  170  Ala.  338,  54 
So.  165.    Fla La  Fayette  Land  Co.  v. 
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which  he  demands.*'"  So,  too,  on  demurrer  to  a  bill  as  a  whole,  grounds 
not  going  to  the  whole  bill  cannot  be  considered.^^  It  is  not  necessary 
that  all  the  causes  of  demurrer  specified  should  hold  good,  however, 
but  if  any  of  them  are  valid  the  demurrer  will  be  sustained.^^ 


Caswell  &  Knight,  59  Fla.  544,  52  So. 
140;  City  of  Miami  V.  Shutts,  59  Fla. 
462,  51  So.  929;  Holt  V.  Hillman-Suth- 
erland  Co.,  56  Fla.  801,  47  So.  934; 
El  Modello  Cigar  Mfg.  Co.  v.  Gato, 
25  Fla.  886,  7  So.  23,  6  L.  R.  A.  823. 
Ga.— Reese  v.  Reese,  89  Ga.  645,  15 
S.  E.  846;  Lowe  v.  Burke,  79  Ga.  164, 
3  S.  E.  449;  Hazelhurst  v.  Savannah, 
G.  &  N.  A.  R.  Co.,  43  Ga.  13.  111. 
Cox  V.  Johnson,  242  111.  159,  89  N. 
E.  697;  Brown  V.  Hogle,  30  111.  119. 
]Vie.— Trask  v.  Chase,  107  Me.  137,  77 
Atl.  698;  Cunningham  V.  Gushee,  73 
Me.  417;  Laughton  v.  Harden,  68  Me. 
208.  Miss. — Grego  v.  Grego,  78  Miss. 
^  443,  28  So.  817;  Board  of  Supervisors 
V.  Stritze,  69  Miss.  460,  13  So.  35. 
N.  J.— Cole  V.  Cole,  69  N.  J.  Eq.  3,  59 
Atl.  895;  Junior  Order  Bldg.  &  Loan 
Assn.  V.  Sharpe,  63  N.  J.  Eq.  500, 
52  Atl.   832. 

If  there  is  any  part  of  it  which  de- 
fendant ought  to  answer.  Maeder  v. 
Buffalo  Bill's  Wild  West  Co.,  132  Fed. 
280.  Any  part  that  entitles  complain- 
ant to  relief  or  discovery.  Livingston 
V.  Story,  9  Pet.  (U.  S.)  632,  9  L. 
ed.  255;  Conant  v.  Warren,  6  Gray 
(Mass.)    562. 

A  demurrer  to  the  entire  bill  on  the 
ground  that  complainant  has  an  ade- 
quate remedy  at  law,  where  only  a  part 
of  the  relief  sought  can  be  granted  in 
a  court  of  law.  Robinson  v.  Griffin 
(Ala.),  56  So.   124. 

"A  demurrer  for  want  of  equity 
cannot  be  sustained,  unless  the  court 
is  satisfied  that  no  discovery  or  proof, 
properly  called  for  by  or  founded  upon 
the  allegations  in  the  bill,  can  make 
the  subject  matter  of  the  suit  a  proper 
case  for  equitable  cognizance."  Cohen 
V.   Segal,   253   111.   34,   97   N.   E.   222. 

"The  safe  rule  on  a  general  de- 
murrer to  a  bill  in  equity  is  that  the 
demurrer  must  be  overruled  unless  it 
appears  that  on  no  possible  state  of 
the  evidence  could  a  decree  be  made." 
Failey  v.  Talbee,  55  Fed.  892. 

A  general  demurrer  to  a  bill  of 
review  will  be  overruled  if  the  bill 
shows  any  substantial  error  in  the  rec- 
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ord.  Buffington  v.  Harvey,  95  U.  S. 
99,  24  L.  ed.  381. 

To  Cross-Bill. — A  demurrer  contain- 
ing several  grounds  addressed  to  a 
cross-bill,  where  one  or  more  of  the 
grounds  for  equitable  relief  are  suffi- 
cient to  withstand  the  demurrer.  Spen- 
cer V.  Spencer,  61  Fla.  777,  55  So.  71. 

80.  Me. — Cunningham  v.  Gushee,  73 
Me.  417.  Md. — Hogan  v.  McMahon, 
115  Md.  195,  80  Atl.  695;  Dennison 
V.  Yost,  61  Md.  139.  Mich.— Walsh 
V.  King,  74  Mich.  350,  41  N.  W.  1080; 
Eddy    V.    Township    of    Lee,    73    Mich. 

123,    40    N.    W.    792.      Miss Grego    v. 

Grego,  78  Miss.  443,  28  So.  817.  N.  J. 
.Junior  Order  Bldg.  &  Loan  Assn.  v. 
Sharpe,   63   N.  J.   Eq.  590,  52   Atl.  832. 

Any  part  of  the  relief  sought.  Rob- 
erts V.  Cypress  Lake  Naval  Stores  Co., 
58  Fla.  514,  50  So.  678. 

Either  branch  of  an  alternative 
prayer.  Florida  Southern  R.  Co.  v. 
Hill,  40  Fla.  1,  23.  So.  566. 

If  foundation  is  laid  in  the  bill  for 
some  of  the  discovery  and  relief.  Buerk 
r.   Imhaeuser,   8  Fed.   457. 

Relief  though  not  discovery.  Par- 
ker V.  Simpson,  180  Mass.  334,  62  N. 
E.    401. 

Though  the  specific  prayer  for  dam- 
ages is  improper  (.South  Florida  Citrus 
Land  Co.  v.  Walden,  59  Fla.  606,  51  So. 
554),  as  where  it  shows  a  right  to 
reformation  of  contract  (Whitley  v. 
Willingham  &  Bell   [Ala.],  57  So.  816). 

The  question  of  the  relief  to  be 
awarded,  if  any,  upon  a  final  deter- 
mination of  the  suit,  is  to  be  deter- 
mined by  the  final  decree,  and  is  not 
properly  raised  by  demurrer.  Hays 
V.   Bowdoin,    159   Ala.   600,   49   So.   122. 

81.  Fla Bratton  v.  Bratton,  56  So. 

411;  City  of  Orlando  v.  Equitable  Bldg. 
&  Loan  Assn.,  45  Fla.  507,  33  So. 
986.  Miss. — Jones  v.  Jones,  55  So. 
361;  Washington  V.  Soria,  73  Miss.  665, 

19    So.    485.      Tenn Russell   v.    State 

Nat.  Bank,  104  Tenn.  614,  58  S.  W. 
245. 

82.  McCarter  v.  United  N.  J.  R.  & 
C.  Co.,  76  N.  J.  Eq.  323,  74  Atl.  315, 
reversing,  75  N.  J.  Eq.  158,  71  Atl. 
291. 
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A  demurrer  to  a  part  of  a  bill  will  be  overruled  if  it  is  not  good  as  to 
the  whole  of  such  part.*^ 

A  demurrer  for  want  of  parties  going  to  the  whole  bill  wall  be  over- 
ruled if  the  plaintiff  is  entitled  to  any  relief  against  those  made  de- 
fendants, though,  because  of  the  nonjoinder  of  other  parties,  the  court 
cannot  adjudicate  a  part  of  the  controversy.^* 

2.  At  Law  and  Under  the  Codes.  —  A  demurrer  to  a  declaration 
or  complaint  as  a  whole,**^  or  to  the  whole  of  a  count,**^  or  separate 
cause  of  action*^  therein,  will  be  overruled  if  any  part  of  it  is  not 
subject  to  the  demurrer  on  the  grounds  assigned,  as  where  a  complaint 
demurred  to  as  a  whole  contains  one  good  count  or  paragraph,^^  or 


83.  Burns  v.  Hobbs,  29  Me.  273. 

84.  Watkins  V.  Childs,  SO  Vt.  99, 
66  Atl.   805. 

85.  Leonard  v.  "Woolford,  91  Md. 
626,   46   Atl.    1025. 

A  demurrer  on  the  ground  that  the 
petition  "in  either  or  all  of  the  para- 
graphs therein"  does  not  state  a  cause 
of  action,  if  in  any  part  of  the  peti- 
tion facts  are  stated  showing  a  cause 
of  action.  Weed  v.  United  States,  65 
Fed.   399. 

To  the  whole  of  a  complaint  in  in- 
tervention, where  some  of  the  counter- 
claims set  up  therein  are  sufficient. 
A.  E.  Johnson  Co.  v.  White,  78  Minn. 
48,  80   N.  W.   838. 

If  a  separable  portion  thereof  is 
good,  though  other  parts  are  bad. 
Gray  &  Best.  v.  Garrison,  2  Ky.  L.  Rep. 
218;  Karnufif  v.  Kelch,  69  N.  J.  L. 
499,  55  Atl.  163;  Peter  v.  Middlesex  & 
S.  Traction  Co.,  69  N.  J.  L,  456,  55  Atl. 
35;  Hendrickson  v.  Pennsylvania  R. 
Co.,  43  N.  J.  L.  464. 

If  one  of  two  grounds  of  recovery 
alleged  in  the  alternative  is  sufficiently 
pleaded.  Texas  &  G.  R.  Co.  v.  Pate 
(Tex.    Civ.   App.),    113    S.   W.   994. 

Where  it  is  good  as  to  one  of  sev- 
eral distinct  items.  Weatherford,  M. 
W.  &  N.  W.  R.  Co,  V.  Granger,  85 
Tex.  574,  22  S.  W.  959. 

If  It  States  a  Cause  of  Action  in 
Favor  of  Any  of  the  Plaintiffs.— Pea- 
body  V.  Washington  Countv  Mut.  Ins. 
Co.,  20  Barb.   (N.  Y.)   339.  " 

Grounds  going  to  a  part  only  of  the 
declaration  cannot  be  sustained  when 
the  demurrer  is  to  the  whole  pleading. 
Cummings  V.  Daughety,  73  Miss.  405, 
18    So.    657. 

86.  Oliver  Refining  Co.  V.  Ports- 
mouth Cotton  Oil  Ref.  Corp.,  109  Va. 
513,  64  S.  E.  56;   Wright  v.  Michie,  6 


Gratt.  (Va.)  354;  Henderson  v.  String- 
er,  6    Gratt.    (Va.)    130. 

Where  it  sufiieiently  alleges  one 
ground  of  recovery.  Hot  Springs 
Lumb.  &  Mfg.  Co.  v.  Revercomb,  110 
Va.    240,    65    S.    E.    557. 

If  the  count  contains  several 
breaches  and  any  one  of  them  is  well 
assigned.  Hayes  v.  Anderson,  57  Ala. 
374;  Oliver  Refining  Co.  v.  Portsmouth 
Cotton  Oil  Ref.  Corp.,  109  Va.  513, 
64  S.  E.  56;  Wright  v.  Michie,  6  Gratt. 
(Va.)  354;  Henderson  v.  Stringer,  6 
Gratt.    (Va.)    130. 

A  special  demurrer  on  the  ground  of 
irrelevancy  directed  to  a  paragraph  as 
a  whole  will  be  overruled  where  it 
contains  both  rele%-ant  and  irrelevant 
allegations.  Southern  Rv.  Co.  v,  Phil- 
lips, 136  Ga.  282,  71  S.  E.  414. 

87.  Jenkins  v.  Commercial  Nat. 
Bank,  19  Idaho  290,  113  Pac.  463. 

88.  Ala.— Philip  Carey  Mfg.  Co.  v. 
Southern  Const.  Co.,  56  So.  746;  Weems 
V.  Weems,  69  Ala.  104.  Ark. — Warner 
r.  Capps,  37  Ark.  32.  Cal. — Jensen  v. 
Dorr,  159  Cal.  742,  116  Pac.  553;  Ase- 
vado  V.  Orr,  100  Cal.  293,  34  Pac.  777; 
Krieger  v.  Feenv,  14  Cal.  App.  538, 
112  Pac.  901.  ria.— Williams  v.  Phiel, 
60  Fla.  272,  53  So.  638;  Price  v.  Drew, 
18  Fla.  670;  McKay  v.  Friebele,  8  Fla. 
21.  Ga. — Train  v.  Emerson,  74  S.  E. 
241.  111.— Knapp,  Stout  &  Co.  v.  Ross, 
181  HI.  392,  55  X.  E.  127;  Reece  v. 
Smith,  94  111.  362;  Brockmever  r.  Sani- 
tary Dist.,  118  111.  App.  49;  Wolf  V. 
City  of  Alton,  103  111.  App.  587.  Ind. 
Dorsett  v.  City  of  Greencastle,  141  Ind. 
38,  40  N.  E.  131;  Brake  v.  Pavne.  137 
Ind.  479,  37  N.  E.  140;  Redelsheimer  v. 
Miller,  107  Ind.  485,  8  N.  E.  447;  Rout 
V.  Woods,  67  Ind.  319;  Green  v.  Eden, 
25  Ind.  App.  583,  56  N.  E.  240.  la. 
Singer   v.    Cavers,   26   Iowa   178.     Ky. 
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cause  of  action,^''  or  one  good  assignment  of  a  breach  of  the  agree- 
ment declared  upon.°^ 

A  demurrer  to  the  whole  of  a  plea,^^  or  to  the  whole  of  an  an- 


Overton's  Exr.  v.  Overton's  Admrs., 
6  J.  J.  Marsh.  459;  Albin  Co.  v.  Kutt- 
ner,  25  Ky.  L.  Rep.  1100,  77  S.  W. 
181.  Me. — Anderson  v.  Eastern  Coup- 
ling Co.,  81  Atl.  167;  Thompson  V. 
Lewis,  83  Me.  223,  22  Atl.  104;  Dex- 
ter Sav.  Bank  v.  Copeland,  72  Me.  220; 
National  Exchange  Bank  v.  Abell,  63 
Me.  346;  Inhabitants  of  Concord  v. 
Delaney,  56  Me.  201;  Patterson  v.  Wil- 
kinson, 55  Me.  42;  Blanchard  v.  Hoxie, 
34  Me.  376.  Md — Mayor,  etc.,  of 
Havre  De  Grace  v.  Fletcher,  112  Md. 
562,  77  Atl.  114;  Junkins  V.  Sullivan, 
110  Md.  539,  73  Atl.  264;  Gunther  v. 
Dranbauer,  86  Md.  1,  38  Atl.  33;  Lee 
V.  Strickland,  62  Md.  158;  Willing  v. 
Bozman,  52  Md.  44;  Spencer  v.  Traf- 
ford,  42  Md.  1;  Scott  v.  Leary,  34  Md. 

389.    Mich Weston  v.  County  of  Luce, 

102  Mich.  528,  61  N.  W.  15.  Minn. 
Gammons  v.  Johnson,  69  Minn.  48'8, 
72  N.  W.  563.  Miss. — Lynn  v.  Illinois 
Cent.  R.  Co.,  63  Miss.  157.  Mo — 
Phelps  County  v.  Bishop,  68  Mo.  250; 
Missouri  Pac.  R.  Co.  v.  McLiney,  32 
Mo.  App.  166.  Neb.— Alexander  v. 
Thacker,  30  Neb.  614,  46  N.  W.  825. 
N.  J. — Munnings  v.  Hopkins,  43  Atl. 
670;  Harrison  v.  Vreeland,  38  N.  J. 
L.  366.  Okla.— Weber  v.  Dillon,  7 
Okla.  568,  54  Pac.  894.  Vt.— Williams 
Mfg.  Co.  V.  Insurance  Co.  of  N.  A.,  81 
Atl.  916;  Mixer  v.  Herrick,  78  Vt. 
349,  62  Atl.  1019;  Black  v.  Howard, 
50  Vt.  27.  Va. — Saunders  v.  Baldwin, 
71  S.  E.  620;  Henderson  v.  Stringer,  6 
Gratt.    130. 

Where  there  are  common  counts  in 
the  declaration,  even  though  a  special 
count  therein  is  defective.  Gulf  Lumb. 
Co.  V.  Walsh,  49  Fla.  175,  38   So.  831. 

89.  U.  S.— Gaillard  v.  Cantini,  76 
Fed.  699,  22  C.  C.  A.  493,  Colo.— Svkes 
V.  Kruse,  49  Colo.  560,  113  Pac.  1013. 
Idaho. — Jenkins  v.  Commercial  Nat. 
Bank,  19  Idaho  290,  113  Pac.  463; 
Bonham  Nat.  Bank  v.  Grimes  Pass 
Placer  Min.  Co.,  18  Idaho  629,  111 
Pac.  1078;  Carter  v.  Wann,  6  Idaho 
556,  57  Pac.  314.  Mont.— Collier  v. 
Ervin,  2  Mont.  335.  N.  Y.— Wheeler 
V.  Connecticut  Mut.  Life  Ins.  Co.,  82 
N.  Y.  543,  37  Am.  Rep.  594;  Rebadow 
V.  Buffalo  Sav.  Bank,  63  Misc.  407,  117 
N.  Y.  Supp.  282.    Okla Owen  v.  City 
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of  Tulsa,  27  Okla.  264,  111  Pac.  320; 
Emmerson  v.  Botkin,  26  Okla.  218,  1U9 
Pac.  531,  29  L.  R.  A.  (N.  S.)  786; 
Goldsborough  v.  Hewitt,  23  Okla.  66, 
99  Pac.  907;  Cockrell  v.  Schmitt,  20 
Okla.  207,  94  Pac.  521;  Hanenkratt  v. 
Hamil,  10  Okla.  219,  61  Pac.  1050. 
Ore.— Waggy  v.  Scott,  29  Ore.  386,  45 
Pac.  774;  Barbre  v.  Goodale,  28  Ore. 
465,  38  Pac.  67,  43  Pac.  378.  Tenn. 
Hester  v.  Hester,  88  Tenn.  270,  12  S. 
W.  446.  Tex. — Dorrance  &  Co.  v.  In- 
ternational &  G.  N.  R.  Co.  (Tex.  Civ. 
App.),  126  S.  W.  694.  Wash.— Otey 
V.  Bradley,  63  Wash.  500,  115  Pac. 
1045;  Peterson  V.  Pantheon  Lumb.  Co., 
62  Wash.  189,  113  Pac.  562;  Hindle  v. 
Holcombe,  34  Wash.  336,  75  Pac.  873; 
Meals  V.  De  Soto  Placer  Min.  Co.,  33 
Wash.  302,  74  Pac.  470.  Wyo.— Sum- 
mers I'.  Mutual  Life  Ins.  Co.,  12  Wyo. 
369,  75  Pac.  937,  66  L.  R.  A.  812; 
Kearney  Stone  Works  v.  McPherson, 
5  Wyo.  178,  38  Pac.  920;  Ivanson  v. 
Althrop,   1   Wyo.   71. 

If  one  of  several  causes  of  action 
embodied  therein  is  good  as  to  one 
or  more  of  those  joining  in  the  de- 
murrer. Conant  v.  Barnard,  103  N. 
C.   315,   9   S.   E.   575.  / 

If  the  matter  in  a  single  count  is 
divisible,  the  demurrer  should  be  con- 
fined to  those  parts  which  are  defective 
and  a  general  demurrer  to  an  entire 
complaint  setting  up  two  causes  of  ac- 
tion in  a  single  count  will  be  over- 
ruled if  one  of  them  is  sufficiently 
pleaded.  Donahue  v.  Stockton  Gas  & 
E.   Co.,   6   Cal.   App.   276,  92   Pac.   196. 

90.  Ala. — Hays  v.  Anderson,  57  Ala. 
374.  Me. — Anderson  i'.  Eastern  Coup- 
ling Co.,  81  Atl.  167;  Blanchard  v. 
Hoxie,  34  Me.  376.  N.  J.— Mayor,  etc., 
of  Carlstadt  v.  City  Trust  &  Surety  Co., 
69  N.  J.  L.  44,  54  Atl.  815.  Eng. 
Slade  V.  Hawley,  13   M.  &  W.  757. 

91.  Baer  v.  Christian,  '83  Ga.  322, 
9  S.  E.  790;  United  Society  of  Shak- 
ers V.  Underwood,  11  Bush   (Ky.)   265. 

As  where  the  plea  is  double  and  one 
defense  set  up  is  good  and  the  other 
bad,  duplicity  being  permitted  under 
the  statute.  Western  Union  Telegraph 
Co.  V.  Saunders,  164  Ala.  234,  51  So. 
176. 

As  against  a  general  demurrer,  a  plea 
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Swer,®^  will  be  overruled  if  the  pleading  contains  one  good  defense,  as 
where  an  answer  contains  a  good  denial  of  the  material  allegations  of 
the  complaint.^^     So  too  a  demurrer  to  a  defense,''*  or  counterclaim,^^ 


containing  a  good  defense  is  not  viti- 
ated by  setting  up  other  matters  and 
praying  for  relief  which  cannot  be 
granted.  King  v.  Johnson,  94  Ga.  665, 
21    S.   E.    895. 

"Under  the  system  of  special  plead- 
ing, if  a  plea  contained  distinct  mat- 
ters, divisible  in  their  nature,  the 
plaintiff,  instead  of  a  general  demurrer 
to  the  whole  plea,  should  confine  his  de- 
murrer to  the  matters  illy  pleaded,  and 
traverse  the  residue  of  the  plea." 
Montague  v.  Boston  &  Fairhaven  Iron 
Works,  97  Mass.  502. 

A  demurrer  questioning  only  a  part 
of  a  plea  should  be  addressed  to  that 
part,  and  not  to  the  plea  as  a  whole. 
Fike    V.    Stratton    (Ala.),    56    So.    929. 

A  plea  addressed  "to  each  and  ev- 
ery count  of  the  complaint"  is  equiva- 
lent to  a  separate  plea  to  each*  count, 
and,  hence,  it  is  error  to  sustain  a  de- 
murrer thereto  if  the  plea  is  good  as 
to  anv  of  the  counts.  Barbour  v.  She- 
bor    (Ala.),    58    So.    276. 

92.  U.  S.— Countv  of  Dallas  v.  Mac- 
Kenzie,  94  U.  S.  660,  24  L.  ed.  182. 
Ark. — Bruce   v.   Benedict,  31   Ark.  301. 

Colo Downing  r.  Haas,  33   Colo.  344, 

81  Pac.  33.  Conn.— Board  of  Water 
Comrs.    1-.    Eobbins,    82    Conn.    623,    74 

Atl.   938.     Kan Flint  v.   Dunlanv,   37 

Kan.  332,  15  Pac.  208;  Munn  v.  Taul- 
man,  1  Kan.  254,  Ky.  — Sanford  v. 
Lowenthall,  5  Ky.  L.  Eep.  206.  Minn. 
First  Nat.  Bank  v.  How,  28  Minn.  150, 
9  N.  W.  626.  MO.— State  f.  Rogers, 
79  Mo.  283.  Ohio.— Mansfield,  C.  & 
L.  M.  R.  Co.  t-.  Hall,  26  Ohio  St.  310; 
Shroyer  v.  Richmond,  16  Ohio  St.  455; 
Shamokin  Bank  v.  Zadok  Street,  16 
Ohio  St.  1.  Okla.— Harrill  f.  Weer,  26 
Okla.  313,  109  Pac.  539;  Hurst  v.  Saw- 
yer, 2  Okla.  470,  37  Pac.  817.  Ore. 
Toby  r.  Ferguson,  3  Ore.  27.  Tex. — 
Astin  V.  Mosteller  (Tex.  Civ.  App.), 
144  S.  W.  701.  Utah.— Groesbeck  v. 
Bell,  1  Utah  338. 

If  any  matter  pleaded  tenders  any 
defense,  in  whole  or  in  part,  to  the 
action.  Justice  v.  Town  of  Lancaster, 
20   Mo.   App.   559. 

If  it  contains  a  defense  to  the  ac- 
tion, though  one  or  more  paragraphs 
thereof  are  vulnerable  to  a  demurrer. 


Holbert  r.  St.  Louis,  K.  C.  &  N.  E. 
Co.,  38  Iowa  315. 

In  the  absence  of  a  motion  to  re- 
quire defendant  to  state  separately  hia 
several  defenses  and  counterclaims,  a 
demurrer  to  the  entire  answer  is  prop- 
erly overruled  where  certain  of  the  al- 
legations constitute  a  valid  defense 
though  they  do  not  constitute  a  coun- 
terclaim. Redwater  Canal  &  Land  Co. 
V.   Reed    (N.   D.),   128   N.   W.   702. 

To  an  answer  in  a  libel  suit,  where 
the  allegations  as  to  mitigating  cir- 
cumstances tending  to  reduce  or  pre- 
vent the  recovery  of  exemplary  dam- 
ages are  sufficient,  though  those  plead- 
ing justification  are  not.  Williams  V. 
Blacic,  24  S.  D.  501,  124  N.  W.  728. 

The  rules  does  not  apply  where  the 
second  of  two  paragraphs  states  facts 
which  show  that  the  allegations  of  the 
first  cannot,  as  matter  of  law,  be  true, 
and  are  but  the  conclusions  of  the 
pleader.  Adams  t'.  Johnson's  Exr.,  11 
Ky.  L.   Eep.  137. 

93.  Conn. — British  American  Ins.  Co. 
r.  Wilson,  77  Conn.  559,  60  Atl.  293. 
Tex. — Astin    v.    Mosteller     (Tex.     Civ. 

App.),  144  S.  W.  701.     Utah Haslam 

V.    Haslam,    19    Utah    1,    59    Pac.    243. 

Regardless  of  the  sufficiency  of  spe- 
cial defenses  also  set  up  therein.  Sher- 
man V.  Goodwin,  11  Ariz.  141,  89  Pac. 
517;  Eedwater  Canal  &  Land  Co.  v. 
Eeed,  26  S.  D.  466,  128  N.  W.  702;  Hill 
V.   Walsh,  6   S.  D.  421,   61   N.  W.  440. 

94.  Strauss  v.  St.  Louis  County 
Bank,  111  N.  Y.  Supp.  130;  Ingersoll 
V.    Davis,    14    Wyo.    120,    82    Pac,    867. 

So  long  as  denials  of  material  alle- 
gations of  the  complaint  are  suffered  to 
remain  in  a  defense,*  a  demurrer  will 
not  lie  thereto,  even  though  other  mat- 
ter pleaded  does  not  by  itself  consti- 
tute a  defense.  Barber  v.  Davidson, 
115  N.  Y.  Supp.  819. 

A  demurrer  to  matter  pleaded  as  a 
defense  and  counterclaim,  where  it  is 
good  as  a  defense  though  not  as  a 
counterclaim.  Gitler  v.  Russian  Co., 
55  Misc.  553,  106  N.  Y,  Supp.  886. 

95.  Where  it  reaches  only  one  of 
two  causes  of  action  embodied  therein. 
Board  of  Water  Comrs.  v.  Eobbins  & 
Potter,   82   Conn.   623,    74  Atl.   938. 

Vol.  VI 


972 


DEMURRER 


or  to  a  reply,"^  will  be  overruled  where  such  pleading  is  good  in  part. 
So,  too,  a  demurrer  addressed  to  several  pleas,**^  or  to  several  para- 
graphs of  an  answer,"^  will  be  overruled  if  one  of  them  is  sufficient. 
It  has  been  held  that  a  demurrer  to  several  replications  for  duplicity 
should  be  sustained  though  some  of  them  are  sufficient  in  themselves.** 

It  is  generally  held  that  a  demurrer  to  a  complaint  for  want  of  facts 
will  be  overruled  if  the  pleading  warrants  the  granting  of  any  relief,^ 


Where  one  of  the  items  of  damage 
claimed  therein  is  a  proper  subject  of 
counterclaim  though  the  other  is  not. 
Wild  Rice  Lumb.  Co.  v.  Benson,  114 
Minn.    92,   131    N.    W.    1. 

"The  plea  of  set-off  resembles  so 
much  a  declaration,  that  two  or  more 
parts  of  it  are  considered  as  so  many 
counts  in  a  declaration,  and  are  to  be 
replied  to  accordingly;  and,  hence,  if 
one  part  is  good  and  another  bad,  the 
demurrer  should  be  confined  to  the  part 
defective;  otherwise  it  will  fail." 
Mercein  v.  Smith,  2  Hill   (N.  Y.)   210. 

96.  Ordway  v.  Cowles,  45  Kan.  447, 
25  Pac.   862. 

97.  U.  S United  States  v.  Girault, 

11  How.  22,  13  L.  ed.  587;  White- 
nack  V.  Philadelphia  &  R.  R.  Co.,  57 
Fed.  901.  Ala. — Alabama  Nat.  Bank 
V.    Halsey,    109    Ala.    196,    19    So.    522. 

N.  J Carpenter  v.  Spring  Garden  Ins. 

Co.,  58  Atl.  114;  Hudson  V.  Inhabi- 
tants of  Winslow,  35  N.  J.  L.  437. 

98.  Ark.- Cairo  &  F.  R.  Co.  v. 
Parks,  32  Ark.  131.  Ind.— City  of 
Connersville  v,  Connersville  Hydraulic 
Co.,  86  Ind.  235;  Hollingsworth  v.  Mc- 
Colly,  26  Ind.  App.  609,  60  N.  E.  371; 
Kenney  v.  Wells,  23  Ind.  App.  490, 
55  N.  E.  774;  Storrs  &  Harrison  Co.  v. 
Fusselman,  23  Ind.  App.  293,  55  N.  E. 
245;  City  of  Tell  City  v.  Bielefeld, 
20  Ind.  App.  1,  49  N.  E.  1090.  Ky. 
Archer  v.  National  Ins.  Co.,  2  Bush 
226. 

99.  In  such  case  the  court  can  select 
no  one  of  them,  but  they  must  all  fall 
together.  Pickering  v.  Pickering,  19 
N.  H.  389. 

1.  Ind. — City  of  Indianapolis  V. 
American  Const.  Co.,  96  N,  E.  608;  In- 
dianapolis Northern  Traction  Co.  v. 
Brennan,  174  Ind.  1,  90  N.  E.  65,  87 
N.  E.  215,  30  L.  R.  A.  (N.  S.)  85; 
Connersville  Wagon  Co.  v.  McFarlan 
Carriage  Co.,  166  Ind.  123,  76  N.  E. 
294,  3  L.  R.  A.  (N.  S.)  709;  Dyer  v. 
Woods,    166    Ind.    44,    76    N.    E.    624; 
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Armstrong  v.  Damn,  143  Ind.  433,  41 
N.  E.  540;  Halsted  V.  Stahl  (Ind. 
App.),  94  N.  E.  1056;  Sebienske  v. 
Downey  (Ind.  App.),  93  N.  E.  1050; 
Strauss  v.  Yeager  (Ind.  App.),  93  N. 
E.  877;  Gilman  v.  Fultz,  37  Ind.  App. 
609,  77  N.  E.  746;  Levi  v.  Hare,  8 
Ind.  App.  571,  36  N.  E.  369.  la.— 
Frazer  f.  Andrews,  134  Iowa  621,  112 
N.  W.  92,  12  L.  R.  A.  (N.  S.)  593;  Pet 
ers  V.  Phillips,   63  Iowa  550,  19  N.  W 

662.    Neb Morgan  v.  Finley,  112  Minn 

453,  128  N.  W.  828;  Anderson  v.  W,  J, 
Dyer  &  Bro.,  94  Minn.  30,  101  N 
W.  1061.  Miss. — Cummings  v.  Daugh 
ety,  73  Miss.  405,  18  So.  657;  Board  of 
Education  v.  Mobile  &  O.  R.  Co.,  71 
Miss.  500,  14  So.  445.  Mo.— Carthage 
Nat.  Bank  v.  Poole,  160  Mo.  App.  13"3, 
141  S.  W.  729.  Mont.— Baker  v.  Butte 
Water  Co.,  40  Mont.  583,  107  Pac. 
819;  Raymond  v.  Blancgrass,  36  Mont. 
449,  93  Pac.  648,  15  L.  R.  A.  (N.  S.) 
976;  Donovan  v.  McDevitt,  36  Mont.  61, 
92  Pac.  49.  Neb. — Anderson  v.  Anderson, 
69  Neb.  565,  96  N.  W.  276.  N.  Y. 
Pearce  v.  Knapp,  127  N.  Y.  Supp.  1100. 

Okla Whiteacre  v.   Nichols,   17    Okla. 

387,  87  Pac.    865.    S.  D Acme  Harvest 

ing  Mach.  Co.  v.  Guy,  131  N.  W.  508. 
Tex. — Western  Union  Tel.  Co.  v.  Har- 
ris (Tex.  Civ.  App.),  132  S.  W.  876. 
Wash.— Neitzel  v.  Spokane  Interna- 
tional R.  Co.,  117  Pac.  864;  Hays  V. 
Peavey,  43  Wash.  163,  86  Pac.  170. 
Wis.— Hall  V.  Bell,  143  Wis.  296,  127 
N.  W.  967. 

In  Wisconsin,  the  statute  provides 
that  if,  on  a  liberal  construction  of  the 
pleading,  plaintiff  is  entitled  to  any 
measure  of  judicial  redress,  whether 
equitable  or  legal,  and  whether  in  har- 
mony with  the  prayer  or  not,  the  com- 
plaint shall  be  sufficient  for  such  re- 
dress. Laws,  1911,  ch.  354,  p.  385 
(St.,   §2649a). 

The  rule  applies  to  each  count  of 
the  complaint.  Solem  v.  Connecticut 
Fire  Ins.  Co.,  41  Mont.  351,  109  Pac. 
432. 
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though  different  from,-  or  less  than,^  that  claimed.     Such  a  demurrer 
goes  to  the  right  of  recovery  and  not  to  the  measure  of  damages,*  and 


2.  U.  S. — Erie  City  Iron  "Works  v. 
Thomas,  139  Fed.  995.  Kan.— Upde- 
graff  f.  Lucas,  76  Kan.  456,  93  Pac. 
630,  94  Pac.  121.  Minn. — Freeman  ;;. 
Paulson,  107  Minn.  64,  119  X.  W.  651; 
Lovering  v.  Webb  Pub.  Co.,  106  Minn. 
62,  118  N.  W.  61;  Leuthold  v.  Young, 
32  Minn.  122,  19  N.  W.  652;  Smith  v. 
Jordan,  13  Minn.  264.  N.  Y — Coats- 
worth  V.  Lehigh  Valley  R.  Co.,  24  App. 
Div.  273,  48  N.  Y.  Supp.  511.  Wis. 
Laws,  1911,  eh.  354,  p.  385  (St., 
§2649a);  Hall  v.  Bell,  143  Wis.  296, 
127  N.  W.  967. 

A  demurrer  on  the  ground  that  "the 
facts  stated  in  the  petition  do  not  en- 
title the  plaintiff  to  the  relief  de- 
manded" will  be  overruled  where  the 
petition  contains  a  prayer  for  general 
relief,  and  plaintiff  is  entitled  to  legal 
relief  though  that  specifically  prayed 
is  equitable.  Thomas  r.  Farley  Mfg. 
Co.,   16   Iowa   735,   39   N.   W.  874. 

But  if  plaintiff  demands  equitable 
relief  solely,  his  cause  of  action  must 
be  tested  as  one  in  equity.  Kosovitz 
17.  New  York,  etc.,  Benevolent  Soc, 
130  N.  Y.  Supp.  72. 

A  complaint  "framed  as  in  an  equit- 
able action  purely,"  with  no  demand 
for  legal  relief,  is  demurrable  where 
the  "right  of  action  disclosed  by  the 
facts  pleaded  does  not  justify  equita- 
ble intervention."  Cozzens  v.  Ameri- 
can General  Engr.  Co.,  55  Misc.  393, 
106  X.  Y.   Supp.   548. 

3.  U.  S. — Abraham  v.  Levy,  72  Fed. 
124,  18  C.  C.  A.  469.  Ala.— Pryor  v. 
Beck,  21  Ala.  393.  Ind — Indianapolis 
Traction  Co.  v.  Brennan,  174  Ind.  1, 
90  N.  E.  65,  87  N.  E.  215,  30  L.  E. 
A.  (N.  S.)  85;  Dyer  v.  Woods,  166  Ind. 
44,  76  N.  E.  624;  Sebienske  v.  Downey 
(Ind.  App.),  93  N.  E.  1050;  Levi  v. 
Hare,  8  Ind.  App.  571,  36  X.  E.  369. 
la. — Peters  r.  Phillips,  63  Iowa  550, 
19  N.  W.  662.  Kan Updegraff  v.  Lu- 
cas, 76  Kan.  456,  93  Pac.  630,  94  Pac. 
121;  Hiatt  v.  Parker,  29  Kan.  765. 
Minn. — Mogren  v.  Finley,  112  Minn. 
453,  128  X.  W.  828;  Disbrow  r.  Cream- 
ery Package  Mfg.  Co.,  104  Minn.  17, 
115  X.  W.  751;  Minneapolis  E.  L.  & 
M.  E.  Co.  V.  Brown,  99  Minn.  384, 
109  N.  W.  817.  Mo.— Carthage  Xat. 
Bank  r.  Poole,  160  Mo.  App.  133,  141 
S.  W.  729.    N.  Y.— Townsend  v.  Bogert, 


126  N.  Y.  370,  27  X.  E.  555,  22  Am. 
St.  Eep.  835;  Coatsworth  f.  Lehigh 
Valley  E.  Co.,  24  App.  Div.  273,  48 
X.  Y.  Supp.  511;  Pierce  v.  Knapp,  127 
X.  Y.  Supp.  1100.  S.  D — Acme  Har- 
vesting Mach.  Co.  r.  Guy,  131  N.  W. 
508;  Hudson  v.  Archer,  4  S.  D.  128, 
55  X.  W.  1099.  Tex. — Western  Union 
Tel.  Co.  V.  Harris  (Tex.  Civ.  App.;, 
132  S.  W.  876.  Wash. — Xeitzel  v.  Spo- 
kane International  E.  Co.,  117  Pac. 
864;  Howard  v.  Seattle  Xat.  Bank,  10 
Wash.  280,  38  Pac.  1040.  Wis.— Marien 
V.  Evangelical  Creed  Congregation,  132 
Wis.  650,  113  X.  W.  66. 

A  complaint  seeking  an  injunction  is 
good  on  demurrer  for  want  of  facts 
if  it  states  facts  sufficient  to  constitute 
a  cause  of  action,  regardless  of  whether 
a  court  of  equity,  in  the  exercise  of 
a  sound  discretion,  would  be  warranted 
in  granting  the  relief  demanded.  Ken- 
aston  V.  Lorig,  81  Minn.  454,  84  X.  W. 
323;  Pape  v.  Pratt  Institute,  127  App.  , 
Div.   147,  111   N.   Y.   Supp.   354. 

"If  the  facts  stated  in  a  complaint 
are  sufficient  to  constitute  a  cause  of 
action,  whether  legal  or  equitable,  the 
complaint  is  not  demurrable  on  the 
ground  that  it  does  not  state  sufficient 
facts,  because  the  judgment  demanded 
is  inconsistent  with  the  cause  of  ac- 
tion stated,  nor  because  both  legal  and 
equitable  relief  are  demanded  when 
plaintiff  is  entitled  to  but  one."  Mitch- 
ell r.  Thorne,  134  X.  Y.  536,  32  N. 
E.  10. 

4.    u.  s._Kenny  v.  Knight,  119  Fed. 

475.     Ala City   of   Jasper    r.   Barton, 

56  So.  42.    Fla Fidelity  &  Dep.  Co.  v. 

Aultman,  58  Fla.  228,  50  So.  991;  Bor- 
den &  Co.  f.  International  Ocean  Tel. 
Co.,  32  Fla.  400,  13  So.  878;  Borden 
&  Co.  V.  Western  Union  Tel.  Co.,  32 
Fla.  394,  13  So.  876.  111.— Beidler  v. 
Sanitary  Dist.,  211  111.  628,  71  X.  E. 
1118,  67  L.  E.  A.  820.  Minn — Par- 
tridge r.  Blanchard,  23  Minn.  69.  N. 
C— Olive  V.  Atlantic  Coast  Line  E.  Co., 
152  X.  C.  279.  67  S.  E.  583.  S.  D. 
Hudson  V.  Archer,  4  S.  D.  128,  55  N. 
W  1099  Wyo. — Summers  «.■  Mutual 
U'fe  Ins.  Co.,  12  Wyo.  369,  75  Pac. 
937,   66  L.  E.  A.  812. 

The  proper  remedy  in  case  improper 
elements  of  damages  are  alleged  is  by 
motion  to  strike  or  to  amend,  or  by  ob- 
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will  be  overruled  if,  on  the  facts  stated,  plaintiff  is  entitled  to  even 
nominal  damages.^ 

If  The  Pleading  Is  Good  on  Any  Theory.  —  In  many  states  it  is  held  that 
a  demurrer  for  want  of  facts  will  be  overruled  if  the  pleading  is  good 
on  any  theory,^  or  states  any  cause  of  action  whatever,^  even  though 
it  is  not  the  one  which  the  pleader  intended.^ 

To  a  Defense.  —  Ordinarily  a  demurrer  to  a  defense  for  want  of 
facts  will  be  overruled  if  the  facts  alleged  constitute  even  a  partial 
defense  to  the  cause  of  action.^  In  some  jurisdictions,  however,  mat- 
ter pleaded  as  a  complete  defense  is  demurrable  if  it  is  in  fact  only 
a  partial  defense,^"  and  vice  versa}^  It  has  been  held  that  a  de- 
murrer to  a  defense  seeking  affirmative  relief  will  be  overruled  though 
such  relief  cannot  be  granted,  where  the  facts  alleged  are  available 
as  a,  bar.^- 

3.  Exceptions.  —  An  exception  of  no  cause  of  action  in  Louisiana 
will  not  be  sustained  if  any  cause  of  action  is  stated  in  the  petition,^^ 


■jections  to  testimony,  or  by  charges. 
Fidelity  &  Deposit  Co.  v.  Aultman,  58 
ria.  228,  50  So.  991;  Hall  v.  Western 
Union  Tel.  Co.,  59  Fla.  275,  51  So. 
817,  27  L.  E.  A.  (N.  S.)  639;  Borden  & 
Co.  V.  International  Ocean  Tel.  Co., 
32  Fla.  400,  13  So.  878;  Borden  & 
Co.  v.  Western  Union  Tel.  Co.,  32 
Fla.    394,    13    So.    876. 

5.  Fla.— Hall  v.  Western  Union  Tel. 
Co.,  59  Fla.  275,  51  So.  817,  27  L.  E. 
A.  (N.  S.)  639;  Fidelity  &  Deposit  Co. 
V.  Aultman,  58  Fla.  228,  50  So.  991; 
Borden  &  Co.  v.  International  Ocean 
Tel.  Co.,  32  Fla.  400,  13  So.  878; 
Borden  &  Co.  v.  Western  Union  Tel. 
Co.,  32  Fla.  394,  13  So.  876.  Minn. 
Allen  V.  Eneroth,  111  Minn.  395,  127 
N.  W.  426;  Wessel  V.  Wessel  Mfg.  Co., 

106  Minn.  66,  118  N.  W.  157.  Mont. 
Plymouth  Gold  Min.  Co.  v.  United 
States  Fidelity  &  Guar.  Co.,  35  Mont. 
23;  Jacobs  Sultan  Co.  v.  Union  Mer- 
cantile Co.,  17  Mont.  61,  42  Pac.  109. 
Neb.— Hallstead  f.  Perrigo,  87  Neb. 
128,  126  N.  W.  1078.  N.  C— Olive  v. 
Atlantic  C.  L.  E.  Co.,  152  N.  C.  279, 
67  S.  E.  583.  S.  D.— Hudson  v.  Archer, 
4  S.  D.  128,  55  N.  W.  1099. 

6.  Ind. — Dickarson  Coal  Co.  v.  Un- 
verferth,  30  Ind.  App.  546,  66  N.  E. 
759  Mont. — Wahle  v.  Great  Northern 
E.  Co.,  41  Mont.  326,  109  Pae.  713. 
Wis.— Hall  V.  Bell,  143  Wis.  296,  127 
N.  W.  967. 

7.  Vukelis  V.  Virginia  Lumber  Co., 

107  Minn.  68,  119  N.  W.  509. 

If  by  a  liberal  construction  it  states 
any  cause  of  action,  though  it  does  not 
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according  to  plaintiff's  construction. 
Loehr  v.  Dickson,  141  Wis.  332,  124 
N.   W.   293. 

8.  Frechette  v.  Eavn,  145  Wis.  589, 
130  N.  W.  453;  Loehr  v.  Dickson,  141 
Wis.  332,  124  N.  W.  293;  Bieri  v.  Fon- 
ger,   139  Wis.   150,  120  N.   W.   862. 

If  it  states  a  cause  of  action  in  con- 
tract though  plaintiff  intended  to  state 
one  in  tort.  Loehr  v.  Dickson,  141  Wis. 
332,   124   N.   W.   293. 

It  is  immaterial  whether  plaintiff 
intended  to  state  a  cause  of  action  in 
equity  or  at  law,  or  whether  the  prayer 
is  a'ppropriate  to  the  cause  of  action 
stated,  if  the  pleading  states  facts 
warranting  the  granting  of  any  relief. 
St.  Croix  Consol.  Copper  Co.  v.  Mus- 
ser-Sauntry  Land,  Logging  &  Mfg.  Co., 
145   Wis.    267,   130   N.   W.   102. 

9.  Bartholomew  v.  Guthrie,  71  Kan. 
705,  81   Pac.   491. 

10.  French   V.  Busch,   189   Fed.   480. 

11.  Shattuck  V.  Guardian  Trust  Co., 
109   N.  Y.   Supp.   862. 

12.  Though  such  relief  is  barred  by 
limitations.  Hubbard  v.  Slavens,  218 
Mo.   598,   117   S.   W.   1104. 

13.  Gonsouland  v.  Eosomano,  176 
Fed.  481,  100  C.  C.  A.  97;  People's 
State  Bank  v.  St.  Landry  State  Bank, 
50  La.  Ann.  528,  24  So.  14. 

Though  the  petition  be  of  doubtful 
sufficiency,  the  court  will  overrule  the 
exception,  where  there  are  allegations 
of  fraud  and  conspiracy,  and  under  cer- 
tain phases  of  the  evidence  a  cause 
of  action  might  appear.  Hillard  v. 
I  Taylor,  114  -La.  883,  38  So.  594. 
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or  if,  under  the  facts  alleged,  the  plaintiff  is  entitled  to  any  relief 
whatever.^'* 

C.  Joint  Demukrers  by  Several  Parties.  —  A  joint  demurrer  by- 
several  parties  will  generally  be  overruled  if  the  pleading  is  good  as 
against  any  one  of  them,^^  though  there  is  authority  to  the  contrary.^*' 
Only  those  grounds  of  demurrer  which  are  available  to  all  of  those 
joining  in  the  demurrer  will  be  considered.^^ 


14.  Davis  V.  Arkansas  Southern  E. 
Co.,  117  La.  320,  41  So.  587;  Ramos 
Lumber  &  Mfg.  Co.  v.  Labarre,  116 
La.  559,  40  So.  898. 

That  both  specific  performance  and 
damages  are  demanded,  when  plaintiff 
is  not  entitled  to  both,  is  not  ground 
for  such  an  exception.  E.  Sondheimer 
Co.  V.  Richland  Lumb.  Co.,  121  La. 
786,  46   So.  '806. 

15.  Cal.— Hirshfeld  v.  Weill,  121 
Cal.  13,  53  Pac.  402;  Rogers  t'.  Schulen- 
burg.  111  Cal.  281,  43  Pac.  899;  Ase- 
vado  V.  Orr,  100  Cal.  293,  34  Pac.  777. 

Ind Armstrong  v.  Dunn,  143  Ind.  433, 

41  N.  E.  540;  Miller  v.  Rapp,  135  Ind. 
614,  34  N.  E.  981,  35  N.  E.  693;  Wil- 
kinson  V.  Rust,  57  Ind.  172;  Bennett 
V.  Preston,  17  Ind.  291.  Minn.— Pal- 
mer V.  Bank  of  Zumbrota,  65  Minn. 
90,  67  N.  W.  893;  Petsch  V.  Dispatch 
Printing  Co.,  40  Minn.  291,  41  N.  W. 
1034;  Clark  v.  Lovering,  37  Minn.  120, 
33  N.  W.  776.  Mont.— Rand  v.  Butte 
Electric  R.  Co.,  40  Mont.  398,  107  Pac. 
87.  Neb. — Missouri  Valley  Land  Co. 
V.  Bushnell,  11  Neb.  192,  8  N.  W.  389; 
Lausman  v.  Drahos,  10  Neb.  172,  4 
N.  W.  956.  N.  J. — Swinley  v.  Force, 
78  N.  J.  Eq.  52,  78  Atl.  249;  Brown  V. 
Tallman  (N.  J.  Eq.),  54  Atl.  457.  N. 
Y. — Holmes  v.  Seaboard  Portland  Ce- 
ment Co.,  63  Misc.  82,  116  N.  Y.  Supp. 
524.  N.  C— Caho  v.  Norfolk  &  S.  R. 
Co.,  147  N.  C.  20,  60  S.  E.  640;  Con- 
ant  V.  Barnard,  103  N.  C.  315,  9  S. 
E.  575.  N.  D. — Dalrymple  v.  Security 
Loan  &  Trust  Co.,  9  N.  D.  306,  '83  N. 
W.  245.  Okla.— Stiles  v.  City  of  Guth- 
rie, 3  Okla.  26,  41  Pac.  383.  S.  C. 
Stahn  V.  Catawba  Mills,  53  S.  C.  519, 
31  S.  E.  498;  Guy  v.  McDaniel,  51  S. 
C.  436,  29  S.  E.  196;  Lowry  v.  Jack- 
son, 27  S.  C.  318,  3  S.  E.  473.  Utah. 
Smith  V.  Clark,  37  Utah  116,  106  Pac. 
653;  Walker  v.  Popper,  2  Utah  96. 
Wash. — Beyer  v.  Bullock,  56  Wash.  110, 
105  Pac.  155.  Wis.— St.  Croix  Timber 
Co.  V.  Joseph,  142  Wis.  55,  124  N.  W. 
1049;  Boyd  v.  Mutual  Fire  Assn.,  116 
Wis.  155,  90  N.  W.  1086,  94  N.  W. 
171,  21  L.  E.  A.  918;  Mark  Paine  Lum- 


ber Co.  V.  Douglas  County  Impl.  Co., 
94  Wis.  322,  68  N.  W.  1013;  Willard 
V.   Reas,  26   Wis.   540. 

"A  general  joint  demurrer  to  a  com- 
plaint in  an  action  instituted  by  sev- 
eral parties  jointly  must  be  overruled 
if  the  facts  alleged  are  sufficient  to^ 
constitute  a  cause  of  action  in  favor  of 
either  of  such  parties  against  any  party 
interposing  the  demurrer."  Evans  v. 
Fall  River  County,  9  S.  D.  130,  68 
N.  W.  195. 

"A  failure  to  state  a  cause  of  ac- 
tion against  some  of  the  defendants  in 
a  complaint,  while  it  states  a  cause 
of  action  against  others,  would  not 
make  the  complaint  bad  as  to  all,  nor 
be  ground  for  sustaining  a  demurrer 
thereto  for  want  of  sufficient  facts  by 
all  the  defendants.  In  such  a  case 
the  defect  can  only  be  taken  advan- 
tage of  by  a  separate  demurrer  by  the 
defendants,  against  whom  no  cause  of 
action  is  stated  in  the  complaint." 
Armstrong  v.  Dunn,  143  Ind.  433,  41  N. 
E.  540. 

16.  A  demurrer  to  a  bill  in  which 
all  of  several  defendants  join  may  be 
sustained  as  to  some  of  them  and  over- 
ruled as  to  the  others.  Lancaster  v. 
Roberts,    144    111.    213,    33    N.    E.    27. 

In  chancery  a  demurrer  to  the  bill 
may  be  good  as  to  some  of  the  de- 
fendants and  bad  as  to  the  others. 
Dzialynski  v.  Bank  of  Jacksonville,  23 
Fla.   346,   2   So.    696. 

It  is  error  to  sustain  a  joint  demur- 
rer by  two  defendants  where  the  pe- 
tition states  a  good  cause  of  action 
against  one  of  them  and  not  against 
the  other,  but  it  should  be  sustained 
as  to  the  latter  and  overruled  as  to 
the  former.  State  Bank  v.  Young's 
Admr.,  35  Mo.  371. 

May  be  sustained  as  to  one  and  ov- 
erruled as  to  another.  Wood  v.  Olney, 
7  Nev.  109. 

17.  In  equity.  Phillips  v.  Jacobs, 
145  Mich.  108,  108  N.  W.  899;  Burk  v. 
Muskegon  Mach.  &  Foundry  Co.,  98 
Mich.  614,  57  N.  W.  804;  Sweet  v.  Con- 
verse, 88  Mich.  1,  49   N.  W.   899. 
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A  joint  and  several  demurrer    may  be  sustained  as  to  some  of  the  de- 
murrants and  overruled  as  to  the  others/^ 
XIV.    FRIVOLOUS    AND    IRRELEVANT    DEMURRERS.  —  A 

frivolous  demurrer  is  one  that  is  clearly  without  foundation  and  is 
interposed  merely  for  delay.^^ 

A  demurrer  should  not  be  treated  as  frivolous  unless  it  is  manifest 
from  a  mere  inspection  of  the  pleading,  without  argument,  that  there 
was  no  reasonable  ground  for  interposing  it,"°  or  where  there  is  such 
room  for  debate  as  to  the  sufficiency  of  the  pleading  demurred  to  that 
an  attorney  of  ordinary  intelligence  might  have  interposed  it  in  entire 
good  faith.-i  A  demurrer  is  never  frivolous  when  it  raises  a  question 
upon  which  different  minds  may  reach  different  conclusions.^^ 

A  frivolous  demurrer  may  be  stricken  on  motion,^^  or  overruled,^* 


18.  Town  of  Windfall  City  v.  State, 
174  Ind.  311,  97  N.  E.  57;  Whitesell  v. 
Strickler,  167  Ind.  602,  78  N.  E.  845; 
Blackmore  V.  Winders,  144  N.  C.  212, 
56  S.  E.  874. 

19.  One  that  raises  no  serious  issue 
of  law.  State  v.  Eichmond,  3  Mo.  App. 
572;  Morgan  V.  Harris,  141  N.  C.  358, 
54  S.  E.  381;  Hurst  v.  Addington,  84 
N.  C.  143. 

The  refusal  to  hold  a  demurrer  friv- 
olous and  to  render  judgment  thereon 
is  not  appealable.  Parker  v.  North 
Carolina  E.  Co.,  150  N.  C.  433,  64 
S.  E.  186;  Morgan  V.  Harris,  141  N. 
C.  358,  54  S.  E.  381;  Abbott  v.  Han- 
cock, 123  N.  C.  89,  31  S.  E.  271. 

Examples  of  Frivolous  Demurrers. 
Me. — Mitchell  v.  .  Sutherland,  74  Me. 
100.  Mich. — Wyckoff,  Seanians  &  Ben- 
edict }).  Bishop,  98  Mich.  352,  57  N. 
W.  170.  Minn.— Erickson  v.  Child,  87 
Minn.  487,  92  N.  W.  1130.  N.  Y. 
Price  V.  Walker,  122  N.  Y.  Supp.  493; 
Taylor  v.  McLea,  11  N.  Y.  Supp.  64  ' 
N.'  C— Porter  v.  Grimsley,  98  N.  C. 
550,  4  S.  E.  529;  Cowan  v.  Baird,  77 
N.  C.  201. 

A  demurrer  to  a  general  denial  which 
is  perfect  both  in  substance  and  form. 
Pidgeon  v.  United  Eys.  Co.,  154  Mo. 
App.  20,  133  S.  W.  130. 

Examples  of  Demurrers  Held  Not 
To  Be  Frivolous. — Miller  v.  Ambrose, 
35  App.  Cas.  (D.  C.)  75;  Hood  v.  Hoff- 
mann, 116  N.  Y.  Supp.  892. 

Demurrers  held  not  so  frivolous  that 
defendants  forfeited  all  their  rights 
in  the  case  by  filing  them.  Jordan  v. 
McNeil,   25   Kan.  459. 

20.  Olsen  v.  Cloquet  Lumb.  Co.,  61 
Minn.  17,  63  N.  W.  95;  Hatch  &  Essen- 
drup  Co.  V.  Schusler,  46  Minn.  207,  48 
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N.  W.  782;  New  Bern  Banking  &  Trust 
Co.  V.  Duffy,  156  N.  C.  83,  72  S.  E.  96. 

It  "must  be  so  clearly  and  palpably 
bad,  assuming  the  truth  of  its  allega- 
tions, as  to  require  no  argument  to 
demonstrate  its  weakness."  Miller  v. 
Ambrose,  35  App.  Cas.  (D.  C.)  75;  Cook 
V.  Warren,  88  N.  Y.  37;  Youngs  v.  Kent, 
46  N.  Y.  672;  Steel  v.  Gray,  117  N.  Y. 
Supp.  936. 

An  untenable  demurrer  is  not  neces- 
sarily frivolous.  Wilkins  V.  McGuire, 
2  App.  Cas.   (D.  C.)   448. 

21.  Olsen  v.  Cloquet  Lumber  Co.,  61 
Minn.  17,  63  N.  W.  95;  Hatch  &  Essen- 
drup  Co.  V.  Schusler,  46  Minn.  207,  48 
N.  W.  782. 

22.  Jordan  V.  McNeil,  25   Kan.  459. 

23.  Minn.— Eev.  Laws,  1905,  §4136. 
Mo.— Eev.  St.,  1909,  §1814.  Wis.— On 
five   days'   notice.     St.,   1898,   §2681. 

In  Mississippi  the  court  may  refuse 
to  receive  a  demurrer  manifestly  friv- 
olous or  intended  for  delay,  or  may 
strike  out  the  same  if  filed,  and  pro- 
ceed as  if  such  demurrer  had  not  been 
offered.     Code,  1906,  §757. 

A  court  of  equity  has  inherent  power 
to  strike  out  a  demurrer  clearly  friv- 
olous, or  clearly  intended  for  the  sole 
purpose  of  delay.  Stanbery  v.  Baker, 
55  N.  J.  Eq.  270,  37  Atl.  351. 

Chancery  rule  213  allowing  objections 
to  any  pleading  to  be  made  upon  mo- 
tion does  not  authorize  a  motion  to 
strike  a  demurrer.  Stanbery  v.  Baker, 
55  N.  J.  Eq.  270,  37  Atl.  351. 

Motion  denied  where  the  demurrer 
was  accompanied  by  the  statutory  affi- 
davit and  certificate  and  had  been  set 
down  for  hearing.  Stanbery  v.  Baker, 
55  N.  J.  Eq.  270,  37  Atl.  351. 

24.  In  Florida  where  a  demurrer  is 
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or  judgment  may  be  rendered  for  the  adverse  party,^^  and  leave  to 
plead  over  refused, -''  or  terms  may  be  imposed,-^  the  remedy  varying 
in  the  different  jurisdictions. 


delivered  with  a  frivolous  statement  of 
the  matters  intended  to  be  argued  there- 
under, it  mav  be  set  aside  by  the  court. 
Gen.    St.,    1906,    §1444. 

Kansas. — See  "Whittenhall  v.  Korber, 
12  Kan.  618. 

New  Jersey In  equity.     Comp.  St., 

1910,  p.  418,  §21. 

25.  Me.  Eev.  St.,  1903,  c.  84,  §35; 
N.  C.  Eev.,  1905,  §472;  Parker  v.  North 
Carolina  K.  Co.,  150  N.  C.  433,  64  S.  E. 
186. 

When  the  demurrer  to  the  complaint 
is  frivolous,  plaintiff  is  entitled  to  judg- 
ment, unless  the  court,  in  the  exercise 
of  a  sound  discretion,  permits  the  de- 
fendant to  answer  over.  Parker  v. 
North  Carolina  K.  Co.,  150  N.  C.  433, 
64  S.  E.  186;  Morgan  v.  Harris,  141 
N.  C.  358,  54  S.  E.  381;  Abbott  v. 
Hancock,  123  N.  C.  89,  31  S.  E.  271. 

On  motion  on  five  days'  notice  to 
the  adverse  party.    Mont. — Eev.  Codes, 

1907,    §6567.     N.  Y Code   Civ.   Proc, 

§537.     N.  D Eev.   Code,   1905,   §7002. 

S.  C— Code  Civ.  Proc,  §238.  S.  D. 
Code  Civ.  Proc,  §238. 

In  Wisconsin  the  demurrer  may  be 
stricken  out  on  motion  and  five  days' 
notice,  and  the  court  or  the  presiding 
judge  may  then  order  judgment  in  fa- 
vor of  the  adverse  party,  or,  in  his 
discretion,  allow  the  demurrant  to  plead 
over,  within  a  limited  time,  on  such 
terms  as  may  be  just.     St.,  1898,  §2681. 

In  Massachusetts  it  is  provided  that,, 
where  a  demurrer  is  overruled  because 
frivolous  or  immaterial,  the  case  shall 
proceed  to  judgment  as  if  no  demurrer 
had  been  filed,  and  execution  may  be 
awarded  or  staved  upon  terms.  Eev. 
Laws,   1902,   ch.'  173,   §75,   p.   1562. 

In  North  Carolina  the  supreme  court 
will  not  direct  judgment  by  default 
and  inquiry  to  be  entered  on  a  de- 
murrer as  frivolous,  where  the  adverse 
party  did  not  move  for  such  judgment 
below  or  except  to  the  order  permit- 
ting demurrant  to  answer.  Parker  v. 
North  Carolina  E.  Co.,  150  N.  C.  433, 
64  S.  E.  186. 

Where  the  supreme  court  holds  that 
defendant's  demurrer  is  frivolous,  on 
the  going  down  of  the  case  plaintiff 
is  entitled  to  judgment  by  default  un- 


less the  court  below  is  of  the  opinion 
that  in  the  exercise  of  a  sound  dis- 
cretion the  facts  justify  permission  to 
answer  over.  Morgan  v.  Harris,  141 
N.  C.  358,  54  S.  E.  381. 

In  equity,  if  the  court  or  judge  is 
satisfied  that  a  demurrer  was  inter- 
posed by  defendant  for  vexation  or 
delay  merely,  and  is  frivolous  or  un- 
founded, on  overruling  it  "the  bill 
shall  be  taken,  as  against  him,  pro  con- 
fesso,  and  the  matter  thereof  pro- 
ceeded in  and  decreed  accordingly." 
Md.  Pub.  Gen.  Laws,  art.  16,  §153,  p. 
425. 

Where  the  case  is  set  down  for  a 
hearing  and  the  demurrer  is  found  friv 
olous,  the  bill  may  be  taken  as  con 
fessed  at  once  and  proper  decree  en 
tered  unless  time  to  answer  is  given 
Stanbery  v.  Baker,  55  N.  J.  Eq.  270 
37   Atl.   351. 

26.  Me.  St.,  1903,  c.  '84,   §35. 

The  entry  of  judgment  after  a  de- 
murrer has  been  stricken  off  as  friv- 
olous is  upon  the  theory  that  there 
really  was  no  demurrer,  and  hence  in 
such  ease  the  statute  giving  a  right  to 
plead  over  after  demurrer  overruled 
does  not  apply.  Miller  v.  Ambrose,  35 
App.  Cas.    (D.  C.)   75. 

It  is  not  error,  on  overruling  a  friv- 
olous demurrer,  to  require  the  demur- 
rant to  answer  instanter,  if  he  desires 
to  do  so  at  all.  Whittenhall  v.  Korber, 
12  Kan.  618. 

Denying  .  leave  to  plead  after  the 
overruling  of  defendant 's  demurrer  as 
frivolous  held  error.  Price  v.  Walker, 
122  N.  y.  Supp.  493. 

See  also  infra,  XVIII. 

27.  In  Alabama  terms  may  be  im- 
posed, not  exceeding  the  costs  of  the 
action,  or  a  continuance  of  the  cause. 
Code,   1907,    §5341. 

In  Nebraska  no  leave  to  answer  or 
reply  shall  be  given,  unless  upon  pay- 
ment of  all  costs  then  accrued  in  the 
action.     Comp.  St.,  1911,  §6877. 

In  Oklahoma  no  leave  to  answer  or 
reply  shall  be  .eiven,  unless  upon  pay- 
ment of  all  costs  then  accrued  in  the 
action.     Comp.   Laws,   1909,   §5832. 

In  Tennessee  terms  may  be  imposed, 
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Joinder  in  demurrer  is  not  a  waiver  of  the  objection  that  the  demurrer 
is  frivolous  and  is  no  bar  to  a  subsequent  motion  for  judgment  on  that 
ground.-^ 

Harmless  Error.  —  Erroneously  holding  a  demurrer  to  be  frivolous 
may  be  harmless,  where  the  demurrer  is  untenable.-*^ 

Irrelevant  Demurrers.  —  A  demurrer  is  not  irrelevant  where  it  states 
only  one  or  more  of  the  grounds  of  demurrer  enumerated  in  the 
code.^"  In  some  states  a  demurrer  which  is  irrelevant  may  be  stricken 
out.^^ 

XV.  HEARING  ON  DEMURRER.  —  T7ie  time  when  demurrers 
must  be  heard  is  determined  by  the  statutes  and  rules  of  court  of  the 
various  jurisdictions.^^    Statutes  in  some  states  provide  that  they  shall 


not  exceeding  the  costs  of  the  action. 
Shannon's   Code,    §4659. 

28.  Wyckoff,  Seamans  &  Benedict 
V.  Bishop,  98  Mich.  352,  57  N.  W.  170. 

29.  Sentinel  Co.  v.  Thomson,  38  Wis. 
489. 

Where  leave  to  plead  over  is  given. 
Friesenhahn  v.  Merrill,  52  Minn.  55,  53 
N.  W.  1024. 

An  untenable  demurrer  is  not  nec- 
essarily frivolous,  but  every  frivolous 
demurrer  is  necessarily  untenable. 
Hence  in  reviewing  a  judgment  en- 
tered on  motion  to  set  aside  a  de- 
murrer as  frivolous  and  for  judgment 
as  for  want  of  a  plea,  where  the  de- 
murrer is  untenable  and  no  leave  was 
asked  to  plead  over,  the  question  of 
frivolousness  will  not  be  determined. 
Wilkins  V.  McGuire,  2  App.  Cas.  (D.  C.) 
448. 

30.  Such  a  demurrer  cannot  be 
stricken  as  being  irrelevant  or  as  con- 
taining irrelevant  or  redundant  matter. 
Bavis  V.  Honey  Lake  Water  Co.,  98  Cal, 
415,  33  Pac.  270, 

31.  Minn.    Rev.   Laws,    1905,    §4136. 
A  demurrer  is  a  pleading  within  the 

meaning  of  Code  Civ,  Proc,  §453, 
authorizing  the  striking  out  of  irrele- 
vant pleadings,  or  irrelevant  or  re- 
dundant matter  in  pleadings.  Davis 
V.  Honey  Lake  Water  Co.,  98  Cal,  415, 
33  Pac.  270. 

32.  Iowa. — ^Demurrer  must  be  ar- 
gued and  submitted  on  the  morning  of 
the  day  succeeding  the  filing  thereof, 
or  at  such  other  time  as  is  ordered 
by  the  court,  unless  the  cause  is  sooner 
reached  for  trial.     Code,  §3555. 

The  court  may  designate  particular 
times  for  hearing  them.  Iowa  Code, 
§3659. 

Maine. — In  equity  when  a  demurrer 
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to  the  bill  is  filed,  the  court  upon  mo- 
tion of  either  party,  may  set  the  cause 
for  hearing  upon  bill  and  demurrer  at 
any  time.  Eev.  St.,  1903,  ch.  79,  §19; 
Bicker  &  Sons  v.  Portland  &  R.  F.  R. 
Co.,  90  Me.  395,  38  Atl.  338. 

Minnesota.— May  be  heard  at  the 
regular  or  special  term  of  the  court 
held  in  any  county  in  the  district,  or  at 
any  time  and  place  within  the  district 
which  a  judge  thereof  shall  fix.  Rev. 
•Laws,  1905,  §4124,  as  amended  by  Laws, 

1909,  ch.  433,  §1;  Johnson  V.  Velve, 
86  Minn.  46,  90  N.  W.  126. 

Mississippi, — At  law  demurrers  must 
be  tried  at  the  return  term.  Code, 
1906,   §783. 

"In  equity  the  party  demurring  must 
set  the  demurrer  down  on  the  docket 
for  hearing  at  once  if  it  be  filed  in 
term  time,  and  at  the  next  term  if 
it  be  filed  in  vacation.  If  the  party 
do  not  see  that  his  demurrer  is  set 
for  hearing,  it  shall  be  overruled  of 
course."  Code,  1906,  §583.  Memphis 
&  V.  R.  Co.  V.  Owens,  60  Miss.  227. 

In  New  Jersey  demurrers  in  equity 
cases  must  be  noticed  and  set  down 
for  argument  within  ten  days.  Comp. 
St.,  1910,  p.  417,   §20, 

Demurrers  in  quo  warranto.  N.  J. 
Comp.  St.,  1910,  p.  4214,  §8. 

Ohio The  court  may  hear  demurrers 

at  any  time,  and  may  by  rule  pre- 
scribe the  time  of  hearing  thera.    Code, 

1910,  §11,386. 

Tennessee.— Shannon's  Code,  §§4680, 
6081.     In  equity  Id.,  §§6203,  6204. 

Wisconsin "The  issue  raised  by  a 

written  demurrer  to  any  pleading  or  to 
part  thereof  in  any  civil  action  pending 
or  hereafter  brought  in  any  court  of 
record  may  be  brought  on  for  argument 
and    determination    before    such    court, 
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be  heard  and  determined  without  delay,^^  or  at  the  first  term,'*  or 
during  the  term  at  which  they  are  filedj^*'  or  at  the  next  succeeding 
term,^®  unless  continued  by  the  court  or    by    consent    of    parties." 

By  statute  in  many  states  demurrers  may  be  heard  in  vacation,^* 
or  at  chambers.^'' 

A  demurrer  should  not  be  ruled  on  until  after  the  decision  of  a 
pending  motion  for  a  change  of  venue.*" 

Must  Be  Heard  in  Advance  of  Issues  of  Fact.  —  The  hearing  of  the  is- 
sues raised  by  demurrer  is  ordinarily  had  in  advance  of  the  trial  of 
issues  of  fact,"  though  in  many  states  the  matter  is  discretionary 
with  the  court.*2  In  most  jurisdictions  the  rule  is  equally  applicable 
to  a  demurrer  incorporated  in  the  answer  in  an  equity  case."     In 


or  the  presiding  judge  thereof,  at  any 
time  upon  five  days'  notice."  Laws, 
1911,  ch.  118,  p.  123  (St.,  §2S45b). 

33.  Mo.   Eev.    St.,   1909,    §1819. 

34.  Georgia.  —  Code,  1895,  §5659; 
Senders  v.  Carolina  Portland  Cement 
Co.,  3  Ga.  App.  99,  59  S.  E.  467. 

Kentucky. — Failure  to  so  present  it 
is  a  waiver  of  any  defect  stated  in  the 
demurrer,  except  that  to  the  jurisdic- 
tion of  the  court  of  the  subject  of  the 
action.     Code    Civ.    Pr.,    §109. 

35.  Missouri. — When  filed  in  vaca- 
tion, at  the  next  term.  Eev.  St.,  1909, 
§1805. 

36.  N.  C.  Eev.,  1905,  §484. 

37.  Ga.  Civ.  Code,  1895,  §5047; 
Sonders  V.  Carolina  Portland  Ce- 
ment Co.,  3  Ga.  App.  99,  59  S.  E.  467. 

38.  Florida Upon  five  days'  notice. 

Gen.    St.,    1906,    §1445. 

Georgia. — Ten  days'  notice.  Code, 
1895,    §4321,   subd.   5. 

New  Jersey.— Comp.  St.,  1910,  p.  4094, 
§130. 

39.  Idaho. — Five  days'  notice.  Eev. 
Codes,   §3892. 

Kansas. — Seasonable   notice   not   less 
than  three  davs.     Gen.  St.,  1909,  §5700. 
Nebraska.-^Comp.  St.,  1911,  §2750. 

40.  Griffin  &  Skelly  Co.  f.  Magnolia 
&  H.  F.  C.  Co.,  107  Cal.  378,  40  Pac. 
495. 

41.  Cal. — Brooks  v.  Douglass,  32  Cal. 

208.      Ga Code,    1895,    §5054.      Idaho. 

Guthrie  v.  Phelan,  2  Idaho  89,  6  Pac. 
107.  111. — Ditch  r.  People,  31  111.  App. 
368.  Kan.— Gen.  St.,  1909,  §5872.  Mo. 
Sheridan  i\  Forsee,  106  Mo.  App.  495, 
81  S.  W.  494.  N.  J.— Comp.  St.,  1910, 
p.  4094,  §129.  Utah.— Comp.  Laws, 
1907,  §3128.  Va. — Eoane's  Admr.  v. 
Drummond's  Admr.,   6  Eand.  182. 

Where   the   issues   of   fact   are   tried 


and  judgment  rendered,  it  will  be  pre- 
sumed on  appeal  that  the  demurrer 
was  first  overruled.  Guthrie  v.  Phelan, 
2  Idaho  89,  6  Pac.  107. 

In  Arkansas,  where  a  party  files  a 
demurrer  with  his  answer  or  reply,  the 
demurrer  must  be  presented  for  the 
consideration  of  the  court  at  or  be- 
fore the  first  calling  of  the  cause  for 
trial  after  the  filing  of  the  same,  or 
the  demurrer  will  be  regarded  as 
waived  as  to  all  points  except  the 
jurisdiction  of  the  court,  and  that  the 
pleading  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  or  de- 
fense or  counterclaim.  Kirby's  Dig., 
§6119. 

Though  embodied  in  the  answer,  the 
demurrer  is  a  separate  pleading,  and 
must  be  taken  up  and  considered  sep- 
arately before  the  case  is  called  for 
trial  on  the  issues  of  fact.  Greenfield 
V.  Carlton,  30  Ark.  547. 

In  equity  matters  of  demurrer  must 
be  set  down  for  argument  and  disposed 
of  before  the  hearing,  or  they  will  be 
treated  as  abandoned.  Eogers  V.  Bet- 
terton  &  Co.,  93  Tenn.  630,  27  S.  W. 
1017. 

42.  Townsend  i'.  .Temison,  7  How. 
(U.  S.)  706,  12  L.  ed.  880;  Fla.  Gen. 
St.,   1906,   §1442. 

Where  defendant  files  l»oth  a  general 
demurrer  and  a  plea  in  abatement,  the 
trial  judge  may  consider  either  first, 
as  he  deems  proper.  McLaurin  v.  Fields, 
4  Ga.  App.  688.  62  S.  E.  114. 

South  Dakota. — LTnless  the  court 
otherwise  directs.  Code  Civ.  Proc,  §242. 

At  common  law  it  was  discretionary. 
Will's  Gould  PI.  583. 

43.  McEainey  v.  Jarrell,  59  Fla. 
587,  52  So.  304;  Congregational  Church 
V.  Cutler,  76  Vt.  338,  57  Atl.  387;  Dyer 
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Michigan,  however,  in  equity  cases  the  issues  of  law  and  fact  are 
required  to  be  heard  at  the  same  time.** 

In  Louisiana  it  is  held  that  an  exception  of  no  cause  of  action  should 
be  disposed  of  separately  from  other  exceptions."^ 

Before  Evidence  Is  Heard.  —  Ordinarily  a  demurrer  should  be  ruled 
on  before  the  evidence  is  heard.*"  In  some  states,  however,  decision 
on  a  demurrer  ore  tenus  may  be  reserved  until  after  the  close  of  the 
evidence.*'' 

Procedure.  — In  equity  every  demurrer  must  be  set  down  for  argu- 
ment on  a  day  certain,  when  the  respective  parties  may  be  heard 
thereon.*^  As  a  rule,  in  equity  cases,  either  party  may  set  down  the 
demurrer  for  argument.*® 


V.  Dean,  69  Vt.  370,  37  Atl.  1113;  Town 
of  Westminster  v.  Willard,  65  Vt.  2G6, 

26  Atl.  952;  Holt  v.  Daniels,  61  Vt. 
89,  17  Atl.  786;  Wade  v.  Pulsifer,  54 
Vt.  45. 

By  failing  to  seasonably  insist  upon 
the  demurrer  defendant  does  not,  how- 
ever, waive  the  right  to  insist  that  the 
orator  make  out  his  case  at  the  trial. 
Bartlett   v.   Walker   Bros.,   65   Vt.   594, 

27  Atl.  496. 

Tennessee. — A  demurrer  in  an  an- 
swer, or  filed  with  an  answer,  is  waived 
unless  brought  to  the  attention  of  the 
court  at  the  first  term.  Caruthers  v. 
Caruthers,  2  Lea  71. 

When  leave  has  been  given  to  rely 
on  a  demurrer  in  the  answer,  the  ad- 
vantage of  it  will  be  lost,  and  the  de- 
murrer treated  as  waived,  unless  it 
is  disposed  of  before  the  cause  is  heard 
on  the  merits.  Kogers  v.  Betterton  & 
Co.,  93  Tenn.  630,  27  S.  W.  1017;  Boyd 
V.   Sims,   87    Tenn.   771,   11    S.   W.    948. 

The  rule  is  equally  applicable  when 
there  has  been  a  preliminary  hearing 
on  the  demurrer,  and  the  same  is  over- 
ruled with  leave  to  rely  on  it  in  the 
answer.  Kogers  v.  Betterton  &  Co.,  93 
Tenn.  630,  27  S.  W.  1017. 

In  New  Jersey  it  is  provided  by 
statute  that  in  equity  if  defendant  files 
a  demurrer  and  answer,  complainant 
shall  not  proceed  on  the  answer  until 
the  demurrer  has  been  argued  or  dis- 
posed of.     Comp.  St.,  1910,  p.  419,  §24. 

44.  Brassington  v.  Waldron,  143 
Mich.   364,   107   N.   W.   100. 

45.  Sligo  Iron  Store  Co.  v.  Blanks, 
105    La.    663,    30    So.    115. 

46.  Western  Union  Telegraph  Co.  v. 
Ashley  (Tex.  Civ.  App.),  137  S.  W. 
1165. 

47.  If  he  then  sustains  the  demurrer, 

Vol.  VI 


any  error  in  admitting  evidence  in 
support  of  the  pleading  may  be  cured 
by  excluding  it  and  directing  the  jury 
to  disregard  it.  Bedsole  v.  Atlantic  C. 
L.  R.  Co.,  151  N.  C.  152,  65  S.  E. 
925. 

48.  This  rule  cannot  be  summarily 
dispensed  with,  and  even  if  the  court 
has  power  to  order  that  a  pending 
motion  to  strike  a  pleading  from  the 
files  shall  stand  as  a  demurrer,  he  has 
no  right  to  thereupon  sustain  such  de- 
murrer instanter.  Robinson  v.  Chicago 
Rys.  Co.,  174  Fed.  40,  98  C.  C.  A. 
26. 

49.  Florida— Gen.  St.,  1906,    §1872. 
Maine. — Where  the    answer    contains 

a  demurrer,  either  party  may  set  the 
cause  for  hearing  on  the  demurrer 
alone.  If  complainant  in  such  case, 
files  a  replication,  he  can  thereafter 
only  set  the  cause  for  hearing  before 
the  lapse  of  sixty  days,  within  which 
time  testimony  may  be  taken.  Ricker 
&  Sons  V.  Portland  &  R.  F.  R.  Co.,  90 
Me.  395,  38  Atl.  338. 

In  the  absence  of  agreement  of  par- 
ties, complainant  alone  may  set  the 
cause  down  for  hearing  generally,  and 
not  specifically  on  the  demurrer,  after 
replication  filed,  and  before  the  ex- 
piration of  sixty  days  after  issue  joined. 
The  effect  of  so  doing  is  to  waive 
the  replication,  and  set  the  cause  for 
hearing  on  bill,  answer  and  demurrer, 
the  answer  to  be  taken  as  true.  Upon 
such  hearing,  the  bill,  answer,  and  de- 
murrer are  all  to  be  passed  on  by 
the  court.  Ricker  &  Sons  v.  Portland 
&  R.  F.  R.  Co.,  90  Me.  395,  38  Atl. 
338. 

Maryland. — Plaintiff  may  set  down 
defendant's  demurrer  to  be  argued.  If 
he    does    not    do    so    within    ten    days 
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In  Georgia  a  demurrer  by  part  of  the  defendants  may  be  heard  and 
determined  before  the  others  are  served.^" 

In  New  York  the  issues  made  may  be  determined  on  motion  for 
judgment  on  the  pleadings,^^  or  may  be  brought  on  and  tried  as  a 
contested  motion.^- 

The  necessity  of  serving  notice  of  trial  and  filing  a  note  of  issue  de- 
pends upon  the  statutes  and  rules  of  court  of  the  various  states.^^ 

Effect  of  Nonappearance.  —  It  has  been  held  that  the  proper  practice 
on  the  nonappearance  of  the  plaintiff  on  the  appearance  day  is  to 
dismiss  for  want  of  prosecution  rather  than  to  render  judgment  for 
defendant  on  his  demurrer  to  the  complaint.^*  It  has  also  been  held 
that  the  failure  of  demurrant  to  appear  does  not  preclude  him  from 
objecting  on  appeal  to  an  order  overruling  the  demurrer.^^ 

Hearing  Is  a  Trial.  —  The  determination  of  the  issues  raised  by  a 
demurrer  has  been  held  to  be  a  trial.^® 

XVI.     WHAT  MAY  BE  CONSIDERED  ON  DEMURRER.  — As 

a  general  rule,  only  the  pleading  demurred  to  may  be  considered  in 
passing  on  the  demurrer."     The  court  must  assume  that  the  facts 


after  it  is  filed,  defendant  may  set  it 
down  for  argument  on  five  days'  no- 
tice. Pub.  Gen.  Laws,  art.  16,  §§150, 
151,   p.   425. 

New  Jersey. — Either  party  may  give 
notice  of  argument  of  a  demurrer. 
Service  required.  Comp.  St.,  1910,  p. 
4094,    §130. 

Virginia. — Plaintiff  may  have  a  de- 
murrer set  down  to  be  argued.  Code, 
§3273. 

West  Virginia.— Plaintiff  may  have  a 
demurrer  set  down  to  be  argued.  Code, 
§3850. 

50.  Thomas  v.  Winter,  21  Ga.  358. 

51.  Where  the  question  of  law  raised 
goes  to  the  whole  cause  of  action. 
Code  Civ.  Proc,  §547;  National  Park 
Bank  v.  Billings,  129  N.  Y.  Supp.  846. 

Where  defendant  demurs  to  the  com- 
plaint for  want  of  facts,  a  subsequent 
motion  by  plaintiff,  under  Code  Civ. 
Proc,  §547,  for  judgment  on  the  plead- 
ings should  be  granted  if  the  complaint 
states  a  cause  of  action,  unless  de- 
fendant is  given  permission  to  answer, 
on  terms.  Theiling  v.  Marshall,  124 
N.  Y.  Supp.  1066. 

52.  Under  Code  Civ.  Proc,  §976,  as 
amended  by  Laws,  1909,  c  493.  Na- 
tional Park  Bank  v.  Billings,  129  N.  Y. 
Supp.  846. 

Where  the  issue  is  tried  as  a  con- 
tested motion,  the  appropriate  paper  to 
express  the  decision  is  an  order,  which 
may  contain  both  the  statement  of  the 


decision  and  the  pronouncement  of  the 
judgment  and  thus  take  the  place  of 
both  the  decision  and  the  interlocutory 
judgment  under  the  former  practice. 
National  Park  Bank  v.  Billings,  129 
N.  Y.  Supp.  846. 

The  proper  practice  in  such  case  on 
determining  the  issue  raised  is  to  enter 
an  order  in  the  same  manner  as  on  the 
disposition  of  a  motion  for  judgment 
on  the  pleadings,  instead  of  signing 
findings  and  directing  the  entry  of  an 
interlocutory  judgment.  People  v. 
Bleecker  St.  &  F.  R.  R.  Co.,  67  Misc. 

582,  124  N.  Y.  Supp.   786. 

The  word  "tried"  is  to  be  deemed 
synonymous  with  "disposed  of."  Peo- 
ple V.  Bleecker  St.  &  F.  F.  R.  Co.,  67 
Misc.  582,  124  N.  Y.  Supp.   786. 

53.  Ventriniglia  v.  Eichner,  122  N. 
Y.  Supp.  966. 

54.  Robinson  v.  Collier,  53  Tex.  Civ. 
App.  285,   115   S.   W.   915. 

55.  Hall  V.  Williams,  13   Minn.  260. 

56.  Hume  v.  Woodruff,  26  Ore.  373, 
38  Pac   191. 

57.  U.  S.— Pacific  R.  Co.  v.  Missouri 
Pac.  R.  Co.,  Ill  U.  S.  505,  4  Sup.  Ct. 

583,  28  L.  ed.  498;  Bacon  v.  Rives, 
106  U.  S.  99,  1  Sup.  Ct.  3,  27  L.  ed. 
69;  National  Casket  Co.  v.  Stolts,  174 
Fed.  413,  98  C.  C.  A.  617;  Richardson 
r.  Loree,  94  Fed.  375,  36  C.  C.  A.  301; 
Darrow  v.  Home  Produce  Co.,  57  Fed. 
463.  111.— Smith  v.  Alexander,  128  111. 
App.  507.     Ind, — Friedersdorf  v.  Lacy, 
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are  as  alleged,^^  and  cannot  assume  the  existence  of  any  facts  not  al- 
leged,-'^ nor  find  facts  in  aid  of  the  pleading,**"  nor  hear  evidence  on 
the  questions  involved,^^  nor  consider  what  evidence  may  be  intro- 
duced at  the  trial.®^ 


173  Ind.  429,  90  N.  E.  766;  Cleveland, 
C,  C.  &  St.  L.  E.  Co.  V.  Parker,  154 
Ind.  153,  56  N.  E.  86;  Pennsylvania 
Co.  V.  Poor,  103  Ind.  553,  3  N.  E.  253; 
Lake  Erie  &  W.  R.  Co.  v.  Hoff,  25 
Ind.  App.  239,  56  N.  E.  925;  Elwood 
Natural  Gas  &  Oil  Co.  v.  Baker,  13 
Ind.  App.  576,  41  N.  E.  1063.  la. 
Miller  v.  Miller,  63  Iowa  387;  Johns 
t'.  Bailey,  45  Iowa  241.  La. — Yarbor- 
ough  V.  Blankes,  Man.  Unrep.  Cas.  144. 
Me.— State  v.  Corson,  10  Me.  473.  Mass. 
Hancock  Nat.  Bank  v.  Ellis,  166  Mass. 
414,  44  N.  E.  349.  Mich. — Steele  r. 
Culver,  157  Mich.  344,  122  N.  W.  95, 
23  L.  R.  A.  (N.  S.)  564.  Neb.— Bresee 
V.  Preston,  135  N.  W.  544;  City  Sav- 
ings Bank  v.  Carlon,  87  Neb.  266,  127 
N.  W.  161.  N.  J. — Brooks  V.  Metro- 
politan Life  Ins.  Co.,  70  N.  J.  L.  36, 
56  Atl.  168;  Dringer  v.  Jewett,  43  N. 
J.  Eq.  701,  13  Atl.  664.  N.  Y — Hirsch 
V.  New  England  Nav.  Co.,  200  N.  Y. 
263,  93  N.  E.  524,  reversing  113  N.  Y. 
Supp.  395.  N.  C. — Dalrymple  v.  Cole, 
156  N.  C.  363,  72  S.  E.  451.  Pa — Hel- 
ler V.  Royal  Ins.  Co.,  151  Pa.  101,  25 
AtJ.  83.  S.  C. — Mobley  v.  Cureton,  6 
S.  C.  49.  Tenn.— Lindsay  f.  Allen,  112 
Tenn.  637,  82  S.  W.  171;  Johnson  v. 
Brice,  112  Tenn.  59,  83  S.  W.  791; 
Jones  V.  Ducktown  S.  C.  &  I.  Co.,  109 
Tenn.  375,  71  S.  W.  821;  Russell  v. 
Bank,  104  Tenn.  614,  58  S.  W.  245; 
Trust  Co.  V.  Weaver,' 102  Tenn.  66,  50 
S.  W.  763;  Insurance  Co.  V.  Thornton, 
97  Tenn.  1,  40  S.  W.  136.  Tex.— Krue- 
gel  V.  Porter  (Tex,.  Civ.  App.),  136 
S.  W.  801;  Porter  v.  Pecos  &  N.  T. 
R.  Co.  (Tex.  Civ.  App.),  121  S.  W. 
897;  Coons  v.  Green  (Tex.  Civ.  App.), 
120  S.  W.  1108;  Newsom  &  Johnston  v. 
Sharman  (Tex.  Civ.  App.),  119  S.  W, 
912;  Herf  &  Freriehs  Chemical  Co.  v. 
Brewster   (Tex.   Civ.   App.),  117   S.  W. 

880.      Vt Columbia     Granite     Co.     v. 

Townsend  &  Co.,  74  Vt.  183,  52  Atl.  432; 
Hartland  v.  Windsor,  29  Vt.  354.  Va. 
Bragg 's  Admr.  v.  Norfolk  &  W.  R.  Co., 
110  Va.  867,  67  S.  E.  593.  Wyo. 
Columbia  Sav.  &  Loan  Assn.  v.  Clause, 
13  Wyo.  166,  78  Pac.  708. 

The  pleading  must  be  judged  by  its 
own  averments  (Cleveland,  C.,  C.  &  St. 
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L.  R.  Co.  V.  Griswold  [Ind.  App.],  97 
N.  E.  1030),  and  not  be  strengthened 
or  weakened  by  other  parts  of  the 
record  (Chicago  &  E.  R.  Co.  r.  Chaney 
[Ind.  App.],  97  N.  E.  181). 

"The  demurrer  admits  the  facts 
averred,  and  no  others;  and  there  is 
no  way  known  to  the  law  whereby 
other  facts  may  be  imported  into  the 
issue  tendered  by  the  demurrer,  or 
whereby  that  issue  can  become  any 
other  than  one  as  to  the  sufficiency 
of  the  allegations  of  the  complaint  as 
they  are  made."  Ryan  v.  Knights  of 
Columbus,  '82   Conn.   91,   72   Atl.   574. 

On  demurrer  to  a  bill  in  equity,  the 
original  and  supplemental  bills  should 
be  treated  as  one  pleading.  Aust  V. 
Rosenbaum,  74  Miss.  893,  21  So.  555. 

58.  Dawiski  v.  Natick  Mills,  32  R.  1. 
1,  78  Atl.  263;  Newell  v.  Franklin,  30 
R.    1.    258,    74    Atl.    1009. 

59.  Campbell  Countv  Bank  v. 
Schmitt,  142  Ky.  601,  135  S.  W.  274, 
rehearing  denied,  143  Ky.  421,  136  S.  W. 
625;  Bay  State  Iron  Go.  v.  Goodall,  39 
N.  H.  223. 

The  court  cannot  assume  that  a  con- 
tract as  to  the  manner  in  which  notes 
in  suit  were  to  be  paid  is  verbal,  where 
that  fact  does  not  appear  from  the 
answer,  or  decide  the  question  of  plead- 
ing raised  by  the  demurrer  upon  the 
parol  evidence  rule,  which  may  be 
waived  at  the  trial.-  Hatzel  v.  Moore, 
125  Fed.   828. 

60.  Dalrymple  v.  Cole,  156  N.  C.  353, 
72  S.  E.  451. 

61.  la. — Miller  v.  Miller,  63  Iowa 
387,  19  N.  W.  251.  La. — Yarborough  V. 
Blankes,  Man.  Unrep.  Cas.  144.  N.  H. 
Wells  V.  Jackson  Iron  Mfg.  Co.,  44 
N.  H.  61.  Tex. — Coons  v.  Green,  55 
Tex.    Civ.    App.    612,    120    S.    W.    1108. 

62.  Rehlow  V.  Schmitt,  63  Wash.  666, 
116  Pac.  267. 

Whether  certain  evidence  upon  which 
other  counts  are  based  is  admissible 
in  evidence  under  the  common  counts 
is  a  question  to  be  determined  at  the 
trial  when  such  evidence  is  offered,  and 
not  on  demurrer  to  such  counts.  Oliver 
Refining  Co.  v.  Portsmouth  Cotton  Oil 
Ref.  Corp.,  109  Va.  513,  64  S.  E.  56. 
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The  pleading  demurred  to  must  be  taken  as  it  stands  when  the 
demurrer  is  interposed,«3  rather  than  as  subsequently  modified  by 
motion,^*  or  amendment.^^ 

Copy  Served.  —  It  has  been  held  that  the  copy  served  on  demur- 
rant is  to  be  considered,  rather  than  the  original  pleading.«« 

Affidavits,  Other  Pleadings  or  Documents.  —  The  court  cannot  consider 
affidavits,'''  nor  documents  not  made  a  part  of  the  pleading,"''  nor 
the  summons,^^  nor  interrogatories  attached  to  the  pleading  nor  the 
answers  thereto,'"  nor  indorsements  on  the  pleading,'^  nor  the  other 
pleadings  in  the  case,"  nor  pleadings  that  have  been  abandoned  ot 


"The  possibility  that  at  the  trial 
proof  may  be  introduced  of  an  injury 
other  than  that  alleged  in  the  declara- 
tion is  not  a  good  reason  for  over- 
ruling the  demurrer."  Ames  v.  Ameri- 
can Tel.  &  Tel.  Co.,  166  Fed.  820. 

63.  Gooding  v.  Doyle,  134  Wis.  623, 
115  X.  "W.  114;  City  of  Columbus  V. 
Town  of  Fountain  Prairie,  134  Wis. 
593,  115  N.  W.  111. 

64.  Gooding  i:  Doyle,  134  Wis.  623, 
115  N.  W.  114. 

65.  On  appeal  it  cannot  be  consid- 
ered as  directed  against  the  complaint 
as  amended  by  order  of  court  at  the 
time  of,  and  as  part  of,  the  order  over- 
ruling the  demurrer.  City  of  Columbus 
V.  Town  of  Fountain  Prairie,  134  Wis. 
593,  115  X.  W.  111. 

66.  Hunt  V.  Miller,  101  Wis.  583,  77 
N.  W.   874. 

67.  Globe  &  Eutgers  Fire  Ins.  Co. 
V.  Firemen's  Fund  Fire  Ins.  Co.,  97 
Miss.  148,  52  So.  454;  State  v.  Wedge, 
27  Xev.  61,  72  Pac.  817, 

Affidavits  accompanying  the  petition. 
Strawhacker  v.  Ives,  114  Iowa  661,  87 
X.   W.   669. 

An  affidavit  presented  on  the  hear- 
ing of  an  application  for  an  injunc- 
tion. Piatt  f.  City  &  County  of  San 
Francisco,    158    Cal.    74,    110    Pac.    304. 

It  is  error  to  take  proof  by  affi- 
davit of  a  matter  not  appearing  on 
the  face  of  the  complaint.  White  & 
Co.  V.  Oakes,  117  X.  Y.  Supp.  938. 

68.  John  V.  Farwell  Co.  i".  Jackson 
Stores   (Ga.),  73  S.  E.  13. 

69.  Huss  V.  Central  R.  &  B.  Co., 
66  Ala.  472;  Steamboat  Farmer  v.  Mc- 
Craw,  31  Ala.  659;  Dodge  &  McKay 
V.  McKay  &  McDonald,  4  Ala.  346; 
Brooks  V.  Metropolitan  Life  Ins.  Co., 
70    X.   J.   L.    36,   56   Atl.    168. 

The  officer's  return  on  the  summons, 
in  passing  on  a  demurrer  on  the  ground 
that  the  action  was  not  brought  within 


the  time  limited  by  the  statute.  Smith 
r.  Day,  39  Ore.  531,  64  Pac.  812,  65 
Pac.  1055. 

To  determine  when  the  action  was 
commenced.  Columbia  Sav.  &  Loan 
Assn.  V.  Clause,  13  Wyo.  166,  78  Pac. 
708. 

Contra.— The  date  of  the  writ  may 
be  read  in  connection  with  the  allega- 
tions in  the  declaration  on  a  time  note, 
to  ascertain  if  the  note  appears  to 
have  become  due  before  the  action  was 
begun,  and,  if  it  so  appears,  the  want 
of  a  direct  averment  to  that  effect  is 
not  fatal.  Friend  v.  Pitman,  92  Me. 
121,  42  Atl.  317, 

70.  Lane  v.  Krekle,  22  Iowa  399, 

71.  An  admission  of  service  indorsed 
on  the  back  of  the  summons  and  com- 
plaint.     Anderson   f,    Douglas    County, 

98  Wis.  393,   74   X.   W.   109. 

72.  Ga Tommey  &  Stewart  v.  El- 
lis, 41  Ga.  260.  Ind. — Midland  Steel 
Co.  V.  Citizens  Xat,  Bank,  26  Ind.  App. 
71,  59  X.  E.  211;  Elwood  Xatural  Gas 
&  Oil  Co.   V.  Baker,  13  Ind.  App.   576, 

41  X.  E.  1063,    la Johns  v.  Bailey,  45 

Iowa  241.  La. — Yarborough  f.  Blanks, 
Man.  Unrep.  Cas.  144,  Tex.— Porter  v. 
Pecos  &  X.  T.  R.  Co.,  56  Tex.  Civ,  App. 
479,   121   S,   W.   897    (answer). 

Xeither  affidavits  filed  as  exhibits 
to  the  answer  nor  the  answer  itself 
can  be  considered  on  demurrer  to  the 
bill,     Sinclair  v.  Auxiliary  Realty  Co., 

99  Md.    223,   57   Atl.   664. 

Cannot  consider  the  cross-bill  on  de- 
murrer to  the  original  bill.  Foss  v. 
People's  Gas  Light  &  Coke  Co.,  241 
111.    238,   89   X.   E.   351. 

Answers  of  other  defendants.  Kess- 
ler  &  Co.  V.  Ensley  Co.,  129  Fed.  397, 

Contra. — The  petition  should  be  read 
in  connection  with  the  answer  io  pass- 
ing on  a  general  demurrer  to  the  pe- 
tition. Martin  Co.  v.  Cottrell  (Tfex. 
,Civ,  App.),  142  S,  W.  48, 
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superseded,"  nor  a  bill  of  particulars,"  nor  extrinsic  facts  admitted 
by  the  parties  or  counsel,"  or  set  out  in  the  demurrer  itself,'"  nor 
an  exhibit  filed  with  the  demurrer,"  nor  an  agreed  statement  of 
facts,"  nor  the  records  in  another  case,"  nor  the  character  of  the 
parties.^** 

In  passing  on  a  demurrer  to  a  plea  in  abatement  or  to  the  juris- 
diction, the  writ  or  the  declaration  cannot  be  considered  in  support 
of  the  plea  unless  referred  to  in  the  plea  in  such  a  way  as  to  make 


73.  The  original  pleading,  on  demur- 
rer to  an  amended  one.  la — Williams 
V.  Williams,  115  Iowa  520,  88  N.  W. 
1057;  State  v.  Simpkins,  77  Iowa  676, 
42  N.  W.  516.  Mo. — Johnson  v.  United 
Kys.  Co.,  227  Mo.  423,  127  S.  W.  33; 
City  of  Farmington  v.  Farmington  Tel. 
Co.,  135  Mo.  App.  697,  116  S.  W.  485. 
Neb.— Robert  v.  Hefner,  81  Neb.  460, 
116  N.  W.  36;  Sanborn  &  Follett  v. 
Hale,  12  Neb.  318,  11  N.  W.  302; 
Null  V.  Jones,  5  Neb.  500.  Nev.— Mc- 
Fadden  v.  Ellsworth  Mill  &  Min.  Co., 
8  Nev.  57. 

"A  substituted  pleading  supersedes 
previous  pleadings  by  the  same  party, 
and  a  demurrer  to  such  pleading  must 
be  determined  on  the  sufficiency  of  its 
averments  alone."  Williams  v.  Wil- 
liams, 115  Iowa  520,  88  N.  W.  1057. 

74.  Weston  v.  Countv  of  Luce,  102 
Mich.  528,  61  N.  W.  15;  Cicotte  v. 
Wayne  County,  44  Mich.  173,  6  N.  W. 
236. 

A  bill  of  particulars  is  not  a  plead- 
ing or  a  part  of  the  complaint.  Hence 
a  demurrer  to  the  complaint  on  the 
ground  that,  as  amplified  by  the  bill  of 
particulars,  there  is  a  misjoinder  of 
causes  of  action,  must  be  overruled. 
Dudley  v.  Duval,  29  Wash.  528,  70 
Pac.  68. 

It  cannot  be  considered  in  reviewing 
a  ruling  on  demurrer,  where  the  rec- 
ord shows  that  it  was  not  filed  until 
after  the  ruling  was  made.  Anne 
Arundel  County  V.  Watts,  112  Md.  353, 
76  Atl.  82. 

75.  Conn. — ^Eyan  v.  Knights  of  Co- 
lumbus, 82  Conn.  91,  72  Atl.  574.  Ga. 
Hicks  V.  Beacham,  131  Ga.  89,  62  S.  E. 
45;  Pattillo  V.  Jones,  113  Ga.  330,  38  S. 
E.  745;  Sasser  v.  Adkins,  108  Ga.  228,  33 

S.    E.    881.      Vt Douglass    &    Varnum 

V.  Village  of  Morrisville,  84  Vt.  302, 
79  Atl.  391;  Columbia  Granite  Co.  v. 
Townsend  &  Co.,  74  Vt.  183,  52  Atl. 
432;  Hartland  v.  Windsor,  29  Vt.  854. 
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Admission  by  counsel  of  his  inabil- 
ity to  prove  certain  facts.  Blanks  v. 
Missouri,  K.  &  T.  R.  Co.  (Tex,  Civ. 
App.),  116  S.  W.  377. 

But  see  Willingham  v.  Western  Union 
Telegraph  Co.,  91  Ga.  449,  18  S.  E. 
298,  holding  that  there  was  no  error 
in  dismissing  the  action  on  demurrer, 
taken  in  connection  with  the  facts 
orally  admitted  by  counsel  at  the  hear- 
ing. 

76.  U.  S.— Star  Ball  Retainer  Co.  v. 
Klahn,  145  Fed.  834;  Mybladh  v.  Her- 
terius,  41  Fed.  120.  la — Jefferies  v. 
Fraternal  Bankers'  Reserve  Society, 
135  Iowa  284,  112  N.  W.  786.  Mass. 
Fay  V.  Boston  &  W.  St.  R.  Co.,  196 
Mass.  329,  82  N.  E.  7.  N.  C— Wood 
f.  Kincaid,  144  N.  C.  393,  57  S.  E.  4. 

While  complainant  is  not  bound  by 
statements  of  fact  in  a  demurrer  to 
the  bill,  defendant  cannot  complain  if 
the  court  assumes  that  they  are  true. 
Belden  v.  Blackman,  118  Mich.  448,  76 
N.  W.  979. 

77.  Ruddick  v.  Marshall,  23  Iowa 
243. 

78.  Augusta  &  S.  R.  Co.  v.  Lark,  97 
Ga  800,  25  S.  E.  175;  Constitutional 
Pub.  Co.  V.  Stegall,  97  Ga.  405,  24  S.  E. 
33. 

79.  Pacific  R.  Co.  v.  Missouri  Pac. 
R.  Co.,  Ill  U.  S.  505,  4  Sup.  Ct.  583, 
28  L.  ed.  498;  Richardson  v.  Loree,  94 
Fed.  375,  36  C.  C.  A.  301. 

Copy  of  a  decree  in  a  former  suit 
which"  is  filed  but  not  made  a  part 
of  the  bill.  Lindsay  V.  Allen,  112  Tenn. 
637,  82  S.  W.  171. 

On  demurrer  to  the  declaration  in  an 
action  for  malicious  prosecution  and 
false  imprisonment,  the  record  in  the 
criminal  prosecution  cannot  be  consid- 
ered unless  oyer  thereof  is  prayed  and 
obtained.  Nybladh  v.  Herterius,  41 
Fed.  120. 

80.  Kessler  &  Co.  v.  Ensley  Co.,  129 
Fed.  397. 
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them  a  part  thereof,  but  they  may  be  considered  against  the  plea 
and  in  support  of  the  proceedings.®^ 

It  has  been  held  that,  on  demurrer  to  a  bill  of  review,  the  original 
decree  and  pleadings  in  the  case  in  which  it  was  pronounced  may 
be  considered/- 

On  demurrer  to  a  single  count  or  paragraph,  other  counts  or  para- 
graphs cannot  be  considered.''^ 

Matters  within  the  personal  knowledge  of  the  court  cannot  .be  consid- 
ered.®* 

Matters  Judicially  Noticed.  — It  is  generally  held  that  matters  of 
which  the  court  will  take  judicial  notice  may  be  considered,®^  though 
there  is  authority  to  the  contrary.®'^  It  has  been  held  that  a  demur- 
rer will  not  be  aided  by  facts  judicially  noticed  to  the  extent  of  re- 
quiring the  court  to  find  the  fact  against  a  direct  admitted  aver- 
ment of  the  pleading.®^ 

An  instrument  recited  on  oyer  stands  the  same  as  if  incorporated  in 
the  previous  pleading,  and,  hence,  may  be  considered  in  passing  on 
a  demurrer  thereto.®* 


81.  United  States  v.  United  States 
Fidelity  &  Guaranty  Co.,  80  Vt.  84, 
66  Atl.  809.  See  also  Slayton  v.  In- 
habitants of  Chester,  4  Mass.  478; 
■Leonard  r.  Mc Arthur,  52  Vt.  439;  Bar- 
net  r.  Emery,  43  Vt.  178;  Hill  v.  Pow- 
ers, 16  Vt.  516. 

82.  Hurt  V.  Long,  90  Tenn.  445,  16 
S.  W.  968. 

83.  Leavenworth,  N.  &  S.  E.  Co.  v. 
Wilkins,  45  Kan.  674,  26  Pac.  16; 
Hurt's  Admr.  r.  Smith,  4  Ky.  L.  Rep. 
367. 

Every  count  or  cause  of  action  must 
stand  or  fall  upon  its  own  averments. 
Riverside  Township  v.  Bailey,  82  Kan. 
429,  108  Pac.  796. 

84.  May  V.  Patterson,  13  Ky.  L.  Rep. 
779   (abstract). 

Within  its  personal,  but  not  its  ju- 
dicial, knowledge.  Ryan  v.  Knights  of 
Columbus,  82  Conn.  91,  72  Atl.  574. 

85.  U.  S.— National  Casket  Co.  v. 
Stolts,  174  Fed.  413,  98  C.  C.  A.  617. 
Cal.— Mullan  v.  State,  114  Cal.  578,  46 
Pac.  670,  34  L.  R.  A.  262.  Ga — South- 
ern R.  Co.  V.  Covenia,  100  Ga.  46,  29 
S.  E.  219,  40  L.  R.  A.  253. 

In  passing  on  a  demurrer  to  a  pe- 
tition on  the  ground  that  the  note  sued 
on  is  void  because  executed  on  Sun- 
day, the  court  may  take  judicial  notice 
of  the  fact  that  the  date  of  the  execu- 
tion as  alleged  in  the  petition  fell  on 
Sunday.  Clough  v.  Goggins,  40  Iowa 
3S5. 


86.  Miller  v.  Miller,  63  Iowa  387. 
On    demurrer    the    court    cannot    call 

upon  either  its  personal  or  judicial 
knowledge  in  aid  of  or  against  the 
pleading,  and  hence  cannot  inspect  the 
record  of  another  suit  in  the  same 
court  for  the  purpose  of  determining 
whether  it  involves  the  same  matters. 
May  V.  Patterson,  13  Ky.  L.  Rep.  779 
(abstract). 

87.  People  v.  Michigan  Cent.  R.  Co., 
145  Mich.  140,  108  N.  W,  772,  citing 
Griffing  V.  Gibb,  2  Black  (U.  S.)  519, 
17  L.  ed.  353. 

88.  Lee  v.  Follensby,  80  Vt.  182,  67 
Atl.  197.  See  Cooke  v.  Graham's  Admr., 
3  Cranch  (U.  S.)  229,  2  L.  ed.  420; 
Nybladh  v.  Herterius,  41  Fed.  120; 
Bennett's  Exr.  v.  Loyd,  6  Leigh  (Va.) 
316. 

If  an  action  on  a  written  contract 
made  with  two  persons  jointly  is 
brought  by  one  of  them  alone,  or  if 
two  persons  sue  on  a  written  con- 
tract made  with  one  of  them  only, 
defendant  may  take  advantage  of  the 
mistake  by  praying  oyer  of  the  instru- 
ment, setting  it  out  verbatim  upon  the 
record,  and  demurring  to  the  declara- 
tion.    Will's  Gould  PI.  452. 

Profert  alone  does  not  make  an  in- 
strument a  part  of  the  pleading;  but 
before  it  may  be  looked  to  on  demur- 
rer over  must  be  demanded  and  granted. 
Insurance    Co.    v.    Thornton,    97    Tenn. 
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Exhibits.  —  Ordinarily  an  exhibit  which  is  not  the  foundation  of 
the  action  or  defense  cannot  be  considered.^^  In  many  states  this 
is  equally  true  of  an  exhibit  which  is  the  foundation  of  the  action 
or  defense,'"'  and  even  though*  the  statute  requires  it  to  be  filed."^ 
Other  courts  hold  that  an  exhibit  which  is  the  foundation  of  the 
action  may  be  considered,^^  or  that  it  may  be  if  it  is  made  a  part 
of  the  pleading  by  reference.^^  It  is  sometimes  held  that  exhibits 
may  be  considered  against  the  pleader."* 


1,  40  S.  W.  136.  And  see  Lee  v.  Fol- 
lensby,  80  Vt.  182,  67  Atl.  197. 
See  the  title  "Profert." 
89.  Newton  v.  Askew,  53  Ark.  476, 
114  S.  W.  670;  Lackawanna  Coal  &  Iron 
Co,  V.  Long,  231  Mo.  605,  133  S.  W. 
35;  Hubbard  v.  Slavens,  218  Mo.  598, 
117  S.  W.  1104;  Garnett  &  Allen  Paper 
Co.  V.  Midland  Pub.  Co.,  156  Mo.  App. 
187,  136  S.  W.  736. 

Where  the  complaint  is  not  predi- 
cated on  the  exhibit.  Gunn  Elastic 
Eoofing  Co.  V.  Mexico  Pub.  Co.,  140 
Ind.  158,  39  N.  E.  443,  30  L.  E.  A. 
700;  State  v.  Helms,  136  Ind.  122,  35 
N.  E.  893;  Marley  v.  National  Bldg. 
&  Loan  Assn.,  28  Ind.  App.  369,  62 
N.  E.  1023. 

For  example,  a  chattel  mortgage  in 
replevin  by  the  martgagee  to  recover 
the  mortgaged  property  (Chamblee  v. 
Stokes,  33  Ark.  543),  an  affidavit  for 
a  mechanic's  lien,  in  an  action  to  fore- 
close such  lien  (McFadden  v.  Stark, 
58  Ark.  7,  22  S.  W.  '88.4),  a  deed  in  an 
action  of  ejectment  (Walker  v.  Taylor, 
43  Ark.  543). 

A  lease,  in  a  suit  to  cancel  the 
lease  and  to  quiet  title  to  real  estate. 
Beatty-Nickle  Oil  Co.  v.  Smethers  (Ind. 
App.),  96  N.  E.  19. 

90.  A  copy  of  the  note  in  suit  at- 
tached to  the  declaration,  but  form- 
ing no  part  thereof.  Cornwell  v. 
Broom,  34  111.  App.  391. 

91.  Eeed  v.  Metropolitan  Casualty 
Ins.  Co.,  9  Ohio  N.  P.  (N.  S.)  81. 

92.  When  an  exhibit  attached  to  a 
pleading  is  the  foundation  of  the  cause 
of  action  or  defense,  its  validity  or 
sufficiency  as  a  matter  of  law  to  con- 
stitute or  establish  such  cause  of  ac- 
tion or  defense  may  be  determined  on 
demurrer  to  such  pleading.  Union 
Sewer  Pipe  Co.  v.  Olson,  82  Minn.  187, 
84  N.   W.   756. 

93.  111. — Goodyear,  etc.,  Co.  v.  Selz, 
Schwab  &  Co.,   157  111.   186,   41  N.   E. 
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625.  Ky.— Collins  v.  Blackburn,  4  B. 
Mon.  252.  Okla. — Whiteacre  v.  Nichols, 
17  Okla.  387,  87  Pac.  865;  Grimes  V. 
Cullison,  3  Okla.  268,  41  Pac.  355. 

Under  Mo.  Eev.  St.,  1909,  §1832,  an 
account  attached  to  a  pleading  and  re- 
ferred to  therein  is  a  part  of  the  rec- 
ord on  appeal.  Garnett  &  Allen  Paper 
Co.  V.  Midland  Pub.  Co.,  156  Mo.  App. 
187,  136  S.  W.  736. 

Notice  of  lien  attached  to  the  com- 
plaint and  made  a  part  thereof  in  a 
suit  to  foreclose  a  mechanic's  lien  may 
be  considered.  Krauss  v,  Brunett,  130 
N.  Y.  Supp.  1086. 

A  contract  which  is  the  basis  of  the 
action  and  is  attached  tojthe  complaint 
may  be  considered,  and  controls  rather 
than  the  pleader's  conclusion  as  to  its 
etfect.  Brinker  v.  Joshua  Aldham  & 
Sons   (Wash.),  116  Pac.  263. 

If  not  made  a  part  of  the*  pleading 
by  reference,  it  cannot  be  considered. 
Hoopes  Bro.  &  Darlington  V.  Crane  & 
MacMahon,  56  Fla.  395,  47  So.  992; 
Eoyal  Phosphate  Co.  v.  Van  Ness,  53 
Fla.  135,  43  So.  916;  Metzger  v.  Cana- 
dian &  European  Credit  System  Co., 
59  N.  J.  L.  340,  36  Atl.  661;  Harrison 
V.  Vreeland,  38  N.  J.-  L.  366. 

94.  Com.  v.  Licking  Valley  Bldg. 
Assn.,  118  Ky.  791,  82  S.  W.  435. 

If  the  contract  sued  on  shows  no 
cause  of  action.  Gardner  v.  Continental 
Ins.  Co.,  25  Ky.  L.  Eep.  426,  75  S.  W. 
283. 

An  exhibit  filed  with  and  made  a  part 
of  the  petition  must  be  considered,  and 
will  control  where  it  contradicts  or 
fails  to  support  the  allegations  of  the 
pleading.  Blue  Grass  Canning  Co.'s 
Assignee  v.  Illinois  Cent.  E.  Co.  (Ky.), 
119  S.  W.  769;  Gardner  v.  Continental 
Ins.  Co.,  25  Ky.  L.  Eep.  436,  75  S.  W. 
283;  Union  Boiler  &  Tube  Cleaning 
Co.  V.  Louisville  E.  Co.,  25  Ky.  L. 
Eep.  122.  74  S.  W.  1056;  Bush  v.  Ma- 
deira's  Heirs,   14  B.   Mon.   (Ky.)    212. 
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In  equity  exhibits  may  ordinarily  be  considered.^'  The  court  is 
not,  however,  required  to  accept  as  true  the  allegations  of  a  bill  as 
to  what  is  proved  by  an  exhibit  thereto,  or  as  to  its  effect  in  law.»* 
It  has  been  held  that  where  a  bill  alleges  a  particular  fact  and  states 
that  it  will  be  shown  by  an  exhibit,  such  fact  will  be  taken  as  true 
though  the  exhibit  does  not  show  it,  provided  it  does  not  contra- 
dict it." 

On  appeal  the  correctness  of  rulings  on  demurrer  must  be  deter- 
mined, so  far  as  practicable,  from  the  standpoint  of  the  trial  court, 
without  the  aid  of  subsequent  events  or  facts  outside  of  the  plead- 
ing demurred  to,®^  and  the  court  cannot  consider  the  evidence  heard 
at°the  trial  on  the  merits,^^  nor  the  evidence  adduced  in  other  liti- 
gation,^ nor  facts  set  out  in  the  brief  of  counsel.- 

XVII.  DECISION  AND  JUDGMENT.  —  A.  Duty  To  Rule  on 
Demurrer.  —  Ordinarily,  it  is  the  duty  of  the  court  to  decide  the 
questions  raised  by  a  demurrer;^  but  it  is  not  always  necessary  to 
decide  all  the  questions  raised.* 

Where  a  demurrer  is  not  disposed  of,  the  pleading  demurred  to 
stands  as  a  pleading  in  the  case.' 

B.  Formal  Requisites.  —  A  formal  order  is  not  always  neces- 
sary.'    The  necessity  for  a  written  ruling  depends  on  the  statutes 

tional   Casket   Co.   v.   Stolts,   174   Fed. 
413,  98  C.  C.  A,  617. 

2.  la.— L.  J.  Barnett  &  Co.  v.  D. 
Weeks  &  Co.,  146  Iowa  598,  125  N.  W. 
221.  Mich. — Steele  v.  Culver,  157 
Mich.  344,  122  N.  W.  95,  23  L.  R.  A. 
(N.  S.)  564.  Neb.— Breese  v.  Preston, 
135  X.  W.  544.  Tenn. — Jones  v.  Duck- 
town  S.,  C.  &  I.  Co.,  109  Tenn.  375, 
71  S.  W.  821. 

3.  "Unless  the  demurrer  is  waived 
or  gotten  rid  of  in  some  lawful  mode, 
the  court  must  decide  the  questions 
raised"  thereby  and  has  no  right  to 
overrule  it  pro  forma  because  the  de- 
murrant fails  to  appear  and  present  it. 
Philip  f.  Durkee,  108  Cal.  SOU,  41  Pac. 
407. 

4.  "Where  a  ground  of  demurrer  go- 
ing to  the  very  foundation  of  com- 
plainant's case  is  sustained,  it  is  not 
necessary  for  the  court  to.  pass  on 
other  grounds.  Armentrout  V.  Armen- 
trout's   Exrs.    (Va.),   It   S.   E.   721. 

5.  Eeichart  r.  Missouri  &  HI.  Coal 
Co.,   155   111.   App.   244. 

6.  Proceeding  to  a  decree  on  a  bill 
without  in  terms  ruling  on  a  demurrer 
thereto  is  to  be  regarded  as  overrul- 
ing the  demurrer.  McGraw  v.  Traders 
Nat.  Bank,  64  W.  Va.  509,  63  S.  E. 
398;  Fluharty  f.  Mills,  49  W.  Va.  446, 
38  S.  E.  521. 
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95.  XT.  S. — Continental  Securities  Co. 
r.  Interborough  R.  T.  Co.,  165  Fed. 
945.  Ark. — Newton  v.  Askew,  53  Ark. 
476,  114  S.  W.  670.  W.  Va.— Elswick 
r.  Deskins,  68  W.  Va.  396,  69  S.  E. 
894. 

Where  the  statute  makes  an  exhibit 
a  part  of  the  bill,  it  will  control  in 
case  it  conflicts  with  the  allegations  of 
the  bill.  McNeill  f.  Lee,  79  Miss.  455, 
30  So.  821. 

96.  Lockhead  v.  Berkelev  Springs 
W.  &  I,  Co.,  40  W.  Va.  553,  21  S.  E. 
1031. 

97.  Elswick  v.  Deskins,  68  W.  Va. 
396,  69  S.  E.  894. 

See   generally  the   title    "Exhibits." 

98.  Friedersdorf  V.  Lacy,  173  Ind. 
429,  90  N.  E.  766. 

Matters  admitted  on  the  trial  can- 
not be  considered.  Hartland  i".  Wind- 
sor, 29  Vt.  354. 

99.  Ind. — Pennsylvania  Co.  r.  Poor, 
103  Ind.  553,  3  N.  E.  253;  Cleveland, 
C,  C.  &  St.  L,  R.  Co.  V.  Griswold 
(Ind.  App.),  97  N.  E.  1030;  Elwood 
Natural  Gas  &  Oil  Co.  r.  Baker,  13  Ind. 
App.  576,  41  N.  E.  1063.  Kan.— River- 
side Township  v.  Bailey,  82  Kan.  429, 
108  Pac.  796.  Tex. — Uvalde  Electric 
Light  Co.  r.  Parsons  (Tex.  Civ.  App.), 
138  S.  W.  163. 

1.    Not   a  part   of   the   record.     Na- 
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of  the  various  states/  Statutes  in  some  states  require  the  judge  to 
specify  in  writing  the  grounds  on  which  his  decision  is  based,^  or 
which  grounds  of  the  demurrer  are  sustained.^  A  failure  to  state 
what  grounds  are  overruled  is  harmless,  where  each  ground  is  nec- 
essarily overruled.^"  Failure  to  designate  the  grounds  sustained  may 
be  harmless  where  any  of  the  grounds  are  well  taken." 

In  the  federal  courts  in  equity  cases  where  a  demurrer  is  sustained 
on  a  ground  not  going  to  the  merits,  the  decree  of  dismissal  must 
state  the  reason  or  provide  that  it  is  without  prejudice.^- 

C.  Construction  of  Euling  or  Judgment.  —  A  judgment  sus- 
taining a  demurrer  should  be  construed  as  going  no  further  than  the 
demurrer  itself.^^  An  order  sustaining  a  demurrer  generally  means 
that  the  court  resolves  every  legal  issue  tendered  by  the  demurrer 
in  favor  of  the  demurrant,  and  holds  the  pleading  bad  for  all  the 
legal  reasons  assigned.^*  Hence,  if  any  one  ground  of  the  demurrer 
is  well  taken,  the  order  sustaining  it  will  be  affirmed.^^  A  similar 
rule  prevails  as  to  a  judgment  rendered  against  a  party  on  his  re- 
fusal to  amend  so  as  to  make  his  pleading  good  after  the  sustaining 
of  a  demurrer  thereto  on  several  grounds,  some  of  which  are  well 
taken  and  some  noti^*' 

D.  Effect  of  Ruling.  —  1.  Sustaining  Demurrer.  —  Sustaining 
a  demurrer  eliminates  the  pleading,^^  or  that  part  of  it  to  which  the 


Where  a  demurrer  on  the  ground  that 
equity  had  no  jurisdiction  and  a  cross- 
motion  to  transfer  the  proceeding  to 
the  common  law  docket  were  argued 
together,  and  the  motion  was  granted, 
and  "after  the  cause  had  been  entered 
on  the  common  law  docket  defendant 
presented  a  plea  in  abatement,  it  was 
held  that  a  failure  to  enter  a  formal 
order  overruling  the  demurrer  was  not 
preiudicial.  Quartier  v.  Dowiat,  219 
111.'  326,   76   N.   E.   371. 

7.  In  Kansas  the  code  provides  that 
rulings  shall  be  stated  in  writing. 
Gen.    St.,    1909,    §5872. 

8.  Connecticut. — Where  there  is  more 
than  one  ground  of  demurrer.  Gen. 
St.,  1902,  §607. 

A  failure  to  observe  this  section  con- 
stitutes no  cause  of  appeal,  the  remedy 
being  by  application  to  the  appellate 
court  for  process  to  compel  its  observ- 
ance. McNamara  v.  McDonald,  69  Conn. 
487,   38   Atl.   54. 

9.  Florida  Acts,  1909,  c.  5912. 

10.  Spencer  v.  Spencer,  61  Fla.  777, 
55  So.  71. 

11.  Tice  V.  Dickerson,  60  Fla.  380, 
53  So.  645. 

12.  Fowler  v.  Osgood,  141  Fed.  20, 
72  C.  C.  A.  276,  and  cases  cited. 

13.  Blewitt  V.  Greene  (Tex.  Civ. 
App.),  122   S.  W.  914. 
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14.  City  of  Goldfield  v.  McDonald 
(Colo.),  119  Pac.  1069. 

Where  all  the  grounds,  both  general 
and  special,  are  contained  in  a  single 
demurrer,  an  order  sustaining  "the  de- 
murrer" will  be  construed  as  sustain- 
ing the  entire  demurrer,  on  all  the 
grounds  thereof.  McClaren  v.  Williams, 
132  Ga.  352,  64  S.  E.  65;  Buchan  V. 
Williams,  131  Ga.  501,  62  S.  E.  815; 
Gunn  V.  James,  120  Ga.  482,  48  S.  E. 
148. 

15.  See  mfra,  XXI. 

16.  In  such  case  lie  should  amend  or 
offer  to  amend  so  as  to  meet  the  ob- 
jections raised  by  the  grounds  of  de- 
murrer properly  assigned.  Baker  v. 
Atlanta,  B.  &  A.  E.  Co.,  163  Ala.  101, 
49  So.  751;  Montgomery  Iron  Works 
V.  Dorman,  78  Ala.  218;  Guilford  &  Co. 
V.  Kendall,  42  Ala.   651. 

17.  Keerl  v.  Keerl,  28  Md.  157. 
Facts  alleged  therein  are  out  of  the 

case.     Doolittle  v.  Selectmen,  59  Conn. 
402,  22  Atl.  336. 

A  new  trial  will  not  be  granted  for 
newly  discovered  evidence  merely  tend- 
ing to  support  the  allegations  of  a 
pleading  that  has  been  stricken  out 
on  demurrer.  Callaway  v.  Martin,  7 
Ga.  App.  357,  66  S.  E.  1101. 
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demurrer  is  directed,"  from  the  case,  and  evidence  to  proT«  its  al- 
legations should  thereafter  be  excluded.^^ 

Right  To  Enter  Judgment.  —  Sustaining  a  demurrer  does  not  alone 
amount  to  final  judgment,^''  but  final  judgment  follows,^!  except  in 
the  case  of  dilatory  pleas  and  pleas  in  abatement,--  or  where  pro- 
vision is  made  for  amendment.^^  In  equity  a  decree  on  demurrer 
is  interlocutory  and  not  final.-* 

Where  a  demurrer  going  to  the  whole  of  a  pleading  is  sustained 
without  leave  to  amend,"  or  the  pleader  fails  or  refuses  to  amend,^" 


Interveners  have  no  interest  in  the 
subsequent  proceedings  where  a  de- 
murrer to  their  complaint  in  interven- 
tion is  properly  sustained.  Moran  V. 
Bonynge,  157  Cal.  295,  107  Pac.  312. 

18.  State  V.  Portland  Gen.  Elee.  Co., 
52  Ore,  502,  95  Pac.  722,  98  Pac.  160. 

Where  a  demurrer  to  a  paragraph 
of  answer  is  sustained,  a  reply  to  such 
paragraph  goes  out  of  the  record  with 
it.  Brunswick  &  W.  R.  Co.  v.  Hart 
Lumb.  Co.,  6  Ga.  App.  583,  65  S.  E. 
299;   Stevens  v.  Overturf,   62  Ind.  331. 

If  a  special  demurrer  goes  only  to 
8ome  particular  part  of  the  pleading, 
without  which  a  cause  of  action  would 
still  be  stated,  the  result  of  finally  sus- 
taining it  is  not  to  dismiss  the  action, 
but  to  strike  the  defective  portion, 
and  the  same  is  true  where  the  de- 
murrer attacks  some  particular  portion 
of  the  pleading  for  irrelevancy  or  im- 
pertinence. McSwain  v.  Edge,  6  Ga. 
App.  9,  64  S.  E.  116. 

But  a  plea  to  which  a  demurrer  is 
sustained  still  remains  of  record,  and 
it  is  error  to  enter  a  default  for  want 
of  a  plea.  Hays  v.  Weeks,  57  Fla.  73, 
48  So.  997. 

Facts  alleged  in  a  defense  to  which 
a  demurrer  has  been  sustained  may  be 
considered  in  connection  with  other  de- 
fenses where  they  are  realleged  in  and 
made  a  part  of  the  latter.  Whalen 
f.  Union  Bag  &  Paper  Co.,  130  App. 
Div.  313,  114  X.  Y.  Supp.  220. 

19.  U.  S.— Southern  K.  Co.  v.  King, 
217  IT.  S.  524,  30  Sup.  Ct.  594,  54  L. 
ed.  868,  affirming  160  Fed.  332.  Ala. 
Merchants'  Bank  v.  Acme  Lumb.  Co., 
160  Ala.  435,  49  So.  782.  Ga.—Mc- 
Kenzie  r.  Miller  &  Co.,  6  Ga.  App. 
828,  65  S.  E.  1071.  S.  D.— Tilden  v. 
Smith,  24  S.  D.  576,  124  N.  W.  841. 
Wash.— State  v.  Superior  Court,  62 
Wash.  556,  114  Pac.  427. 

20.  Martin  v.  Sherwood,  74  Conn. 
202,  50  Atl.  564. 


21.  On  sustaining  a  demurrer  to  a 
replication  there  should  be  judgment 
final,  and  not  of  respondeat  ouster. 
Memphis  &  C.  R.  Co.  f.  Orr,  52  Miss. 
541. 

22.  The  sustaining  of  a  demurrer 
to  a  plea  in  abatement  never  ends  the 
case,  but  rather  orders  a  plea  to  the 
merits.  Copeland  v.  Hewett,  93  Me. 
557,  45  Atl.  824. 

On  demurrer  to  a  plea  to  the  juris- 
diction the  judgment  is  either  that 
the  writ  abate  or  respondeat  ouster. 
Birch  V.  King,  71  N.  J.  L.  392,  59 
Atl.   11. 

23.  Martin  v.  Sherwood,  74  Conn. 
202,  50  Atl.  564;  Littlefield  v.  Maine 
Cent.  R.  Co.,  104  Me.  126,  71  Atl. 
657. 

See  XVni,  infra. 

24.  Ala. — Turner  v.  Butt,  55  So. 
230.  111.— Livingston  County  Bldg.  & 
Loan  Assn.  v.  Keach,  213  111.  59,  72 
N.  E.  769;  Williams  v.  Chicago  Ex- 
hibition Co.,  188  111.  19,  58  X.  E.  611. 
Mass.— Parker  v.  Flagg,  127  Mass.  28. 

25.  Hardsall  v.  Case,  15  Cal.  App. 
541,   115   Pac.   330. 

26.  Montgomery  Iron  Works  v.  Dor- 
man,  78  Ala.  218;  Continental  Life  Ins. 
&  Inv.  Co.  V.  Jones,  31  Utah  403,  88 
Pac.   229. 

A  petition  in  equity  may  be  dis- 
missed. Kentucky  Electric  Co.  v.  Bar- 
rett, 132   Ky.  353',  116  S.  W.  1186. 

On  sustaining  a  demurrer  to  the  re- 
ply and  plaintiff's  refusal  to  make  fur- 
ther reply,  it  is  proper  to  render  final 
judgment  for  defendant.  Hibberd  v. 
Trask,  160  Ind.  498,  67  N.  E.  179; 
Wilson  f.  Ray,  13  Ind.  1. 

In  Iowa  the  code  provides  that  the 
same  consequences  shall  ensue  as  though 
a  verdict  had  passed  against  the  plaint- 
iff, or  the  defendant  had  made  default, 
as  the  case  may  be.  Code,  §3565; 
Wapello  State  Sav.  Bank  v.  Colton,  143 
Iowa  359,  122  N.  W.  149. 
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or  to  comply  with  any  of  the  directions  given  or  terms  imposed," 
it  is  proper  to  render  judgment  against  him.  If  the  demurrer  goes 
to  some  of  the  counts  only,  judgment  may  be  rendered  as  to  them.-" 
Failure  or  refusal  to  amend  after  the  sustaining  of  a  special  de- 
murrer may  result  in  final  judgment,-"  or  merely  in  striking  out  the 
allegations  demurred  to.^**  It  has  been  held  that  where  general  and 
special  demurrers  to  a  pleading  are  both  sustained,  it  is  not  in- 
cumbent on  the  pleader  to  amend  so  as  to  meet  the  ruling  on  the 
latter.^i 

On  sustaining  a  demurrer  to  a  plea  the   proper   practice  is  to   render 
final  judgment  on  the  demurrer  rather  than  a  default  judgment  for 


Though  in  the  federal  courts  the 
petition  in  an  action  at  law  on  a  con- 
tract cannot  be  amended  so  as  to  seek 
reformation  of  the  contract  and  recov- 
ery be  had  thereon  as  amended,  as  might 
be  done  in  the  state  court,  permission 
may  be  granted  to  file  a  bill  in  equity 
for  that  purpose  and  the  proceedings  at 
law  may  be  stayed  until  such  suit  is 
determined.  Iowa  Code,  §2654,  pro- 
viding that  if  plaintiff  fails  to  amend 
after  demurrer  sustained  the  same  con- 
sequence shall  ensue  as  though  a  ver- 
dict had  passed  against  him  does  not 
prevent  such  a  course,  since  it  does 
not  prescribe  any  particular  time  with- 
in which  the  amendment  must  be  made. 
Eosenbaum  v.  Council  Bluffs  Ins.  Co., 
37  Fed.  7. 

Where  No  Leave  To  Amend  Is  Asked. 

U.  S Walker  v.  Powers,  104  U.  S.  245, 

26  L.  ed.  729.  Cal.— Kinley  v.  Thelen, 
158  Cal.  175,  110  Pac.  513.  la.— Bridge, 
Beach  &  Co.  v.  Livingston,  11  Iowa  57. 
Md.— Riddell  v.  Douglas,   60   Md.   337. 

On  failure  to  amend  within  the  time 
specified  when  leave  is  granted.  Un- 
derwood V.  Underwood,  162  Ala.  553,  50 
So.   305. 

In  Maine  the  statute  provides  that 
at  the  next  term  of  the  court  in  the 
county  in  which  the  action  is  pending 
after  a  decision  on  the  demurrer  has 
been  certified  by  the  clerk  of  the  dis- 
trict to  the  clerk  of  such  county,  and 
not  before,  judgment  shall  be  entered 
on  the  demurrer  unless  the  costs  are 
paid  and  the  amendment  filed  on  the 
second  day  of  the  term.  Eev.  St., 
1903,  c.  84,  §35;  Furbish  V.  Robert- 
son,  67   Me.  35. 

Judgment  may  be  rendered  on  the 
pleadings  and  it  is  unnecessary  to  call 
the   case  for  a  hearing  and  to  permit 
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the  introduction  of  the  pleadings  de- 
murred to.  Yates  v.  People,  207  111. 
316,   69   N.   E.   775. 

Plaintiff  cannot  be  forced  to  take 
a  nonsuit  in  such  case.  Spears  v. 
Bond,  79  Mo.  467;  Comstock  v.  Davis, 
51  Mo.  569. 

27.  N.  Y.  Code  Civ.  Proc,  §1021. 

28.  If  a  demurrer  directed  to  some 
of  the  counts  only  is  sustained,  "the 
plaintiff  may  amend  the  declaration  by 
the  addition  of  other  counts,  or  he 
may  stand  on  the  counts  admitted  to 
be  good.  Strictly  speaking,  the  defend- 
ant is  entitled  to  judgment  on  the 
demurrer,  but  the  usual  practice  is, 
merely  to  strike  out  the  bad  counts, 
unless  the  defendant  insists  on  judg- 
ment as  to  such  counts."  Riddell  v. 
Douglas,  60  Md.  337. 

29.  News  Pub.  Co.  v.  Lowe,  '8  Ga. 
App.   333,   69   S.  E.   128. 

The  sustaining  of  a  special  demur- 
rer to  the  petition  does  not  ipso  facto 
work  a  dismissal  where  the  order  does 
not  require  an  amendment  on  penalty 
of  dismissal.  In  such  case  plaintiff 
may  offer  to  amend  of  his  own  motion, 
and  if  the  court  permits  him  to  do 
so  defendant  cannot  complaint  that  a 
dismissal  is  refused.  News  Pub.  Co. 
r.  Lowe,  8  Ga.  App.  333,  69  S.  E. 
128. 

Where  special  exceptions  to  a  bill 
are  sustained,  and  there  is  no  request 
for  leave  to  amend,  it  is  not  error  to 
sustain  a  general  exception  to  the 
whole  bill  and  to  dismiss  it.  Stringer 
V.  Robertson  (Tex.  Civ.  App.),  140  S.  W. 
502. 

30.  Courson  v.  Hamilton,  8  Ga.  App. 
709,  70  S.  E.  143. 

31.  Hammons  v.  Clwer  (Tex.  Civ. 
App.),  127  S.  W.  889. 
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want  of  a  plea,^^  or  a  judgment  of  dismissal  for  want  of  a  declara- 
tion."  It  has,  however,  been  held  that  if  plaintiff  declines  to  take 
any  further  steps  under  such  circumstances,  the  case  may  be  dis- 
missed for  want  of  prosecution.^* 

Under  the  civU  law  sustaining  a  declinatory  exception,^^  or  an  ex- 
ception of  no  cause  of  actioUj^"  results  in  a  dismissal  of  the  ac- 
tion, and  sustaining  an  exception  going  to  defects  of  form  only,  in 
an  order  requiring   an   amendment.^'^ 

2.  Overruling  Demurrer.  —  On  demurrer  overruled,  the  demur- 
rant's  case  stands  as  upon  default,"*  and  judgment  in  chief  is  prop- 
erly rendered  against  him,''*  unless  no  further  pleading  on  his  part 
is  required, *°  or  he  is  permitted  to  plead  over  and  does  so.*^  Even 
where  the  right  to  plead  over  exists,  final  judgment  is  properly  ren- 
dered against  a  demurrant  who  elects  to  stand  on  his  demurrer," 


32.  Havs  V.  Weeks,  57  Fla.  73,  48  So. 
997;  Pettvs  v.  Marsh,  24  Fla.  44,  3  So. 
577;  L'  Engle  v.  L'  Engle,  19  Fla.  714; 
Garlington  v.  Priest,  13  Fla.  559. 

33.  Hower  v.   Lewton,   18   Fla.   328. 

34.  Ellis  &  Co.  r.  Brannon,  161  Ala. 
573,  49  So.  1034. 

35.  La.   Code  Pr.,  art.   335. 

36.  Goldsmith  v.  Virgin,  122  La. 
831,   48    So.    279. 

Effect  On  Demand  of  Intervener. 
When  an  exception  of  no  cause  of  ac- 
tion is  maintained,  it  has  the  effect  of 
dismissing  the  demand  of  the  inter- 
vener as  well  as  that  of  the  plaintiff. 
However,  when  an  exception  goes  to 
the  merits  of  the  action,  even  where 
the  demand  of  the  plaintiff  is  rejected, 
the  court  must  pass  upon  the  demand 
of  the  intervener.  Labarre  v.  Burton- 
Swartz  Cypress  Co.,  126  La.  982,  53  So. 
113. 

37.  Goldsmith  v.  Virgin,  122  La. 
S31,  48  So.  279. 

38.  Daniels  v.  Town  of  Saybrook,  34 
Conn.  377;  Lamphear  v.  Buckingham, 
33  Conn.  237. 

Where  there  is  no  application  for 
leave  to  plead.  Bates  v.  Williams,  43 
111.   494. 

39.  CDonnell  v.  Sargent  &  Co.,  69 
Conn.  476,  38  Atl.  216. 

On  overruling  a  demurrer  to  a  repli- 
cation going  to  the  full  merits  of  the 
case.     State  v.  Peck,  60  Me.  498. 

If  a  demurrer  to  a  plea  in  abatement 
Is  overruled  and  the  plea  sustained, 
the  action  abates.  Copeland  v.  Hewett, 
93  Me.  554,  45  Atl.  824. 

Whether  the  Demurrer  Is  General 
or  Special.— State  v.  Peck,  60  Me.  498. 


40.  It  is  not  proper  to  dismiss  the 
complaint  on  overruling  demurrers  to 
defenses,  but  such  allegations  are 
deemed  denied  in  the  same  manner  as 
if  no  demurrer  had  been  interposed. 
Mobley  v.  Cureton,  6  S.  C.  49. 

In  Idaho,  where  a  demurrer  to  an 
answer  is  overruled,  the  facts  alleged 
in  the  answer  are  to  be  taken  as  de- 
nied to  the  same  extent  as  if  no  de- 
murrer had  been  filed.  Eev.  Codes, 
§4228. 

In  justice  court,  in  such  case,  the 
action  must  proceed  as  if  no  demurrer 
had  been  interposed.  Eev.  Codes, 
§4673. 

41.  See  'KYin,  infra. 

42.  Neb. — Spalding  v.  Douglas  Coun- 
ty, 85  Neb.  265,  122  N.  W.  889.  Okla. 
Board  of  Countv  Comrs.  v.  Harvey,  6 
Okla.  629,  52  Pac.  402.  Utah — Gam- 
mon V.  Bunnell,  22  Utah  421,  64  Pac. 
958. 

On  overruling  a  demurrer  to  a  plea 
which  is  a  bar  to  the  action.  State 
Board  of  Education  r.  Mobile  &  0.  E. 
Co.,   72   Miss.   236,   16   So.   489. 

Where  plaintiff,  on  the  overruling  of 
his  demurrer  to  a  plea  answering  the 
whole  declaration,  abides  by  the  demur- 
rer, it  is  proper  to  enter  final  judg- 
ment upon  the  plea  in  bar  of  the  ac- 
tion and  for  costs.  Adams  v.  Bruner, 
152  111.  App.  123. 

In  Indiana  the  statute  provides  that 
judgment  shall  be  rendered  against 
him  as  upon  a  default.  Burns'  Ann. 
St.,  1908,  §350;  Miller  V.  Eoyce,  60 
Ind.  189. 

In  Iowa  the  code  provides  that  "the 
same      consequences     shall      ensue     as 
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as  by  failing  to  ask  for  leave  to  plead  over,*^  or  failing  to  so  plead 
within  the  time  prescribed,**  or  to  comply  with  any  of  the  directions 
given  or  terms  imposed.*^  It  has  been  held  that  amendments  may  be 
allowed  after  the  overruling  of  a  demurrer  based  on  the  omission  of 
allegations  so  supplied.**' 

3.  Ruling  on  Demurrer  for  Misjoinder  of  Causes  of  Action. 
Ordinarily  on  sustaining  a  demurrer  for  misjoinder  of  causes  of  action 
the  complaint  or  equivalent  pleading  is  completely  overthrown  and 
plaintiff  can  only  proceed  by  filing  an  amended  pleading  containing 
the  cause  of  action  he  elects  to  pursue.*^  In  some  jurisdictions,  how- 
ever, the  court  may  order  the  case  to  be  divided  into  as  many  separate 
actions  as  there  are  causes  of  action  stated.**    A  similar  rule  prevails 


though  a  verdict  had  passed  against 
the  plaintiff  or  the  defendant  had  made 
default,  as  the  ease  may  be."  Code, 
§3565.  See  .Jeferies  v.  Fraternal  Bank- 
ers' Eeserve  Society,  135  Iowa  284, 
112  N.  W.  786;  Dunlap  &  Co.  v.  Cody, 
31  Iowa  260;  Brown  v.  Mallory,  26  Iowa 
469. 

In  Tennessee  writ  of  inquiry  maybe 
awarded,  or  judgment  rendered,  at  the 
same  term.  Shannon's  Code,  §§4681, 
4658,  6082. 

43.  Wilkins  V.  McGuire,  2  App.  Cas. 
(D.  C.)  448;  Marshall  v.  Piatt  County, 
12  Mo.  88. 

Where  a  demurrer  to  a  defense  going 
to  the  entire  cause  of  action  is  over- 
ruled, and  plaintiff  does  not  withdraw 
it  or  ask  to  do  so,  but  proceeds  to 
trial  with  the  demurrer  still  stand- 
ing, it  is  proper  to  dismiss  the  com- 
plaint. Mills  Power  Co.  v.  Mohawk 
Hydro-Electric  Co.,  143  App.  Div.  890, 
128  N.  Y.  Supp.  810. 

44.  On  expiration  of  the  time  with- 
in which  leave  is  granted  to  answer 
without  any  answer  being  filed,  the 
clerk  is  authorized  to  enter  defendant's 
default  and  a  judgment  against  him 
for  the  amount  specified  in  the  sum- 
mons. Wall  V.  Heald,  95  Cal.  364,  30 
Pac.  551;  Bailey  v.  Sloan,  65  Cal.  337, 
4  Pac.  349. 

In  Maine  the  statute  provides  that 
at  the  next  term  of  the  court  in  the 
county  in  which  the  action  is  pending, 
after  a  decision  on  the  demurrer  has 
been  certified  by  the  clerk  of  the  dis- 
trict to  the  clerk  of  such  county,  and 
not  before,  judgment  shall  be  entered 
on  the  demurrer,  unless  the  costs  are 
paid,  and  the  new  pleadings  filed  on 
the  second  day  of  the  term.  Eev. 
St.,  1903,  c.  84,  §35.  See  Eoberts  v. 
Niles,  95  Me.  244,  49  Atl.  1043. 
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If  the  new  pleadings  are  not  filed 
on  the  second  day  of  the  term,  or  the 
costs  are  not  paid,  judgment  must  be 
entered.     State  v.  Peck,  60  Me.  498. 

The  statute  applies  where  the  de- 
murrer is  special.  State  v.  Peck,  60 
Me.  498. 

45.  N.  Y.  Code  Civ.  Proc,  §1021. 

46.  Dickenson  v.  Columbus  State 
Bank,  71  Neb.  260,  98  N.  W.  813. 

47.  State  v.  Williams,  45  Ore.  314, 
77  Pac.  965,  67  L.  E.  A.  166;  Cohen 
V.  Ottenheimer,  13  Ore.  220,  10  Pac. 
20. 

If  plaintiff  declines  to  amend,  judg- 
ment is  properly  rendered  for  defend- 
ant. Johnson  i\  Seattle  Electric  Co., 
39  Wash.  211,  81  Pac.  705. 

The  court  cannot  elect  for  him.  Co- 
hen V.  Ottenheimer,  13  Ore.  220,  10  Pac. 
20. 

48.  Md Burns'     Ann.     St.,     1908, 

§345;  Giller  v.  West,  162  Ind.  17,  69 
N.  E.  548.  See  also  Bennett  v.  Pres- 
ton, 17  Ind.  291.  Mont.— Eev.  Codes, 
1907,  §6591.  Neb.-Comp.  St.,  1911, 
§6671.  Plaintiff  should  be  required  to 
elect  on  which  petition  he  will  proceed, 
or  to  file  a  separate  petition  for  each 
cause  of  action,  and,  when  filed,  an 
action  should  be  docketed  for  each  pe- 
tition. Alexander  v.  Thacker,  30  Neb. 
614,  46  N.  W.  825.  N.  J.— On  sus- 
taining a  demurrer  for  misjoinder  of 
causes  of  action  and  parties.  Davis  v. 
Public   Service    Corporation,   77    N.   J. 

L.  275,  72  Atl.  82.     N.  Y Code  Civ. 

Proc,  §497;  Neun  v.  B.  H.  Bacon  Co., 
137  App.  Div.  397,  121  N.  Y.  Supp. 
718.  N.  C— Eev.,  1905,  §476.  N.  D. 
Eev.  Codes,  1905,  §6882.  Ohio.— Code, 
1910,  §11,312.  Okla.— Comp.  Laws, 
1909,  §5632.  The  court  has  no  right 
to  summarily  dismiss  the  action  with- 
out giving  the  plaintiff  an  opportunity 
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in  some  states  in  equity  on  sustaining  a  demurrer  for  multifarious- 
ness.*^ 

In  Indiana  it  is  provided  by  statute  that  no  judgment  shall  ever  be 
reversed  for  any  error  committed  in  ruling  on  a  demurrer  for  mis- 
joinder-^** 

4.  Effect  of  Ruling  Where  Other  Issues  Remain.  —  As  a  general 
rule  final  judgment  cannot  properly  be  entered  on  sustaining^^  or 
overruling^-  a  demurrer  to  part  of  a  pleading  where  issues  joined 
on  other  parts  have  not  been  disposed  of.  The  contrary  is  true,  how- 
ever, where  a  demurrer  is  sustained  to  affirmative  defenses  which  show 
plaintiff's  right  to  recover, '^^  or  to  replications  to  a  plea  presenting 
a  complete  defense  to  the  entire  cause  of  action,^*  or  on  overruling 
a  demurrer  to  a  plea  or  defense  which  answers  the  whole  declaration 
or  complaint  and  is  a  defense  to  the  entire  cause  of  action.^^  So,  too, 
final  judgment  may  be  rendered  for  defendant  on  overruling  a  de- 
murrer to  a  plea  which  constitutes  a  complete  defense  to  the  action, 
though  issue  is  joined  on  another  plea  and  the  facts  are  found  in 
favor  of  the  plaintiff.^^     But  this  rule  applies  only  where  there  are 


to  proceed  under  this  section.  Golds- 
borough  V.  Hewitt,  23  Okla.  66,  99  Pac. 
907.  S.  C— Code  Civ.  Proc,  §193. 
S.    D.  — Code    Civ.    Proc,    §149.      Wis. 

St.,     1898,     §2686.      Wyo Comp.     St., 

1910,  §4384. 

Where  a  demurrer  is  sustained  on 
this  ground,  it  is  the  duty  of  the  court 
to  so  state  in  order  to  afford  plaintiff 
an  opportunity  to  take  advantage  of 
this  statute.  Failing  to  do  so,  the  su- 
preme court  will  presume  that  the  de- 
murrer was  sustained  on  some  other 
ground.  Whitley  v.  St.  Louis,  E.  E. 
&  W.  R.  Co.,  29  bkla.  63,  116  Pac.  165; 
Owen  r.  City  of  Tulsa,  27  Okla.  264, 
111  Pac.  320. 

49.  Miss.  Code,  1906,  §598;  Tenn. 
Shannon's  Code,  §6136. 

50.  Burns'  Ann.  St.,  1908,  §346; 
Booneville  Nat.  Bank  v.  Blakev,  166 
Ind.  427,  76  N.  E.  529;  Coddington  v. 
Canaday,  157  Ind.  243,  61  N.  E.  567; 
Kinsley  v.  Kinsley,  150  Ind.  67,  49 
N.  E.  819;  Armstrong  v.  Dunn,  143 
Ind.  433,  41  N.  E.  540;  Cargar  v.  Fee, 
140  Ind.  572,  39  N.  E.  93;  Board  of 
Comrs.  V.  Eedifer,  32  Ind.  App.  93, 
69  N.  E.  305. 

51.  U.  S. — Giant  Powder  Co.  v.  Cali- 
fornia Powder  Works,  98  U.  S.  126,  25 
L.  ed.  77.  111.— Bissell  v.  City  of  Kan- 
kakee, 64  111.  249;  Merker  v.  Belle- 
ville Distillery  Co.,  122  111.  App.  326. 
Md.— Barber  r.  State,  24  Md.  383. 

On  sustaining  a  demurrer  to  affirma- 
tive  defenses,   where   an  issue  of  fact 


raised  by  a  denial  remains.  Mael  v. 
Stutsman  (Ore.),  117  Pac.  1093;  Levy 
V.  City  of  Seattle,  61  Wash.  540,  112 
Pac.   639. 

It  is  error  to  render  final  judgment 
for  plaintiff  on  sustaining  a  demurrer 
to  one  of  defendant's  pleas  while  de- 
murrers to  other  pleas  remain  undis- 
posed of,  and  this  is  true  although  the 
latter  pleas  might  have  been  treated 
as  nullities,  since  by  demurring  there- 
to plaintiff  treats  them  as  defective 
merely.  Mayfield  v.  Barnard,  43  Miss. 
270. 

52.  Walter  v.  County  Comrs.,  35 
Md.  385. 

53.  Where  defendant  refuses  to 
plead  further,  though  there  are  denials 
in  the  answer.  Seattle  Cedar  Lumb. 
Mfg.  Co.  V.  City  of  Ballard,  50  Wash. 
123,  96  Pac.  956. 

54.  Clearwater  r.  Meredith,  1  Wall. 
(U.  S.)  25,  17  L.  ed.  604;  Lowenstein 
V.  Fairmont  Life  Ins.  Co.,  122  111. 
App.  632;  Weiss  i:  Binnian,  78  111. 
App.  292. 

55.  ni.— Bissell  v.  City  of  Kanka- 
kee,  64  111.   249.     Ind Kern  v.   Saul, 

14  Ind.  App.  72,  42  N.  E.  496.  la. 
Wallace  v.  Council  Bluffs  Ins.  Co.,  66 
Iowa  139,  23  N.  W.  302.  Md.— Where 
the  declaration  contains  but  one  count. 
Williams  v.  Walters,  97  Md.  113,  54 
Atl.  767;  Boehm  v.  Mayor,  etc.,  of  Bal- 
timore, 61  Md.  259.  'Mo. — Henley  v. 
Henley.  93  Mo.  95,  5  S.  W,  701. 

56.  Clark  i*.  Mutual  Reserve  Life 
Ins.  Co.,  23  App.  Cas.   (D.  C.)  546. 
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two  distinct  pleas,  and  not  the  same  plea  under  different  forms.* 
5.  Right  To  Again  Raise  the  Same  Questions.  —  Except  in  a  few 
jurisdictions,^^  after  demurrer  overruled,  the  same  objection  cannot 
again  be  taken  by  answer,^"  or  objection  to  evidence,^"  or  by  motion 
for  nonsuit,*^^  or  in  arrest  of  judgment,*^-  unless  the  pleading  is  insuffi- 
cient to  support  a  judgment.*'^  It  has  been  held,  however,  that  the 
court  is  not  thereby  precluded  from  directing  a  verdict  in  favor  of 
the  demurrant  on  the  ground  that  the  pleadings,  the  evidence,  and 


57.  Not  where  there  is  a  plea  of 
the  general  issue  and  one  which  merely 
amounts  to  the  general  issue.  Clark 
V.  Mutual  Reserve  Life  Ins.  Co.,  23  App. 
Cas.   (D.  C.)   546. 

58.  In  Connecticut,  in  an  equity 
case,  overruling  a  demurrer  on  the 
ground  of  laches  was  held  not  to  pre- 
vent demurrant  from  again  raising  the 
question  upon  the  trial  when  all  the 
facts  could  be  brought  before  the  court. 
Snelling  &  Potter  v.  Merritt  (Conn.),  81 
Atl.  1039. 

In  Iowa  the  code  provides  that 
"when  a  demurrer  shall  be  overruled 
and  the  party  demurring  shall  answer 
or  reply,  the  ruling  on  the  demurrer 
shall  not  be  considered  as  an  adjudica- 
tion of  any  question  raised  by  the 
demurrer;  and  in  such  case  the  suffi- 
ciency of  the  pleading  thus  attacked 
shall  be  determined  as  if  no  demurrer 
had  been  filed."  Code,  §3564;  Ware 
V.  Leffert,  151  Iowa  17,  130  N.  W. 
793. 

The  ruling  on  the  demurrer  does  not 
become  the  law  of  the  case,  and  the 
same  questions  may  be  raised  at  subse- 
quent stages  of  the  procedure  as  though 
no  such  ruling  had  been  made.  Pleading 
over  does  not  waive  the  right  to  again 
raise  the  question  in  some  other  man- 
ner. Back  V.  Back,  148  Iowa  223,  125 
N.  W.  1009;  Marshall  Ice  Co.  v.  La 
Plant,  136  Iowa  621,  111  N.  W.  1016, 
12  L.  E.  A.  (N.  S.)  1073;  Frum  v. 
Keeney,  109  Iowa  393,  80  N.  W.  507. 

If  the  petition  does  not  state  a  cause 
of  action  the  objection  may  again  be 
taken  by  motion  in  arrest.  Decatur  v. 
Simpson,  115  Iowa  348,  88  N.  W.  839. 

The  overruling  of  a  demurrer,  to  the 
petition  by  one  judge  does  not  preclude 
another  judge  from  holding  it  insuffi- 
cient on  a  motion  for  judgment  at  the 
close  of  the  plaintiff's  evidence.  Mc- 
Clain  V.  Capper,  98  Iowa  145,  67  N.  W. 
102. 
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Kansas. — "Though  the  court  has 
overruled  a  demurrer,  a  party  defend- 
ant may,  in  the  same  trial,  object  to 
the  reception  of  evidence  under  the  pe- 
tion,  and  thus  again  secure  the  at- 
tention of  the  court  to  and  challenge 
its  judgment  upon  the  same  question 
raised  by  the  demurrer;  and  if  the 
court  overrules  its  objection,  it  may 
still  raise  the  question,  before  final 
judgment  against  it,  by  a  motion  for 
a  new  trial."  Goodrich  v.  Board  of 
Comrs.,  47  Kan.  355,  27  Pac.  1006,  18 
L.  R.  A.  113. 

The  court  may  again  consider  the 
sufficiency  of  the  pleading  on  a  motion 
for  judgment  on  the  pleadings.  Sher- 
burne V.  Strawn,  52  Kan.  39,  34  Pac. 
405. 

59.  Sams  Automatic  Car  Coupler  Co. 
V.   League,   25   Colo.    129,   54  Pac.    642. 

60.  Excluding  evidence  to  support 
an  allegation  to  which  a  demurrer  has 
previously  been  overruled  is  error 
where  the  pleader  is  not  first  given  an 
opportunity  to  amend.  Creek  v.  Mc- 
Manus,  13  Mont.  152,  32  Pac.  675. 

Where  a  general  demurrer  is  over- 
ruled by  one  judge  another  before 
whom  the  trial  is  had  cannot  properly 
sustain  an  objection  to  the  introduc- 
tion of  any  evidence  on  the  ground 
that  the  petition  does  not  state  a  cause 
of  action.  Marvin  V.  Weider,  31  Neb. 
774,  48  N.  W.  825. 

61.  Even  where  pleading  over  does 
not  prevent  him  from  questioning  the 
ruling  on  appeal.  Cook  v.  Morris,  66 
Conn.   196,   33   Atl.  994. 

62.  Eeavely  v.  Harris,  239  111.  526, 
'88  N.  E.  238;  Langan  v.  Enos  Fire  Es- 
cape Co.,  233  111.  308,  84  N.  E.  267; 
Quiney  Coal  Co.  v.  Hood,  77  111.  68; 
Leathe  v.  Thomas,  109  111.  App.  434, 
affirmed  218  111.  246,  75  N.  E.  810. 

63.  McGann  v.  People,  194  111.  526, 
62  N.  E.  941,  reversing  97  111.  App.  587; 
Stearns  v.  Cope,  109  111.  340. 
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the  law  will  not  sustain  a  verdict  against  him.^*  It  has  been  held 
that  the  overruling  of  a  general  demurrer  precludes  the  demurrant 
from  thereafter  taidng  advantage  of  defects  of  form  by  motion  to 
make  more  definite  and  certain.*'^ 

In  equity  a  decree  overruling  a  demurrer  tests  and  determines  the 
sufficiency  of  the  pleading  as  determined  by  the  demurrer.®*^  It  is 
generally  held,  however,  that  the  court  may  overrule  the  demurrer  and 
reserve  to  defendant  the  benefit  thereof  until  final  hearing." 

E.  Right  To  Set  Aside  or  ]\Iodify  Ruling.  —  As  a  general  rule 
a  mere  order  sustaining  or  overruling  a  demurrer  may  be  set  aside 
at  any  time  before  judgment,*'^  or  may  be  disregarded  in  entering  judg- 
ment.*^^  It  has,  however,  been  held  that,  where  a  demurrer  in  an 
equity  case  is  overruled  without  leave  to  rely  on  it  in  the  answer, 
the  chancellor  cannot  reverse  his  ruling  on  the  hearing  on  the  merits^" 

F.  Ascertainment  of  Damages.  —  Where  final  judgment  is  ren- 
dered on  demurrer  in  favor  of  a  party  claiming  affirmative  relief,  he 
may  ordinarily  proceed  by  inquest  of  damages  as  on  default.'^  A 
reference  may  be  ordered  as  in  other  cases  if  necessary.'^ 


64. 

63  N 
65. 

794. 
66. 
67. 


Kleckner  v.  Turk,  45  Neb.  176, 

W.  469. 

Caldwell  v.  Brown,  6  Ohio  C.  C. 


Turner  v.  Durr  (Ala.),  55  So.  230. 
Snyder  v.  De  Forest  Wireless 
Tel.   Co.,   154  Fed.   142. 

In  such  case  it  is  better  practice  to 
make  a  special  order  to  that  effect,  but 
when  the  court  does  not  take  the  bill 
as  confessed,  and  appoints  a  master 
to  hear  the  case  on  the  merits,  he  will 
be  held  to  have  intended  to  reserve  the 
benefit  of  the  demurrer.  Town  of 
Westminster  v.  Willard,  65  Vt.  266,  26 
Atl.  952. 

Whether  or  not  this  shall  be  done  is 
discretionary  with  the  chancellor.  State 
V.   Massey,   72   Vt.   210,   47   Atl.    834. 

Where  the  questions  are  reserved, 
going  to  trial  on  the  merits  after 
demurrer  overruled  is  not  a  waiver. 
Town  of  Westminster  v.  Willard,  65 
Vt.  266,   26   Atl.   952. 

68.  111.— Dowie  v.  Priddle,  216  111. 
553,  75  X.  E.  243,  affirming  116  111. 
App.  184;  Fort  Dearborn  Lodge  f. 
Klein,  115  111.  177,  3  X.  E.  272.  Ind. 
First  Nat.  Bank  v.  Williams,  126  Ind. 
423,  26  N.  E.  75.  la.— Blackett  v. 
Ziegler.  147  Iowa  167,  125  X.  W.   874. 

Ky Miller    v.    Eice,    9    Ky.    L.    Eep. 

(abstract)  620;  Baker  &  Eubel  v. 
Whips,  6  Ky.  L.  Eep.  307. 

A  ruling  sustaining  a  demurrer  is 
not  the  law  of  the  case  so  as  to  pre- 
clude the  court  from  overruling  a  sec- 


ond one  after  an  amendment  which 
adds  no  material  averment  to  the 
pleading,  but  if  there  is  any  inconsist- 
ency in  the  two  rulings,  the  last  pre- 
vails. "Parties  to  a  litigation  have 
no  vested  right  in  the  court's  mistakes 
to  prevent  their  correction  at  any  time 
before  final  judgment  is  entered."  Dar- 
ling V.  Blazek,  142  Iowa  355,  120  N.  W. 
961. 

Though  the  erroreous  order  was  made 
by  another  judge.  Fort  Dearborn 
Lodge  V.  Klein,  115  111.  177,  3  X.  E. 
272. 

69.  The  court  may  subsequently  dis- 
regard an  erroneous  ruling  sustaining 
a  demurrer.  Stevenson  v.  Flournoy,  89 
Ky.  561,  13  S.  W.  210;  Alexander  v. 
De  Kermel,  81  Ky.  345. 

Where  the  court  merely  files  an  opin- 
ion to  the  effect  that  the  bill  will  be 
dismissed  in  part,  but  makes  no  order 
to  that  effect,  he  may  ignore  it  and 
overrule  the  demurrer.  Shipley  v.  Ja- 
cob Tome  Institute,  99  Md.  520,  58 
Atl.  200. 

70.  Bovd  V.  Sims,  87  Tenn.  771,  11 
S.  W.  948. 

71.  Idaho Eev.  Codes,  §4409.    Lad. 

Burns'  Ann.  St.,  1908,  §350;  Miller  v. 
Eovee,  60  Ind.  189.  la.— Code,  §3565. 
Me.— Hanley  v.  Sutherland,  74  Me.  212. 
Miss.— See  Code,  1906,  §811.  Tenn, 
Shannon's  Code,  §§4681,  4658,  6082. 
Utah.— Comp.  Laws,   1907,   §3171. 

72.  Idaho  Eev.  Codes,  §4409.  See 
4he  title  "EeCerences." 
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G.  Effect  of  Final  Judgment.  —  A  dismissal  of  a  bill  in  equity 
carries  with  it  a  cross-billJ^  The  effect  of  a  judgment  on  demurrer 
as  res  adjudicata  is  fully  treated  in  a  separate  article/* 

XVIII.  RIGHT  TO  AMEND  OR  PLEAD  OVER.  —  A.  Right  To 
Amend  After  Demurrer  Sustained.  —  1.  In  Equity.  —  In  equity, 
leave  may  be  granted  to  amend  where  the  defect  can  be  remedied  in 
that  manner  and  substantial  justice  requires  it,  the  matter  being  large- 
ly discretionary."  Leave  may  be  denied  where  the  pleader  has  been 
guilty  of  laches.^^  As  a  rule  terms  will  not  be  imposed  where  the 
demurrer  is  sustained  on  a  ground  assigned  ore  tenusJ''  A  party 
cannot  complain  that  leave  to  amend  was  not  granted  where  he  did 
not  ask  for  it.'^^ 

2.  At  Law  and  Under  the  Codes.  —  In  jurisdictions  where  the 
common-law  system  of  pleading  prevails  the  matter  of  allowing  an 
amendment  is  discretionary  with  the  court.''' 

Under  the  codes  and  practice  acts  of  the  various  states  on  sustaining  a 


73.  In  equity,  where  defendants  de- 
mur and  also  file  an  answer  in  the  na- 
ture of  a  cross-bill,  sustaining  the  de- 
murrer and  dismissing  the  bill  carries 
with  it  the  cross-bill,  and  it  is  error 
to  retain  the  latter  for  trial.  Johnam- 
sen  V.  Traver,  Cashin  &  Co.,  74  Ga. 
402. 

See  generally  the  titles  "Cross- 
Bills;'*  "Dismissal  and  Nonsuit." 

74.  See  the  title  "Judgment." 

75.  U.  S. — National  Bank  v.  Carpen- 
ter, 101  U.  S.  567,  25  L.  ed.  815; 
McKemy  v.  Supreme  Lodge,  A.  O.  U. 
W.,  180  Fed.  961,  104  C.  C.  A.  117. 
Md. — On  motion,  on  such  terms  as  may 
be  deemed  reasonable.  Pub.  Gen.  Laws, 
art.  16,  §J52,  p.  425.  See  Keerl  v. 
Keerl,  28  Md.  157.  Mass. — Phoenix 
Ins.  Co.  V.  Abbott,  127  Mass.  558; 
Merchants  Bank  v.  Stevenson,  7  Allen 
489.  Pa. — Equity  rule  35;  Darlington 
V.  Clemson,  41  Pa.  Super.  Ct.  309.  Va. 
Tidball  v.  Shenandoah  Nat.  Bank,  98 
Va.  768,  37  S.  E.  318. 

Joining  an  improper  party  plaintift 
is  curable  by  amendment.  Hubbard  v. 
Manhattan  Trust  Co.,  87  Fed.  51,  30 
C.  C.  A.  520. 

The  chancellor's  ruling  will  not  be 
reversed  except  for  an  abuse  of  dis- 
cretion. Foss  V.  People's  Gas  Light 
&  Coke  Co.,  241  111.  238,  89  N.  E.  351, 
affirming    145  111.   App.  215. 

The  bill  should  iiot  be  dismissed  un- 
less the  defects  cannot  be  cured  by 
amendment,  or  the  complainant  de- 
clines to  amend.     Brassington  v.  Wal- 
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dron,  143  Mich.  364,  107  N.  W.  100; 
Lamb  v.  Jeffrey,  41  Mich.  719,  3  N.  W. 
204. 

The  proper  order  is  demurrer  sus- 
tained, with  leave  to  amend,  and  upon 
failure  to  amend,  bill  dismissed.  Fooks 
V.  Purnell,  101  Md.  321,  61  Atl.  582. 

In  Foss  t\  People's  Gas  Light  & 
Coke  Co.,  241  111.  238,  89  N.  E.  351, 
affirming  145  111.  App.  215,  refusal  of 
leave  to  amend  a  bill  after  a  second 
demurrer  had  been  sustained  was  held 
not  to  be  an  abuse   of   discretion. 

Where  a  decree  sustaining  a  demur- 
rer is  affirmed,  leave  will  not  be 
granted  to  withdraw  the  demurrer  and 
defend  on  the  merits.  Bailey  v.  Hold- 
en,  50  Vt.  14. 

76.  Merchants  Bank  v.  Stevenson,  7 
Allen  (Mass.)  489. 

77.  Taylor  v.  Holmes,  14  Fed.  498; 
Pearson  r.  Tower,  55  Nl  H.  215. 

78.  Mich.— Aldine  Mfg.  Co.  v.  Phil- 
lips, 118  Mich.  162,  76  N.  W.  371,  42 
L.  R.  A.  531.  Pa Darlington  v.  Clem- 
son, 41  Pa.  Super.  Ct.  309.  W.  Va. 
Pickens'  Exrs.  v.  Kniseley,  36  W.  Va. 
794,  15  S.  E.  997. 

79.  Such  discretion  will  not  be  in- 
terfered with  unless  plainly  abused. 
McKemy  v.  Supreme  Lodge,  A.  O.  U. 
W.,  180  Fed.  961,  104  C.   C.  A.  117._ 

The  usual  course  is  to  permit  plaintiff 
to  withdraw  his  joinder  in  a  demurrer 
to  the  whole  declaration  and  to  amend, 
if  the  defect  can  be  cured  by  amend- 
ment. Hart  V.  Baltimore  &  O.  R.  Co., 
6  W.  Va.  336. 
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demurrer  leave  may  be  granted  to  the  unsuccessful  party  to  amend,'" 


80.    Alabama Code,     1907,     §5370; 

Ellis   &   Co.   V.  Brannon,  161  Ala.   573, 
49  So.  1034. 

Arkansas.  —  Kirby's  Dig.,  §6095; 
Adams  v.  Primmer  (Ark.),  144  S.  W. 
522. 

An  amendment  should  be  permitted 
almost  as  a  matter  of  course.  Dicker- 
son  V.  Hamby,  96  Ark.  163,  131  S.  W. 
674. 

California.  — Code  Civ.  Proc,  §472. 

Plaintiff  has  not  an  absolute  right 
to  amend,  but  the  matter  is  one  of 
grace.  Billesbach  v.  -Larkey  (Cal.), 
120  Pae.  31;  Buckley  v.  Howe,  86  Cal. 
596,  25  Pac.  132. 

The  matter  is  discretionary,  and  the 
court's  action  will  not  be  interfered 
with  on  appeal  unless  a  clear  abuse  of 
discretion  is  shown.  Billesbach  f.  Lar- 
key  (Cal.),  120  Pac.  31;  Stewart  v. 
Douglass,  148  Cal.  511,  83  Pac.  699; 
(Loeffler  v.  Wright,  13  Cal.  App.  224, 
109  Pac.  269. 

Refusal  of  leave  cannot  be  held  to 
be  an  abuse  of  discretion  where  there 
is  nothing  in  the  record  to  show  that 
plaintiff  asked  leave  to  amend  in  any 
designated  particular,  or  in  any  way 
specified  the  nature  of  any  proposed 
amendment.  Marsh  v.  Lott,  156  Cal. 
643,  105  Pac.  968;  Bell  V.  Bank  of  Cali- 
fornia, 153  Cal.  234,  94  Pac.  889; 
Kleinelaus  v.  Dutard,  147  Cal.  245,  81 
Pac.  516. 

If  the  complaint  states  a  cause  of 
action,  it  is  an  abuse  of  discretion  ap- 
parent on  the  face  of  the  record  to 
sustain  a  demurrer  on  any  ground  with- 
out leave  to  amend.  Schaake  v.  Eagle 
Automatic  Can  Co.,  135  Cal.  472,  63 
Pac.  1025,  67  Pac.  759. 

Connecticut.— Gen.  St.,  1902,  §611; 
Hunter's  Appeal,  71  Conn.  189,  41  Atl. 
557;  Village  of  Chester  v.  Leonard,  68 
Conn.  495,  37  Atl.  397. 

Idaho In  justice  court,  if  a  demur- 
rer to  the  complaint  or  answer  is  sus- 
tained, plaintiff  or  defendant  may 
amend  within  such  time,  not  exceed- 
ing two  days,  as  the  court  allows.  Eev. 
Code,  §4673. 

Indiana.— Ann.  St.,  1908,  §347. 

Iowa. — Code,  §3565;  Eosenbaum  v. 
Council  Bluffs  Ins.  Co.,  37  Fed.  7. 

Kansas.— Gen.  St.,  1909,  §5735. 
Where    an    answer    had     been     held 
good  when  attacked   at   two   previous 


trials,  it  was  held  error  to  refuse  leave 
to  amend  on  sustaining  a  demurrer 
thereto.  Leitz  v.  Eayner  &  Co.,  37 
Kan.  470,  15  Pac.  571. 

Kentucky. — Code  Civ.  Pr.,  §94;  Lucile 
Mining  Co.  i".  Fairbanks,  Morse  &  Co., 
27  Ky.  L.  Eep.  1100,  87  S.  W.  1121. 

Maine.-Rev.  St.,  1903,  e.  84,  §35; 
Bradbury  v.  Tarbox,  95  Me.  519,  50 
Atl.  710;  Goodhue  v.  Luce,  82  Me.  222, 
19  Atl.  440;  Plaisted  v.  Walker,  77  Me. 
459;  Maine  Central  Institute  V.  Has- 
kell, 71  Me.  487;  Wakefield  v.  Little- 
field,  52  Me.  21. 

On  sustaining  a  demurrer  filed  at 
the  second  term  to"  a  plea  in  bar,  the 
judge  at  nisi  prius  has  discretionary 
power  to  permit  defendant,  in  further- 
ance of  justice,  to  plead  anew.  May- 
berry  V.  Brackett,  72  Me,  102. 

The  motion  for  leave  to  plead  anew 
in  such  case  must  be  made  at  the 
term  when  the  demurrer  is  passed  up- 
on, and  before  exceptions.  Mayberry 
v.  Brackett,  72  Me.  102. 

On  sustaining  a  demurrer  to  a  plea 
puis  darrein  continuance,  the  court  has 
discretionary  power  to  award  a  re- 
pleader on  proper  terms  where  justice 
seems  to  require  it.  Augusta  v.  Moul- 
ton,  75  Me.  551. 

Massachusetts. — The  statute  provides 
that  "the  court  shall  make  an  order 
relative  to  the  filing  of  an  answer  or 
replication  or  a  trial  of  the  facts." 
Eev.  Laws,  1902,  c.  173,   §17,  p.   1553. 

May  allow  the  declaration  to  be 
amended.  Moran  v.  Dunphy,  177  Mass. 
485,  59  N.  E.  125. 

If  an  answer  in  abatement  is  over- 
ruled on  demurrer,  "the  defendant, 
within  such  time  as  the  court  orders, 
shall  in  a  personal  action  answer,  and 
in  a  real  or  mixed  action  plead,  to  the 
merits."  Kev.  Laws,  1902,  c.  173,  §19, 
p.  1553. 

Eefusal  to  allow  an  amendment  as 
discretionary.  Fay  r.  Boston  &  W.  St. 
E.   Co.,   196'  Mass.   329,   82   X.  E.   7. 

Minnesota. — Eev.  Laws,  1905,  §4156. 
Though,  on  reversing  an  order  over- 
ruling a  demurrer,  the  supreme  court 
has  power  to  grant  leave  to  amend,  it 
-will  rarely  do  so,  but  will  leave  the 
matter  of  amendment  to  be  decided  by 
the  trial  court.  Haven  v.  Place,  28 
Minn.    551,    11    N.    W.    117;    Farley    v. 
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on  proper  terms,"  and  this  is  particularly  true  in  the  ease  of  special 
demurrers  going  to  defects  of  form.^^     That  several  demurrers  have 


Kittson,  27  Minn.  102,  6  N.  W.  450, 
7  N.  W.  267. 

Mississippi. — Seharff  v.  Lisso,  63 
Miss.  213;  Metcalf  V.  Grover,  55  Miss. 
145. 

Where  plaintiff's  demurrer  to  a  plea 
is  sustained,  "the  judgment  shall  be 
that  defendant  do  answer  over  to  the 
declaration;  but  he  shall  be  compelled 
to  plead  to  the  merits,  and  the  plaintiff 
shall  not  be  delayed  of  his  trial." 
Miss.  Code,  1906,  §756;  Tittle  v.  Bon- 
ner, 53  Miss.  578. 

Eespondeat  ouster  is  the  proper  judg- 
ment in  such  case,  though  issue  has 
been  joined  on  other  pleas  on  file. 
Drane  v.  Board  of  Police,  42  Miss. 
264. 

Missouri.— -Rev.  St.,  1909,  §§1803, 
1824;  Munford  V.  Keet,  154  Mo.  36, 
55  S.  W.  271;  Comstock  v.  Davis,  51 
Mo.  569. 

Montana.— Eev.    Codes,    1907,    §6591. 

In  justice  court.  Mont.  Eev.  Codes, 
1907,  §7012. 

Nebraska Comp.   St.,   1911,    §6717; 

Merrill  v.  Wright,  54  Neb.  517,  74 
N.   W.   955. 

In  the  county  court.  Naraeong  v. 
Graves,  8  Neb.  443. 

On  sustaining  a  demurrer  for  non- 
joinder of  parties,  the  suit  should  not 
be  dismissed  without  giving  plaintiff 
an  opportunity  to  bring  them  in.  Alex- 
ander t\  Thacker,  30  Neb.  614,  46 
N.   W.   825. 

New    York.— Code    Civ.   Proc,    §497. 

In  justice  court.  N.  Y.  Code  Civ. 
Proc,   §2939. 

North  Carolina.— Eev.,  1905,   §505. 

North  Dakota. — Eev.  Codes,  1905, 
§6882. 

Ohio Code,  1910,   §11,365. 

Oklahoma. — Comp.  Laws,  1909,  §5681. 

Oregon. — L.  O.  L.,  §101;  Sears  v. 
Dunbar,    50    Ore.   36,   91    Pac.    145. 

After  remand  on  affirming  a  decree 
sustaining  a  demurrer,  the  trial  court 
has  discretionary  power  to  allow  an 
amendment.  Fowle  V.  House,  30  Ore. 
305,  47  Pac.  787. 

South  Carolina. — Code  Civ.  Proc, 
§193. 

South  Dakota.  — Code  Civ.  Proc, 
§149. 

Tennessee Shannon's  Code,  §4656. 
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Washington. — In  State  v.  Superior 
Court,  62  Wash.  556,  114  Pac.  427,  it 
was  held  not  error  to  refuse  leave  to 
amend  where  application  was  not  made 
until  nearly  two  years  after  the  de- 
murrer was  sustained. 

Wisconsin.— St.,   1898,   §2686. 

The  order  should  not  provide  for 
judgment  absolutely,  but  should  be  with 
leave  to  plead  over,  and  should  grant 
a  reasonable  time  therefor.  Schmidt 
V.  Joint  School  Dist.,  146  Wis.  635,  132 
N.  W.  583. 

Wyoming.— Comp.  St.,  1910,  §4439. 

Is  discretionary.  Bonnifield  v.  Price, 
1    Wyo.    172. 

81.  Minn.  Eev.  Laws,  1905,  §4156; 
Ore.,  L.   O.  L.,    §101. 

Upon  Terms. — Mass.  Eev.  Laws,  19n2, 
c.  173,  §49,  p.  1558;  Wakefield  v.  Lit- 
tlefield,  52  Me.  21. 

Upon  Such  Terms  as  May  Be  Just. 
Mont.— Eev.  Codes,  1907,  §6591.  N.  Y. 
Code  Civ.  Proc,  §497.  N.  C— Eev., 
1905,  §506.  N.  D.— Eev.  Codes,  1905, 
§6882.  S.  C— Code  Civ.  Proc,  §193. 
Wis St.,  1898,  §2686. 

With  or  without  costs,  as  the  court 
may  order.  Ark. — Kirby's  Dig.,  §6095. 
Kan.— Gen.  St.,  1909,  §5735.  Neb. 
Comp.  St.,  1911,  §6717.  Ohio — Code, 
1910,  §11,365.  Okla.— Comp.  Laws, 
1909,  §5681.  Wyo.— Comp,  St.,  1910, 
§4439. 

On   Payment   of   Costs Ind. — Upon 

such  terms  as  the  court  may  direct,  and 
on  payment  of  costs  occasioned  by  the 
demurrer.  Burns'  Ann.  St.,  1908,  §347. 
Ky. — Must  in  all  cases  pay  the  costs 
resulting  from  the  demurrer.  Civ.  Code 
Pr.,  §94.  Me.  —  Upon  payment  of 
costs  from  the  time  when  the  demurrer 
was  filed.  Eev.  St.,  1903,  c  84,  §35. 
Bradbury  v.  Tarbox,  95  Me.  519,  50 
Atl.  710.  Mo. — Must  pay  double  costs 
where  a  second  pleading  is  held  insuffi- 
cient.    Eev.  St.,  1909,  §1825. 

Costs  should  not  be  granted  abso- 
lutely on  sustaining  a  demurrer,  but 
only  as  a  condition  of  pleading  over. 
Schmidt  V.  Joint  School  Dist.,  146  Wis. 
635,  132  N.  W.  583. 

82.  Brunswick  &  W.  E.  Co.  v.  Hart 
Lumb.  Co.,  6  Ga.  App.  583,  65  S.  E. 
299. 

"Demurrers   for   ambiguity   and   un- 
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been  previously  filed  and  sustained  does  not  necessarily  preclude  the 
allowance  of  further  amendments  in  the  absence  of  a  statutory  pro- 
vision to  the  contrary.®^ 

By  statute  in  some  states  no  further  amendment  may  be  allowed 
after  a  second^*  or  third^^  pleading  has  been  held  insufficient  on  de- 
murrer. 


certainty  are  in  aid  of  the  pleading, 
and  contemplate  an  amendment  in  the 
particulars  specified  in  them."  Schaake 
f.  Eagle  Automatic  Can  Co.,  135  Cal. 
472,  63  Pac.  1025,  67  Pac.  759. 

Plaintiff  to  meet  a  special  demurrer 
may  amend  as  a  matter  of  course,  or 
may  be  compelled  to  do  so  on  pain  of 
dismissal.  Wrightsville  &  T.  E.  Co. 
V.  Vaughan,  9  Ga.  App.  371,  71  S. 
E.   691. 

On  the  hearing  the  court  may  give 
opportunity  to  amend  to  avoid  a  dis- 
missal. Bonders  r.  Carolina  Cement 
Co.,    3    Ga.    App.    99,    59    S.    E.    467. 

"The  proper  judgment  on  a  special 
demurrer  going  only  to  the  meagerness 
of  the  allegations  is  not  a  peremptory 
judgment  of  dismissal  of  the  action, 
but  a  judgment  requiring  plaintiff  to 
amend  and  to  make  his  petition  more 
certain  in  the  particulars  wherein  he 
has  been  delinquent,  and  then  if  he 
refuses  to  amend,  the  petition  may  be 
dismissed,  if  the  delinquency  relates 
to  the  entire  cause  of  action,"  Mc- 
Swain  v.  Edge,  6  Ga.  App.  9,  64  S. 
E.  116. 

In  Buchan  v.  Williamson,  131  Ga. 
501,  62  S.  E.  815,  it  was  held  error  to 
refuse  a  request  that  if  special  de- 
murrers were  sustained,  a  time  within 
which  amendments  could  be  made 
should  be  designated  in  the  order,  and 
to  sustain  a  demurrer  containing  both 
general  and  special  grounds  generally 
in  the  absence  of  counsel  and  dismiss 
the  case  without  giving  any  opportuni- 
ty to  amend. 

After  a  special  demurrer  for  mis- 
joinder of  counts  has  been  sustained 
plaintiff  mav  be  permitted  to  amend. 
Hudson  V.  McNear,  99  Me.  406,  59  Atl. 
546. 

83.  May  allow  an  amendment  after 
two  special  demurrers  sustained  on 
terms.  Wilbur  v.  Abbot,  6  Fed.  817. 

In  Missouri,  the  statute  provides  that 
where  the  second  pleading  is  held  in- 
suflBcient,  the  party  filing  it  shall  pay 
double  costs  and  file  a  like  pleading 
instanter,  or  in  default  thereof  the 
court    shall    proceed    as    if    no    second 


pleading  had  been  filed.    Eev.  St.,  1909, 
§1825. 

84.  On  sustaining  a  demurrer  to  a 
plea  filed  after  sustaining  a  demurrer 
to  a  former  one,  "further  leave  to 
plead  shall  not  be  granted."  Miss  Code, 
1906,  §756. 

Eespondeat  ouster  is  not  the  proper 
judgment  in  such  case.  Tittle  v.  Bon- 
ner, 53  Miss.  578. 

This  provision  applies  only  where  the 
first  demurrer  is  sustained  by  the  court 
and  not  where  defendant  confesses  it 
and  pleads  over.  State  v.  Morgan,  59 
Miss.  349. 

85.  In  Missouri,  the  statute  provides 
that  if  a  third  pleading  is  held  insuffi- 
cient on  demurrer  or  motion  to  strike 
out,  the  party  filing  it  shall  pay  treble 
costs,  and  no  further  pleading  shall  be 
filed,  but  judgment  shall  be  rendered. 
Eev.  St.,  1909,  §1826;  Tapana  v.  Shaff- 
ray,  97  Mo.  App.  337,  71  S.  W.  119. 

The  statute  is  mandatory  and  leaves 
no  discretion  to  the  court.  Beardslee 
V.  Morgner,  73  Mo.  22. 

It  is  penal,  and  the  judgment  given 
thereunder  must  not  exceed  its  ex- 
press provisions.  It  should  be  the  usual 
judgment  on  demurrer,  with  treble 
costs,  and  dismissing  the  petition,  thus 
leaving  plaintiff  free  to  institute  a 
new  suit.  Eendering  a  final  judgment 
on  the  merits  is  error.  Gordon  v.  Bur- 
ris,  125  Mo.  39,  28  S.  W.  191;  Swing 
V.  Karges  Furniture  Co.,  150  Mo.  App. 
574,  131  S.  W.  153;  Bennett  v.  South- 
ern Bank,  61  Mo.  App.  297, 

It  is  equally  applicable  where  pre- 
vious petitions  have  been  adjudged  in- 
sufficient on  appeal  from  rulings  hold- 
ing them  sufficient.  Sidway  v.  Mis- 
souri Land  &  Livestock  Co.,  197  Mo. 
359,  94  S.  W.  855, 

It  applies  only  when  the  pleading  has 
been  adjudged  insufficient  on  demurrer 
or  motion  to  strike  out,  and  not  where 
its  sufficiency  has  been  tested  by  ob- 
jections to  evidence,  Spurlock  v.  Mis- 
souri Pac.  E.  Co.,  93  Mo.  13,  5  S, 
W.    15. 

It   does   not   cover  voluntary  amend- 
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Where  leave  is  required,  a  party  desiring  to  amend  must  apply 
therefor,  and  if  he  does  not  do  so  he  cannot  complain  that  leave  was 
not  granted,*"  It  has  been  held  that  where  a  demurrer  is  sustained 
to  a  separate  cause  of  action  or  defense,  leave  to  amend  relates  only 
to  the  part  so  attacked.*^ 

The  pleader  is  not  required  to  amend,  hut  may  stand  on  his  pleading 
and  suffer  judgment,**  and  by  so  doing  he  does  not  lose  the  right  to 
claim  error  in  the  ruling.*^ 

Time.  —  In  some  states  where  time  to  amend  is  given,  it  runs  from 
the  service  of  notice  of  the  decision  or  order,""  or,  if  the  party  against 
whom  the  decision  is  made  is  in  court,  from  the  making  of  the  decision 
or  order."^  Until  the  expiration  of  the  time  allowed,  the  case  is  deemed 
pending  in  the  court  that  sustained  the  demurrer,  though  no  amended 
pleading  has  in  fact  been  filed.''^ 

Sufficiency  of  Amendment.  —  An  amended  pleading  substantially  the 
same  as  the  original  one,®^  or  which  does  not  obviate  the  defects 
reached  by  the  demurrer,"*  may  be  stricken  out. 


ments.  Barton  Bros.  v.  Martin,  54  Mo. 
App.   134. 

It  does  not  apply  where  the  third 
amended  petition  states  a  cause  of  ac- 
tion after  defendant's  motion  to  strike 
out  a  portion  of  it  has  been  sustained. 
Both  Tool  Co.  V.  Champ  Spring  Co., 
122   Mo.   App.    603,  '84   S.   W.   183. 

Demurrant  does  not  waive  his  rights 
by  answering,  particularly  where  he 
moves  to  strike  the  pleading  and  in  ar- 
rest of  judgment  and  saves  exceptions 
to  such  rulings.  Beardslee  v.  Morgan, 
73  Mo.  22.  See  also,  Eoth  Tool  Co. 
V.  Champ  Spring  Co.,  108  Mo.  App.  618, 
84  S.  W.  183;  Dyer  v.  Hughes,  89  Mo. 
App.    484. 

As  to  costs  in  such  case  see,  Sid- 
way  V.  Missouri  'Land  &  Livestock  Co., 
197  Mo.  359,  94  S.  W.  855. 

86.  Wilson  v.  Com.,  99  Ky.  167,  35 
S.  W.  274;  Devoss  v.  Gray,  22  Ohio 
St.    159. 

87.  Though  it  is  proper  to  serve  an 
entirely  new  pleading,  the  other  parts 
must  be  realleged  as  they  originally 
stood.  Genung  v.  Hawkes,  132  N.  Y. 
Supp.  274. 

88.  Ellis  &  Co.  V.  Brannen,  161  Ala. 
573,  49  So.  1034;  Comstock  v.  Davis, 
51  Mo.  569. 

See  al&o,  XVII,  supra. 

89.  O'Donnell  V.  Sargent,  69  Conn. 
476,   38   Atl.    216. 

Plaintiff  is  not  precluded  from  com- 
plaining of  the  sustaining  of  a  de- 
murrer to  the  declaration  because  he 
declines  to  amend  and  asks  for  a  dis- 
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missal  for  the  reason  that  he  consid- 
ers his  pleading  sufiScient.  Davis  V. 
Woods,   95   Miss.   432,  48   So.   961. 

90.  Cal.— Code  Civ.  Proc.,  §476. 
Mont.— Eev.  Codes,  1907,  §6594.  Utah. 
Comp.   Laws,   1907,   §3009. 

91.  Mont.  Eev.  Codes,  1907,  §6594; 
Utah  Comp.  Laws,   1907,  §3009. 

92.  Ex  parte  Joutsen,  154  Cal.  540, 
98  Pac.  391;  Ex  parte  Barry,  85  Cal. 
603,  25  Pac.  256,  20  Am.  St.  Eep.  248; 
Leavenworth,  N.  &  S.  E.  Co.  v.  Wil- 
kins,   45   Kan.   674,   26   Pac.    16. 

93.  Ark. — McWhorter  v.  Andrews, 
53  Ark.  307,  13  S.  W.  1099;  Goodwin  V. 
Eobinson,  30  Ark.  535.  Colo.  _  En- 
right  V.  Midland  Sampling  &  Ore  Co., 
33  Colo.  341,  '80  Pac.  1041;  Heaton 
V.  Myers,  4  Colo.  59.  Fla. — Hays  v. 
Weeks,  57  Fla.  73,  48  So.  997.  la. 
Town  of  Waukon  v.  Strouse,  74  Iowa 
547,  38  N.  W.  408.  Neb.— Eeed  v. 
Eeed,  70  Neb.  779,  98  N.  W.  73. 

It  is  error  to  strike  an  amended  com- 
plaint which  states  a  cause  of  action. 
Hays  V.  Peavey,  43  Wash.  163,  86 
Pac.    170. 

If  the  amended  petition  differs  in 
any  material  respect  from  the  original, 
it  is  error  to  strike  it  from  the  files, 
but  such  error  is  not  prejudicial  unless 
the  amended  petition  states  a  cause  of 
action.  Wheeler  v.  Barker,  51  Neb. 
846,  71  N.  W.  750. 

94.  Blackett  v.  Ziegler,  147  Iowa 
167,  125  N.  W.  874. 

By  answering  the  amended  petition 
defendant    accepts   the    amendment   as 
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After  amendment  the  original  pleading  and  the  demurrer  thereto 
cease  to  be  a  part  of  the  record  for  the  purposes  of  the  trial,  and  the 
cause  stands  for  hearing  or  trial  on  the  amended  pleading  the  same 
as  if  no  other  had  ever  been  filed.^^ 

B.  Right  To  Plead  Over  After  Demurrer  Overruled,  —  1.  In 
Equity.  —  In  equity,  on  the  overruling  of  a  demurrer,  the  respondent 
is  ordinarily  permitted  to  answer  over  to  the  merits,^^  on  proper 
terms,^'^  and  if  he  fails  to  do  so,  the  bill  is  taken  as  confessed.»«  Wliere 


curing  any  defect  in  the  original  peti- 
tion and  elects  to  submit  the  issues  on 
the  merits.  Marshall  Ice  Co.  v.  La 
Plant   (Iowa),  111  N.  W.  1016. 

95.  Hume  v.  Woodruff,  26  Ore.  373, 
38  Pac.  191. 

96.  U.  S. — Under  equity  rule  34  de- 
fendant has  an  absolute  right  to  an- 
swer, and  the  court  has  no  right  to 
impose  arbitrary  conditions.  Jackson 
Skirt  &  Novelty  Co.  v.  Eosenbaum,  190 
Fed.  197. 

Connecticut Lamphear  v.  Bucking- 
ham, 33  Conn.  237. 

Florida. — He  is  required  to  answer. 
Gen.  St.,  1906,  §1873. 

Maine. — On  good  cause  shown.  Port- 
land, S.  &  P.  E.  Co.  V.  Boston  &  M. 
E.    Co.     65   Me.    122. 

In  Maryland,  unless  the  court  is  sat- 
isfied that  the  demurrer  was  intended 
for  vexation  and  delay,  "the  defendant 
shall  be  required  to  answer  the  bill, 
or  so  much  thereof  as  may  be  covered 
by  the  .  .  .  demurrer,  at  such  time 
as,  consistently  with  justice  and  the 
rights  of  the  defendant,  the  same  can 
be  reasonably  done."  Pub.  Gen.  Laws, 
art.  16,  §153,  p.  425. 

An  order  overruling  the  demurrer 
and  directing  the  demurrants  to  pay 
the  costs  of  the  demurrer  and  to  an- 
swer within  twenty  days  is  in  proper 
form.  Collateral  Security  Bank  v. 
Fowler,  42  Md.  393. 

An  unsuccessful  appeal  from  the  or- 
der will  not  deprive  defendants  of  the 
privilege.  Trego  v.  Skinner,  42  Md. 
426. 

MicUgan. — Chancery  rule  9,  subd.  c.; 
Fitsehen  v.  Olson,  155  Mich.  320,  119 
N.  W.  3. 

In  Tennessee,  the  statute  provides 
that  defendant  shall  answer.  Code, 
§6205.      ■ 

In  Mississippi,  the  statute  provides 
that  defendant  shall  answer  within  such 
reasonable  time  as  the  court  may  re- 


quire, but  an  answer  may  be  required 
to  be  filed  at  the  same  term,  and 
should  be  where  the  demurrer  is  mere- 
ly for  delay.  Code,  1906,  §601;  Mem- 
phis &  v.  E.  Co.  V.  Owens,  60  Miss. 
227. 

In  Virginia,  defendant  may,  in  the 
discretion  of  the  court,  be  required  to 
answer   forthwith.     Code,  §3273. 

In  West  Virginia,  the  statute  pro- 
vides that  there  shall  be  a  rule  upon 
defendant  to  answer  forthwith.  Code, 
§3850. 

In  Vermont. — On  sustaining  a  decree 
overruling  a  demurrer  it  is  discretion- 
ary with  the  supreme  court  to  remand 
the  case  for  trial  or  for  final  decree, 
but  it  will  not  remand  for  final  decree 
without  exceptional  circumstances. 
State  V.  Massey,  72  Vt.  210,  47  Atl. 
834;  Stewart  v.  Flint,  57  Vt.  216.  Leave 
denied.    Bailey  v.  Holden,  50  Vt.  14. 

97.  On  iust  and  reasonable  terms. 
Portland,  S.  &  P.  E.  Co.  v.  Boston  & 
M.  E.  Co.,  65  Me.  122. 

In  Maryland,  the  statute  provides 
that  demurrant  "shall  pay  to  the  op- 
posite party  the  sum  of  ten  dollars,  and 
the  costs  thereof,  and  be  in  contempt 
until  the  said  sum  of  money  and  costs 
are  fully  paid,  unless  the  court  shall 
otherwise  specially  order."  Pub.  Gen. 
Laws,  art.  16,  §154,  p.  425;  Collateral 
Security  Bank  v.  Fowler,  42  Md.  393. 

The  costs  in  such  case  are  to  be  con- 
fined to  those  accruing  on  the  demur- 
rer.    Dennison  v.  Yost,  61  Md.  139. 

Terms  may  be  imposed  where  the  de- 
murrer is  frivolous.  Merrimac  Mat- 
tress Co.  V.  Schlesinger,  124  Fed.  237. 

98.  Fla.-Gen.  St.,  1906,  §1873.  111. 
Gage  V.  Griffin,  103  HI.  41.  Md — Pub. 
Gen.  Laws,  art.  16,  §153,  p.  425.  Tenn. 
Shannon's  Code,  §6205. 

Does  not  waive  the  objection  that 
there  is  an  adequate  remedy  at  law. 
Gage  V.  Griffin,  103  111.  41. 
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an  answer  is  filed  witli  tiie  demurrer,  no  order  to  answer  over  is 
necessary."" 

2.  At  Law  and  Under  the  Codes.  — Under  the  common-law  sys- 
tem of  pleading,  on  the  overruling  of  a  demurrer  the  demurrant  has 
no  right  to  plead  further.^ 

Under  the  codes  and  practice  acts  of  the  various  states  where  a  de- 
murrer is  overruled  the  demurring  party  may  generally  plead  over,- 


99.  O'Hare  v.  Downing,  130  Mass. 
16. 

1.  Lamphear  v.  Buckingham,  33 
Conn.  237. 

2.  Ark.— Kirby's  Dig.,  §6144.  Cal. 
Code  Civ,  Proc,  §472.  Conn.  —  Gen. 
St.,  1902,  §611;  Rogers  V.  Hendrick,  82 
Atl.  590;  Hunter's  Appeal,  71  Conn. 
189,  41  Atl.  557.  Bel — Laws,  Vol. 
17,  c.  219. 

In  Colorado,  the  court  is  only  author- 
ized to  proceed  to  final  judgment  in 
case  the  unsuccessful  party  declines  or 
fails  to  plead  over.  Green  v.  Under- 
wood,  86   Fed.    427,   30    C.   C.    A.    162. 

If  a  demurrer  is  permitted  to  be 
filed  out  of  time  and  is  overruled,  leave 
to  plead  over  must  be  obtained,  and  the 
granting  of  such  leave  is  discretionary. 
Florence  Oil  &  Refining  Co.  r.  Inter- 
state Nat.  Bank,  76  Fed.  888,  22  C. 
C.  A.  604. 

District   of    Columbia. — Code,    §1533. 

"The  entry  of  judgment  after  a  de- 
murrer has  been  stricken  off  on  the 
ground  that  it  is  frivolous  is  upon  the 
theory  that  there  really  was  no  de- 
murrer; hence,  in  such  a  situation 
§1533  does  not  apply."  Miller  v.  Am- 
l)rose,  35  App.  Cas.  (D.  C.)  75. 

Idaho. — When  a  demurrer  to  the  com- 
plaint is  overruled  and  no  answer  is 
filed,  the  court  may,  upon  such  terms 
as  may  be  just,  allow  one  to  be  filed. 
R-ev.  Codes,  §4228. 

In  justice  court  defendant  may  an- 
swer forthwith.  Idaho  Rev.  Codes, 
§4673. 

Illinois. — ^Granting  or  refusal  of 
leave  to  withdraw  the  demurrer  and 
plead  is  discretionary  with  the  court 
where  the  application  is  made  at  the 
same  term.  Herrington  v.  Stevens,  26 
111.  298;  Lowy  v.  Andreas,  20  111.  App. 
521. 

Where  a  party  elects  to  abide  by  his 
demurrer,  whether  he  shall  afterwards 
be  permitted  to  plead  is  discretional  y. 
Herrington  v.  Stevens,  26  111.  298;  Poo- 
ple  V.  O'Hair,  29  111,  App.  239. 
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Indiana. — May    plead    over.      Burns' 

Ann.  St.,  1908,  §347.  The  judgment 
shall  be  that  the  party  shall  plead  over. 
Burns'    Ann.    St.,    1908,    §350. 

On  overruling  defendant's  demurrer 
it  is  error  to  enter  final  judgment  with- 
out entering  a  rule  to  answer  or  or- 
dering him  to  plead  over,  and  without 
any  refusal  on  his  part  to  plead  over. 
Chicago  &  S.  E.  R.  Co.  v.  Adams,  12 
Ind.  App.   317,   39   N.   E.   877. 

Iowa,— Code,  §3565;  Wapello  State 
Sav.  Bank  f,  Colton,  143  Iowa  359,  122 
N.  W.  149. 

"In  general,  judgment  goes  against 
the  party  whose  pleading  is  held  in- 
sufficient on  demurrer  only  when  he 
elects  to  stand  on  his  pleading,  or 
when,  having  asked  leave  to  amend, 
he  is  in  default  for  not  doing  so." 
Williams  r.  Williams,  115  Iowa  520, 
88   N.    W.    1057. 

Kansas. — If  the  court  is  satisfied  that 
he  has  a  meritorious  claim  or  defense 
and  did  not  demur  for  delay.  Gen. 
St.,  1909,  §5732. 
Kentucky. -Code  Civ.  Pr.,  §113. 
The  time  to  be  given  him  within 
which  to  plead  further  is  discretionary 
with  the  trial  court,  and  its  decision 
will  not  be  revised  unless  there  has 
been  an  abuse  of  discretion.  Cumber- 
land &  O.  R.  Co.  V.  Cumberland  &  0. 
R.  Co.,  4  Ky.  L.  Rep.  910. 

Maine. — In  the  superior  court^  de- 
fendant, though  he  excepts,  may  plead 
anew  within  such  time  as  the  justice 
orders.     Rev.   St.,  1903,   c,   79,    §85. 

If  a  demurrer  to  the  declaration  "is 
filed  at  the  first  term  and  is  overruled, 
the  defendant  may  plead  anew  on  pay- 
ment of  costs  from  the  time  when  it 
was  filed,  unless  it  is  adjudged  frivo- 
lous and  inteoded  for  delay,  in  which 
case  judgment  shall  be  entered."  Rev. 
St.,  1903,  c.  84,  §35;  Maine  Central  in- 
stitute V.  Haskell,  71   Me.  487. 

Where  the  demurrer  is  not  filed  at 
the  first  term,  leave  to  plead  anew 
is  not  a  matter  of  right,  but  the  mat- 
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ter  is  discretionary  Tfith  tlie  trial 
justice,  to  whose  ruling  exceptions  will 
not  lie.  Winthrop  Sav.  Bank  v.  Blake, 
66  Me.  285. 

Can  only  do  so  by  leave  of  court 
and  the  opposite  party.  Tryeburg  v. 
Brownfield,  68  Me.  145. 

Maryland. — Pub.  Gen.  Laws,  art.  73, 
§8,  p.   1633. 

Demurrer  for  want  of  jurisdiction. 
Jordan  t.  Downey,  40  Md.  iOl. 

In  Massachusetts,  the  court  is  re- 
quired to  make  an  order  relative  to 
the  filing  of  an  answer  or  replication, 
or  a  trial  of  the  facts.  Eev.  Laws, 
1902,    c.    173,    §§17,    1553. 

Michigan.— Tefft  r.  McXoah,  9  Mich. 
201. 

Defendant  is  not  entitled  to  plead 
over  as  a  matter  of  right,  particularly 
where  his  demurrer  is  held  to  be 
frivolous.  Failure  to  permit  him  to 
do  so  will  not  be  held  an  abuse  of 
discretion  where  it  does  not  appear 
that  he  asked  leave,  or  made  any  show- 
ing of  merits.  Wyckoff,  Seamans  & 
Benedict  v.  Bishop,  98  Mich.  352,  57 
N.  W.  170. 

Minnesota. — Eev.  Laws,  1903,  §4156. 

It  is  not  a  matter  of  right.  Flaher- 
ty f.  Minneapolis  &  St.  L.  R.  Co.,  39 
Minn.  328,  40  X.  W.  160,  1  L.  R.  A. 
680. 

In  Potter  v.  Holmes,  74  Minn.  508, 
77  N.  W.  416,  refusal  of  leave  was 
held  not  to  be  an  abuse  of  discre- 
tion. 

Mississippi. — On  overruling  a  demur- 
rer to  a  replication  final  judgment  as 
to  that  issue  should  be  rendered  unless 
plaintiff  pleads  over  on  leave.  Tittle 
f.    Bonner,    53    Miss.    578. 

Missouri. — Defendant  may  withdraw 
his  demurrer  and  answer.  Rev.  St., 
1909,    §1803. 

Montana.— Rev.    Codes,    1907,    §6391. 

In  justice  court.  Rev.  Codes,  1907, 
§7012.' 

Nebraska, — If  the  court  is  satisfied 
that  he  has  a  meritorious  claim  or  de- 
fense, and  did  not  demur  for  delay. 
Comp.  St.,  1911,  §6714. 

Nevada. — If  there  is  no  answer  filed, 
the  court  may  permit  one  to  be  filed. 
Comp.  Laws,  §3162,  as  amended  by 
St.,   1907,   c.    188,   p.   412. 

Defendant  is  not  entitled  to  answer 
as  a  matter  of  absolute  right.  Win- 
ter r.  Winter,  8  Xev.  129.  Ordinarily 
he  should  be  given  an  opportunity  to 


do   so.       Easterbrook   r.  Fpton,   1  Xev. 
398. 

New  York.— Code  Civ.  Proc,  §497; 
Alley  r.  Xott,  111  U.  S.  472,  4  Sup. 
Ct.  495,  28  L.  ed.  491. 

In  justice  court.  Code  Civ.  Proc, 
§2939.  In  municipal  court.  Weiner  v. 
Yale  Knitting  Mills,  138  App.  Div, 
533,  123  X.  Y.  Supp.  327. 

North  Carolina.— If  it  appears  that 
the  demurrer  was  interposed  in  good 
faith,  the  judge  shall  allow  the  party 
to   plead   over.     Rev.,   1905,    §506. 

WTiere  defendant 's  demurrer  is  ov- 
erruled, it  is  the  duty  of  the  court 
to  permit  him  to  answer  unless  the 
demurrer  is  frivolous.  Hurst  f.  Ad- 
dington,   84   X.    C.   143. 

Leave  is  not  necessary  unless  the 
demurrer  is  held  to  be  frivolous.  Par- 
ker V.  Xorth  Carolina  R.  Co.,  150  N. 
C.  433,  64  S.  E.  186;  Morgan  v.  Har- 
ris,  141   N.   C.   358,   54   S.   E.   381. 

The  judgment  should  be  that  he  an- 
swer over.  Olive  r.  Atlantic  C.  L.  R. 
Co.,  152  N.  C.  279,  67  S.  E.  583. 

North    Dakota If    it    appears    that 

the    demurrer    was    interposed    in    good 
faith.      Rev.    Codes,    1905,    §6882. 

Ohio. — If  the  court  is  satisfied  that 
he  has  a  meritorious  claim  or  defense 
and  did  not  demur  for  delay.  Code, 
1910,    §11,362. 

Oklahoma. — May  reply  or  answer  if 
the  court  be  satisfied  that  he  has  a 
meritorious  claim  or  defense,  and  did 
not  demur  for  delay.  Comp.  Laws, 
1909,   §5678. 

Oregon. — Is  discretionary  with  the 
court  if  it  appears  that  it  was  inter- 
posed in  good  faith.     L.  O.  L.,  §101. 

The  discretion  is  a  judicial  discre- 
tion, not  arbitrary  and  is  always  to 
be  exercised  in  furtherance  of  justice. 
Powell  V.  Davton  S.  &  G.  R.  Co.,  14 
Ore.   23,   12   Pac.   83. 

South  Carolina. — The  court  shall,  un- 
less it  appears  that  the  demurrer  was 
interposed  in  bad  faith,  or  for  pur- 
poses of  delay,  allow  the  party  to  plead 
over  on  such  terms  as  may  be  just. 
Code  Civ.  Proc,  §193. 

Whether  leave  shall  be  granted  is 
discretionary  with  the  court.  Cheraw 
&    C.    R.    Co.    V.    White,    14    S.    C.    51. 

Leave  should  ordinarily  be  granted. 
Sprunt  r.  Gordon  (S.  C),  71  S.  E. 
1033. 

South    Dakota. — Discretionary    if    it 

Vol.  VI 


1004 


DEMUBEER 


on  such  terms  as  may  be  just,^  such  as  the  payment  of  costs,''  or  re- 
quiring the  case  to  proceed  to  trial  at  the  pending  term.'*  An  affi- 
davit or  showing  of  merits  is  sometimes  required.^ 

In  some  jurisdictions  it  is  held  that  leave  to  plead  over  will  not  be 
granted  where  a  party  stands  on  his  demurrer  and  the  ruling  sustain- 
ing it  is  affirmed  on  appeal.^     In  others  a  contrary    rule    prevails.^ 


appears  that  demurrer  was  interposed 
in   good  faith.     Code  Civ.  Proc,   §149. 

Tennessee. — May  plead  over  as  a 
matter  of  right.  Shannon's  Code, 
§4657. 

Utah. — If  no  answer  is  filed,  the 
court  may  require  one  to  be  filed.  Comp. 
Laws,   1907,    §3004. 

West  Virginia. — On  overruling  a  de- 
murrer to  a  plea,  leave  to  withdraw 
the  demurrer  and  plead  to  the  merits 
will  be  allowed  as  of  course.  Chesa- 
peake &  O.  E.  Co.  V.  American  Ex- 
change Bank,  92  Va.  495,  23  S.  E. 
935,  44  L.  E.  A.  449;  Camden  Clay 
Co.  V.  Town  of  New  Martinsville,  67 
W.  Va.  525,  68  S.  E.  118. 

Wyoming.— Comp.  St.,  1910,  §4436. 

3.  Cal.— Code  Civ.  Proc,  §472.  Me. 
Portland,  S.  &  P.  E.  Co.  i:  Boston 
&  M.  E.  Co.,  65  Me.  122.  Minn — Eev. 
Laws,  1905,  §4156.  Nev.— Comp.  Laws, 
§3162,  as  amended  by  St.,  1907,  c.  188, 
p.  412.  Mont.— Eev.  Codes,  1907, 
§6591.  N.  Y.— Code  Civ.  Proc,  §497. 
N.  C— Eev.,  1905,  §506.  N.  D.— Eev. 
Codes,  1905,  §6882.  Ore._L.  O.  L., 
§101.  S.  C— Code  Civ.  Proc,  §193. 
S.  D.— Code  Civ.  Proc,  §149.  Utah. 
Comp.    Laws,    1907,    §3004. 

The  court  may  attach  such  conditions 
to  the  order  as  the  circumstances  of 
the  case  and  justice  may  require,  and 
his  action  is  discretionary  and  cannot 
be  reviewed.  Tefft  v.  McNoah,  9  Mich. 
201. 

The  power  to  impose  terms  is  neither 
arbitrary  nor  absolute.  Green  v.  Un- 
derwood, 86  Fed.  427,  30  C.  C.  A.  162. 

4.  Ind. — On  such  terms  as  the  court 
may  direct,  and  on  payment  of  costs 
occasioned  by  the  demurrer.  Burns* 
Ann.  St.,  1908,  §347.  Me.— On  pay- 
ment of  costs  from  the  time  when  it  is 
filed.  Eev.  St.,  1903,  c  84,  §35.  N.  J. 
Costs  of  the  demurrer.  Comp.  St.,  1910, 
p.  4126,  §241.  S.  C— Lowry  v.  Jack- 
son, 27  S.  C.  318,  3  S.  C.  473;  Cheraw  & 
C.  E.  Co.  V.  White,  14  S.  C.  51. 

Wisconsin. — Imposition  of  $10  costs 
as  a  condition  precedent  to  answering 
held  not  an  abuse  of  discretion.    Steele 
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V.  Korn,  137  Wis.  31,  118  N.  W.  207, 
120  N.  W.  261. 

It  is  error  to  require  the  payment 
of  $10  costs  absolutely  instead  of  as 
terms  of  answering  over.  Case  v.  Fuld- 
ner,  110  Wis.  568,  86  N.  W.  163; 
Schroeder  v.  Eichardson,  101  Wis.  529, 
78  N.   W.   178. 

New  York. — Where  defendant  is  giv- 
en leave  to  plead  over  on  payment  of 
costs,  it  is  error  for  another  justice 
to  permit  him  to  file  an  answer  with- 
out paying  such  costs.  State  Board 
of  Pharmacy  v.  Lurie,  112  N.  Y.  Supp. 
1092. 

5.  Flaherty  v.  Minneapolis  &  St.  L. 
E.  Co.,  39  Minn.  328,  40  N.  W.  160, 
1  L.  E.  A.  680. 

Limiting  the  time  for  answering  to 
ten  days  and  directing  that  the  case 
be  on  the  trial  calendar  for  the  then 
current  term.  Hunt  v.  Miller,  101  Wis. 
583,  77  N.  W.  874. 

6.  "When  a  demurrer  is  overruled 
as  frivolous,  the  demurrant  as  a  de- 
fendant should  not  be  permitted  to 
answer  in  course,  but  only  upon  a 
showing  to  the  reasonable  satisfaction 
of  the  court  that  the  demurrer  was 
interposed  in  good  faith,  and  that  he 
has  a  valid  defense."  McNeil  v.  Board 
of  Suprs.,  131  App.  Div.  126,  115  N. 
Y.  Supp.  215. 

In  Mississippi  defendant  will  not  be 
permitted  to  plead  over  unless  he  makes 
oath  that  he  has  a  good  and  substan- 
tial defense,  setting  forth  fully  the  na- 
ture  thereof.     Code,   1906,   §755. 

This  provision  is  mandatory,  and  ap- 
plies to  all  actions,  whether  on  contract 
or  in  tort.  Feazell  v.  Staltzfus,  98 
Miss.  '886,  54  So.  444. 

See  the  title  "Affidavits  of  Merits 
and  Defense." 

7.  Boyer  v.  Sowles,  109  Mich.  481, 
67  N.  W.  530;  Estabrook  v.  Hughes, 
8   Neb.   496. 

8.  Will  not  render  final  judgment, 
but  will  remand  the  case  with  leave 
to  apply  to  the  lower  court  for  leave 
to  answer.     State  v.  Metschan,  32  Ore. 
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Usually  leave  "will  not  be  granted  by  the  appellate  court  in  such  case, 
but  the  case  will  be  remanded  with  leave  to  apply  to  the  court  below.^ 

Except  as  the  rule  has  been  changed  by  statute,  the  demurrer  must 
first  be  withdrawn  before  a  pleading  may  be  filed/°  Whether  a  de- 
murrer shall  be  withdrawn  is  discretionary  with  the  party  filing  it, 
and  the  court  cannot  compel  him  to  withdraw  it.^^ 

Where  leave  is  required,  a  party  desiring  to  plead  over  must  ask 
for  it  or  he  cannot  complain  that  it  was  not  granted.^^ 

Time  to  plead  generally  runs  from  the  service  of  notice  of  the  de- 
cision or  order,  or  from  the  date  thereof  if  the  demurrant  is  in 
court." 

XIX.    WAIVER  OF  DEMURRER  AND  OF  RULING  THEREON. 

A.  By  Pleading  Over  After  Demurrer  Overruled.  —  In  the  ab- 
sence of  a  statutory  provision  to  the  contrary,^*  pleading  over  after 


372,  46  Pae.  791,  53  Pac.   1071,  41  L. 
K.    A.    692. 

9.  Such  application  should  be  made 
to  the  court  below  after  remand.  State 
V.  Metschan,  32  Ore.  372,  46  Pac.  791, 
53  Pac.  1071,  41  L.  E.  A.  692;  Powell 
t-.  Davton,  S.  &  G.  E.  Co.,  14  Ore. 
22,  12  Pac.  83. 

Where  a  demurrer  -which  hag  been 
sustained  in  justice's  court  is  over- 
ruled on  appeal  to  the  circuit  court, 
the  latter  cannot  permit  demurrant  to 
answer.  Waggy  v.  Scott,  29  Ore.  386, 
45  Pac.  774;  Forbis  v.  Inman,  23  Ore. 
68,  31  Pae.  204;  Currie  v.  Southern 
Pacific    Co.,   21   Ore.   566,    28  Pac.   884. 

10.  See,  Xn,  D,  supra.    < 

11.  Lowy  V.  Andreas,  20  111.  App. 
521;  Gammon  V.  Bunnell,  22  Utah  421, 
64  Pac.  958. 

12.  Potter  V.  Holmes,  72  Minn.  153, 
75   N.  W.   591. 

It  is  not  the  duty  of  the  court  to 
offer  the  pleader  leave  to  amend.  If 
he  desires  it  he  must  ask  for  it,  and 
if  leave  is  not  obtained  during  the 
term,  the  judgment  is  final.  Jacobs 
f.  New  York  life  Ins.  Co.,  71  Miss. 
656,   15    So.    639. 

On  affirming  a  judgment  entered  on 
overruling  a  demurrer  to  the  complaint, 
the  supreme  court  has  discretionary 
power,  if  the  demurrer  is  withdrawn, 
to  remand  the  case  with  directions  to 
permit  defendant  to  answer  on  proper 
terms,  though  no  such  request  was 
made  below.  Gammon  v.  Bunnell,  22 
Utah   421,   64  Pac.   958. 

13.  Mont.  Eev.  Codes,  1907,  §6594; 
Pearce   v.    Butte    Electric    E.     Co.,     40 


Mont.  321,  106  Pac.  563;  Utah  Comp. 
Laws,  1907,  §3009. 

In  California  the  code  provides  that 
the  time  shall  run  from  the  service  of 
notice  of  the  decision  or  order.  Cal. 
Code  Civ.  Proc,  §476;  Chamberlain  V. 
County  of  Del  Norte,  77  Cal.  150. 

No  written  notice  is  necessary  where 
defendant  is  present  in  court  by  his 
attorney  when  the  demurrer  is  over- 
ruled. Wall  V.  Heald,  95  Cal.  364,  30 
Pac.  551;  Barron  v.  Deleval,  58  Cal. 
95. 

14.  In  Alabama.— Under  Code,  1907, 
§5370,  the  party  against  whom  a  judg- 
ment on  demurrer  is  rendered  may 
plead  over  as  a  matter  of  right  with- 
out waiving  his  privilege  of  assigning 
such  judgment  as  error  in  an  appellate 
court,  unless  he  has  subsequently  had 
the  benefit  sought  by  the  demurrer 
upon  the  trial  of  other  equivalent  is- 
sues. Ellis  &  Co.  r.  Brannon,  161  Ala. 
573,   49    So.    1034. 

In  California,  it  is  held  that  a  de- 
murrer to  the  complaint  is  not  waived 
by  filing  an  answer  after  it  is  over- 
ruled, in  view  of  the  code  provision 
allowing  a  demurrer  and  answer  to  be 
filed  at  the  same  time.  Hurley  v.  Ey- 
an,  119  Cal.  71,  51  Pac.  20;  Curtis  v. 
Bachman,   84   Cal.   216,    24   Pac.    379. 

In  Connecticut,  it  is  held  that,  under 
Gen.  St.,  1902,  §611,  giving  an  abso- 
lute right  to  plead  over,  no  waiver  re- 
sults. Scott  V.  Scott,  83  Conn.  634, 
78  Atl.  314;  Mechanics  Bank  v.  Wood- 
ward, 74  Conn.  689,  51  Atl.  1084;  Hun- 
ter's Appeal,  71  Conn.  189,  41  Atl. 
557. 

Though    the   right    of   review   is  not 
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demurrer  overruled  is,  in  general,  a  waiver  of  the  right  to  assign  error 
on  such  ruling,^"^  particularly  where  the  parties  proceed  to  a  trial  on 


waived,  "it  does  not  follow  that  a 
reason  of  appeal  of  that  nature  is  to 
be  decided  without  reference  to  the 
proceedings  following  the  answer.  If 
these,  without  the  imposition  of  any 
new  and  improper  burden  upon  the 
defendant,  result  in  a  judicial  finding 
by  which  the  facts  alleged  are  sup- 
ported, and  their  legal  effect  broad- 
ened by  other  facts  not  specifically  al- 
leged, but  within  the  issue,  this  court 
is  not  to  shut  its  eyes  to  the  finding 
and  consider  the  demurrer  as  if  it  had 
been  the  termination  of  the  pleadings. 
Having  now  all  the  facts  before  us, 
we  are  not  required  to  rule  upon  what 
would  be  the  result  of  some  of  them 
standing  alone."  Scott  v.  Scott,  '83 
Conn,  634,  78  Atl.  314;  Mechanics 
Bank  v.  Woodward,  74  Conn.  689,  51 
Atl.  1084. 

In  Delaware,  under  Laws,  Vol.  17, 
c.  219,  the  party  pleading  over  after 
demurrer  overruled  is  entitled  to  have 
the  questions  arising  on  the  demurrer 
decided  on  appeal  or  error  as  fully 
to  every  intent  as  though  he  had  not 
pleaded  over,  provided  that  at  the 
time  of  filing  the  demurrer  it  shall 
be  accompanied  by  a  certificate  of  the 
counsel  filing  it  that,  in  his  opinion, 
it  is  good  in  law  and  is  not  filed  for 
purposes  of  delay. 

In  Florida,  pleading  over  or  amend- 
ing after  judgment  on  demurrer  is 
not  a  waiver  of  the  right  to  review. 
Gen.  St.,  1906,  §1693;  Franklin  Phos- 
phate Co.  V.  International  Harvester 
Co.  (Fla.),  57  So.  206;  Jones,  Varnum 
&  Co.  V.  Townsend's  Admx,,  21  Fla. 
431. 

In  Indiana,  the  statute  provides  that 
"the  answer  or  reply  shall  not  be 
deemed  to  overrule  the  objection  taken 
by  demurrer.  But  no  objection  taken 
by  demurrer  and  overruled  shall  be 
sufficient  to  reverse  the  judgment,  if 
it  appear  from  the  whole  record  that 
the  merits  of  the  cause  have ,  been 
fairly  determined."  Burns'  Ann.  St., 
1908,    §350. 

Filing  a  reply  is  not  a  waiver  of 
the  right  to  question  the  overruling  of 
a  demurrer  to  the  answer.  Bowen  v. 
Woodfield,  33  Ind.  App.  687,  72  N. 
E.    162. 

Kansas. — "A     party   who     seeks   to 
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have  the  ruling  of  the  district  court 
on  a  demurrer  to  the  petition  reviewed 
in  this  court,  must  elect  to  stand  on 
the  demurrer  and  at  once  bring  the 
case  to  this  court;  or,  an  answer  may 
be  filed,  and  when  the  case  is  finally 
tried,  if  it  is  tried  on  the  original  pe- 
tition, and  then  brought  to  this  court 
by  the  party  demurring,  the  ruling  on 
the  demurrer  will  be  passed  on  here. 
If,  after  an  adverse  ruling  on  a  de- 
murrer to  the  petition,  the  defendant 
files  an  answer,  he  cannot  be  permitted 
to  file  a  petition  in  error  in  this  court 
to  reverse  the  adverse  ruling;  he  must 
await  the  result  of  the  final  trial." 
Union  Pae.  E.  Co.  v.  Estes,  37  Kan. 
229,  15  Pac.  157. 

In  Maryland,  demurrant  may  plead 
over  without  withdrawing  the  demur- 
rer, ' '  and  upon  appeal  or  writ  of  er- 
ror shall  have  the  questions  of  law 
arising  upon  the  demurrer  decided  and 
determined  as  fully  to  every  intent 
as  if  the  party  demurring  had  not 
pleaded  over."  Pub.  Gen.  Laws,  art 
75,    §8,   p.    1633. 

But  pleading  over  and  a  trial  on  the 
merits  may  render  the  erroneous  over- 
ruling of  a  demurrer  harmless.  Edger 
V.  Burke,  96  Md.   715,  54  Atl.  986. 

In  Tennessee,  no  waiver  results  un- 
less demurrant  has  subsequently  had 
the  benefit  secured  by  the  demurrer 
upon  the  trial  of  other  equivalent  is- 
sues.     Shaiinon's    Code,    §4657. 

In  Utah,  no  waiver  results.  Comp. 
Laws,  1907,  §2965;  Thomas  v.  Glen- 
dinning,   13   Utah   47,   44  Pac.    652. 

15.     U.  S Malony  v.  Adsit,  175  U. 

S.  281,  20  Sup.  Ct.  115,  44  L.  ed. 
163;  Stanton  v.  Embry,  93  U.  S.  548, 
23  L.  ed.  983;  Campbell  v.  Wilcox, 
10  Wall.  421,  19  L.  ed.  973;  Young 
V.  Martin,  8  Wall.  354,  19  L.  ed.  418; 
Aurora  City  v.  West,  7  Wall.  82,  19  L. 
ed.  42.  See  also,  Mexican  Cent.  E.  v. 
Pinkney,  149  U.  S.  194,  13  Sup.  Ct. 
859,  37  L.  ed.  699;  Oregon  E.  &  N. 
Co.  V.  Dumas,  181  Fed.  781,  104  C. 
C.  A.  641;  Gulf,  C.  &  S.  F.  E.  Co. 
V.  Washington,  49  Fed.  347,  1  C.  C. 
A.  286.  Ark. — Stoneman  Zearing  Lumb. 
Co.  V.  McComb,  92  Ark.  297,  122  S. 
W,  648;  State  v.  Caldwell,  70  Ark. 
74,  66  S.  W.  150;  Thompson  v.  Brazile, 
65  Ark.  495,   47   S.  W.  299;   Tabor  v. 
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the  merits,^^  or  where  demurrant  thereby  supplies  omissions  in  the 
pleading  of  his  adversary  to  which  the  demurrer  was  directed/'  Going 


Merchant's    Xat.    Bank,    48    Ark.    454, 
3  S.  W.   805;  Jones  v.  Terry,  43  Ark. 
230.       Colo.  —  Sam's      Automatic      Car 
Coupler    Co.   v.    League,    25    Colo.    129, 
54  Pac.  642;  Filmore  v.  Wells,  10  Colo. 
228,  15  Pac.  343;  Freas  v.  Engelbrecht, 
3   Colo.   377.     HI.— Arnold   V.  Kiel,  252 
111.  340,  96  N.  E.  869;  People  i'.  Walker, 
Opera   House    Co.,   249    111.    106,   94  N. 
E.  159;  Finch  &  Co.  v.  Zenith  Furnace 
Co.,  245  111.  586,  92  N.  E.  521;  Mayer 
V.   McCracken,    245   111.   551,   92    N.   E. 
355;    Heimberger     v.    Elliott     Frog    & 
Switch  Co.,  245  111.  448,  92  X.  E.  297; 
Nordhaus  v.  Vandalia  R.   Co.,  242  111. 
166,   89    N.    E.    974,   afflrmiyig,   147    111. 
App.    274;    Deel    V.    Heiligenstein,    147 
111.   App.   307;    Comrs.   of   Highways   v. 
Comrs.  of  Highways,  142  111.  App.  489; 
Leathe    r.    Thomas,    109   HI.   App.    434, 
affirmed,    218    111.    246,    75    N.    E.    810. 
la Iowa-Minnesota  Land  Co.  v.  Con- 
ner,   136    Iowa    674,    112    N.    W.    820; 
Marshall  Ice  Co.  v.  La  Plant,  136  Iowa 
621,    111    N.    W.    1016,    12    L.    E.    A. 
(N.  S.)   1073;  Buchanan  r.  Blackhawk 
Coal   Works,   119   Iowa   118,  93   N.   W. 
51;    Geiser   Mfg.   Co.   t".   Krogman,   111 
Iowa  503,  82  N.  W.  938;  Frum  v.  Kee- 
ney,  109  Iowa  393,  80  N.  W.  507;  Wy- 
land    V.    Griffith,    96    Iowa    24,    64    N. 
W.  673.    Me.— True  v.  Plumley,  36  Me. 
466.     Mich. — Kern  v.   Arbeiter  Verein, 
139  Mich.  233,  102  N.  W.  746;   Kraats 
V.   Brush   Electric  Light   Co.,   82   Mich. 
457,    46    N.    W.    787;    Ashton    V.    De- 
troit   City   Ey.    Co.,    78    Mich.    587,    44 
N.    W.    141;  'Wales   v.   Lyon,    2    Mich. 
276.    Minn.— Cook  v.  Kittson,  6S  Minn. 
474,  71   N.  W.   670.     Mo.— Hubbard  v. 
Slavens,  218  Mo.  598,  117  S.  W.  1104; 
Hanson   v.   Neal,   215   Mo.   256,   114   S. 
W.    1073;    Hendricks    V.   Calloway,    211 
Mo.  536,  111  S.  W.  60;  Hudson  V.  Cal- 
hoon,  193  Mo.  547,  91   S.  W.   72;   Duff 
V.    Duff,    156    Mo.    App.    247,    137    S. 
W.    909;    Summers   v.   Keller,    152    Mo. 
App.   626,   133   S.   W.   1180;    Berkbigler 
V.    Cape    Girardeau    &    C.    B.    Co.,    152 
Mo.  App.  543,  133   S.  W.  1170;   Wyler 
V.   Eatican,   150   Mo.   App.   474,   131   S. 
W.  155;  Hendricks  v.  Butcher,  144  Mo. 
App.    671,    129    S.    W.    431.      Mont.— 
Lynch    v.    Bechtel,    19    Mont.    548,    48 
Pac.    1112;     Francisco     v.     Benepe,    6 

Mont.  243,  11  Pac.  637.    Neb Worrall 

Grain  Co.  r.  Johnson,  83  Neb.  349,  119 
N.    W.    668;    Palmer    v.    Cay  wood,    64 


Neb.  372,  89  N.  W.  1034;  Citizens 
State  Bank  v.  Pence,  59  Neb.  579,  81 
N.  W.  623;  Lederer  v.  Union  Sav. 
Bank,  52  Neb.  133,  71  N.  W.  954;  Buck 
V.  Eeed,  27  Neb.  67,  42  X.  W.  894; 
Farrar  &  Wheeler  f.  Triplett,  7  Neb. 
237-;  Pottinger  f.  Garrison,  3  Xeb.  221. 
Nev.— Hardin  v.  Elkins,  24  Xev.  329, 
53  Pac.  854;  Gardner  v.  Gardner,  23 
Nev.  207,  45  Pac.  139;  Hammersmith 
V.  Avery,  18  Xev.  225,  2  Pac.  55; 
Loukey  v.  Wells,  16  Nev.  271.  N.  M. 
Butterfield's  Overland  Dispatch  Co.  v. 
Wedeles,  1  N.  M.  528;  Beall  v.  Ter- 
ritorv,  1  N.  M.  507.  N.  Y.— Everett 
f.  Usona  Stamping  Works,  123  N.  Y. 
Supp.  106.  Ohio.— Davis  v.  Hines,  6 
Ohio  St.  473.  Ore.— David  r.  Moore, 
46  Ore.  148,  79  Pac.  415;  Wells  v. 
Applegate,  12  Ore.  208,  6  Pac.  770. 
S.  D.— Pierson  v.  Minnehaha  County,  26 
S.  D.  462,  128  N.  W.  616.  Vt Tar- 
bell  V.  Rutland  E.  Co.,  73  Vt.  347,  51 
Atl.  6,  56  L.  E.  A.  656.  Wash.— Sil- 
ver V.  Washington  Inv.  Co.,  118  Pac. 
748. 

Iowa  Code,  §3564,  providing  that  the 
ruling  on  the  demurrer  shall  not  be 
considered  an  adjudication  of  any  ques- 
tion raised  by  the  demurrer.  Frum 
V.  Keeney,  109  Iowa  393,  80  N.  W. 
507. 

A  demurrer  on  the  ground  of  mis- 
joinder of  parties  is  not  waived,  where 
the  misjoinder  is  set  up  in  the  an- 
swer as  a  defense.  Breimeyer  v.  Star 
Bottling  Co.,  136  Mo.  App.  84,  117 
S.    W.    119. 

In  equity,  where  the  answer  ~  con- 
tains no  reservation  of  the  demurrer. 
Southern  Pine  Lumb.  Co.  v.  Ward,  208 
U.  S.  126,  28  Sup.  Ct.  239,  52  L. 
ed   420. 

16.  U.  S. — See  Graves  v.  Ashburn, 
215  U.  S.  331,  30  Sup.  Ct.  108,  54  L. 
ed  217.  Vt. — German  v.  Bennington  & 
E.  E.  Co.,  71  Vt.  70,  42  Atl.  972;  Town 
of  Grand  Isle  v.  Kinney,  70  Vt.  381, 
41  Atl.  130;  Houston  v.  Brush,  66  Vt. 
331,  29  Atl.  380.  Wash.— Johnson  v. 
Johnson,  119  Pac  22;  Clemens  v.  E. 
H.  Stanton  Co.,  61  Wash.  419,  112 
Pac.  494;  Peterson  v.  Barry,  50  Wash. 
361,    97    Pac.    239. 

It  is  immaterial  that  exceptions  are 
ordered  to  lie.  German  v.  Bennington 
&    E.    E.    Co.,    71    Vt.    70,   42    Atl.    972. 

17.  Where  defendant  does  not  stand 
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to  trial  after  the  overruling  of  a  demurrer  to  an  answer  requiring  no 
reply,  and  to  which  none  is  filed,  is  not,  however,  a  waiver  of  the 
objections  raised  by  the  demurrer/^  nor  is  a  demurrer  in  equity  waived 
by  going  to  trial  on  the  merits  where  the  court  reserves  to  the  de- 
fendant the  benefit  of  the  demurrer  until  the  final  hearing.^^ 

There  is  a  conflici  of  authority  as  to  whether  a  waiver  results  from 
asking  leave  to  plead  over  where  such  leave  is  denied,  or  no  pleading 
is  in  fact  filed.-" 

The  rule  does  not  preclude  the  consideration  of  such  errors  and 
defects  in  the  pleading  as  might  be  available  in  arrest  of  judgment,-^ 
such  as  want  of  jurisdiction,"  and  failure  to  state  a  cause  of  action,^^ 


on  his  demurrer  to  the  petition  or  ex- 
cept to  the  overruling  thereof,  and  the 
defects  in  the  petition  are  cured  by 
the  answer,  the  ruling  on  the  demurrer 
will  not  be  reviewed.  Sanford  i". 
Weeks,  39  Kan.  649,  18  Pac.  S23. 

In  such  case  he  is  not  prejudiced. 
McClain  V.  Lewiston  Interstate  Fair 
&  Eaeing  Assn.,  17  Idaho  63,  104  Pac. 
1015. 

18.  Clark  v.  Gramling,  54  Ark.  525, 
16  S.  W.  475. 

19.  Town  of  Westminster  r.  Willard, 
65    Yt.    266,    26   Atl.    952. 

20.  Eequesting  leave  to  plead  over 
is  not  a  waiver  where  leave  is  denied. 
Green  r.  Underwood,  8f  Fed.  427,  30 
C.  C.  A.  162. 

Nebraska. — Tendering  an  answer  and 
asking  leave  to  file  it  is  a  waiver  of 
any  merely  technical  error  in  the  pe- 
tition, and  of  irregularities  in  the  time 
and  manner  of  overruling  the  demurrer, 
though  it  is  not  permitted  to  be  filed. 
Bankers'  Reserve  Life  As?n.  v.  Finn, 
64    Neb.    105,    89    X.   W.    672. 

Iowa Taking  leave  to  answer  after 

excepting  to  the  overruling  of  a  de- 
murrer to  the  petition  is  not  a  waiver 
of  the  right  to  assign  error  on  the 
ruling,  where  no  answer  is,  in  fact, 
filed,  and  judgment  by  default  is  en- 
tered against  the  defendant.  Watts 
V.   Everett,   47   Iowa   269. 

21.  Duncan  i".  Brown,  15  B.  Mon. 
(Ky.)    186. 

22.  Ark. — Holland  r.  Quitman  Col- 
lege, 63  Ark.  510.  39  S.  W.  557.  Mo. 
Hanson  v.  Xeal,  215  Mo.  256.  114  S. 
W.  1073;  Hudson  r.  Cahoon.  193  Mo. 
.547,  91  S.  W.  72;  Roberts  r.  Central 
Lead  Co.,  95  Mo.  581,  69  S.  W.  630; 
Duff  r.  Duff.  156  Mo.  App.  247,  137 
S.  W.  909.  Nev. — Hardin  v.  Elkus.  24 
Nev.  329,  53  Pac.  854;  Gardner  v.  Gard- 
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ner.  23  Xev.  207,  45  Pac.  139;  Ham- 
mersmith r.  Avery,  18  Xev.  225,  2  Pac. 
55;   Loukey  v.  Wells,   16   Xev.   271. 

A  demurrer  for  want  of  jurisdiction 
is  not  waived  by  answering  to  the 
merits  after  such  demurrer  is  overruled. 
Southern  Pac.  Co.  v.  Denton,  146  U. 
S.   202,   13   Sup.   Ct.   44,   36   L.   ed.   942. 

That  equity  has  no  jurisdiction  be- 
cause there  is  an  adequate  remedy  at 
law  is  not  waived  by  an  answer  which 
merely  denies  the  averments  of  the 
complaint.  Hodgkin  v.  Boswell,  57 
Ore.  88,  110  Pac.  487. 

23.  TJ.  S.— Teal  v.  Walker,  111  U. 
S.  242,  4  Sup.  Ct.  420,  28  L.  ed.  415. 
Ark.— White  v.  Stokes,  67  Ark.  184, 
53  S.  W.  1060;  Thompson  r.  Brazile, 
65  Ark.  495,  47  S.  W.  299;  Holland 
r.  Quitman  College,  63  Ark.  510,  39 
S.  W.  557.     Cal.  — Hurley  v.  Ryan,  119 

Cal.    71,   51   Pac.    20.     lU McGann   v. 

People,  194  111.  526,  92  X.  E.  941,  re- 
versing, 97  111.  App.  587;  Stearns  V. 
Cope.  109  111.  340.  Mo.— Hubbard  v. 
Slavens,  218  Mo.  598,  117  S.  W.  1104; 
Hanson  v.  Xeal,  215  Mo.  256,  114  S. 
W.  1073;  Hudson  v.  Cahoon,  193  Mo. 
547,  91  S.  W.  72;  Hoffman  v.  Mc- 
Cracken,  168  Mo.  337,  67  S.  W.  878; 
Duff  V.  Duff,  156  Mo.  App.  247,  137 
S.  W.  909;  Roberts  v.  Central  Lead 
Co.,  95  Mo.  581,  69  S.  W.  630;  Rut- 
ledge  V.  Tarr.  95  Mo.  App.  265,  69 
S.  W.  22.  Mont. — Van  Horn  r.  Holt, 
30  Mont.  69.  75  Pac.  680.  Neb.— Hope- 
well r.  McGrew,  50  Xeb.  789,  70  X. 
W.  397;  Cox  r.  Peoria  Mfff.  Co.,  42 
Xeb.  660,  60  X.  W.  933.  Nev.— Har- 
din V.  Elkus,  24  X^ev.  329,  53  Pac. 
8-54;  Gardner  v.  Gardner,  23  Xev.  207, 
45  Pac.  139;  Hammersmith  V.  Avery, 
18  Xev.  225.  2  Pac.  55;  Loukey  v. 
Wells,  16  Xev.  271.  Ore.— Friendly 
V.    Olcott,    123    Pac.    53;    Robinson    v. 
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or  defense,-*  or  counterclaim,-^  or,  in  equity,  where  it  appears,  upon 
a  consideration  of  all  the  pleadings  and  the  proof,  that  complainant 
is  not  entitled  to  the  relief  sought.-^  In  some  states  it  is  held  that  a 
formal  election  to  stand  by  the  demurrer  is  necessary  -where  the  plead- 
ing stands  denied  by  operation  of  law,^'  but  not  other-vrise.-^ 

B.  By  Amending  After  Demurrer  Sustained.  —  In  the  absence 
of  a  statutory  provision  to  the  contrary,-^  by  amending  after  demurrer 
sustained  the  pleader  abandons  his  former  pleading  and  cannot  assign 
error  on  the  ruling  sustaining  the  demurrer.^°     To  prevent  a  'vraiver 


Holmes,  57  Ore.  5,  109  Pae.  754;  Da- 
vid V.  Moore,  46  Ore.  148,  79  Pac. 
415. 

In  an  equity  case  triable  de  novo 
on  appeal,  the  overruling  of  a  demur- 
rer to  a  cross-petition  based  on  tlie 
failure  to  state  a  cause  of  action  may 
be  reveiwed  though  plaintiff  pleaded 
over  and  had  a  trial  on  the  merits. 
Hawkeve  L.  &  B.  Co.  v.  Gordon,  115 
Iowa  561,   88  X.   W.   1081. 

24.  U.  S. — Green  v.  Underwood.  83 
Fed.  427,  30  C.  C.  A.  162.  Neb.— Far- 
rar  &  Wheeler  r.  Triplett.  7  Neb.  237. 
N.  M.— Schofield  v.  Territorv,  9  N.  M. 
526,   56   Pac.   306. 

25.  Farrar  &  Wheeler  v.  Triplett,  7 
Neb.  237. 

26.  Arnold  v.  Kiel,  252  111.  340,  96 
X.    E.    869. 

27.  To  an  answer.  Hawkins  v. 
Hawkins,   82  Iowa   718,  47  X.  W.  994. 

To  procure  a  review  of  the  overruling 
of  a  demurrer  to  the  reply,  the  party 
must  stand  on  the  demurrer  and  the 
record  must  so  show.  The  taking  of 
an  exception  is  not  sufficient.  Stan- 
brough  r.  Daniels,  77  Iowa  561,  42 
N.    W.   443.  ' 

28.  A  petition  in  the  nature  of  a 
bill  of  review.  It  is  sufficient  if  it 
affirmatively  appears  that  the  defeated 
partv  did  not  waive  the  error.  Denbv 
V.   Tie,   106   Iowa   299,    76   X.    W.    702. 

An  exception  to  the  overruling  of 
the  demurrer  and  a  failure  or  refusal 
to  plead  sufficiently  indicates  an  elec- 
tion to  stand  on  the  demurrer.  Watts 
f.  Everett.  47  Iowa  269. 

29.  In  Florida,  amending  after  de- 
murrer sustained  is  not  a  waiver  of 
the  right  to  review.  Gen.  St.,  1906, 
§1693. 

30.  U.  S. — Clearwater  r.  Meredith,  1 
Wall.  25,  17  L.  ed.  604;  United  States 
V.  Boyd,  5  How.  29,  12  L.  ed.  36.  Ark. 
Langlev  r.  Langlev,  45  Ark.  392;  Walk- 
er  V.    Wills,    5    Ark.    166.      Cal.— Kin- 


ard  r.  Jordan,  10  Cal.  App.  219,  101 
Pac.  969.  Colo.— Enright  v.  Midland 
Sampling  &  Ore  Co..  33  Colo.  341.  80 
Pac.  1041;  Hurd  f.  Smith,  5  Colo.  233; 
Heaton  r.  Myers,  4  Colo.  59;  Eock- 
well  V.  Holcomb,  3  Colo.  App.  1,  31 
Pac.  944.  conn — Arnold  r.  Kutinsky, 
Adler  &  Co.,  69  Atl.  350;  Sidney  Xov- 
elty  Co.  f.  Hanlon,  79  Conn.  79,  63 
Atl.  727;  Burke  r.  Wright,  75  Conn. 
641,  55  Atl.  14;  Mitchell  v.  Smith,  74 
Conn.  125.  49  Atl.  909.  Idaho.— Hav- 
liek  r.  Davidson,  15  Idaho  7S7,  100 
Pac.  90;  Andrews  r.  Moore,  14  Idaho 
465.  94  Pac.  759.  Ind. — Jav  v.  Indian- 
apolis, P.  &  C.  E.  Co.,  17  Ind.  262; 
Harvey  f.  Hand  (Ind.  App.),  95  X. 
E.  1020;  Worl  f.  Eepublic  Iron  &  Steel 
Co.,  31  Ind.  App.  16,  66  X.  E.  1021. 
la. — Long  r.  Airnas,  130  Iowa  504, 
107  X.  W.  432;  E-edhead  v.  Iowa  Xat. 
Bank,  123  Iowa  336,  98  X.  W.  806; 
Davis  &  Shangle  r.  Boyer,  122  Iowa 
132,  97  X.  W.  1002;  Krause  v.  Llovd, 
100  Iowa  666,  69  X.  W.  1062;  Barrett 
r.  Xorthwestern  Mut.  Life  Ins.  Co., 
99  Iowa  637,  68  X.  W.  906;  Lane  v. 
B.  &  S.  W.  E.  Co.,  52  Iowa  18,  2 
X.  W.  531;  District  Township  r.  Dis- 
trict Township,  44  Iowa  512;  Heirs  of 
Klein  v.  Argenbright.  26  Iowa  493.  Kan, 
Winfrev  v.  Clapp,  122  Pac.  1055;  Kosa 
r.  Missouri,  K.  &  T.  E.  Co.,  18  Kan. 
124;  Brown  r.  Case  Plow  Wks.,  9  Kan. 
App.  6S5,  59  Pac.  601.  Me.— Wells 
r.  Dane,  101  Me.  67,  63  Atl.  324.  Minn, 
Becker  r.  Sanduskv  City  Bank,  1 
Minn.  311.  Mo.— Heman  v.  Glann.  129 
Mo.  325,  31  S.  W.  5S9.  Mont Per- 
kins V.  Davis,  2  Mont.  474.  Neb. — 
Papillion  Times  Printing  Co.  i".  Sarpy 
Countv,  85  Xeb.  515,  123  X.  W.  452, 
rehearing  denied,  86  Xeb.  219,  125  N, 
W.  524;  Wheeler  v.  Barker,  51  Xeb. 
846,  71  X.  W.  750.  N.  M — Bremen 
Min.  Co.  r.  Bremen,  13  X.  M.  Ill,  79 
Pac.  806;  Cleland  r.  Hostetter,  13  X. 
M.   43,   79    Pac.    801.       Okla.— Pattee 
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in  such  case  it  is  not  necessary  for  him  to  advise  the  court  that  he 
abides  by  his  pleading  or  elects  to  stand  thereon,^^  but  it  is  sufficient 
if  he  takes  no  steps  from  which  a  waiver  or  abandonment  may  be  in- 
ferred.^^ 

The  rule  has  been  held  not  to  apply  where  the  amended  pleading  is 
a  mere  repetition  of  the  original  one  and  an  exception  has  been  taken 
to  the  ruling,^^  nor  where  it  sets  up  an  entirely  new  defense,^*  nor 
where  the  amendment  relates  to  a  different  count  than  that  to  which 
the  demurrer  was  directed.^" 

There  is  a  conflict  of  authority  as  to  whether  asking  leave  to  amend 
is  a  waiver  where  leave  is  denied.^*^  Taking  leave  to  amend  has  been 
held  to  be  a  waiver  though  no  amendment  is  in  fact  filed.^^ 

C.     Other  Acts  or  Conduct  Constituting  a  Waiver.  —  By  with- 


Plow  Co.  V.  Beard,  27  Okla.  239,  110 
Pae.  752.  Ore, — Wells  v.  ■  Applegate, 
12  Ore.  208,  6  Pae.  770.  Pa.— Davis 
r.  Fleshman,  232  Pa.  409.  Wash.—Hays 
V.  Peavey,  43  Wash.  163,  86  Pae.  170. 

By  filing  new  pleas.  Dunlap  v.  Chi- 
cago, M.  &  St.  P.  E.  Co.,  151  111.  409, 
38  N.  E.  89. 

Where  an  amended  petition  is  filed 
and  issues  are  joined  thereon  and  a 
trial  had.  Parker  v.  Lynch,  7  Okla. 
631,  56  Pae.  1082;  Kingman  &  Co.  v. 
Pixley,   7   Okla.   351,   54  Pae.   494. 

No  question  is  presented  by  an  as- 
signment of  error  complaining  of  the 
sustaining  of  a  demurrer  to  a  para- 
graph of  the  answer,  where  it  appears 
that  after  the  ruling  the  pleading  was 
amended  by  leave  of  court,  and  that 
a  new  demurrer  was  then  filed  which 
was  not  ruled  on.  Ginther  v.  Eoches- 
ter  Improvement  Co.  (Ind.  App.),  92  N. 
E.    698. 

Iowa  Code,  §3564,  providing  that 
the  ruling  on  the  demurrer  shall  not  be 
considered  an  adjudication  of  any  ques- 
tion raised  by  the  demurrer,  does  not 
abrogate  the  rule.  Krause  v.  Lloyd, 
100   Iowa   666,   69   N.  W.   1062. 

31.  He  need  not  so  advise  the  court 
either  orally  or  in  writing.  Bennett 
V.  Union  Central  Life  Ins.  Co.,  203 
111.  439,  67  N.  E.  971,  reversing,  104 
111.  App.  402. 
'  32.  "If  he  takes  no  steps  from 
which  a  waiver  or  abandonment  of  his 
pleading  is  to  be  presumed,  he  has 
abided  or  'stood  by'  his  pleading,  and 
may  be  heard  to  urge  in  a  court  of 
review  that  his  plea  was  good  in  law, 
and  that  it  was  error  to  hold  it  in- 
sufficient   on    demurrer,"      Bennett    v. 
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Union  Cent,  Life.  Ins.  Co.,  203  111. 
439,  67  N.  E.  971,  reversing,  104  111. 
App.  402. 

Where  a  demurrer  was  sustained  just 
before  adjournment  of  court  for  the 
term,  and  an  exception  was  then  taken, 
it  was  held  not  to  be  an  abuse  of  dis- 
cretion to  permit  the  pleader  to  have 
until  the  next  term  to  elect  whether 
to  plead  further  or  not.  Nelson  v. 
Hamilton  County,  102  Iowa  229,  71 
N.   W,   206, 

33.  Watkins  v.  Iowa  Cent.  E.  Co., 
123   Iowa   390,   98   N.   W.   910. 

34.  The  rule  applies  only  where  the 
amendment  supplies  omissions  or  cures 
defects  in  the  pleading  pointed  out  by 
the  demurrer.  Ingham  v.  Dudley,  60 
Iowa    16,    14    N.    W,    82, 

35.  A  ruling  sustaining  a  demurrer 
to  a  count  of  the  answer  pleading  a 
counterclaim  is  not  waived  by  amend- 
ing another  count,  where  the  amend- 
ment contains  no  reference  to  the 
counterclaim.  Folsom  v.  Winch,  63 
Iowa  477,  19  N.  W.  305. 

36.  In  Minnesota,  it  is  not.  Dis- 
brow  v.  Creamery  Package  Mfg.  Co., 
110   Minn.   237,  125   N.  W.  115. 

In  Illinois,  asking  leave  to  amend  a 
plea  in  abatement  is  not  a  waiver  un- 
der such  circumstances.  Galveston 
City  E.  Co.  V.  Hook,  40  111.  App.  547, 
citing,  Midland  Pae.  E.  Co.  v.  McDer- 
mid,  91  111.  170,  and  Drake  v.  Drake, 
82  111.  526. 

In  Oklahoma,  it  has  been  held  to  be 
a  waiver.  Board  of  County  Comrs.  v. 
Beauchamp,   18  Okla.   1,   88   Pae.   1124, 

37.  Morrill  r,  Casper,  13  Okla.  335, 
73  Pae.  1102;  Berry  v.  Barton,  12  Okla. 
221,   71    Pae.    1074,    66   L.   R.   A.    513. 
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drawing  a  demurrer,  demurrant  loses  his  right  to  insist  upon  it.^^ 
Consenting  that  a  demurrer  may  be  overruled  is  equivalent  to  with- 
drawing it.^^ 

A  party  abandons  his  demurrer  by  failing  to  insist  on  it,*°  or  to 
call  for  a  ruling  thereon,*^  or  consenting  to/^  or  participating  m/^ 
a  trial  on  the  merits,  or  by  asking  for  a  judgment  on  the  merits  of 
the  case.**  Failure  to  ask  for  a  ruling  does  not,  however,  waive  the 
objection  that  no  cause  of  action  is  stated.*^ 

Alleged  error  in  overruling  a  demurrer  to  an  original  pleading  will 
not  be  reviewed  where  an  amended  one  is  subsequently  filed.*« 

Proceeding  to  trial  on  the  issues  made  by  other  pleadings  in  the 
case  is  not  an  abandonment  of  the  pleading  to  which  the  demurrer 
has  been  sustained.*^ 


38.  Hunter  i:  Bilven,  39  111.  367; 
Hardin  v.  Mullin,  16  Wash.  647,  48  Pac. 
349. 

By  expressly  waiving  it  and  taking 
time  to  answer.  Healey  v.  King  Coun- 
ty, 37  Wash.  184,  79  Pac.  624. 

39.  Santa  Eosa  Bank  v.  Paxton,  149 
Cal.   195,  86  Pac.   193. 

The  case  then  stands  as  if  no  de- 
murrer had  ever  been  filed.  Dunlap 
1-.  Chicago,  M.  &  St.  P.  E.  Co.,  151 
111.   409,  38  N.   E.  89. 

40.  Where  the  petition  is  amended 
pending  a  hearing  thereon  and  defend- 
ant then  files  an  answer  without  in- 
sisting on  the  demurrer.  Young  v. 
Stamp,   7   Ky.  L.   Rep.    (abstract)    303. 

41.  Plunkett  r.  State  Xat.  Bank.  90 
Ark.  86,  117  S.  W.  1079;  Diamond  Coal 
Co.  V.  Cook,  129  Cal.  xviii,  61  Pac. 
578;  Silcox  V.  Lang,  78  Cal.  118,  20 
Pac.    297. 

Going  to  trial  on  the  merits  with- 
out calling  the  court 's  attention  there- 
to. Dessart  v.  Bonynge,  10  Ariz.  37, 
85   Pac.    723. 

Entering  upon  and  proceeding  with 
a  trial  on  the  merits  without  uemaiid- 
ing  a  ruling.  Danielson  r.  Gude,  11 
Colo.  87,  17  Pac.  283;  Anderson  v. 
Sloan,  1   Colo.  484. 

Where  a  demurrer  in  equity  is  post- 
poned until  the  final  hearing  and  the 
court  is  not  requested  to  dispose  of  it. 
Eeichert  v.  Missouri  &  Illinois  Coal  Co., 
155  111.  App.  244. 

42.  Williams  v.  Baker,  67  III.  238; 
Saltman  v.  Nesson,  201  Mass.  534,  88 
N.   E.   3. 

43.  Daugherty  v.  Bridgman  &  Par- 
tridge, Morris  '(la.)  295;  Porter  v. 
Lane,  Morris  (la.)  197. 

Participating  in  a  trial  on  the  merits 


without  answering,  after  the  demurrer 
is  overruled.  Thompson  V.  Ellenz,  58 
Minn.  301,  59  N.  W.  1023. 

Sustaining  a  demurrer  to  a  plea  will 
not  be  considered,  where  defendant 
goes  to  trial  on  the  merits  witliout  ob- 
jection, offers  no  evidence  in  support 
of  it,  and  introduces  evidence  on  the 
other  issues  in  the  case.  German  Al- 
liance Ins.  Co.  V.  Hale,  219  II.  S.  307, 
31    Sup.    Ct.    246,    55    L.    ed.    22;). 

By  replying  to  an  answer  to  which 
a  demurrer  has  previously  been  sus- 
tained and  going  to  trial  upon  the  is- 
sues so  made  up,  plaintiff  waives  the 
demurrer  and  the  ruling  thereon  and 
cannot  subsequently  take  advantage  of 
the  fact  that  the  demurrer  was  sus- 
tained. Johnson  v.  Myers  (Okla.),  122 
Pac.    713. 

44.  Plunkett  v.  State  Nat.  Bank,  90 
Ark.  86,  117  S.  W.  1079. 

45.  Miller  v.  Pine  Mining  Co.,  3 
Idaho  493,  31  Pac.  803,  35  Am.  St. 
Eep.  289. 

46.  Ind. — Weaver- f.  Apple,  147  Ind. 
304,  46  N.  E.  642;  Wabash  &  W.  R. 
Co.  V.  Morgan,  132  Ind.  430,  31  N. 
E.  661,  32  X.  E.  85;  Tague  V.  Owens, 
11  Ind.  App.  200,  38  N.  E.  541.  Kan. 
Union  Pac.  R.  Co.  f.  Estes,  37  Kan. 
229,  15  Pac.  157;  Moore  v.  Wade,  8 
Kan.  380.  E.  I. — Sweeney  v.  McKen- 
dall,   32   E.   I.   347,   79   At'l.   940. 

Where,  after  the  overruling  of  a  de- 
murrer to  the  original  declaration, 
plaintiff  subsequently  files  an  amended 
declaration,  and  defendant  pleads  to  it 
and  a  trial  is  had  on  the  merits.  Eail- 
road  V.  House,  104  Tenn.  110,  56  S.  W. 
836. 

47.  Going  to  trial  on  the  general  is- 
sue after  a  demurrer  to  a  special  de- 
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Pleading  over  after  the  sustaining  of  a  demurrer  to  a  plea  in  abate- 
ment has  been  held  not  to  be  a  waiver.*^ 

Error  in  sustaining  a  demurrer  to  the  complaint  is  waived  where 
plaintiff  voluntarily  moves  to  dismiss.*® 

Error  in  sustaining  a  demurrer  is  waived  where  leave  to  withdraw 
it  is  subsequently  asked  and  is  denied  on  the  objection  of  the  pleader.^" 

D.  Effect  of  "Waiver.  —  A  waiver  or  abandonment  of  the  de- 
murrer precludes  demurrant  from  again  raising  any  of  the  objec- 
tions sought  to  be  raised  thereby,"  except  such  as  go  to  the  substance 
of  the  right  of  recovery.-'^^  In  some  states  it  is  even  held  that  if  a 
demurrer  for  want  of  facts  is  waived,  the  party  interposing  it  cannot 
again  question  the  sufficiency  of  the  complaint  in  either  the  lower  or 
appellate  court.^^ 

In  some  jurisdictions  amending  after  demurrer  sustained  does  not 
make  the  ruling  the  law  of  the  case  so  as  to  prevent  the  questions  in- 
volved from  being  again  raised  in  another  way.^* 

XX.  HARMLESS  ERROR.  —  A  ruling  on  a  demurrer  to  a  count 
will  not  be  reviewed  where  a  verdict  was  subsequently  directed  for 
appellant  as  to  it.^^  The  refusal  to  entertain  a  demurrer  or  exception 
which  is  not  well  taken  is  harmless.^® 


fense  has  been  sustained.  Powell  v. 
Palmer,  45  Mo.  App.  236;  State  v. 
Finn,  19  Mo.  App.  560. 

Going  to  trial  on  the  issues  made  by 
itwo  replications  to  which  demurrers 
have  been  overruled  does  not  prevent 
plaintiff  from  urging  that  demurrers  to 
his  other  replications  were  improperly 
sustained.  Bennett  v.  Union  Central 
Life  Ins.  Co.,  203  111.  439,  67  N,  E. 
971,  reversing,  104  111.  App.  402. 

48.  Since  in  such  case  the  judgment 
is  quod  respondeat  ouster.  Weld  v.  Hub- 
bard, 11  111.  573;  Delahay  v.  Clem- 
ent, 4  111.  200;  Galveston  City  E. 
Co.  V.  Hook,  40  111.  App.  547. 

49.  Lowman  v.  West,  7  Wash.  407, 
35   Pac.   130. 

50.  Anson  v.  Dwight,  18  Iowa  241. 

51.  By  withdrawing  a  demurrer  and 
pleading  to  the  merits  defendant  waives 
all  objections  to  the  declaration  not 
going  to  the  substance  of  the  right  of 
recovery.  Supreme  Lodge  K.  of  P. 
V.  McLennan,  171  111.  417,  49  N.  E. 
530,  affirming,  69  111  App.  599. 

52.  Supreme  Lodge  K.  of  P.  v.  Mc- 
Lennan, 171  111.  417,  49  N.  E.  53t>, 
affirming,  69  111.   App   599. 

Consenting  that  it  may  be  overruled 
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does  not  waive  the  objection  that  the 
complaint  does  not  state  a  cause  of  ac- 
tion. Morris  v.  Courtney,  120  Cal.  63, 
52  Pac.  129;  Evans  v.  Gerken,  105  Cal. 
311,  38  Pac.  725;  Hitchcock  v.  Car- 
uthers,  82   Cal.  523,  23  Pac.  48. 

53.  Healey  v.  King  County,  37  Wash. 
784,  79  Pac.  624. 

The  statute  permitting  the  objection 
that  the  complaint  fails  to  state  a 
cause  of  action  to  be  raised  at  any 
time  does  not  apply  under  such  circum- 
stances. Watson  V.  Town  of  Kent,  35 
Wash.  21,  76  Pac.  297;  Hardin  v.  Mul- 
len, 16  Wash.  647,  48  Pac.  349;  Mosher 
V.  Bruhn,  15  Wash.  332,  46  Pac.  397. 
See  also,  Budlong  v.  Budlong,  48  Wash. 
645,  94  Pac.  478. 

54.  Iowa  Code,  §3564;  Marshall  Ice 
Co.  V.  La  Plant,  136  Iowa  621,  111 
N.  W.  1016,  12  L.  R.  A.   (N.  S.)   1073. 

The  same  question  may  be  subse- 
quently presented  by  motion  in  arrest, 
or  to  direct  a  verdict,  or  by  objections 
to  evidence,  or  in  any  other  recognized 
mode.  Watkins  v.  Iowa  Cent.  E.  Co., 
123  Iowa  390,  98  N.  W.  910. 

55.  Atlanta  &  B.  A.  L.  E.  v.  Wood, 
160   Ala.   657,  49   So.  426. 

56.  Oliver  v.  Chapman,  15  Tex.  400; 
Hubbell  V.  Lord,  9  Tex.  472. 
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Proceeding  to  trial  without  disposing  of  a  demurrer  is  harmless 
to  the  party  against  whose  pleading  the  demurrer  is  directed." 

Wrong  Remedy. —  Sustaining  a  demurrer  when  a  motion  to  strike  is 
the  proper  remedy  is  harmless,  where  the  pleading  is  so  faulty  that 
the  court  would  have  been  justified  in  striking  it  out  of  its  own  mo- 
tion,^8  or  where  a  correct  result  is  reached.''^  Striking  out  parts  of 
a  pleading  when  demurrer  is  the  proper  remedy  is  harmless,  where 
the  parts  stricken  are  wholly  insufficient."" 

Eight  Ruling  for  Wrong  Reason.  —  A  right  ruling  will  be  sustained 
though  based  on  a  wrong  reason.'^'^ 

Sustaining  a  defective  demurrer    to  a  defective  pleading  is  harmless.*^ 

Error  in  sustaining  a  demurrer  to  a  special  plea  or  to  a  separate  defense 
is  harmless  where  the  matter  therein  set  up  is  provable  under  other 
special  pleas  or  defenses/^  or  under  the  general  issue  pleaded  in  the 


57.  Adams  v.  Adams,  64  N.  II.  224, 
9    Atl.   100. 

58.  Hartford  Fire  Ins.  Co.  v.  Hol- 
lis,  58  Fla.  268,  50  So.  985;  Southern 
Home  Ins.  Co.  v.  Putnal,  57  Fla.  199, 
49  So.  922;  McKinnon  V.  Johnson,  57 
Fla.   120,  48   So.   910. 

59.  Harris  v.  Randolph  County 
Bank,  157  Ind.  120,  60  N.  E.  1025. 

Sustaining  a  demurrer  to  a  plea  that 
might  have  been  stricken  out  on  mo- 
tion is  not  available  error,  the  result 
being  the  same.  Dwiggins  v.  Clark, 
94  Ind.  49,  48  Am.  Eep.  140;  Town  of 
Knox  V.  Golding,  46  Ind.  App.  634, 
91    N.    E.    857,    92    N.    E.    986. 

60.  Striking  parts  of  an  answer 
pleading  a  defense  which  is  not  good. 
Chase  f.  Kaynor,  78  Iowa  449,  43  N. 
W.    269. 

61.  Conn British      American     Ins. 

Co.  V.  Wilson,  77  Conn.  559.  Fla. 
Hartford  Fire  Ins.  Co.  v.  Hollis,  58 
Fla.  268,  50  So.  985;  Murrell  v.  Peter- 
son, 57  Fla.  480,  49  So.  31;  Hoopes  r. 
Crane,  56  Fla.  395,  47  So.  992.  la. 
Jeure  v.  Perkins,  29  Iowa  262. 

Where  a  demurrer  is  properly  over- 
ruled, the  reasons  for  the  ruling  are 
immaterial.  Jeffries  V.  Fraternal  Bank- 
ers' Reserve  Society,  135  Iowa  284, 
112   N.   W.    786. 

A  judgment  based  on  a  ruling  sus- 
taining only  some  of  the  points  taken 
by  a  demurrer,  and  not  assuming  to 
deal  with  any  other  points-,  should 
stand  if  in  any  point  whatever  the 
pleading  was  incurably  defective, 
whether  the  particular  reasons  which 
led  the  trial  court  to  its  conclusions 
were  or  were  not  sufficient.     Lewisohn 


r.    Stoddard,    78    Conn.    575,    63    Atl. 
621. 

But  where  a  cross-complaint  is  de- 
murred to  on  the  ground  that  several 
causes  of  action  are  improperly  joined 
and  that  it  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action, 
and  is  erroneously  sustained  on  the 
first  ground,  and  the  second  is  not 
ruled  on,  the  supreme  court  cannot 
affirm  the  judgment  on  the  theory  that 
the  demurrer  should  have  been  sus- 
tained on  the  second  ground,  the  first 
ground  being  in  abatement  and  the 
second  going  to  the  merits.  North- 
western Kailroader  v.  Prior,  68  Minn. 
95,   70   N.   W.   869. 

62.  Duffy  V.  England  (Ind.),  96  N. 
E.  704;  Garrett  f.  Bissell  Chilled  Plow 
Works,  154  Ind.  319,  56  N.  E.  667; 
Goldsmith  v.  Chipps,  154  Ind.  28,  55 
N.  E.  855;  Blue  v.  Capital  Nat.  Bank, 
145  Ind.  518,  43  N.  E.  655;  Ginther 
f.  Rochester  Improvement  Co.,  46  Ind. 
App.  378,  92  N.  E.  698;  Town  of  Knox 
r.  Golding,  46  Ind.  App.  634,  91  N. 
E.  857,  92  N.  E.  986;  Bell  v.  Hiner, 
16    Ind.    App.    184,    44    N.    E.    576. 

63.  U.  S Junction  R.  Co.  v.  Bank 

of    Ashland,    12    Wall.    226,    20    L.    ed. 

385.     Ala Mobile,  J.  &  K.  C.  R.  Co. 

r.  Hawkins,  163  Ala.  565,  51  So.  37. 
Conn. — Boyle  v.  McWilliams,  69  Conn. 
201,  37  Atl.  501.  Fla — Atlantic  C. 
L.    R.    Co.    V.   Crosby,   53   Fla.    400,   42 

So.  318.     HI Sturm  v.  Central  Oil  Co., 

156  111.  App.  165.  Miss — Alabama  & 
V.  R.  Co.  f.  Brooks,  69  Miss.  168,  13 
So.    847. 

Where  defendant  has  the  benefit  of 
a  trial  on  such  other  pleas.     Zavelo  v. 
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cause,"  or  where  all  matters  set  up  therein  were  gone  over  in  the  evi- 
dence,"^ and  the  same  is  true  of  error  in  sustaining  a  demurrer  to  a  par- 
agraph of  the  complaint,'^"  or  answer, «^  or  reply,***  where  the  facts  there- 
in alleged  are  provahle  under  another  paragraph  allowed  to  stand.  But 
error  in  sustaining  a  demurrer  to  a  cross-complaint  is  prejudicial 
though  the  facts  therein  alleged  are  provable  under  the  general  denial 
also  pleaded,  since  defendant  is  entitled  to  have  the  issues  in  such 
shape  that  he  may  recover  affirmatively.**^ 

Error  in  sustaining  a  demurrer  is  not  cured  by  admitting  evidence 
covering  the  matters  therein  alleged  unless  it  affirmatively  appears 
that  the  pleader  has  prepared  himself  on  such  matters  and  fully  cov- 
ered them/" 

Sustaining  a  demurrer  is  harmless  where  the  pleading  is  one  that 
could  not  be  supported  by  proof,'^  or  where  an  amended  pleading 
setting  up  a  different  and  repugnant  cause  of  action  is  subsequently 
filed."  Sustaining  a  demurrer  to  a  pleading  under  which  only  nom- 
inal damages  are  recoverable  has  been  held  not  to  be  ground  for 
reversal.^^ 

Error  in  overruling  a  demurrer  is  harmless  where  the  defects  at  w^hich 
it  is  directed  are  subsequentlr  cured  by  amendment,'^*  or  where  the 
pleading  to  which  it  is  directed  is  subsequently  abandoned,'^  or  where 


Leichtman,  Goodman  &  Co.  (Ala.),  54 
So.  537;  De  Leon  v.  Walters,  163  Ala. 
499,  50  So.  934;  Tallassee  Falls  Mfg. 
Co.  V.  Moore,  158  Ala.  356,  48  So. 
593. 

64.  'Louisville  &  N.  E.  Co.  v.  Mc- 
Cool,  167  Ala.  644,  52  So.  656;  Mobile, 
J.  &  K.  C.  E.  Co.  V.  Hawkins,  163  Ala. 
565,  51  So.  37;  Tallassee  Falls  Mfg.  Co. 
V.  Moore,  158  Ala.  356,  48  So.  593; 
Selma  St.  &  S.  K.  Co.  v.  Campbell 
(Ala.),  48  So.  378;  Mosher  v.  Rogers, 
117   111.   446,   5   N.   E.   583. 

Is  not  error.  Sturm  v.  Central  Oil 
Co.,  156  111.  App.  165. 

Where  all  matters  therein  alleged 
are  admissible  in  evidence  without  be- 
ing specially  pleaded.  Miller  v.  Citi- 
zens' Bldg.  &  Loan  Assn.  (Ind.  App.), 
98   N.   E.   70. 

65.  Alabama  G.  S.  E.  Co.  v.  Han- 
bury,    161    Ala.    358,    49    So.    467. 

66.  McFadden  v.  Schroeder,  4  Ind. 
App.  305,  29  N.  E.  491,  30  N.  E. 
711. 

67.  Cannon  v.  Kreipe,  14  Kan.  324. 
Sustaining     a     defective      demurrer. 

Malon   V.   Scholler    (Ind.   App.),   96   N. 
E.    499. 

Provable  under  the  general  denial. 
Harris  v.  Eandolph  County  Bank,  157 
Ind.  120,  60  N.  E.  1025;  Board  of 
Election  Comrs.  r.  State,  148  Ind.  675, 

Vol.  VI 


48  N.  E.  226;  Kidwell  i:  Kidwell,  84 
Ind.  224;  Leonard  V.  City  of  Terre 
Haute  (Ind.  App.),  93  N.  E.  872;  Lem- 
mon  V.  Eeed,  14  Ind.  App.  655,  43  N. 
E.  454;  McCloskey  v.  Davis,  8  Ind. 
App.    190,    35    N.    E.    187. 

68.  Adams  v.  Pittsburgh,  C,  C.  & 
St.  L.  E.  Co.,  165  Ind.  648,  74  N.  E. 
991;  Arnold  V.  Smith,  80  Ind.  417; 
Miller  v.  Taggart,  36  Ind.  App.  595, 
76  N.  E.  321. 

Where  every  fact  therein  alleged  is 
provable  under  a  general  denial  also 
pleaded.  Cincinnati,  I.,  St.  L.  &  C. 
E.  Co.  V.  Smith,  127  Ind.  461,  26  N. 
E.   1009. 

69.  Davis  v.  Brown,  159  Ind.  644, 
65  N.  E.  908. 

70.  Eocky  Mountain  News  Printing 
Co.  V.  Fridborn,  46  Colo.  440,  104  Pac. 
956,    24    L.    E.    A.    (N.    S.)    891. 

71.  McNamara  v.  McDonald,  69 
Conn.   484,  38   Atl.   54. 

72.  Shamokin  Bank  v.  Street,  16 
Ohio  St.  1. 

73.  Eeid  V.  Johnson,  132  Ind.  416, 
31  N.  E.  1107. 

74.  Harris  V.  Lumpkin,  136  Ga.  47, 
70    S.   E.    869. 

75.  Overruling  a  demurrer  to  the 
answer,  where  the  defense  set  up  there- 
in is  subsequently  abandoned  and  a 
new    and    totally    different    one    is    in- 
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no  evidence  is  offered  in  support  of  the  pleading  demurred  to,""  or 
Avhere  the  defects  are  cured  by  the  subsequent  pleadings,"^  or  where 
the  facts  alleged  in  the  paragraph  demurred  to  are  provable  under 
another  paragraph  of  the  pleading,"*  or  where,  under  the  facts  al- 
leged in  another  paragraph  and  proved,  the  pleader  is  not  entitled  to 
recover,"  or  where  the  questions  raised  by  the  pleading  to  which  it 
is  directed  are  not  submitted  to  the  jury.**" 

Error  in  overruling  a  demurrer  to  a  bad  paragraph  of  answer  is 
harmless  where  plaintiff's  failure  to  recover  was  not  due  to  anything 
alleged  therein.*^  Error  in  overruling  a  demurrer  based  on  the 
omission  of  facts  is  not  ground  for  reversal  where  demurrant  subse- 
quently admits  them  to  be  true/^ 

Overruling  a  demurrer  for  misjoinder  of  defendants  is  not  ground 
for  reversal  where  the  action  is  subsequently  dismissed  as  to  the  one 
claimed  to  have  been  improperly  joined,*^  nor  is  the  overruling  of  a 
demurrer  for  defect  of  parties,  where  the  omitted  parties  are  subse- 
quently brought  in  by  consent.** 

Error  in  overruling  a  demurrer  is  harmless  where  the  case  is  tried 
and  the  finding  and  judgment  based  on  a  paragraph  of  the  pleading 
other  than  that  to  which  the  demurrer  was  directed.*^    A  special  find- 


terposed.      Shamokin    Bank    v.    Street, 
16    Ohio    St.    1. 

76.  Leonard  r.  Citv  of  Terra  Haute 
(Ind.   App.),   93   N.   E.  872. 

77.  Yocum  v.  Allen,  58  Ohio  St. 
280,  50  N.  E.  909;  Northwester  Nat. 
Life  Ins.  Co.  v.  Hare,  16  Ohio  C.  C. 
197. 

Overruling  a  demurrer  to  the  peti- 
tion based  on  the  absence  of  aver- 
ments of  a  proper  purpose  for  the  suit 
is  harmless  to  defendant  where  he  ob- 
tains a  full  hearing  on  the  charges  of 
an  improper  purpose  contained  in  his 
answer  subsequently  filed.  Cincinnati 
Volksblatt  Co.  v.  Hoffmeister,  62  Ohio 
St.  189,  56  N.  E.  1033,  48  L,  E.  A. 
732. 

78.  Pollard  v.  Pittman,  37  Ind.  App. 
475,  77  N.  E.  293;  Sears  v.  Shrout,  24 
Ind.  App.  313,  56  N.  E.  728.  But  see. 
Long  V.  Johnson,  15  Ind.  App.  498,  44 
N.    E.    552. 

79.  Pollard  v.  Pitman,  37  Ind.  App. 
475,  77  N.  E.  293. 

80.  Campbell  v.  San  Antonio  Ma- 
chine &  Supply  Co.  (Tex.  Civ.  App.), 
133  S.  W.  750;  Texas  &  G.  R.  Co.  v. 
Pate   (Tex.  Civ.  App.),  113  S.  W.  994. 

81.  "Where  plaintiff's  failure  to  re- 
cover was  not  due  to  the  defense  set 
up  in  such  paragraph,  but  to  his  fail- 
ure  to   prove    his    complaint.     Haas  v. 


City   of  Evansville,   20   Ind.   App.   482, 
50  N.  E.  46,  51  N.  E.  105. 

82.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  r.  Heineman,  46  Ind.  App.  388, 
90  N.  E.   899. 

83.  Jackson  r.  McAulev,  13  Wash. 
298,   43  Pac.   41. 

84.  Steele  r.  Korn,  137  Wis.  51, 
118   N.   W.   207,   120   N.   W.   261. 

85.  Robinson  v.  Dicker,  143  Ind. 
205,  42  N.  E.  679;  Chicago,  St.  L. 
&  P.  R.  Co.  V.  Fenn,  3  Ind.  App. 
250,    29    N.    E.    790. 

To  an  insufficient  paragraph  of  the 
answer,  where  the  facts  found  entitle 
defendant  to  judgment,  and  such  facts 
could  be  proved  under  the  general  de- 
nial. Watson  V.  Tindall,  150  Ind.  488, 
50   N.  E.   468. 

To  a  paragraph  of  the  answer,  where 
the  findings  and  judgment  were  based 
on  the  cross-complaint.  Miller  v.  Eapp, 
135  Ind.  614,  34  N.  E.  981,  35  N.  E. 
693. 

Where  it  is  apparent  that  the  trial 
was  had  upon  the  case  made  by  a  good 
count.  Virginia  Cedar  Works  V.  Dalea, 
109  Va.   333,   64   S.   E.   41. 

The  record  must  affirmatively  show 
that  the  judgment  was  based  on  the 
good  paragraph.  Terre  Haute  &  L. 
R.  Co.  r.  Sherwood,  132  Ind.  129,  31 
N.    E.    781,    17    L.    R.    A.    339;    Ohio 
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ing,  special  verdict,  or  answers  to  interrogatories  may  show  that  an 
erroneous  ruling  was  harmless,««  and  the  court  may  look  to  them 
for  that  purpose,"  but  they  can  in  no  case  supply  essential  averments 
omitted  from  a  pleading,^'*  nor  cure  error  in  overruling  a  demurrer 
to  a  reply  on  the  ground  that  it  is  a  departure  from  the  complaint.^'* 

Where  the  ruling  is  harmless  when  made,  it  cannot  be  rendered  re- 
versible error  by  the  subsequent  acts  of  the  pleader.^** 

XXI.  APPEAL  AND  REVIEW. —  A.  Right  to  Review  and 
Method  op  Obtaining  It.  —  In  the  absence  of  a  statutory  provision 
to  the  contrary,**'  an  order  sustaining  or  overruling  a  demurrer  is  not 


Farmers'    Ins.    Co,    v.    Vogel,    30    Ind. 
App.   281,   65   N.   E.   1056. 

"The  overruling  of  a  demurrer  to 
a  bad  paragraph  of  complaint  will  not 
be  harmless  error  unless  it  clearly  ap- 
pears from  the  record  that  the  de- 
cision of  the  court  or  verdict  of  the 
jury  rests  upon  a  paragraph  that  is 
sufficient."  Chicago  &  E.  R.  Co.  v. 
Chaney  (Ind.  App.),  97  N.  E.  181. 
See  also,  Daly  v.  Gubbins,  35  Ind. 
App.  86,  73  N.  E.  833. 

Overruling  a  demurrer  to  a  bad  an- 
swer is  not  presumed  to  be  harmless 
and  will  not  be  held  to  be  so  unless 
the  record  affirmatively  shows  that  the 
case  was  properly  tried  and  deter- 
mined on  its  merits.  Pyle  v.  Peyton, 
146  Ind.  90,  44  N.  E.  925;  Bradshaw 
V.  Van  Winkle,  133  Ind.  134,  32  N. 
E.   877. 

"If  a  declaration  in  tort  contains 
two  or  more  counts,  some  of  which 
are  good  and  others  bad  and  there  is 
a  demurrer  to  the  whole  declaration 
and  each  count  thereof,  it  should  be 
sustained  as  to  the  bad  counts,  else 
a  general  verdict  and  judgment  for 
the  plaintiff  will,  as  a  rule,  be  set 
aside."  Virginia  Cedar  Works  v. 
Delea,  109  Va.  333,  64  S.  E.  41;  Nor- 
folk &  W.  R.  Co.  V.  Stegall,  105  Va. 
538,  54  S.  E.  19. 

86.  Lake  Erie  &  W.  R.  Co.  v.  Hoff, 
25  Ind.  App.  239,  56  N.  E.  925. 

Sustaining  demurrers  to  paragraphs 
of  the  reply  will  not  be  reviewed  where 
all  the  facts  therein  relied  on  are  fully 
set  forth  in  the  finding  of  facts,  upon 
which  finding  conclusions  of  law  were 
stated  and  excepted  to,  and  it  thus 
affirmatively  appears  that  plaintiff  has 
not  been  deprived  of  the  privilege  of 
putting  his  whole  case  into  the  record 
for  review  on  appeal.  Miller  v.  Hardy, 
131    Ind.    13,    29    N.    E.    776. 
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87.  On  appeal.  Gilliand  v.  Jones, 
144  Ind.  662,  43  N.  E.  939;  Beasley 
V.  Phillips,  20  Ind.  App.  182,  50  N. 
E.    488. 

88.  Cleveland,  C,  C.  &  St.  L.  R. 
Co.  V.  Parker,  154  Ind.  153,  56  N.  E.  86. 

A  special  finding  of  material  facts 
omitted  from  a  pleading  will  not  cure 
the  error  in  overruling  a  demurrer  to 
such  pleading  based  on  their  omission, 
since  such  finding  is  outside  the  is- 
sues. Lake  Erie  &  W.  R.  Co.  v.  Hoff, 
25   Ind.   App.   239,   56   N.   E.   925. 

89.  Midland  Steel  Co.  v.  Citizens 
Nat.  Bank,  26  Ind.  App.  71,  59  N.  E. 
211. 

90.  Sustaining  a  demurrer  to  a  par- 
agraph of  answer  provable  under  the 
general  denial  is  not  rendered  available 
error  by  the  subsequent  withdrawal  of 
said  denial.  Board  of  Election  Comrs. 
V.  State,  148  Ind.  675,  48  N.  E.  226; 
Baltes  V.  Bass  Foundry  &  Mach.  Works, 
129  Ind.  185,  28  N.  E.  319;  Cincinnati, 
I.,  St.  L.  &  C.  R.  Co.  V.  Smith,  127 
Ind.  461,  26  N.  E.  1009;  Kidwell  V. 
Kidwell,   84   Ind.    224. 

91.  Iowa An  appeal  may  be  taken 

from    an    order   sustaining    or    overrul- 
ing   a   demurrer.     Code,   §4101. 

To  render  an  order  sustaining  or  ov- 
erruling a  demurrer  appealable  the  rec- 
ord must  show  that  the  ruling  is  final 
and  not  in  any  manner  waived.  An 
appeal  from  an  order  sustaining  a  de- 
murrer with  leave  to  amend  will  be 
dismissed  where  the  record  fails  to 
show  whether  there  was  any  further 
proceeding.  Thorpe  Bros.  &  Co.  v. 
Smith,  86  Iowa  410,  53  N.  W.  274. 

To  sustain  an  appeal  from  an  order 
overruling  a  demurrer  the  record  must 
show  that  demurrant  rested  on  the  de- 
murrer. Seippel  v.  Blake,  80  Iowa  142, 
41  N.  W.   199,  45  N.  W.  728. 

Kansas,— An  order  sustaining  or  ov- 
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appealable,"-  but  such  an  order  is  reviewable  on  appeal  from  the  final 


erruling  a  demurrer  is  appealable.  Gen. 
St.,  1909,  §6160;  Corum  v.  Hubbard,  69 
Kan.  608,  77  Pac.  530;  Blackwood  v. 
Shaffer,   44    Kan.    273,    24   Pac.    423. 

An  order  overruling  a  demurrer  is 
reviewable  where  demurrant  stands  on 
his  demurrer  though  no  judgment  is 
entered  against  him.  Bartholomew  v. 
Guthrie,  71  Kan.  705,  81   Pac.  491. 

Massachusetts A  judgment  on  de- 
murrer for  want  of  facts  is  appeal- 
able. Rev.  Laws,  1902,  c.  173,  §96, 
p.  1565;  Amherst  &  B.  E.  Co.  v.  Wat- 
son,  4   Gray   61. 

Plaintiff's  right  to  appeal  from  an 
order  sustaining  a  demurrer  to  the  dec- 
laration is  in  abeyance  until  judgment 
thereon  is  entered  for  defendant. 
Cummings  v.  Ayer,  188  Mass.  292,  74 
N.    E.    336. 

In  Michigan. — In  chancery  an  order 
overruling  a  general  demurrer  is  ap- 
pealable. Comp.  Laws,  1897,  §549; 
Ideal  Clothing  Co.  v.  Hazle,  126  Mich. 
262,  85  N.  W.  735;  Daschke  v.  Schel- 
lenberg,   124   Mich.   16,   82   N.    W.   665. 

An  order  overruling  a  special  de- 
murrer is  not.  People  v.  Detroit,  G. 
H.  &  M.  E.  Co.  (Mich.),  135  N.  W. 
87;  Case  v.  Longyear  (Mich.),  134  N. 
W.  459;  Kerr  v.  Rupp,  144  Mich.  269, 
107   N.   W.   1059. 

Chancery  rule  9  requiring  that  the 
causes  of  demurrer  be,  in  all  cases, 
plainly  specified  does  not  enlarge  the 
statute.  Kerr  r.  Eupp,  144  Mich.  269, 
107  N.  W.  1059;  Daschke  v.  Schellen- 
berg,  124  Mich.  16,  82  N.  W.  665; 
Greenley  v.  Hovey,  115  Mich.  504,  73 
N.  W.  808. 

Appeals  may  still  be  taken  from  or- 
ders overruling  demurrers  which  prior 
to  the  rule  might  have  been  general. 
Daschke  v.  Schellenberg,  124  Mich.  16, 
82   N.  W.   665,  and   eases  cited. 

"Where  the  demurrer  is  both  general 
and  special  the  case  may  be  consid- 
ered upon  the  alleged  want  of  equity. 
Ideal  Clothing  Co.  r.  Hazle,  126  Mich. 
262,  85  N.  W.  735,  citing,  Shaw  V. 
Chase,  77  Mich.  436,  43  N.  W.  883. 

Minnesota An    order    sustaining    or 

overruling  a  demurrer  is  appealable. 
Eev.  Laws,  1905,  §4365,  subd.  4;  Pot- 
ter V.  Holmes,  72  Minn.  153,  75  N. 
W.  591;  Sons  of  Temperance  f.  Brown, 
9   Minn.    151. 

Oklahoma. — An    order   sustaining   or 


overruling  a  demurrer  is  appealable. 
Comp.  Laws,  1909,  §6067. 

South  Carolina. — An  order  on  de- 
murrer which  in  effect  strikes  out  a 
portion  of  the  complaint  is  appealable 
as  affecting  a  substantial  right.  Miles 
V.  Charleston  Light  &  Water  Co.,  87 
S.    C.   254,    69   S.   E.   292. 

Tennessee Defendant     may     appeal 

from  an  order  overruling  a  demurrer 
in  equity  in  the  discretion  of  the 
chancellor.  Simmons  r.  Taylor,  106 
Tenn.    729,   63   S.   W.    1123. 

Wisconsin An    order    sustaining    or 

overruling  a  demurrer  is  appealable. 
St.,    1898,    §3069. 

92.     Ark Adams  v.  Primmer,  144  S. 

W.  522;  Moody  v.  Jonesboro,  etc.,  Ey. 
Co.,  83  Ark.  371,  103  S.  W.  1134.  Cal. 
Ashley  v.  Olmstead,  54  Cal.  616;  Agard 
V.  Valencia,  39  Cal.  292;  Kinard  v. 
Jordan,  10  Cal.  App.  219,  101  Pac. 
696;  Hadsall  v.  Case,  15  Cal.  App. 
541,  115  Pac.  330.  Conn — Martin  v. 
Sherwood,    74   Conn.   202,   50    Atl.    564. 

N.    Y Taylor    r.    McLea,    11    N.    Y. 

Supp.  640.  in  the  municipal  court.  Wei- 
ner  v.  Yale  Knitting  Mills,  123  N.  Y. 
Supp.  327;  Pratt  v.  Pennsylvania  E.  Co., 
66  Misc.  183,  121  N.  Y.  Supp.  357.  Ore. 
Giant  Powder  Co.  v.  Oregon  Western 
E.  Co.,  54  Ore.  325,  101  Pac.  209,  re- 
hearing denied,  103  Pac.  501.  Pa — 
Stegmaier  v.  Keyston  Coal  Co.,  232 
Pa.  140;  Arnold  v.  Eussell  Car  &  Snow 
Plow    Co.,    212    Pa.    303,    61    Atl.    914. 

Wyo Turner    v.    Hamilton,    10    Wyo. 

177,  67  Pac.  1117;  Menardi  v.  O'Malley, 
3  Wyo.  327,  23  Pac.  68. 

"Where  a  complainant  is  willing  to 
rest  his  case  upon  a  demurrer,  he  must 
move  the  court  to  dismiss  the  bill. 
An  order  dismissing  the  bill  is  final, 
and  from  it  appeal  or  error  will  lie, 
but  a  decision  on  the  demurrer  is  mere- 
ly interlocutorv."  Williams  v.  Chi- 
cago Exhibition  Co.,  188  111.  19,  53 
N.  E.  611;  quoted  with  approval  in 
Livingston  Countv  Bldg.  &  Loan  Assn. 
V.  Keach,  213  111.  59,  72  N.  E.  769. 

A  decree  sustaining  a  demurrer  and 
granting  sixty  days  within  which  to 
amend,  and  allowing  an  appeal  to 
"settle  the  principles  of  the  case"  is 
not  appealable.  Barrier  v.  Kelly,  81 
Miss.    266,    32   So.    999. 

An  order  overruling  a  demurrer  to 
a    plea    in    abatement,    though    not    in 
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judgment.^3  A  final  judgment  rendered  against  a  party  on  sustaining 
a  demurrer  to  his  pleading  is,  of  course,  reviewable  in  the  same  way 
and  to  the  same  extent  as  any  other  final  judgment."*  Statutes  m  some 
states  provide  for  review  by  certiorari.**^ 

B.  Presumptions  and  Questions  Considered,  -^n  support  of  the 
judgment  below  it  will  be  presumed  on  appeal  that  a  demurrer  not 
shown  to  have  been  ruled  on  was  abandoned."" 

An  order  sustaining  a  demurrer  generally  will  be  affirmed  if  any 
one  ground  of  the  demurrer  was  well  taken,"^  and  in  some  states  this 


form  final,  is  in  substance  and  effect 
a  final  determination  and  appealable. 
Campbell  v.  Hudson,  106  Mich.  523, 
64  N.  W.  483. 

A  judgment  sustaining  a  demurrer 
cannot  be  brought  to  the  supreme  court 
by  "a  fast  writ  of  error."  Stewart 
V.  Stewart,  89  Ga.  138,  15  S.  E.  23; 
Jordan  v.  Kelly   &   Bros.,   63   Ga.   437. 

In  Massachusetts,  decisions  of  one 
justice  upon  demurrers  for  want  of 
facts  are  final.  Rev.  Laws,  1902,  c. 
173,  §76,  p.  1562;  Kellogg  v.  Kimball, 
122  Mass.  163. 

93.  Cal Ashley     v.     Olmstead,     54 

Cal.  616;  Agard  V.  Valencia,  39  Cal. 
292;  Hadsall  V.  Case,  15  Cal.  App.  541, 
115  Pac.  330.  Mo — Spears  v.  Bond, 
79  Mo.  467.  Ore. — State  v.  Portland 
Gen.    Elec.    Co.,    52    Ore.    502,    95    Pac. 

722,    98    Pac.    160.      S.    C Mobley    v. 

Cureton,  6  S.  C.  49.  Utah — Thomas 
V.  Glnndinning,  13  Utah  47,  44  Pac. 
652. 

May  be  reveiwed  on  appeal  from  a 
decree  pro  confesso  in  an  equity  case. 
Turpin  v.  Derickson,  105  Md.  620,  66 
Atl.    276. 

An  order  sustaining  a  demurrer  is 
reviewable  on  appeal  from  the  final 
judgment  though  it  is  appealable. 
Parker  v.  Flagg,   127   Mass.   28. 

94.  Hadsall  v.  Case,  15  Cal.  App. 
541,  115  Pac.  330. 

An  order  merely  sustaining  a  de- 
murrer to  the  declaration,  without 
more,  and  though  not  in  terms  dis- 
missing the  suit,  is,  in  effect,  a  judg- 
ment "that  the  plaintiff  take  nothing 
and  that  defendant  go  hence  without 
day,"  and  is  -final  and  appealable 
where  leave  to  amend  is  not  asked 
during  the  term.  Jacobs  v.  New  York 
Life  Ins.  Co.,  71  Miss.  656,  15  So. 
639. 

.  Judgment  of  dismissal  on  plaintiff's 
election    to    stand    on     his     complaint. 
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Continental  Life  Ins.  &  Inv.  Co.  v. 
Jones,   31   Utah   403,   88   Pac.   229. 

95.  In  Michigan,  whenever,  in  an 
action  at  law  in  the  circuit  court,  the 
issues  raised  on  a  demurrer  are  de- 
cided adversely  to  the  party  filing  it, 
such  decision  may  be  reviewed  by  cer- 
tiorari forthwith.  Pub.  Acts,  1905, 
No.    310,   p.    484. 

In  Washington,  an  order  sustaining 
a  demurrer  is  reviewable  by  writ  of 
review.  State  v.  Superior  Court,  62 
Wash.   556,   114   Pac.   427. 

96.  U.   S Townsend   v.   Jemison,   7 

How.  706,  12  L.  ed.  880.  Ala — Cen- 
tral of  Georgia  R.  Co.  v.  Ashley,  159 
Ala.  145,  48  So.  981.  Ark — Pratt  v. 
Frazer,  95  Ark,  405,  129  S.  W.  1088; 
Kierman    v.    Blackwell,    27    Ark.    235. 

Cal McCarthy    v.    Yale,   39    Cal.    585; 

Brooks  V.  Douglass,  32  Cal.  208.  Ind. 
Hollis    V.    Roberts,    25    Ind.    App.    426, 

58    N.    E.    502.      Ky Caledonian    Ins. 

Co.   V.    Cooke,    101    Ky.   412,   41    S.    W. 

279.      Tex Houston,    E.    &    W.    T.    R. 

Co.  V.  Waltman  (Tex.  Civ,  App.),  132 
S.  W.  518;  Bonner  v.-  Glenn,  79  Tex. 
531,  15  S.  W.  572.  Utah — See,  Darke 
V.  Smith,  14  Utah  35,  45  Pac.  1006. 

A  demurrer  filed  with  the  answer 
in  an  equity  case  will  be  treated  as 
abandoned  where  it  is  not  acted  on. 
Stephens  V.  Martin,  85  Tenn.  278,  2 
S.  W.  206. 

Where  a  demurrer  is  incorporated 
in  a  bill,  but  no  order  entered  filing 
the  same  is  in  the  record,  and  it  does 
not  appear  to  have  been  called  to  the 
attention  of  the  court,  by  any  order 
in  the  cause,  it  will,  on  appeal,  be 
treated  as  a  fugitive  paper.  Cross  v. 
Gall,  65  W.  Va.  276,  64  S.  E.  533; 
McGraw  v.  Traders'  Nat.  Bank,  64 
W.  Va.  509,  63  S.  E.  398;  Pheasant  v. 
Hanna,   63   W.   Va.   613,   60   S.   E.   618. 

97.  Ala Louisville  &  N.  R.  Co.  t'. 

Wilson,  162  Ala.  588,  50  So.  188.     Fla. 
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is  true  even  though  the  order  is  specifically  based  on  an  improper 
ground.^'  So,  too,  an  order  overruling  a  demurrer  generally  will  be 
regarded  as  a  holding  that  all  the  objections  covered  by  the  demurrer 
are  untenable.®^ 

Where  the  demurrer  is  general,  and  the  record  does  not  show  the 
particular  points  raised  below  the  court  will  hear  any  question  within 
reach  of  the  demurrer.^  Grounds  of  demurrer  disregarded  by  the 
trial  court  and  not  discussed  in  the  brief    will    not   be    considered.^ 

XXII.  COSTS. —  The  allowance  of  costs  on  sustaining  or  over- 
ruling a  demurrer  is  regulated  by  the  statutes  and  rules  of  court^  of 
the  various  states.^  The  imposition  of  costs  as  a  condition  of  granting 
leave  to  amend  after  demurrer  sustained,*  or  to  plead  over  after  de- 
murrer overruled,^  has  been  treated  in  previous  sections. 


Tice  V.  Diekerson,  60  Fla.   380,  53   So. 

645.      Qa McClaren    i'.    Williams,    132 

Ga.  352,  64  S.  E.  65;  Old  Hickory  Dis- 
tilling Co.  V.  Bleyer,  74  Ga.  201.  la. 
E.  H.  Martin  Tel.  Co.  v.  Stratford  Tel. 
Co.,  123  N.  W.  951;  Krause  V.  Lloyd, 
100    Iowa    666,    69    N.    W.    1062. 

Though  the  bill  of  exceptions  re- 
cites that  the  demurrer  was  sustained 
for  a  particular  reason.  Huggins  v. 
Southeastern  Lime  &  Cement  Co.,  121 
Ga.   311,   48   S.   E.   933. 

98.  People  v.  Central  Pac.  E.  Co., 
76  Cal.  29,  18  Pac.  90;  Perkins  v. 
Coffin,   84   Conn.   275,   79   Atl.   1070. 

"If  the  complaint  is  insufficient  up- 
on any  ground  properly  specified  in 
the  demurrer,  the  order  must  be  sus- 
tained, although  the  lower  court  may 
have  considered  it  sufficient  in  that 
respect  and  may  in  its  order  have  de- 
clared it  defective  only  in  some  par- 
ticular in  which  we  hold  it  to  be 
good.  The  defendant  is  entitled  to 
the  decision  of  this  court  on  all  ques- 
tions presented  by  the  demurrer  and 
necessary  to  the  decision  made." 
Burke  v.  Maguire,  154  Cal.  456,  98 
Pac.   21. 

99.  It  must  be  deemed  to  have  been 
intended  to  cover  all  defects  in  the 
pleading,  notwithstanding  a  statement 
in  the  memorandum  of  the  trial  court 
that  he  did  not  decide  some  of  the 
questions  within  the  scope  of  the  de- 
murrer. Mvers  V.  Chicago,  St.  P.  & 
O.  R.  Co.,  '69  Minn.  476,  72  N.  W. 
694. 

1.  Cushman  &  Rankin  v.  Boston  & 
M.  R.,   82   Vt.   390,    73   Atl.   1073. 


2.  Nelden-Judson  Drug  Co.  v.  Com- 
mercial Nat.  Bank,  27  Utah  59,  74 
Pac.    195. 

3.  Illinois "If,     in      any      action, 

judgment  upon  any  demurrer,  by  either 
party  to  the  action,  shall  be  given 
against  the  plaintiff  or  demandant,  the 
defendant  shall  recover  costs  against 
the  plaintiff  or  demandant.  If  such 
judgment  be  given  for  the  plaintiff  or 
demandant,  he  shall  recover  costs 
against  the  defendant;  and  the  per- 
son so  recovering  costs,  shall  have  ex- 
ecution for  the  same."  Rev.  St.,  1909, 
c.    33,    §10,    p.    526. 

Louisiana. — Plaintiff  must  be  de- 
creed to  pay  costs,  on  sustaining  a 
declinatory  exception.  Code  Pr.,  art. 
335. 

Maine.— See,  Hare  v.  Dean,  90  Me. 
308,   3S   Atl.   227. 

Missouri ^Where  a  demurrer  is  sus- 
tained the  adverse  party  shall  pay 
costs,  and  where  it  is  overruled  the 
party  filing  it  shall  pay  costs.  Rev. 
St.,    1909,    §1819. 

New  Jersey In  equity  if  defend- 
ant's demurrer  to  the  bill  is  allowed, 
complainant  shall  pay  costs,  and  if  ov- 
erruled, defendant  shall  pay  them. 
Com-p.  St.,  1910,  p.  419,  §24;  Brown 
V.    Tallman    (N.   J.    Ch.),   54    Atl.    457. 

Tennessee Costs       on       demurrer. 

Shannon's  Code,  §4659. 

In    equity.     Shannon's    Code,    §6207. 

See  also  the  title  "Costs." 

4.  See  XVTII,  A,  supra. 

5.  See  XVIII,  B,  supra. 
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XXIII.  FORMS.  —  Forms  of  demurrer*  and  joinder  therein^ 
are  prescribed  by  statute  in  some  states.  Forms  approved  by  text- 
book writers  and  the  courts  will  be  found  in  the  note.* 


6.  Florida "The  form  of  a  de- 
murrer shall  be  as  follows,  or  to  the 
like  effect:  'The  defendant  (or  plaint- 
iff), says  that  the  declaration  (or 
plea)  is  bad  in  substance.'  "  Gen.  St., 
1906,  §1444;  Benedict  Pineapple  Co.  v. 
Atlantic  Coast  Line  E.  Co.,  55  Fla. 
514,  46  So.  732,  20  L.  R.  A.  (N.  S.) 
&2. 

Maryland In  equity  "the  form  of 

demurrers  shall  be  substantially  as  fol- 
lows: 'The  defendant  demurs  to  the 
whole  bill,'  or  'to  so  much  of  the 
bill,  or  discovery  or  relief,'  stating  the 
particular  part  or  parts  demurred  to, 
and  the  special  grounds  of  the  de- 
murrer." Pub.  Gen.  Laws,  art.  16, 
§149,   p.    424. 

Miss In      Chancery.      Code,     1906, 

§581.     N.  J Comp.  St.,  1910,  p.   4094, 

§131.    N.  0 In  justices'  courts.    Rev., 

1905,  §1496,  forms  35,  36.  Va — Code, 
§3271;  Dunn  V.  Dunn,  26  Gratt.  291; 
Jones'  Exrs  V.  Clark,  25  Gratt.  642. 
W.   Va Code,   §3848. 

7.  Florida "The  form  of  a  re- 
joinder in  demurrer  shall  be  as  fol- 
lows, or  to  the  like  effect:  'The  plaint- 
iff (or  defendant)  says  that  the  dec- 
laration (or  plea)  is  good  in  sub- 
stance.' "      Gen    St.,    1906,    §1444. 

Va.  Code,  §3271;  W.  Va.  Code,  §3848. 

8.  For  forms  of  general  and  special 
demurrers  see,  Andrews  Steph.  PL 
(2nd  ed.),  §103,  p.  190;  Chit.  PL,  666, 
667;    Daniell's    Ch.    Pr.,    2485,    et    seq. 

General  demurrer.  Bliss  Code  PL, 
§416,  note.  Form  of  joinder.  Chit. 
PI.    667. 

California A  demurrer  "that  it  ap- 
pears by  the  complaint  that  the  cause 
of  action  is  barred  by  the  statute  of 
limitations"  is  sufficient  in  form. 
Brennan   v.   Ford,    46    Cal.    7. 

Florida In  Shalley  v.   Spillman,  19 

Fla.  500,  the  following  demurrer  em- 
bodied in  an  answer  in  an  equity  "suit 

Vol.  VI 


was  sustained:  "And  these  defendants 
submit  to  this  honorable  court  that  all 
and  every  of  the  matters  in  said  com- 
plainants' bill  mentioned  and  com- 
plained of  are  matters  which  may  be 
tried  and  determined  at  law,  and  with 
respect  to  which  the  said  complainants 
are  not  entitled  to  any  relief  from  a 
court  of  equity,  and  these  defendants 
hope  that  they  shall  have  the  same 
benefit  of  this  defense  as  if  they  had 
demurred    to    the    complainants'   bill." 

Georgia. — In  Martin  v.  Bartow  Iron 
Works,  35  Ga.  320,  it  was  held  that  a 
general  demurrer  in  the  following 
form  is  sufficient,  "and  the  plaintiff, 
by  her  attorneys,  Hammond,  Mynatt 
and  Welborn,  says  that  the  second, 
third,  fourth,  seventh,  eighth  and  ninth 
pleas    are    not    sufficient    in   law." 

Indiana "The  approved  form  of  a 

demurrer  to  a  plea  in  abatement  is  that 
the  plea  does  not  state  facts  sufficient 
to  quash  the  complaint  or  writ.  In  a 
criminal  case  the  proper  form  would 
be  that  the  plea  did  not  state  facts 
sufficient  to  quash  the  indictment,  in- 
formation, or  writ,  or  to  abate  the 
■action.  1  Chitty,  Pleading  (16th  Am. 
ed.),  *698."  State  v.  Katzman,  161 
Ind.  504,  69  N.  E.  157. 

A  demurrer  in  the  following  form: 
"The  plaintiffs  demur  separately  to 
each,  the  second,  third  and  fourth  par- 
agraphs of. the  answer  of  the  defend- 
ant, and  for  cause  of  demur  say  that 
neither  of  said  paragraphs  states  facts 
sufficient,"  is  sufficient  to  call  in  ques- 
tion the  sufficiency  of  such  paragraphs 
as  a  defense.  Ross  v.  Menefee,  125 
Ind.    432,    25   N.    E.    545. 

New  York. — A  demurrer  to  a  coun- 
terclaim on  the  ground  "that  said 
counterclaim  is  not  of  the  character 
specified  in  section  501  of  the  Code 
of  Civil  Procedure,"  is  sufficient.  Eck- 
ert  V.  Gallien,  41  App.  Div.  83,  58  N. 
Y.  Supp.  83. 
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